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CHAIRMAN HINOJOSA: Good morning. It's my honor this morning to
welcome you on behalf of the uUnited States Sentencing Commission to this
public hearing, which is the first in a series of regional hearings the
commission will be having across the country. Wwe are very happy to be here
in Atlanta. I also want to thank on behalf of the Commission everyone who

will be participating at this hearing.

As you all know, this 1is the 25th anniversary of the passage of the
bipartisan Sentencing Reform Act. It was a piece of legislation that was 1in
the making for several years, debated in Congress for a period of time, and
then passed in 1984 and then signed by the President. The principal purposes
of the Sentencing Reform Act were to try to correct some issues that were
viewed as problems with regards to the federal sentencing process and had

been so viewed by many for many years.

Here we are 25 years Tlater and I will say that the passage of the Act
included this bipartisan commission, which is the United States Sentencing
commission, which is composed of seven members and two ex-officio members.
The principal purposes, of course, of the Commission are to ensure that we
establish policies and principles for the federal criminal justice system
with regards to sentencing that assure that the statutory purposes of the
Sentencing Reform Act are carried out. For this period of time since 1987 --
obviously November 1st of 1987 was the time when the first set of guidelines
when into effect -- the Commission has continued to work on this and
continued to satisfy and try to satisfy the statutory principles that are
given to the Commission with regards to how it should operate with regards to

the promulgation and amendment of guidelines.

The guidelines themselves obviously have been in effect for over 20
years. This has been a constant process for revision as well as new
guidelines that have come about. Also, this has been constant change with
regards to whether it's Supreme Court decisions or statutory changes from the
standpoint of several changes made by Congress with regards to criminal

legislation. So the Commission has continued to strive to satisfy 1its



statutory requirements under the Sentencing Reform Act.

I will say that much has changed since November 1lst of 1987. The size
of the docket as far as the number of individuals being sentenced has doubled
since 1987. The makeup of the federal docket has changed somewhat. It
continues to be about 80 percent of drug, firearms, fraud, and immigration
cases; however, the immigration cases now make up about 24 to 25 percent of
the docket. There has been a corresponding change in the makeup of the
defendants themselves, and we are now at 37 percent of defendants sentenced
in the last fiscal year are noncitizens of the United States in the felony
cases in the United States. Forty-two percent of the defendants are now

Hispanic.

There are some things that have not changed; for example, the drug
cases being a sizable portion of the docket continue to be true. Men
continue to represent the majority of the defendants. The age makeup has not
changed. It continues to be more than half of the federal defendants are

between the ages of 21 and 35.

As I indicated, the guidelines are constantly changed either through
amendments or new guidelines as new criminal legislation comes about. The
Commission strives and continues to work very hard to make sure that all the
guidelines represent a network with regards to making sure that the 3553(a)
factors are met. That is the statutory role that the Commission has and it

continues to do that.

The sentencing courts, of course, continue to determine and calculate
the guidelines as the initial benchmark and the starting point with regards
to every federal sentencing. That has been the Supreme Court decision as far
as the guidance that we have received from the Supreme Court, and that
continues to be the case. It also continues to be the case that the vast
majority of cases continue to be sentenced under the federal sentencing
guidelines either within the guidelines or government-sponsored departures
within the guidelines, and those continue to be about 85 percent of the

cases.



I would 1like to say that we are very fortunate with regards to the
group of individuals that have agreed to come before us. I will also
indicate that there is an understanding on the part of the Commission why the
Department of Justice would not be present at this hearing. They have, of
course, been invited, but it is a relatively new administration that just
took office a couple of weeks ago and they are in the process of
organization. And that's certainly understandable how they would not be able
to attend this particular hearing, but we are Tooking forward to having their
views expressed to us as we continue with our hearings across the country.

So we certainly understand their lack of presence at this hearing but we do
thank everyone who was able to make it and take time out from your busy

schedules to be here.

I would ask at this point if there is any other commissioners who would

Tike to say something, they are certainly free to do so.

COMMISSIONER HOWELL: I was going to reiterate what our chairman said.
Thank you all for being here and all the other panelists who are waiting to
come up to the table to talk to us. It is a very good time to take stock of
the guidelines. And I commend our chairman for his leadership in undertaking
this very important effort of holding hearings across the country. Wwe are
certainly Tliving in a time of evolving Supreme Court jurisprudence over
sentencing policy and about the role of different institutions in the
sentencing process. The Supreme Court has in 1its various opinions after
Booker talked about the role of the Sentencing Commission, of the sentencing
judge, appellate review, and more recently the role that policy should play

in terms of at least in the crack guidelines in guiding a sentencing court.

So it's a very interesting time, and just based on the written
testimony, I know we are going to hear a number of criticisms of the
guidelines as well as some supportive comments about the guidelines as they
stand today. I think generally we've heard that the guidelines can be too
complex or too severe or too opaque. I really look forward to hearing from

all of our panelists about what they think we are doing well and what they



think we as the Commission can do to improve the guidelines. Some of the
criticisms of the guidelines are more appropriately handled by other
institutions in the sentencing process, namely the Congress, but I'm
certainly interested and Tooking forward to hearing what everybody has to say

today.

COMMISSIONER SESSIONS: Again, I also want to thank the chair for
leadership in opening up the Commission to this listening process. It seems
to me this is really a very exciting time. It is a time which commemorates
our 25 years 1in existence, but more than that it opens up a period in which
we can reflect upon not just the guidelines itself but also sentencing policy
for the country. I would certainly hope that as we go around the country
Tistening to observations of practitioners and contributors to the criminal
justice process, that they speak to us about the guidelines and how literally
the guidelines work both in its general sense as well as 1in particular
issues, but also we put that as a part of sentencing policy for the country
so that we have the opportunity to listen to what people say in regard to
sentencing policy for the country and where we should be headed in the
future. It is a rare opportunity to sit back and to listen to people who are
the real experts in the field. And for me that's why this is such an

exciting opportunity.
CHAIRMAN HINOJOSA: 1Is there anyone else?

MR. WROBLEWSKI: Mr. Chairman, my name is John wroblewski. 1I'm the
Director of the office of Policy and Legislation in the Criminal Division of
the Justice Department. Mr. Chairman, I want to thank you and the Commission
for convening this hearing. Wwe think it is an extremely good time for the
commission to be taking this comprehensive Took at the federal sentencing
system. Not only have we just gone through ten years of Supreme Court
Titigation trying to define what is a crime, what is the role of the jury,
what is the role of the judge in sentencing law, but as has been mentioned by
several others here, we've gone through 25 years since the Sentencing Reform

Act and it has been an amazing 25 years. We have seen during that time the



federal prison population rise from somewhere in the neighborhood of 25,000
to somewhere in the neighborhood of 200,000. we have seen during those 25
years introduction of crack cocaine into our cities and a tremendous amount
of violence from Oakland to Brooklyn. Wwe have seen methamphetamine labs pop
up in the west, midwest, and elsewhere. we have seen the greatest reduction
in crime during those 25 years in many generations. We have seen changes in
enforcement policy at the Department of Justice and a tremendous new focus
along the southwest border. we've seen the rise of the Internet and new
crimes pop up. We've seen new distribution systems for child pornography and
other material. 1It's been an incredible period for crime and criminal
justice, and we think it is very, very timely that the Commission take this
chance to review the system as a whole rather than guideline by guideline.
So we appreciate what the Commission has done. We appreciate the tremendous

panelists who have come here to speak to the Commission.

In terms of the Justice Department involvement, as you all know three
weeks ago President Obama was sworn in on the east front of the Capitol, and
one week ago today at about this hour Attorney General Holder was sworn in by
Vice-President Biden. The Department is committed to participating in these
sets of regional hearings. As Judge Hinojosa indicated, it is going to take
a little bit of time before the Department can review fully federal
sentencing policy and come up for the Executive Branch with new policy on
everything from crack cocaine and powder cocaine to the guideline system, to
charging policy and the rest. Wwe are beginning that process, and we look
forward to participating with the Commission in hearings over the course of

the rest of this year. Thank you, Mr. Chairman.

CHAIRMAN HINOJOSA: Thank you. I was remiss in not actually
introducing those of us who serve on the U.S. Sentencing Commission. I will
say that I have been on the Commission since the year 2003 and I have found
this one of the best tasks that I've taken on as a U.S. district judge from
the standpoint of the people I work with on the Commission. The two vice-
chairs are fellow district judges. Ruben Castillo is a U.S. district judge

in Chicago. 3Judge william K. Sessions, III is the Chief District Judge of
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the District of Vermont. And we have another vice-chair also, william Carr,
who has just joined the Commission here very recently. And we have two other
members of the Commission, Commissioner Beryl Howell and Commissioner Dabney
Friedrich. I will say the three nonjudges on the Commission bring great
expertise with regards to their personal backgrounds with regards to their
work either on the Hill and/or their expertise with regards to the offices
they have worked in as Tlawyers either 1in private practice or under public
service. And so the expertise they bring to the Commission is extremely
helpful with regards to us carrying out our statutory duties. We do have one
of our ex-officio members here, Jonathan wroblewski, who you heard from. He
represents the Attorney General. So it is a Commission that is a bipartisan
Ccommission that works and strives very hard to make sure the statutory
responsibilities of the Commission are carried out with regards to the

promulgation and amendment of guidelines.

with regards to all the other responsibilities we have, which is data
collection, research, reports to Congress and the general public with regards
to how the system 1is operating, training programs that we conduct, are ably
led by our staff with Judy Sheon, our staff director, and we thank them for

the work they do.

This is, as I said, the first in a series of public hearings across the
country. And so we thank you very much for being present, and with all that
I will introduce the first panel. This is the first time I know that
appellate judges have waited on district judges before they are called upon.
we thank them very much for their patience. Wwe are actually very fortunate
today with regards to the two individuals who are present before us to
represent an appellate view with regards to the federal sentencing process
and how it is viewed by appellate benches. The first individual actually has
served on two appellate benches. Wwe are also very fortunate that both of
them have been district judges prior to becoming appellate judges, which I

think brings a very good perspective to the appellate bench.

The first one is the Honorable Gerald B. Tjoflat of Florida who is a



judge on the 11th Circuit Court of Appeals. Before he was on the 11th
Circuit, he actually was on the 5th Circuit Court of Appeals before it was
split up. So he has been on two appellate benches. He was also a federal
district judge appointed to the bench in 1970 and he took the appellate bench
in 1975.

The Honorable Dennis W. Shedd is a judge on the 4th Circuit Court of
Appeals. 3Judge Shedd was a federal district judge in the District of South
Carolina from 1990 to 2002, and in 2002 for whatever reason he left the best
bench to become a member of the appellate bench and has served very ably

since then on the 4th Circuit Court of Appeals.

So we thank them for their presence, and we will start with Judge

Tjoflat.

JUDGE TJOFLAT: Thank you very much, Mr. Chairman. I will say as a
matter of preface to my remarks of views from the appellate bench, I would
say that I have been involved in sentencing reform since 1972. I was the
newest member of the Judicial Conference Committee consisting of seven judges
on the administration of the probation system in criminal law. And s-1,
which was the bill that came out of the Brown Commission on the revision of
the federal criminal law, was introduced in the Senate. It had two parts.
The first part had to do with the rewriting, as it were, of the substantive
criminal statutes, what constitutes a crime, because they had been enacted in
a hodgepodge way over two centuries just about. And the back part of the s-1
had to do with sentence reform, moving from the medical model of sentencing
which had prevailed for a long time in the United States, and in all the
states for that matter, where you have a parole commission overseeing inmates
who are serving indeterminate sentences and the commission is tasked with the
job of determining when the particular inmate had been, quote, rehabilitated,
unquote, and was ready to be released and lead a law-abiding Tife. And so
that wasn't working because the parole commissions were not very good at
predicting given recidivism rates depending on the crime reporting in a given

jurisdiction, recidivism rates being over 75 percent generally in a three-



year period.

So the chairman of the conference committee told me that I was tasked
with the job of overseeing the back part of S-1, which was sentence reform.
So that went through -- during the period of the next say three or four years
the General Accounting Office was examining disparate sentencing in the
district courts and was finding all sorts of things. There was a move to
have some kind of review of sentences to round out the rough edges of
disparity, and so the Advisory Committee on Criminal Rules experimented with
the idea of having three judges, three district judges, or maybe an appellate
judge and two district judges, review sentences at the behest of the

defendant. That failed.

Then the next step was an effort to amend the failed appellate
procedure to provide for appellate review of sentencing. No sentencing
guidelines or anything of that sort. 3Just more or less Tike they do in the
United Kingdom, just review sentences. At any rate, the problem there was
that the House and the Senate took the position that appellate review could
not be provided for the government as opposed to the defendant by rule
making. So the idea of having appellate review by both the government and

the defendant occur pursuant to an appellate rule was abandoned.

About the same time with the pressure mounting to eliminate disparate
sentences the Parole Commission and Reorganization Act was adopted I think
about 1975. And the Parole Commission drew guidelines to counsel their
exercise of discretion under this indeterminate sentencing model. What
happened then was the district judges were able to Took at the Parole
Commission guidelines and sentence around the guidelines, so you had greater
disparities created. For example, if the parole guideline was too low for
say an armed robber or whatever, and the judge thought that -- so the judge
would give a straight adult sentence and put the one-third eligibility date
for parole above the guideline. 1If the judge thought the guideline was too
severe, then the top of the sentence would be beneath the bottom of the

guideline, or judges would use split sentences or some other device which

10



would eliminate the Parole Commission's jurisdiction altogether.

In 1975 Senator Kennedy introduced what ultimately became the
Sentencing Reform Act. And it died quickly. Then in 1976 another bill was
introduced. This had pretty large bipartisan support. This was in the
Senate. That bill passed in 1977. 1I think the vote was something 1like 78 to
12 or something of that sort. And the Senate in each session of Congress
thereafter enacted another version of what became the Sentence Reform Bill by

majority vote of over 90, 95 to 3 or 95 to 2, something 1ike that.

Meanwhile in the House the Chair of the House Judiciary Subcommittee on
Criminal Law was a Congressman from South Carolina. I can't remember his
name. But nothing came out of that committee while the Senate was cranking
out its statutes, its bills. He retired and was replaced by Father Drinan, a
Roman Catholic priest who at one time had been dean I think of the Taw school
at Boston College. Father Drinan, I had many a conversation with him. He
was against everything that he had seen. Sometime shortly thereafter the
Pope told him he had to get out of Congress, and he was replaced by John
Conyers from Detroit. And John Conyers from Detroit was opposed to
sentencing reform if it involved appeals by the government. He thought it

would be too onerous. And so that was his stance.

Meanwhile we get to about 1984. 1It's an election year and the Senate
has passed a comprehensive crime control bill which included the Sentencing
Reform Act, fine reform, bail reform, two or three other things. It
overwhelmingly passed, over 90 votes on the yea side. In the House nothing
was happening. There was a bill that was split up into two or three
committees. The Conyers subcommittee didn't have jurisdiction of everything
that was in the Comprehensive Crime Control Act. And came September they
were debating a continuing resolution, around say the 25th of September, and
it had -- the rule under which it was being debated precluded the attachment
by amendment of anything nongermane. Congressman Lungren of California got
up and moved that they amend the rule to allow a nongermane amendment, to

wit, the Senate's Comprehensive Crime Control Act. That went down on a party
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vote around 1:30 in the afternoon. By 4:00 in the afternoon the pressure was

so great that a compromise was reached and it was as follows.

The House meantime had reported out a bill that could not pass so the
bill was sent back to the House Judiciary Committee with instructions that it
report out the Senate Crime Control Bill, which it did in about 20 weeks.

The Crime Control Bill from the Senate was then attached to the continuing
resolution, and so we had sentencing reform when the continuing resolution
finally was adopted in conference. By the way, I think there was some angst
against federal judges about this time and so there were no judges to be on
the Commission, or maybe one. In conference they made provision for the

number of judges that are now on the Commission.

Now, during all this time the judicial conference through the committee
I was chairing, we were holding sentencing institutes all over the country
and telling judges, trying to figure out ways to avoid disparity through
sentencing councils in large district courts and such Tike, that this was
coming. And when it came there was a hue and cry, our discretion is being
removed, et cetera, et cetera, et cetera. And there was a move around 1986
or thereabouts mainly in the Conyers subcommittee either to repeal the
Sentencing Reform Act or to delay its effective date. And there were
hearings there. 1I testified over there, and there were hearings on the
Senate side. And the effort in the House side failed. And so we came to

1987.

Now, my first experience in observing -- I was involved in the drafting
of a model rule. The criminal rules took too long to be amended in order to
accommodate the sentencing reform, the new sentencing hearing, so we sent out
a model rule with the conference's permission which provided for exchange of
information and what not. The format created by the Sentencing Reform Act
called for an adversary proceeding, a bench trial. A sentencing hearing
under the statute is a classic bench trial as if you were in a civil court.
And the presentence report serves the same purpose that a pretrial

stipulation does in a civil case, that is, it frames the issues. That's the
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way it's supposed to be. The government has the burden of proving,
demonstrating the most onerous sentence or most severe sentence that the Taw
requires under the facts, and the defendant has the burden on some things

Tike acceptance of responsibility and some other dissues.

In any event, my observation -- I'm now on the Court of Appeals for
some time -- was over the first dozen years I'd say that trial judges and
prosecutors and defense counsel with minor exception had a very difficult
time understanding that this was the kind of a hearing that the act called
for. They had a very hard time. And there is a reason for that. First of
all, under old sentencing there was no adversary proceeding at all. There
was no appellate review. And the classic sentencing hearing was the defense
counsel begging the judge to issue a (b)(2) sentence. That's Title 18
4208(b) (2), which would be a fully indeterminate sentence, if you could
convince the defendant if you got an indeterminate sentence somehow you're
going to get out earlier, that the Parole Commission will help you out. The
idea of fact finding or anything else was foreign. Not only that, the
district judges knew if they said too much at a sentencing hearing, even
though there wasn't appellate review of sentencing, that some courts might
vacate the sentence while they are reviewing the appeal of the conviction.

And in some circuits that happened not infrequently.

But at any rate, so lawyers on both sides -- well, criminal Tawyers,
criminal practitioners, were unused to bench trials. The only bench trials
people who just practiced criminal law ever did were suppression hearings or
some such thing. This whole idea was just foreign, this whole idea that the

PSI was a format for the hearing just didn't register.

well, now we come to Booker. Of course, the odd thing about it is you
hear judges screaming and hollering they wished -- back in the old days they
wanted to retain their discretion. Now they don't want the discretion. They
want the Commission to tell them what to do. Somebody said the more things

change, the more they remain the same.

In any event, judges now and Tawyers don't understand what's happened

13



as a result of Booker. I see this on appeal all the time. Wwe had an appeal
I sat on about three months ago by the government, and it was obvious that
the government's Tlawyer, who had been doing appellate work for 15 years 1in
that particular district, had no foggy idea what a sentencing hearing was
1ike, just none. Under Booker what's happened and what judges don't
understand -- some do; some don't -- is that prior to Booker the Commission
determined the Title 18 3553(a) sentencing factors: punishment, general
deterrents, specific deterrents, or incapacitation and rehabilitation. The
Ccommission in setting the severity scale, as it were, the offense level, was
speaking to the first two sentencing factors. A lot of judges and
practitioners don't quite get that. And the criminal history category, the
commissioners simply -- it's a proxy for recidivism. So what's happened is
that with Booker the policy determinations under 3553(a) have been shifted
from the Commission to the district courts. And what I see happening in the
district courts post-Booker is that sentencing judges in announcing sentence,
and say they depart from the guidelines or variance or whatever, don't focus
on say 3553(a) punishment or general deterrents. They just say, well, I've
considered those sentencing factors, boom. You can't review in my view on
appeal a sentence in which the judge has not articulated the purpose for the

action that the judge took.

Now, I've gone on too long, but one of the things that the Commission
can do -- first of all, the judicial branch in my view, there needs to be a
Tot of education. And when it comes to the defense side, the Judicial
Conference Committee that oversees the public defenders and panel attorneys,
somebody has got to educate these lawyers as to what their job is 1in
defending and representing a defendant in a case. And the prosecutors have
to understand also that if they want a more severe sentence than the
guidelines call for, they got to focus on punishment or general deterrents or

something and present a good solid argument to the court.

And the Commission in promulgating guidelines -- now you're in the
amendment mode basically -- the Commission ought to say this amendment deals

with punishment and general deterrence or just general deterrence, say. And
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so we are setting the offense level at a certain point in order to account
for that, and that's telling judges that the Commission has already made a
policy determination about the severity of the penalty and that it's for
general deterrence, say, or maybe for punishment purposes or maybe for both.
The same thing is true with regard to the categories of the defendant. So

that's one thing I think the Commission needs to do.

Oone of the problems that judges have both at the district court and
court of appeals has to do with 5K1.1 departure, especially in drug cases.
The courier doesn't have anything to sell. The guy that's got something to
sell is the boss or the financier, and the courier is stuck, at Teast pre-
Booker pretty well. And quantity is a proxy for the two sentencing purposes:
punishment and general deterrents. 1It's not a proxy for anything else. And
there is nothing that I see in the literature that explains why a given drug
quantity is where it is and for what purpose. The problem in tying the
offense level to quantity 1is very problematic and it's going to cause a lot
of mischief in the long run, especially after judges and defense counsel in
particular wake up to what Booker has done. That will take another eight or
nine years, I hate to say. That's not being very respectful to my colleagues
but that's the fact of the matter. The guidelines on amounts of money 1is not

as bad in my judgment as tying drugs to quantity.

I think with that 1'11 just quit for the moment.

CHAIRMAN HINOJOSA: Thank you very much, Judge. 3Judge Shedd. The
format we are going to follow is each speaker will have ten or so minutes and
then there will be questions and answers. I didn't indicate that but that's

the format we'll be following all day.

JUDGE SHEDD: I'm sure there are going to be questions. I don't know
about the answers part. Let me say, Mr. Chairman, and members of the
commission, good morning. I enjoyed very much Judge Tjoflat's historical
perspective on guidelines and on sentence reform. Quite frankly, I don't
think your series of nationwide hearings on sentence reform and the

guidelines could really have had a more auspicious start than that.
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Let me say I'm pleased to be here as the Commission acknowledges and
celebrates 25 years of the guideline sentencing concept. I do want to
acknowledge the efforts of all the people who have been involved over the
past 25 years with that guideline sentencing, and I think back to the ones I
knew at the beginning: Senator Thurmond, Senator Kennedy, Vice-President
Biden, Judge Billy wilkins, Justice Breyer, Michael Gelacak, John Steer. Mr.
Chairman, you said it and I would certainly endorse what you said. It was a

monumental effort and a bipartisan success.

The guidelines and I have sort of grown up together. That 1984 passage
of the act and the continuing resolution that led to the Commission, I was a
Senate staffer and somewhat involved in that. I don't want to take too much
credit but I was involved in some of the procedural matters on adding it to
the continuing resolution. So I was there when the idea was really born. I
then spent 12 years as a district judge applying the guidelines, and then for
six years I've been on the Court of Appeals, and for about half that time
I've reviewed guideline sentences pre-Booker and the other half I've been
reviewing post-Booker. So I'm friends with the guidelines, but let me say

this: Sometimes if an old friend won't tell you the truth, nobody will.

This morning I want to really talk about four general areas. I want to
make some general comments on guideline sentencing. I want to offer some
specific suggestions for improvement of the process. I want to point out
what I consider to be several specific problems with the guidelines. And
then perhaps most importantly and finally I want to talk about guideline

sentencing and the brave new world it faces.

My general comments are first. I have always supported the concept of
guideline sentencing both professionally and personally. I saw that Congress
had made a policy cut that they wanted to Timit court discretion, and I felt
that that certainly was within their authority to do so; however, for years I
have felt the guideline sentencing was becoming and I think it now completely
too tedious. At times it feels more 1like some type of apparatchik

functioning, technocratic functioning rather than sentencing. I think if the
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truth be known, people would be shocked at how few of us involved 1in
sentencing either through the Commission or as judges could actually take an
indictment or charge against a defendant and work through that sentencing
guideline book and come up with the proper calculation with a great degree of

confidence. 1It's a very difficult task in my opinion.

Now, I do understand the cross currents in jurisprudence and in the
courts about sentencing guidelines. And by the way, let me point out I don't
suggest any ill intent or bad faith on the part of anybody on any side of
these issues, but it does seem clear to me now that we are applying the
guidelines as we apply them now at too high a cost of judicial resources.
Seems to me we are spending too much time and too many judicial resources

making mandatory decisions on advisory matters.

Now, as to specific recommendations -- and, Commissioner Howell, Tet me
say some of these I know are not within your purview, but you invited me to
speak so I'm going to talk about all the issues I can think of. First I
would recommend, to the extent the Commission would be involved with this, a
more uniform presentence report. 1I've had the occasion probably to review
roughly 700 or so presentence reports, and even at that it's my experience
now in the Court of Appeals that when I get a presentence report from many
districts, I have trouble finding the specific item I want to find in that
presentence report, either what the range is or what the statutory Timits

are. So I think a more uniform form would be helpful.

I also think that we maybe could educate those writers and probation
officers with a better understanding and simplifying financial statements
that we see in those presentence reports. It doesn't require a master's
degree in accounting to do that. You just have to get an accurate,
reasonable accounting for the value of assets and the value of Tiabilities
and net one from the other and you get net worth. That could be used to help
for restitution purposes, fine purposes, and maybe even for helping to pay

the cost of incarceration.

Let me say comments on specific guideline application. Now, these were
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problems when I was a district judge. 1I've seen them occasionally at the
Court of Appeals Tevel when I review sentences. Some of them may have been
overtaken by events. I did my best to look through the guidelines this

weekend. I don't think that they have so I'11 mention them to you now.

Section 1B1.8, this has to do with what information can be used against
a criminal defendant. 1I've always thought it odd, in fact I thought it was
unfair, that a criminal defendant who wants to come forward at the moment of
arrest or soon thereafter and share with the government everything he or she
knows can have that information used as relative conduct against him in
sentencing; whereas, a person who gets a lawyer and then does the same thing
by way of proffer is insulated and protected from having that information be

used against him. I think that is something that should be addressed.

I think this comes from an interplay between 2B3.1 and 3D1.4. I'm not
positive, but I'11 make the point, and that is I don't believe there is any
incremental punishment for bank robbery after the fifth bank robbery. It
seems to me a person who robs 20 banks ought to be facing a Tittle bit more
than a person who robs five. It looks to me that's just a policy cut that
was made along the road at some point, and I would just suggest that that
really isn't the right cut on that. Let me also say this to you: Cross-
referencing can be difficult and arcane but to me grouping is extraordinarily

difficult in this calculus.

Now, finally I want to turn to address what I consider the brave new
world of guideline sentencing. It seems to me that perhaps every reference
point regarding guideline relevance has now shifted. It seems to me we are
now in a Copernican guideline universe. By that I mean no Tonger are
uniformity and consistency at the center of that sentencing universe but
instead we now have a guideline or sentencing universe that is centered
around individualized sentences and some form of subjective reasonableness.
Now, that subjective reasonableness to me is still of course being played out
in the courts, but it doesn't Took like it's any kind of reasonable person

standard. It looks Tike more a decision for which a reason has been given.
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The big question to me and I would think maybe to the Commission is how
do we make the guidelines actually relevant in this new universe. It seems

to me the Commission has two starkly different routes before it.

And by the way, Commissioner Sessions, you mentioned it is a great
opportunity and [inaudible] what do we do. Let me take a moment to mention to
you I think at one point we had a mutual friend in Judge Parker who was a

great friend of mine. It was a tragic loss to the court.
COMMISSIONER SESSIONS: My predecessor.

JUDGE SHEDD: I thought so. He was a very, very fine man. I'1l1l tell
you at some point when you have a moment about when he and I got hijacked on
a bus ride to a judicial conference meeting. We were in the desert and the
bus driver pulled off and demanded that we give him another $25 to take us
from Santa Fe to our destination, which we did. We got back on the bus and
Judge Parker Tooked at me and we both agreed that must have been what robbing

stage coaches was 1like in the old west. He was a very fine man, though.

You made the point that we're looking at what could be a tremendous
opportunity in sentencing. There are two options I think the Commission
faces. The Commission could certainly continue on as if nothing much has
changed and continue working within the system, but I think that's going to
use scarce and valuable judicial resources as you try to give maybe some kind
of artificial value to the guidelines. Or else we can sort of try to make

them really usable in today's sentencing.

I understand the difficulty, and that is, as the court is making 1its
way through the guideline sentencing issues too, we have a two-tier guideline
sentencing process. You first have to figure for procedural correctness:
were the guidelines figured properly and then you have to look then after
that at the reasonableness of the sentence. It strikes me we are oftentimes
treating that first calculus as if nothing has changed. At least in the
Court of Appeals where I sit we are still having the same arguments about the

enhancements, was it proper in this case or not, and we take all that time to
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make those decision on what then becomes an advisory function for the
district court. How do you do that? I'm not quite sure. Maybe we go to
broad bands and eliminate some of the arcane matter in the guidelines. Maybe
we change the directives in the guidelines where it says increase three
Tevels, add five levels, decrease three levels, and make those suggestive,
the district court may do that. Because it strikes me every time we have a
directive, that presents a reviewable issue. I'd like the most deferential
standard of review that we can have for the district courts. 1In fact, if you
were to ask me my preference, I would say no review by the appellate courts,
if possible. I find it hard to reconcile the mandatory guideline directives

with Timited or no review by the appeals court.

Now, I think the Commission could also take a look at and encourage
alternate sentencing as the 11th Circuit has done in Keen, which I think
would allow a deemphasis on the mandatory calculations under the guidelines.
In fact, in an about face maybe the Commission could consider encouraging
mandatory minimums, because that may be one of the only ways there is some

kind of uniformity in sentencing on some accounts.

It strikes me, and I've seen comments that there still is a very narrow
or more narrow range of sentencing to suggest we are still going to have
uniform sentences. I would suggest that that is largely or at least in part
informed by the fact that the judges who are now sentencing -- Judge Tjoflat
sort of mentioned this -- they are used to sentencing under the mandatory
guidelines and they are not quite sure what to make of the new posture of the
advisory guidelines. So I think they still have a tendency to want to really
anchor what they do to those guidelines. I think when we get fresh, new
judges on the court who are not informed by the history of mandatory

sentencing, I expect there to be more disparity.

I'11 tip you off to something that may not be known that well. I think
Judge Tjoflat won't mind if I say it, but judges can be right clever. I
think they are going to figure a way around some of these problems. I would

say this: It strikes me, and I've just puzzled over this, that a sentencing
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judge might well decide to shift all of his or her decisions in one favor,
say pro defendant, on any guideline calculus. Not depart, but then go to a
variance to get to the sentence that the judge wants to get to, and that
variance might Tikely be reviewed by a lesser standard or more deferential

standard of review.

Let me say my point is in all this I think really there should be no
more business as usual sort of tinkering with the guideline provisions. I
think the times call for a broad, fresh, new approach to guideline sentencing
and to your job, and I think this really is an opportunity not to be Tost.
You as Commissioners can do greathess. You are in a position to truly
influence and historically impact the next 25 years of sentencing in the

courts and I believe you are up to that challenge. Thank you very much.

CHAIRMAN HINOJOSA: Thank you, Judge Shedd. At this point I will open

it for questions that any Commissioner might have.

COMMISSIONER SESSIONS: well, 1I'd Tike to talk about Judge Parker and
ask you a question. If I was ever to be kidnapped in the desert, I would
want to be kidnapped with Judge Fred Parker because he was about six four and
he weighed 250 pounds, and I'd hide behind him if anything violent ever

occurred.

JUDGE SHEDD: But he was a tremendously gentle man.

COMMISSIONER SESSIONS: Very gentle.

CHAIRMAN HINOJOSA: Actually $25 is a pretty cheap ransom.

JUDGE SHEDD: Not only that, I think actually he was not only that big
a man but he was that big intellect, because I think when there was some

question of danger he pushed me out front.

COMMISSIONER SESSIONS: You said a number of things which were
striking, both of you did. I find this an incredibly interesting discussion,

to make the guidelines relevant in the post-Booker era, and you are
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suggesting a number of things. And I'm interested in your reaction to this
generally discussed topic about making the guidelines more simple,
simplifying it, which generally means that you take the number of offense
Tevels as an example and you reduce them from 43 to, I don't know, eight or
ten, and you expand the ranges so that there would be inherently, if you
eliminate the 25 percent rule, you inherently provide a little bit more
leeway and flexibility within the guideline system. Wwould that have the side
benefit of creating a guideline system which is more relevant in the post-

Booker era do you think? Do you think that's a wise thing to do or not?

JUDGE SHEDD: That was exactly what I was trying to get after when I
said broad ranges. I quite frankly am just not enough up on the Titerature
on this. I didn't know anybody else was having that thought. That's been my
thought, just to have broad ranges for punishment and somehow tie -- so you
could actually have sentencing almost at the time the verdict came in or the
guilty plea. You could Took at those broad ranges, three or four broad
ranges, and look at a rap sheet, and then -- my idea has always been too, Tlet
me say -- I've sentenced a lot of people to a lot of harsh sentences under
the guidelines when I was a district judge, quite frankly. I've often
thought that if you could do it, the first thing you do with anybody would be
to try to put him in the prison for about a year. If they didn't learn that
lesson and if they Tliked that Tifestyle and that year in prison, then they
might be introduced to a longer stay down the road. I haven't thought
through this, quite frankly, but a range perhaps of the first sentencing of
zero to a year, year to five years, five to 15, 15 to 25, 25 to Tife,
something like that. You just look at the offense taking into account

mandatory minimums.

In other words, for some crimes Congress has said we are not going to
leave discretion with you, Judge, for this kind of crime, say robbery of a
bank with a gun or with a gun when you injure somebody. That's going to
carry a minimum of 10 or 15 years, and I think it would. It also would serve
the purpose in my mind of reducing the amount of time spent on reviewing

that. It would just be a very simple review of did the sentencing court put
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the person at the right Tevel, and that would not take very many judicial

resources on appellate review.

COMMISSIONER SESSIONS: I'1T ask a follow-up question. You made a
really interesting observation about how district court judges being
relatively smart could say, well, we'll make all the decisions consistent
with Tet's say the presentence report on departure issues because, of course,
the review process 1is different on departure issues, and then we'll adjust or
vary. Do you find that happening a lot, that that is in fact what judges are
doing, so they essentially adjust the sentence but they use variances rather

than departures because the review process is different?

JUDGE SHEDD: I don't want to speak out of school. I don't think we
see much of anything yet. I just suggest that that's what's going to happen.
I haven't seen that that I can think of, but I just think in thinking about
the process, Judge, and where we are, it seems to me, without giving out any
in-house secrets, that might be a way the courts figure out to take some of
these guideline issues off the table, just always rule in -- you have an idea
after reading the presentence report and understanding what the Taw is, what
an appropriate sentence is. You know that, subject to some changes, the
sentencing judge. It strikes me the judge might go into the sentencing
knowing that and then maybe rule in a way that would protect him or her on
appeal because the person who might want to appeal those gets all those
decisions. "I'm not going to enhance you for that. I am going to give you
acceptance of responsibility." But still look at it and then on the other
factors decide to vary it and might well insulate. I haven't seen it yet but

I'm wondering if we'll get there.

JUDGE TIJOFLAT: Can I add something to what Judge Shedd has said? The
Commission at this stage of the game 1is involved in norm setting. When the
commission drew these guidelines to begin with, it was reacting. It was
setting norms but it was reacting. It Tooked at 10,000 or however many
presentence reports involving nonguideline cases and tried to figure out what

judges were doing, and then that was reflected in the norm setting. The

23



problem now is we are in a different era now. The Commission has far more
criminal justice information available than it ever had before because of the
way statistics are kept. The drug cases are a third of the docket. Congress
has always set norms with mandatory minimums, but the fact that Congress has
set those norms, they are just arbitrary. They are not based on anything

empirical But the Commission has access to a lot of empirical information.

what Judge Shedd is saying I think is go ahead and set norms. The
range doesn't to me doesn't mean much. If you are setting an offense Tlevel
for just plain drug cases, put aside the special characteristics, guns and
the Tike, you're just setting a norm, and then the Commission ought to tell
judges, ought to tell the world when they set the norm, here is why we are
setting the norm and tie the setting to one of the sentencing factors in
3553(a). If the commission did that, then judges would say, well, they have
all this data, and punishment to this extent is required in this kind of
offense because of its predomination in the community or whatever the case
may be, or for general deterrence purposes, because too many crimes, the
sentences are not deterring activity. But just having a number, it is a norm

but it doesn't explain the underpinning of the norm.

And so that's what you are doing now. To me the 25 percent for just
take a bare Tine offense Tevel doesn't tell me anything. I'd just as soon
have just a flat norm. So now the sentencing judge, when they are Tooking at
punishment and general deterrence for whatever the offense Tlevel is, is
either going to buy that norm for the reason the Commission sets out, the
empirical data that it's got. If there is a departure, then you better have

some evidence for the departure.

Your problem is norm setting. The judiciary's problem is explaining,
is reviewing sentences. Unless there is some rationale for reviewing
sentences, the law, sentencing law is not going to evolve. In the common Taw
in England all appellate sentences, trial judge and appellate judges, explain
why 1in this particular case this sentence is appropriate. And that is how

that sentencing law has evolved in the common law system. We have a common
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Taw system too to the extent that you are setting norms and explaining them
and then district judges are applying them. If they are going to deviate
from them, they are explaining. The courts of appeal, because there is an
appeal based on that fact finding by the district judge, is going to
articulate decisions. That's how a common law of sentencing is going to
evolve in the federal system. And we are a Tong way from doing that. The
reason we are a long way from doing that is because everybody has been

looking at this whole thing as just too mechanical.

COMMISSIONER HOWELL: Can I follow up on that? I think the setting
of norms is a very good way of describing particularly the advisory guideline
system. But when the Commission sets the guidelines and sets these norms to
guide judges in individual cases, we are not just basing that on what we
perceive is the norms based on our research but what Congress has also

decided should be the norm. This Teads me to one of the issues --
JUDGE TJOFLAT: What Congress has decided where?

COMMISSIONER HOWELL: 1In setting either a maximum penalty, a minimum

penalty, and particularly with mandatory minimums.
JUDGE TJOFLAT: But most of those are ancient.

COMMISSIONER HOWELL: Yes, but I think the first Commission, when it
was setting out to set the guidelines, Tooked at the recently passed, for
example, mandatory minimums in some cases and said we have a dictate, a
mandate under the Sentencing Reform Act that tells us that we should sentence
similarly situated defendants convicted of similar crimes similarly, which
has evolved into a rule of proportionality that we as the Commission look at
with every guideline amendment, every new offense that's passed, every

directive to reexamine guidelines. We Took at proportionality.

In the sentencing of drug defendants, for example, the original
commission, which is a proportionality policy that I think every Commission
since then has adhered to, has looked at the mandatory minimums as a norm

given by Congress and set sentences for drug defendants upwards and downwards
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based on that mandatory minimum, in part to ensure proportionality for those
drug defendants, which is also part of the fairness, and to avoid cliffs so
that a defendant with only a small difference in offense conduct doesn't fall
off the cliff or have to climb a cliff, so to speak, because of the

triggering of a mandatory minimum penalty.

we do have a great opportunity here, and we have been urged by a number
of different critics of the guidelines, echoing your remarks that drug
quantity doesn't make any sense. It may not but it was part of our
proportionality policy, which I think does make sense, that guided the
commission to use drug quantity in setting the guidelines. I mean, do you
think that the proportionality should continue to play a role in our setting
of advisory guidelines or that our concern over these cliffs have been no

longer, shouldn't be a concern of ours? Do you have a view about --

JUDGE TIJOFLAT: I understand the mandatory minimum problem. The
statutory problem is ancient, as I say. I mean, bank robbery was something
to something, maximum minimum set Eons ago, and you couldn't -- why it was
set that way 1is anybody's guess. But I think the Taw would just say it's
arbitrary. Mandatory minimums are almost that arbitrary but you are tied to
them. The Commission couldn't come out with a regime that departs from
mandatory minimums or you'd be doing what judges were doing way back yonder
when they were sentencing around Parole Commission guidelines. The

commission would be setting norms around mandatory minimums.

COMMISSIONER HOWELL: I think that's what the Commission decided to do

because --

JUDGE TJOFLAT: I understand that.

COMMISSIONER HOWELL: -- ignore mandatory minimums, set the guidelines,

and then if a mandatory minimum applies in a particular case, the judge --

JUDGE TIJOFLAT: Judges know that the mandatory minimums and the maximum
and the minimum otherwise buried in the statute are just arbitrary. They

know that. There is no empirical justification anywhere in support. So the
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extent to which the Commission, even when the guideline is consistent with
statute mandatory minimum, to the extent the Commission can explain here is
why this level is where it 1is, it's to serve this purpose of sentencing or
this purpose of sentencing, would be better than just a flat line. Because I
don't think judges have any idea of how these norms are set. They know how
they were originally set because the Commission explained all that when they
promulgated the guidelines in the first place as part of the introductory
presentation. But now that's not known, and I think that's extremely vital.
You know more or should know more because of your access to criminal justice
information than any judge would know or any prosecutor would know or any

defense lawyer would know at a sentencing hearing.

JUDGE SHEDD: Let me say this: I don't want to sound too nihilistic
about this, and I don't doubt at all the analysis I've heard about norming.
Again, I just raise the point does it really, really matter. Because if a
district judge can Took -- you may have policy. You may have norming. But
when the guideline calls for a hundred to one crack ratio and a district
judge by Supreme Court decision is free to ignore that, it seems to me the

Supreme Court is saying that guidelines sentencing has turned a corner.

Now, Tet me say we talk about mandatory minimums. I do understand how
people saw mandatory minimums as a problem for the guideline sentencing
scheme as it existed pre-Booker. I'm not sure it's a problem now. I think
it may be one way to get to some uniform sentencing in some dire cases is

what I think. I think maybe the world has flipped on mandatory minimums.

And I also would say this: The Fourth Circuit, we've been having a
dialogue with the Supreme Court about sentencing matters. I think it's fair
to say some of our cases have tried to preserve some parts of the former
system, and I would say the Supreme Court has not been particularly receptive
to some of that. I understand what you're saying, Commissioner. I
understand what Judge Tjoflat is saying about what the norm is and explain
it. But I just wonder in the grand scheme Tooking at Supreme Court law, and

I don't know where it's going to end up, it seems to me the tide is running
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that maybe that really doesn't matter much anymore. Because we talk about
norming and we talk about how things fit in the guidelines and finally we can
argue about whether it's going to fit, yes, you did calculate that right,
procedurally you had it right, and then the district judge takes that as not
even particularly a tremendously favored factor. 1It's just a factor. And
that's put in the hopper with a Tot of other things that he or she considers
and articulates, and then you have a sentence which is then reviewed for some
form of subjective reasonableness. I think the Supreme Court has indicated
that is to be given great deference. So I just wonder in the grand scheme

how much that really does matter.

COMMISSIONER CARR: Judge Shedd, unless I misunderstood you in your
initial remarks, you said that we should perhaps switch courses and encourage
mandatory minimums, which is not what Congress usually hears from us or the

judiciary. Could you expand on that a Tittle bit?

JUDGE SHEDD: Yes. By the way, let me say those suggestions, I'm just
throwing those out as alternatives. I don't know that I really ought to be

in a position to suggest to you. I just want to clarify that.

I'm just trying to make the point that I believe now post-Booker it
appears to me that the center of sentencing is no longer uniformity. That's
the purpose of the guidelines to eliminate disparity. I call that
uniformity. It seems to me that question is now gone as the guidelines are
made advisory and not mandatory. That being the case, and as I suggested, I
think we will see more disparity. We will see less uniformity in years to
come. I would suggest one way you could get to uniformity in some cases
would be the encouragement of mandatory minimums. Do you see what I mean?
Maybe I'm just not smart enough to think of another way right off the top of
my head to get a situation where you can know that for a certain crime in
vermont, that same crime 1in South Carolina or Florida or somewhere else, that
defendant absolutely similarly situated will absolutely get the same sentence
other than mandatory minimum. I know it is a change of course. I understand

that.
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JUDGE TIJOFLAT: Nobody has mentioned here the role of the prosecutor.
one of the problems with mandatory minimums is the prosecutor becomes the

sentencer in many cases.
COMMISSIONER CASTILLO: we'll get to that, Judge Tjoflat.

JUDGE TJOFLAT: That was one of the problems the Commission initially
had was there was no revision of the substantive law and there was no
revision of the sentencing parameters. 1I'll put it that way. And that led
to relevant conduct and all those other things to sort of avoid the problem
of preguideline sentencing, which was the prosecutor just presented a plate
to the district judge, you got X number of counts or I don't have X number of
counts, this case deserves a ten-year sentence but the trouble is there 1is no

charge that brings more than a five-year sentence.

COMMISSIONER CASTILLO: I share your same concerns. Let me just start
out by thanking you both. I think this has been a great panel to start our
hearings. Both of you have really Tived the sentencing guidelines, the
enactment of the sentencing guidelines and federal sentencing Taws over the

last 20 years.

where my concern comes in is the issue of disparity, because it seems
to me if I were just to wear my district court hat, which I've been proud to
wear for 15 years, what I'm hearing from both of you is that the world has
gone full circle from trying to cabin judicial discretion to now at the
appellate court level realizing that it is the district court judges who have
more paramount importance in sentencing in this post-Booker world. Wwearing
my Sentencing Commission hat I am concerned about the issue that we were just
talking about, which is disparity, how do we control it. I'm concerned,
Judge Shedd, that if we just eliminated appellate review, there are some
cases where some of my colleagues have been reversed or remanded for going
too high, and those are important cases, just as the cases where some of my
colleagues have been reversed or remanded for going too Tow. I think there

has to be some type of uniformity.
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I will also tell you in almost ten years now in service on the
commission I'm not a big fan of mandatory minimums because, as Judge Tjoflat
indicated, it is the prosecutor then that controls the entire sentencing
proceedings. So where I would like to see us go to is some form of
sentencing guidelines that still would Tead to an elimination of unnecessary
disparity. I guess it all comes down to what is unnecessary versus what is

just necessary because of either regionalism or some other practices.

I'm interested, Judge Tjoflat, in what you said in terms of when we do
pass guideline amendments, that we then Tabel them as coming under one
section or another of 3553. My only concern is district courts can react to
that by saying, well, if this guideline had to do with the seriousness of the
offense, I'm now under the umbrella of individualized factors and going to
get to where I wanted to go anyway. How do we deal with where the rubber
hits the road, this difficult issue of making sure that defendants are

treated fairly in courtrooms in 91 federal districts?

JUDGE TIJOFLAT: I think stating reasons for sentencing and tying those
reasons to 3553(a), the sentencing objectives, here is why I'm imposing the
sentence. The guideline says such and such and such and such, and it's a
proxy for whatever. And if there is going to be a variance, here 1is why.
Now the Court of Appeals has got something to look at and there 1is something

to argue in the briefs.

The case I mentioned where the prosecutor didn't know anything about
sentencing under the guidelines that we heard about four months ago, the
whole argument by the government was the sentence is unreasonable. "Wwhy was
it unreasonable, Madam Prosecutor?"” "It's just unreasonable and you can say
it's unreasonable" I said, "You mean the Court of Appeals has de novo

resentencing power and doesn't even have to say why?"

So rules and norms and whatnot serve one purpose but they've got to be
applied in a given case and you eliminate unwarranted disparity, or at Tleast,
let's put it this way, unwarranted disparity disparages the administration of

justice. It sends the wrong message to the public that certain things guide
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cases. So if there is a variance that leaves the guideline norm whatever it
is and there is an explanation why this case 1is different from this case,
then the public can accept that. The Taw can accept that. The professional
can accept that. The academics can accept that. So can the judges. But
it's when you just have bang, bang, bang, and you have nothing to look at and
no reasoning, which was of course the problem with no appellate review of

sentencing under the old regime anyway.

JUDGE SHEDD: Judge, first of all let me say I do believe looking at
the current system currently, for a while maybe, but certainly currently, I
think the U.S. Attorney does control sentencing, really does control
sentencing. Quite frankly, there is some check on that because the Senate
does conform U.S. Attorneys, so there 1is some political check on that. You
said you would 1ike to eliminate disparity. I think everybody feels that
way, but the point is not just that you want to do it. The question is who
gets to make the decision that stands on eliminating that. Looks to me
that's shifted to the district court. So then the question becomes how do
you cabin the district court. I don't think you do it by guideline ranges.
I don't think you do. I don't think the Supreme Court says you can't do that

anymore.

I believe if there 1is any standard or anything that the district court
has to do, you're going to have appellate review, because if you have a
standard, you have to have appellate review. So there's going to be
appellate review. It's just a question of exactly what will the Court of

Appeals be reviewing.

Let me tell you -- I'm going to venture a guess on this one. And I
hear Judge Tjoflat talking about giving the reasons for the sentence and all
that. It seems to me, at lTeast my earlier experience is, they just borrow
those catch phrases and say I've looked at the factors and in the interest of
justice and that it's individualized sentencing. It just sort of seems to be
a rote formula. Wwhatever formula is accepted by an appeals court for that

jurisdiction, I suspect that will then be the formula stated to cover
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whatever sentence the judge decides to impose.

I take you to -- and I know you've done it on jury charges. when I was
a district judge, as I would read the jury charges sometimes to the jury, 1'd
be thinking to myself what the heck am I saying to these people. It doesn't
seem to make a lot of sense but we all know as district judges why we do
that. That's because that charge has been approved by the Court of Appeals
and you know that is a charge for that specific count and you know you won't
be reversed and that's what everybody uses. People won't spend a lot of time
coming up with new ways to give a jury charge because you know some language
is safe. I could see that happening in sentencing. But once we get to the
point that district judges understand how much of a statement will suffice,

that will be the statement you are 1ikely to see 99 times out of a hundred.

MR. WROBLEWSKI: I have a few questions, if I could sort of rattle off
a few. Judge Tjoflat, you talked about your vision for the sentencing
hearing being 1like a bench trial. If you could tell us what you see as the

role of the probation officer in that type of situation.

JUDGE TIJOFLAT: The probation officer drafts the criminal analog to a
pretrial stipulation in a civil case, presents the two sides with some
information. Then each side meets with the probation officer, I object to
this, and I object to that. The probation officer -- this is how we do it in
our circuit -- then issues an addendum to the presentence report and the
addendum tells the judge in effect here are the factual issues that have to
be resolved at the sentencing hearing. So the court now 1is focusing on the

factual disputes at the sentencing hearing and making fact findings.

MR. WROBLEWSKI: In your view is that working well under the procedures

as now laid out under Rule 327

JUDGE TIJOFLAT: That works well. The problem is that to the extent the
court varies, as Judge Shedd was just saying, if he just says I'm considering
all these factors, period, one sentence, doesn't tell you anything on review.

If we had a civil case on review, it was a bench trial, and the trial judge

32



simply said I've considered the Taw, period, judgment $500,000 for the
plaintiff, we'd send it back down because we couldn't review the judgment.
Rule 52 requires findings of fact and conclusions of law. So the extent to
which the sentencing judge says, for example, there is a greater need for
general deterrents -- let's take a cattle rustling case. 1In Montana that's
serious business. It isn't in the Southern District of New York. If you
have one norm for cattle rustling, I can see a judge in the Southern District
of New York saying, "Yes, out there you need general deterrence. You can't
stand cattle rustling. You don't have any policeman around. But it isn't

going to occur in New York so general deterrence is out of the picture."”

The point I'm making is if the defense counsel was putting that
position to the court, that would appear in the addendum and now the judge is
going to focus on the need for general deterrence. And there may be a
variance because there is no need for general deterrence, and the so-called
disparity between the sentence in Montana and the one in the Southern
District of New York is different but it's not unwarranted disparity. The
statute talks about unwarranted disparity, not just disparity. That's how I
think it ought to work. Then on appeal we Took to see whether or not the
fact finding is clearly erroneous. If it is, then the sentence is

unreasonable.

JUDGE SHEDD: Let me say one thing. First of all, this hearkens back
to -- Judge Tjoflat is talking about cattle rustling. As I said, out in some
places in the southwest there appears to be a problem with judge rustling out

there to.

Let me say this about the probation officers. when I was on the
district court I treated them almost Tike law clerks. They were an officer
of the court. They worked for the court. And they absolutely, quite
frankly, my opinion, if you didn't have the probation officers do the
presentence work and write those presentence reports, sentencing guidelines
would still be in their infancy because they absolutely are that critical to

what they do.
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MR. WROBLEWSKI: Could I turn for just a second to the role of the
prosecutor? Since the guidelines have been in effect, administrations of
both parties have struggled with what the prosecutor should be charging and
this question of should the prosecutor have control of the sentencing. All
administrations up until now have basically come up with the same formula,

which is charge the most serious offense --

JUDGE TIJOFLAT: -- that you can find guilt beyond a reasonable doubt.

That's part of equal protection of the Taw.

MR. WROBLEWSKI: Right. There has been criticism suggested here and
it's been criticism written many other places about the prosecutor having too
much control of the sentencing. 1Is that the right standard? If not, do you
have a suggestion as to what is the right standard for prosecutors in

determining --

JUDGE TIJOFLAT: I think the prosecutor ought to follow that when you
deal with mandatory minimums in the real world, maybe it's a sting or some
such thing that we are looking at the mandatory minimum driving at the

gquantity. So to that extent the prosecutor has a great deal of control.

JUDGE SHEDD: It seems to me it is a fair and proper standard. I think
the real question in the real world is: is it applied that way, is it really
applied that way, 1is the person charged that way with the most serious
offense that's provable, and does that remain the final charge to the plea
agreement, and is there a favoritism in t