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I. INTRODUCTION AND OVERVIEW

This primer provides a general overview of the sentencing guidelines and statutes
relevant to application of Chapter Four of the Guidelines Manual (Criminal History and
Criminal Livelihood). Although the primer identifies some of the key cases and concepts, it
is not a comprehensive compilation of authority nor intended to be a substitute for
independent research and analysis of primary sources.

The following are some of the main considerations that affect criminal history
computations under Chapter Four:

The Grid.—The guideline sentencing table is comprised of two components: offense
level and criminal history category.! Criminal history forms the horizontal axis and is
divided into six categories, from I (lowest) to VI (highest). Chapter Four, Part A provides
instruction on how to calculate a defendant’s criminal history category by assigning points
for certain prior convictions.? A defendant’s criminal history category, combined with the
total offense level, determines the advisory guideline range.

Timing.— Statutory and guideline provisions contain different timing requirements
for which prior offenses should be counted. For example, §4A1.1 (Criminal History
Category), §4B1.1 (Career Offender), and the immigration and firearms guidelines impose
remoteness constraints on the use of prior convictions, but §4B1.4 (Armed Career
Criminal), §4B1.5 (Repeat and Dangerous Sex Offender Against Minors), and their
corresponding statutes do not.3

Repeat Offending.— For certain offenses, statutory enhancements for repeat
offenders that require mandatory minimum sentences may result in the application of
different criminal history guidelines. In addition, certain prior state and federal convictions,
generally relating to crimes of violence and drug and sex offenses, may increase the
defendant’s guideline offense level for the instant offense. Such prior convictions require
scrutiny to determine whether they fit the specific definitions that triggers the enhanced
penalty provisions.

Departures.—The guidelines authorize departures from the calculated guideline
range for overrepresentation or underrepresentation of a defendant’s criminal history.* An
upward departure from the guideline range may be warranted when a defendant’s criminal
history does not adequately reflect the seriousness of past criminal conduct or the

1 U.S.SENT’'G COMM'N, Guidelines Manual, Ch.5, Pt.A (Nov. 2021) [hereinafter USSG].
2 USSG Ch.4, PtA.

3 See8U.S.C.§1326(b); 18 U.S.C. § 924(e); 21 U.S.C. § 841(Db).

4+ See USSG §4A1.3.
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likelihood that the defendant will commit other crimes. Similarly, a downward departure
may be authorized if a defendant’s criminal history overstates the seriousness of his or her
criminal record or the likelihood that the defendant will commit other crimes.

II. CRIMINAL HISTORY

Part A of Chapter Four outlines how to calculate a defendant’s criminal history for
most cases.

A. COMPUTATION (§4A1.1)

The calculation of a defendant’s criminal history category starts with computing
how many points, if any, each prior conviction carries. Section 4A1.1 (Criminal History
Category) provides as follows:

(a)  Add 3 points for each prior sentence of imprisonment exceeding one
year and one month.

(b)  Add 2 points for each prior sentence of imprisonment of at least sixty
days not counted in (a).

() Add 1 point for each prior sentence not counted in (a) or (b), up to a
total of 4 points for this subsection.

(d) Add 2 points if the defendant committed the instant offense while
under any criminal justice sentence, including probation, parole,
supervised release, imprisonment, work release, or escape status.

(e)  Add 1 point for each prior sentence resulting from a conviction of a
crime of violence that did not receive any points under (a), (b), or (c)
above because such sentence was treated as a single sentence, up to a
total of 3 points for this subsection.>

There is no limit to the number of points that may be counted for prior sentences
under subsections (a) and (b).6 A maximum of four points may be counted under
subsection (c).” Under subsection (e), convictions for crimes of violence can override the 4-
point limit in subsection (c) by up to three additional criminal history points.8

5 USSG §4A1.1.

6 USSG §4A1.1, comment. (n.1); USSG §4A1.1, comment. (n.2).
7 USSG §4A1.1, comment. (n.3).

8  USSG §4A1.1, comment. (n.5).




Primer on Criminal History (2023)

B. DEFINITIONS AND INSTRUCTIONS (§4A1.2)

Section 4A1.2 (Definitions and Instructions for Computing Criminal History) contains
key definitions and specific instructions for computing criminal history under §4A1.1.

1. “Prior Sentence”

Under §4A1.2(a), a “prior sentence” is defined as “any sentence previously imposed
upon adjudication of guilt, whether by guilty plea, trial, or plea of nolo contendere, for
conduct not part of the instant offense.”® Whether a sentence is a “prior sentence” or not
does not depend on the order of crimes because “it is the sequence of sentences not the
sequence of crimes that matter.”10 Thus, a previously imposed sentence counts in
computing criminal history even if it was for conduct that occurred after the offense of
conviction.11 Courts are divided over whether to consider a sentence imposed after the
original sentencing but before resentencing in the same matter.12

a. Relevant conduct
A “prior sentence” does not include a sentence for conduct that would be considered

relevant conduct to the offense of conviction under §1B1.3 (Relevant Conduct (Factors that
Determine the Guideline Range)).13 Some factors courts have considered in determining

9 USSG §4A1.2(a)(1). Compare United States v. Eustice, 952 F.3d 686, 693-94 (5th Cir. 2020) (prior
sentence imposed upon adjudication of guilt based on revocation of deferred adjudication probation resulting
in sentence of imprisonment is a “prior sentence”), with United States v. Baptiste, 876 F.3d 1057, 1062
(11th Cir.2017) (where adjudication of guilt is withheld, it does not qualify as a “prior sentence” under §4A1.2).

10 United States v. Burke, 863 F.3d 1355, 1360 (11th Cir. 2017) (collecting cases).

11 See, e.g., United States v. McSmith, 968 F.3d 731, 737 (8th Cir. 2020) (sentence imposed seven months
before sentence in instant case and also occurring after the relevant conduct in instant case was a prior
sentence justifying one criminal history point); United States v. Lopez, 349 F.3d 39, 41-42 (2d Cir. 2003) (per
curiam) (same).

12 Compare United States v. Hopper, 11 F.4th 561, 573 (7th Cir. 2021) (can consider), Burke, 863 F.3d at
1360 (can consider), United States v. Tidwell, 827 F.3d 761, 764 (8th Cir. 2016) (can consider), United
States v. Klump, 57 F.3d 801, 803 (9th Cir. 1995) (can consider), and United States v. Bleike, 950 F.2d 214,
221 (5th Cir. 1991) (not plain error to consider), with United States v. Ticchiarelli, 171 F.3d 24, 34-37
(1st Cir. 1999) (improper to consider intervening sentence under law of case doctrine).

13 USSG §4A1.2(a)(1); USSG §4A1.2, comment. (n.1); see, e.g., United States v. Kieffer, 681 F.3d 1143, 1166
(10th Cir. 2012) (defendant’s convictions for mail fraud and making false statements in one state were
relevant conduct to his convictions for making false statements, wire fraud, and contempt of court in
another); United States v. Irvin, 369 F.3d 284, 289-91 (3d Cir. 2004) (federal firearms offense related to state
manslaughter offense); United States v. Henry, 288 F.3d 657, 664-65 (5th Cir. 2002) (federal firearms offense
related to state trespass offense). But see United States v. Fries, 796 F.3d 1112, 1115-18 (9th Cir. 2015) (use
of a chemical weapon and making false statements not related to possession of unregistered destructive
devices); United States v. Thomas, 760 F.3d 879, 890-92 (8th Cir. 2014) (state conviction for possession of
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whether a prior sentence is relevant conduct to the instant offense include temporal or
geographic proximity; whether the offense had common victims; whether the prior
conviction is used to prove the instant offense; and whether there is continuity between the
two offenses.14

b. Multiple prior sentences

Under §4A1.2(a)(2), multiple prior sentences are to be counted separately or as a
single sentence, depending on the circumstances.15> Prior sentences always are counted
separately if the offenses were separated by an intervening arrest (i.e., the defendant is
arrested for the first offense prior to committing the second offense).1¢ Section 4A1.2(a)(2)
states that “[i]f there is no intervening arrest, prior sentences are counted separately
unless (A) the sentences resulted from offenses contained in the same charging instrument;
or (B) the sentences were imposed on the same day,” in which case prior sentences are
treated as a single sentence.1” If prior sentences are treated as a single sentence, the
longest sentence is used if concurrent sentences were imposed, and the aggregate sentence
is used if consecutive sentences were imposed.18

cocaine not relevant conduct to federal heroin distribution offense); United States v. Robinson, 744 F.3d 293,
300-01 (4th Cir. 2014) (2003 conviction for simple possession of marijuana not part of conspiracy to sell
crack cocaine occurring between 2002 and 2011); United States v. Yerena-Magana, 478 F.3d 683, 686-90
(5th Cir. 2007) (illegal reentry not part of drug offense).

14 See United States v. Smith, 944 F.3d 1013, 1016 (8th Cir. 2019) (“Factors that we consider in making
this determination include ‘temporal and geographical proximity, common victims, common scheme, charge
in the indictment, and whether the prior conviction is used to prove the instant offense.” ” (quoting Thomas,
760 F.3d at 891)); see also USSG §1B1.3.

15 USSG §4A1.2(a)(2).

16 ]d.; see also United States v. Stuart, 1 F.4th 326, 330-31 (4th Cir. 2021) (if offenses are separated by an
intervening arrest, sentences always counted separately under §4A1.2(a)(2) even when a suspended
sentence for the first offense is activated at the same sentencing hearing where sentence is imposed for the
second offense); United States v. Fuehrer, 844 F.3d 767, 773-74 (8th Cir. 2016) (no intervening arrest where
defendant was arrested for first offense after commission of second); United States v. Leal-Felix, 665 F.3d
1037, 1039-44 (9th Cir. 2011) (no intervening arrest for two “citations” for driving while license suspended
because not considered formal arrests for criminal history purposes).

17 USSG §4A1.2(a)(2).

18 ]d.; see also United States v. Garcia-Sanchez, 916 F.3d 522, 525-28 (5th Cir. 2019) (district court
correctly applied §4A1.2’s single sentence rule to §2L1.2 enhancement); United States v. Marroquin, 884 F.3d
298, 300 (5th Cir. 2018) (error to count individual convictions separately where multiple convictions were
consolidated and single sentence was imposed).
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C. Revocation sentences

Sentences for prior revocations of probation, parole, or supervised release also are
counted, under §4A1.2(k)(1).1° The term of imprisonment imposed upon revocation, if any,
is added to the original sentence to compute the total criminal history points for that
offense as a whole.20

2. “Sentence of Imprisonment”

The term “sentence of imprisonment” for purposes of computing criminal history
refers to the maximum sentence of incarceration imposed—that is, the sentence
pronounced by the court, not the length of time actually served.2! Application Note 2 to
§4A1.2 instructs that “[t]o qualify as a sentence of imprisonment, the defendant must have
actually served a period of imprisonment on such sentence.”?2 In the case of an
indeterminate sentence, the high end of the prescribed sentencing range is treated as the
maximum sentence.23 If the court reduces the prison sentence, however, the reduced
sentence controls.24

19 USSG §4A1.2(k)(1).

20 Id.; see, e.g., United States v. Guidry, 960 F.3d 676, 684 (5th Cir. 2020) (affirming three points for a
sentence of imprisonment exceeding one year and one month where defendant served one year in jail and an
additional 180 days for a probation violation; sentence served “in lieu of revocation” after violating
conditions of probation is a “modified” sentence under §4A1.2(k)(1)). Even where the conduct constituting
the basis for the revocation is the same conduct at issue in the instant federal case, the rule requiring the
revocation sentence to be added to the original sentence remains in effect. See United States v. Rivera-Berrios,
902 F.3d 20, 26 (1st Cir. 2018) (rejecting argument that this approach constituted impermissible double
counting and collecting cases for same).

21 USSG §4A1.2(b)(1).

22 USSG §4A1.2, comment. (n.2); see also United States v. Valente, 915 F.3d 916, 922 (2d Cir. 2019)
(defendant’s prior 60-day term of imprisonment should have been assigned one criminal history point under
§4A1.1, rather than two, because “he had not yet served [the term of imprisonment] because of medical
issues”).

23 USSG §4A1.2, comment. (n.2); see also United States v. Levenite, 277 F.3d 454, 468 (4th Cir. 2002)
(indeterminate sentence of two days to 23 months scored as sentence “exceeding one year and one month”
under §4A1.1(a), even though defendant actually served only two days).

24 United States v. Kristl, 437 F.3d 1050, 1057 (10th Cir. 2006) (per curiam) (reduced sentence was
appropriate for criminal history purposes where state rule permitted reconsideration of sentence based on
the law and facts, and government failed to meet its burden of establishing that reconsideration of sentence
was for good behavior).
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a. Suspended sentence

Under §4A1.2(b)(2), if part of the sentence was suspended, the “sentence of
imprisonment” includes only the portion that was not suspended.?> If a defendant received
a sentence of “time served,” the actual time spent in custody will be counted.26 A
discharged sentence does not qualify as a suspended sentence under §4A1.2(b)(2) if the
“suspension” was not ordered by a court.2”

b. Imprisonment
In determining whether a defendant has served a sentence of imprisonment, the
court looks to the nature of the facility, rather than its purpose.?8 Work release programs

also may constitute a sentence of imprisonment.2?

Generally, under Chapter Five (Determining the Sentence), community-type
confinement is deemed to be a “substitute for imprisonment” and not a “sentence of

25 USSG §4A1.2(b)(2); see, e.g., United States v. Gonzalez Vazquez, 719 F.3d 1086, 1088, 1090-93 (9th Cir.
2013) (where 90-day sentence for driving with a suspended license was suspended for 84 days and the
record was silent about probation, it did not warrant a criminal history point). But see United States v. Jaca-
Nazario, 521 F.3d 50, 56-57 (1st Cir. 2008) (a second sentence “retroactively deemed to have begun at the
time the first sentence began, to have been served partially concurrently therewith until the date of the
second sentencing” and the balance of which would “commence automatically when the first sentence ended”
does not constitute a suspended sentence).

26 See United States v. Fernandez, 743 F.3d 453, 457 (5th Cir. 2014) (“[B]ecause a time-served ‘credit’
noted in a prior sentencing order cannot be suspended, the period credited serves as the measure for
assessing criminal history points in accordance with §4A1.2(b)(2) ... when the prior sentence is otherwise
suspended.”); see also United States v. Carlile, 884 F.3d 554, 557-59 (5th Cir. 2018) (district court erred in
assigning two criminal history points to a DWI sentence that the state court deemed satisfied based on the
21-month sentence the defendant had served for an unrelated criminal mischief conviction).

27 See United States v. Rodriguez-Bernal, 783 F.3d 1002, 1005-06 (5th Cir. 2015) (per curiam) (explaining
that a “suspended sentence” refers to a decision by a judge, not a government agency or correctional
administrator and collecting cases for same); United States v. Chavez-Diaz, 444 F.3d 1223, 1226-27 (10th Cir.
2006) (INS decision to deport defendant days into his sentence did not suspend the sentence under
§4A1.2(b)(2)); United States v. Gajdik, 292 F.3d 555, 558 (7th Cir. 2002) (finding under 18 U.S.C. § 3651 that
“only a court, not an executive agency, could suspend a sentence”).

28 See, e.g., United States v. Stewart, 643 F.3d 259, 262-64 (8th Cir. 2011) (defendant’s commitments to
two juvenile facilities where he was not free to leave qualified as imprisonment); United States v. Morgan,
390 F.3d 1072, 1074 (8th Cir. 2004) (where defendant is not free to leave the facility for work, education, or
to care for family, the sentence is for imprisonment even if the purpose is rehabilitative).

29 See United States v. Enrique-Ascencio, 857 F.3d 668, 675 (5th Cir. 2017) (sentence that qualified under
California’s work release program deemed “sentence of imprisonment” under §2L1.2, with the same meaning
as “sentence of imprisonment” under §4A1.2(b)); United States v Timbrook, 290 F.3d 957, 959 (7th Cir. 2002)
(sentence of work release in a county jail, as a secure facility, is a “sentence of imprisonment” for §4A1.1).
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imprisonment.” 30 Additionally, a six-month sentence of home detention is not considered a
sentence of imprisonment for purposes of §4A1.1 because a “sentence of imprisonment” is
defined as a “sentence of incarceration.”3! Courts largely have held that community
treatment centers or halfway houses are not imprisonment.32

3. Felony Offense

Under §4A1.2(c), sentences for all felony offenses are counted in computing criminal
history.33 A felony offense is defined at §4A1.2(0) as any offense under federal, state, or
local law that is “punishable by death or a term of imprisonment exceeding one year,
regardless of the actual sentence imposed.”34 This definition requires careful review of the
law in jurisdictions where some misdemeanor offenses carry two- or three-year statutory
maximums.3> Relatedly, in at least one jurisdiction, certain classes of felonies are not
punishable by more than one year and would not meet the definition of a felony offense.3¢

4. Misdemeanor and Petty Offenses

Sentences for certain enumerated misdemeanors (e.g., careless or reckless driving,
gambling, driving without a license, disorderly conduct, prostitution, resisting arrest, and
trespassing) are counted under §4A1.2(c)(1) “only if (A) the sentence was a term of
probation of more than one year or a term of imprisonment of at least thirty days, or

30 USSG §5F1.2 (“Home detention may be imposed as a condition of probation or supervised release, but
only as a substitute for imprisonment.”); see United States v. Marks, 864 F.3d 575, 581 (7th Cir. 2017) (“This
court and most other circuits hold that sentences served in community treatment centers, halfway houses,
home detention, or other forms of probation are not imprisonment for guideline purposes.”).

31 United States v. Gordon, 346 F.3d 135, 138 (5th Cir. 2003) (per curiam) (“[T]he Guidelines define a
‘sentence of imprisonment’ as a ‘sentence of incarceration’ and distinguish between ‘imprisonment’ and
‘home detention.”” (citations omitted)).

32 See, e.g., United States v. Sullivan, 504 F.3d 969, 971-72 (9th Cir. 2007) (“[D]etention at a community
treatment center, where the defendant is not subject to the control of the Bureau of Prisons, is not
‘imprisonment...."” (quoting Reno v. Koray, 515 U.S. 50, 59 (1995))); United States v. Cintron-Fernandez,
356 F.3d 340, 347 (1st Cir. 2004) (“According to §5C1.1(d) [and] (e), home detention and community
confinement are considered as ‘Substitute Punishments’ for imprisonment, not merely different forms of
imprisonment itself.”).

33 USSG §4A1.2(c).
34 USSG §4A1.2(0).

35  See, e.g., United States v. Coleman, 635 F.3d 380, 381-82 (8th Cir. 2011) (state misdemeanor
punishable by less than two years is a qualifying felony for career offender purposes).

36 See, e.g., United States v. Simmons, 649 F.3d 237, 244-45 (4th Cir. 2011) (en banc) (prior North
Carolina felony that did not expose defendant to a term of imprisonment greater than one year was not a
qualifying felony for purposes of a sentencing enhancement under 21 U.S.C. § 851).
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(B) the prior offense was similar to an instant offense.”37 Other petty offenses (e.g., fish and
game violations, juvenile status offenses, hitchhiking, loitering, minor traffic infractions,
public intoxication, and vagrancy) are never counted under §4A1.2(c)(2).38 However,
convictions for driving while intoxicated and other similar offenses are always counted.3?

5. Timing and Status Concerns

Whether a prior conviction is scored for the criminal history computation under
§4A1.1 depends on several factors—when the prior conviction occurred, the date of
imposition of the sentence, the length of the prior sentence, and any sentence imposed
upon revocation of the prior sentence—and on whether the prior conviction was for an
offense committed before the age of 18.40 Likewise, the status of the defendant at the time
of the instant federal offense matters and may result in criminal history points.

a. 15-year time period for prior sentences greater than 13 months

Three criminal history points are assigned for each adult sentence of imprisonment
exceeding one year and one month that was imposed within 15 years of the defendant’s
commencement of the instant offense or that resulted in incarceration of the defendant
during any part of that 15-year period.*! Section 4A1.2(k)(2)(A) may affect the time period
under which sentences are counted as provided in §4A1.2(e), requiring the scoring of
remote-in-time convictions where a defendant was on parole or supervised release and
was revoked and incarcerated during the 15-year period immediately preceding the instant
offense.#2 The court will count a conviction of a defendant whose parole is revoked during

37 USSG §4A1.2(c)(1); see, e.g., United States v. Hawley, 919 F.3d 252, 256 (4th Cir. 2019) (affirming
imposition of criminal history point for 30-day imprisonment for an uncounseled misdemeanor offense).

38 USSG §4A1.2(c)(2).
39 USSG §4A1.2, comment. (n.5).
40 USSG §4A1.2(d), (e).

41 USSG §§4A1.1(a), 4A1.2(e)(1); see also United States v. Hinojosa, 67 F.4th 334, 345 (6th Cir. 2023)
(whether a prior conviction resulted in the defendant’s incarceration within 15 years of the instant offense
depends on §4A1.2(e)’s standard rather than state law).

42 USSG §4A1.2(k)(2)(A); see, e.g., United States v. Allen, 809 F.3d 1049, 1049-50 (8th Cir. 2016)
(revocation of supervised release); United States v. Semsak, 336 F.3d 1123, 1127-28 (9th Cir. 2003)
(revocation of parole). But see United States v. Lee, 974 F.3d 670, 677-80 (6th Cir. 2020) (vacating an upward
variance as substantively unreasonable where the sentence imposed was almost double the guideline range
calculated under §4A1.2(k) for a prior revocation of probation for offenses that “bore no meaningful
relationship to the instant offense” and where there was “nothing else uniquely troublesome about
[defendant’s] criminal history that demonstrated a need for deterrence beyond that already captured in his
guideline range”).
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the operative time period, even if the defendant is incarcerated for a new offense at the
time of revocation.#3 A defendant who has escaped is deemed incarcerated.*4

b. Ten-year time period for sentences less than 13 months

For prior sentences of less than 13 months’ imprisonment, there is a ten-year time
limitation, which runs from the date the prior sentence was imposed, not from when the
sentence was served.4> Likewise, in the case of a revocation of supervision, the time limit
runs from the original imposition date, not the revocation date, unless the length of the
original sentence plus the revocation sentence exceeds 13 months.#6

C. Status of defendant at time of federal offense

Two criminal history points are added under §4A1.1(d) if the instant offense was
committed while the defendant was under a criminal justice sentence.#” A “criminal justice
sentence” includes probation, parole, supervised release, imprisonment, work release, or
escape status “having a custodial or supervisory component, although active supervision is
not required.”48 Among other things, this provision covers virtually all forms of suspended

43 Semsak, 336 F.3d at 1128.

44 USSG §4A1.2, comment. (n.2) (“To qualify as a sentence of imprisonment, the defendant must have
actually served a period of imprisonment on such sentences (or, if the defendant escaped, would have served
time.)”).

45 USSG §4A1.2(e)(2).

46 USSG §4A1.2(k)(1), (e)(2); see also United States v. Rengifo, 832 F.3d 220, 222-24 (3d Cir. 2016)
(original sentence of “time served to 12 months,” of which the defendant served 71 days before parole, plus
294 days served after revocations sufficient to trigger 15-year time limit); United States v. Arviso-Mata,

442 F.3d 382,385 n.11 (5th Cir. 2006) (error to assign criminal history points to sentence of less than 13
months outside of the 10-year time period because sentence was “imposed” when defendant found guilty and
sentence of probation was pronounced, not when probation was later revoked).

47 USSG §4A1.1(d). In 2023, the Commission published an amendment that limits the application of status
points to defendants who have seven or more criminal history points; defendants with six or fewer criminal
history points will no longer receive “status points.” The amendment also reduces from two points to one
point the “status points” assessed to offenders for whom the revised provision applies. See Amendment 8 of
the amendments submitted by the Commission to Congress on April 27, 2023, 88 FR 28254 (May 3, 2023).
The amendment will go into effect on November 1, 2023, absent congressional action to the contrary.

48 USSG §4A1.1, comment. (n.4). In addition, the criminal justice sentence must be “a sentence countable
under §4A1.2.” Id.; see also United States v. Madrid-Becerra, 14 F.4th 1096, 1100 (9th Cir. 2021) (“[D]espite
the lack of active supervision, ‘deportation does not terminate supervised release. ... [or] probation.””
(quoting United States v. Ramirez-Sanchez, 338 F.3d 977, 981 (9th Cir. 2003))), cert. denied 143 S. Ct. 391
(2022).
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sentences.*? However, a fine-only sentence is not a criminal justice sentence.50 A sentence
of probation that otherwise would have expired but for an outstanding revocation warrant
is a criminal justice sentence if that sentence is otherwise countable.>! Some courts have
applied this provision even if the state did not use due diligence to execute the warrant.52
Under §4A1.2(n), a defendant who fails to report for service of a sentence of imprisonment
shall be treated as having escaped and therefore is under a criminal justice sentence for the
purposes of §4A1.1(d).>3

d. Offenses committed prior to age 18

For an offense committed by the defendant before age 18 that resulted in an adult
prison sentence exceeding 13 months within the prior 15-year period, three criminal
history points are added under §4A1.2(d)(1).>* For an offense committed before age 18
that resulted in a juvenile or adult sentence of confinement of at least 60 days, two points
are added under §4A1.2(d)(2)(A) if the defendant was released from that confinement
within five years of the instant offense.55 Otherwise, one point is added for an offense
committed before age 18 that resulted in a juvenile or adult sentence imposed within five
years of the instant offense.>¢

49 See, e.g., United States v. DeJournett, 817 F.3d 479, 482-84 (6th Cir. 2016) (a 180-day conditionally
suspended jail term requiring the defendant to “obey [the] laws for 2 years” was “the functional equivalent of
probation” and, thus, a criminal justice sentence); United States v. Perales, 487 F.3d 588, 589 (8th Cir. 2007)
(per curiam) (deferred entry of judgment with requirement to complete certain conditions); see also United
States v. Brown, 909 F.3d 698, 700-01 (4th Cir. 2018) (suspended sentence in Virginia that is predicated on
“good behavior” qualifies as criminal justice sentence under §4A1.1(d)). But see United States v. Caldwell,
585 F.3d 1347, 1354-55 (10th Cir. 2009) (defendant was not under a “criminal justice sentence” where, at
time of the offense, defendant was on probation for driving while a habitual offender but had not yet served
any portion of a 30-day jail sentence).

50 USSG §4A1.1, comment. (n.4); see, e.g., United States v. Spikes, 543 F.3d 1021, 1024 (8th Cir. 2008) (“[A]
fine alone is not a ‘criminal justice sentence.’”).

51 USSG §4A1.2(m).

52 See, e.g., United States v. McCowan, 469 F.3d 386, 392-93 (5th Cir. 2006) (guidelines do not require a
court to consider the diligence of state authorities in executing a warrant); United States v. Davis, 313 F.3d
1300, 1306 (11th Cir. 2002) (per curiam) (irrelevant whether a warrant is invalid because of a lack of
diligence by state authorities to execute it).

53 USSG §§4A1.2(n); 4A1.1(d); see also United States v. Aska, 314 F.3d 75, 77-79 (2d Cir. 2002) (itis
permissible double counting under §4A1.2(n) to increase criminal history points when the offense of
conviction is failure to surrender to serve a previously imposed sentence); United States v. Fisher, 137 F.3d
1158, 1167 (9th Cir. 1998) (criminal history score properly increased under §4A1.1(d) where state had an
outstanding bench warrant for defendant who failed to report for sentence on a prior conviction).

54 USSG §4A1.2(d)(1); United States v Conca, 635 F.3d 55, 65-66 (2d Cir. 2011) (affirming three criminal
history points for an offense committed by defendant before age 18).

55 USSG §4A1.2(d)(2)(A); USSG §4A1.2, comment. (n.7).
56 USSG §4A1.2(d)(2)(B).
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Because states treat juvenile convictions in different ways, it is the conduct involved
and not the terminology that is important.57 A sentence of commitment to the custody of
the state’s juvenile authority constitutes a sentence within the meaning of §4A1.2(d)(2).>8
The juvenile’s age at the time of a revocation resulting in confinement, rather than at the
time of the offense, controls.5? Juvenile detention that did not result from an adjudication of
guilt does not count.6?

6. Military, Foreign, and Tribal Court Sentences

Military sentences resulting from a general or special court-martial are counted in
computing criminal history under §4A1.2(g).%1 However, sentences imposed as a result of a
summary court-martial or Article 15 proceeding do not count.®2 Foreign sentences and
tribal court sentences do not count but may be considered under §4A1.3 (Departures Based
on Inadequacy of Criminal History Category (Policy Statement)).63

7. Sentences on Appeal and Diversionary Dispositions

Prior sentences under appeal are counted for criminal history purposes under
§4A1.2(1).* Where the execution of a prior sentence has been stayed pending appeal,
subsections (a) through (e) of §4A1.1 apply in computing criminal history.65

Diversions from the judicial system where no actual finding of guilt is made are not
counted.®® However, where diversion from the judicial system comes about after a finding

57 See United States v. Stewart, 643 F.3d 259, 263 (8th Cir. 2011).
58 See, e.g., Howard v. United States, 743 F.3d 459, 466 (6th Cir. 2014); Stewart, 643 F.3d at 263-64.
59 See United States v. Female Juvenile, 103 F.3d 14, 17 (5th Cir. 1996).

60 See United States v. Ramirez, 347 F.3d 792, 799 (9th Cir. 2003) (determination by the Youth Offender
Parole Board for temporary detention was not an adjudication of guilt; government failed to show detention
resulted from a finding of guilt.).

61 USSG §4A1.2(g).
62 Id,

63 USSG §4A1.2(h), (i); see also USSG §4A1.3, comment. (n.2(C)) (listing factors, in addition to standard
factors set forth in §4A1.3(a), to be considered in determining whether, or to what extent, upward departure
based on tribal court conviction(s) may be warranted); United States v. Brown, 992 F.3d 665, 672 (8th Cir.
2021) (affirming upward departure based on defendant’s underrepresented criminal history for multiple
tribal convictions).

64 USSG §4A1.2(1).
6 Id,
66 USSG §4A1.2(f).
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of guilt has been made, or a plea of nolo contendere has been entered, the diversionary
disposition should be counted as a 1-point sentence under §4A1.1(c).%7

I11. CHAPTER FOUR: CAREER OFFENDERS AND CRIMINAL LIVELIHOOD

Part B of Chapter Four provides instruction on how to calculate enhanced criminal
history scores and offense levels for certain repeat offenders, such as career offenders,
armed career criminals, and repeat and dangerous sex offenders against minors.%8

A. CAREER OFFENDER (§4B1.1)

1. General Application

Section 4B1.1 (Career Offender) provides significantly enhanced offense levels and a
higher criminal history category for career offenders. A defendant is a “career offender” if
(1) he or she was at least 18 years old at the time of the instant offense, (2) the offense of
conviction is a felony that is either a “crime of violence” or a “controlled substance
offense,”%? and (3) the defendant has “at least two prior felony convictions of either a crime

67 Id.; see also United States v. Miller, 992 F.3d 322, 325-26 (4th Cir. 2021) (affirming addition of one
criminal history point under §4A1.1(c) for a prior North Carolina conviction resolved through a prayer for
judgment continued (a “PJC disposition”), a type of deferred disposition under which the court renders an
adjudication of guilt but an entry of final judgment is not required); United States v. Baptiste, 876 F.3d 1057,
1062 (11th Cir. 2017) (finding, pursuant to §4A1.2(f), that Florida marijuana charge warranted one criminal
history point because defendant had either pled guilty or nolo contendere to the charge despite receiving
diversionary sentence).

68 In 2023, the Commission promulgated an amendment that creates a new Chapter Four guideline at
§4C1.1 (Adjustment for Certain Zero-Point Offenders), which provides a decrease of two levels from the
offense level determined under Chapters Two and Three for defendants who did not receive any criminal
history points under Chapter Four, Part A and whose instant offense did not involve specified aggravating
factors. See Amendment 8 of the amendments submitted by the Commission to Congress on April 27, 2023,
88 FR 28254 (May 3, 2023). The amendment will go into effect on November 1, 2023, absent congressional
action to the contrary.

The amendment also revised the Commentary to §5C1.1 (Imposition of a Term of Imprisonment) to
provide that if the defendant received an adjustment under the new §4C1.1 and the defendant’s applicable
guideline range is in Zone A or B of the Sentencing Table, a sentence other than imprisonment is generally
appropriate. The newly added commentary also provides that a departure, including a departure to a
sentence other imprisonment, may be appropriate if the defendant received an adjustment under the new
§4C1.1 and the “applicable guideline range overstates the gravity of the offense because the offense of
conviction is not a crime of violence or an otherwise serious offense.” Id.

69 See USSG §4B1.2(a), (b) (defining “crime of violence” and “controlled substance offense”); see also infra
Sections I11.A.2, I11.A.3.
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of violence or a controlled substance offense.””0 A “prior felony conviction” is a “prior adult
federal or state conviction for an offense punishable by death or imprisonment for a term
exceeding one year, regardless of whether such offense is specifically designated as a felony
and regardless of the actual sentence imposed.””1

a. Offense level and criminal history category

The guideline offense level for career offenders is determined based on the
statutory maximum for the offense of conviction.’2 Likewise, §4B1.1 establishes that a
career offender’s criminal history category is automatically VI in every case, regardless of
what the criminal history was calculated to be under Chapter Four, Part A.73

b. Career offender guideline and 18 U.S.C. §§ 924(c), 929(a)

The interplay between the career offender enhancement at §4B1.1 and convictions
under 18 U.S.C. §§ 924(c) and 929(a)—offenses involving the use of firearms during an
underlying crime of violence or controlled substance offense—warrants careful
consideration.”4 If the defendant is only convicted of one of the firearms offenses, the
guideline range is calculated under §4B1.1(c)(3) and will be 360 months to life, although
the reduction for acceptance of responsibility under §3E1.1 is still available and can reduce
the range by two or three levels.”>

If there are multiple counts of conviction where at least one count is for an offense
other than one of the firearms offenses at section 924(c) or 929(a), the applicable guideline

70 USSG §4B1.1(a); see also USSG §4B1.2, comment. (n.1) (conviction under 18 U.S.C. § 924(c) for using,
carrying, or possessing firearm during violent felony or drug trafficking offense may qualify as predicate
offense for career offender purposes).

71 USSG §4B1.2, comment. (n.1); United States v. Carter, 961 F.3d 953,957 n.1 (7th Cir. 2020) (state
“aggravated misdemeanors” punishable by up to two years in prison can qualify as predicates under §4B1.2);
United States v. Coleman, 635 F.3d 380, 381-82 (8th Cir. 2011) (“prior felony conviction” for a crime of
violence under the career offender guidelines differs from the definition of “violent felony” in the Armed
Career Criminal Act and includes state misdemeanor convictions with punishments exceeding one year);
United States v. Almenas, 553 F.3d 27, 31-32 (1st Cir. 2009) (state misdemeanor offense punishable by two
and a half years is a prior felony conviction under §4B1.2).

72 USSG §4B1.1(b) (instructing that the offense level from the “the table in this subsection” provides the
offense level unless the “offense level otherwise applicable” is higher).

73 d

74 See USSG §4B1.1(c); USSG §4B1.1, comment. (n.3); see also United States v. Diaz, 639 F.3d 616, 619-20
(3d Cir. 2011) (interdependence of career offender enhancements and convictions under § 924(c) requires
close examination).

75 USSG §4B1.1(c)(1), (c)(3).
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range is calculated at §4B1.1(c)(2).7¢ The range will be the greater of (A) the mandatory
minimum consecutive sentence required by 18 U.S.C. §§ 924(c) or 929(a) plus the guideline
range for the underlying offense, and (B) the guideline range derived from the career
offender table for section 924(c) or section 929(a) offenders at §4B1.1(c)(3).77 The
sentence then is apportioned among the counts to meet any mandatory minimum
requirements.’8

An upward departure may be warranted if the defendant is convicted of an offense
under section 924(c) or 929(a) but is not a career offender.’® The court also can depart
upward in the rare case in which the defendant’s guideline range is lower than if he had not
sustained a section 924(c) conviction.80

C. Acceptance of responsibility
A defendant who qualifies as a career offender may receive a reduction for
acceptance of responsibility pursuant to §3E1.1 (Acceptance of Responsibility).81 However,
§1B1.1 provides that other Chapter Three adjustments, whether upward or downward, do
not apply.82
d. Predicate convictions

I Adult convictions required

Unlike other criminal history provisions, the Commentary to §4B1.2 provides that
only adult