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LETTER FROM THE COMMISSION

This volume contains discussion materials that are being distributed by the Commission to
encourage public analysis and comment on the development of sentencing standards for
organizations convicted of federal crimes. In addition to inviting analysis of the discussion
materials, as well as the subjects. and issues outlined in the statement attached to this letter,
the Commission “encourages interested persons to comment on any other matter relating to
organizational sanctions.

The Commission’s consideration of sentencing guidelines and policy statements for
organizations is at an early stage. The Commission has not discussed in detail or agreed upon
any particular approach, including those suggested by some of the accompanying materials. The
Commission believes that these materials will provide a vehicle for stimulating the broadest
possible range of public input.

The Commission plans to hold public hearings on organizational sanctions in New York
City on October 11, 1988, and in Los Angeles on November 15, 1988. We encourage interested
persons both to provide written comments in advance of the hearings and to participate in the
hearings. ‘

From its inception, the Commission’s work has benefitted greatly from extensive public
comment. We appreciate those past contributions and look forward to a continuation of that
tradition as the Commission moves ahead with its deliberations on the important subject of
organizational sanctions.

William W. Wilkins, Jr.
Chairman .



General Statement of Subjecfs and Issues for Public Comment Regarding Organizational
Sanctions. ’ . » ‘

The Commission invites public comment on all subjects and issues raised in the context of -
organizational sanctions, or presented by the discussion materials in this volume. -Although -
some of the following materials embody particular approaches, the Commission has not approved

or adopted those approaches and is publishing the materials as a vehicle for public comment. -

The Commission encourages the broadest range of public comment on the subjects and issues
involved, including comments suggesting additional or alternative approaches that the
Commission should consider. For example, the discussion draft in Part I proposes an approach
to organizational sentencing- that focuses on the losses caused by offenses as opposed to -
alternative measures such as the gain derived by the offender. The Commission has not
adopted a loss-based approach, and encourages public comment on the ‘appropriate uses of gain
in establishing sentencing standards for organizations, including:  (a) comments suggesting
alternative approaches that would use gain (i) as the primary or exclusive basis for penalties,
(i) as a proxy for losses where losses are difficult to measure, (iii) as the preferred measure
where loss is less than gain, (iv) for certain classes of offenses, or (v) for some other
purposes; and" (b) under all of the ‘suggested alternatives, comments specifying or discussing the
formulation of rules for measuring gain in the circumstances where the use of gain is
suggested. In addition, the Commission specifically invites public comment on the following
subjects and issues: : :

1. The discussion draft in Part I is in the form of a separate chapter governing the
sentencing( of organizations. The Commission invites comment on whether a different format
would be appropriate, such as the inclusion of guidelines for organizations within- one or more
portions of the existing guidelines. " - ‘ R

2. The discussion draft in Part I excludes coverage of antitrust offenses by organizations,
for which guideline fines are established by §2R1.1 of the existing guidelines. The Commission
invites comment on: (a) whether the existing guideline for antitrust offenses by organizations
should be integrated into the proposed new Chapter 8; and (b) if so, whether ‘substantive
changes to the existing antitrust gnideline would be desirable. ' ‘ : .

-3. The discussion draft in- Part I uses a combination of detailed guidelines and more
general policy statements. The Commission invites commeént on- whether particular provisions
should be dealt with by guidelines or policy statements and on whether the entire subject of
sentencing organizations should be covered by policy statements rather than guidelines. B

4. The discussion draft in Part I includes detailed and sometimes ‘highly technical
commentary addressing considerations . underlying -the formulation -of particular -‘rulés for’
measuring loss. The Commission invites comment on whether this type of approach to
commentary is preferable to more general commentary. : ‘

5. The discussion draft in Part I provides for a determination of an offense multiple
based on the difficulty of detecting and prosecuting the offense, under a proposed guidéline
structure that: ~ (a) specifies predetermined adjustment amounts for characteristics materially
increasing or decreasing the detectability of the offense, acceptance of responsibility, and’
voluntary reporting of the offense; and (b) considers only criminal penalties in determining the
guideline offense - multiple, leaving' the coordination of collateral civil penalties to policy
statements.  The Commission invites comment on this proposed structure and suggested
alternatives, and specifically: (a) whether a structure involving a “multiple" should be used at
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all, and if so, what - factors should be taken into consideration in setting the multiple; (b) if a

multlp]e is used whether the court should have more latitude than. proposed by the draft in

determining eithér or both of the size of the adjustment and the absolute level of the multiple;
(¢) if a multiple is used, whether the guidelines should specify a "total’ multiple that could be
more directly related to the probability of detection and conviction, with collateral civil
penalties subtracted within the guideline structure for determining the offense multiple; and (d)

~if a multiple is used, whether civil penalties - should ‘be drsregarded in determmmg the crrmmal

penalties.

6. The Commrssron invites comment on the general issues of whether and how ‘to

coordinate (a) cnmmal and . civil sanctions, and (b) individual and organizational sanctions.

With respect to, the coordlnatlon of .individual and organizational - sanctions,. the Commiission
specifically mvxtes .comment on Wwhether - guidelines  should “provide differing- ‘coordination rules

for distinct categorles -of orgamzatronal offenders, such as pubhcly-held versus closely-held

corporatlons

7. The dlscussron draft in Part I empha51zes the apphcatlon of’ sanctlons to- busmess ﬁrms "'

; operated for profit, The Commission invites comment on: (a) whether the standards contained

in the draft also are appropriate for _sentencing -organizations that . are not operated for profit; -

~ (b) the terms or substance of. any differing. sentencing standards ‘or modifications that would

" be appropriate for organizations that are not -operated. for profit; and ' (c). whether further R

dlStlDC[lOl’lS in sentencing standards should be made among types of organizations.

8. The discussion- draft in Part I emphasrzes monetary sanctlons as: the primary form of
sentence for orgznizations, but also proposes the imposition of orgamzatlonal probation (i) to
enforce monetary sanctions, and (ii) to supplement ‘monetary sanctions in limited - circumstances.
The draft proposal on orgamzat10nal probation in Part II suggests a different approach.  The
- Commission invites comment on: ° (a) the merits of these or. other approaches; and (b) the
general subject. of the use of probation in sentencing’ orgamzatlons particularly with respect to
(i) the types. of orgamzatronal offenses and offenders: that should be .subject to probation, (ii)
the types of . , probation condltlons ‘that should be used, and (111) the purposes for which
* probaticn should be used : : ; :

-9 The discussion draft in Part I uses minimum loss amounts. greater than' $500 for the
tollowmg types of . offenses: government fraud offenses involving product substitution or

affecting a contract “award; environmental offenses; and food, drug, and agricultural offenses: *

In those . mstances the minimum losses are based upon either the levels of loss observed or the
fines 1mposed under _past sentencmg practice during the 1984-1987 period. . For other offenses,
" the minimum loss amount is set at $500 for ‘administrative convenience. The Commission invites
. comment on: ,(a) to what extent, if any, minimum loss amounts should be mcorporated and’ (b)
what bases and methods should be used to set.the minimum loss amounts. : :

_ 10. The dlscussmn draft in Part I provrdes for base offense multlples“ of. 20 and 25
depending upon the type of offense and whether identifiable private victims were affected by
the offense, and permits possible multiples ranging from 1.0 to 3.5, depending upon applicable
adjustments, w1th1n the guideline structure. These multiples appear iconsistent with estimates of
the average ratio .of total monetary sanctions to loss as revealed in data available to the
Commission regardmg past sentencing practice during’ the 1984-1987 period. The Commission

invites . comment on: (a). whether miultiple levels 'should be based on past sentencing practice;’

and (b) if not, ‘what ana]yncal or statistical methods should be used to establish the multrple
‘levels. , , ~
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11.  The Commission. invites comment on the general issue whether organizational
sanction levels should be based on past sentencing practice.

12.  The Commission contemplates that the sentencing guidelines for organizations, like
those for individuals, will be refined over time on the basis of further research and experience.
The Commission invites comment on how the process of refinement should be structured.

Written comments would be most helpful if received by October 1, 1988. Please send comments
to:

U.S. Sentencing Commission
1331 Pennsylvania Avenue, N.W.
Suite 1400 '
Washington, D.C. 20004

Attention: Organizational Sanctions Comment

For further information contact Paul K. Martin, Communications Director for the Commission,
at (202) 662-8800.
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CHAPTER EIGHT - SENTENCING OF ORGAN IZATIONS |

PART A - GENERAL PRINCIPLES
1. THE BASIC APPROACH TO SENTENCING ORGANIZATIONS

In genera], the Comprehenslve Crime Control Act of 1984 sets the same broad objectives
for _sentencing _organizations _as_for _sentencing . individuals. _ However, there are differences
between individuals and orgamzatrons—-m terms of available ‘sentencing optlons the standards
of criminal liability, and the importance of collateral remedies outside the criminal justice
system--that call for a distinct approach to sentencing organizations.

‘ First, organizations can not be imprisoned. Sentencing standards for organizations must
be structured around the five available sentencing options for organizations: three types
of monetary sanctions--restitution, fines, and forfeitures; and two types of non- monetary
sanctions--notice to victims and probation. With few exceptions, dorgamzatlonal defendants in
the federal courts are business corporations, “which are motivated primarily by monetary profit
and loss.  Monetary sanctions have the most direct impact on a business firm’s fundamental
~interest. Even where non-monetary sanctions are imposed, their ultimate impact will be largely
monetary in any event, because financial results are the measure of a business organization’s
value and effectiveness.

Second, organizations can act only through agents. Under federal law, organizations
generally are held to a strict standard of vicarious criminal liability for offenses ‘committed by
their agents.  Therefore, principles for organizational sentencing should provide an appropriate
incentive for the organization to control its agents. At the same time, the individual agent
remains criminally responsible for his or her own offense. Most federal prosecutions of
organizations involve individual co-defendants who are agents and, in ~many cases, owners Of
the organizational offender. ~ Consequently, sentencing principles for . organizations should
encourage effective coordination between organizational and individual sentencing,.

Th1rd for many “if not most offenses commltted by orgamzatxons, crumnal prosecutron is
only one aspect of federal law enforcement Generally, criminal offenses committed by
organizations also are subject to pumtlve and compensatory remedies through administrative or
civil enforcement proceedings ‘brought by federal agencies, and to compensatory and punitive
damages in private litigation. These civil sanctions can complement or partially substitute for
criminal sentences. Compensatory damages, civil penalties, and civil forfeitures can substitute
for criminal restitution, fines, and forfeitures; and civil injunctions or admlmstratlve orders can
substitute for criminal probation or notice to victims. Enforcement agencies in fact . do
coordinate among the parallel enforcement systems, in order to achieve an- appropriate overall
sanction in the most effective manner. Criminal sentencing standards for organizations should
recognize and promote that goal.

_ Given the, drstmctlve features of orgamzatlonal criminal liability and the available
sanctions, the approach followed in this draft.-emphasizes - restitution, - forfeitures, . and monetary
fines as appropriate and adequate sanctions in the majority.of cases, combmed with probation
and notice to victims where necessary to achieve an adequate total sentence, and coordinated
with civil and administrative remedies. . The draft guidelines and policy statements seek to
rationalize the determination of the monetary sanctions by reference to sentencing factors
concerning the loss caused by the offense, the detectability of the offense, and the
enforcement costs incurred in the investigation, prosecution, and punishment of the offender.
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By basing the punishment on a combination of loss and enforc¢ement considerations, this
approach seeks to provide orgamzatlons with measured incentives for assuring ‘their compliance
with federal law, in a manner that is both proportionate to the harmful potential of offenses
and conducive to the objective of crime control.

2. PRINCIPLES FOR DETERMINING AN ORGANIZATION’S SENTENCE

The draft sentencing guidelines and policy statements embody three basic principles: (a) a
total ‘monetary sanction is determined by multiplying the loss caused by the offense times a
"multiple” representing the difficulty of detectmg and punishing  the offender, and adding
enforcement - costs; (b) non-monetary sanctions “are added as necessary: - to remforce the
. monetary s sanctions; and (c) criminal and civil sanctions are coordmated

[

a. Monetagy Sanctions

The draft sentencing guldelmes and ‘policy statements for orgamzatlons rely primarily on -

the monetary sanctions for both the compensatory purpose of restitution to victims and " the

punitive purposes of deterrence, just punishment, and crime control. The total monetary :

sanction--for both compensatory and punitive purposes—-is determined from three major factors
based on the orgamzatlons offense conduct: * (1) the "offense loss," based on the total harm
(and I'lSk of harm in some mstances) caused by the offense; -multiplied by (2) the "offense
multiple," based on the” difficulty of detecting and punishing the offender; ‘plus (3) enforcement
costs, The resulting “total monetary sanctnon“ is then distributed among the sentencing options
of restltutlon forfeitures, and fines.

(1) Offense Loss :

The offense loss" includes both the losses to 1mmed1ate victims and the more general
‘societal ‘losses from’ 0rgan1zat10nal offenses, translated ‘to the monetary terms necessary to
compute .a ‘monetary sanction. For most orgamzatlonal offenses, the major part of the
translatlon is d1rect because the offenses primarily cause economic or. monetary losses

The focus on "offense loss," rather than some other measure such as offenders gain, rests
on the rationale that organizational punishment is most - appropnately based on the losses
created by criminal conduct--to both immediate victims and socnety as .a whole--that ‘the
criminal law seeks to prevent. An offender’s gain may be a very ‘poor measure of those
harmful effects. Some offenses may produce ' a very small gain and a much larger loss, and
.nearly all offenses produce less gain than loss: Therefore, a-penalty system based primarily on
gain often will fail to provide the appropriate - incentives for compliance, partlcularly for
organizations that must expend resources to control their agents, and ultimately may produce
‘penalties that are dlsproporuonate to the harmful potential of offenses. The offense loss
measures society’s interest in controlling the ‘criminal conduct, which is prohibited not because
it might confer a gain on the offender, but rather because of its harmful effects on others. °

Similarly, the draft guldehnes reject ‘the .use of an orgamzatnons size or financial

performance as a pr1nc1pal measure of penalties. " The size of an orgamzatlon may affect the
scope’ of criminal -activity and - thereby the  amount .of offense loss, and size or financial

resources may affect an organization’s ability to pay a loss-based penalty.  However, large _

‘organizational size alone does not necessarily render an offense more harmful in terms of loss
or detectability, and is neither- prohibited nor disfavored by the law in general. As with gain,
penalties based- pnmanly on 51ze would dxstort the central focus of the cnmmal law on harmful
effects TR - e
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The offense loss guidelines provide rules for the court’s evaluation of both "base” loss in
all instances of the offense and specific characteristics that may affect loss in some cases.
These rules do not require absolute precision, and are satisfied by reasonable estimates based
on the information available to the court at the time of sentencing. Losses that actually
occurred, were intended and reasonably probable, or were imminently threatened by inchoate
offenses, are all included in the loss. determination. . . Generally, other risks of harm are
considered by the guidelines only when their expected value is significant, considering the
probabxhty of the injurious event and the magnitude of the potential harm. In addition,
minimum guideline loss amounts are set at relatrvely hrgher levels for offenses presentmg an
inherent risk of harm R - _ -

The offense loss guidelines are structured - to reﬂect the .interests protected by different
types of criminal prohibitions. o

For offenses involving deceptive or involuntary transfers of property or other economic
values, such as fraud and theft, the size of the transfer is the principal component of loss.
Specific loss characteristics distinguish cases in which the unlawful transaction is costly for
victims to replace with a legitimate transaction. ~ / .

Offenses involving governmental functions involve one or both of two different interests:
proprietary interests of the government or private beneficiaries of government programs; and
interference with governmental functions: as such.- ‘ Where only the proprietary interests are
involved, as in many.cases of program fraud, these offenses are treated much like private
property crimes. In some instances--such as procurement fraud by product substitution--both
interests ?ﬁy be- invaded by the same offense. Accordmgly, the base loss. for that offense
includes both the value of the property transfer and the cost of correcting or avoiding
disruption to government operatrons, with a.relatively higher minimum. loss. amount; and specific
provisions recognize the interests in- protecting the safety of personnel and the effectiveness of
critical national defense or: security operations. Fmally, crimes such as- regulatory reporting
offenses primarily involve the government’s mterest in carrying out the regulatory program
affected, and the loss rule is framed accordmgly

Loss guldehnes for envxronmental and food and. drug -offenses. involve - statutes designed. to
prevent harms or risks of harm to health and safety that often are diffuse and difficult to
identify to specific victims. For this .type of offense, the guidelines specify higher minimum
loss amounts designed to recognize the. risks mherent in this type of criminal conduct, and use
loss rules based on the reasonable costs of ehmmatmg the risks created by the offense plus
property or economic damage. Where the- personal, safety of identifiable victims is threatened,
there.is provision for a further increase to reﬂect the expected.loss resulting from. such risks.

(2) Offense Multiple

The second - major factor the . offense multrple " is determined by the dlfﬁculty of
detecting and . prosecuting the offense mcludmg the offenders’ conduct in concealing the
offense or impeding enforcement. The multiple is designed to insure that the total monetary
‘sanction is set at a punitive level that will serve the sentencing purposes of deterrence and
just punishment. For both purposes, offenders should not be encouraged to. gamble on the
possibility that they might escape punishment at the expense of their victims, and society at
large. Offenders should face an expected sanction that reflects the difficulty of enforcement

 The offense multiple gmdelmes specrfy drfferent base multiples for two types of offenses,
with the higher multiple provided for offenses typically creating diffuse effects that private

\
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victims are less likely to perceive and report to enforcement authorities. The base multiple is

subject to an increase or decrease for specific offense characteristics materially affecting
detectability,  and to decreases “for acceptance of responsibility or voluntary reportrng of the

" offense. ~ As with the rules for loss, these rules do not contemplate scientific precision, but

may be based on a reasonable judgment by the court of the relative dlfﬁculty of detectmg and
prosecutmg the offense, as evaluated under the gmdehne structure

(3) Enforcement Costs

The th1rd major factor in determmmg monetary sanctions is an estimate of the reasonable
expenses of investigating and prosecuting of the offense, and carrying out the monetary
sanctions. Enforcement costs represent-an additional societal loss caused by the offense, for
which the offender should be held accountable. ’ : T

- (4) The Total ‘Monétar Sanctron‘

The offense loss multiplied” by the offense multiple, plus enforcement costs, equals the
total monetary sanction for an organizational offense. That total® sanctlon is' then dlstrlbuted
among the sentencmg optrons of restltutron forfeltures and fines

First, ‘an order of restitution 'to’ victims is required -in " all ‘cases where -restitution is
feasible and does mnot duphcate an available: civil or administrative remedy providing
compensation to-victims. The prrmacy of compensation ‘to victims in “all ‘cases carries out the
statutory drrectlon that federal courts consider “the need to prov1de Testitution to any victims
of the offense" as a factor in sentencmg all federal offenders 18 U.S. C §3553(a) (7)

Second forfeitures are 'to - be rmposed as’ requ‘lred by law. Criminal ‘forfeitures ‘are
authorized by statut¢ only for a limited number of offenses, primarily offenses involving
racketeering, continuing criminal' ‘drug enterprises, sexual exploitation of ' minors, and money
laundering. Where available, forféitures can be  an -effective means of imposing monetary
sanctions. However, because forfeitures are not uniformly - available for ¢ offenses by
organizations, their application is coordinated w1thm the framework of a total monetary
sanctlon determined’ by the offense conduct factors : : o

, Third, the remainder of the “tofdl monetary sanction, after deducting victims™ compensatioxi
and criminal  forfeitures, is the mrdpomt of the guldehne fine" range Wlthm that ‘range, the
court “may select a fine based ‘on all pertinent sentencing -factors. - " The court’s -discretion - is
supplemented by policy statements regarding’ general rulés for departures, the neéd to consider
the passage of time between the crime and its -punishment, and several aspects of coordinating
the criminal fine with collateral penalties, including sanctions imposed upon the organization
through civil or administrative procedures, penalties imposed against “‘the  agents ~of the
organization who were responsible for the organization’s offense, and penalties 1mposed against
other joint offenders. The “intent of the policy statements on collateral penalties is to promote
the objective of an approprlate total penalty where multrple sanctrons for the same’ conduct are
avarlable :

b. Non-Monetary Sanctions: Notice to'.-Vic.tims ‘and Probation

For most organizational offenses, the combination of restitution, forfeitures, and  fines will
provide an adequate total sanction. However, in some cases the monetary sanctions should be
supplemented by one or both of the two "non-monetary sentencing _options avallable for
organlzatlons under federal law: (1) notice to v1ct1ms -which cdn facilitate compensatlon, and
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(2) organizational probation, which can-be used to carry out or reinforce the compensatory and
deterrent effects of other sanctions. :

In order to be used effectively, and with the minimum adverse effect on legitimate
economic activity, the non-monetary sanctions should be focused on well-defined objectives. As
a general rule, the non-monetary sanctions should be applied only in situations where the
“monetary sanctions are insufficient to achieve their intended compensatory or deterrent effects.

In the case of notice to victims, Congress has provided a narrow statutory focus. The
aiithorizing statutés” limit the sentence to "an offense involving fraud or other intentionally -
deceptive practices,” 18 U.S.C. § 3555; require that the court "consider the cost involved in
giving the notice as it relates to the loss caused by the offense," id.; limit the total cost of
notice “imposed on a defendant to $20,000, id.; and require special presentence ‘procedures, 18
US.C. § 3553(d). The Ilegislative *history - emphasizes the - compensatory purpose of notice “to
victims, stating that the sentence was not intended for such purposes as "corrective
advertising" or "to subject a defendant to public derision," S. Rep. No. 98-225, at 85. '

" Within ‘the'VStat‘lit"ory"”;coii”s"t‘raint's"' the draft guidelinés require notice to victims where the
notice appears capable of facilitating compensation to victims ‘that” have not’ ‘been identified of
compensated by other means. In essence, notice to victims augments the monetary sanction of
restltutlon ; '

The second non-monetary option of organizational probation also requires a careful
consideration of potential benefits and costs. In the organizational context, probation 1s a
more costly and intrusive alternative to monetary sanctions. As with notice to victims, the
authorizing " statutes and legxslatlve history direct organizational ‘probation toward’ limited
objectives,” primarily (1) supporting monetary sanctions, and (2) preventmg repetition of crxmmal
actmtles See generallyS Rep No 98 225 at 68 69, 95-99.

The draft guidelines unplement these considerations by focusing organizational probatlon
on three basic applications: - (1) to “enforce restitution, notice to victims, foifeitures, and
installment fines; (2) to support the deterrent effect of fines, by requiring financial supervision
of an orgamzatlon that" is “unable "to pay the full amount of an ‘appropridte fine; and’ (3) to
address situations in “which the’ orgamzatlon or its management has a history of serious crimes,
and supervision is likely to be useful in preventing future offenses, either by facilitating
detection and prosecution or through compliance measures instituted by the organization. All
three applications derive from the principle of using the non-monetary sentence of probation to
reinforce the intended. effects of the monetary sanctions. The first two applications are limited
by relatively objective factors, but the third apphcatlon is more subjective and must be
appfoached with caution. This type of "preventive" probation is reserved for offenses mvolvmg
serious social harm, relevant criminal history, and the involvement of the orgamzatlons senior
management. It should not be invoked simply because ‘an “offense is difficult for the
organization itself to detect or control. The application of such a sentence requires ‘a
determination by the court that the preventive benefits of the sentence outweigh the obvious
costs of judicial oversight of private busmess operatlons

‘¢.  Coordination of Collateral Sanctions

The third basic principle of organizational’ sentencing is that the several criminal
sanctions and civil remedies ‘typically available for the same organizational offense should be
coordinated to produce the appropriate total sanction in the most effective manner. There are
two aspects to this task: first, adjusting the organization’s sentence to reflect the punishments
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‘imposed on the individual agents responsible for the orgamzatlons offense; and second,
coordinating the orgamzatlon s cr1mmal _sentence w1th ‘the - sanctions 1mposed by parallel
_enforcement act1v1t1es L

Orgamzatlonal and md1v1dual sentencmg cannot be considered to be totally independent,

" because, organizations ' act - through individual - agents, and in -many instances are ‘controlled by
one or a few individuals. - Where organizational defendants are insubstantial "shell’ companies

used as a' vehicle .by individual offenders, punishment of the responsible individuals may be the”
only effective sanction available. On..the other. ‘hand, where the organization is substantial, an
appropriate total monetary sanction will provide. the organization with the most desnable
incentives to control its individual agents. The .draft guidelines and pohcy statements reflect
these “objectives by including managerlal behavior in the factors that may. increase or decrease
the -offense - multiple; -and- prowdmg a- pohcy statement of . considerations affectmg-. the
coordination of sentencing as between. the orgamzatlon and its agents .

The second aspect of coordmatlon--as among collateral cr1m1nal civil, and admmlstratlve
sanctions for the same conduct--is oriented toward 'the objectlves of: (1) ensuring that the
total sanction for an offense is determined by its harmful potential, and not by the mere
accumulation of parallel remedies for the same conduct; and (2) encouraging. the use of ‘the -
most effective and least costly remedies available.  Accordingly, as recommended by the
legislative history to the Comprehensive Crime Control Act, the draft includes "considerations
relevant to the coordination of criminal sanctions imposed with any civil remedies that may be
available," S. Rep. No. 98-225, at 166, as well as provisions coordinating multiple criminal
sanctions for the same offense. ‘Where compensation to victims has been provided by available -
administrative” or. civil remedies, the crlmmal sentence of restitution is unnecessary. . The total
.monetary sanction .coordinates restitution, criminal . forfeitures, and fines, so. that, for example
the. availability of - forfeitures usually will not affect ‘the total sanction, ‘but may be a more
* effective ‘means of mlposmg a portion of the sanction. In’ addxtlon ‘the draft includes ‘policy
_statements of considerations relevant to the coordination of criminal -fines ‘With' collateral civil
penalties or dlsablllthS imposed on the organizational defendant for ‘the same conduct and for
- 'sanctions imposed on jointly offending organizations or individuals. 'Organizational probation is
added to the total sentence only where other available sentences and remedies are insufficient
for compensatory or deterrent purposes, or where there appears to be good cause for either
monitoring the orgamzatlon s activities or requiring specific comphance measures.

The intended. effect of the coordmatlon prov151ons is to dlrect the overall enforcement
effort toward the most appropriate and efficient mix of sanctions. In the organizational
context, without the imprisonment option,. civil or administrative.  remedies of sufficient
magnitude can substitute for criminal sanctions, and generally are less costly ‘and difficult for_
enforcement authorities to obtam " Punitive civil penalties equivalent to' fines .are available in
. many cases; and administrative or c1v11 1njunct1ve relief: under the over51ght of a regulatory or
enforcement agency often will obwate any : 'need to consnder probatlon : '

3. THE SCOPE AND STRUCTURE OF CHAPTER EIGHT

ThlS chapter prescrlbes guldelmes govermng the sentencmg ‘of a defendant that is an,
"organization," which is defined in 18 US.C. § 18 to mean any legal person other than an
individual. The guidelines in this chapter apply to ‘all federal offenses by. organizations, except
‘for antitrust offenses, as to which the existing guideline in §2R1.1 (B1d Rigging, Price-Fixing or
Market-Allocation Agreements Among Competltors) controls over the provmons of this chapter.
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Parts B-D of this chapter are to be applied in sequence to determine an organization’s
sentence. The organizational defendant’s offense conduct is evaluated under Part B in terms of
the three factors of loss, the multiple, and enforcement costs that determine the total
monetary sanction, which is applied to the monetary sentencing options under Part C.
. Restitution is provided where feasible, and the remainder imposed in forfeitures and fines. The
court then applies the guidelines in Part D governing non-monetary sentencing options, which
depend partially on the monetary sanctions imposed and partlally on other factors, such as the
organization’s criminal history.

With certain obvious modlﬁcatlons for the organizational context--such as “the fact that
~ organizations are not subject to imprisonment or supervised release--and with due regard for
the principles of organizational sentencing stated in this Chapter, the basic principles stated in
Chapter One also are applicable to organizational sentencing, as are the provisions in Chapter
Five, Part K (Departures), Chapter Six (Sentencing Procedures and Plea Agreements), and
Chapter Seven (Violations of Probation and Supervised Release).

PART B - OFFENSE CONDUCT

Introductorv Commentarv

This Part contains guidelines for evaluating the organization’s offense conduct in terms of
three basic factors: (1) the offense loss, (2) the offense multiple, and (3)._enforcement costs.
The evaluations of those factors determine the organization’s total monetary sanction under the
rules stated~n Part C (Monetary Sanctions).

1. GENERAL RULES FOR EVALUATING OFFENSE CONDUCT

§8B1.1. 'General Anblipgtion Instructions

(a) Determine the offense loss as follows:

(1) Select the applicable guideline section in Subpart 2 (Offense Loss) under
the rules stated in subsection (a) of §1B1.2 (Applicable Guidelines). Refer
to the "organizations" column in the statutory index (Appendix A) to assist
in this determination. ' ‘

(2) Determine the offense loss under the applicable guideline section, based on
the factors stated in subsection (a) of §1B1.3 (Relevant Conduct), with the
__ following additions:

(A) subsection (a)(2) of §1B13 (Relevant Conduct) shall. be deemcd
applicable to all offenses by organizations;

(B) except as otherwise expressly provided in the applicable guideline
section, consider both losses that actually occurred and losses that
were (a) intended and probable consequences of the offense, or (b)
reasonably certain to occur, but for the fact that the offense was
not completed because of circumstances beyond the defendant’s
control; and
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(C) if there are multrple counts of conv1ctxon, consider the conduct under

all counts together
3) Estimate loss to the nearest $1,000.

" (b) Determine the’ offense multiple from Subpart 3 (Offense Multtple), based on the’
factors stated in subsection (a)(2) above.

(¢) Determine enforcement costs from Subpart 4 (Enforcement Costs), based on the
- factors stated in subsectlon @)(2) above

'(d). Refer 'to Part C (Monetary Sanctlons) to determme the monetary sanct1ons and
- "con51der whether departures are warranted :

Commentazy

Subsection (a) sets forth  the basic rules for determining the loss attributable to an
orgamzatzons offense. Subsection (a)(1) incorporates the rules stated in $1B12 (Applicable
Guidelines) for selecting loss guzdelmes Subsection (a)(2) adapts the standards of $§1BI1.3
(Relevant Conduct) to the sentencing of orgamzattons, and includes rules for handling inchoate
offenses and multiple counts of convzctton The rules stated are based on the same principles
now used in the existing guzdelmes ’ ' ' o ' R

Subsecttvon (a)(2)(A) adopts the rule that offense loss for all organizational offenses is to
be determined on the basis of "all such acts and omissions that were part of the same course
of conduct or common. scheme or plan as the oﬂénse of conviction," which is stated in
subsection (a)(2) of §1B13 (Relevant Conduct) for offenses 'that would ‘be grouped under
subsection (d) of $§3D12 (Groups ‘of Closely-Related Counts).  Like the  offenses that are
grouped under $3D1.2(d), all orgamzatlonal offenses - are evaluated on the same basis of
 aggregate loss, and ‘therefore ' it is appropriate to consider the entzre course of - conduct. See
the Background Commentary to §]BI 3 (Relevant Conduct)

Subsectton (a)(2)(B) applies 'the Conmusszons pOlle regarding’ mchoate oﬁenses and harms-

'(see Chapter Two, Part X, Subpart 1 (Conspiracies, Attempts, Solicitations) ) to organizational
offenses - generally, and thereby eliminates the necessity of separate. gutdelmes for the inchoate
offenses and references to- inchoate harms in specific offense  guidelines. ~ The -general rule is
subject to an exception where a speczf' c guzdelme expressly directs the court to consider only
actual loss. .

Subsection (a)(3)(C) applzes the count-groupmg standards of §3D] Z(d) to all orgamzatzonal
offenses. . Because all organizational offenses are evaluated in the same terms of dollar loss,
_there is no need to distinguish among types of offenses for grouping purposes, and all counts
can be aggregated for loss determination.  Although all loss therefore is aggregated, different
_guideline sections may be applied to dtﬂ'erent aspects of the loss, so long as the same element
‘ of loss is not counted twice. ;

The basic standard for. relevant conduct holds each offender responsible both for its own

“conduct and for "acts and omissions . . . aided and abetted by the defendant or for which the
" defendant would be otherwise accountable” (subsection (a)(1) of §1B1.3 (Relevant Conduct)). As
-applied .to employees- or other agents of the organization, this rule is appropriate in all
organizational cases. However, 'in some cases involving joint offenders other than employees or
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agents--such as independent organizations or individuals--the broad rule may overstate the
organization’s actual contribution to offense loss and overall role in the offense, particularly
when the organization is not the major actor in the offense. In such a situation, the court
should consider a downward adjustment of the organization’s fine based upon the amount of the
offense loss that is attributable to the other participants in the offense (see §8C5.7
(Consideration of Penalties Against Joint Offenders)).  Appropriate bases for determining the
amount of such an adjustment are supplied by analogy to: . (1) the existing guideline for
antitrust offenses, - which attributes only such loss as was caused by -each particular defendant
as-a-~means-of -accountingfor- relative--roles in ‘the -offense (see- Application Note—1 to- §2R1.1-
(Bid-Rigging, = Price-Fixing or Market-Allocation Agreements = Among Competitors));  (2) - the
permissible apportionment of loss in determining a restitution award (see $§8C2.3 (Restitution by
Joint Offenders)); or (3) the prevailing practice -in--civil - law of - apportioning . liability .among
joint tortfeasors on the basis of their relative contribution to the injury. Aside from antitrust
offenses, however, prosecutions against multiple independent offenders for organizational
offenses are relatively infrequent in the federal courts. In the ordinary case of an offense by
a single organization and its agents, such an allocation need only be considered in coordinating
the organization’s sentence with-  the penalties - imposed upon - its---agents. - (see. -$8C5.6
(Consideration of Penalties Against Organizational Agents)). :

Subsection (a)(3) states the general rule that offense losses computed under the guidelines
will be rounded to the nearest $1,000. Even when expressed to. the nearest $1,000, losses
nonetheless will be reasonable “estimates by the court, which do not require scientific precision
or -expert lestimony. -Although the guidelines for monetary sanctions of necessity  involve dollar.
amounts, it is not intended that organizational sentencing procedures be - equivalent to a civil
damages trial.  Like all other criminal sentencing factors, offense loss may be based on any
reliable information. See generally 18 U.S.C. § 3661; Fed.  R. Crim. P. 32. .Furthermore, loss
estimates necessarily will vary in precision with the circumstances of the particular case. For
example, the loss caused by a single instance of fraud against one identified victim usually can
be determined more precisely than a widespread fraud practiced over a long period of time
against many victims, some of whom may not be specifically identifiable. The convicted
defendant should not benefit from the uncertainties of estimation caused by its own oﬁ‘ense,
and reasonable estimates are a suﬁ" icient basis for guideline sentences :

Subsecnons (b) and (c) adopt the same relevant conduct factors stated in subsectzon (a)(2)
for determining the offense multiple and enforcement costs.

Subsection (d) refers to Part C (Monetary Sanctions) for determining the monetary
sanctions and considering whether: departures are warranted. — The consideration of departures
from the offense conduct guidelines should be deferred until after the guideline f' ne range has
been detemuned See Part C, Subpart’s (Departures and Ad]ustments to Fines )

2. OFFENSELOSS

§8B2.1. Private Fraud

(a) Base Loss: the difference betwecn the value paid and the value ‘received by
victims, but in no event less than $500.

(b) Specific Loss Characteristic
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(1) If expenses were incurred in making substitute transactidns, or in handling
or disposing of items delivered, increase the loss by the amount of such
. expenses. ‘ ' : '

Commentary

Guideline Coverage: "Private Fraud" includes. offenses irii)olving fraud or deceit, in. which the
victims are private parties. - ‘Government Fraud is covered by a separate guideline. Private
Fraud includes frauds against consumers, -businesses, . or. investors, fraudulent solicitation of
donative . transactions, odometer violations, -and certain oﬁenses involving ‘commercial bnbery,
kickbacks,.commercial tnfnngements, and counterfezt goods T

Statutogg Provzszons T US:C § 620(c), ,15 U S C:-§§ - 77q, 77, 78dd—1~~w78a'd 2 754(b) 1984,
1986, 1988(b), 1990; 18 U.S.C. §§- 152, 542, 545, 658, 842(j), 1001, 1004-1006, 1010-1030, v
1341-1344,. 1954, 2314;-2315; -19 ULS.C.-§-1304;-21 U.S:C. §§--331;:461; 610, 611, -676; 29 -U: SC §
186(a), 501; 30 U.S.C. § 820(h); 49 U.S.C. §§ 121, 11915; 49.U.S.C. App. § 121 .

Application Notes:

1. The base loss determination uzblllde.) an  estimate of losses io all victims of the
offense. . It is not necessary that all victims be - identified individually, but only that the' loss
be reasonably estimated. For example, in ‘a case of large-scale odometer -tampering, it may not:
be possible to identify the ultimate buyers of all vehicles. In that ‘instance, a reasonable
estimate of the average per-vehicle loss, times the estimated number of vehicles . aﬁected, is
sufficient if more detailed information is not readily available. X

2., '"Value paid" ordmanly is: the amount of cash patd or other cons:deratlon provided. by'
victims, or if the transaction was not completed, the amount intended to be provided by
victims. ~ "Value received" refers to- the worth of the products, services, or investments to the
victims ~ as actually - received, or if the transaction was ‘not completed, as intended by the
offender. The basic measure of "value received" is the amount that victims would have paid; if
the fraudulent representations had not been made. Ordinarily, that value can be determined by
reference to the market. price for the item actually received, in the absence of fraud. In many

cases, 'value received" will be zero, as in schemes where victims receive essentzally nothing. in
exchange for their money :
3. Some oﬁ'enses may involve - both - 'intermediate" victims - (such as a commercial

distributor who was sold a defective or unsuitable product) as well as, "ultimate" victims
(consumers who . purchased the product. from -that . distributor)...... In such . situations, -the  loss
generally should be determined at the level of the ultimate victim only. In that manner, the

- full loss will be considered, without double-counting the losses incurred by the intermediate and

ultimate victims, which overlap to some extent. In unusual circumstances . where: the -ultimate
victim’s loss does not reflect business interruption losses (o the intermediary, an upward
departure may be warranted on the basis of consequential loss. See Application Note 8, ‘below.

4. In the case of defrauded sellers, "value paid" is the worth (in the absence “of the
fraud) of the property sold by . victims, and the 'value - received" is. the cash or other

consideration received by victims in the fraudulent transaction. -

5. The particular type of transaction  involved should be considered in applymg the base
loss rule. For example, in a case of fraud affecting publicly-traded securities, the difference
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between value paid and value received can be determined by reference to the change in market
price attributable to . public revelation of the fraud, controlling for other factors such as
general movement in the market or independent developments affecting the particular security.
Alternatively, the base loss in a’ securities or other investment fraud case could be derived by
comparing the actual with the fraudulently misrepresented return on - investment.- Under either
alternative, the court- should select a valuation date at -a reasonable time after revelation of
the fraud that would afford victims the opportunity to mitigate their loss by either disposing of
the investment  (for defrauded buyers) or -reinvesting: {(for defrauded sellers) Changes in value
after that time.are.not fairly. attnbutable to the. fraud e e+ v ot i o

6. Subsectzon (b)(1) provtdes for increases to loss where either or both of two types -of
expenses -have been incurred: ° costs of making substitute transactions; and' costs.of handling or
disposing of items delivered.  The first type of cost occurs where, after the fraud has been
revealed, legitimate * substitute ‘transactions have been or are virtually certain to be made. The
amount of such costs would depend on the time and out-of-pocket expenses incurred by victims
in seeking out and makmg the substitute transaction, and are likely to vary with .the price and
sophistication of the particular product “or .service. involved... For__example, ..consumers typically.
will incur higher transaction costs in purchasing an automobile as opposed to-a portable radio.
In general, the more  fungible the product, the less significant the transaction - costs in
proportion to purchase price, because siibstitute transactions will be easier to make. Substitute
transaction costs do not iinclude the substitute purchase price, because  that element of loss.1is
reflected in the base loss rule. The second type of cost recognized by subsection (b)(1)
typically will be present where the fraudulent transaction involves a tangible item that must be
returned, - discarded, or otherwise dealt with by victims. For example, in a case of commercial
fraud invaiving the delivery of unsuitable goods, “the victim may incur .such - 'incidental"
expenses in-Storing the goods, shipping them back to the seller, or simply disposing of them.: - .

"7..  Where substitute. transactions are: not practical; in the sense . that a legitimate-
replacement for the fraudulent transaction cannot be. obtained, the court may wish .to consider
whether “an upwdrd departure is warranted, on the ‘basis of wictims’ lost "expectancy"-in the
transaction. - Such . situations will ‘be rare in fraud - cases:  they almost never occur in
investment or commercial transactions, and ‘usually are _presented - only in a case where a
consumer fraud involved a unique item such as a specific parcel of land or highly specialized
goods or services for which the marketplace provides no close substitute. In these instances,
there -may be a social loss of consumer welfare -that is not included in the base loss rule, and
also not captured in the specific loss. characteristic for substitute transaction .costs. - Where an
upward departure is warranted on - this basis, the: additional loss may be estimated by  the
victim’s wasted ‘transaction costs incurred .in the -original,.. fraudulent transaction, rather than .a
substitute ‘transaction.- .- However, caution .must ‘be exercised. so as+not. to. ratify -unreasonable
subjective expectations of victims. The mere absence of a substitute does not warrant - a
departure, particularly where the - fraud = objectively was obvious or immaterial in the
circumstances, as in a case involving -a wholly non-existent product, service,” or charitable
cause.  Examples of candidates for the departure would - include cases where -a .unique
opportunity. was lost - because of the passage of time, such as fraud involving vacation travel
services, where victims had could not substitute because the vacation period had - elapsed, or
fraudulent medical services that were found out too late for a legitimate cure to be applied. A
departure on this basis is not warranted when substitute transactions are feasible, in the sense
that comparable goods or services are available ..on the --market, whether - or not priced
comparably to the amount paid by victims in the. fraudulent transaction. In.all situations, the
substitute: *transaction. costs--.are the - preferred measure, Sso .as to. provide victims with
appropriate incentives to- mitigate loss -and . protect . themselves against fraud in the first’
instance. :
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8. This guideline does not include a specific loss characteristic for consequential lost
~ profits, personal injury, or property damage, . primarily’ because such losses ‘do  not . regularly
occur - in private fraud cases. Where  significant consequential loss -occurs -that was both
- objectively foreseeable by the offender and objectively unavoidable by the victim, an upward
departure..may be warranted.- - In considering such a departure, the court. should. be. sensitive to.
the danger of double-counting the losses already reflected in the "“walue ..received” component of
the base loss rule. The departure - usually will be -warranted only in . cases: . of business
interruption’ losses caused by -commercial fraud, -which should be evaluated. consistently with. the -
general commercial law standard for recognizing - consequential damages : for lost profits in

commercial transactions, i.e., "loss resulting from the general . or particular requirements and

" needs which the [offending]. seller . . .- had-reason to know and .which could not be prevented.
by. cover_.or_otherwise," U.C.C. §:2-715(2)(a). _ The term . 'cover' refers to a . substitute

“transaction. . .- Outside -of..:the. commercial context, proximate consequential .losses.. rarely, occur in-
fraud cases.. .Generally,. speaking...investments._by . definition _are_-fungible._transactions, because
their purpose -is. .to eam @ monetary return ‘at a given' level of risk.. - Therefore,- the failure to-
achieve - the-return. expected .. will .almost. .never.. .be.._ proximately ..connected with _consequential
losses. - The guideline also does not réflect. consequential  property loss - or damage, or. personal
injury or death, resulting from consumer fraud. In the. unusual cases where. such results occur,

and are proximately . caused by the fraudulent: conduct, an upward departure may be warranted, .

if in fact another loss ‘guideline is not more - appropriate.  Ordinarily, offenses involving health -
~or safety risks are covered by another loss. guideline, . such as $8B2.6 (Food, Drug.  and
Agricultural Offenses). . L e e e co o o

9.  This guideline -does not reflect another’ type -of broader economic loss that may. occur
‘in extraordinary cases of widespread or unusual frauds that “are so significant in relation- to the
' market or economic’ activity involved as to induce market participants .other than .immediate
victims to expend materially . greater resources to - protect themiselves from the type of fraud
involved:  This effect may be reflected in- a-widespread loss of confidence in..the market or.
economic activity affected, and can influence legitimate:  llers. (who .must spend more (o
convince buyers ‘that their products or services are ... jruuuu. it) as well as buyers (who must
spend . more to verify the legitimacy of the sellers with whom they deal). In the extraordinary
case presenting a significant effect of this type, an upward departure may be warranted. . -

10. . This guideline also: may be applicable to certain- commercial ~infringement offenses
(generally covered by $8B2.4 :(Theft, Commercial Infringement, Embezzlement, Receipt of Stolen
Property, ‘and - Property Destruction)), in -which buyers :actually- were deceived by..an infringing
or- counterfeit- product. .. In - some cases,-both. guidelines would apply to different _aspects. of
offense loss, .as where the legitimate supplier. of the. item in question ‘lost profits in addition to .
the losses incurred by deceived victims.. (See $8B2.4(c) and its Commentary; - Application Notes '

- Background: ~ The ‘base offense loss is determined- by the dollar value .of the fraudulent transfer,
as measured by the "out-of-pocket". loss to wictims. - This entire -transfer payment is both a.
* private and. societal -loss, because it represents the amount - of 'resources - unproductively . diverted.

over time to criminal activity and private protection against fraud. . » :

<

- The specific loss characteristic “in subsection “(b)(1) “is “intended - to reflect. the additional
loss .to the economy that may result when fraudulent transactions “interfere with' the process of
welfare-enhancing . exchange. ~ The preferred - measure of that loss is the additional transaction
costs incurred in: replacing the ' fraudulent transaction with a legitimate substitute transaction,
plus any expensesof “handling -or- -disposing -of - fraudulently delivered items. ---Where victims..can
* substitute, the fraud does not have the undesirable effect of permanently diverting transactions
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away from legitimate suppliers.  Additional transaction costs alone are sufficient, because
victims will regain any lost surplus in the marketplace.

Where substitute - transactions - are unavallable, a posstble proxy for lost surplus is the
transaction costs wasted in the fraudulent transaction, which is less preferable because it is
difficult- to. separate "wasted" costs from normal and . desirable expenditures in seeking out
legitimate transactions. ~ But in highly unusual cases of very specialized or unique goods or
services, consideration of victims’ original transaction costs may be-.an appropriate basis for
departure.  Nonetheless, unreasonable expectations . should not be recogmzed in offense loss,
bécause 'they do not represent a.true. loss’in economic welfare. =~ — 7 :

The- further characteristics of increased defenszve costs to other market participants, and
.consequential . “property.-damage; - personal -injury, or -death; .are ‘not reflected in the guideline
because they do occur with any frequency. ---While. some: ‘particularly notorious, unprecedented,
or widespread frauds may have a systemic effect on market participants, it is very rare for a
single fraud case to have an appreciable effect of this type. ~Consequential personal injury. and
property losses are excluded both because they are unusual, and- because, even where they
occur, they are unlikely to be proximately caused by the fraudulent behavior.  However, in
-some- instances of -commercial - fraud; --lost proﬁts .caused--by . business.. interruption.. may - warrant..an
upward departure . ,

The use of commerczal bribery, ktckbacks -or other conupt methods to facilitate private
fraud does not by itself require different .rules of offense loss because these methods simply
produce a sharing of gains between joint' offenders (the principal offender and the corrupt
employee). As a practical matter, corruption of the victim’s employee may facilitate larger
frauds, “but - that difference will be reflected in the guideline’s loss rules. In addition, the
presence of such factors ' is likely -to justify higher oﬁ‘ense multiple, by makmg the offense
more difficult to detect.” See Subpart 3 (Offense Multiple). ‘

§8B2.2. Government Fraud
(a) -Base Loss:

RN . (1) For product substitution offenses: (A) ‘the difference in value to the

. ' government between the product specified and the product delivered, plus
(B) the government’s costs of making substitute transactions and handling
or disposing of: the product delivered, plus (C) the government’s cost of
-rectifying - the- --actual ‘or potential disruption to government. operations
caused by the product substltutxon but in no event less than $10,000.

2 For fraud affectmg a contract award (A) the administrative cost: to’ the
government -and >other. participants of repeating or correcting - the
procurement action affected, -plus (B) the government’s increased cost to
procure the: product or service mvolved but in no event less than $5, 000

3) ’Forx’overchargmg offenses "the amount of the overcharge, but in no ‘event
less than $500.

(4) For offenses involving diversion of government program payments: . the
value “of the monetary benefits - or -burdens diverted from  intended
recipients or uses, but in no event less than $500.
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(b) Specific Departure Considerations (Poliqy VStatement)‘

(1) If a product substitution offense resulted in a foreseeable  and substantial
risk of serious damage to the national defense -orsecurity interests. of the
United States, an upward departure of up to $4,000,000 is warranted. The

~amount of such a:departure shall be determined by the magnitude of the
: _potential damage, as -discounted by probabxhty that such damage actually
would occur. See §8C5.1 (Departures in Gencral)

e ey e

2 If a product substxtutlon offense rcsultcd in a foreseeable and substantial -

‘risk of serious bodily injury or death, an upward departure is warranted.

- The ‘amount of such a departure shall be determined by the expected loss

coweiime o e—produced--by- the--riski—- See- §8C5*2~(Departures ~for- Expectcd Loss from
- ' : RlSkS of Death or Bodlly InJury) v

- Commentary

" Guideline Coverage: ' "Government. Fraud" .includes offenses mvoIvmg fraud or - deceit in
connection with govemment program or procurement activities, in which the governmental
victim is an agency of the United States Govemment, or a State or local government. . This
category includes - product substitution, overcharges; 'fast pay" .fraud, false claims, and other
. similarly deceptive practices, unlawful . diversion of govemment program ‘benefi ts or burdens, and
related offenses mvolvmg bribery or conuptlon of govemment employees.

Statutorv Provisions: 7. U.S. C $ 2024 15 U. S C. § 714m, 18 US.C. §§ 201, 203, 209, 285-29],
495, 658, 1001-1008, 1010-1014, 1016-1022, 1025-1030, 1341-1343, 2314; 2315; 20 U.S.C. § 1097(a); .
38 US.C. § 3502(b); 41 U.S.C. § 5I; 42 USC §§ 408 I307(a) 1320 1760g, 49 US.C. § 12],
1472(b); 50 U.S.C. - App. § 2073. :

Application Notes:

1 - The base loss. rules distinguish four different types of govemment frdud offenses.

"Product substitution" o)ffenses are those -involving a supplier’s provision of a product, service,
or. system that does not comply with government specifications.  "Fraud affecting a contract
award". refers to offenses involving the corruption -or subversion - of a govemment. procurement

action, or . other noncompliance with provisions régarding the government contract award

process.. . -"Overcharging- offenses" are those involving the- fraudulent inducement of payments to
. which- a supplier is not lawfully entitled, -except for antitrust :offenses, which are covered by a
separate guideline in §2R1.1 (Bid:-Rigging, Price-Fixing or Market-Allocation Agreements Among
Competitors). "Diversion: of government .program payments" refers to offenses, other than
overcharges,  involving diversion  of government program - benefits or burdens from' .intended
recipients- or uses.  Although the federal government ordinarily .is the victim. (either directly or
through an intermediate contractor), the- -guideline also- -may be applied to government  fraud
offenses _ involving' state or. local governments. Offenses . -affecting - foreign ~govemments, or
quasi-public  institutions other: than ° federally _controlled  entities acting in a- governmental
capacity, are to be evaluated under the private - fraud - guideline or the theft guideline, as
applicable. a ' o ’ . ' - R

. The. base loss rule for. product. substitution Offenses ..has -three components: (1) the
lost value to the govermment, which is. analogous to the base loss rules for the private fraud
and theft offenses; plus - (2) costs of . substitute transactions and incidental handling of the
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product delivered, which is analogous ‘to the specific offense characteristic. for private fraud;
plus (3) the cost to the government of rectifying the actual or potential disruption caused by
the product substitution. ‘Because product substitution offenses. often involve specialized
products or applications for which there is no equivalent in private markets, it is appropriate
in such cases to consider the government’s particularized needs in evaluating lost value.
However, for offenses involving commodities or services for which. there is a substantial private
market, - the difference between the government contract price for the specified product and the
private . market price for. the. substituted . product. will . be ~an . appropriate measure of this
component. The second and third components of base loss recoghize that product substitution
‘offenses often involve significant costs ‘in corécting. oF averting ~ conseqiiential  disruption  of
governmental functions, which at times may far exceed the value of the product involved. For
example, a defense contractor’s product - substitution may involve a relatively inexpensive part
of a larger weapons system. If the defective part poses a substantial risk that the weapons
system will--fail to -operate; then- the--Department of - Defense--may: -incur:-significant: expenses in
locating and . identifying potentially. defective items in ..its inventory, - removing parts already
installed, testing the suspect parts, and obtaining substitute parts (including the govemment's
administrative cost of a new procurement action). An estimate of these consequential expenses
is: included in. base offense loss, except to the extent that expenses “such ~as repair or
‘replacement in ~fact substitute: for--or- provide - a--measure- of -the- lost -value- itself. - ---Because the
affected agency does not receive the monetary criminal sanction directly, its decision to take
corrective actions should be ‘based on a neutral and reasonable balancing of costs and. benefits.
However, - where it clearly appears that the corrective measures are unjustified by the.. degree of

potential disruption created by the . product substitution, a downward departure may be
warranted. : : , '

3.  The base loss rule for fraud affecting a contract award includes two components:
(1) additional transaction ‘costs- of - repeating or correcting that -portion of the .contract award
process affected by the fraud; plus (2) the government’s- additional procurement costs for
obtaining the product or service involved.. In many cases, only the first component may. be
substantial, because the corrected procurement process may result in an equal or lower
acquisition cost.  This first. component includes additional costs to both the government and
"other participants," which refers to the competing suppliers;, who also may have wasted their
-expenses - of - preparing -and- presenting bids ~or proposals -as--a result -of -the -fraud.---The -second
component. of ~base . offense loss is most likely to be substantial where the delay occasioned by
the need to correct or ‘repeat - the procurement action has been accompanied by -a general
change in economic conditions--such as the  increase in- the price of necessary inputs--that
results in increased procurement cost- to the government. . However, any increased substitute

procurement cost should be ad]usted for quality dtj_‘ferences between the ongmally spec:ﬁed and
substitute product.

4. The base Ioss for -overcharging offenses is szmply ‘the amount of the overchazge
However, in more sophisticated instances of overcharging offenses, estimating that -amount. may
_require -examination of effects - across . multiple contracts. - For example, some overcharging
offenses may involve a shifting of costs as between two "cost plus" .contracts, -one experiencing
a concealed cost overrun and another in which costs are lower than expected -but fraudulently
overstated. In such a case, the "overcharge" would include both the -additional consideration
received on the f rst contract resulting from the fraudulent understatement of true costs, which
‘may trigger an 'incentive . payment” rewarding the apparent low-cost performance, and the
-additional consideration (if any)- received under the second contract because of the fraudulent
overstatement of costs. In each .case, the sentencing court should evaluate the ramifications of

the - offense conduct in light of the partzcular supplier’s contractual arrangements with the
government.
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5. The base loss for diversion of govemment program payments is the monetary value of
program benefits or burdens diverted by the fraud. Examples -of 'program benefits -or burdens
diverted" would include program payments fraudulently obtained by -ineligible persons, or the
difference between the legally - required and. actual wages paid- in Davis-Bacon Act violations.
The particular objectives - of = the government program affected should be considered in
evaluating ‘the loss. For example, in an offense involving a merchant’s unlawful acceptance of
food. stamps for non-approved. items, the amount of the. benefit diverted is not the full face
value of the stamps, but the .average . discount from. face value at which the stamps were
1 provided.. to program. beneficiaries. - .Similarly, in..-an -offense. .involving the unlawful diversion- of
government payments. intended for minority .firns under -a set-aside program, the loss would be
the lost profits to minority firns that were excluded, not. the full amount - of the payment
‘because the govemment m any evernt recetved the goods or services for whlch it patd .

6. ’Ihe ‘minimum loss amounts are set at htgher levels for product substitution and
contract ‘award offenses to- reflect the ‘inherent nsks of disruption to govemmental functtons'
' presented by these offenses R S v :

7 Subsectton (b) provxdes for' potential ad]ustments in cases where a product substitution
offense results in "a foreseeable -and substantial risk" of either (1) serious damage to national .
defense or security interests, or -(2) - serious bodzly injury -or death. The threshold ' requirement
of "a foreseeable and substantial : risk" contemplates objective tests of both foreseeability and
—substantiality, and 'is intended - to ‘exclude cases -of remote, speculative, or minimal risks. The
adjustments are. limited to product substitution offenses, in which they may occur with some
frequency. In the highly unusual cases where another type of offense appears to present -either
of the situations contemplated by subsection (b), a departure may be warranted. = However,
overcharging offenses by definition only. involve the govemment’s proprietary interest in
controlling monetary acquisition costs, and program payment diversions. involve only a similar
‘proprietary - interest in distributing ‘monetary benefits . and burdens, both- of -which- ordinarily
would-not tmphcate the.interests reflected in subsectzon (b) ' S

8. Subsection (b )( 1) provides a gulded basis for -an upward . departure for oﬁenses
resulting in a foreseeable and.. substantial risk of 'serious damage to the national defense or
security. - interests of the.United States," which - refers only: to situations in which the offense
posed - a direct and substantial danger that a significant aspect of national defense or - security
would be  compromised in matters . directly affecting military readiness or “security, such as key
weapons, communications, or -information systems, or national intelligence capabilities. The
- determination whether such a departure: is warranted- should be- made after . considering whether

- the'costs™ of rectification’ included in the base loss nile ‘are Sufficient to reflect transitory risks
that have been removed by the corrective measures. If the. risk is substantially eliminated by
the corrective measures, then the base loss rile is likely to reflect the expected loss caused by
the offense. - However; if rectification ‘measures ~ are” not ~feasible;" the ‘base loss ‘rule will not
reflect the risk of damage to national defense or security interests. The appropriate amount of
this ‘adjustment 'is to be “based on the magnitude and probability of the potential ‘injury. The
“maxintum recommended amount of $4 million contemplates only threatened as opposed to actual
injuries.  In cases where a product substitution offense actually resulted in tangible damage to
-national defense or secunty, a Iarger upward departurc may be warranted.

9. Subsectlon (b)(2) provzdes a guided basis for an upward departure for a product
substitutian  offense resulting in a foreseeable and substantial risk of ‘serious bodily -injury or
“death.. - Such  situations usually ' arise - in: connection with- procurement. for governmental .
operations, but also can occur .in cases involving providers of goods or services to government
programs, as where a government health program provider does not merely fail to deliver, or
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overcharge for its product, but substitutes inferior goods or services that threaten injury to
program  beneficiaries.  In either procurement or program cases, the amount of an upward
departure should be determined under the policy stated in 8C5.2 (Depanfures for Expected Loss
from Risks of Death or Bodily Injury). .

10.  "Serious bodily injury" is used in subsection (b)(2) to include either 'permanent or
life-threatening bodily injury" or ‘"serious bodily injury," as defined in Applzcatzon Notes I(h)
and 1(j) of the Commentary to §1B1.1 (Application Instructions). -

Background: The structure of tlus .guideline dtffers from .the private fraud offenses -in

recognizing - that certain  types of govemment procurement fraud offenses frequently result in
__significant additional transaction .costs. and consequential losses, because. they routinely. involve

specialized goods and non-market transactions.. In those _situations in which the govemment is

acquiring fungible commodities with no specialized governmental use, or in_ which the offense is

simply. a fraudulent overcharge, .the loss. determined. under this section will ‘be equivalent to the

loss from private fraud.  Similarly, the guideline treats the unlawful diversion of government

. program _benefits _and_ burdens in__a _manner _equivalent to. a . theft of property rights or a

fraudulent transfer.

. The guided departures spec:f ied by subsection . (b)  recognize the additional expected loss
that may be created by risks of personal m]ury or serious. damage- to national defense or
security interests.  The threshold -requirement of 'a -forseeable- and substantial risk," and: the 34
million limit for hazards to national defense or security interests, are suggested by . the
proposed Major Fraud Act of 1988, H.R. 3911, now pendmg in the Congress, which would
authorize criminal fines of up to 310 million per count for "major" procurement frauds against
the United States, defined by both ‘the dollar values .involved: ,and. the ' existence of risks of
personal injury. The $4 million loss maximum is comparable to- the $10 mtllzon fine proposed by
the Act, because loss departures are multiplied by the offense multzple, which in the case of
government procurement frauds usually. will have a base. value of 25 See- §§8B3.1 (Determining
the Offense Multiple), 8C5.1 (Departures in General). R o

Additional - characteristics of govemment fraud offenses, including bribery or corruption of
government officials, and the intent to evade or defeat. procurement or program requirements,
are considered in . determining the offense. multiple. See Subpart 3 (Offense’ Multiple). As with
the private fraud offenses, the corruption of government., employees - does not by itself require
different loss rules, because it is simply a means to the organizational offender’s objective of
defrauding the govemment. . Any benefit obtained by the organization paying the bribe or
gratuity will be . reflected . in the: base loss as determined, under - this. section, which at a
minimum would. be equal to the amount of the bribe_even - 1f no other loss were present. The
additional .interest of the govemment. in maintaining -the honqsty .and loyalty of its agents will
be vindicated by individual prosecution of the government employees who received bribes or
illegal gratuities, or otherwise participated in the fraud. - However, the use of corrupt methods
also may produce a higher monetary sanction by increasing the difficulty of detection and
thereby raising the offense multiple.

e e e T TE TR T e o ea s s Sev e gy e T

§8B23.  Tax Offenses

(a) ‘Base Loss: the tax .loss as defined in the appllcable offense guldehne in
Chapter Two, Part T; but in no event less than $500. : ‘
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Commentagg o

'Guideline _Coverage: "Tax Offenses" means offenses mvolvmg an actual or probable loss of tax

revenue to the government or fraud or false statements in connection wzth tax reportmg

Statutory Provisions: 18 U.S.C. §§ 541-545, 1001, 1027, 1341; 26 U.S.C. §§ 5762, 7201-7207.

Application Notes:

1.. The estimate of- base loss under this- gutdehne is made under the rules applzcable to
determining "tax loss" under Chapter Two, Part T (Oﬁ‘enses Involving Taxation). . Instead of

: __translatmg the tax loss._ into. offense levels_under the tax table used m Chapter Two, here the

tax Ioss is used dzrectly as-an estzmate of oﬁ‘ense loss.

2. "Tax loss, " as deﬁned in. Part T of Chapter Two, mcludes interest through the date of :

the chargmg indictment.-or- information.-" Therefore, the adjustment to- loss - reflecting - the - "time .

value" of loss, under $§8CS5.3 (Consideration of the Passage of. sze Between the Oﬂense and
‘Charging), is not applzcable to tax oﬁ'enses . , -

Backgzound:'u The gutdelme for tax oﬂ'ense loss -is based on the govemments ‘interest in

obtaining “tax revenues, which is treated much. like a pr;vate property. right.  Other _,actors

- distinguishing tax offenses are considering in determmmg the offense multiple. ~ See - Subpart 3
‘ (Oﬁense Multzple) ' , : S

§8B2:4.  Theft, -Commercial Infrmoement Embezzlement Receipt of Stolen Property. and
; ’ Propertv Destructlon , N —

LED

(a) Base ‘Loss: ‘the " value of serwces goods, and property taken destroyed or
' received by the offender but in no event less than $500

(b) Spec1ﬁc Loss Characterlstlc S

’.'(1) If ‘expenses were mcurred in recovermg, repairing, replacmg, handlmg, or
disposing: of the property mvolved increase the loss by the amount of

such expenses

v © Note_: If ‘the “offense; involved commercial infrihgement that actually deceived
buyers as to the nature or quality of the - infringing items, refer to §8B2.1
(Private Fraud) to determine the additional loss attributable to such deception. -

Commentary

Guideline Coverage: ~ This category includes property offenses not covered by the foregoing
guidelines, 'in which the principal harm is. a taking or destruction of property by non-violent
means, and . includes: larceny, embezzlement, and other forms of theft; receipt of stolen
property; and destruction of property (not involving arson or other violent means). In addition,
the guideline’ covers "commercial -infringement" offenses, such as criminal infringement of

~copyright or trademark, trafficking in counterfeit goods or services, or the unlawful importation

or other diversion of products in violation of the federal Food, Drug, and Cosmetic Act.
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Statutory Provisions: 7 US.C. § 2024; 15 US.C. § 714m 16 US.C. § 551; 17 US.C. § 506(a);
18 U.S.C. §§ 641, 661, 1361, 1703, 1707, 1852, 2312-2321, 2511; 21 U.S.C. §§ 331, 610, 675 42
U.S.C.§ 1760g; 43 U.S.C. § 1733g; 47 U.S. C.§§ 223(b)(1), 302(a).

~ Application Notes:

1. See the Commentar)_{ to §8B2.1 (Private Fraad), which is similar to this section.
. “This” ‘guideline applies to offenses where eithér ~government ~agencies or pnvate parties
are vzctzms, unless the loss guideline for government fraud ($8B2.2) is more appropriate.

3. This guideline applies to a wide variety of offenses involving the taking or destruction
. of tangible or intangible property interests, including the category of "commercial infringement”
cases, which essentzally mvolve a theft or mtsappropnatton of intellectual property or exclusive
marketing rights.

4. The base loss rule refers to the value of the property to the true owner. If the
offense mvolved damage to tangzble property, the cost of repair may be used as a proxy for
lost value, so long as the repair costs do not exceed the property’s undamaged value, and do
not double-count for the specific loss characteristic for recovery or replacement expenses.

S. The application of this guideline to commercial infringement offenses (such as
trademark or copyright infringement,  trafficking in counterfeit goods or interference with -
exclusive marketing rights) involves the evaluation of an intangible propeérty right.  The value
of such property subsists in the profits that accrue to the owner from its exclusive use of the
trademark, copyright, or other exclusive marketmg rights. Therefore, in such offenses 'the
value of . . . property taken," as used in the base loss rule, refers to the lost profits resulting
from infringement of the owner’s right to exclude others.  Ordinarily, commercial infringement
offenses are detected and prosecuted with the assistance of the legitimate suppliers, ie., the
owner. of the trademark or copyright infringed or the manufacturer of the products unlawfully
imported or diverted, who will provide estimates of their lost profits. .~ If that information is
unavailable, - the lost profits can be estimated in two components: (1 )' the lost value to the
legitimate supplier on its own sales of the item infringed; plus (2) the lost value resulting from
the offender’s sales of the infringing or counterfeit items. The first component is estimated by
(a) determining the dz_fference in the legmmate supplters selling prices as between different
fime periods or geographic regions, where one period or region is unaffected Dby the
infringement, and (b) multiplying that price difference by the legitimate supplier’s actual unit
sales in the period and region that was affected by the infringement. The second component is
estimated by (a) determining the legitimate supplier's profit margin in the period or region
unaffected by the infringement, and (b) multiplying that margin by the owner’s lost unit sales
resulting from the infringement.  Of course, this estimate would have to be adjusted to account
for other factors adversely affecting - the Iegmmate supplters price, profit margin, or unit sales,
such as changes in the supply or demand condmons in its industry, or general economic trends.
An altemative estimate of the base loss may be available where the legitimate supplier has
licensed others to use its exclusive rights. In those instances, the entire base loss can be
estimated by multiplying the offender’s unit sales times the per-unit royalty or license fee that
would have been pazd had the offender been hcensed

6. .The note in subsection (c) recogmzes that commercial infringement offenses may
create additional loss where buyers actually are deceived by the infringing item. In such cases,
that additional loss should be determined under the guideline for private fraud ($8B2.1).
However, in considering this element of loss, the court should be sensitive to the fact that
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-commercial infringement offenses sometimes do not . deceive . buyers, and th_at buyers, may

purchase mfnngmg items with full knowledge that they are not authenttc " Absent other
"indications "of actual deception, a. substantial disparity between the selling prices or Physical
characteristics of authentic and . tnfnngmg items usually Jindicates that _potential buyers of the
authentic item are not deceived. :

7. As applied to commercral mfnngement offenses, this guideline does not consider future
losses of profits. or business reputation resulting from buyers’ attribution of an mfenor quality
infringing - item to the legitimate supplier, or a decline in demand for the -authentic item
resulting ﬁ'om the presence of infringing items on the market. In wunusual cases producing a
significant effect of thls type, an upward departure may be wan'anted '

_8m The commeraal mfnngement cases covered by thlS g”’del’"e "'z’vé’ude" 'product'

dzverszon offenses sometimes prosecuted as violations . of the federal Food, Drug, and Cosmetic
Act. These cases usually do not involve inherent safety risks,” but are purely economic offenses
against U.S. suppliers’ prerogatives to sell at lower prices: (1 ) in foreign markets, and be
protected against repatnatzon of the foreign-sold -products, which usually are identical to the
. domestically distributed products, or (2) to certain- customers, and be protected against those
customers’ resale to . others. In most cases, the "diverted" products are Dphysically tdentzcal to
the - authentic item. However in cases where the diverted product has been phys:cally
adulterated or mislabeled in a - manner presennng a szgmﬁcant risk’ to cafety, the gu'delme in
§8BZ 6 (Food, Drug, and Agncultural Offenses) is more appropnate

Backgr_"ound - This guzdehne evaluates non- vzolent property crimes in a manner stmtlar to

. private frauds. ~ Commercial infringerient offenses essentially involve a theft of an tntangzble
property right, and therefore are treated like other forms of theft.

'§8B2.5. Environmental Offenses o

(a) Base Loss the reasonable ‘costs of clean up, plus the diminution in private and

pubhc property value caused by the offense ‘and not recttﬁed by the clean-up,
but in no event less than :

(1) $10,000, if the offense mvolved an mtentlonal or knowmg dlscharge into
' the ‘environment of a substantlal quantlty of hazardous or toxxc substances
© . or pesticides; or

@) - $5 000, for any other enwronmental offense

~(b) Cross-Reference

(1) If the offense involved a recordkeeping or reporting violation that neither
resulted nor was likely to result in any substantive harm to the ‘
enviroriment Or significant risk to human health or safety, refer mstead to
§8B2.7 (Regu]atory Reporting Offenses)

¢) Specific De arture Consnderatlon Pohcy Statement
‘ P P
(1) 1If. the offense resulted in a foreseeable and substantial risk of serious

bodily -injury or death, an upward departure is warranted. The amount of
such a departure shall be determmed by the expected loss produced by the
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risk. See §8C5.2 (Departures for Expected Loss from Risks of Death or
‘Bodily Injury).

Commentary

Guideline Coverage: ~ "Environmental Offenses” includes offenses involving the mishandling or
unlawful discharge, release, or emission into the environment of a hazardous or toxic substance,
pesticide, or other environmental pollutant, but does not include simple recordkeeping or
reporting offenses.-- ' o : :

Statutory _Provisions: 7. U.S.C.. §§ 136j-136L; 15.US.C. §§ 2614, 2615 18 US.C. § 100I;
33 US.C. §§ 403, 406, 407, 411, 441, 1311, 1317, 1319, 1321; 42 US.C. §§ 6928 7413, 9603; 49
U.S.C. App. § 1809(b).

Application Notes:

1 The base loss rule involves. determinations similar to those required under the
Comprehensive. Environmental Response, Compensation and Liability Act. = "Clean-up," as used in
the rule, also includes other measures required to ‘am_eliorate' ‘substantial risks of harm to the
environment or to human. health or safety, such as neutralization, containment, replacement of
water supplies, or the like. . This aspect of .the base loss includes only such costs as are
"reasonable," in the sense that ameliorative measures are cost-justified in terms of the expected
value of the .risks. . The second component of base loss usually can be estimated by changes in
market prices of real property located. in proximity to the site of the offense.  The court
should distinguish carefully between permanent property value reductions and transitory effects,
which reflect little or no true loss.

2. The altemative minimum loss amounts are based upon the inherent -risks associated
with environmental offenses.. The categories of offenses are similar to those used in Part Q of
Chapter Two. See. the Commentary to $§20Q1.2 (Mishandling of Hazardous or Toxic Substances
‘or_ Pesticides), 2Q13 (Mishandling of Other Environmental Pollutants).  "Substantial quantity,"
as  used in subsection .(a)(1), refers to an__amount of material, considering its nature, that
presents a significant hazard to the environment or to human health or safety.

3. The specific departure consideration in subsection (c) is appropriate only for cases
presenting  specifically identifiable dangers. The inherent risks created by environmental
offenses are reflected in the base loss rule. The threshold determination under subsection (c)
is govemed by the same definitions and application principles as the comparable adjustment for
government fraud. (see $§8B2.2(b)(2)) and its Commentary, Apphcanon Notes 7, 9-10), and is
evaluated after.. conszdermg the . risk-reduction . effects of the ameliorative measures mcluded in
the base loss rule. The court should not consider minimal or speculative risks.

4. The guideline does not consider residual environmental injuries or hazards, other
than hazards to human health or safety, that cannot be rectified by clean-up or a comparable
ameliorative measure and that are not reflected in lost property value. If significant effects of
that type are involved, an upward departure may be warranted. Such a case may - occur, for
example, where a continuous discharge over an extended period of time has resulted in
substantial degradation. in ..environmental quality that is not feasible to rectify. However, unless
the offense substantially injures an unowned natural environment, or has a very diffuse impact
(such as air quality degradation over a wide area), this type of effect is likely to be reflected
in the base loss component of diminished property values.
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Background:  This guldelme ‘sets relatively high minimum loss amounts designed to reﬂect the
risks inherent in different categories of environmental offenses, as alternatives to a base loss
rule that focuses on the costs of eliminating residual risks to the environment or human health
or safety through clean-up or other ameliorative measures, plus any residual property damage.
In cases where clean-up is not cost-justified, the residual harm is likely to be small. In
unusual cases where such unrectified residual harm is large, an upward depalture may be
warranted.

§8B2.6. Food,‘ Drug, and Agricultural Offenses

(a) Base Loss: (1) the- reasonable ‘costs of amehoratmgm- any--substantial risk- of
bodily injury or m]ury to pubhc health ‘or safety ‘caused by the offense; plus (2)
the net selling prlce of any contaminated or otherwise dangerous-product -that -
actually was sold; but in no event less than $2,000.

o b

(b) Cross-References

(1) If the offense involved product diversion or _mislabeling resulting in fraud
"or commiercial infringement, refer instead to §§8B2.1 (Prlvate Fraud) or
8B2.4 (Theft, Commercial Infringement, Embezzlement, Receipt of Sto.en
‘Property, and Property Destructlon), as appropriate.

(2) If “the offense mvolved a recordkeepmg or reportnig violation that neither
' resulted nor was likely to result in any substantive harm to health or
- safety, refer mstead to §8B2.7 (Regulatory Reporting Offenses).

‘(c) Speciﬁc Departure Consideration. (Policy Statement)

(1) * If the offense resulted in a foreseeable and substantial’ risk of serious

bodily injury or death, an upward departure is warranted. The amount of

" such a departure shall be determined by the expected Toss produced by the
risk. See §8C5.5 (Departures for Expected Loss from RlSkS of Death or

Bodily Injury) '

COmmeﬁiag .

Guideline Coverage:© "Food, ' Drug, ~ and Agricultural  Offenses” include - offenses  involving
" violations of statutes and regulations dealing with any food, drug, bzologzc, medical device, -

cosinetic, or agricultural product, other than simple recordkeeping " or repomng oﬂenses, or
o_ffenses essenttally involving pnvate fraud or commercial infringement.

Statutory Provisions: 7 US.C. § 608c; 18 US.C. 100; 21 US.C.-§§ 111, 120, ‘122, 331, 333,
610-611. - o T o

Application Notes:

1 Corrective measures for these oﬁenses mclude _product recaIls and plant clean-up or
modifications. '
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2. The minimum loss is set to reflect the inherent risks presented by the type of offense
‘covered by this guideline.  Offenses that do not involve a contaminated or dangerous product,
and do not otherwise present a substantial safety risk, should be treated as fraud or property
offenses.

3. The base loss rule has two components: (1) the reasonable costs of ameliorative
measures, which is determined on the same basis as "clean-up" costs for environmental offenses
*(see ApplicationNote 1 in "the Cominentary to §8B2.5 (Environmental Offenses)); and (2) the
selling price of products sold ("net" of any-salvage value; ~as; for example;” where food unfit “for
- human consumption lawfully can be used for animal feed), which measures an economic loss.
Where a product recall has occurred, both components are likely to be ‘included in the total
cost of recall,. because the seller ordinarily will --be ‘required to refund -the  purchase price, or
the difference between the full purchase price and- salvage value,--in-addition: to- -bearing- the
expenses of the recall itself. However, if the product has been used, consumed, or destroyed
by the buyer, its full selling price nonetheless is included in the base loss. If the product has
been resold by the immediate buyer, then the base loss should include the selling price to the
ultimate - buyer, - which -may be --estimated-~as the full - retail pnce where the product in’ questton
has been distributed to consumers. ; e . o

4. The specific departure consideration in subsection (c) is similar to the corresponding
provisions® for environmental offenses and govemment fraud.  See - Application Note 3 in the
~Commentary to §8B2.5 (Environmental Offenses) and Application Notes 7, 9-10 in . the
Commentary to $8B2.2 (Govemment Fraud). However, the potential risks from food and drug
‘Offenses, which usually focus on a given number of products with a known distribution pattern,
are likely to be_ far less diffuse, more limited in duration, and more specifically identifiable
than in the case of environmental offenses. Moreover, probabilities of injury usually are fairly
well known, either from the Food and Drug Administration or the oﬁ’ender 's own records.

Backgzound: This guideline follows the same basic structure as the guideline for environmental
offense loss. =~ As compared with environmental cases, food, drug, and agricultural offenses
typically have a Iess diffuse xmpact on health and safety, and the nsks are easier ‘to ehmmate
“or control. - . S P

§8B2.7.  Regulatory Reporting Offenses

(a) Base Loss: the reasonable administrative cost to the regulatory agency caused
" by the offense, but in no event less than $500

(b) Cross-Referenee

(1) If the offense causes, contributes to, or conceals a substantive offense,
refer instead to the guideline applicable to the substantive offense.

COmmen tary

Guideline Coverage:  "Regulatory Reportmg Offense" includes szmple recordkeepmg or ‘reporting
offenses  that neither result nor are likely to result in any substantive harm.  This category
also includes refusals to grant access to government inspectors when required by law. '
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 Statutory Provisions: 18 U.S.C. §§ 551 992(m), 1001; 21 USC §331 642 26 USC $ 5861(d),
29 U.S.C.-§§ 211(c), 1027; 31 USC §$ 1058, 1081 1101, 5313, 5316 5322; 49 US.C. §§ 322, 522, .
1021, 11909. , :

g Agglzcatzon Notes

.'1'.’: 'iAdmtmstratwe cost to the regulatory agency" includes, -in addition to other costs to
‘the agency caused . by the offense, the expenses of -any civil proceedmgs necessaty to secure ‘
comphance, lf not recovered in the course of such proceedmgs : S

2. The base Ioss rules limitation to asonable" admmtstratzve costs is mtended to—
--exclude costs--that--the-court finds—to—be . _excessive.. in._relation_ to. the _nature. of the -violation,
and is .similar .to the comparable Izmztatzon on- criminal enforcement costs. See the Commentary ‘
to §8B4.1 (DetenmmngEnforcement Costs) G e e e -

-3 The cross-reference contamed in subsectzon (b) makes it unnecessary .to .consider . the
substanttve aspects - of the regulatory program: when evaluating  simple. recordkeeping and
reporting  offenses, except insofar as the regulatory context assists - in . evaluatmg the eﬁ'ect of
the offense on the agency’s cost of canytng out the program objectives. :

nackgr:ound The basic interest mvaded by -eguta.ory re,,ortmg offenses is fhe govemme"f’.
interest  in  achieving the regulatory - objectives of the program affected. “Accordingly, this
guideline determines -the loss from regulatory -reporting offenses by their impact on . the costs,
in .terms of government resources expended, of achtevzng the ob]ectwe of the. regulation
wolated : : ~ : ~

} Thts sectton foIIows the Commzsszons generaI approach to régulaton offenses . (see .
Chapter 1, Part A. 4(f)), and differs. in structure from - the existing. gutdehnes pnmanly by
consolidating all reporting and recordkeepmg offenses in a smgle gutdelme _

Other charactensttcs of regulatory reporting o)ffenses, .such. as the oﬁ"enders intent -to
defeat government enforcement activities, are cons:dered in determining the offense multiple.
See Subpart 3 (Offense Multiple).

~. §8B2.8. -Other Orgahizational Ol'fenses

' I‘(a) If no spec1ﬁc loss gmdelme apphes to the orgamzatlons offensc, apply the»
most analogous loss guldelme L

(b) If no sufficiently analogous‘ guideline exists, ‘de,‘térmilr‘x‘e 4' the offense loss in
 accordance with the policy statements inPart A.2 of this Chapter. ‘ '

C_onMﬂ
Subsectton (a ) follows the approach of §2X5 1 ( Other O)ffenses )

The offense. loss guldelznes cover the basrc types of orgamzattonal oﬂ‘enses, , and therefore
should provide a sufficiently - analogous guideline in most instances.. = Where ' they ‘do not, the
‘ Courtis to apply the general prmczples of organizational sentencmg stated at the beginning of
this Chapter.
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3.  OFFENSE MULTIPLE

§8B3.1.  Determining the Offense Multiple
(a) Base Multiple:"

‘(1) For ptivate fraud offensés and property offenses’ substantlally affecting
identifiable private victims: 2.0 = . ' '

(2) . Forall other offenses: 2.5

(b) Ad]ustment for Offense Characteristics _Affecting Detectability. If the

" characteristics - identified uuder §8B32 (Offense “Characteristics Affecting
Detectability), taken together, had’ a material effect on “thé overall dlfﬁculty of
detectmg and prosecuting the offense then:

(1) i such characteristics materially increased the dxfﬁculty of detectmg and
prosecuting the offense, mcrease the multiple by 1.0; or

(2) if such characteristics materially decreased the difficulty of detectmg and
prosecutmg the offense, decrease the multrple by 5

(c) Adjustments for Acceptance of Responsibility or Voluntag{ Reporting.

(1) If the organization clearly demonstrates a receg’riitiou_ and affirmative
acceptance of respon51b111ty for the offense of conviction, decrease the
multiple by 20%, but in no event may the resultmg multiple be- less than

- 1.25; 0r

2) If the organization voluntarily reported the “instant offense conduct to’
:  org y rep C con:
»gqvernment auth()rities prior to the commencemeut of an mvestlgatlon, and

~ reasonably cooperated in subsequent phases of the mvestlgatlon, decrease
the multlple tol 0 :

SR

Commentary

Apulication Notes:

1. Subsection (a) establishes two possxble base muIt:pIes of 20 or 2.5 dependmg upon
the type of offense mvolved

2. Subsection (a)(1) establishes a base multiple of 2.0 for private - fraud offenses and
property offenses "substantially affecting identifiable private victims," which refers -to situations
where private victims are readily able to perceive that the loss was incurred.

3. For offenses ‘not  covered by subsection (a)(1), the base multiple is 2.5.  This
category would include most instances of govemment fraud and regulatory reporting offenses,
the offenses covered by §§8B25 (Environmental Offenses) and 8B2.6 (Food, Drug, and
Agricultural Offenses), and property offenses involving government property
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4. Subsection "(b) is to be applied by first determining whether one or more of the
detectability characteristics set forth in $8B3.2 are present, and then determining whether all
such factors as are present, taken together, have a material effect on the overall difficulty
detecting and prosecuting the offense. "Material effect"” means that the instant offense Iis
substantially more or less . difficult to detect and prosecute than it would have been if the
identified factors were not present. If no substantial effect is found, then no ad)ustment is to
" be made. If a material effect exists, then subsection (b) specifies the adjustment. In an
. unusual case where the detectability factors had an extreme effect in one direction or the
other, a departure may be warranted See $8CS5.4 (Departures - for. Extreme Cases of
Detectabzhty Factors). - ' ; ' '

5. Subsection (c) provides for two downward adjustments to the multiple for either
acceptance of responsibility or vquntaty reporting ~ of the offense. The applicability of
subsection (c)(1) is equivalent to. the comparable ad]ustment provxded in $§3E11 (Acceptance of
Responsibility). - The _adjustment provided by, subsection (c)(2) is applicable only where the
reporting: (1) occurred prior to the opening of a govemment investigation, -whether.or not the
organization was aware of the investigation; ‘and (2) was the official act of the organization
itself, as opposed to 'whistle-blowing" by an agent of the organization. - This .adjustment also
requires '"reasonable" cooperation. by the organization in the subsequent investigation,' which
ordinarily would include acceptance of responsibility but is not intended fto require that the
organization surrender tts constztuttonal rights, or pressure its agents to do so.

‘Backgz'ound The basic concept of the multtple is to reﬂect the chances against an offender
bemg detected and pumshed o ‘

This guideline section . structures the determination of the multiple on the basis of factors
affecting the difficulty of detecting’ and prosecutzng the oﬁense, at three levels: (1) the
general - type of offense,. which determines the .base ‘multiple; (2) specific offense charactensttcs ‘
affecting detectabllzty, and (3) ‘the orgamzattons post-offense conduct in  accepting
responsibility or voluntarily reporting the offense. = The resultmg range of posszble multiples,
dependmg upon the combination. of factors, is from 1 0to 3.5. .

The two  possible "base" nzulttple values prescnbed by subsectton (a) reﬂect the ]udgment
that general types of offenses vary in their inherent detectability, depending primarily upon the
nature of the offense’s effects on victims. The "base" multiple values distinguish private fraud,
and property offenses substantially affecting specific private victims, from relatively less
detectable offenses having more diffuse - effects on the general public, such as government fraud
_offenses and safety offenses. In offenses primarily affecting public interests, the absence of a
private victim is likely to render the offense ‘more difficult to detect, because the effects of
the o_ffense are not felt dzrectly by pnvate victims who can percetve and report the Ioss

, Subsectton (b) directs the court to the specific characteristics set fon‘h in §8B32 ‘that
may produce an. increase or decrease in.. the difficulty of detection and prosecutzon in a
particular case. The determination whether such characteristics as are .present had a material
effect. should be made by considering the dzﬂ‘erence in dectectabzlzty of the instant o_ffense
~ caused.by the presence of those characteristics. B

The' adjustments . prowded by subsection  (c) involve  two applications where the
organization’s  post-offense conduct ordinarily has a substantial effect in decreasing the
diffi culty of detectzon and prosecutzon The ad]ustment prov:ded by subsectzon (c)(]) is based -

\mdtvtduals in §3E11 (Acceptance of ResponStbthty) , 771_e_ subsectzon (c)(2) ad]ustmen_t is an
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e.xtenston of that concept as. specifically applted to organizations, which may be subject to
vicarious liability for offenses by agents that were not condoned by the policy of the

organization and were unknown to the organization’s governing body.- Organizations therefore
should be: encouraged to- report such offenses to the govemment. — When they do so, the
adjustment  decreases the multiple to a level reflecting the consideration that voluntary
reporting and - subsequent cooperation will render the  successful detection and prosecution of
the offense anear-cen‘amty c

The outer boundaries of possible multiples under this section should be adequate for the
vast majority of the organizational offenses covered by this chapter, particularly ~when
' considered in light of the collateral civil penalties available for most offenses by organizations.
However, upward or downward departures may be warranted in extreme cases. See $8CS.4
(Departures forErtreme Cases of Detectabtltty Charactenstzcs) o . . o

The lower boundary of 1 essentially is a Iogzcal ltmttatton, because a mulnple of 1 implies
a virtual certainty of detection. However, in some situations, the interest in coordinating the
monetary criminal sanction with. available civil penalties may warrant a downward depanure
that ~in “effect results. in a multiple of less than 1, and posszbly 0 in an extreme case.” See
$8C5.5: (Constderanon of Collateral Civil Penalttes) T e e

§8B3.2. Offense Characteristics Affecting Detectability
(a) Detectability Characteristics T'ending to ~Increase the Multiple:

(1) the active partlcxpatlon in. or knowmg encouragement of the offense by
the organization’s senior management

(2) the corruption, bribery, or complicity of a public. official, or an employee,
agent, or other person (including -the defendant) occupymg a position of
- trust w1th respect to principal victims of the offense; . v

-+ (3) -the -commission of- ':the woffense“n'through -anonymous" “or " disguised
~ transactions, or . false - -identification: or impersonation, or - unusually
sophisticated means; I ' '

. (4) - active efforts to conceal the nature.or subject matter of the offense or-its

consequences - from enforcement - authorities or others who might be
- expected to detect and report the offense;

(5) active efforts to impede or obstruct the administration of justice durmg
- the mvestlgatlon or prosecutron of the offense, and

©) other relevant conduct that the courtfinds to have . srgmﬁcantly reduced
: the probablhty that the offense would be detected and prosecuted.- :

b) DetectabﬂxtyCharacterlstlcs Tendmg'to Decrease the Multiple:
€)) reasonable good faith. efforts by the orgamzatxon s management to prevent
-+ an occurrence of the type of offense involved;
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N ) the commission of the offense by open and obvious conduct that was not
concealed or mlsrepresented

(3 mdesprcad or obvious effects or results that victims or others were casily
able to percexve and rcport and

(4) other relevant conduct that the court fmds to have significantly rmsed the
probability that the offense would be detected and prosecuted.

‘Comv mentary

This section provxdes speczﬁc guidance~for - “the~court’s™ determmatzon whether ~an
_adjustment for offense charactenistics aﬁ‘ectmg detectabtltty is appropnate under subsectzon (b)
of $8B3.1 (Determmmg the Oﬁense Multzple) :

Subsections (a) and (b) speaﬁ) the detectabzllty charactenstzcs that the ‘court is to
consider.  The presence of such characteristics does- not necessarily require- an. adjustment to
the multiple, but only that the court make determinations- of whether and«to - what. -extent the
factors present do affect the overall difficulty of detecting and prosecuting the offense. - . Those
characteristics should be evaluated in the context of the particular offense, including a
comparison of the considerations underlying the base multiple- for: the type of offense involved.
For example, environmental offenses and food, drug and agricultural .offenses have -a relatively
higher base multiple because of their ordinarily diffuse or imperceptible effects that are not
readily perceived by victims.  Where such an offense has obvious effects that victims were
easily able to perceive and repont, the characteristic in subsection (b )(3) may indicate a
downward adjustment. , : : :

"Senior management," as used in subsection (a)(1), refers to one or more persons. who
would satisfy the Model Penal Code’s “definition of "high managerial agent" to mean 'an officer
of a corporation or an unincorporated. partnership; or, in the cdse.of a partnership, a partner,
or any other agent havmg duties of such responsibility that this conduct may fairly be assumed
to represent the policy of the corporation or- association." . Model Penal Code §2.07(3)(c).
Except for minor- violations, strict ‘liability offenses, and omissions to perform specific “duties
imposed by law, the Model Penal Code requires that "the offense was authorized, requested,
commanded, performed, or ' recklessly tolerated by the board of. directors or by a high
managerial. agent" before a corporation may be' convicted of the offense. - Id. $§2.07(1)(c).
Federal .law- generally imposes d more. expansive staridard™ of corporate habtlzty for the acts of
any agent.  Where a federal offense in fact involves senior ' management participation, that
characteristic may affect detectabtlzty :

- Particularly - in = assessing .the " effect of the factors tending to increase the difficulty of
detectzon, the court should -bear-in mind that: setting - the multiple -involves a probabilistic
estimate. The multiple is an indicator of the offender’s prospective chances against being
detected . and punished. The fact that . the . offender ' obviously was detected and convicted, and
now is presented- for -sentencing - does not -mean -that ‘the multiple. should be low. If the
oﬁender attempted to conceal the offense; an increase in the multiple should be considered if -
the concealment substantially - increased the offender’s prospect . of . escaping punishing,
notwithstanding " that the concealment - ultimately was unsuccessful. ~ Major objectives of the
" multiple are to deter potential ojffenders from committing an offense;- and, -if they do commit an
offense, to deter them from efforts to .conceal the offense or obstruct enforcement. - On the

828
. DRAFT PUBLISHED FOR DISCUSSION PURPOSES ONLY. -

THE CONTENTS OF THIS DOCUMENT HAVE NOT BEEN :
ADOPTED BY THE SENTENCING COMMISSION - S : o July 1988




other hand, where the conduct or circumstances mdzcate that the offense is substantzally easier
to detect, a decrease in the multiple is reqmred : :

- The court is permitted to conszder all appropriate indicia -of the effects that the specific
factors have on increasing or. decreasing the difficulty of :detection, including the views of
regulatory or enforcement agencies and the effect of the. offender’s activities on the costs,
length, or difficulty of the investigation and prosecution. It is not intended that the
determination embody scientific . precision. or.. .require expert testimony, but rather, like the
determination of loss, be based on the reasoned ]udgment of the sentencing courn, in light of
the information available for sentencing.

§SB3.3 Dll’t‘ermg Multlp es for Senarable Portlons of the Offense Loss

If only a portlon of the offense loss is affected by one or more- of the provisions set
forth in §§8B3.1 and 8B3.2, determine the multiple separately for that portion, and apply
subsection (b) of §8C1.1 (Determmmg the Total Monetary Sanctlon) when computmg the total
monetary sanction. -

Commentagg'

This . .section.. provides --a rule..for handling cases in- which -applicable guideline multiple
provisions affect only a portion .of the offense loss. Such situations are most . likely to be
. presented in the relatively- infrequent case where the . offense. conduct includes two or- more
-entirely unrelated episodes -or events. - In. such a situation, the loss can be separated and
different multiples applied to.- the separate portions of loss, with the results aggregated ‘in
computing the total monetary sanction under §8C1.1 (Determining the Total Monetary Sanction).

4. ENFORCEMENT COSTS. -

§8B4.1.  Determining Enforcement Costs

The court : shall determine” the.. reasonable amount of the estimated- costs of
prosecuting the organization’s offense, . plus - the - estimated prospectwe costs of
enforcing the monetary sanctxons to be imposed.

... Commentary

Enforcement - costs ‘represent: an additional societal loss caused by a criminal offense, for
which the offender- should be held accountable. - This section directs the court to estimate the
reasonable costs incurred . in prosecuting the instant offense, plus the _anticipated costs of
carrying out monetary sanctions. The resulting estimate is then used in determining the total
monetary sanction under Part C (Monetary Sanctions). There is long-standing statutory
authority for the imposition of prosecution' costs in addition to other sanctions,
28 U.S.C. § 1918(b). :

~The court’s “estimate - of - enforcement .costs is limited by the requirement of reasonableness.
If the actual enforcement costs objectively appear to be excessive in relation to the offense
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loss. or the difficulties of investigation and prosecution, the court should limit its estimate to
an amount that would .be reasonable in ‘light of those. factors. The inclusion of enforcement
costs in the sanction is not intended to encourage increased spending or a shift in priorities by

enforcement  authorities simply. to. raise the final penalty, -but rather is designed to .compensate o

for public e.xpendttures that otherwise are ]ustzﬁed by the nature of the oﬁense conduct ttself
PART C - MONETARY SANCTIONS

Intioductogg Comm_e_ntazy ‘

"This Part contains guidelines for “determining "the organzzatzons total monetary' Sanction”as’
the product of the offense loss and multiple, plus enforcement costs, and . zmplementmg that
sanctwn through the. sentencmg options of restttutlon, forfeitures, and fines.

Restltutlon serves - the -sentencmg. purpose of- \compensatton .to victims. The guidelt'nes A
require restitution oran equivalent remedy in every case where feasible. - : o

Forfeitures are. applxcable only to certam offenses, and are regulated by exxstlng statutory'
provisions. , ,

. Fines provide the major punitive component .of the -organization’s - criminal sentence in the
vast 'majority ‘of cases where forfeitures are inapplicable. . Fines are -determined by subtracting
the amounts of . restitution ‘and . forfeitures imposed or expected from - the total monetary
sanctzon, with- the remamder providing ‘the midpoint of a guideline ﬁne range, within which the
court may select a fine that reflects any additional sentencing factors appearing in the
particular case. ... " LT R e

1. THE TOTAL MONETARY SANCTION AND SPECIAL ASSESSMENTS

§8C1.1. . Determining the Total Monetary Sanction‘

(a) An orgamzatxons total monetary sanctlon is equal to (1) the offense loss, as
. determined under Part B2 (Offense-Loss), multiplied by (2) the offense multiple,
as determined under Part B3 (Offense Multiple), plus (3) enforcement costs as
determmed under Part B.4 (Enforcement Costs)

(b) If more than one offense multiple. has been applied to separate pOl‘thDS of the
. offense loss, in accordance with - §8B3.3 (Differing ‘Multiples for Separable
Portions of the Offense Loss), then .steps (1) and (2) of subsection (a) of this
section shall be applied by separately -multiplying each portion of the offense

- loss by its correspondmg multiple, and aggregatmg those separate amounts.

Commentam
"This section carries out the basic principle that an org'anization’s total monetary sanction
is equal to the product of the offense-loss and multiple, plus enforcement costs, and recognizes
830
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the occas:onal variation for cases where separate portions of the offense loss are sub]ect to
different multiples under §8B3.3.

After determination under this section, the total monetary sanction is allocated among the
sentencing options of restitution, forfeitures, and fines, in that order.  However, the amounts
of those sentences, as determined under the rules stated in Subparts 2, 3, and 4, respectively,
will not necessarily add back together to equal the 'total monetary sanction," because the
guideline fine...also .depends-upon....other-..factors, including: (1)..the amounts of restitution

"equivalents" imposed through civil or administrative proceedings, - community Service, or other
forms of compensation; (2) a requirement that the guideline fine range midpoint be at least
81,000; and (3) the rules establishing the maximum and minimum points for the guideline fine
range. See $8C4.1 (Determining the Guideline Fine Range).  Restitution and forfeitures are
determined independently under Subparts 2-and 3.. Under Subpart 4, the sum of restitution and
forfeitures, ~plus. any. restitution. "equivalents," is" subtracted. from the- total monetary. sanction to.
establish the midpoint of the guideline fine range, subject to the constraint that: the midpoint
may not be less than $1,000. The minimum and maximum points of the guideline fine range are
set at the greater of 31,000 or 20%:.below and above the range midpoint.  Therefore, the
aggregate sum of the monetary sentences .actually imposed could be either greater or less than
the 'total monetary sanction" under thts section, depending upon the particular circumstances
of the case.

§8C1.2. - . Special Assessments-
Special - assessments. shall be imposed on. an organizational defendant in the amount

prescribed by statute, in addition to any other sentence imposed. -

Commentary

Under 18 U.S.C. § 3013, special assessments are required. to be imposed in amounts
prescribed by the statute, in addition to any other sentence imposed. Accordingly, this section
excludes special assessments from the total monetary sanction determined under the guidelines.

2. - RESTITUTION

§8C2.1. Compensatio'n.to Victims ‘

The court shall assure that full restitution. or an equivalent compensatory remedy is
provxded to victims. This may be accomplished by:

a determ1mn that restltutlon or other com ensatlon to victims already has been
g P
made

- (b) entering a restitution order or imposing a sentence of probation including the
’ condition that restitution be made;

(c) determining that available civil or administrative remedies are equivalent to
restitution; or
831
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(d) deterrmmng that resntutlon or compensatxon is mapproprlate ‘because there are
no identifiable victims.

Commentary

Remedies or other compensation to victims that may be . considered to be in lieuw of
restitution include ‘civil actions for damages by victims, .community service aimed ‘at corrective
measures. (see "§8D2.5 “(Community- Service)), - corrective -administrative - remedies ~such as~a "clean-
up" orders for an environmental violations or product .recalls for food and drug. violations, - and
_ refunds or product repairs or ‘replacements in private or government fraud cases, ‘where there
are no other identifiable . eﬁ‘ects on victims.. In. some .instances, the substitute may be .only
‘partial.” A product recall ‘may corie only" after somé victims: have ‘beert. injured; -in" that -case,
full restitution . requires both compensatzon to the injured victims ‘and the completzon of the
correctlve action. : : . .

In situations mvolvmg an administrative remedy, the “court should solzczt and conszder the
appropriate agency’s views as' to whether the remedy _provides full . compensatzon and whether
probation is necessary to carry out or enforce the administrative remedy. - :

Under subsection (c), the determmatzon whether "available civil or administrative remedtes
are equivalent to restitution”, ordmanly would consider only those remedies that are reasonably
certain to provide compensation to  victims. If there is any substantial doubt - about
compensation by other means, the court should order restitution, which by statute would be set
off against a later recovery of compensatory damages in a civil proceeding  see 18 U.S.C.
§ 3663(e)(2). The determination of equivalence also should consider whether the alternative
compensation would = be materially more burdensome or costly for victims: to obtain than
restitution under the criminal system, or would be delayed mordmately beyond the time that
criminal restitution would be received. ‘

§8C2.2. Implementation ofARestitlrtion .

‘Unless the court determines.that restitution is unnecessary pursuant to subsections
(a), (c), or (d) of §8C2.1 (Compensation to Victims), the following rules shall apply:

(a)  The court shall enter a restitution order pursuant to 18 US.C. §§ 3663-3664
whenever authorized. If restitution is not to be made within 30 days after
sentencing, the organization also shall be sentenced to probation upon condition

- of satisfactory compliance with the terms of the court’s .order of resutullon
See §8D2.1 (Use of Probatron In General) : : »

(b) If a restitution order would be- authonzed pursuant to 18 USC §§ 3663-3664
but for the fact that the offense of conviction was not an offense under Title
18 or 49 US.C..§ 902(h), (i), (j), or (n), the orgamzatlon shall be sentenced to
,probatlon upon condition of makmg restitution. :

(c) Whenever restltutlon is to be ordered the amount, recxplents and other terms
of the restitution order -or ‘condition shall be determmed in accordance w1th 18
USC. § 3663(b), (c); and (e). - :

. 8.32
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Commentary

“The provisions of 18 U.S.C. §§ 3663-3664 permit a sentence of restitution for convictions
under Title 18 or under 49 U.S.C. ' § 1472(h), (i), (j), or (n), unless "the court determines that
the complication and prolongation of the sentencing process resulting from the fashioning of an
order under this section outwetghs the need to provide restitution to any victims," 18 US.C. §
3663(d)

This guideline section establzshes the rule that restitution be ordered in aII cases where
permissible under. §3663,. unless there is another equivalent. remedy available. In addmon, the
guideline extends the general rule of restitution to non-Title 18 offenses, as a condition of a
sentence of probation, to be determined under standards equivalent to those embodied in 18
US.C. §§ 3663-3664. Under those standards, restitution in certain cases may be awarded to a
third party who already has provided compensation to the victim, see 18 U.S.C. § 3663(e)(1).

§8C23.  Restitution by Joint Offenders (Policy Statement)

T 77T 'When restitution s’ ordered for an offense committed by ‘more than one offender, the
responsibility ‘for making restitution ordinarily should be joint and several among all
offenders. However, the court should allocate the obligation to make payment of
restitution, or reduce the amount of an organizational defendant’s obligation to make
payment of restitution, in “cases where such an order would “apportion restitution

~ payments in accordance with the offenders’ relative contributions to the offense loss

* while assuring substantially full restitution to victims.

Commentary

Under case law applying the restitution statutes;, the court has discretion to determine
whether the obligation to make restitution should be apportioned among joint offenders.  This
section states the policy that such apportionment should be made on the basis of relative

A contnbuttons to oﬁ’ense loss, unless some ‘of the Joint, oﬁenders are not subject to an order of
restitution ‘or “an’ equivalent Izabtltty -for compensatzon, as ‘where the joint offenders are
insolvént or beyond the jurisdiction of U.S. courts. Where some of the offenders can not be
reached, their contribution to offense loss should be re-allocated to- the remaining offenders in
proportion  to  relative  contributions to offense loss as among the goup that is subject to
restitution or an equtvalent remedy

3. FORFEITURES

§8C3.1  Order of Criminal Forfeiture

- Criminal forfeiture shall be imposed as required by statute.

Commeritary
~ Criminal forfeiture is " required by 18 U.S.C. § 3554 for convictions' under the Racketeer
"Influenced and Corrupt Organizations Act, 18 U.S.C. §§ 1961-1968, and the continuing criminal
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enterprise  provisions of the Comprehensive Drug Abuse Prevention and Control Act,
21 US.C. §§ 848 853. In addition, criminal forfeitures are provided for convictions of certain
offenses involving money laundering and sexual exploitation of minors, see 18 US.C. §§ 982,
2253.  There also is a "special forfeiture" authorized under 18. U S.C. §§ 3681-3682 of proceeds
from the deptctzon of the crime in a book, movie, or other medtum _

This section does not ajfect the operatzon of any of the statutory’ forfeiture prowslons,
but simply recognizes that forfeiture orders will be required in certain cases. The amounts of
such forfeztures are used in determining the guideline fine range under Subpart 4 (Fmes ) -

4. FiN}i:s

§8C4.1.  Determining the Guideline Fine Range

(a) Subtract the total amounts of 1) restitution or other compensatlon to v1ct1ms
made, ordered, or expected from the organization, plus (2) criminal forfeitures
imposed, from the total monetary sanction determined under §8C1.1 (Determining
the Total Monetary Sanction). If the resulting amount is less than $1,000,
.increase to $1,000. : -

(b) If the amount determined under subsection (a) is -

(1) ‘less than $5,000, then, the guideline ﬁne range is from:, $1 000 less to
.. $1,000 more than the amount determmed under subsection. (a); or

(2) $5,000 or more, then the guideline fine range is from 80% to 120% of the
amount determmed under subsection (a)

(e) Notwithstanding subsection (b):

@ if the maximum fine authorized by statute for all counts of conviction

combined is less than the minimum of the guldehne fine range established

" by -subsection (b), then such statutory maximum shall be .the gmdelme
sentence; and

(2) if the minimum fine requ1red by statute for all counts ‘of conviction
combined is greater than the maximum of the gmdehne fine range
" established by subsectlon (b), then such statutory minimum shall be
guideline sentence.

Commentary

Under subsection ‘(a), the midpoint of the . guideline. fine range is determined by
subtracting restitution (or its equivalent) and forfe:tures from the total monetary sanction.
The subtraction for restitution is not limited to the amount of a restitution order, but also
includes amounts already ' received by victims _or expected through equivalent civil or
administrative remedies, contractual oblzgattons, corrective measures (see $8D2.5 (Community
_Service)), or otherwise.. Given. the standard of. equivalency required before a restitution order

may be demed (see . the Commentaty to §8C21 (Compensation fo.. Vctxms) ) this detemunatton
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~ “supplied by subsecaon (a ), sub]ect to the exception for amounts of less than $5,000.

will not involve the court in undue speculation regarding collateral or future events. If full
compensation appears assured but its amount cannot be estimated, one "multiple” of the offense
loss should be subtracted from the total monetary sanction.  However, the subtraction should
be. made only in cases where some type of compensatory or restorative measure in fact will be
requtred from the offender itself. There should not be a deduction where the offense has no

" identifiable vzctzms (see $8C2.1(d)) and no corrective measures such as "clean up" or the like

will be taken by the offender, as opposed to a third party or goyernment agency.

Subsection (b) establishes the guideline fine range as 20% above or below the mtdpomt

Subsection (c) provides rules for recon(:tlmg the guldelme fine range with applicable
statutory maximums or minimums.

§8C4.2. Imposition and Payment of the Fine

(a) The court shall impose a fine within the guideline fine range, after considering

' such factors as are required or permitted by law," ‘including the policy
‘statements set forth in §§8C5.3 (Consnderatxon of the Passage of Time Between
the Offense Loss and Charging), 8C5.5 (Consideration of Collateral Civil
Penalties 'and’ " Disabilities), 8C5.6 (Consideration of Penalties Against
Organizational Agents), .and 8C57 (Con51derat10n of Penaltles Agamst Joint
Offenders).

(b) The fine shall be 1mposed for unmedlate payment whenever the organization is

able, and otherwxse under an mstallment schedule calling for full payment at

" the earliest possible date, or under such other arrangement as is ordered by the
court in accordance with §8C4.3 (Inability to Pay).

‘Conimentagv_

Within the gmdelme ﬁne range, the court ‘may select a fine based upon such sentencing
factors appearing in the case as are requtred or permmed by law.” See 18 US.C. $§§ 3553(a),
3572.  Of course, most of these factors are considered explicitly or implicitly in determining

the guideline fine range, but the coun may deczde o place greater or lesser stress on certain

factors * in ‘the circumstances of the partzcular case. In~ addmon, subsection (a) directs
attention to the policy statements in Subpart 5 (Departures and Adjustments to Fines) regarding
factors that are not included in the determmatzon of the gmdelme fine range.

~ Subsection (b) requires the fi ne selected to be imposed for immediate payment, unless the
orgamzatton financially is unable to pay zmmedtately In ‘that case, an installment schedule may
be considered.  If the organization appears unable or unlikely to pay the fine within any
pemusstble installment schedule the court should refer to $8C4.3 (Inability to Pay) for a
determination of other sentencing options. Whenever an. mstallment .payment schedule is
adopted, the organization also will be subject to ‘d sentence “of probatlon under §8D2.1
- (Imposition of Probation).
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§8C43  Inability to Pay

(a) The amount of the fine shall not be decreased below the guideline fine minimum

' merely because of the orgamzatlons mablhty to pay the fine.. ‘However,
current inability to pay is a reason to adopt an installment payment schedule;
or to accept equity or debt obhgatlons in heu of all or a portlon of a fine,
provided the organization consents :

" (b) The court ‘shall avond 1mposmg a fine in a manner “that would force termmatxon
of the organization’s legitimate business ~operations -and liquidation™ of “the
organization’s - assets, - unless (1) the organization - has no .value -as a gomg ‘
‘concern or (2) all or substantially all of the orgamzatlons value as ‘a gomg.
concern is attributable to cnmmal activities. . '

 This section appltes where the orgamzatlon is unable to- pay the minimum guldelme fine.
The gutdelmes conszder and reject the idea that an orgamzatzons mabthty to pay is an
appropnate basis for rmposmg a fine that is below the guzdelzne minimum. Even where the
inability to pay is genuine, senfence reductions for this factor would _ produce unfavorable
incentives  for organizations and _‘their’ controllmg tndrwduals, and generally undermine the
“deterrent  effects -of organizational sanctions. Moreover, reduction  of a fine for the
organization’s inability to pay is neither the only nor, ‘in most circumstances, the most
desirable dtsposztlon of "the case.  This sectlon directs  the court to the other options .available,
" both within  the criminal process and through the federal bankruptcy system. Leglttmate
busmess values can be preserved wzthout compromtsmg the eﬁectweness of cnmmal pumshment '

Subsection . (a) states the general rule that f' nes should not be reduced below the guideline
. minimum merely because of inability to pay, and recognizes "the altematives of ‘an ‘installment
payment schedule imposed by the court, .or a non-cash fine agreed to by the organization,

which is similar in effect to a fi inancial rearrangement of the organization. In considering the

.non-cash alternative, the court should not accept non- “marketable instruments and should assure -
" that the market value of any securities accepted is the full cash - equivalent of the fine,

» pan‘tcularly conszdenng any dilution’ or. other .. Jfinancial ejj‘ects resultmg from ‘the issuance. of
_such. secunttes ~The court should. avoid a. sztuatton m which the Umted States Govemment is
 left wzth equtty or debt mvestments in a pnvate f rm, and should encourage. the organzzatzon

to ‘involve a financial mtermedzary or private investor in any arrangement of this type, so that
* the Govermment receives the fulI cash _equivalent of the fine. In certain mstances, apphcable
" state law may preclude or limit the applzcabtlzty of t the non-cash’ optton '

Subsectxon (b) states a ruIe of preference agamst fi ning mechamsms that would force the ‘
Izqutdatton of a business havmg a legitimate -going concern value . However, reorgamzatzon
, through the bankruptcy courts is an optzon that ‘the court should conszder even for Iegmmate )
‘ busmesses, because the bankruptcy system is far better equtpped than the cnmmal system  to

reorgamze or rehabtlztate busmess orgamzattons : i

In some mstances, reorgamzatzon under Chapter 11 of the Bankruptcy Code of an
orgamzatzon that is unable to pay the fine may be desirable.  Absent consent from the
adversely affected parties, arrangements must be made in “bankruptcy to satisfy debts to .
‘creditors, including employees, in full before a fine or penalty is paid, and fines and penalties
 must be. sattsf ied before the shareholders may retain any equity. See 11 US.C. §§ 724(a), 726
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1129.  During reorganization, the organization may continue to operate as a going-concern, thus
protecting employees and preventing a loss of gooawill or going-concern value; management,
however, may be replaced.  Furthermore, the Bankruptcy Court is best situated to supervise a
corporate restructuring.  As one of the organization’s creditors, the United States Government,
through the Department of Justice, can take a role in the reorganization process.’

Title 11 provides for the discharge of fines imposed on an organization that reorganizes
pursuant to Chapter 11. See 11 U.S.C. § 1141. However, it is unclear whether this provision
for_discharge_may be Superseded by 18 U.S.C. § 3613 in some or.all circumstances... f discharge
is not allowed, -liquidation under Chapter 7. could be- forced, thus limiting the desirability of
this option where the liquidation would result in a loss of legzttmate going concern value as
opposed to the sale of operating business units.

The guidelines also provide. the further option of a sentence to probation under conditions
of *financial supervision, which is' required unless the organization' is to enter the bankruptcy
system. See $§8D2.1(a) (Imposition of Probation). While: less desirable than bankruptcy
reorganization (because necessitating ongoing judicial supervision of a business enterprise), a
‘sentence to the maximum term of probation under the stringent conditions specified in the
probation- guidelines still is preferable,” from the perspectives of both deterrence and just
punishment, to a reduction of the fine. If upon the successful completion of the full probation
term -the organization remains..a viable and legitimate enterprise, the court then might wish to
consider a modification or remission of the unpaid portion of the fine under 18-U.S.C. § 3573. .

5. DEPARTURES AND ADJUSTMENTS TO FINES

§8C5.1. - Departures In General (Policy Statement)

(@) Departures should be considered as an increase or decrease in the organization’s
fine, after the' guideline f'me range has been determined.

®) In determmmg the amount of a departure from the guldehne fine --

(D Departures from -the gmdehnes in- Part B2 (Offense Loss) should be
: multiplied by the gurdelme offense multiple determined under Part B3
(Offense Multiple). -

(2) Departures from the guidelines in Part B.3 (Offense Multiple) should be
multxphed by the gurdehne offense loss determmed under Part B 2 (Offense
- Loss).™ -

- (3) Departures- from the guldelmes in Part B4 (Enforcement Costs) should be
-directly added to or subtracted from the guldehne f'me

Commientary

This section provzdes guzdance for determmmg the appropnate amount of a depan‘ure if
one otherwrse is warranted
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'§8B5.2 Departures for Eggected Loss _from RlSkS of Death or__Bodily ] ry (Polxcy
o . Statement)

If an offense resulted in a foreseeable and substantial. risk of serious’ bodlly injury or
death, the court shall determine whether an upward departure from an . offense -loss
gmdelme is warranted on the basis of the amount of expected loss produced by the
. risk, : : : :

Commentary

Thts sectlon provzdes a guided bas:s for upward departures from the loss gutdelmes when
an offense results in a forseeable and substantial risk of serious bodily injury or death, as
recognized by . references. to _this section from the loss . guidelines for government fraud
(§8B2:2(b)(2)), environmental ojj"enses (§8B2.5(c)), and food, drug - and agricultural offenses
(§8B2.6(c)). The. basic.standard for considering such risks._is ”expected loss,"_which evaluates
potential loss in terms of both magmtude and probabzltty : -

In constdenng an upward depanure for nsks of injury. or death the count should first
determine whether the expected loss crosses a threshold of significance, both absolutely and in
relation to losses - already recognized by the applicable loss guldelme Obviously, criminal
sentencing decisions should not rest on speculative risks or "worst case scenarios"- as .if  they
were likely to . occur. Rather, the . risk should be ob]ecttvely foreseeable,. and objectively
substantial in terms of increased expected loss, before even warranting consideration.
Moreover, the significance of the risk is likely to vary with the: context of the offense and the
components of the offense loss rule. - For example, the minimum loss amounts for environmental
- offenses have been _established at relatively high levels to reflect the inherent risks of that
type of offense.. 771erefore, the offense in question -would--have--to- present -a:-level: .of e.xpected
loss materially higher than the normal offense of its type before it would warrant a departure

Both in cons:denng the threshold question, and in evaluatmg the loss zf a _departure is
warranted, the court should determine the "expected . loss," which is an esttmated amount equal
to: (1) the number of individuals that would be affected, -if the injury or death actually
‘occurred; multiplied by .(2) the loss that would result if the -injury or death actually occurred
(discounted to. present value if the injury or .death would occur at.a future time); multiplied by
(3) the probability (between 0 and 1) that the injury or death actually would occur. If some of
the individuals threatened would be subject to differing levels of risk in terms of the severity,
time, or probabzltty of injury, the expected loss should be estimated separately for each such .
class of person. : -

In determining the. number of individuals ajj‘ected and the -nature of the threatened injury,
the court should recogrize that a probabilistic assessment is ‘involved. . For example, if
statzsttcal data showed that a product sold to 10 million people contained a defect that would
cause 30 injuries, the number-of individuals affected would be only 30, not 10 mtlhon :

The element of "the loss that would result" lf the m]ury actually occurred requires some .
type of monetary estimate for the injury, which is comparable to the determinations made by
administrative agencies in establishing safety regulattons See C. Gillette & T. Hopkins, Federal
Agency Valuations of Human Life: A Report to the Administrative Conference of the United
States (April 1988).  Although estimates of injury costs are. subject to wide variation, the very
low probabilities often associated with the injurious event will render those variations relatively
unimportant to . the overall expected loss. For example, if a risk mtght produce between
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$500,000 and $1,000,000 in injury but had only a 1 in 1,000 chance of occurring the variation
in expected loss would be between $500 and 31,000. If the injury would not occur until six
years in the future, and an appropriate 'societal" discount rate were 12%, then the present
expected loss would vary from 3250 to $500, which might add nothing to the loss estimate
under the guidelines, which is rounded to the nearest $1,000.

*,;ConSIderatlon of thewPassa e of Tlme Betweenv the Offense Loss an_d Charging (Policy.
Statement) '

§8C53.

For offenses other than tax offenses the court should con51der an mcrease in the
organization’s fine to reflect the passage time between the date of the offense loss
and the date of chargmg

Commentary

This section .reflects the principle that the passage of time between the offense loss and
charging may result in an inadequate monetary sanction through the lost "time value" of money,
pamcularly when a substantial period of time has elapsed. »

_ Under the rules stated in Part B (Oﬁ’ense Conduct), the offense loss does not include
Ainterest.. from . the "date .of - the - loss -to the date. of charging except for. the tax. offense loss
guideline (§8B2.3), which adopts the same 'tax loss," including interest, used in Pat T of
Chapter Two. The exclusion of interest. factors from the other oﬂ‘ense loss guidelines in this
Chapter Jis based entirely on considerations of administrative convenience in applying the
guidelines.  In cases where the exclusion of interest factors has a significant effect on the
guideline fine range, an upward departure would be warranted.

. The .amount. of the departure should be . based on. the concept of bringing past losses
forward to present value, and then applying the offense multiple, so as to prevent a diminution
of the -monetary sanction by the mere passage of time between the offense loss and its
detection, as approximated by the date of charging. In applying an interest factor, the focus
should be on . societal loss rather than the offender’s gain. The proper interest rate is not
based on what the offender earned with its ill-gotten gains, but on the loss of value to.victims
and . society at large. An appropriate source for 'societal" interest factors would include the
effective rate on U.S. Treasury bills, which is used by the statutory provision for interest on
criminal fines, see 18 US.C. § 3612(f). In setting beginning dates for applying the interest
factors, the court should make reasonable estimates of the time that the losses were incurred,
if more precise information is not readily available. In some instances, some or all of the loss
.may have been. incurred. after _the offense. conduct. itself... For example, a .govemment fraud
affecting a. contract award may affect the. govemment’s procurement costs in a future
procurement.. action. (See subsection (a)(2) of §8B2.2 (Government Fraud), and its. Commentary,
Application Note 3). In that case, the interest factor should be applied to that component as
of the time of the loss rather than the time of the offense.

§8C5.4. " . Departure‘ for Extreme Cases of Detectability Characteristics (Policy Statement) '

. In a case where detectablhty charactensncs either increased or decreased the overall
difficulty of detecting and prosecuting the offense to a degree not considered in
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 §8B2.1 (Determining the -Offense Multiple), a departure from the gmdelme offense
multlple may be warranted

Commentary

The offense multzple gurdelmes allow for possible multzples of 15 to 35 on the basis of
offense conduct (excluding acéeptance of responsibility and voluntary reportmg) “In an unusual
case where the offense conduct “rendered the probability that the offender  woiild " be detected
and convicted quzte remote, the multiple should be increased.  Similarly, where the offense
- conduct rendered the offense very likely to be detected and prosecuted, the multiple should be
decreased.” If the adjustments for acceptance of: responsibility or voluntary reporting are not
applicable, but the offense conduct was such as to make detection ‘and “conviction a virtual
certainty, the multiple should be 1, before considering collateral penaltzes, which may indicate a
multiple of less than one. See the following $§8C5.5-8C5.7. :

§8C5.5.  Consideration of Collateral:'CiviliPenalties and Disabilities (Policy‘S:tatement)‘

AL

The court should comsider an increase or décrease in “the  organization’s fine to
reflect either or both of two factors regarding collateral civil penalties or disabilities
- imposed as a result of the organization’s offense: (1) unusual circumstances
 affecting * the availability - or - imposition "of civil penalties or - disabilities; or (2)a
disproportion between the detectability of the offense and the combmed effect of
‘crlmmal sanctions and c1v1l penaltxes or dlsabllrtres . N :

Commentary '

This. section reflects the principle that. the total penalty for an offense should be the
result of the offense conduct factors of loss, the miultiple, and enforcement costs, rather than
mere cccumulation of collateral penalttes for the same conduct. ' :

The principal basis for. an ad]ustment under ‘this section is a companson between the
detectability of the offense and the total ‘sanction, expressed as ‘the number of "multiples" of
the loss, that has been imposed through the combined effect . of criminal and “civil penalties - and
disabilities, including: _ civil forfeztures, suspension or debarment from government contractzng
or other’ ‘business, the organization’s loss of busmess reputatton as a collateral effect  of
convzctron, and admtmstrattve penaltzes

The multiples speczf jed in Part' B (Offense Conduct) are ' "criminal” multiples only, and
assume a ‘standard level 'of penalttes imposed by other means. . Where in fact the results of
collateral penalties and’ dtsabtlztzes are significantly Hhigher -or lower than is ordinarily - the case,
the court should consider a departure from the gutdehne ﬁne range to compensate for such
effects.

More generally, ‘the court should consrder whether the - total penalty, including the
standard collateral penalttes, is ‘appropriate- in llght of - the *overall detectability “of * the 'instant
offense.  For example, if a govemment fraud was fully and voluntanly reported, and .the
offender fulIy cooperated in the investigation and prosecutzon of the offense, but nonetheless
was debarred from  government contractmg for-. several years' and paid treble damages plus civil
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penalties equal to another multiple of the loss under the Civil False Claims Act, a large
criminal fine on top of the other remedies plainly would be inappropriate. :

§8C5.6. . Consideration of Penalties Against Organizational Agents (Policy Statement)

e~ (@) The court “should: consider a “decrease ‘in  the organization’s fine to reflect
~ criminal or civil penalties incurred. by .the. individuals,. responsible:. for. the.
organization’s participation in the offense. - :

(b) The amount of the decrease should be at least equal to punitive monetary
penalties incurred by such individuals, and may also reflect the imprisonment of

responsible agents, but should not exceed such individuals’ relative contribution
tooffenseloss. - - - .- oo e

oo d e dT

Commentary

The amount of an adjustment under this section at least should be commensurate with the

monetary penalty incurred by the responsible individuals, but. should not -include uncollectible -
amounts. .

A - decrease for imprisonment s particularly . .appropriate ... where . it ~appears that the
organization itself was unable to prevent the offense by its agents, despite a good faith effort
to do so. The amount of such a decrease may be estimated by ‘the lost value to the
organization of the agent’s services, or on any other reasonable basis.

§8C5.7. Consideration of Penalties Against Joint Offenders (Policy Statement)

The court should consider a decrease in the organization’s fine to reflect any
disproportion between the offense loss attributable to independent joint offenders and

the penalties actually imposed upon such offenders:~~ -

g;ommentaa

This section recognizes the need to consider the total Dpenalties imposed upon all offenders
in relation to the total offense conduct. :

- Under the rules stated in Part B (Offense Conduct) and .this.. Part, -theentire loss--resulting
from an offense is attributed to the particular defendant before the court for- senténcing' even
if. there are “other offenders who are more directly responsible for all or part of the loss. As
applied - to . an ' organization and its own employees * and> agents,- "this rile "is -appropriate,
particularly ‘when. subject to later adjustments Jor penalties actually imposéd' on the agents . (see
the. preceding. .$§8CS5.6 (Consideration: ‘of Penalties Against Organizational (Agents)). . Ho’wei)e‘r, .
where . -there are -independent.. joint - offenders, the full attribution of ‘loss to “the organization
may. be disproportionate to -its actual -contribution to offense -loss, result in excessive overall
penalties if the joint offenders also are punished, or both.. : '

In these circumstances, the court--should consider: a downward “adjustment - to - from the
organization’s fine, based on the relative portions of loss that actually were caused, or most -
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directly caused, by the organization (including its agents) and the independent joint offenders.
The amount of the .adjustment should be assessed by first * determining the amount of offense
loss that is attributable to the independent joint offenders, and ' then multiplying by the
‘guideline multiple. Any such adjustment should be tempered, however, by consideration of which
offenders actually were subject: to punishment.  If all offenders. _are brought to justice, - the
apportionment of loss will result in each offender bearing its' proper share of responsibility.
However, where some offenders cannot be. sanctioned appropriately, because they are unable to
pay, are beyond the jurisdiction. of the U.S.: courts, or for some other reason (not including a
plea agreement or similar arrarigement),  thetotal- -sanction- ~may be: -insufficient.  In that
situation, unpunished loss should be re-allocated ~among the offenders that are subject to
punishment. : : ’ ' S o ‘

PART D - NOTICE TO VICTIMS AND PROBATION

1. NOTICE TO VICTIMS

§8D1.1.  Order of Notice to Victims

" (a) For offenses involving fraud or other intentionally deceptive practices,’ the

court shall order the organization to give notice to victims in the circumstances

and manner authorized by 18 U.S.C. §§ 3553(d) -and 3555, if the offense appears
" to have affected identifiable victims that previously have not been' identified or
. compensated. ‘ S o - -

(b) The notice shall be made in a manner reasonably calculated to provide. actual
notice to victims and ‘the opportunity. for such victims to- seek compensation for .
their losses. . - S '

() - If notice is -ordered, the organization shall be sentenced to a .term of probation
for purposes of carrying -out the court’s order of motice  and facilitating
‘restitution to victims of the offense  under a compensation formula to be
established by the court. See §8D2.1 (Imposition of Probation). '

' Commentary

This section makes an order of notice to victims. @ mandatory * sentence for all cases in
which_notice to .victims is authorized by statute and can achieve the purpose of facilitating

' compensation to victims.

‘The order of notice to. victims is .a. new type .of sentence -established . by. the
Comprehensive. Crime Control Act. of 1984 and authorized only for "a defendant” who has -been .
- found - guilty of -an offense -involving fraud  or .other. intentionally ..deceptive "practices," 18-U.S.C.
§ 3555 The -provision -was intended- to 'facilitate any private - actions that ;mdy be : wairanted
for. recovery of losses," S. "Rep. No. 98225 at 83, and also alert victims to ‘the ' possible
advisability of other corrective action on _ their. par, such - as. seeking proper medical attention
when they have been provided with fraudulent health care services, .see id. at 84. The purpose

of . this_ sentence. therefore is to facilitate compensation and not to impose a ‘sanction of -
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"publicity" as such. The statute does not contemplate the use of notice to victims for punitive
purposes. - ‘

2.  PROBATION

§8D2.1.. -Imposition of Probation . = i e sase
""""""""" 'An organization may be sentenced to probation only in the- circumstances and . upon
the conditions specified below:

(a) If the organization'is sentenced to make restitution, to pay a fine, or to satisfy
an order of criminal forfeiture, and if -full- payment-.of -the restitution ‘or fine or
full satisfaction of the forfeiture is not to be completed within 30 days after
sentencing, or if a sentence . of probation is necessary to impose restitution,
then the organization shall -be sentenced to probation upon conditions that the
. organization pay- all .restitution and fines, and  satisfy all forfeitures, - on the
schedule, terms, and ‘conditions ordéreéd.”” If the  organization appears unable - to
pay the full amount of its fine, then the organization’s sentence -to probation
also -shall include the conditions set forth in §8D2.2(b), unless the orgamzatlon
is to.be reorganized or. hqmdated under the. Bankruptcy Code.

®) If notice to victims is ordered the orgamzanon shall be sentenced to probatlon
upon the conditions that the organization (1) comply with the terms of the
court’s order of notice to victims; (2) make restitution to victims of the offense
identified through the notice procedure, under a compensation formula
established by the. court; and (3) report regularly to the. court or its probation
officer on the progress of -the organization’s comphance with the notice and

. compensation requirements. ... . C e :

() If (1) the instant - offense »was: a -felony, (2) the senior management of the
: organization participated in or. encouraged the. offense, (3) the “organization or
its ‘senior management has a criminal history of one or more felony convictions
of the same or similar type as the instant offense, and (4) the court determines
that (A). the organization is unlikely to avoid a recurrence of the criminal
behavior despite the imposition of a fine, and (B) probation is likely to prevent
a recurrence of the criminal behavior in a cost-justified manner, then the
organization shall be .sentenced to probation :upon the conditions set forth in
§8D2.2(c), unless the court finds. that available civil or admxmstratlve procedures
. will produce substantially eqmvalent conditions. . ... — .

Qommgntgﬂ

This secnon authonzes a sentence to pmbatzon for orgamzattons only (1) where necessary
to carry out another sanction or deal ‘with an organization’s inability to pay a fine, or (2)
where - supervisory probatxon might be- justified, on the basis. of criminal history, as a means of
preventing future offenses, either by - increasing. the detectability of further - offenses. or by
requiring the implementation of internal compliance measures. : : ' R
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Subsectzon (a) requires. a sentence to probatzon whenever: (1) a monetary sancnon has or
will remain unpaid for more than 30 days after sentencing; or (2) a sentence to probation is
necessary to impose restitution . (see $§8C2.2(b) (Implementation of Restitution)). In addition,
where the organization appears unable to pay the full amount of its fine, the sentence to
probatzon must include the conditions set forth in $§8D2.2(b), unless the orgamzatzon alréady has
entered or imminently is to' enter the bankruptcy system. In this context, "appears unable to
pay" means that the organization contends that it lacks sufficient funds to pay the fine, has
failed to submit a satisfactory installment payment plan, or has failed to. make one or. more
payments when due (unless there is an excusmg event that is unrelated . to the organization’s .
solvency orrehabthty in malangpayments) S sy ‘

Subsectton (b) requires a sentence to probation where notice to victims has been ordered -
(see- . $8D1.1(c) (Notice. to Victims)), in -order to carry out the terms. of the order and achieve
the uItzmate purpose of compensatzon to wcttms v

Subsectzon (c) authonzes a sentence to probation: zf an instant felony offense involved the
_ organization’s ‘senior .management, the organization.. or: its senior. - management has a  criminal
history. - of similar. offenses, and. the court determines that probation is necessary to prevent
similar- offenses in the future,: and  justified by its costs. -In.-balancing the costs and benef its of
probation, the court- should consider both the  direct costs to the organization and the
government .-as ‘well as the .societal costs imposed by govemmental intervention into private
economic - activity.  Unless . those costs are outweighed by . the expected future loss that is likely -
. to be prevented, probation is not justified on this ground. In addition, subsection (c) provides
for deference to cwxl or administrative procedures that w:ll achzeve a substanttally equtvalent
eﬂ'ect : o . .

In assessing the prospects for "preventive" probation under subsection. (c), the court also
should . consider. the..statutory. limitations. .on- .organizational probation. - In- .addition. to requiring.
that all - conditions of probation ‘involve only such: deprivations of liberty-ior property as are
reasonably necessary for the ~purposes [of sentencing]," 18 U.S.C.-§ 3563(b), the statute
precludes “ the use of probation to prohibit organizations--as distinguished from individuals—from
engaging in a particular -occupation, business, - or - profession, see 18 U.S.C. § 3563(b)(6), except
in the 'rare case in which an -organization operates in ‘a generally illegal ‘manner," S. Rep No.
98-225, at 69. Even lesser -restrictions on business:. activities are oriented ‘toward preventing
"the continuation or repetition of -illegal activities," id. at 96, and ‘legislative -history generally
re]ects the - idea "that the . courts manage orgamzattons as a: part of probatton superws:on " id.
at99. R

T71e court. should also cons:der _even -in - cases _involving serious wolattons, that other -
options are -available . both. to: restrain . the organization and - to deal with the responsible
“individuals. ~ For "the unusual case in which a 'business’ enterpnse conszstently operates outside
the law," S. Rep. No. 98-225 at 97, several additional sanctions may also be available to
incapacitate the illegal enterprise and punish its management. The forfeiture and dissolution
provisions of the Racketeer Influenced and Corrupt: Organizations Act, 18 U.S.C. §§ . 1961-1968,
or the continuing criminal enterprise provisions of the Comprehensive Drug Abuse Prevention
-and Control Act, 21 US.C.. §§ .848; 853; are: :availoble -to .interdict illegal operations and separate
the offending  management. from. organizational. . resources. Furthermore, the ‘ organization is
‘unlikely.-to. be able to pay-an appropriate fine, and -therefore will be . subject ‘to' reorganization
or liquidation through the bankruptcy system;.” which. is better . equipped  than the criminal
probation  system to restructure or dissolve: a business. firm- while- - protecting . creditors,
employees, and consumers.  Finally, in such’ situations,  "occurring most frequently in cases
where a business exists only as a front for those  individuals who use it for their own
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fraudulent purposes,” S. Rep. No. 98-225, at 69, individual sentencing plays a critical role, and
in appropriate cases may include, in addition to fines and imprisonment, conditions of probation
or -supervised release ‘that prohibit or restrict the individual defendants’ affiliation with the
organization (see Chapter 5, § 5F5.5 (Occupational Restrictions)). ‘

§8D2.2. Condmons of Probatlon
(a) Any sentence of probatlon also shall mclude ‘the - condxtlon that the organization
not commit another Federal, State, or local crime during the term of probation.

(b) When a sentence of probation is imposed and the organization appears unable to
pay the full amount of its ﬁne then the followmg condltlons shall be applied:

1 The orgamzatlon shall make perlodlc submlssmns to the court or probation
» officer,” at intervals specified by the court, reporting on the organization’s
financial condition and results of business operatxons and accounting for

the disposition of all funds received.

s 0

(2) The organization 'shall submit to a reasonable number of regular or
unannounced examinations of its books and records by the probation
officer or auditors engaged by the court, and pay the reasonable cost of
such exammatnons

(3) The orgamzatlon shall be prohibited from engaging in any of the following
transactions ' or = activities without prior notice’ to and approval by the
court: (A) paying -dividends or making any other distribution to its equity
holders; (B) issuing new debt or equity securities or commercial paper, or
otherwise - obtaining‘ substantial new financing outside the ordinary course
of business; (C) entering - into -any merger; consolidation, sale of
substantially all assets, reorgamzatlon, refinancing, dissolution, liquidation,
bankruptcy, or other major transaction. In addition, all employment
compensation or other payments or property transfers by the organization
to any equxty holder, director, officer, or managing agent shall be subject
to prior review and approval by the court. o

(4) The organization shall be required to notify the court or probation officer
immediately upon learning of any (A) material adverse change in its
business. or financial condition or prospects, or (B) the commencement of
any Dbankruptcy proceeding, civil litigation, criminal prosecution, or
"administrative proceeding against the organization, or any investigation or
formal i mqulry by government authontnes regardmg the orgamzatlon

(5) The organization shall be requu’ed to make periodic payments to the court,
for application to the unpaid amount of the organization’s fine, restitution
obligation, or other monetary sanctions imposed, in such amounts as are
specified by the court.

(c) When a sentence of probation is imposed under §8D2.1(c), then the following
conditions shall be applied:
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i(1) If deemed necessary by the court to .avoid a repetition of the

organization’s criminal behavior in the instant offense, by facilitating
detection of a further offense or correcting a serious deficiency in the
. organization’s internal control procedures, the organization .shall .be
required to develop and submit for approval by the court a plan for
avoiding a recurrence of the type of felony offense or' offenses of which
it was convicted in' the instant case or appearing in criminal history of
the organization or its senior management. The court-shall approve any
--plan - that. -appears : reasonably calculated ito -avoid such a recurrence. The
. organization shall not be required to. terminate, restrict,. or unduly burden
any lawful business operation, nor to adopt any compliance measure unless
such. a measure is reasonably related .to .the circumstances. - of -the
organization’s offenses -of “conviction, and reasonably necessary to avoid -a
likelihood that there will be a recurrence of the type of felony offense of
which - the organization was convicted in the instant case. If so ordered

by the court, the organization shall distribute copies of an approved plan-
of - operatlon to .employees, eqmty holders, and creditors of the

orgamzahon

(2) The organization shall be required to niake_ periodic- reports to the..court
- or probation officer, at intervals specified by the court, regarding the

organization’s progress in (A) implementing any plan required and approved

. by the court under subsection (c)(1), and (B) avoiding the commission of
further criminal offenses. Such reports should be in a form to be
prescribed by the court, but (i) should- disclose any criminal prosecution,
civil litigation, or administrative proceeding commenced against the

. organization, or any .investigations or formal. inquiries by . government
authorities, of . which . the .organization learned since. .its last report, (ii)
shall not require disclosure of - any trade -secrets or other confidential
business . information, including -future business plans, and (iii)- shall not be
: unduly or unreasonably burdensome to the orgamzation ‘or its legmmate
. business activities.

§8D23. Terms’ of Probatiyon‘

(a) When a sentence to probation is 1mposed to enforce payment of a fine or

i ‘restitution, to impose restitution, or to carry out an order of notice to victims,
the term shall be sufficient to enforce payment or completion of the notice, but
not longer than ﬁve years.

,.(b) .When a sentence to probatlon mcludes the conditions prescribed by §8D2.2(b),
‘and the organization appears unable to pay the full amount of the monetary
sanctions imposed, the term shall be the maximum authorized by law.

(c) A Whenl.é sen_tenc_e to probation is imposed under §8D2.1(c), the term is:

(1)  if the organization is convicted of a Class A, B, or C felony, five years; -

and

(2) in any other case, three years. ‘
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(d) If a sentence to probation is imposed on the basis of a felony conviction, the.
minimum term is one year.

§8D2.4. Early Termination of Probation

The court may order early termination of probation and discharge the defendant at
any time after the minimum term required by law, if the circumstances requiring
probation no longer exist and are not likely to recur.

§8D2.5  Community Service (Policy Statement)

An organization should not be ordered to perform community service unless the
organization is uniquely situated to repair harm caused by the offense, or it is
essential to repair the harm immediately. Community service should be limited to
taking such corrective measures. The cost of performing community service shall be
deducted from the organization’s total monetary sanction as the equivalent of
monetary restitution.

Commentary

An organization can only perform community service by paying - its employees or others to
do so. Thus, the effect of community service on an organization is equivalent to an indirect
monetary Sanction, and therefore is less desirable than direct monetary sanctions such as fines
or restitution. In some instances, however, the convicted organization may possess unique
knowledge or skills that place it in the best position to repair damage caused by the offense.

- Where that is the case, community. service directed at repairing damage caused by the offense
may provide the quickest -and most efficient means of preventing further harm, and could
obviate the need for other sanctions such as an order of notice to victims, an order of
restitution, or other compensatory or corrective remedies. In essence, community service is an

- in-kind substitute for the compensatory sanction of restitution.

8.47

DRAFT PUBLISHED FOR DISC USSION PURPOSES ONLY.
THE CONTENTS OF THIS DOCUMENT HAVE NOT BEEN ‘
~ ADOPTED BY THE SENTENCING COMMISSION. July 1988



Appendix: Additions to the Statutory Index

Organizational
Statute Gmdelme
2 US.C.§437g . .8B28
"2 US.C.§441a 8B28
+2- US.C. §441b : "8B28 T
7 U.S.C. § 136j(a) ’ ’ 8B2.5
7 US.C. § 1361(b)(1) 8B2.5
7 U.S.C. § 608c - 8B2.6
7 US.C.§620(c) - , © 8B2.1
7 U.S.C. § 2024 8B2.2, 8B2.4
8 US.C. § 1324 8B2.8
15US.C.§1 2RIl 1(c)
15US.C. § 77q ‘ - -'8B21
15US.C.§ 77x _ - 8B21
15U.S.C. § 78dd 8B2.1
15'U.S.C. § 78dd-1 - 8B2.1
15US.C. § 78dd-2  8B2.1
15 US.C. § 714m(a) ~ 8B22
15 U.S.C. § 714m(b) 8B212, 8B2.4
15U.S.C. § 7T14m(c) o 8B24
15 U.S.C. § 714m(d) - 8B24
15US.C. § T17T(b) 8B28
15 U.S.C. § 754(a)(3)(B) - 8B28
15US.C.§ 1172 ‘ © 8B28
15US.C. § 1984 ' . 8B21
15U.S.C. § 1986 8B2.1
15 U.S.C. § 1988(b) ' _ - 8B2.1
15 US.C. § 1990 U8B21
15 U.S.C. § 2605 - 8B2.5, 8B2.7
15US.C. § 2614 " 8B2.5, 8B2.7
15 US.C. § 2615(b) 3 ~ 8B25,8B2.7
16 US.C. § 551 © 8B24
16 U.S.C. § 703 - 8B28 "
16 U.S.C. § 1538(a)(1)(H ~ 8B28
16 U.S.C. § 1540(b) " 8B2.8
16 US.C. § 3372(a) . 8B28
16 U.S.C. § 3373(d)(1) - 8B28
16 U.S.C. § 3373(d)(2) 8B2.8
17°U.S:C. § 506(a) 8B2.4
18US.C.§2 '~ seenote 1
18U.S.C.§4 - seenote 1
18US.C:§13 . U seerote 1
18 US.C. § 152 o 8B21
18 US.C. § 201 8B22 -
18 U.S.C. § 203 8B22
18 US.C. § 209 8B2.2
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18US.C.§286 o - 8B22

18US.C.§287 o 8B2.2 ‘
18 US.C.§371 : 'see note 1
18 US.C. § 401 ‘ 8B2.8 -
18 US.C. § 402 - 8B2.8
18 US.C.§495 B - 8B2.2
18US.C.§ 541 o _ 8B2.3
18 US.C. § 542 o - - .8B21,8B22,8B23
18 U.S.C. § 545 - ' : .. 8B2.1,8B22,8B23
18 U.S.C. § 551 , 8B2.3, 8B2.7
18 U.S.C.§ 641" - - 8B24. .
18 US.C. 8658 ‘ ' - 8B21,8B22,8B24
18 U.S.C. §:661 ’ : i . 8B24
18-U.S.C.§836 . - . 8B28.
18 US.C.§842() , 8B2.1
18 U.S.C:§.922(b) : : .8B2.8.
18 U.S.C. § 922(m) o ' _ ' 8B2.7
18 US.C. § 1001 4 S 8B2.1, 8B2.2, 8B2.3, 8B2.5, 8B2.6, 8B2. 7
18 U.S.C. §,1003 o ‘ . 8B22
18 US.C. § 1005 : . 8B2.1,8B22"
18 U.S.C. § 1010 S © 8B2.1,8B22
18US.C.§1012 < ' 8B2.1,8B2.2
18 US.C. §1014 - . ' ~ 8B2.1,8B22
18US.C.§1018 S , 8B2.1, 8B2.2
18US.C. §1027 o - . 8B21,8B22,8B23
18 US.C. §1341 , L ' - 8B2.1,8B22,8B23
18US.C.§1343 ' . © - 8B2.1,8B22, 8B23
18 US.C. § 1344(a) . 8B21
18US.C. § 1361 P g , ~ 8B24
18US.C. § 1461 } . 8B2.8
18 US.C. § 1462 ‘ , - 8B28
- 18 US.C.§1503. o o » : - 8B2.8.
18 US.C. § 1542 o .- 8B28
18 US.C. § 1623 : 8B2.8 .
18 U.S.C. § 1701 ' ) : . 8B2.8
18US.C.§1703(b) © S ' 8B24 -
18US.C.§1707" o 8B2.4
18 US.C. § 1852 R 8B2.4
18 US.C. § 1952 - . 8B28
18 U.S.C. § 1954 o .. 8B21
18 US.C. § 1955 | . 8B238
18US.C.§1962 ' o . see note 2 ‘
18 US.C. § 2314 _— . ~ 8B21,8B22, 81324
18 US.C: § 2315 A : 8B2.1,8B2.2, 8B2.4
- 18 US.C.§2318 , , - 8B24
18 US.C. §2319(b) - T - 8B24,
18 US.C. § 2320 o e 8B24
18US.C.§2321 , . 8B24
18 US.C. § 2511 ‘ 8B2.4
19 U.S.C. § 1304 ' 8B2.1
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20 US.C. § 1097(a) 8B2.2, 8B2.4

21US.C. § 111 ~ 8B26

21 US.C. §120 8B2.6

21US.C.§122 8B2.6

21US.C. §331(a) 8B2.1,8B2.6

21 US.C. § 331(e) * 8B2.6,8B2.7.

21 US.C. §331(k) 8B2.1, 8B2.6

21U.S.C. §331(n) 8B26
21 US.C. §333(a) _8B2.1,8B2.6,8B2.7

21 US.C. §333(b)

8B2.1, 8B2.6, 8B2.7 -

21 US.C. § 461(a) 8B2.1,8B2.6
21 U.S.C. § 610(a) ... 8B21, 8B2.6
21 US.C. § 610(b)(1) 8B2.1, 8B2.6
21 US.C. § 610(b)(2) 8B2.1, 8B2.6

- 21 US.C. § 610(c)
21 U.S.C. §611(a)
21 US.C. § 642

21 US.C. § 676(a)
21 U.S.C. § 829(c)

8B2:1, 8B2.2, 8B2.6

8B2.1, 8B2.2, 8B2.6

8B2.7

8B2.1, 8B2.2, 8B2.6, 8B2.7
8B28

21US.C. § 841(a) 8B2.8
21 US.C. § 844(a) 8B2.8
21 US.C. § 845(a) 8B2.8 . -
21 US.C. § 845a '8B2.8 -
21 US.C. § 846 . 8B28
21 U.S.C. § 952(a) 8B2.8
22 U.S.C. § 2778 -8B28
26 U.S.C. § 5762(a)(3) 8B2.3
26 US.C. § 5861(d) 8B2.7
26 U.S.C. § 7201 - 8B2.3
26 U.S.C. § 7203 © . 8B23
26 U.S.C. § 7205 © . 8B23
26 US.C. § 7206 8B23
26 U.S.C. § 7207 8B2.3
29 U.S.C. § 186(a) 8B2.1
29 U.S.C. § 207 8B2.3
29 U.S.C. § 211(c) 8B2.7
29 US.C. § 1027 . 8B2.7
30 U.S.C. § 820(d) 8B2.8
31 US.C. § 5313 8B2.7
31U.S.C.§ 5316 8B2.7
31 US.C. § 5322 8B2.7
33 U.S.C. § 406 8B2.5
33 U.S.C. § 407 8B2.5
33 US.C.§ 411 8B2.5
33US.C.§ 441 8B2.5
33 U.S.C. § 1311(a) 8B2.5 -
33 U.S.C. § 1311(f) . 8B25
33US.C. § 1317 8B2.5
33 US.C. § 1319(c)(1) 8B2.5
33 US.C. § 1321(b)(5) 8B2.5
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33'U.S.C. § 1319(c)(1) ~ 8B25

33 US.C. § 1321(b)(5) , ~ 8B2.5
38 U.S.C. § 3502(b) o ~ 8B22
41US.C.§51 } 8B22
42 US.C. §:408 , 8B2.2
42US.C.§1307(a) \ - .8B22, 8B2. 3
42 US.C. § 1320a-7b ‘ . 8B2.2 _
42 US.C. § 1760g ' . - 8B22,8B24
' 42US.C.§2273 o o ~ .8B28
 42U.S.C. §.6925 ' S - 8B2S5
" 42U.S.C. § 6928(d) : ‘ . 8B25
42:.U.S.C. § 7413(c)(3) . . 8B2.5
42U.S.C.§ 9603(b) _ . . .-8B25
43U.S.C. §.1733(g) : ‘ .- 8B24
. 43US.C.§2801 8B2.4
_ 47U.8.C:§223(b)(1) o .. 8B24
- 47U.S.C. § 302(a) o . 8B24 ~
~ 47US.C.§ 501 ’ : o  8B2.4,8B2.8
- 49US.C.§121 c . 8B2.1, 8B2.2, 8B2.3.
49US.C.§522 S 8B2.7 '
49US.C. §526 ' 8B2.7, 8B2.8
49 U.S.C. § 1472(a) : - 8B2.8
49 U.S.C. § 1472(b) ' : 8B2.2
49 U.S.C. § 11904 o ~ 8B28
49 U.S.C. § 11906 _ : - 8B28
49 US.C. § 11909 ' - 8B2.7
49 U.S.C. § 11910 - ‘ ~ 8B24 -
49 US.C. § 11914 . ‘ ; 8B2.7, 8B2.8
49 US.C. § 11915 - ~ 8B2.7, 8B2.8
49 US.C. App. § 121 : 8B2.1
49 U.S.C. App. § 1809(b) ‘ '8B2.5
50 U.S.C. § 1702 : 8B2.8 -
50 U.S.C. App. § 10(b)(1) , 8B2.8
50 U.S.C. App: § 2073 _ . 8B22
50 U.S.C. App. § 2410 (a) : ~ 8B238

© 50 US.C. App. § 2410(b)(1) 8B2.8

1/ Refer to the statute for the underlying or bbject'offcnse.
-2/ Refer to the statutes for the predicate offenses. -
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2.  ORGANIZATIONAL rROBATION>'

Introduction

a. Bé&kground. Vith the'Senééncing Reform Act of 1984, a
sentence to probation is now an available sanction ﬁhat the sentencing
court can impg§§_6p §“sQ§?i§téd‘é#gapizﬁgioqh'éi#her_indgpendently of
an& othér sanction of‘in addition ﬁo the maximﬁm sentence 6therwi§é
iméosable. See 18 U.S.. §3551(¢). Probation is authorized unless the
crime is a Class Ako:'ﬁiéggns'felony-or "is.;n offense for which
probation has been éxprééslj’precluded" (18 U.S.C. §3561(a)). Under

 pfior federal law,'organizatiqnal probation was occasidnally imposed,
but.had té be impiémepﬁ¢@ Fﬁrough the‘suspensionvof énothé} sentence,
thereby precludiné the court from imposing both probation and the
.maximgm sentéhcgéw Re}a&ivély few cases had considered the scope Qflthé
court's agthorityJin iépqéing this sentence, and considerable

uncertainty existed. Compare United States v. Atlantic Richfield

Company, 465 F.2d 58 (7th Cir. 1972); United States v. Mitsubishi

Intern. Corp., 677 F.2d 785 (9th Cir. 1982). For an overview of the

prior case law, see Gruner, Let the Punishment Fit the Organizationf

Sanctioning Corporate Offenders through Corporate Probation, 16 Am. J.
Crim. L. ____ (1988). Under prior case law, defendants were generally
viewed as ﬁéviﬁg the power to rejéct'probqtiqn.and elécf,co,haﬁe the -

maximum sentence imposed. United States V. Mitsubishi, supra, at 788- .

89. Possibly as a result, only sporadic use appears to have been made
of organizational probation. U.S. Sentencing Commission data show some

44 sentences of probation between January 1, 1984 and February 28, 1985

.'2.
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(out of 242 corpdrations convicted iglfederal courts during this
period); typicaily,,the sentence to probation was imposed‘only to
enforce a fine or order of réstitution, | |

The potential utility of the sanctioﬁ exceeds the limited use
to which it hés been put to date. A four year survey conducted by the
U.s. Seﬁfencing Cémmiséion covefing thé years 1984 fé 1987 shows that
on average 305 érganizations are convicted a year, ‘roughly 70-75% of
which convictions are for fraud, antitrust; orﬁprdperty\crimes;”with»
another 20-25% involving regulatory offenses. Roughly 13% of these
convicted orgénizations were large, pﬁbliciy held corporations or the
subsidiaries thefeof, and the rest were almost eicluéively clogely-held
corporations. Althaugh this data indicates that ofganizatiénal
offenders. are under‘l% of the.total number of.offenders facing
sentencing iﬁ federal court, it also shows that the. problem of
organizational’sentehciﬁg ariées.with sufficient'frequency‘to justify
guidélines, p#rticuiarly BecauSe(most district:court.judgeSmwill‘have
hadvlittle éxperience.With this type 6fvsenténcing., The limited. use
made of probation in- the past'ﬁayfreflect the cd&fts' lack of
familiarity with its availébility or rationale in this context.
Judicial'edﬁcétion may then need to.precede greater use.

b. “Rationaief ‘The‘question»thus‘framéd is-when“éndyﬁhy
should organizationai probation"Be used. : These guidelines answer that,
although organizaﬁional probatibn is authorized as an ‘independent
sanctioﬁ, it should properly be viewed as a supplementary sanction, one
that can sometimes add necessary preventive restraints to the deter:ent

threat of financial sanctions. Thus, it will generally not be a lesser

-3-
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~a1terhative bo somefother sanction 'but rabher a meanSqof:cumulating
Hsanctlons in order to minimize the prospect of a repetltlon of.the same
or similar criminallbehavior.' Although prlmary rellance should be

u;plaoed on financial sanctions -- e.g., fines and restltutlon -- to
‘deeer ofgahizationalwmieconduotp'the:e'are_imporbant feaaons whjf
.financiallsanotions,;standing aione; may not be_sufficient and . may need
to be suppleﬁentEd in soﬁe cases by,the;uee 6: aaditional»preVentive :
restraihbsjimpoeed»as probapion conditiohe.under'ajsehtehee to
probabion. ‘ |

.Fifét, piaoing‘exeiueive feliaﬁee on_fiﬁes'bo deter serious;
‘instances of o;i@inal behaviof tende'to exaggerabe;the'state.of
.existihg kno&ledge~aboutbdeterrenee. Toobe:spre; in-economic bheopy,
~deterrenCe eah;be,achieved by faieipg the expeeped;pehaity eo.chab:it
exceeds the expected gain from the misbehaviof (after disoouhting both
by_the.pijob,a:bility._of,.deteotioh_and.con‘\‘/icjt..ior;l),T Yet, eveh:ifvone |
faecepta bhisftheorthithoub‘feservatiohu(and most . cpimihologistS‘do
not), it is: unllkely ‘that this approach can- be rellably 1mplemented
'today or in the foreseeable future because wel51mply lack the ablllty
to estimate accurately the critical. varlables that this approach
depehds‘upon ;; namely; Fhe l;kelihood-ofnapprehenslon and conv1etionx
that the offender‘faced (or, mofe}aecuratelyf thapAbhevoffender
perceived)‘andfthe-expecbedhgain orblose'from the cfime'(whichbmay be .
greater or.leSSep thanApheuactual'gain orlloes); “Even if-iooée‘ |
"ballpark"eestimateS‘ean be made of:the oﬁerall risklofoapprehehsion
for particular\crimes; sqch gnopledge_eah beavepy?misleading Qheh
.applied to"a specific caee,'both‘beeaﬁﬁebindividual oefehdahts“may vary
4
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greatly in terms of their‘level‘of skill and sophistication (or in
tefmg of their‘own self-estimates of their 1ikélihood for success,
which;is thé criticél variable) and. because past data may not’ prove
predictive for the future, as new and more ingenious frauds are
invented. | -
~ Even if one could determine the precise exﬁected penalty éost
that would deter the organization as an entity, there is no assurance :-
that its agents would be similarly deterred.” Individuals within‘an'
organization arevsubject to different pressures and incentives and for
ﬁersonal‘reasons may cause their organization to act illegally, even
ﬁhen it is not in the organization’s rational interest (narrowly
conceived) to do so. As a result, to cause the organization to invest
in monitoring controls»to detect and prevent its agents from acting
illegally, it is iogically ‘necessary to overdeter it by not only
canceling the expected gain, but also creéting an expected loss that

1

justifies investment in monitoring controls™ -- unless other means

1 Merely removing the expected gain does not of itself give the
organization an adequate incentive to invest in monitoring expenditures
to prevent its employees and agents from acting illegally. To
illustrate, assume in a given case that the expected gain is
$1,000,000, and the likelihood of apprehension for the corporation is
10%. In theory, it would take a fine of $10,000,000 here to deter the
organization, but even this punitive a fine will mot necessarily deter
the individual actor who may face a much lower risk of apprehension.

If we ‘assume that individual actors within the organization are often
harder to detect and convict than the organization, it follows that
they may not be deterred when the organization is. Assume further that
a $200,000 investment in monitoring controls would prevent employee
misconduct that could create liability for the corporation. Given the
10% likelihood of corporate apprehension, it should in theory take an
increase of $2,000,000 in the fine to justify this investment. An
order of probation might impose adequate internal controls much more
cheaply without the need for extraordinarily severe financial '
penalties.

-5-
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(suéh as the use of probation éonditions) can‘bé gmployedvto assure the
- court that adequate monitoting cohtroléthave been ipstalled. In this

light, a sentencde to probation can be ﬁeans by whiéh sééiéty economizes

an.the éqsts of‘puni;hment. | | | |

‘More generally, preVeﬁtive probatibn conditions are a' -
saféguard againsththé_danger,that;excessive,feliance on the logic of
geher@l deterrence may lead us ;ysfé@ati;ally ei:hérhéo:"undgfdeter" or
"overdeter"Aorgénizations‘with threatened fines. Fof egample,'under
§8B3.l,mwhich éddgesSeg fiﬁes,vthe présumpﬁive."éffense multiple" is-
set at 2, ﬁnless a highér‘or 1owér muitipleAis speciélly'jusﬁified,
Thus, if the actual risk,of:épprehengidﬁ\is less than fifry percent'(as

'iﬁ may be for many Hard;to—deteég offenseé), financial:penalties bésed

"on sﬁch a-multiple should systematically underdeter, becausé théy do -
not adeguately compeﬁsaté for tbe lower than estimatedidetecﬁion risk.
Convefsely, if indiVidua1 sentencing judges‘séek‘to utilize higﬁer
ﬁultiples (ﬁp\té the permitted ééiiingLOf‘S) becauSe-théy’underestimate

"~ the likelihood of apprehénsion aﬁdbconviction,~tﬁgy may err in-the
'opposiée,direction and:impose unnecessarily severe-~penalties. In this
iight, iméosing;p;eﬁeﬁpive Prpbation_gon¢igi§ns¥cénHSéhviéﬁéd-a; a_::.

" means of.de-emphasiziné the importéncefoffthoée Qariables that we
cannof reiiébly e;t?m;£é,‘gﬁéh,aé;ﬁhéwégéééﬁeﬁ;iégxfisk:“ -

’from a policy pefspecti&e, th; cti;icéi iésuéisurroundihgkfﬁe
use §f probation f&r:organiZational offenders islphechst 6f‘sﬁch a‘ |
strategy iﬁ reiatiéhvto ité benéfitsi 'if é.senceﬁée éf‘;robatigﬁfweée.
conceived'of as granting the.sentgﬁcing‘éouft a;bfoad chartéf té |

intervene in internal corporate decision-making, the costs of such an
-6-
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approach might be high, as a danger of bureaucratic interference would
arise that could chill economic efficiency. Still, Coﬁgress addressed
these concerns in.the statute and provided in §3563(b) that all
conditions of probation "involve only such deprivations of liberty or
property as are reasonably necessary for the purposes of senteﬁcing";
in~addition, §3563(b)-sﬁecifies that probation condi£ions ﬁot p?eclude
the organization from engaging in any legitimate occupation, business
or profession. In compliance with these directions, these guidelines
take a narrow view of the court’s role in setting probation conditions..
No authority is granted the court to interfere in, or supervise, areas
of legitimate business discretion. The central aim of these guidelines
is to improve‘the“corpbratibn'g own monitoring controls and to increase
tﬁexprobébility that infernal warning systems will detect future
criminal behavior. Voluntary compliance is encouraged, and it is
anticipated that the corporation will normally take a leading role in
proposing the probation conditions- and internal controls that should be
imposed. See §8D2.5.

For the most pa?t, the gypes of internal controls that ﬁight
be imposed under a seﬁtence to probation are not novel and have well
established.pfecedents, both in tﬁe staﬁdard'practiéés~o£~the
Secﬁfities,é%HNExéhaﬁgé‘Cbmmissibn, wﬁiqh ﬁo;é théﬁ?a?decéde ago
pioneered the develbpméﬁt of imprqvedAmonitoring and auditing éontrois

through consent decrees and‘injunct:ions,2 and in earlier practices’ of

v g > s .

2 Consistent with the SEC's approach on internal controels, no
attempt has been made in these guidelines to mandate any particular
system of internal: controls. Rather, as the SEC has observed, "[t]he
test is whether a system, taken as a whole, meets the statute’s
specified objectives. ‘Reasonableness’, a familiar legal concept,

-7-
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federal courts in fashioning injunctive remedies, whlch sometimes have
involved monltorlng corporate conduct through Judlcially app01nted

3 In principle there;is no reason why a sentencing court,

overseers.
fellow1ng a criminal- conviction based upon proof beyond a reasonable
doubt, should have less flex1b111ty in the preventive restralnts that
it can impose than another federal court, which may grant an injunction
in a civilvactien{bfedght by enxadministrative agency .based only upon a
preponderance of'the evidence and without.eny showihg.that crimihaii
conduct has occurredi Moreover, the. bar generally has not oppoesed, and
hae_ih many eases,aeepted{ the éEC's stahaérd cohseht decree |
conditions. Today, ih'the wake of a major'cetporatevscéndal, the
cerporation;s board will usually cohduct a detailed intetnaly
inveetigétion,.typicaily ihvoiving the use of outside special counsel,

~ and resultlng in a lengthy self- study and improved internal. controls 4

Federal law also requlres most: publlcly held corporatlons to- malntaln

anﬁadequate system of-lnternal accountlng controls.? 1In this llght

depends on an evaluation of the facts and circumstances.” SEC Exch.
Act. Rel. No. 34- 17500 (1981) '

3 This tradltlon traces back at least to.Georgia v. Tennessee
Copper Co., 206 US. 230 (1907), which upheld injunctive relief
involving the appointment of a monitor to prevent further criminal
conduct by the defendant corporation. See also Reserve Mining Co. V.

Environmental Protection Agency, 514 F-.2d 492 (8th, Cir. 1975) ;.
Pennsvlvania . v. Porter, 659 F. 2d 309 (3rd Cir. 1981)

4 For recent cases, see In re E F. Hutton Banklng Practices:
Litigation, 634 F.Supp. 265 (S.D.N.Y. 1986) (noting study conducted by
former Attorney General Grlffln Bell following Hutton’s conviction);

~Allison v. General Motors Corp., 604 F. Suop 1106 (D.C.. Del 1985).

> " Section. 13(b)(2) of the Securltles Exchange Act of 1934,
added by the Foreign Corrupt Practices Act of 1977, requires all
"reporting™ corporations to "devise and maintain a system of internal
accounting controls sufficient to provide" certain specified assurances.

-8-
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corporate}probétion represents not a new departure, but a codification
of existing practices and requirements;‘coﬁpled wiﬁh a clearer judicial
role to ensure the integrity of the process.

A final reason for authorizing corporate probation involves
public confidence in our system of creimina.l Jjustice. In the public’s
eye, a precisely;calibrated system of>fiﬁes.may\bo"porooivod‘as
amounting to a tariff system that permits corporations and other
busineés entities to engage in criminal behaﬁior’so long as they are
prepéred~to pay the specified tax. Ultimately, the aim of the criminal
law (and of Congress) ‘is to. prevent the'prohibited behavior, not simply
raise the cost of engaging in it. .Thus, while it is oefensible to
structure a system of penalties so that the fine approximates either
the expected benefit or the expected social loos,‘it is particularly
important in such iﬁstances,to coﬁmuﬁicéte clearly that this effort to
price the criﬁe does not legitimize .it. Organizational probation, as a
supplementary sentence, makes clear that there 1Is no price that, when

paid, entitles the organization to engage in the .misbehavior.

§ 8D2.1 Imposition to a Termoof Probation -

(a) In addition to any other sentence*imposed’by the court,
an organization should be Sentencod~to>proba£ion, subject to the
restrictions in subsection (o)obelow,~when ,

(i)  the offense wés.eitherA

(Aj ‘a felony, or
(B) a misdemeanor that (1) resulted in a loss of

human life, (2) otherwise threatened the health or

-9-
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safety of any individual,:o? (3) was pért ofné pattefn

of criminal behavior inﬁolviﬁg attleéstvone othé;

criminal éonv1ctlon within the'flve years lmmedlately

preceding the date. of the 1nstant con?iction‘ and -
(ii) the courtifindS’that“

f‘A) managemeﬁtvpoiicies orzpractices 6f the
organizatién, including any inédequaciés in its internal
controls, encouraged, facilitated, drzoﬁhérWiée;
substaﬂtially contributed,to thgfcriminéi beﬁavior or

delayed~its detection, and'éuchjpolicies or-practices
have not been corrécped in a m;nner that makés
Tepecition of the same or similar ._<:'v1_v"’im‘ina‘ll ‘.beh‘avvvior
hlghly unllkely,

(B) the c1rcuﬁstahces“sufréuﬁdlné the offense

inéiuding the'possible‘inﬁolvementiof senior

: ofganiZational.officiaié~.héve not 5eenlé&equatelyf
Eclarlfled .and the - fallure to obtaln sﬁch clariflcatlon
is likely to diminish respect‘for the law, hinder
internalsaccountability,;or.oghgryise be cont#ary.toiﬁhe 
public intégest:'orn . |

;(C) the organization wouid'hot otherwise be - -
required té makeuxestituCiqn’to.any pérsénvOr:persoﬁs
injuged as a prbximate fe§ult‘§f its criminal behavior,
and any complication ér.prolongaﬁion of the senﬁencing
procéss‘resulting‘from-awarding‘$u§h restitution as a

- condition of probation is oﬁtﬁeighéd by the need for
-10-
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réstitution of such victim or victims; or
(D) thé organizétion is able to provide essential
community service or interim relief for the benefit of
the victims offits.crime,"or”to,repair or_reétoré
_specific harms or injuries, provided that in all cases
_ hereundef thémcogrtifirstgfinds thaﬁ én_order of,;
restitution is eithe;vnot féasible or not otherwise an
adequate substitute; or: .

- (E) the organizatjon is sentenced to pay a fine,
make restitution, satisfy an order of: criminal
forfeiture, comply wi;hraﬁ order of notice, or perform
community service, and either it is unable to perform or
make full payment thereof, as required, or;sgéh payment

. or performance is to be delayed in whole or part for .a
period extending more than 30 days frgm;the,date of
sentencing...

(b)ﬁiA sentence of probation may not be imposed in the event:
(i) the offense of conviction precludes probation
as a senténce;
(ii) the .offense of conviction is an~infraqtiqn@;1i
Connenta;x‘A
Rather than make probation a mandatory sentence for all
felonies and serious misdemeanors, thiszséction-auchorizes a sentence.
to probation only)in five .circumstances:
. First, where management policies, practices or inadequate. -

controls bear a.causal responsibility for the criminal behavior,

-11-

DRAFT PROPOSAL ON ORGANIZATIONAL PROBA’I;ION: PUBLISHED FOR :
DISCUSSION PURPOSES ONLY. THE CONTENTS OF THIS-DOCUMENT e I
HAVE NOT BEEN ADOPTED BY THE SENTENCING COMMISSION(® - . < - July:1988



subparagraph (A) of §8D2;1(a)(ii)'instrgctsithe court to impoﬁe-a
sentence to probatidn,.unless the eoﬁrt'finds“thaé‘these_deficieneies
were subseqqentiy‘corrected so as to minimize ‘the risk of recidivism.
In meking both.ef.theSe determiﬁetions;lit isbaséumed'that the court
will consider, and hay ?rEly“fupdﬁ‘, iriféi’fm’ai‘ti’o‘ﬁ and ‘svaluations centained
in- the presentence report prepared by the probatlon officer, who may be -
spec1a11y appoxnted by the court inder §8D2 5. fﬂoﬁever, the |
organization, itself, w111 have the opportunlt& to comment on this
reporteaﬁd may seek to_eohvinte~eheWCOurffthaevany problems: or,
deficiencies notea in it have'béen~COrreétéd so aS»to'oBvia;e the.needi
for a sentence to‘ptbbetion; .See:§8ﬁ2.6¥ Thus, this section creates
an incentive fo:-VOluntary.eompliahce. |

The following examples 111ustrate c1rcumstances in whlch the
conditions - speﬂifled in subparagraph (A) mlght requlre the pfeparetlon

of such a compliance plan:

Illustration Onme. XYZ Corp. is ¢ohvi-ct;ed. under the. il?orei_‘gn
Corrupt Practices Act, after having made cash payments to pe}itical
officials*ahd pureh&SerS' represeqtatiVeS“iﬁ‘severai fqreigﬁ eountries.
At trial, it is proven that a $10 million slush fund had been
establis'he'd,' which had’ hever _c'oine’ to the a’tt‘entiop of the corporation’s

audit committee, although it was known'to certain of its accountants.

; Illustratioh»Two; :B. corp; and several of its executives are

.coﬁvicted of haViﬁg‘sold colored water asiapple j#ice'qver_affive_yeag',
period. Midway during the period, senior cofperate’execﬁtiVeS learned
of thie illegal'precticefand'consultéA'the c§rporafidhf$ lawyers as to

whether it ﬁus%*be“halﬁéd: hbﬁever,~ﬁ6'féport or other communieationv

~12-
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about this on-going problem ever reached the board of directors or its

audit committee.

Illustration Three. ABC Corp., a brokerage firm, is

convicted of 500 counts of mail fraud for systematically defrauding its
commercial—béﬁks'thrbugh'afstandard procedure -of making overdrafts-—on -
its accounts. Over fifty of the firm's locai branch offices are found
to have participated in this program of overdrafting.

Jllustration Four. On three occasions within the last five

years, Widget Corp: has been found to have leaked a toxic mercury
substance into local waterways and to have contaminated local drinking
water. Two of these prior instances resulted in civil penalties, and
the third aﬁd most reéent~instaﬁ¢e led to a criminal conviction on a

misdemeanor conviction.

The foregoing examples are only illustrative and not
exclusive, but they show factors -- répetition,'involvement of senior
management, a systematic practice;:ﬁérsisteﬁt'information blockage
within the organization, or dy;functionai'internal concréls -- that
should be addfeSSed at sentencing and that may justify:uSe of a
sentence to probatibnﬁ Essentially, this same view that preventive
restraints constitute legitimate probation conditions has been ehddrséd
by the American Bar Association in its Standards for Criminal Justice.
See ABA, Standards Relating to Sentencing Alternatives and Procedures,
18 ABA Standards for Criminal Justice §2.8(a)(v)(A) (recdmmendiﬁg as a-
precondition for the imposition of a sentence to probation that the

court find that the ﬁﬁdérlYing criminal behavior have been "facilitated
-13-
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by inadequate internal accounting or monitoring controls or .;. that a
clear and present danger exists to the public health or safety ).

Where the corporatlon is publicly held and has an independent board

the focus of probation conditions should be on the re- establishment of
internal»accountabillty. Where this is not the case and the |
corporation is controlled by personsjwho may benefit from the)crime,
more interventionist strategies.nay:sometimes be'appropriate!yinvolying
special recordkeeping procedures that the probation officer will
supervise and reports from de51gnated off1c1als or employees . See

§8D2.4(b) (1) ..

Subparagraph (B) of»§8D2;1(a)(ii)”establishes the triggering
conditions for 'a probation condition‘that esSeptially codifies the
SEC's established practice of requiring an internal investigation and
report. The premiseynere is that adequate internal accountability )
normally cannot.be.restored unless and until the board of directors
(or, if there is not a disinterestedfboard,:the shareholders) hasjan
adequate understanding of the events resulting in the conviction. In
addition, subpara&raph_(B)_is also .a response to an unfortunate plea
bargainingvdynamic{that often results.when corporations are,proseeuted.
Recurrently,lthe charges are dropped againSt individual officials at

the same time as the corporation pleads guiltyrinrexchange; uInISuchf
instanges! the corporation's plea of;guilty may establish yery_little:;
factually about the nature‘of_the criminal conduct,’ Indeed,_the
contrast,i5~striking,between;a plea:of guilty in anfindividual'casey

Qhere Rule 11 of the Federal Rules of CriminalkErocedure requires the
-14-
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court to ascertaiﬁ that.the.defendant's plea is knowing and voluntary
! : _-- a process that as a practical matter‘requires the court to review :.
} the factual elements of the indictment® -- and a corpﬁrate prosecution
| where the corpérationls plea- of- guilty (or:nolo contendere) -
communicates very little information about what actually happened;
{ o " Although the permiSsibflity,of plea bargaining is not here questioned,
§3553(a) (2) states,thét a purpose of sentencing.is "to prdmote’respect
for the law,“;andNthis obligation implies.that the.court should not
permit,ﬁhe-Sentencing process to serve as a shield by which the
involvement of éulpabie individuals can be effectively'screened fromV

public view.

% When the,éourt finds that the circumstances‘specified in
subparagraph (38) of §8D2.1(a) (ii) are present, it should require an
investigationaunder~§8D2.4(b)(2).. It’should be emphasized, hoﬁever,
thatfthe‘purpose of the investigation is to restore internal
accountability and maintain respect for the law, not to gather evidence
for further cfiminal;proceedings,against individual officials. As
noted in §8D2.4(b)(2), no individual should be required to waive the
priQilege égainst self-incrimination; nor.should the orgAnization or
any.individualvbe nequired«tonwaivewthewattorney/clientwprivilegeﬁfQThe
court may also substitute a généric disclosure of theAbroad ouﬁlines of

the conduct for a specific factual disclosure if it finds that

®  See Henderson v. Morgan. 426 U.S. 637 (1976) (failure to
ascertain that defendant uaderstood elements of the crime and
acknowledged committing them prevented court from accurately
determining whether the plea was voluntary).
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:ﬁunjustified"ninjury to any individual or the organization would

otherwise result. See §8D2.4(b)(2).

‘Subparagraph (C) of §8D2 1(a)(ii) authorlzes the use of
kprobatlon as a means- to prov1de restitutlon where an 1ndependent |
sentence of restrtutlon could not beblmposed because §3663 & Order of
reStitutioﬁ")fauthorrzes*restitution”only“for offensesmunderletle'18w“
and one other statute. The 1eglslat1ve history of the" Conprehen31ve o
Crime Control Act‘of 1984 expressly lndrcates-that restitutionvnay'he
imposed as a cdndition of‘probation where‘it,couid not;be ordered as an'
indenendent sentence. Senate Report No.?SS-ZQS states that,the Act
"carrles forward the current 1aw prov151on permlttlng 1mp051t10n of a
condltlon that the defendant be requlred to make restltutlon to a
uictim The court could in an‘approprlate case order restltutlon not
'covered by paragraph [§3563](b)(3) (and sectlon 3556) under the general
prov151ons of subsectlon [§3563](b)(20) In ‘a case 1nvolv1ng bodlly 'v
injury, for example restltutlon as a condltlonvof probatlon need not

'necessariiyfbeylimited to medical expenSes." (at pp.‘95-96).r

o Section’3663(d5>re§uires a sentencing»courtvto‘order:"
restitution by thejdefendant; unless the cOmoliCation'or prolongation
of the sentencing orocess*resulting from the‘fashioning of such an
order.outnerghS‘the need to provide‘restitution to any victims.i.Thisa
same standard”should.govern when restitution is awardedhas a;condition
of probation,:and the last cTause‘of.suhparagraphvkd)vadopts

essentially"this~formulationh“vHOWever;'whenwtheMCQUrt determines“that'k
o S16-
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the victim’'s need for restitution does outweigh these considerations of
delay, it is not limited by the standards of §3663 and may, for
example, order restitution of non-medical expenses. See §. Report No.

98-225 at 9596.

Subparagraph (D)Vof”§8D2.1(a)(ii) Speoifies the circumstances
in which an order of gommunity service ié deemed justified. Section. ..
3563(b)(13) provides that the court may require as a condition of -
probation ohat the defendant "work in community serviece as -directed by
the court," and the Senate Report indicates»thao "[t]his:condition
might prove especially useful in a case in which the imposition of a-
fine or restitution is not aporopriate, either~bécause of the
defendant'’s inability to pay or because the victims cannot be readily
identified or the actual amount of the injury is slight." See S. Rep;
No.'98.225“at p. 98. No indicationvexistsythat Congfé55~intended this
condition to apply only to individuals, ‘and prior case law had also
upheld the impooitiontofma community service probation condition oﬁfa“'

convicted corporation. See United States v. Danilow Pastry Go.,.Inc

563 F. Supp. 1159, 1164 n. 11 (S.D.N.Y. 1983). An illustrative case
where an order of community service might be appropriate would be one
involving environmental damage, resulting from an oil spill ‘caused by
illegal acﬁivity. ‘In such a case, mﬁch?of the harm or‘injﬁry might not
occur to identifiable individuals (or might occur to wildlife), An6-~
thus an order of restitution would be either irifeasible or not an
adequate substitute for an ordef of commuoity‘service requiring the

offender to restore the damage.

-17-
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Under §8D2 A(b)(S) when probatlon is 1mposed to fac111tate an ' . .
‘order of communlty service, the cost to ‘the organlzatlon from such an
order should not be dlsproportlonate to the maximum f1ne 1mposab1e - ' T ]

However thls cost need not be subtracted from the flne actually

imposed (whether or not'such fine is the maximum fine allowable). This

" rule is necessary to prov1de some outer:. llmlt ‘on .the court’s authorlty

and is also consistent with ‘the prevalllng law :that probatlon
conditions need only be reasonably related to the crime .and the | e ;
purposes.of*sentenc1ng' See §3563(b) (requlrlng that probatlon .
‘condltlons 1nvolv1ng deprlvat1ons of property ‘be reasonably necessary.

for the pnrposes“ of sen*enc ing) .- The purposes,of sentencing include

the imposition of “just punlshment-for the;qffensef (see

§3553(a)(2)(A)),~which conceptmcertainly\includes‘making victims whole.

Subparagraph (E). of §8D2. l(a)(ii) recognlzes that a. sentence.'
to probatlon is a useful and approprlate mechanlsm by wh1ch to enforce.
orders to pay-a flne,‘restltutlon or perform acts; hav1ng f1nanc1al or
other‘costsﬂ"_For thedcorrespondingiprobatron condltlons;.see

_§8D214(b)(&).‘y5ee also §802.7*0nwenforcement.

§802 2 Term omerobation' : ;‘ '_~ ,ai-'.*~f».
" (a) When a sentence to- probatlon is 1mposed kthe term of
probation shall be: " | |
(l)‘jinfthe Casé;of,a'felonyg.at-least;one»year; bdt in

' no.event -more-than five years;.
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(2) in any other case, no more than three years; provided,
however, that the term of probation should not extend beyond the
court’s immediate objective in imposing a term of probation, unless a

longer term is required by law.

the reCOmmeﬁdations,‘if'any; of the'probatioﬁ”offiééf;‘ahd”aftéf‘giViﬁg‘
notice and an oﬁpofCUnity to respond to the government; the couft‘may
order early termination of ‘probation and discharge the"ofganiZati;d,‘if
it finds that (i) no condition of probation has been vidlated, ‘and (ii)’
the circumstances réquiring'pfdbatioh no longer exist ‘and ‘are not
likely to recur; provided, ‘however, that, in case of a feIdny;‘aﬁy‘such"
termination and dischérge shall not take place prior to the completion
of at least one year of probation.

(é)'The court may, after a hearing, 'extend a term of
probation, if less than the maximum term was pfevibusly'imposed, or -
modify or enlérge the condiﬁionsfof probation, ‘at-iny’ time ptior‘té the
expiration or termin#tion’of»ﬁhe term of probation; “as pfovided-in~18?‘
U.S.C. §3564, if it finds that a condition of probation was violated or-
if it acquires new information not in its possession at the time of the
last sentencing hearing that indicates the need for such an extension

in light of the purpbses of sentenéingf

Ay : * ~ Commentary
When the court imposes a sentence to probation in order to
facilitate an-order of restitution or community service or to ensure

payment of a deferred fine, the term need not exceed the period
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necessary to determine and award restltutlon perform the requlred
community serv1ce, or -pay the deferred f1ne -- unless the crime is a'
felony In the case. of a felony, 18 U S.C.. §3561(b) requlres a minimum
term of one year (and also spec1f1es a maximum .term of five years) In
a easefwhere~anyﬁrequired.restitutlon"or f1ne~1s.pa1d shortly after
senteneing, tne;organization will’thus remain subjectﬂto §3563(a)’s
mandatory condition that it .not. commlt another crime- durlng the
remainder of the mandatory one year term of probatlon If 1t violates
‘thls condltlon, additional preventlve condltlons may be lmposed the
term ofjprobation<mayfbe extended, or probatlon may be revoked and a

. higher fine imposed (if the maximum fine was not originally imposed).

.Sdbsection (b) of §8D2.2 tracks the_language'of'18 U.S.C.4‘
'§3564(c);'Inc1uding its minimum one year'tern."Where the conditions
specified in subsection (b) are satisfied, it may be assumed that the .
interests of Justlce ‘warrant., termlnatron - Extension'of a term of
probation is authorlzed by §3564(d), and modlflcatlon of the conditions
of a sentence to probatiqnzby‘§3§63(c) . See also Rule 32.1 of the

Federal Rules of Criminal,Procedure,_

§ 8D2.3 Conditions of Probation_,
(a) Any sentenee ofdprobation shalllinclude the condition
that the organiration not commit,another federal[astate, or Iocal crime
' duringatheltermvof probation;'provided, however, that if another crime
occurs within a different‘and unrelated unit of the organization, the

court should revoke nrobation only if it finds that the new violation
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evidences a pattern of violations or otherwise indicates that the
organization has not attempted diligently and in good faith to comply
with the conditions of probation.

(b) 'The court may iﬁposevother condiﬁions»that (1) are
reasonably related to_ the.;nggu:e _and.circumstances. of the offense, _the.. .
history and éharacteristigé of ﬁhe deféndant, and the pufposeé of |
sentencing, (2) do not require the defendant to refrain from engaging .

~in any lawful occupation, busineés?for profession (18 U.S.C.
§3563(b)(6)),“§nd (3) involve only such deprivationquf,libe:cy,or,
prbperty as are reasonably necessary to effect the:purposes of -
sentencing, including the néed to secure.the defendant’s obligation to
pay any deferred portion of a fine or order of restitution.
Recommendéd conditionsﬁare set forth in §8D2.4 below..

(c) If a term of probation is imposed for a felony, the
courﬁ shall impose at least one of the following as a condition of
probation: a fine, an order of restitution, or an order of community
service. .

(d) If the court is apprised of the exisfence,of victims of
the defendant’s criminal conduct who would be eligible to receive
restitution if a sentence of probation were.impo$éd and the court
declines to impose such a sentence or to make restitution a condition
thereof, the court shall state its reasons on fhe record for declining

to do se. ... . . L e e e e e

Commentary

‘Subsection (a) is derived from §3563(a)(l), which provides
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that ig is a‘ﬁandat6¥y éondition of prébatién that the dgféndant ﬁot
commit‘Qanother fedetal,‘staté'or:19cal éfime,during the term of
 prqbation." This handatory languégevis not, howevef,'sbngiti&éatp'thé.'
uning}stﬁéus.qf the larg’e_publicly‘heldvc’ofp'orationr particulérly the
‘conglomerate, which'may operéte fhfough numerous and ﬁhreiatéd,f
Subsidiaries;i The féct thaﬁ‘suéh.alfirm cqmmits one violétionkin'a
4Baﬁking:subsfdiaryLand;anothérgihla*con;;ructioniéubsidiafy; §évefd1
years apart;'méywnAt nécéSéaiiiy'§ignify gnyﬁhing{mofe‘thanfthat 1; -”'
.coﬁtrols,sevefal biilibhqullaféjiniés§éts and opefages on a‘sizéblé
scale. Heﬁcéﬁ §8D2;3ta)'; fiﬁéi'@iause;fehinds the-court th;t
revocation 0f‘prOBé;ibnvis @iécrgtionary."Sée»Rgle’32.1 Qf_the Federal
Rgles;okariminal ?:océdure‘énd §3§64(a)(1)ﬂ”_6f ébuféé,,even whgn the
court does.qot3revoke pfobatiqn, ig;may extend i;#fterm;or‘mOdify'its-;4
-condipigns'in light of'the'ﬁewfviolation or-ochér infofmétion{ See §§

' 3563(c) and 3564(d).

Subsection (b) eséentially’tracks thé lénguage of §3563(b),
including the implicit restraint set forth in § 3563(b)(6), applicable
only to organizations, ﬁhat thg'court ndt;preVent én dfgénizatiqn "from

engaging in a specified occupation, business, ot1prdfession,{{’ o

ysubéebtio# (c)dis‘mépdatéd Byf§3563(aj(2). ~Subsection‘(d)'
"pafﬁlleis fﬁe fequi:ement in §3§63(é)(2), which spgcifies that if the
" court does not order restitution. or'ofdgrSvonly par;ialtréstituﬁion;
:it "shall state on the recora fhé reasons fherefbr;.“'Consisténcy
_ requiresvfhat a simiiar 6b1igati0n‘to state reasons befrééoghiiéd when.
-22-
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restitution is imposed only as a condition of probation, which
alternative method is necessary when the crime of conviction does not

fall within those referred to in §3663(a)(1).

§ 8D2.4 Rék:oihinéﬁde’c_l Conditions 'o’f 'P’robAci‘on;(fE@l'icy‘
Statemeéﬁ)w> o . "

(a) The following "standard" conditions are generally
recommended:

(1) the organization shall answer in writing truthfully,
completely, and 5fdh§fiywhii'réquéstéwfér information, =
financial data, or reports on business operations made by the
court or the probation officer and shall uséAits best efforts
t6'cau3e'its officers, emploYees, and'égents to execute and
deliver such written assurances and certifications, which may
be required to be sworn under oath, as the court or the
pfobation officer shall direct; provided, hdweve;,”that no
individual should be reqdifed to sacrifice the privilege
against self-incrimination, and neither the organization nor
any individual éhould be required to produce materials
protected by the attorney-client privilege or to provide

" information that the éodrt'f{ﬁdé'ﬁét=fo‘bg related to any
probation condition or sentencing purpdse{‘v

(2) the defendant shall provide the probation'officer,
or the agents theréof, with immediate access to the
defendant'é offices,‘fa;iiitieéy\énd other'properties, shall

promptly submit for examination any books or records, and
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shall provide such further written~assuranees, in each_caSe
as the conrt or probation officer deems necessary to moniter
comniianee'with any probation édndition;f‘

(3) the defendant shall not1fy the probation offieer

.promptly of the f111ng of any 1nd1ctment or: 1nformat10n

_ 'in local, state, or.federallcant,vand of ~any conviction‘on,
ver.nlea entered with respect te such. charge or charges
fv.(b) The,following spec1a1“ condltlons of probatlon are
recommended in particular cases, as descrlbed below:

(1)1Comgliance Plan. If the‘court finds pursnant to
§8D2 1(a)(11)(A) that management p011c1es er practices
encouraged fac111tated, or otherw1se substantially
contrlbuted to the cr1m1na1 behav1or or deiayed its
detection,ftheicourt should require (A)bthe filing by
defendant or, if necessary, the probatlon officer of a

fcompllance plan,.satlsfactory to thebcourt detalllng the
spe01f1c procedures ‘that §111 be implemented to correct such
policies, practlces,‘or 1nadequacies at or prior.to the date
‘of sentencing, and (B) the ebmmnnicatien ofvtne terms of sneh
plan‘and the conditions;ef‘probation.to'relevantupersonnel.

' Compliance with such plan should, itself, be a condition of
probation. Such,planrmay require:

'(A) the eenduct.of a special audit or other internal
innestigatinn 6rfinspectidns{_which may be required

"periodieally during the term of ﬁrbbation;
-24-.
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(B) the appointment of independent counsel or the use,
if available, of a special committee of independent
difectors;.

(C) the hiring and use of special consultants;

. ws (D). the adoption of new.or revised .information gathering

procedures and the preservation and centralization of such

records or of any other_ipformgti§p“g§§hgre¢_by the

organization;
_.....(E) the designation of a Special compliance. officer with
responsibility for supervising organizational activities
related to the criminal pffensé;

(F) the revision or adopcion of formal corporate
policies, including those expressed in employee manuals and
other written procedures, inciuding notification procedures

for the reporting of specific transactions or events to

-specified personnel with the organization, including the

board of directors.

(2) Internal Investigation. If, pursuant to § 8D2.1(a)

. (1i)(B), the court finds that clarification of the

.circumstances of the crime, including the possible

involvement of any officers or agents of the organization, is

appropriate, the court should require the preparation of a

;§pggia1h§tudy,VCQ¢be”gondgctgd,,as xhe;cougt,sha11>direct,

either by agents of the corporation approved by the court or
by.special counsel appointed by the court, which report shall

set forth a factual account of the criminal behavior, the
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involvement of corporatevpgrSOnnel therein, and an evaluation
of existing and possiblé internal contrdl systenis. When
completed, suéh report shall be filed with the cburt’as a
' puﬁlic document, exéept.to thé extent that the court permits
the substitution of a factual summary therefore in order mnot
to éxposéithe corpo:ation or others to unjustifiéd‘injﬁfy;"
3) Restitutidh;'*lf ﬁhé'coﬁft‘finds, whéthef'pursuant.
to §8D2.i(a)(ii)(C), or otherwise, that victims‘of‘the‘crime
should’receive restitution, it should’spédify_procedures for
the cdnduct'of a restitution hearing, including, when -
permitted under 18 U.s.C. §3555, prdcedﬁrés for the gi#ing of
an order of notiée»to<viCtims,.and”Should require the
prganizatioﬁ to make restitution in compliancé therewith and
provide the court with detailed reports as to all ciaims made
-ﬁpdﬁ'thg organization for restitﬁtidn or\d#mages with reépect
to the criminal béhavior and all payments made*byAit’of on
its behalf. |
(4) Security Préﬁisidns. If the‘ofganiZation is unable
to pay (or otherwise‘satisfy) immediately any fine, order of
restitution, ordeffof:ﬁotica, or criminal forféiture imposed
by the cdﬁrt, the"ofganizatién’may be'prdhiBitéd.from
‘éngagiﬁg in any of the fdilowing ﬁraﬁSactidns“or activities
without prior notice. to, and apptovaliby, the court: (A)
paying divideﬁds or making any other distribution to its
eqqit&'holde;s3 (B) i;suing new debt or equity‘Sgcuritiesfor

commercial paper, or otherwise obtaining substantial new
-26-
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financing outside fﬁe ordinary course of business; or (C)
entering into any merger, consolidation, sale of substantial

~vassets,>reorganizatioﬁ, refinancing, dissolution,
1iquidétion, bénkruptcy, or other major tranéactidh; In
addition, all employment compensation .or other payments or
property:transfefs by thévorganizatioﬂ4tb;anyvequity‘holder,
director, officer, subsidiary affiliéted corporation, or
managing agent‘m;y be‘madévsdbject-to prior review and

. approval by. the céurt.

(5) Community Services. If the court finds, pursuant

- to §8D2.1(a)(ii)(D);'that the: organization .is able to provide
essential community service or interim relief, or- to repair
‘or restore specific harms oi»injuries, for which an order of
restitution is:either not feasible. or not an adequate
substitute, the court shoﬁld-specify the specific services
.that the organization is. to provide and require performance
of such.servicés for the benefit of its victims as a
condition of probatioﬁ; provided, however; that the costs of

. such. services should.not‘be disproportionate to the maximum
-fine imposable for the offense.

(6) Expenses. The defepdant éhall pay: the reasonable

fees and expenses of:énjﬁspeciél counsel or probation

-officer, .and any agents thereof ,); appeinted by the court

© pursuant to §8D2.5 and any other expenses incident to
preparation of the répofts—descfibed in special probation

conditions (3), (4) and (5) above.
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v(c)‘ Preventi§e pf§b§ti$n.éon&ipiéns.(i}sshduld Sg-iﬁposed
bﬁly to rgduce the iikelih;od of.future cri@inal vidiatiqps‘siﬁilaf or
related ﬁo the instaqt offensé,l(ii)‘shoﬁld=be limitéd'iﬁ‘their‘scdpe~
‘to those portipns of'the,drganizafioh's operations‘orfmanageméﬁt

involved in the offense or responsible for'itsfdetectioni'and (iii)

' Shbuld-princiﬁally'éeek eiﬁher.tovincreése ;hé probébiiity of detection

of futurévcfiminél behavidr»or'ﬁhe mohiforiﬁg gapacity éfninternal‘
orgaﬁizational‘organs.‘ ¢9ndiﬁi§ns,of thé:foii?wiqg ﬁype a?e'not
authorized for an organization énd'SHall.be‘cénsidg;édfiﬁcbﬁsistent .
withjlé'U;é.C. §3563(b):

(1) Conditions féquiring.ché'disﬁiSsal cr»degotioﬁ‘of
organizationél personnel of‘iﬁfringing on the sha?eholdérs’
rightv;o eleét Airectofﬁ;‘ | | | ‘ |
- (2) Conditions that‘undﬁly.bUIdgp or coﬁstfain the
Iegitiﬁaté:finangial; iﬁvéstment, or busiﬁess disére;ion of

organizational officials, such as by restricting the opening,

‘c1051ng oF reLoc#tlon‘ot'piAAts, the hiring 6r‘dlsmlssal_ofy.
"émpléyeés; chaﬁgéé in pfd@héﬁgl'dr other bﬁ#iness gpéréﬁions;
f(3) CQnditibnsctha; impoSe un;gason%b1e costs’or:delaf '
on the organiiation‘in_relatiop_to'ghé éoteﬁ;ialjsocia1 hérm
'-from.tﬁé‘éffgnse;-gnd~ | |
(B C;nditid£§_ﬁhat reqﬁifé<the ﬁakinglof charitable_hr
’othér financial‘éontributiongféﬁ ény éefsoﬁ br1of5aﬁizétion'
that i;”ﬁot a vi?tim of>the crimé entitled'td rgceivé »

restitution or community service.
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Commentary

‘The "standard" conditions set forth in subsection (e) of
§8D2;4'para11el tﬁose typically’requifed of iedividual pfobationers
with neeeéeérj"édjustments © Although it might be constltutlonally

Afpermlssible to require the organization-to waive  the attorney ~client—
pr1v11ege, §8D2 4(a) (1) does not permit such a compelled waiver in the
belief that this might expose the organization to increased civil
litigation, because the waiver could create rights in third parties.
The corporation (and other business entities) ‘has no censfitutional
right agaiﬁst self-incrimination.

The "special" conditions of probation set forth in subsection
(b) of §8D2.4 directly correspond to the triggering criteria for the
imposition of a sentence to probation set forth'ie §8D2.1. - Several
different limitations are seteforth in §8D2.4. First, when a
compliance plan is ordered, a specific plan must be approved by the
court'under §8D2.4(b)(1). This requirement responds to the concerns
expressed in United States v. Atlantic Richfield, 465 F.2d 58‘(7th Cir.
1972), where fhe sentencing court had instead ordered the defeﬁdant ed
"set ‘up a program within forty-five (45) ‘days te handle oil spillage
into‘the soil and/or stream." 1Id. at 61 and n.l. The lack of
specificity of such an order was found‘ijectiénable by the eppellate
court, because.lt left the defendant with an 1nadequate basis for

' know1ng whether it had complied" w1th the probation conditions.

“Before'determining'whether to order an internal investigation

under §802.A(b)(2), the court should first review the Presentence
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report. If adequate clarification is obtained in that document and
such information has been presented to the board, a special probation
condition ordering an internal investigation should be ordered only if

necessary to‘naintain "respect for the law" under §8D2.1(a)(ii)(B). B ' :

This approach also creates a p051t1ve 1ncent1ve for early dlsclosure to'
the probatlon offlcer because the presentence report is a confldentlal

document; See1§_8D2.6(b)T

Subparagraph (b) (6) of §8D2 4. requlres the defendant to pay
the reasonable expenses of probatlon. Courts have approved the_
fairmess of a rule requiring probatloners to repay.costs of their

prosecution or state-prov1ded defense., See, e.g., Fuller v, Orezon

417 U.S. 40 (1974), 79 A. L R. 34d 1025 (1977), Comment Charging Costs .

of Prosecution to the Defendant 59 Geo L.J. 991 (1971).

Subsectlon (<) of §8D2 4 spec1f1es certaln 1mpermlss1ble

Iconditions Under subparagraph (c)(l), the court may neither requlref_
the dlsmlssal of a senior officer or the electlon of new dlrectors -
these ch01ces properly belong to -the shareholders ‘and anﬁ_pontrary-
“rule would visit a penalty on persons who had not been conv1cted of any
crime. Under 18, U. S C. §3563(b)(7) a probat;on condltlon-may;reqq1re
the probatloner to refraln from "assoc1at1ng unnecessarlly with . L
specified'persons,; In the case of organlzatlons, the provision should
be read narrowly andlapplled‘only to convicted individual feloms.

Thus, if a corporate presrdent were con&lcted and re51gned from offlce

it would be. permlsSLble to. bar the corporatlon from hiring him in any
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capacity for the term of probation.

‘Undér_§8D2.b(c)(&)y charitable:contributions'may not be

ordered as a condition of probation. Although a few courts have done

so, (see, e.g., United States v. Mitsubishi Intern.:-Corp.., -677 F.2d-785
(9th Cirﬁ‘1982),.mostwhave,disépproved. ;C0ufts are not well positioned
to act as foundations, and'judgés may also have strong preferences for
local charities that can sway their judgment. To be sure,
organizations can still make charitable contributions, andfﬁhis may
sometimes cause the court to reduce the fine imposed, but the adoption
of guidelineélfor fines should reduce the use of this technique for

evasion.

.“Subparag;aph.(c)(Z) of §8D2.4(c) essentially fleshes out the
restriction implicit in §3563(b)(6), whichxauthorizes-dnly an
individual to be restrained froﬁ’“éngaging in a specified occupation,
business or profession;.;;W As explained in Senate ‘Report No. 98-225, -
becauée of "business concerns [about]’ ... inappropriate use [of this
condition] to put a legitimate enterprise out of business, that part of
the provision has been modified to relate only to individual offenders.
This deletion should not be construed to preclude the imposition of
appropriate conditions designed to stop the continuation of a
fraudulent business.in the unusual case: in which a‘business enterprise
consistently.operates outside the law.™ (id. at:97).-‘The Senate Report
also notes ‘the propriety of a probation condition directed at requiring

an organization convicted of executing a fraudulent scheme "to operate
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that part of the bu51ness in a manner that was not fraudulent " (4id. at

96) . In this 11ght the watershed between permissible and 4
'1mperm1551b1e condltlons appears to be . that preventlve probatlon
condltlons are not precluded by §3653(b)(6), so long as they are
apecifiC'and reasonable, whlle,prqphylactlc or punitive restrictions
are improper if they bar the organizatien from‘participating in

legitimate- business activities, markets,. or lines of commerce.

§ -8D2:5 Special Probation Officers"

(a) An organlzatlon sentenced to probatlon shall be monltored'

by a hrobation officer during the term imposed to the,degreefspec1f1ed
bytthe sentencing court. |

(b) The sentencing ceurt may appoint one or more qualified
persone to serve, with .or without'compensatien,,as speeial probation
officers to oversee an organizational probationer. A personzshall be
qualified to serve as-a probationwofficer fqrsan organizational‘
probationer if the perSOn has: sufficient training or experience to
effectively nonitot the conformity ofﬁthe organization’s conduct to its
terms of nrohatien.

(c) A;probation effieergappointed to monitor an

organizationalfprobationer should:

(1) dnform officers of: the organization as to the probation
. conditions specified by the sentencing court, and
provide them with a written statement clearly setting

forth all such eongitidns;
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(2)

keep informed concerning the organization’s conduct,

condition, and compliance with the conditions of

probation, includingvthe payment of a fine or

restitution, and report thereon, as necessary or

_ appropriate, to the sentencing court; .. .. ...

- (3 review_and‘comment on,.as appropriate, any reports

prepared by the organization for tramsmittal .to the

_ sentencing court in connection with its probation

.sentence; .

(4) perform any other .duty that the sentencing court may

designate.

Commentary -

This section describes the qualifications and duties of

persons appointed to serve as probation officers for organizational

probationers. These duties include the monitoring of the

organization’s compliance with-its terms of probation, but do not

extend to monitoring. or.control over other aspects of organizational

activities. The monitoring powers of probation officers for

organizational probationers are constrained by the term-of.probatioh;

such officers do not have the power to indirectly modify terms of

probation specified by the court through excessive monitorihg.

. Because of ‘the diversity of organizations potentially

sentenced to probation and the wide range of probation conditions that
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@ay befinvdiﬁed it Qill typicaliylbe'ﬁhe‘Caﬁe tEat afSEeeieI frobétib%i
offlcer w111 be requlred for each organlzatlonal probatloner : Personse?
quailfled to serve: 1ﬁ thls capa01ty may have d1verse backgrounds and

_training; indeed in Order to assemble‘the pfoper expertlse;to properly

, monItor organlzatlonal compllance w1th probatlon terms it may be.

I necessarj"to'eppoint,a paneliof:probetiqn offiéers-forfa_$1ng1e
probationer. Fof example,‘en'orgaﬁizetidﬁWCOnvicted'of,pplIution :
offenées_migﬁt ﬁave its probation overseen by a_péheI composed of a-
lawyer, an environmental'expert,eand an industriallengineer; Iﬁsofar.
‘as law comﬁlienee-ﬁill be the,deus df most probation terms,~speciaI_
counsel will ofCEﬁ‘be appropriate probetioﬁ bfficers fdr‘ofgénizational
'offedders; acting either alone or in COnjunctionIWith‘other'

specialists.

.‘Sdme of the;duties 6E a ﬁPoEeEioﬁ officer.overeeeing“an _

' organlzatlonal probatiener are.spec1f1ed in Ehe'éuldellnes, w1th'v'. :
allowance for further dutles spec1f1ed by Ehe.sentenclng court I_Theb
enumerated'dgtieS‘require that the probation-officer malnta;n

..surveillaneedof'only those bgganiZationéI-qperatidns releted'cefﬁhe
-instant effepse. Diﬁect manegementvof‘organizations_bj?probeﬁion '
officers or monitoring of ofgeniza;iqn aetivifieﬁt;hét are i?rele?ant‘

to the offense leading to  probation”are not authorized.

In perfbrming:the specified duties, é"probation officer may
seek the aid of agents actingEonJHis'or hef’behalf,v Thus, for example,

a probation officer wishing to confirm the-chemical-anelysis of samples
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of plant discharge might engage a chemical testing laboratofy to
provide expert chemical analyses. The reasonable,coéts of such
St\%die§;,wa§,,ﬁ?¢,1l;;;s'i? the fees of the probation officers themselves, will
normally be imposed on the Aefendant organizétion as'a condition of its

-probation.:--See -§8D2.4(b)(6) o tm s —m e e

..§ 8D2.6. Procedures (Policy Statement) ... .

(a) Preparation of Report. The probation.officer or other

personuappointedwby»thé-court to prepare the presentence ‘report (the
"Preparer") on a convictedvorganiza;ipn should»include in such report
(the "Report") recommendations regarding he desirability of a sentence
to probation and any particular terms of probation believed
appropriate.

(b) Preparation of Compliance Plan. If the Preparer
proposes a requirement of a Compliance Plan, as described in
§8D2.4(b) (1), the Preparer should normally provide the organization
with an opportunity to propose.ité own Compliance Plan for inclusion in
che_Réport.».Such a proposed -Compliance Plan should conform to the
following procedures:

(1) . Proposed Compliance Plan. The organization’s proposed
‘Compliance Plan should set forth the names of the
organizational officers resgonsible for its preparation

.- - . and.describe.the_investigation and other -procedures. . -
,employed in its development.

(2) Proposed Compliance Plan, Undertakings. The proposed

Compliance Plan should be signed by the chief executive,
+35;
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the chief legal officer, and the‘appLOpriate vicéf
prgsident.df the orgaﬁiz;tion, yhé‘éﬁ0u1d undertake to
' - disseminaté the térms ofﬂﬁhe Comﬁlidﬁcé~PIan~and~§he
cdﬁrtis Seﬁtenge.to all organiza;iongl ﬁembers whose
conduct is to bé affected ;hérgby. A?cértifiédiéopy‘Of
the minute§ of the‘béardtof‘direétors of the qompaﬁy,
indicatiﬁgftﬁét théywhavegbéen'inférméd bf the proposed

Compliance Plan, should be filed along with it.

S(3)3'Proﬁqsed.comﬁlianCe Plan, Objections by Preparer.
Informal Conference. 'If the Préﬁaret objgcts in any
respgct to,the organization’s proposed Coﬁpliance Plan,
'the fréﬁarér shguId attempt to resolve_differehcéé with
‘the organization infofmally; making due allowance for
‘the presﬁmed»e#pertisegéf the.ofédnizaﬁioﬁ-inj

establishing iﬁternal management procedures.

“(cIA Filing of Report. Thé!PFeparer Shéuld fileﬁits.final

Report with thelCouft*and‘with'bothkﬁarﬁies, aﬂd, at the dis¢retion:df
the‘sentencing_coﬁrf,_yith agencies haviﬁg a legitimate iﬁtéfest in the
‘infqrmatiqn’c@ntaiﬁédItherein.v Sﬁch @isclosgre';houl& Sé‘maae.‘
sufficiently'pfior to the imposition af sentencé to afford a reasonable
opportunity to prepafe‘reSPOnses and to éomment‘pherebn, and‘in no EASe
less than 10 days before sentencing, as' required by "1V8 U..S‘.C.‘ §3552(d).
No portion of thé Report shall‘otherwisg be ﬁéde available to the
public. On filing of pthRepOrt,Ieither'pérty‘mayifilg with the court,

on notice to their -adversary, objections to. the Report, and a motion
236-
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for a Hearing ‘thereon.

(d) - Pre-Sentence Hearing. If objections have been filed and

motion for a hearing made, or of its own motion, the Court, on notice'
 to all parties and to*anyfappro?riété agenéieé; should hold a hearing
at which parties shou1d§5e'éneitled"tOAEall witnesses-and-present— "
évideﬁéé'td the‘éamé extent as in a hearing for a civil injunction. -
Afte; considering the recommendations in the Report, the .court should
adopt such1probationary éoﬁditions, if‘anj, as appear by a
preponderance of the evidénce'to‘be reasonably related-to the goals of

criminal sentencing.

Commentary

This section describes a recommended procedure‘forvﬁhe
assessment of the desirability of probation in organizational-
sentencing, aﬁd for the development of related probation terms. 'In
each instance where an organization is sentenced and a presentence
report is prepared, this section recommends that the report address the
desirability of a probation sentence in light of the prerequisites for
such 'a sentence under §8D2.1. The preparer of the presentence report
may be either a probation officer (including a special'prébatioﬁ'
officer éppéintéd as described in §8D2.5) or anothér expert appoiﬁted*
by the court to prepare the presentence report in acc&rdance with 18

U.Ss.C. §3552. - ‘ N - : U

If the Preparer determines that any of the criteria for

probation specified in §8D2.1 are met, the Preparer should so notify
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the defendant and should prepare a correspondlng recommendatlon
regarding partlcular probation terms as part of the presentence report.
Where th; probation recommendation 1nvolves a Compllance Plan _the
defendant organization .should be given an opportunlty to prepare a
proposed Compllance Plan as described in §8D2 6(b) The_Preparer»may
incorporate. all or part of any proposed Compliance Plan in the
presentence report as welllas comments on any portions not so.
incorporated. The Preparer may also consider and recommend further
CompliancevPlan provisions; however the Preparer should give due‘
weight to the organizational expertise of officers_of.the defendant in
evaluatlng both the costs and benefits of‘additional Conpliance Plan
terms. Some regulatory negotiation over terms of the Compliance Plan
is contemplated by_this.section. 'Of course, in the absence of
cooperative participation by the.defendant‘organization when it is
given‘the opportunlty to develop a proposed Compliance Plan, the

Preparer should 1tse1f develop such a plan, calling on .the advice of

organizatlon specialists or other experts as needed

Disclosure of the Report-to'both-parties is authorized under
this‘section'in accordance with 18 U.S.C. §3552. Further disclosures
to interested agencies are provided for at“the,discretion of the court.
This procedure will allow agencies hav1ng continuing regulatory
responsibilities concerning a conv1cted organization an. opportunity to
comment to the court, the prosecution;‘or the}probation officer on the
terms of probation and to‘assess how those terms pertain to the I

“agency’s subsequent regulatory activities.
-38-
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§8D2.7 Enforcement (Policy Statement)

(a) If an organization violates a condition of probation at
any time prior to‘tﬁé:éxﬁiration or termination of its probation, the
coﬁrt'ﬁaygﬂﬁfﬁef%a heéring pursuant to kﬁle"jf.l of”tﬁe‘Fedéfal Rules
of'Criﬁinal??foceduré and after considering the factors set-forth-in 18
U.S.C. §3553(a) to the extent that they are applicable -- |

(1) céntinuegthéfofgaﬁiZation?on‘probatioﬁ,.with of without

extending the term or modifying or enlarging the
conditions;‘or'

'(2) revoke the sentence of probation and impose any other

sentence that wa# available at the time of sentencing.

(b) The courtfsﬁo&ld exercise all other authority provided
it by law to require compliance with fﬁe'conditions of probation,
including.its'authofity\to'hdld in éoﬁtempt'anyvpefsdn who willfully
violates any'undeftaking or other representation provided by such
person to the court df*any pefson who prevents, obstrudts,’impedes‘o;
interferes wfth tﬁé due pérfofmaﬁée of any probation cbndition“or who
intencioﬁally‘hinders or delays ﬁhe communication of any probétion
violation to the court or the probation officer throﬁgh thréats,

harassment, or misleading conduct.

Commentary

This section clarifies the sanctions available for violations
of organizational probation terms and for related misconduct by

organization members or other related parties. Where a probation
-39.
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violatioﬁ’is éstablishéd throqgh;glhéaring_mgéting'the fequiréments of »
Federal RuIeSof Criminal Procéduge 3271, a sénpencing court may‘either'v
impose new, ﬁofe‘stringént éermsgof,probationwbr resentencé.the
organizatlonal defendant to any harsher sentence that would havé been
ava11ab1e at tﬁe orlglnal t1me Sf senteﬁc1ng Ihls 1atter approaéh
preservés the opt;on:of:{@poglng g‘maxlmum flneq_an optlonlcha;HCOurtsxf
‘fqrmgfly a¢hieﬁed'byj§95pqndi§gvﬁheni@pésitiqngoﬁqésseﬁ;ence‘during‘

probation under prior law.

_If a ptqbatiQngﬁiola;ioﬁ i#fpreséﬁg{ éﬁé éhoige Petﬁeéﬁ‘a ne&l,
probation ééntence or somé'othér'séﬁténéé shéﬁld Be'bé;ed on.thé
court s #ssessménts of Qhether the goalé of probatlon sentenc1ng.as
s?éc1f1ed in these guldellnes mlght stlll be aéhieved through more. -
Striﬁgent and exteﬁSLVé probaclop restricthné?on the’ ‘defendant
orggniiation.viThe Qrganizétigﬁfs rqlé“inPaiscquIhg the Violatioﬁ;
remedyiﬁgzényqassaéiﬁtéa;harm to 6thefs?,éﬁd‘in addpfingJiﬁternalj'
reforms independgntkbf‘cburt co&pulsionlshd@ldngSQeighed by the
seﬁﬁencing cburtIinvcshsidering,géntiﬁued‘bPQPation,-_ﬁherefthe”goéd
faith of‘thé oréaﬁization’s.ﬁéﬁgéément ﬁ@wérdsxprobation compliaﬁcé,is_
in doubt, either a»sﬁbsténﬁial-fevisiéh,ofSits p;obétion tefms 6rta
véomplete‘revocapion of probation and reSentén@ing.ﬁq a‘méximum fine

- would be warranted.

Becéuse‘thgESgntencing-ReformﬁAct ofvi98h doesvnotrauthoriie
- . the use éf thghcoﬁtempc pover to enforce probation conditionms, a

potential enforcement problem exists if the organization is prepared to
_ao_
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openly resist the probation conditions and accept the maximum fine.
Although this problem deserves legislative attention, it :should also be
noted that the Sentencing Reform Act does not limit the existing

contempt powers of the court. By definition, a sentence of probation

"by threats or:force, willfully prevents;voﬁstructs, impedes or
interferes with, the due exercise of rights or the performance of
duties under any order, judgment, or decree of a court'of.the'United
States" commits a crime; .such conduct,also;may be enjoined under: §1509.
In addition, 18 U;s;C.‘§1512(b) covers not only force ahdfintimidation
directed.at any ‘other person (including organizational personnel
seeking to comply with a probation condicion,or.report its violation),
but also "misleading conduct toward another person, with intent to ...
hinder, delay or:prevent the'communicaﬁion to a law enforcement officer
or judge of the United States.of information relating to the commission
or possible commission of ... a violation of conditions:.of
probation...;" the term "law enforcement officer" includes both-
employees of the United States Probation Service and private persons:
acting in that capacity. See 18 U.S.C. §i515(4); Section 1512.alsb“
reaches misleading conduct intended "to cause or induce ‘any-person to:
withhold a record, document; or other object, from anféfficial |
proceeding.”.  Finally, under-18 U.s.c. §1514, the sentencing 'court,’
uponiaﬁplicatidn by :the.attorney-for the government,- may - issue- a @i
temporary resﬁrainingVOrder prohibiting harassment of any wifneSs or
victim, and §1514(c) defines the term "harassment” bréadly to' include

"a course of conduct directed at a specific person that ... causes
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A substantlal emotional distress in such person; and serves mno legitlmate
.purpose." Threatened reprlsals including ‘demotions or dlsmissals,'

would seem to satisfy this standard ifitheyslackfa legitimate;basisl

Because-one.ofathe termsfof.a‘sentence.to probation will
requlre ‘that all: probatlon condltlons be broadly disseminated to =
corporate off1c1als and. employees (see §§802 5(c)(1) .and. 8D2. 6(c)(2))
these cr1m1na1 prov151ons become appllcable and prov1de ample authorlty
to deal w1th conduct,that attemptS’to:hlde or'conceal information about
a probation’violation;smoreover,,therexistence of‘these criminal
provisionsjshould be proninentiy noted in the document sumnarizing~the»

_probation conditions that is disseminated.

finaliy, the court's contempt power clearly reaches any.
w111fu1 breach of any undertaking or- representatlon made -by an
organizational off1c1al to thewcourt Thus, any undertaklngs de11vered
by corporate‘offlclals at- the time the sentence to probatlon is.. 1nposed
can be punlshed by contempt penaltles if subsequently ‘these |
undertaklngs are w111fu11y breached ) See §802 6(c)(2) and- §8D2 4(a)(1)
(requiring organlzatlon to "use best efforts to\prOVLde«wrltten |
assurances and undertaklngs by offlcers) Eor example, if.a corporateu
president undertakes,in writing»at‘theutlme sentence to:probatiOn iss -
'1imposed to informithe*court,of.any probation.violation thatebecomeSnw'~
known to him, a willful~failure to do so‘could:trigger‘such a'penaltyﬁz
Accordlngly, the enforcement problem caused by the absence of - contempt

-or other penaltles in the statute can be substantlally rectlfled by use
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of model form undertakings, which would be delivered by senior

organizational personnel at the time sentence to probation is imposed.
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I. Introduction

This report summarizes data collected by the U S Senten01ng
Commission on criminal prosecutions and sentencings of
organizations in the federal courts during the four year period
from January 1, 1984 through December 31, 1987. ‘Section II
describes the data sources and methods of collection employed.
Section“III provides a summary description of 'organizational

prosecutions-and-sentencings during-the:1:984-1987 period-. -

Section IV provides .a more detailed analysis of offender and
offense characteristics:- for a sample of convicted organizational
defendants..-.-Section V. provides: a brief conclusion,-:highlighting
the preliminary nature of thlS report and tOplCS for: further’ '
study A :

Throughout the report an attempt has been made to link the
presentation -and discussion.-of:data to the U.S. :Senténcing -
Commission's draft guidelines on organizational sanctions:. “Many
of the tables reflect crime categories as defined in the draft
guidelines. However, it also should be noted that this has been
an iterative process. /During the process of preparing the draft
guidelines, the-Commission staff often took account of this -
ongoing research project in order to determine (1) which offenses
are most often prosecuted in the federal courts, and (2) which
offense characteristics:are generally observable. Information on
offense types assisted drafters in establishing guideline ‘
categories. Information on offense characteristics facilitated
the drafting of guidelines that could be applied to most cases
encountered w1th1n ‘each crime category.

IT. Bacquound on Data Sources

Th1s report is based on four bas1c sources of data. (1)»the
"Masterfile" maintained by the Administrative Office of the U.S.
Courts, which includes data on all criminal cases and defendants
commenced and terminated in the United States District Courts,
excluding petty offense casés disposed. of by United States
Magistrates; (2) the Administrative Office's Federal Probation
Sentencing and Supervision Information System ("FPSSIS"), which
includes data on criminal ‘defendants referred to.Probation
Offices; (3) Presentence Investigation Reports. (PSI's), which are
prepared by probation:officers  ‘prior to sentencing;:and (4) other'
court records including charging documents (indictment,
information, or complaint), docket sheets, judgment and
commitment orders, and cash ledgers.

The major data collection difficulty encountered was the
separation of "organizations" from the total population of
defendants, which was not coded definitively in either the
Masterfile or FPSSIS. Ultimately, this task was completed by a
combination of computer searching and a manual review of the

3



_complete list of over 220,000 defendants whose prosecutlons were
completed during 1984-1987. From that overall total, \the
researchers compiled a list of 1,659 organlzatlonal defendants e
"whlch then was used to collect data from all sources.

The Masterflle and FPSSIS data contaln only ba51c ,
~information on organizational: defendants and: offenses. These
data bases 1nc1ude information about the statutory offenses of
prosecutlon and conv1ctlon, -dates-of filing, .conviction and .
sentencing, and certain- sentenc1ng 1nformatlon, such: as fine .

- amounts  and probation terms. However, there is little offense-
or offender-specific.information.in . these data _sources.. _On_the. .
other hand, if-a PSI has been prepared, it generally:contains
substantial information concerning the nature of the offense,..
_monetary losses, victims, culpability, and financial status of

" the offender.-. Therefore, ~the-Masterfile -and -:FPSSIS:.data- prov1ded
only a "core" of data, which was:.supplemented by data manually
retrleved from PSI's, charglng documents, and court records.»~

‘ Given the unavallablllty of rellable earller data through.
FPSSIS, the beginning date of the study period was set at January
'1,‘1984. In order to assure relatively complete data, the ending
date of the study perlod was. set at December 31 1987. ' :

The study populatlon was further deflned to 1nclude only.f
(1) defendants "terminated"--the Administrative Office's term for .
a final disposition by dismissal, acquittal, or senten01ng-—' ;
during -the study perlod, plus. (2) any co-deéfendants. in the same-
case (under  the same docket number) , whenever they were
terminated, so long as at least one organizational defendant was-
terminated within the study period. Thus, the data do not
- include cases or defendants for which prosecutlon was commenced
" or pendlng during the study period, if the case did not include.
at least one organlzatlonal defendant "termlnated" within the
perlod. ;

ITIT. General Descrlptlon of Cr1m1na1 Cases Agalnst Organlzatlons

Thls sectlon prov1des a. general descrlptlon of. the total
group of 1, 659_organlzatlonal defendants terminated during the
1984-1987. perlod in terms of (A) the numbers and types of -
offenses and offenders; (B) monetary sanctions, and (C) non--
monetary sanctions. - . T .




A. Dlstrlbutlon of Offenses and Offenders

1. o0Offense T\noes—]= Table 1 presents the dlstrlbutlon of
convictions for all organizational defendants by offense types
correspondlng to the-offense loss" categories contained in‘the-
draft guidelines. The draft guideline categories cover: about 76/
of organizational defendant conv1ctlons, and-antitrust
convictions comprise:the remalnlng 24%. - This table also shows -
‘the percentage of prosecutions that result in €onviction.  Of the
1,659 organizational defendants prosecuted 1, 283 (77/) were
conv1cted. _ PR .

~2:- Multiple Defendants. -'Although- there were 1,283"
organlzatlonal defendants convicted,; there were somewhat fewer
separate cases involving convicted organlzatlons - 1,122. Thus,
some cases involve multiple organizational offenders.‘ As shown
in Table 2, only about 8% of the 1,122 cases involve multlple
organizational defendants. Antltrust cases-are much more”likely
to involve multiple corporate defendants, with about 24% of these
cases involving more than one corporate defendant. If antitrust
cases are excluded from Table 2, the 1nc1dence of multiple
organizational defendants is less than 5% - -

Table 3 shows the dlstrlbutlon of "individual"
co-defendants? by guideline category for the 1,122 cases
involving organizational convictions. Overall; nearly half (49%)
of the cases involve no individual co-defendant, 24% a single
individual co- defendant and 27% multiple individual
co-defendants. ST L I

3. Distribution by Circuit. 'Table 4 shows the geographic
distribution of organlzatlonalwdefendants by circuit for the -
period 1984-1987 and compares it t6 the distribution of all
defendants for the Administrative Office's "Court Year" (CY) 1987
(July 1, 1986-June 30, 1987). o .

lin some instances, the staff could not identify the nature of
. offense based on:currently available information. These offenses

~ are categorized as "unidentified" in Tables 1-37"and 6. A review
-0of the available information indicates that these. offenses would
fall within one of the:first seven categorles, and’' are heavily
concentrated in the fraud and other property crime categories.

The staff is continuing. to- collect- and: analyze addltlonal court
records on these offenses, ‘and - expects that they will be-
categorlzed deflnltlvely 1n the flnal version of thlS paper. '

- - B B P I C pee e o

2 "Ind1v1dua1“ co- defendants refers to cases in- Wthh one
or more individuals (natural persons) were named as defendants
under the same docket number as an organization.




4. Size Distribution. --Since court records do not routinely

‘contain -information about a corporate defendant's size, the staff

examined whether the name,of each prosecuted corporation in the
sample was in: Standard and Poor's 1987 Reglster of Corporations,

which: attempts to-. include all- corporations with $1 million or. :
more in-annual sales and 50 or more employees. - About 10% (169)
of the 1,659 firms were llsted. .O0f those- f1rms,,41 (2.5% of the
total) had stock that ‘was’ traded elther over.the counter. or on an -
organized exchange.a_ Con e - C
B. Monetarv Sanctions3

Table 5 shews the distribution of flne'amounts for conv1cted
organlzatlonal defendants., ‘About- 48% of-all defendants:are fined
less than $5,000, and just. under 80% are flned $25,000 or- less.
Less than 2/-rece1ved f1nes 1n excess of: $500 000.

Table 6 computes the - mean flne and restltutlon for- each h

- offense type. Overall, the -mean fine is $48,000 and ranges from

$4,000" (Obstructlon of- Malls) to $166,250 (Drug). Overall,.the
mean restitution-is $217 724, -and ranges - from $1,251 (Regulatory

‘Reporting) to $375,671 (Prlvate Fraud) .. 'These means are not

dlrectly comparable across offénse types ‘because they do not
control for dafferences in average magnitude of offense types.

" C. Nonmonetarv Sanctlons

In addltlon to flnes and restltutlon, courts may 1mpose
nonmonetary sanctlons, generally in the form of probation or
community service. Table 7 shows that fines are relatively
frequently used (89% of defendants -were sentenced to pay fines).
By comparison, -other sanctions are relatively rarely imposed on
corporate offenders. .  Ten percent of: defendants are ordered to
make restitution, and 2% are ordered to pay enforcement costs.

3 As discussed in Section II, Masterflle and FPSSIS data
do not contain enough information to fully analyze organizational
sentencing practices.  Thus, the-Commission staff is collecting
and coding information from actual court- records,~1nc1ud1ngr;«
judgment and commitment orders and. cash ledgers. -However, to
date these records have been-received on only 825 of the total of
974 organlzatlons convicted of non-antitrust offenses. Sections
III. B-and C.in this prellmlnary draft are- limited to the
available data.: .- Results pertaining to the remaining.149-
convicted organizations will be included in the final vers1on of
this report.~ .Also, antitrust.cases are excluded, from the . ‘
analy51s in these sections because there is an ex1st1ng guldellnev
for antltrust offenses- by organlzatlons.~ . :



Nonmonetary sanctions alone are used in less than 10/ of
convictions. Even when combined with other sanctions, community
service is used in only 2% of convictions.

In many cases, probation for corporate. offenders is meant
simply to extend the period of time within which the defendant
may make payments to satisfy the fine or restitution. 1In
addition,: the terms of- probation-.often- specify; that.the. firm.
shall comply with ex1st1ng laws: awdyregulatlons In the case of
environmental crimes, probatlon sometimes is used to ensure that
cleanup will take place -and that the firm-will:take the necessary
steps to prevent an 1llegal dlscharge in the future.

IV. Analysis of Presentence Investigations

This section analyzes Presentence Investigation reports
(PSI's) for organlzatlons convicted. of federal offenses
(excluding antltrust) during the t1me period 1984-1987. As
discussed in Section II, the PSI contains information concerning
both the offense.and the offender that is not available '
elsewhere. However, BSI's are not prepared for all corporatev
offenders. .Thus, any analysis of PSI's necessarily must be based
on a sample of corporate offenders. The sample used for this
report contained PSI's on 288 corporate offenders, representing
approximately 30% of all convicted defendants, and approx1mately
80% of all convicted defendants. for which a PSI was prepared, in
the group of 974 organizations convicted of non-antitrust.
offenses. Although this sample is not totally representatlve of
the entire population of corporate-offenders, --it is large enough
so that ‘it encompasses virtually all types of offenses that
normally appear in the federal system

Given the factors a55001ated with the preparatlon of a PSI,
it is not always possible to generalize from the PSI sample to
the entire population. of corporate defendants. Certain types of
cases are more (or less) likely to have PSI's prepared. PSI's
are more likely to be prepared where a sentence to probation is
involved, 5 and less likely to be prepared in cases involving

4 As in Section III. B and C, antitrust cases are
excluded from this analysis because the currently proposed
guidelines: for. organlzatkons do; not:-cover: -antitrust. offenses,
which are governed by ex1st1ng guldellnes §2R1. l(c) S

2 For conv1cted organlzatlons generally, the 1n01dence ~of
probatlon sentences is 18%. (See Table 7). Among the group
covered by PSI's, this figure rises to approximately 30%



either very small or large fine amounts.® - In addltlon, certaln
offense types are slightly overrepresented or underrepresented in
the PSI group. : .

A. Total Monetary Sanctions

Table 8 displays the average monetary sanction in this
sample for each of the guideline categories:. "Only 7 of the 288
cases involved multiple guideline categories in the same case.'
Overall, the average fine was '$48,404. Restitution averaged
- $37, 132. Thus, the average court‘imposed monetary sanction in
the criminal system was $85,536. - However,  the total monetary
sanction for a corporate offender might include other payments in
addition to court-imposed criminal sanctions, such as civil
penalties, voluntary restitution, and private ‘civil awards or
settlements. S ; C '

Data on ‘sanctions outs1de the crlmlnal system are. only
sporadically included in the PSI. 1In many cases, the PSI only
refers to ongoing negotiations or civil actions that are pending.
Although one can ‘anticipate some type of collateral sanction, it
is impossible to estimate this amount from the data  on hand.
‘Thus, the average "other" monetary sanction reported in Table 8
of $55,085 probably underestimates the true size of this ’ -
component of total monetary sanctlon. Although ‘Table '8 refers to
the average "total monetary sanction" as being $140,621, the
reader must bear in mind that the sanction being reported here
is: (1)~ the: court-lmposed criminal- sanction, plus (2)’any "
collateral sanctions already imposed or about to be 1mposed at
the time of senten01ng and noted by the probatlon offlcer in the
PSI : .

"B. Loss Multlples under Current Practlce.

Out of the. 288 cases in this sample, monetary losses could
be calculated in about 62% (17810ases) The calculation of '
losses was done on the basis of the "offense loss" as defined in

_ 6 In general, 37% of convicted'organizational defendants
receive PSI's, but this figure drops below 25% in cases of very
small fines (less than $1,000) and very large fines (greater than
$500,000) . :

7 Among the seven principal types of nori-antitrust
~offenses, the overall PSI preparation rate of 37% is matched by
priVate and public fraud. Tax (52%), environmental (50%) and
food, drug, and agriculture (50%) have slightly higher rates,
and property (30/) and regulatory reportlng (27/) have sllghtly
lower rates.. . «




the draft guidelines.®8 Although no estimates were available in
the remaining 38% of cases, in many instances that is simply
because the probation officer is not currently obliged to provide

this type of information. Reasonable estimates of monetary

losses probably can be made  in most of these-cases:

_One way to compare more directly the average sanctions for
each 'guideliné category is to examine the ratio of sanctions to
monetarywioSSes*impred“bﬁ“ébciét?‘b?”tﬁé”Bfféﬁaé?ffwfhigwfétigw”
is oftenftermed the "multiple," since it measures thé "cost" to
the offender for each dollar of harm imposed. Thus, for example,
if the crime involved an overcharge on a government contract of
$10,000, and the sanction involved full restitution and a.$20,000
fine, the "fine multiple" would be 2. Since the total sanction
in this example is $30,000, the "total sanction multiple" is 3.

Table 9 compares the estimated multiples by guideline
category for those offenses where estimates of-losses are
available and where the firm can afford to compensate for the
harm imposed (i.e., the firm can afford to pay a multiple of at
least 1). This reduces the sample of firms for which loss
estimates are available from 178 to 122. Because the sample of
cases that meet this criteria is relatively small and because
there is such wide variation among the multiples imposed within a

guideline category, it is difficult to make statistically valid

generalizations concerning differences across categories.

Although there are only four cases in the sample, it does
appear that environmental crimes have significantly higher
penalties. TLosses in these cases are based on the cost of
cleanup. The higher multiple in environmental cases may be an
attempt to account for the inherent risk associated with such
crimes as well as the difficulty in detecting many of these
violations. . C ‘

Based on Table 9, the average monetary sanction for firms
that can afford to compensate is 1.7 times the harm they
impose. 10 Moreover, the average fine is just equal to the harm.

8 . Distinguishing between the loss narrowly associated
with the "charge" offense of conviction and the broader "real"
offense conduct affects the loss estimate in less than 10% of
these cases.: ' : ' o -

-9 “For example, “although it appears that government fraud
cases generally have a higher multiple, this hypothesis fails to

pass a statistical test of significance.

- 10 . For 88% of the 122 defendants, the sanction:was=
imposed on the basis of a plea of guilty or nolo contendere.
Therefore, the overall multiple of 1.7 reflects any "plea

9



However, the median total sanction "multiple" and median fihe
"multiple" are considerably lower than the averages in both ..
"instances. ‘ : : A :

, As shown in.Tables 10 and. 11, the difference between the .
mean and median multiples can be attributed to the fact that most
of the crimes involving small dollar losses (under $100,000) have
multiples near or exceeding one, whereas most of-the offenses
involving larger dollar losses haye“considerébly]lowef'mUltiples.
In general, the higher. the 16ss, the.lower the multiple. This .
is true even when isolating. firms that can afford to compensate.
for the 1eSS. — - ormessm ol igis s e e . R
- There- are several possible.reasons why .multiples. might be,. . -

lower as the loss increases.. First, larger losses are easier tb
detect. Second," larger ‘losses are more likely to be associated

with collateral civil suits. Third, at relatively low levels of -

loss, the courts may be appliying a "minimum" fine or loss.
C. Sentencing Patterns

Although the analysis of the sample of corporate defendants
did not uncover strong systematicnpatternsfof sentencing
behavior, two general comments can be made. First, the most
obvious pattern is the large. amount of disparity in the system.
There are many instances where virtually identical crimes and
losses result in different sanctions, both absolutely and in

" terms of the calculated'sanct'on/loss and fine/loss multiples.

For example, the sample contained two similar cases of
odometer tampering with very different sentencing outcomes., -In
one case, the total sanction was over three times the loss, as
the firm was ordered to pay full restitution and given a fine
over twice the.loss. In the other case, the firm was fined about

1/3 the loss and no restitution was ordered.: ‘A second example of '

disparity concerns two virtually identical instances.of
. mislabeling beef. In one case, the fine was 2. 1/2 times the

bargain"-discount‘that'ﬁéy be“preSehﬁ.'

11 Two examples of this factor were provided by cases of
overcharging for meat purchased by the government. ~In both -
" cases, the overcharges were less than $500; yet one firm was
fined $2,500 and the other $5,000, resulting in multiples -of
- around 14. If these two outliers were excluded from Table 10,

' the overall mean multiple would.decrease from 1.03 to 0.81, In |
‘Table 11, which displays the distribution for total sanction .
multiples by loss category, excluding these outliers reduces the
mean multiple from 1.72 to 1.33, while the median.remains nearly
the same at 1.03. o e SRR : o
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loss; in the other it was only 4% of the loss.

Solvency did not

appear to be an issue in any of these cases.

Second desplte the cases 01ted above, it is clear that

generallz

the higher the. loss, the higher the . sanction.-.
shown in Figqure 1,

As ..

although a llnear relatlonshlp is evident,

there is also a hlgh degree of varlance.
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V. = Conclusion

This preliminary study reports some of the basic facts
regarding organizational prosecutions and senténcings in:the
federal courts.: The total volumé of organizational.prosecutions.
is relatively small -- less than 1% of all federal criminal ‘
prosecutions. Of the 1,283 convicted organizatiOns,'at‘1east‘i‘
two-thirds are convicted of antitrust, fraud, tax, or other
property offenses. outside of the antitrust context,
prosecutions against multiple organizational defendants are
infrequent (less than 5% of cases), but ‘individual co-defendants
are invdlved~inmapprox&matelymso%:oﬁfeasés1{-Theicdnvicted firms
tend to be small and closely-held: only about 10% crossed the
threshold of $1 million in sales and 50 employees; less than 3%

- had traded stock. ' C . . :

‘The vastly predominant form of sanction is a fine, which is
imposed in 89% of sentencings. A fine and probation are combined
in 11% of sentencings, and probation alone is used in only 7% of
sentencings. Community service is involved in 2% of sentencings.
Restitution currently is ordered in 10% of sentencings.

A more detailed examination of presentence reports for 288
non-antitrust convictions shows that the overall mean ratio of
monetary sanctions to loss is 1.7, with a median of approximately
1.0, and some variation across offense types. Although monetary
sanctions are related significantly to loss, there is a high
degree of variance, and few other indications of strong
systematic patterns in past sentencing practice. .There:-are

instances of sentencing disparity that are not'explainédyby'uvwWMAMAQ

solvency constraints. '

The conclusions stated here are still tentative and ‘
preliminary, as, the study is ongoing and further data are being
collected, coded, and analyzed. So far as we are aware, this
study is the first systematic attempt to describe criminal
prosecutions and sentencings of organizations in the federal
system. The results suggest the desirability of further data
collection and analysis, particularly including a more ‘
comprehensive examination of non-criminal remedies and more
detailed information on offense characteristics and sentencing
factors. .. . L ' ' S ~ ' ‘ I

VI. Tables
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Table 1
Organlzatlonal Defendants: Nature of Offense
and Rate of Conv1ct10n S

Convictions

Nature offoffense B by Offense __ Conviction Rate

-%- (Prosecutions)

1. Private Fraud 12.1 (155) 96.3 (161)
2 Government Fraud - . 18.5 (237) 93.3 . . (254) - -
3. Tax 6.0 (77) 96.3WH,WW(80)W.WMMWW
4, Property o 4.7 (60) 82.2 (73)
5. Environmental 4.4 (57) 87.7 (65)
6. Food, Drug, and T o
Agriculture 3.0 (39) 92.9 .. (42)
7. Regulatory » el e
Reporting 5.2 (67) 89.3 (75)
Unidentified (see fn. 1) 9.8 (125) 36 7 _/ (341)
. : S :
Subtotal 63.7 (817) 74.9 (1,091)
8. Other 12.2 (157) 75.8 (207)
Conservation
& Wildlife 1.9 (24) 82.8 - (29)
Adninistration ‘ . o o
of Justice 0.8 (10) 47.6 .. 21y -
Motor Carrier Act . 3.0 (39) 92.9 - :(42)
Mine Safety 0.6 (8) 8879 .. i(9) . ...
Drug 0.4 - (5) 22.7 oo (229 4
Export Control 2.3 “(29) 87.9 (33) =
Immigration 0.3 (4) 100.0 " = (4).
Obscenity 0.5 (6) 85.7 i (7).
Election Law 0.1 C(2) 100.0 2)
Radio Reception 0.0 (0) 0.0 ... . (1) .-
Gambling 0.8 (1Y) 78.6 (14)
Obstruction RO I
of Mails 0.1 S (1) 100.0 (L) -
Miscellaneous 1.4 -(18) 81.8 " ;- (22) -
Subtotal ‘¢ - 75.9 (974) 75.0 (1,298)
Antitrusti: ‘ SEE24.1 (309) 85.6 (361) 7o 20 7
TOTAL ...~ 100.0 (1,283) 77.3  (1,659)

Note: Conviction rate overrepresents dismissals and
acquittals in currently "unidentified" category.
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Table 2

Convicted Organizations: Frequency of Cases .
Involving Multiple Organizational Defendants

_Cases

TOTAL

et
e
L

Nature of Offense
Multiple Organ. Defendant Total
- %= (Number)
1. PrivateaErahd L _7;8 (11) . A~1Ai~
2. Government Fraud. . - 2.2 (5) 229.
3. Tax : . 23.3 (8) .60
4. Property 7.3 (4) 55
5. Environmental 5.6 (3) - 54
6. Food, Drug, and - o : o
_ Agriculture ‘ 2.6 (1) , - 38
"7. Regulatory » ' S
Reporting 1.5 (1) 66
Unidentified (see £n.1) 1.6 (2) 123
Subtotal ' 4.6 (35) 766
8. Other 4.7 (7) 148
Conservation - Ca
& wildlife ‘9.5 (2) 21
Administration .- = e o
of Justice 11.1 (1)~ 9.
Motor Carrier Act 2.6 (1) 38
- Mine Safety 0.0 (0) -8,
Drug ' o 0.0 (0) - 5
Export Control 3.6 (1) 28:
Immigration 0.0 (0) 4
Obscenity 120.0 (1) 5
Election Laws .. 0.0 (0) o2
Gambling 11.1 (1) .
Obstruction S
of Mails 0.0 (0) BE
Miscellaneous 0.0 (0) ;18
~ Subtotal 4.6 (42) 914
Antitrust 23.6 ©7(49) 208 :
- (91) 1,122
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Table 3
Convicted Organizations: Frequency of Cases
Involving Ind1V1dual Co Defendants

Cases
Nature of Offense' _ Ind1v1dual Co- Défendants Total
s e e e - Noner -+ - Single - - Multiple o
- . mm===——=—-(Percent)———=—m————
1. Private Fraud 50.4 . 18.4 31.2 141
2. Government Fraud 38.4 28.8 32.8 229
3. Tax S 45.0 21.7 33.3. 60
4. Property o 40.0 . 20.0 40.0 ‘ 55
5. Environmental . . 55.6 - .- 20.4 24.0 54
6. Food, Drug, and N .
© Agriculture : 28.9 42.2 28.9 38
7. Regulatory - o
Reporting S 62.1 ©16.7 21.2 66.
Unidentified (see fn.1) 45.5 = 28.5 _  26.0 123
Subtotal. . 45.1 24.8 30.1 766
8. Other 64.2 13.5  22.3 148
Conservation
& Wildlife 57.1 9.6 33.3 21
Administration ‘ -
of Justice = 22.2 ... .44.5 . 33.3 9
" Motor Carrier Act 94.7 - 0.0 5.3 - 38
Mine Safety 25.0 0.0 75.0 8
Drug 40.0 20.0 40.0 5
Export Control - 57.2 21.4 21.4 28
Immigration 50.0 50.0 - 0.0 4
Obscenity 60.0 0.0 40.0 5
Election Laws 50.0 50.0 0.0 2
Gambling 22.2 33.3 44.5 9
Obstruction
of Mails 100.0 0.0 0.0 1
Miscellaneous 89.0 5.5 5.5 18
Subtotal 48.1 23.0 28.9 914
Antitrust 51.4 27.4 21.2 208
TOTAL 48.8 23.8 27.4 1,122
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,Cthicted Organizations:

Table 6

Mean Fine

~and Restitution by Nature of Offense
(Excludes Antitrust Offenses)

Defendants

18

. (80)

217,724

Nature of Offense Percent (Number) Mean ($) Median ($)
FINE -
1. Private Fraud 17 (139). 59,072. - . 7,500
2. Government Fraud 27 (222) 66,357 - 10,000
3. Tax 8 (70) 17,036 . - 10,000
4. Property 6 (48) - 32,018 - 10,000
5. Environmental 6 (47) . 49,799 - 10,000
6. Food, Drug, & o oo - ‘ \
© . Agriculture 4 (33)° 9,800 - 2,000
7. Regulatory , : ‘ v
Reporting 7 (57) 64,413 5,000
Unidentified‘(see fn.1l) 10 (83) 22,762 10,000
Subtotal 85 (699) . 48,493 8,000
8. Other 15 (126) 56,998 4,939
_Conservation
& Wildlife 2 (18) 6,917 2,500
Administration. ; o :
' of Justice R 1 (9) 128,333 20,000
Motor Carrier Act -4 (38) 7,174 2,500
Mine Safety <1 (2) 35,000 35,000
Drug ' <1 (4) 166,250 102,500
Export Control 3 (22) 109,955 20,000
Immigration o<1 (4) 90,750 4,500
Obscenity <1 (6) . 58,667 40,000
Election lLaw <1 - (2) 62,500 62,500
Gambling <1 (7) 5,571 2,000
Obstruction
of Mails <1 (1) 4,000 4,000
Miscellaneous 2 (13) 8,854 3,100
TOTAL " 100 (825) - 48,000 7,500
RESTITUTION |
1. Private Fraud 19 (15) 375,671 31,468
2. Government Fraud 57 (45) 226,710 39,000
3. Tax o1 (1) 124,000 124,000
4. Property _ B 11 (9) 43,593 28,741
7. Regulatory Reporting 1 (1) 1,251 1,251
9. Unidentified. ' 11 (9) 142,336 63,500
‘TOTAL 100 31,468

S s

Cn e




. 4 , Table 7
Convicted Organizations: Frequency of Fine, -
Restitution, and Other Sanctions
(Excludes Antitrust Offenses)

Defendants
Nature of Sanction . Percent = (Number)
FINE
Fine Only | 78 . (646)
Fine as a condition of Probation 11 (92)
No Fine o | 11 i (875f B
RESTITUTION ‘ 10 (80) -
OTHER
Probation Only (No Fihe) 7 (57)
Community Service 2 {if)'
Enforcemenf Costs Imposed ' 2 (15)

Note: This table is based on 825 convictions.
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offense.. ofEd s Restitution Monetary* Total

" private .
Fraud

..$50’2?gwfwnwggéjaéiwwwwwwwWM;meWmmﬂwwm;WmWW

Government
Fraud £

#7101 38,550 ' '55,760 84,642 ziﬂ%,@séﬁ

AN YA i
mE S

Tax {00 ' il seer i CE : Dl &
Offenses S 23 14,143 ' - o .- 90,823 104, 966
; or L , EEIE R i

St

Property
Offenses 15 29,731 - 6,242

Environmental : o
Offenses 29 " 46,795 29,310 ’
{4 b Co{mnint
‘Food & Drug : ‘ : :
Offenses 14 12,679 -

Oother fef@ - g E T mdmoD Soenssreol
Offenses** 56 ' 102,362 5,671 - 15,460 123,493

« miwpnn SR8 o X A4 ot osldar midl o 1aron
OVERALL 288 . $48 404 $37,132 $55,085" $140,621

Note: Regulatory reportlng violations are 1ncluded in
the related substantive offense category.

* Includes voluntary restltutlon, ClVll penaltles
~and other payments reported in the PST.

*#* Includes 7 cases of multlple offenses that fall
into two of the above categories. The remaining cases
can be classified as follows: :

Export Controls 11
Currency Reporting 13
Protected Wildlife 5
Worker Safety 7
Payments to Foreign
Officials L2
Miscellaneous 11

720



4 ipl: : Category!
ofs 122 Firms’that tan!Afford tol Compehsate)

Total

_Environmental 4 3,70

ST iSanct i bl
Guidel ine
U Cateqgdry Mean ~ Median

Government Frau

-
LR N

Tax Offenses

Property Offenses 7

Other 13 2.60 0.68 0.65 0.18

OVERALL ' 122 ‘ 1.72 1.04 1.03 0.20




Distribution of Fine Multlples by Loss Category

Table 10.

(Sample of 122 Firms that can Afford to Compensate)

Fraction

- Fraction

Range of Losses. # of Mean " Median ,
' » ' Cases o ' . of Cases  of Cases
o o Below 0.5 Below 1.0
< $10,000 30 2.41 1.17 0.37 0.47
$10,001 - 50,000 30 : 0.96 .0.38 0.57 ~ 0.80.
$50,001 - 100,000 21 ' 0.81 ©0.18 0.62 0.76
1 $100,001 - 250,000 - 21 = 0.19 0.07 0.90 0.95
$250,001 - 500,000 6 0.07. 0.03 . 1.00 1.00 -
$500,001 - 1, OOO 000 9 0.20 0.05. 0.89 0.89
> $1, 000 000 5- 0.14 0.04 "1.00 . 1.00
Overall‘ 122 1.03 0.20 10.64 0.76
' Table 11

Dlstrlbutlon of Total Sanction Multlples by Loss Category
(Sample of: 122 Firms that can Afford to Compensate)

v#;of

‘Median

Fraction

Fraction -

v-TOVerdll

Range of lLosses Mean
' ‘ : Cases a of Cases of Cases
' Below 0.5 Below 1.0
< $10,000 30 2.85 2.14 0.20 - 0.23
$10,001 - 50,000 30 2.19 1.05 0.27 0.47
$50,001 - 100,000 21 1.30 1.04 0.29 0.43
$100,001 - 250,000 21 0.61 0.44 0.52 0.62
$250,001 - 500,000 6 0.91 0.93: © . 0.33 0.50
$500,001 = 1,000,000 9 0.82 1.00 0.33 0.44
> $1,000,000 5 1.10 "1.03 0.20 0. 20
122 1.04 0.30 0.41
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Author’s Abstract

Recent U.S. legislation has called for the reform of the criminal sentencing process at the federal
level, to be carried out largely through determinate sentencing guidelines and policy statements
promulgated by a permanent and independent sentencing commission. The newly-created U.S. Sentencing
Commission already has promulgated initial sentencing standards for individual defendants (natural
persons), and now is turning to the subject of "organizational' defendants, predominantly business
corporations.

This paper, written by a member of the U.S. Sentencing Commission’s staff, considers the problem.
of formulating determinate sentencing standards for organizations. Part I of the paper reviews the
characteristics of organizational offenders and offenses prosecuted in the U.S. federal courts (pages 3-
15) and the provisions of the recent reform legislation as it bears on the Sentencing Commission’s
consideration of organizational penalties (pages 15-32). The major findings are that organizational
offenders in the U.S. federal system are predominantly business corporations charged with property or
regulatory crimes, and criminally penalized primarily by monetary sanctions, within an overall
enforcement system that relies heavily on civil and administrative procedures to complement criminal
prosecutions. : '

The remaining parts of the paper (pages 33-66) state and develop an approach to organizational
sentencing that draws upon the theory of harm-based "optimal" penalties developed in the "law-and-
economics" literature, as applied to the characteristics of organizational offenders in the U.S. federal
system and considered in light of the Sentencing Commission’s mandate to develop determinate
sentencing standards. The basic thesis, developed in Part I (pages 33-50), is that a focus on harm,
coupled with a recognition that both crimes and punishments can be harmful, provides the basis for a
practical organizational sentencing policy that promotes the traditional purposes of criminal punishment,
the general aim of the criminal law to prevent harm, and the rationalization of the sentencing process
sought by the reform legislation. The conventional "purposes” of criminal punishment are examined
critically and reconciled within a harm-based penalty structure, which also is shown to be consistent
with the harm-prevention aim of the substantive law. The harm-based approach, as applied to business
corporations operating in a competitive economy, also strongly favors a monetary form of organizational
sanction. ' '

Parts III (pages 51-61) and IV (pages 62-65) address some of the more practical problems of
developing and implementing organizational sentencing guidelines under the "optimal” penalty theory of
harm-based punishments. Part V (page 66) restates the basic conclusions that harm-based monetary
penalties are superior to alternative penalty measures based on gain or organizational size, and to non-
monetary penalty forms such as direct governmental intervention through organizational probation; and
that conventional interpretations of punishment "purposes" are unsatisfactory for criminal sentencing
policy because they fail to recognize systematically that punishment has costs as well as benefits.
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The Uiiited States Sentencmg ommission was‘crea edfby thie: Sentencing Reform A
rationalizé theffederél cnmm ‘r'sentcncmg process b estabhshmg gmdehnesiand&pohcy statcments to

empmcal studlesfofixmprlsenment«'sentences nnposedfunderapnor sentencmg practic

in an evolutionary process"5 toward a developed federal lawof criminal' sententing.
Witii,tlieffsixigl‘e?éxcetioxf':efitfm'ek" for antitrustoffénses;2; thezinifial‘S'entenciﬁg guidelinesiapply': :

perso hc’Commlssmn now is addressmg the!/development of:

‘nome; orall
the orgamzatlon s agents also may be subject to pumshment for the orgamzatmn s'crime - Especially:
under federal law, the organization itself has far greater exposure to vicarious criminal liability than any
mdmdual Orgamzatlons have dlfferent mterests and objectlves»from mdmduals i gcneral=5and oftem

3us. Sentencing Commission, Sentencing Guidelines and Policy Statements (April 13, 1987)
(incorporating technical, clarifying, and conforming amendments submitted to Congress May 1, 1987)
egr:ntedun’52 Fed Reg“lS 046:18;138 1 May 13"' 1987 Part Iy {hercmafter=c1ted‘ "'ImtialiGuadelmes"

STnitial Guidelines, at 1.4, 52 Fed. Reg. at 18,049,

6Inmal Gmdglmgg $2R11(0), 52 Fed. Reg, at 18,062,

generally authorlzed by prlorelaw is¢e’S. 1 Rep No*f98-225 98th Cong’ ISt Sess*’lOS 06*(1983) “Thc@“% UJOO~
Act also established a separate and higher schedule of fine maxima for organizations. 18 US.C. §
3571(c). ¢




relation to the losses caused by orgamzatlonal offenses. 9 By restructurmg and raising nearly all fine
limits dramatically, the Sentencing Reform Act reflects a Judgment that fine levels under prior practlce
may not be an approprrate basis for sentencmg reform

The 1mprlsonment level structure of the exxstmg gmdelmes for individuals obviously is mapproprlate
for orgamzatlons which are subject neither to imprisonment nor to any closely analogous sanction.
Moreover, given the relatively small number of organizational prosecutions and the recent revisions to
statutory fine-authority, a predominately empirical approach relying on past practice-is unlikely to -
provide an adequate and consistent basis for organizational sentencing reform. ‘The development ‘of-an’
organizational sentencing. pohcy will require both. empirical analysis and consrderatxon of: prmc1pled
approaches to the apphcatron -of sanctions to orgamzatxonal conduct. -

In this paper, I present an approach to orgamzatronal sentencmg that draws upon: the theory of
harm-based optxmal penalties developed in the "law-and-economics” literaturé over the past twenty
years. 1 My aim is not to argue that an "economic”’ approach to.criminal pumshment is always "right,"
while all other possible approaches are always 'wrong." Rather, my objective is to show that relatively
simple principles drawn from, the "economic" theory provide a sound basis for a realistic and effective
organizational sentencing policy that furthers the traditienal purposes of criminal punishment, the . .
‘rationalization of the federal criminal sentencing system sought by the Sentencing Reform Act, and the
general aims of the criminal law. - : ‘

The dlscussxon proceeds in four prmclpal parts Part I sets the context for orgamzatronal
sentencing policy at the federal level, by: (a) reviewing the basic facts regarding organizational -
offenders in the federal courts, who are predominantly business corporations charged with property or
regulatory crimes and convicted under a standard of vicarious liability for the acts of their agents; and
. (b) analyzing the Commission’s role in the federal sentencing process under the Sentencing Reform Act,
which focuses on the creation of determinate sentencing rules to operate within the existing system of
criminal prohibitions and enforcement activities. The next three parts of the paper then address the
formulation of an optrmal penalty pohcy for orgamzatlons in progressrvely more detail.

Part II considers the basic optrmal penalty theory, and its general nnphcatxons for the purposes of
criminal punishment and the appropriate forms of sanction for organizational crimes. The theory -
advances the analysis of criminal punishment by recognizing that both criminal behavior itself and
efforts to prevent, detect, and punish crime are costly to society. The "optimal" penalty for crime is -

The effective date of the Sentencing Reform Act was deferred from its enactment in October 1984
* until the implementation of the initial guidelines on November 1, 1987. Sentencing Reform Act, Pub.
'L. 98-473, Title II, Chapter I, §235, as:amended. For the interim period;, Congress enacted the
Criminal Fine Enforcgment Act of 1984, Pub. L. No. 98-596, 98 Stat. 3134 (October 30, 1984), codified

at 18 U. S C. former §§ 3621-3624 which applied srmtlar fine revisions to offenses commrtted between
January 1, 1985 and October 31 1987.

9See Part 1, §§A 4and B 3, below.

'OTms literature usualiy is dated from Gary Bccker s 1968 artrcle, anmg gnd Pumshment An
Economi¢ Approach, 76 J. Pol. Econ. 169 (1968). Specific sources are cited throughout the paper, and
. a selective bibliography is collected in Appendix A. Brief introductions to the literature are

provided by A. M. Polinsky, Introduction to Law and Economics, ch. 10 (1983) and R. Posner, Egonoml
Analysis of Law .§ 7.2 (3d ed. 1986). For.a recent and more detailed introductory treatment, see R..
* Cooter and T. Ulen, Law and Economics,.ch. 11 § IV and ch. 12 §§ II and III.(1988).

2




one that minimizes these total costs of crime and punishment. In its simplest form, the theory specifies
an optimal penalty equal to the total external harm or loss caused by an offense (including enforcement
costs), divided by the probability that the offense would be detected and punished. As applied in the
organizational sentencing context, this simple penalty rule effectively addresses the problem of providing
the organization with measured incentives to coitrol its own ‘ageiits, and produces penalties that are .
consistent with the sentencing objectives of deterrence, proportionality, public protection, and festitution
to victims, because the penalty is based on precisely the same fundamental aim as the substantive < - -
criminal law--to protect society from the harinful effects of criminal behavior. Furthermore, the optimal

- penalty theory identifies monetary sanctions as the most desirable form-of sentence for organizational -
offenders in general, because a monetary penalty both minimizes the societal losses resulting from the
sanctioning process and most directly-affects the monetary incentives that drive organizational behavior:

Part III provides a more detailed analysis of optimal penalties as'a practical sentencing policy, by
examining the assumptions and constituents of the simple penalty rule of loss times a "multiple" "
representing the chances against detection and punishﬁxent,ll including some problems of measuring and
applying those two factors, and thie limitations on the use of monetary penalties created by non-

monetary harms and organizational insolvency: Part IV-describes a framework for translating an optimal -
penalty policy into organizational sentencing guidelines and policy statements. SRCE

My general conclusions (Part V) are that optimal monetary penalties provide a theoretically superior
and practically feasible goal for an organizational sentencing system; primarily because they are’ ‘
congruent with thie harm-prevention aim of the criminal law in generil; and simply extend that aim to
the process of punishment. The standard justifications for ¢riminal punishment are inadequate to define
a system of penalties, because they fail to recognize that both crime and punishment-are costly. The
synthesis of a penalty system requires a balancing of the benefits and costs of punishment. Optimal
monetary penalties can provide that balance for organizational sentencing, with a simple penalty rule
that harnesses private incentives to achieve crime control while avoiding destructive governmental
interference with lawful and productive private activity. e ’

| The Context of Organizational Sentencing

This Part reviews the background to the problem of organizational sentencing. at'the federal level,
in two sections addressing: (a) the basic features of organizational crimes prosecuted in the federal
system; and (b) the Sentencing Commission’s role in establishing criminal sentencing standards for the
federal courts. B o . B

As used here, "organizational” crime refers to criminal offenses for which artificial legal persons
are liable, and is distinguished from "organized" crime, which refers to offenses by criminal groups of
individuals. Although there can be some overlap--as where a légal organization: exists only as a *front" =
for wholly criminal activities by a group of individuals--organizational ¢rime generally is distinguished by

the separate legal existence and independent criminal liability of the legitimate "organization.” Federal ~ =
ctiminal law defines "organization” to mean "a person other than an‘individual,"12 and therefore includes’

only artificial persons whose legal existence is recognized by federal law, such as "corporations,

1iThe "multiple” is simply the reciprocal of the probability of punishment, so that, for
example, a probability of .25 (25 percent) translates to a "multiple” of 4 (1 divided by .25).
Because the probability is always equal to or less than one; its reciprocal is always one or greater,
and hence the term "multiple." R A : - T

Amendments Act of 1986, Pub. L. No. 99-646, 100 Stat. 3592, 3599 (November 10, 1986).-

218 us.c. §‘18f'(Supp. V 1987), as added by §38(a) of the Criminal Law and Procedure Technical =

3
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rst; O ne-almos ) ar : cipal; gent xproblem‘of internal,
organizational control. The sanction should provide an appropnate mcentlve for the abstract "principal"

' to controlits, real agents, whose motivations;may. differ.

First; orgamza“xo ¢

-"vﬂ 2R

These general issues are more séecxfically focused by review:of the:current;law:and: pnactlce -of
organizational prosecutlon in the federal courts (§A), and an analysis of the Sentencing Reform Act’s

Although both: orgamzatlonal cnme «and the:more: general topic:of !
received extensive attention in the legal and socxologlca] literature, 14 there appear to be no

umncorporatgdagg»é@%tgpnﬁ,thatfmay.ﬂlah ]
federal prosgcution, as,forgan L
(partnership, criminall yghglblp) Gulf.C & Qy
F.24 658 (5th Cir),cortodenied 352U 8927, (1956)(sban atdsiv: MontahaiState: ¢
Distributors Association, 271 F. Supp. 403, 405 (D. Mont. 1967) (non-proﬁt orgmzatlon) In theorv.
governmental organizations also could be criminally liable, but there are no reported cases of L
prosecution. 2o ‘“,g;\}a amagndzinug r}\{%;dg;(‘_‘(,:q sdtie i ; 21 ,:évx;*;;;fa g
A28, yd babi IR 'm“‘ it 8 07 en ! :
14The field was first, gdenuﬁed by,ggsq&olo@s&ﬁdmp ‘S;;t,herla;;d,dwho coined theitermi'whit oF
collar crime" and pubhshed the classic study, E. H. Sutherland, White Collar Crimef 161949)" ;Smcedthe; sriod bog
1970’s, there has been an outpouring of theoretical and empirical writing on the subject. See,e.g,C. . =
the Law End wy),@gp;gmmmge@nf@me,ﬂemLudlcmy Qomm:; 95thiCon; g.,a2d¥S"éss
d.the Fed: ‘esponse{CommPrint 1978)"M.}Qliﬁard,tmgg_lzz";z:w 14
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' prosecutro 1s.in relation

(1980); My Clinard & P. Yeager, €

courts. Thercfore in addrtron to 1ts research on orgamzatronal habrlrty and sentencmg standards ther
Sentencing Commission’s staff has collected and analyzed data drawn from federal court records of
orgamzatronal prosecutrons concluded, during 1 th 4-year. perrod betweemJ anuaxjy 1,.1984 an

e O it ’

later date,“the p'r;e,w, nin

h‘whi“ﬂ‘“%m* fis B
Perhaps the most stnkmg fact emerging from the data is the small’ volume of orgamzatronal
{the overall work:of the federal :criminal justice system; ;

bt ey kv et gy FF RA

tional defendants were rd§:ntrﬁed out app_

criminal defendants. ﬁi thc Umted States. Dlstnct Cpurts ‘ Thus,rorgamzatrdns ,acco

St Yaoip ©

of federal criminal terminations--an annual average of apprdx;mateleQO; rgamzatroils outzaf 5;000
defendants. Approximately 78% of the organizational dispositions were convictions, 1 resultmg in 1,221
i tions,-an annual- average of 305:., At that;rate; each.of the 532 active-federal district

court judges in 1987 on average. would ‘haye. occasion to,sentence, one, orgamzatron every:21 n mouths«as

i

FEStET PN :
ively.small v olume, orgamzatronalfoffenses in;t

five basic features:

....The offenders. are »almost exclusively, busingss- corporatlons, as.distinguished from: other:
types of orgamza on few of the. offcndersi el :

T L g

courts under a standard of vicarious cnmmal habrhty for the acts of therr agents. The fcdcral standard
is more expansive than the prevailing state law rule, which requires the i involver
agent” to show corporate mens rea. Nonetheless about half of federal criminal prosecutrons

Corporate Behavior (1979); G. Geis & E. Stotland (eds ), Whlte Collar Cnmc' Thgog and Research

. )z Corperate
and Economlc Crime (1982).

and Governmental Deviance (198

1y, did ng rin admrmstr ative .
purport to be comprehensrve even for the sample studred

16For a full desc gptlon_o{ th g}pthodolo d pre mersresults»

e 1L E , IO S VIOV T I = f e LY Pt

study, see /-}pp“ ngup this, pa
175 i.s STIBSGE S0 ,ﬁ,ﬂt; ¢ si BAIS e md tc:;zrm,m an
See Admin, Office of m},}.}m Gourts, 1984:1987. Annual-Reports of.th ; Tre
Tables D-4 & D-5. These figures exclude approximately 320, OOO additional defcndants chargc,gl withs @m sl
petty offenses and disposed of under the jurisdiction of Umted States Magistrates, pursuant to
18 U.S.C. §§3401:3402:(1982 & Supp.;V,1987). ot hicses anoissinggio bogsds ilif? o $0I

1 R hi¥ U‘ y} bhatad g s1w ic’x.iﬁv% 3;‘*‘} :f‘{}flf;if”‘
8This rate is 1oughly equivalentito the.

1987. See Adminisiratiye Offics bt y}sfic W:

Appendix Table D-4.




against corporatxons involve mdmdual co-defendants, who typlcally are ofﬁcers or employees of the
charged firms. : ‘

(3) Approxrmately 70-75% of organizational dispositions involve antitrust offenses, fraud or
‘other property crimes, and another 20-25% involve- regulatory offenses, predommantly in the areas of -
“environmental regulatlons, food and drug laws, export control; and currency transaction reporting.
Organizational prosecutions for crimes of violence or controlled substance offensés are virtually non- .
existent, and prosecutlons for gamblmg, obscemty, or racketeermg offenses are mfrequent

""""" fe s

“@ The predommant form of sentence isa monetary fine, whlch s used; ‘by itself or in

conJuncnon -with a restitution order, for 82% of convrcted organizational defendants. The
_ major alternatlve‘ of*probatronary supervision | 1s used for 16% of defendants, and then typlcally for

AN

(5) : Most federal offenses by orgamzatrons mvolve statutory vrolatxons for which cml
.remedies, including punitive civil penalties; aré- avaxlable at the behest of a federal .agency, mJured
victims, or both. Although the evidence gathered to date’is'only suggestxve and mcomplete ‘it would
appear that civil or administrative enforcement is invoked more commonly for organizations than for .
- individuals.: It'is clear that public civil and admlmstratrve enforcement ‘actions far outnumber crlmmal
prosecutlons against orgamzatlons

1 wxll dlscuss each of these features in more detail in the following subsectnons Taken together
they narrow the principal focus of orgamzatxonal sentencing policy in the federal system to business
firms convicted of property or regulatory crimes, traditionally punished through monetary fines, and
subject to addmonal peualtxes through collateral cml and admlmstratlve enforcement :

1. Q ;pgrgtg Offendgrs

wds

Of the 1 221 orgamzatlons convxcted and sentenced durmg the four year study perxod, v1rtually all
were business firms operated for profit The business firms were predominantly business corporauons
but also mcluded a sprmklmg of professxonal corporatnons and’ partnershrps

Less.than 15 percent of the orgamzatlonal defendants were large or well-known corporatxons 20 |
_Instead, the typlcal corporate offendér was a relatlvely small closely-held ﬁrm . :

: For both large and: small firms, the nature of orgamzatxonal offenders focuses federal sentencmg

policy on the interests and objectives of business corporations. ‘Any penalty system logically must -

recognize the characteristics of the actual and potential offenders it faces. Criminal penaltres 2
‘traditionally have emphasxzed very fundamental mterests such as an mdmdual's mterests in llfe and

" DLess than 1% of the orgamzatlonal defendants appeared to be entxtles other than business
firms, and those exceptions were trade or professnonal associations or cooperativés. Although there
are reported cases of prosecutions against labor. unions and non-profit associations, none appeared in .

“ the' Commission: staff’s study of cases *termmated durmg the perlod from J anuary 1, 1984 through
December 31 1987, ¢ oo _f : .

20Only about 11% of the charged orgamzatrons could be located in Standard & Poor’s 1987
Register of _C_orporgtrons About 2% of the organizations (30 firms) were either listed (13) or
subsidiaries of companies listed (17) in the 1987 "Forbes 500" listing of 790 large U.S. firms,
comprising the largest 500 firms in éach of the categorres of sales, profits, assets, and market
value :




physical liberty, to which offenders are likely to be most responsive. By their very nature, business
firms have different interests and objectlves from individuals.

Business firms are economic organizations, which exist fundamentally for the purpose of producing
goods and services valued by-their customers, at a profit to their owners.. In.our competitive economy,
financial profit incentives are the primary organizing and motivating force that prodices economic
progress. Thus, while busmess firms (like all producers) are motivated immediately by their own
pecumary gain, their:productive:activities create: beneﬁts that:all of society:has-an interest in -
preserving, ~

These basic considerations have immediate implications forthe forms: and objectxves of
organizational sentencing. First, the corporate offenders are motivated primarily if not exclusively by
monetary incentives, and therefore are likely to be most responsive to monetary forms of pumshment
which directly affect financial results. Unilike individuals, corporations have no othér fundamental -
interest: corporations value-their "liberty" from supervision, even their very existence, only as-a means
to the end of favorable financial results. Second, again unlike an individual, a corporation’s own
interests are merely instrumental to its economic function in society. A punishment that affects the
corporation’s interests also will affect that function. Third, the corporation’s economic function
represents more than the profit motivation of its shareholders; it also represents the general societal
interest in the process of value creation through competitive business activity. A system of corporate
penalties should avoid imposing punishment in a form or manner that dlsrupts the competmve process,
which provides beneﬁts to s0c1ety as a whole. N

2. Vlcarlous Llablllgg and J oint Prgsecutlon with Agents

Under the longstanding rule of federal criminal law, business organizations are subject to vicarious
criminal liability for offenses committed by their agents, if the agents were acting (1) within the scope
of their employment or authority, and (2) for the benefit of the organization.“* The agents themselves
need not be prosecuted, convicted, or even identified, so long as it is shown that one or more corporate
agents engaged in conduct that, individually or collectively, constituted an offense.?2 In contrast with
the prevailing state law rule requiring the involvement of a "superior agent” to establish organizational
mens gg@,23 under federal law a corporation is criminally liable for offenses by "subordinate, even

2INew York Central & Hudson River R. R. v. United States, 212 U.S. 481 (1909); see generally 1 K.
Brickey, Corporate Criminal Liability, chs. 3 & 4 (1984 & Supp. 1987); 1 National Commission for the
Reform of Federal Criminal Laws, Working Papers 168-73 (1970). The requirement that the agent act
"for the benefit" of the corporation means only that the agent intends to act in behalf of the '
corporation, and does not require that a benefit be received by the corporation, see United States-v.
Carter, 311 F.2d 934, 942-43 (6th Cir. 1963); Old Monastery Co.v. United States, 147 F.2d 905 (4th C1r
1945), but would exclude the case where an agent acts solely for his own or a third party’s -benefit, see -
Standard Qil Co v. United States, 307 F.2d 120 (Sth Cir. 1962).

, 22L thed States v, Amencan Sgevedores, Inc 310, F.2d 47 (2nd Cir. 1962); nland Freight Lines
v. United States, 191 F.2d 313 (10th Cir. 1951), Umted States v. TIM.E.-D. C Inc 381 F. Supp 730
738-39 (W.D. - Va.-1974).- IO ‘ .

) 23§_e_§ 1W. LaFave & A. Scott, Substantive Criminal Law §3.10, at 366-67 (1986); 1 American Law
Institute, Model Penal Code and:Commeéntaries: Part: I, Comment. to §2.07, at:335-40 (1985). Under the
Model Penal Code, except for minor violations-and omissions to discharge affirmative duties specxﬁcally
imposed by law, corporate liability requires that "the commission of the ‘offense was authorized,

requested, commanded, performed or recklessly tolerated by the board of directors or by a-high:
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menial, employees,“24 or outsrde agents for the corporatron,25 without any knowledge, authorization, or
- participation by corporate management and even if the management has specifically forbrdden the
conduct and taken reasonab]e measures to prevent the offense.

In, addmon to this expansive. standard of organizational habxhty, federal law holds agents
mdmdua]]y responsnble for offenses committed or aided in the course of their employment under general'
principles of comphcrty For certain offenses, organizational agents also may be subject to a form of
expanded liability for the firm’s violations by virtue of their Eéasrtron in the‘company,-either under.
special statutory provisions broadening accomphce liability,“® or under Supreme Court decisions
construing the federal food and drug laws to impose strlct cnmmal liability on ofﬁcnals having a

responsrble relation" to.an orgamzatlon S offense : S -

Thus, in. prmcrple most federal "orgamzatlonal" offenses will produce dual habrhty in both- the
organization and its individual agents. In fact, roughly half of all federal prosecutions against
organizations involve individual co- -defendants. 30 While the expansive federal standard of* organizational
liability makes 1t difficult to distinguish degrees of managerial involvement from court records at least a

managerial agent acting in behalf of the corporation within the scope of his office or employment.”
Model Penal Code §2.07(1)(c) (1985). "High managerial agent" is defined to mean an officer or other.
agent "having duties of such responsibility that his conduct may fairly be assumed to represent the
policy of the corporation," id. §2. 07(4)(c) -

24§tgndard Qil Co. v. Umted States, 307 de 120,127 (Sth Cir. 1962), see also.CLT. Corp v.
United States, 150 F.2d 85:(9th Cir. 1945); United. .George F, Fish, Inc., 154 F. 2d 798, (2d Cu' )y
cert. denlgd, 328 U.S. 869 (1946)

Bgee T gxgs-leahomg Express, Inc. v. 11 ;gg States, 429 F. 24100 (10th Cir. 1970).
265ee, See, .2, med v. Automated Medi ratori Inc TI0F. 2d399(4thC1r 1985),

United States v. Hilton Hgtglg Corp., 467-F.’2d’ 1000, 1004 (9th Cir. 1972) cert. denied, 409 U.S. 1125
(1973); United Statesv. American Radia r ndard Sani ‘Co 433 F.2d 174 (3d Cir. 1970), cert.
denied, 401 U S. 948 (1971) o - v . :

275ee 18US.C. § 2; g ited States v, Wise, 370 U.S. 405 (1962)

28§§e generally 1 Natronal Commlssron for Reform of Federal Cnmmal Laws, Workmg Paper 176- »
180, 209-213 (1970). r .

29United States v. Park, 421 U.S. 658 (1975);1-zniggd States v. Dotterweich, 320 U.S. 277 (1943).
The precise nature and scope of the Dotterweich-Park standard is unclear as to whether the liability is
~ absolute or requires at least some type of negligence. See 1 W. LaFave & A. Scott, Substantive Criminal
Law §3.10, at 374-76 (1986) So far, the- doctrme generally has not been applied outside the food and
drug context.

, 301, total, approximately 4,200 individuals were prosecuted jointly with organizations, for an
average of nearly 3 individuals for each of the 1,569 organizations. However, even when individual co- -
defendants are added, cases involving orgamzatlons account for only 2.6% of defendants drsposed of in
_ the federal criminal system il » : .




substantial portion of federal cases do not appear to involve management culpabxhty of the type
required under the Model Penal Code 31

The federal cnmmal liability standards, and the resulting pattern of joint prosecution against
organizations and individuals, underscore two important issues faced by organizational sentencing policy
at the federal level: (1) coordinating organizational and individual sentencing; and (2) encouraging the
organization’s internal control over its agents. Unlike the state law pattern represented by the Model -
Penal Code, federal substantive law does not allocate criminal responsibility between the individual and
the firm, and imposes dual liability on both. At the federal Ievel, that allocation is left to the
sentencing function.

As I will discuss further in Part II of this paper, the problem of the organization’s internal control
over its agents is central to a consideration of organizational crime and the development of an effective
sentencing policy. Individual agents often will not have the same objectives and motivations as the
organization, and therefore the organization must expend resources to prevent agents from committing
offenses. The penalty system, whether by design or otherwise, in fact will provide organizations with
incentives for compliance expenditures. The key to an effective organizational sentencing system lies i in
selecting penalty rules that will provide organizations with the most desirable mcentxves for their
compliance efforts.

3. Property and Regulatory Crimes

The Sentencing Commission staff’s study shows that the majority of federal prosecutions against
organizations involve economic or other property crimes, and the remainder involve mostly regulatory
offenses. Table 1 provides a breakdown of all organizational prosecutions and convictions based on
groupings of the "offense code” assigned by the Administrative Office of the U.S. Courts, which is lmked
to the principal charging statutes:

31as part of the Commission staff’s study, law student coders were asked to rank "officer
culpability” from a sample of presentence reports. Despite the small size of most of the
organizational defendants, at least 20% of offenses were identified as not involving ofﬁccr
participation.



. Table 1
Organizational Defendants by Offense Code Groups, -
" January 1, 1984 - December 31, 1987

Prosecutions ' Convictions -
Property Crimes - . O LO76(686%) - - 842(690%)
Antitrust - ‘ ' 322 274
Fraud - - : : 5718 , 432
- Tax & Customs - - mw %
Other Property Offenses Sl R 63 L ‘ 42
Regulatory Crlmgs» o ﬁ (233%) N 310 (25.-4%)0 '
Food and Dmg g e e : N
. Motor Carrier Act . o 62 _ - 55
‘Agriculture ' . : 42 - 35
Firearms - 8 ' 6
Others : 167 _ . 138
Other Crimes ‘ lZZ (8.1%) : 69 (5.6%)
Racketeering, Gambling, : . T o " ‘
& Perjury ) ' 28 : 18
_Bribery e S 24 ' ’ 19
Drug Abuse Control ; ' 31 ‘ 14
Immigration 4 : 3
All Other Offenses S 40 : 15
. Totals 1,569 (100%) 1,221 (100%)

There were almost no crimes of violence: the group of offenses included 1 assault, and no homicide,
robbery, burglary, or kidnapping. Of the 1,221 convictions, 962 were for felonies.

This analysis of charging offenses i is not completely descriptive of underlying conduct, because (6]
some of the more general statutes, such as those prohibiting fraud and false statements,”* are used to
charge a wide variety of conduct, which in the case of "mail fraud" could range from antitrust offenses
to safety violations; and (2) the Administrative Office’s statistics do not separate some of the regulatory
offense categories, such as envuonmental violations. Accordmgly, the Commission’s staff obtained

32’I’he major examples are. 18 US.C. §§ 287:(false. clalms), 1001 (false statements), 1341 (mall fraud)
and 1343 (wire fraud)
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and examined the full presentence investigation rcports3 ona sample of 370 convicted oiganizations,
and reclassified those convictions into the modified offense,categories34 used in Table 2.

: Table 2
Sample of 370 Convicted Organizational Defendants
by Modified Offense Category,
January 1, 1984 - December 31, 1987

S . . Number - Perc ent of Total
Property Crimes 274 S M1%n
Antitrust R - 79 ' ©21.4%
Fraud-Private Victim - - . - 44 11.9%
Fraud-Government Program ‘
or Procurement ‘ 106 : ' 28.6%
Tax and Customs : ‘ 26 . - 70% .
Other Property Offenses 19 : - 51%
Regulatory Crimes " 83 24%
Environmental 31 8.4%
Food and-Drug , o 17 , 4.6%
Currency Reporting 12 3.2%
Export Control ; 11 3.0%
Motor. Carrier & Worker Safety 7 1.9%
Protected Wildlife : 3 - 0.8%
Import Control 2 0.5%
Other Crimes - 13 35%
Totals 370 - 100%

This analysis shows that organizational convictions are even more heavily concentrated in economic
or property crimes (74.1%) than is indicated by the charge offense breakdown. The remaining-
convictions are predominantly for regulatory offenses (22.4%), with environmental violations as the
largest group. . : S v o :

33The presentence investigation report is prepared by a probation officer to provide the court with

information pertinent to sentencing, including the circumstances of the offense, the impact on victims,

and the background of the defendant. See Fed. R. Crim. P. 32(c)(2); 18- U.S.C. § 3552. Under prior law, -
the presentence investigation could be waived by the defendant, with the permission of the court. The
Sentencing Reform Act of 1984 changed that rule, by requiring a presentence investigation and report
"unless the court finds that there is in the record information sufficient to enable the meaningful
exercise of sentencing authority . . . and the court explains this finding on the record.”" Fed. R. Crim.

P. 32(c)(1), as amended by Pub. L. No. 98-473, Title I, §215(a)(4), 98 Stat. 2015 (October 12, 1984).

34These categories are defined in Appendix B. -

11



Thus, not surpnsmgly, virtually all federal orgamzatronal prosecutxons involve "white collar” crimes,
committed by non-violent means and generaily motivated by financial gain. Furthermore, approximately
three-fourths of the prosecutions involve economic or property crimes for which the primary harm or
loss also was monetary. These characteristics, coupled-with the fact that nearly all offenders are
business firms operated for profit, suggest that - monetary sanctlons are appropnate to both the offenders
and most offenses encountered in the federa] system :

4 Monetax_’y ermmgl Sanctions

In fact, monetary fines and restitution are the vastly predommant form of orgamzatlonal
punishment imposed by the federal courts.

, Of the 1,221 organizational defendants convicted during the 4-year period examined by the ,

- Commission’s staff, 1,003 (82.1%) were punished solely by monetary sanctions, consisting of a fine alone
or a combination- of a fine and restitution payment. A total of 197 defendants (16.1%) were" sentenced to
some form of probation, Over two-thirds of the probationary sentencings also involved the payment ofa
fine. In most instances, the conditions of probation focus on the instaliment payment of a fine or the B
provision of restitution to victims or -another type of restorative remedy, such as clean-up for an,
environmental offense. Other types of’ probatxon conditions, such as community service, appear to be’

' used rarely (2% or less of cases), although precise figures are not yet available. ‘

For the entire group of sentenced organizations, the average fine was $57,324 when imposed
without probation, and $57,036 when imposed with probation. . Probation terms averaged 36.2 months

when 1mposed without fines, and 39. 6 months when imposed wrth fines.

A more detaﬂed analysis of sentence types, including t'mes, probatron and restltutron, was

performed for the sample of 370 organizations for which the full presentence report was examined, which o

are weighted more heavily toward probationary sentences (102 out of 370, or 27.6%, as compared with -
the general figure of 16.1%). 35 of the 102 probationary sentences, 22 involved probation alone and 80

involved a combination of probation with monetary sanctions, including fines (57), restitution (9) .or'both -

~ (14). For the remaining 268 defendants penalized by monetary sanctions alone, 4 involved only
restitution, 18 involved both restitution and fines, and the remaining 246 involved only fines. The
average fine for the entire 370-defendant sample was $70,113 and the average total monetary sanction
(restitution and fines combined) was $99,012. In the subgroup of 80 defendants where both probation

and monetary sanctions where used, the average fine was about the same. ($71, 107), but the average total -

monetary sanctxon ($144 700) was much hrgher than the sample as a whole. -

In. analyzmg the relatronshnp between: monetary sanctlons and dollar loss caused by the offense the
staff examined a subsample comprising 132 of the 370 defendants for whom loss was reported through
the Federal Probation Sentencing and Supervision Information System (FPSSIS). In that group, the
average ratio of total monetary sanction to loss was 1.91. The ratio of the fine alone to loss was 1.98
- where no restitution was ordered, and 1.43 where restitution was ordered. There is considerable
variation in this ratio across offense types and absolute levels of dollar loss. However, the prehmmary
analysis has yet to isolate a definite structure to the vananon which may not be feasible given the
small number of cases avarlable for analyms ‘ '

35Full presentence investigation reports appear to be prepared far: less frequently for
organizations than for individuals, but we do not yet have a precise:percentage. :
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5.  Collateral Civil Enforcement

Nearly all of the organizational offenses prosecuted in the federal courts involve violations for
which federal law also provides civil remedies, including punitive civil penalties in most instances. Table
3 (following this page) provides a summary of the collateral civil remedies available under federal law

for the five most common typés of offenses--fraud, antitrust, environmental, tax and customs, and food

and drug--which together account for over 80% of organizational convictions in the federal courts. For
all types other than food and drug offenses, punitive civil remedies--civil or administrative penaltles or
multiple-damages--are available-at the-instance-of a federal agency, a private victim; or both:

The existence of both criminal and civil sanctions for the same conduct obviously raises the
question of coordination among those sanctions. Although presént to some degree also in individual
sentencing,3§ the coordination problem is more critical to the development of organizational sentencing *
policy at the federal level, for several reasons.

First, the organizational offenses are heavily concentrated in the "white collar" category, for which
collateral civil remedies are more likely to be available and practicable. For federal offenders generally,
"white collar” crimes account for less than 25% of prosecutions. 37 For organizational offenses, the
comparable proportion is over 95%. 38 Moreover, organizations are even more likely than individual white
collar offenders to have assets reachable by civil remedies.

Second, the organizational offenders and offenses are a principal focus for a broad range of federal
law enforcement activity. Many of the major federal regulatory agencies--the ICC, FDA, FTC, SEC, and
EPA, among others--were established primarily to regulate interstate business activities, which are
carried out mostly by organizations rather than individuals. Approximately half of all organizational
prosecutions in the federal courts are adjuncts to either business regulation or antitrust-enforcement.
Most of the remaining prosecutions involve fraud affecting federal government activities, either in
procurement (predominantly by the Department of Defense) or in carrying out social programs, such as
Medicare and Medicaid. In all of these areas, criminal prosecutions are accompamed by active and
extensive programs of enforcement through civil and administrative procedures.

Third, criminal and civil sanctions are closer substitutes for organizations than for individuals.
Imprisonment plays a central role in individual sentencing, but is not an available option for
organizations. Given the absence of the imprisonment option, coupled with the general availability of
punitive civil or administrative penalties, both criminal-and civil sanctions for organizations take the
same two basic forms: (1) monetary; and (2) specific relief. Civil damages, penalties, and forfeitures
can have essentially the same effect as criminal restitution, fines, and forfeitures; and civil injunctions
and administrative orders can achieve the same results as criminal probation sentences for organizations.
To the extent that civil and criminal enforcement can produce equivalent effects, it is only sensible to
avoid unwarranted duplication of effort and coordinate the parallel enforcement systems in the .most
effective manner possible.

36The Commission’s  existing guidelines for individuals include provisions for coordinating
monetmy fines with resmutxon and collateral civil remedies. Sec Initial Guidelines §§5E4:1(b),
5E4.1(d)(4) &(5).

37& Bureau of Justice Statistics, U.S. Department of Justice, Federal Offenses and Offenders:
White Collar Crimes, BJS Special Report, NCJ-106876, Table 5 (page 4) (September 1987).

38gee §A.3, above.




Offense Tx@sa
1. Eraud (40.5%)°

= Federal Programs and
Procurement :

~ Securities Fraud

- == Consumer Fraud

- = Odometer Tampering

2. Antitrust (21.4%)

TABLE 3:

Federal Agencies .

‘Federal agency affected,

predominately the Department
of Defense

Securities and Exchange:';”'

- Commission

federal Trade Commission -

Civil leswn, Department

v of Justice:

Antitrust Division, Department
of Justice :

» Federal Trade Commission

" (4) Debarment for up to 3 years.
-“Acquisition Regulations, Subpart 9.4.

"Public Remedies

(1) Civil penalties of $5,000-$10,000 per false
claim, plus treble damages. Civil Felse Claims .

“'Act, 31 U.S.C. 8§3729-3731.

(2) For false claims under $150,000: _
administrative penalties of $5,000 per false

~ claim, plus double damages. . Program Fraud Civil

Remedies Act, 31 U.S.C. §3802.
(3) Forfeiture.- 28 U.S.C. §2514,
Federal

:)(’1) Civil penalties for insider trading: three

times the profit gamed or loss avotded 15 U S.C..
§78u(d). :

(¢3) Injmctlve relief.

3) Suspensuon or permanent- discpahflcatuon from
the securities industry.

(1) Civil penalties of up to $10,000 per

violation, 15 U.S.C. 845(1), (m).

Lo(2) Spec1f1c relief and order of restoration to.
_victims, 15-U.s.C. §57(b).’
(3) Injunctive relief, 15 U.S.C. 845(L).

(1) Civil penalty 6f up' to $2,000 per violation, up

to a maximum of $100,000 per series of related

‘violations, 15 U.S.C. 8§1990(b)..

(2) Injunctive relief, 15 U.S.C. §1990.

(1) Injunctive relief, 15 U.S.C. §84, 18a, 25.
(2) If the federal government is a victim, the ~
publlc remedies provtded for program and
procurement fraud,b

(1) Specific relief.

(2) Civil penalties, for violations of orders under
‘85 of the FTC Act, 15 U.S.C. 8§45(l).

- §26.

Federal Civil Remedies Available For Organizational Offenses

Private Remedies -

Damages sutts by any private partles mjured

'31 u.s.C. §3730(b).

:

lnvestor sui ts for rescission- or smgle damages

: plus costs and attorneys' fees.

_Credlt and Truth in- Lendmg Vlolatlons-, victims'
sdits for damages, 15 u.S. c §1640 1692¢k).

$

1

‘ VlCt'lmS" su1ts for treble damages or $1,500,

whlchever |s greater plus costs and attorneys*
fees 15 u. S C §1989.

(‘i’) vic;ims'isuits for ‘treble damages, plus costs

~and att:orneyé-' fees, 15'U.S.C.- §15.

(2) Vvictims' i,SUi;s for injunctive relief, 15‘U.S*.c.




3. Environmental (8.4%) Environmental Protection Agency (1) Civil penalties of $25,000-40,000 per day for Private enforcement suits, 15 U.S.C. §2619;
' violations of principai environmental statutes 33 U.S.C. 81365; 42'U.S.C. §84911, 6972.d
regulating air and water pollution, hazardous and '
toxic substances, and pesticides.c
(2) Injunctive relief.

4, Tax & Customs (7.0%)b Internal Revenue Service, Civil penalties: 50% of tax due (for fraud), 26 None.
Department of the Treasury - U.S.C. §6653(b). '
United States Customs Service, (1) Civil penalties generally equal t‘o twice the -
Department of the Treasury value of the article or merchardisg involved, or up

to $10,000 per violation.®
(2) Forfeiture, 19 U.S.C. §§1595(a) 1462,

5. Food & Drug (4.6%) - Food and Drug Administration, - (1) Injunctive relief, 21 U.S.C. §332. None.d
Department of Health and Human (2) Seizure of adulterated or misbranded products,

Services 21 U.S.C. §334.

Civil Division, Department
of Justice

@ The percentages shown for offense types are based upon the 370-deferdant sample. See Table 2. The cumulative percentage for thé types shown is 81.9%.

b 1n addition to the remedies shown, multiple acts of fraud may trigger’ the ava1lab1l1ty of the public and prwate civil remedies provrded under the Racketeer
Influenced and Corrupt Orgamzatwn Act ("RICO") 18 U.S.C. 81964, including private treble damages and attorneys' fees and civil enforcement actions Imposmg restmctlons
on future activities of violators,- mcludmg "dissolution or reorganization of any enterprlse, making due prov1s1on for the rights. of innocent persons " 18 U.S.C.
§1964(a). '

€ see 7 U.S.C. §1361, 15 U.s.C. §2615; 33 U.s.C. §§,1319' 1415; 42-U.S.C. §§300(j), 4910, 6928, 6973, 9609.

d In these cases, private victims are likely to have rights of action under state law for personal injury damages.

€ See 19 U.S.C. 58469, 1436, 1439, 1440, 1454, 1455, 1459, 1581, 1584-1590.



In fact, federal law enforcement authorities do rely heavily on civil and administrative remedies in -
lieu of or in addition to criminal sanctions, and do seek to coordinate the overall enforcement effort.
For all major types of organizational offenses in the federal system, civil and administrative enforcement
" actions far outnumber criminal prosecutions. 39 The cases that do enter the criminal system generally
have been screened by both a referring agency and the Department of Justice on the basis, among other.
* factors, of the availability and adequacy of collateral civil remedies, and thereby reflect to some extent’
- a process of coordination. 40 Some agencies, such as the Dea)artment of Defense, have’ adopted formal
p011c1es of coord1nat1on among criminal and civil remedles S

The interplay between criminal and civil sanctlons presents both challenge and opportunity to
organizational sentencing reform. The challenge is to assure that, at a minimum, reformed organizational
sentencing standards do not disrupt the appropriate relationships among the. several parallel means of
enforcement or impair the overall effectiveness of the federal law enforcement system. The opportunity
lies in developing an organizational sentencing policy that affirmatively will promote the effective -
‘coordination of parallel criminal sentences and civil remedies to achleve an appropriate overall sanctlon
at the least cost to the government, and to society-at large.

B. 'l‘he Sentencing Commlsslon s Task -

The United States Sentencing Commission is charged with the principal responsibility for
implementing the sweeping reforms to the federal criminal sentencing process mandatéd by the
Sentencing Reform Act of 1984. The basic thrust of the Reform Act was to shift the federal system’
from discretionary to determinate sentencing, by fostering the development of a comprehensive and
coherent body of law to guide the sentencing decisions of the federal courts. The Commission’s major
role is to "establish sentencing policies and practices for the Federal criminal justice system" to carry
‘out the reforms envisioned by the Act, 42 by promulgatmg sentencing: gu1delmes that are binding upon

39For example, in fiscal year 1986 the Securltles and Exchange Comm1551on initiated 312 civil
and administrative enforcement actions against 697 respondents, as compared with 72 criminal .
_prosecutions in SEC-related matters. U.S. Securities and Exchange Commission, 1986 Annual Repor t7
(1987). In gross terms, federal civil cases in which the United States is a party--many of which are -
- enforcement actions --outnumber criminal cases by more than 2 to 1. See Administrative Office of the
U.S. Courts, 1986 Annual Report of the Director, Appendxx Tables C-3 & D—4

40See U S Department of Justice, Prmcmles of Federal Prosecut10n §5 & Comment, at 13-14
(1980) "Although on some occasions [parallel civil and administrative remedies] should be pursued
in addition to criminal law procedures, on other occasions they can be expected to provide an
effective substitute for criminal prosecution. In weighing the adequacy of such an alternative ina .-
particular case, the prosecutor should consider the nature and severity of sanctions that could be
imposed, the likelihood that an adequate sanction would in fact be 1mposed and the effect of such a
non-criminal dlSpOSlthIl on federal law enforcment mterests

4gee Secreta:y of Defense DoD Directive No 7050 5 "Coordination of Remedles for Fraud and
Corruptlon Related to Procurement Activities” (June 28, 1985) (on file at the U.S. Sentencing - -
Commission); Office of Inspector General, Department of Defense, Indicators of Fraud in DoD
Procurement, Pubhcanon IG, DoD 4075. 1 H, § 11-2, at 19 (June 1987)

428 UsC. s 991(b)(1)
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the courts except in extraordinary cases?3

and sentencing policy statements that the courts are required
to consider in imposing a sentence. ' :
In essence, the Commission’s task is to rationalize the sentencing phase of the federal criminal
process, through guidelines and policy statements that will form the ‘core of the new federal law of -
sentencing. The Commission already has taken the first step along that path, by promulgating its initial
set of guidelines and policy statements, which cover most federal offenses but, with the exception of
organizational fines for antitrust offenses; apply only to individiials and are ‘structured‘around the

imprisonment. optlonm e R e e e e i B i i i

For organizations, the basic objectives of sentencing reform are the same, but the essential nature
of the offenders and the available sanctions are different. Unlike theé imprisonment sanction for - -
individuals, which was left largely unchanged from prior law, the Sentencing Reform Act made significant
changes in both the nature and authorized levels of the sentencing options for organizations. Moreover,
because imprisonment is not an option, sentencing guidelines and policy statements for organizations
must be based upon a different structure than the guidelines for individuals, in order to achieve the
objectives of coherence and consistency in imposing sentences that are appropnate to the orgamzatlonal
offenders and offenscs presented in the federal courts.

1. The Séntencing Reform Act

The Sentencing Reform Act of 1984, "the first comprehensive sentencing law for the Federal
system,"® had its roots in several decades of criminal law reform efforts, beginning with the Model
Penal Code and continuing through the work of the Brown Commission and subsequent Congressional
efforts at comprehensive recodification of the federal crlmmal laws, as well as sentencing reform and
victims’ rights initiatives at both the state and federal levels.40 . By the mid-1970’s, the proposals for
sentencing guidelines promulgated by a permanent federal sentencing commission had evelved essentially
into their ultimate form as a part of the federal criminal law recodification under consideration by the
Senate. 4’ However, the full Congress was unable to act on comprehensive recodification. In the early’
1980’s, the sentencing reform proposals were renewed as one aspect of "crime control" legislation, and
finally enacted as Chapter II of the "Comprehensive Crime Control Act of 1984, *48 which was signed into
law by the Pre51dent on Octobcr 12 1984. g :

4318 US.C. § 3553(a)(4) & (b).
418 US.C. § 3553(a)(5) |

45, Rep. No. 98- 225 98th Cong,, Ist Sess 37,(1983) [hereinafter cited as "Senate Report"].
Because the-Act ultimately was passed as part'of ‘a package of crime control measures thit itself was ™
incorporated into a even larger piece of legislation making continuing appropriations, there is no
definitive House report, and therefore the Senate Report is the prmcxpal source of legislative hlstory

46For a more detailed descrrptlon of the history of federal scntencmg rcform see Chapter 1 of B
the Sentencing:Commission Report on the Initial Guidelines: £ = o S e L

47See S. 1437, 95th Cong, 1t Sess. (1977); S. 1722, 96th Cong,, Ist Sess. (1980); S. 1630,
97th Cong,, 1st Sess. (1981). All three bills were reported by the Senate Judiciary Committee, and
S. 1437 was passed by the full Senate on January 30, 1978, see 124 Cong. Rec. 1463 (1978).

48pub. L. No. 98-473, Title II, 98 Stat. 1976 (1984).
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In addltlon to sentencing reform, the Comprehens1ve Crime Control Act of 1984 made a number of -
important changes in federal criminal law, affecting bail, criminal forfeitures, ]ustlce assistance, victim
compensation programs, the insanity defense, definitions of particular federal crimes, and many other -
matters.4? But even by itself, the Sentencing Reform Act is a very significant piece of legrslatlon
. because it charts on entrrely new course. for the: federal criminal sentencing system »

- The Sentencing Reform Act essentially replaced all prevmus federal sentencing 'pro'visiOns with an
entirely new and comprehensive statutory structure govermng the imposition and execution of criminal
' sentences, and creating the Sentencing Commission as a permanent and independent agency to prescrrbe
the practices and policies to be followed by the courts within that structure. For the first time in the
federal system, the Sentencing Reform Act established general statutory provisions: specifying the
available sentencing options, setting forth the basic principles and purposes of criminal séntencing,
enumerating factors to be considered by the sentencing judge, classifying offenses by a uniform gradmg
~ system, governing postsentence.administration, and setting forth standards for. appellate review:of a-
sentence. In addition, although the Act did not change authorized imprisonment levels for federal »
offenses, it did. made other substantive changes in.criminal sentences,.by generally raising and....
" restructuring statutorily authorized fine levels, establishing probation as an independent: sentence
incorporating statutory- authority for restitution, creatmg the new sentence of notice to victims, and
completely abolishing parole in the: federal system. In its authorization of the Sentencing' Commission,
the Reform Act established the basic purposes and principles of sentencing guidelines and policy -
statements, as a well as provrdmg a number of specrﬁc requirements and dlrectrves for the’ Commlssmn s
work. » v :

A full and detailed analysis of the Senténcing Reform Act’s provisions is beyond the scope of this
paper. However, for purposes of considering the Commission’s task of creatmg new sentencing
standards; both generally'and for orgamzatrons in particular, I believe that the reforms sought by the

. Act can be summed up by two major themes to be found in the statute and its legrslatrve history:
(1) determinate sentencing; and (2) a principled law of sentencing.” Both themes arise from the
background of the legrslatron which was a response to problems of uncertainty and 1nconsrstency created
by the pre—e)nstmg system of broadly drscretronary sentencmg in the federal courts.

Determmate Sentencmg One major 1mpetus for the Reform Act wis a growing dtssatrsfactron with
the results produced by the system of drscretlonary sentencmg that had prevarled in the American
criminal process, at both federal and state levels, for most of this century At the federal level, the
Congress found that "the unfettered discretion the law confers on [sentencing] judges and parole -
authorities” had created both uncertainty as to the actual sentence that an offender would serve and
‘unwarranted disparities between sentences imposed on similarly situated offenders. 50 In part, the
1ndeterm1nacy of sentences was built into the system, because "criminal sentencing is based largely on an
outmoded rehabilitation model,“5 1 which most partlcrpants in the sentericing process now. agreed was "not
‘an appropriate basis for sentencing decrslons The disparity and uncertainty created by the
discretionary sentencing system also was thought to be'unfair to both offenders and the public, and to
have undermrned the efficacy of the crimirial ]ustrce system in deterring crrme '

: 4For a summary of the provisions, see U.S. Department of Justice, Handbook on the Comprehensive
Crime Control Act of 1984 and Other Criminal Statutes Enacted by the 98th Congress (December 1984).

_SOSenate Report, at 38—39; see id. at 41-50
. S1pd, at 38,
: 52@ at 40.
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"[The existing Federal system lacks the sureness that criminal justice must provide if it is to
retain the confidence of American society and if it is to be an effective deterrent against crime."3

To remedy these defects, the Reform Act sought to replace the broadly discretionary system with a
more determinate, but still flexible, sentencing process. After examining the options and considering the
experience of several states with sentencing reform, % the Congress chose to implement determinate
sentencing by establishing a permanent and independent Sentencing Commission to promulgate sentencing
guidelines and policy statements that-would guide judicial sentencing decisions; and to-abolish the - - '
institution of parole at the federal level > Thus, the new system seeks to.eliminate uncertainty.by. ...
requiring offenders to serve precisely the sentence imposed by the sentencing judge.s6 In addition, the
Act seeks to avoid unwarranted disparity by directives that both the Commission’s guidelines anid the:...
judge’s sentencing decision consider the interest in "avoiding unwarranted ~dis§>'7aritics among defendants

with similar records who have been found guilty of similar criminal conduct.”

Although these concerns were generated primarily by the sentencing of individuals to imprisonment
and probation, they have more general significance for the Commission’s formulation of guidelines and
policy statements. The point may seem obvious, but it bears emphasis: determinate sentencing requires
determinate rules that specify sentences in terms of a relatively limited number of relatively objective
factors. Furthermore, because virtually all sentences ultimately are measured in some type of
quantitative "unit" (months of imprisonment or probation, or dollars of a fine or restitution payment),
determinate sentencing rules ultimately require some type of quantification of sentencing factors in terms
of the punishment "unit." : - L ‘

A Principled Law of Sentencing. A second and more fundamental theme of the Sentencing Reform
Act was the legislative intent to foster the development of a comprehensive, consistent, and detailed
body of federal sentencing law that would replace the discretionary sentencing system. The Congress
attributed much of the uncertainty and disparity of existing practice to the lack of a coherent body of -
sentencing law to guide trial courts and provide appellate courts with a basis for meaningful review.>8

The Reform Act sought to cure these defects by creating a framework for the development of
federal sentencing law, comprising three elements: (1) general statutory statements of the purposes and

5314, at 49-50

54Sﬁ id. at 51-58, 60-64. For a recent survey of approaches to séntencing reform, see M.
Tonry, Sentencing Reform Impacts (February 1987) (published by the National Institute of Justice,
U.S. Department of Justice). e :

SSUnder the Reform Act, the United States Parole Commission is to be phased out by 1992. In
place of parole, the Act creates the option of “supervised release” following a term of imprisonment,
administered through the probation service of the federal courts. However, unlike parole, supervised
release is a determinate sentence imposed by the sentencing judge and controlled by guidelines.

56However, an imprisonment sentence is subject to "good time" credits earned under a statutorily
prescribed formula. 18 U.S.C. § 3624(b). ‘

578 US.C. § 991(b)(1)(B); see id. § 994(F); 18 US.C. § 3553(b)(6).

583£ Senate Report, at 38-41, 49-50, -
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. rehabllltatlon

principles of sentencing, and the sentencing options available; 59 (2) the creation of the Sentencmg
Commission with broad authorrt& to prescribe more detailed sentencing policies and

practices for the federal courts;*" and (3) procedural provisions calling for articulation of the bases for
sentencmg decrslons by trial courts®1 and expanded appellate review, of sentences.:

The ﬁrst clement of the framework is reflected prrmarlly in new sections 3551 and 3553(a) of Title
18, which set forth general sentencing purposes and principles. Section 3551 enumerates the available
sentencing options for individuals and organizations, and states the fundamental principle that
punishments should be designed "to achieve the: purposes [of sentencing].” "03 “Section 3553(a)sets forth
four basic pu é)oses of criminal sentencing--just punishment, -deterrence, publrc protection, and

4_.and directs the sentencing court to "impose a sentence sufficient, but-no greater than -

necessary, to comply with [those] purposes, 05, after considerin Gg '"the nature. and circumstances of the
“offense and the history and characteristics of the defendant, "66 the sentencing options available, the
Sentencmg Commission’s applicable gurdelmes and pohcy statements “the need to avoid unwarranted

59566 18 U S C. §§ 3551 3553(a) 3561 3563, 3571- 3572 3581 3584. As summarlzed in the
legislative hlstory

"[The blll] contains a comprehensrve statement of the Federal law of sentencmg It

outlines in one place the purposes of sentencing, describes in detail the kinds of -

-sentences that may be 1mposed to carry out those purposes, and prescrlbes the factors that

should be considered in determining the kind of sentence to impose in a particular case.”
Senate Report, at.50.

603ce 28 U.S.C: §§ 991(b), 994; 18 U.S.C. §§ 3553(b); 3742.

615ee 18 U.S.C. § 3553(c); Fed. R. Crim. P. 32(c)-

6218 U.S.C. § 3742. Under the Act, both the Government and the defendant may appeal a sentence
~outside the Commission’s guidelines or for error in applymg the gurdehnes

6318 U.S.C. § 3551(a).
6418 U.S.C. § 3553(5) (2), which states those purposes as:
"(2) the need for the sentence imposed -

(A) to reflect the seriousness of the offense, to promote respect for the law and to
provide just pumshment for the offense

"(B) to afford adequate deterrence to criminal condu'ct;
"(C) to prbtect the public from further crimes of the defendant; and :

"(D) to provide the defendant with needed educational or Vocatronal trammg, medical care,
~ or other correctional treatment in the most effectrve manner."

6318 US.C. § 3553(a). -
6618 U.S.C. § 3553(a)(1).

19




sentence disparities,"®” and "the need to provide restitution to any victims of the offense."08 These
general sections are accompanied by provisions setting forth the availability, basic parameters, and
supplemental sentencing factors for each of the major sentencing czpti(ms of imprisonment,®% probation,70
fines, 1 restitution, /< notice to victims,73 and criminal forfeiture. /4 Thus, the statutory provisions now -
provide a comprehensive and consistent statement of sentencing options, purposes, and principles.

However, the Reform Act was not intended to be a detailed codification of specific sentencing o
policies and rules-that-would.dictate the outcomes: of particular cases. ‘Congress rejected theidea'of -

sentencing reform through specifically legislated .,s,entex;ces:,Zé and instead chose the more flexible.-and--weies
- evolutionary approach of creating a specialized guidelines drafting agency that would - work in conjunction

with the courts to develop a detailed body of sentencing law.”® The second and third elements of the
Reform Act’s framework were designed to:achieve this objective. o

In constituting the Sentencing Commission as a permanent and independent authority that would
establish sentencing policies and practices for the federal system, the Reform Act recognized that
flexible authority was important to the success of sentencing reform. Thus, in establishing statutory

* purposes of sentencing to be observed by the Commission and the courts, the legislation "has deliberately

not shown a preference for one purpose of sentencing over another in the beli¢f that different purposes A
may play a greater or lesser roles in sentencing for different types of offenses committed by different
types of defendants . . . and recognizes that a particular purpose of sentencing may play no role in a
particular case."’’ Similarly, the statutory sentencing factors were required to be considered only to

the extent that there were applicable in a particular case,78 and, therefore, in general,79‘were not

6718 US.C. § 3553(a)(6).

6818 US.C. § 3553(a)(7).

6918 U.S.C. §§ 3581-3584.

T3 Us.c §§ _3561-3563.

7118 U.S.C. §§ 3571-3572.

7218 U S.C. §§ 3556, 3663-3664.

18U.S.C. §§ 3553(d), 3555.

7418 US.C. § 3554,

75& Senate Report, at 60-61.

7614. at 50-52.

7TSenate Report, at 77; see also id. at 59-60, 67, 161.

T8See 18 USC. §§ 3551, 3562, 3570, 3582,

TThe principal exceptiéns are the legislative recoénition "that imprisonment is not an appropriate
means of promoting correction and rehabilitation.” 18 U.S.C. § 3582(a); see 28 U.S.C. § 994(k), and the
requirements that imprisonment guidelines be confined to specific ranges, see 28 U.S.C. § 994(b), and

that all guidelines and policy statements "are entirely neutral as to race, sex, national original, creed
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intended to bind the Commission or the courts to particular sentencing outcomes. Rather, the basic
legislative approach was to grant the Sentencing Commission broad authority to develop and continuously
refine sentencing policies that would achieve the basic goals of certainty and consistency in meeting the
general purposes of scntc:ncing,80 and "reflect, to the extent gracticable, advancement in knowledge of
human behavior as it relates to the criminal justice process.” 1. o oo

Finally, the Reform Act contemplates the active and constructive involvement of the courts in
developin% the new federal law of sentencing. Bg requiring the:courts to apply the Commission’s
guidelines 2 and consider its policy statemenits,3 along with other'sentencing factorsin reaching a
reasoned and articulated sentencing dccision‘,84 by permitting "departures" from the guidelines in
extraordinary cases,'85 and by expanding the availability of appellate ’revicw,gﬁ the Act seeks to add a
judge-made component to sentencing law, which can guide subsequent sentencing decisions and inform

the Commission’s continuing refinement of sentencing guidelines and policy statements.37 Given the

* and socioeconomic status;of ,o;_ffendgrks',"‘ 28'US.C. § 994(d)(11).
8028 U.S.C. § 991(b)(1)(A) & (B).
8lg Us.C. § 991(b)(1)(C). The legislative history notes that this provision:

"makes clear that the purposes set forth in subsection (b) [of 28 US.C.§991] -

are the goals to be reached by the sentencing process and they cannot be

realistically assured in every case. Subsection (b)(1)(C) is designed to

encourage the constant refinement of sentencing policies and practices as more is
" learned about the effectiveness of different appraoches." - '

Senate Report, at 161. ‘In this regard, while the "most important purpose of the Commission is the
establishment of sentencing policies and practices, its "second basic purpose . . . is to develop -
means of measuring the effectiveness of different sentencing, penal, and correctional practices in
meeting the purposes of sentencing." Id. at 161-162; see 28 U.S.C. § 991(b)(2). B

8218 U.S.C. § 3553(a)(4) & (b).
8318 U.S.C. § 3553(a)(5).
8418 U.S.C. § 3553(c) & (d); Fed. R. Crim. P.32(c).
8518 US.C. § 3553(b).
8618 U.S.C. § 3742.
87 As the legislative history explains:
"The sentencing g\iideincs system will not remove all of the judge’s sentencing
discretion. -Instead, it will guide the judge in making his decision on the
appropriate sentence. If the judge finds an aggravating or mitigating
circumstance present in the case that was not adequately considered in the
formulation of the guideines and that should result in a sentence different from
~ that recommended in the guidelines, the judge may sentence outside the
.guidelines. A sentence that is above the guidelines may be appealed by the
defendant. A sentence that is below the guidelines may be appealed by the .
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availability of appellate review for both departures from the gtlideline's and incorrect applications of the
guidelines, it seems likely that judicial decisions will make a very significant contribution.

Ultimately,.the Reform Act’s framework can be expected to produce a highly developed and detailed
federal law of sentencing; comparable to the remedial branches of the civil law; through the combined:
efforts of the Commission and the courts. We are now in the initial stages of that evolutionary process,
and the Commission’s basic task is to lay the foundations for an entirely new system. In approaching
that task, the Commiission should:strive to develop sentencing policies that are notimerély-rationalizing
in effect, but also sound in principle, practical in application,.and conducive to the ultimate goal.of a
coherent and.consistent body of sentencing law. ‘As I will-develop in Part'II of this paper, I believe
that all of these objectives are-attainable--at least for organizational sentencing, if not mére generally-=
without necessarily choosing among debatable "philosophies" of criminal punishment. Rather, the key. lies
in the conjunction of two simple ideas: (1) remedies (criminal or otherwise) should be formulated to

carry out.the objectives of substantive law; and (2) the basic: ObjeCtIVC of the substantive cnmmal law is
to prevent the harmful effects of crlmmal conduct.

2. The Commlssmn and Its Work to Date

The Sentencin 6%Reform Act estabhshed the Sentencmg Commission "as an independent commission in
the judicial branch"®® consisting of seven voting members, including a Chairman, appointed by the
President to fixed terms.89 The. purposes of the Commission are to: (1) "establish sentencing policies
and practices for the Federal criminal justice system," 20 ’ by promulgating sentencing guidelines and policy
statements;’! and (2) "develop means for measuring the degree to which the sentencing, penal, and
correctional practices are effective in meeting the purposes of sentencing."92 The Commission is a
permanent establishment of the United States Government, but its members other than the Chairman will

government. The case law that is developed.from these appeals may, in turn, be
used to further refine the gu1de1nes !

Senate Report at 51-52 (footnotes omitted). In addition to the departure situation noted, the
guidelines are likely to generate interpretive case law through appeals by the defendant or the -
government based on contentions that the sentence "was imposed as a result of an incorrect
application of the sentencmg guldehnes "18 U.S.C. § 3742(a) (2) (b)(2)

8828 U.S.C. § 991(a).

891n addition, the Commission has two ex officio, non-voting members. "The Attorney General, or
his designee," is a.permanent ex officio member, 28 U.S.C. § 991(a).- Under §235 of the Sentencing
Reform Act (COdlﬁCd asa note to B8 US.C: § 3551) the Chalrman of the Umted States Parole

473, Title M, Ch II §235 98 Stat 2031, as amended. The Parole Commlssmn 1tse]f will be
abolished as of that date.

9028 US.C. § 91(b)(1).

The promulgation of guidelines, but niot policy statements, is ‘subject to the "notice-and-
comment" rulemakmg procedures of §553 of the Admmxstratlve Procedure Act. 28 U S.C.§ 994(x)

928 US.C. § 991(b)(2)
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hold full-time positions.only through November 1 1993, 93 when the bu]k of its, work in estabhshmg
federal sentencing policies and practices is expected to be completed 94 Atleast three of the members
are required to be federal judges, and no more than four Commissioners may be members of the same -
political party. 95 The Commission has its own staff, supervised by a Staff Director, 96 and also is
authorized to draw upon the staff resources of the Admmlstratlve Ofﬁce of the Unlted States Courts
and the Federal Judlclal Center 9. S : - :

The initial members of the Sentencmg Comm1551on took office on .ctober 29, 1985 98

- Approximately eleven months later, the Commission published a. prehmmary draft of sentencrng
guidelines. 99 Following public comment and hearings, the Commission published a revised draft in .
January 1987, 100 4ng promulgated its- 1n1t1a1 set-of gurdehnes and pollcy statements on Apr11 13, 1987 101 :

93S/.ee 28 U.S.C. § 992(c), which provides for full-time appointments untilithe expiration of.six.. . .
years, after the Commission’s initial set of guidelines take effect, which occurred-on November 1,
1987, and part-time appointments thereafter. The Act does not specify the proportion of time that
part-time Commissioners are expected to devote, but requires that Commission meetings "be held for at

least two weeks in each quarter after the members of the Commission hold part -time positions," 28
US.C.§ 993(a). : : : -

9""'[O]nce the 1n1t1a1 gu1de11nes are establlshed and operatmg, the responsibilities of the
Commission can be dlscharged by part- tlme members.." Senaté Report, at 163 ‘

9528 U.S.C. §991(a).
9628 U.S.C. § 996.

Isee '28‘U.S.C.. § 995(b):~The statute v_further'authorizes and directs "each:Federal agency-. . .
to make its services; equipment, personnel, facilities, and information available to the greatest -
practicable extent to the Commrssron in the execution of its functions." 8 U S.C. § 995(c)

98The 1n1t1a1 voting members of the Commrssmn were: J udge Wllham w. Wilkins, Jr., -Chairman;
Michael K. Block; Judge Stephenv G. Breyer; Helen G. Corrothers; Judge George E. MacKrnnon Tlene H.
" Nagel; and Paul J. Robinson. Commissioner Robinson resigned in February 1988, and his office remains
vacant at this writing. The ex officio members of the Commission are Benjamin F. Baer, as Chairman
of the United States Parole Commission, and Ronald L. Gainer, Associate Deputy Attorney General, as
the Attorney General’s desrgnee

99U S. Sentencmg Commrssron Prchmmarv Draft: Sentencmq Guldelmes (September 1986)
eprmted in 51 Fed. Reg. 35,080-35,131 (October 1, 1986: Part II). The: preliminary draft included
a general discussion of possible-approaches to organizational sanctions. Seeid. Chapter 6, Part B, ,
51 Fed. Reg. at 128 30 The general topic. of organlzatlonal sanctions was omltted from subsequent drafts.

100U S. Sentencing Commission, Revised Draft Sentencing Gurdehnes (J anuary 1987), eprmted in.
52 Fed Reg. 3920-88 (February 6; 1987 Part IT). . .

101The guidelines were submitted to Congress on April 13, rev1sed by technical, clarifying, and S !
conforming amendments on May 1, and published in the Federal register, as thus amended, on May 13, ‘ |
1987. See Initial Guidelines, supra note 3. The guidelines were followed by the § Sentencing ‘

- Commission Report on the Initial Guidelines, supra note 4, which was submitted to Congress in June

1987. For a full description of the Commission’s aCtIVltICS leadmg to the promulgatron of the
initial guidelines, see id. at 9-11."
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As contemplated by the Reform Act, the initial guidelines remained before the Congress for six
months,lo before becoming effective on November 1, 1987.103 At that time, the guidclines were
republished with revised (:ommcntary,lo4 and distributed to the federal judiciary.1 5

With the one exception of fines for antitrust offenses,m6 the Commission’s initial set of guidelines
and policy statements do not cover organizations, and focus exclusively on sentencing for individuals.

The basic structure of the initial guidelines is built -upon the sanction of imprisonment. Offenders’
conduct is evaluated in terms of "offense levels," which, when combined with the offender’s "criminal
history category," are translated into months of imprisonment b%a two-dimensional "sentencing table"
including 43 offense levels and six criminal history catcgories.10 - Each offense level provides an
approximately 25 percent range of imprisonment that overlaps with the preceding and succeeding
levels.108 The ranges provided by the sentencing table control guideline sentences to both imprisonment
and probation.109

The initial guidelines’ imprisonment ranges were derived primarily from empirical analysis of the
factors that affected imprisonment sentences under prior sentencing practice, as supplemented by
selective rationalization based on other sources, including recent federal criminal legislation, the United
States Parole Commission’s parole guidelines, and unwarranted inconsistencies appearing in the prior
practice.uo The guidelines did not purport to adopt a particular "philosophy” of punishment, finding
that a pragmatic approach based on the distinctions developed by prior practice went far

10286ntencing Reform Act §235(a)(1)(B)(ii)(III). During that period, the General Accounting Office
conducted a study of the guidelines and submitted its report to Congress in September 1987.

103Sc=:ntencing Reform Act §235(a)(1). Subsequent amendments or additions to the sentencing
guidelines may be submitted between the beginning and May 1 of each Congressional session, and will
take effect 180 days after submission, unless "the effective date is enlarged or the guidelines are
disapproved or modified by Act of Congress." 28 U.S.C. § 994(p). Policy statements may be
promulgated or revised at any time, and need not be submitted to Congress.

10452 Fed. Reg. 44, 674-44, 779 (November 20, 1987: Part IT).

105y 8. Sentencing Commission, Guidelines Manual.

1061nitial Guidelines §2R1.1.

107mitial Guidelines, at 5.2.

108gee Initial Guidelines, at 1.11.

1095ee nitial Guidelines §§5B1.1, SC1.1.

» 110$e¢ Initial Guidelines, at 1.3-1.4; Sentencing Commission Report on the Initial Guidelines,
at 16-19. The Report includes a thorough description of the Commission’s empirical analysis and
detailed comparisons of the guidelines with prior practice and the parole guidelines. See id. chs. 4.
& 5 and Appendices B & C.
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toward reconciling academic differences between "just deserts” and "crime control" theories.111 In

the Commission’s view, there was "little practical difference in result."11

Nonetheless, the initial guidelines were viewed only as "the first step in an evolutionary process"113
involving continuing refinement, as the Commission reviews the experience under the cmstlng gu1dchnes :
‘and addresses new areas, including organlzatlonal sentencmg ‘

Although the existing guidelines for individuals provide a useful starting point for examining -

general sentencing factors and distinctions, orgamzatlonal sentencing requires an entirely different

 structure for guidelines and policy statements. The imprisonment-based structure of the initial guidelines
obviously is inappropriate for organizations, which can not be imprisoned. Rather, the organizational
guidelines must be oriented toward the sentencing options for orgamzatlons 'Furthermore, empirical
analysis of past sentencing practice, though generally informative, is unlikely to provide a fully
satisfactory basis for organizational guidelines, because: - (1) the sentencing system’s extensive experience
with individual imprisonment has no counterpart in organizational sentencing, which accounts for less
than 1 percent of federal sentencing decisions; (2) preliminary analysis indicates that there are few, if
any, factors other than monetary loss that bear a strong relationship to organizational sentences; and (3)
unlike the imprisonment sanction for individuals, the basic legislative authority for the major
organizational sentencing options was changed substantially by the Sentencing Reform Act. Given these
factors, the development of organizational sentencing guidelines will require both an analysis of current
practice and a re-examination of the avallable sentencing options and approprlate pr1nc1plcs for
organizational sanctions. :

3. Organizatioﬁal Sentencing Options

The Sentencing Reform Act Systematized and in some instances modified the available sentencing
options for organizations. For the first time in federal law, the Act’ generahzed the distinction ‘between
individual and organizational sanctions, and included several prov1510ns spec1f1cally addressed to
orgamzatlonal sentencmg s . :

Tradifionally, organizations were punished primarily by monetary fines and se’cdn‘darily through
_probation in lieu of all or a portion of the authorized fine. Organizations were not subjectto a - ‘
"confinement" sentence analogous to imprisonment fot individuals. The Reform Act and 1ts leglslatlve

11gee Tnitial Guxdelmes at 1.3-1.4; Sentencing Cornmxssmn Renort on the Imtlal Guidelines,

at 15- 16 ‘

112 "Choosing a single or even a predominant approach was unnecessary because the -
issue is more symbolic than pragmatic. In practice, the differing philosophies are
generally consistent with the same results. Moreover, few theorists actually '
advocate either a pure just deserts or a pure crime-control approach. Crime-

. control limited by desert, and desert modified for crime-control considerations, are -
far more commonly advocated. The Commission saw little practical difference in
result between these two hybrid approachcs the debate is to a large extent
academic."

Sentencmg Commlsswn Regort on lhe Imt1a1 Guidelines, at 16

1131n1t1a1 Guxdelmes at 1.4.

11414 4t 112.
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history evince a thoroygh re-examination of organizational sentencing options, resulting in: (1) rejection
of proposals for an organizational "imprisonment" analog and for a new punitive sanction of "publicity";
(2) reaffirmation of the value of monetary fines as sanctions for organizational crimes; (3) modification -
of the bases for imposing organizational probation; and (4) incorporation of the options of criminal
forfeitures, notice to victims, and restitution as components of the overall sentencing dec151on

New section 3551(c) of Title 18 sets forth the five sentencing options for organizations: fines,
probation, forfeiture, notice to victims, and restitution. The legislative history to §3551 records the
Congressional rejection of an organizational equivalent to imprisonment,11° based on concerns that the
application of such a sanction to legmmate business organizations would be harmful to "the public at
large and the general economy. "116 Similar concerns also led to the deletion of a more modest proposal
that organizations could be barred from a line of business as a condition of probation.

115This sanction had been proposed as part of sentencing reform in 1973, and eliminated in 1977.
The Reform Act’s leglslatlve history notes that: :

"S.1, as introduced in the 93rd Congress, provided, as an equivalent to a term of
imprisonment for an individual offender, that an organization could be barred from its
‘right to affect interstate or foreign commerce’ for a period of up to the maximum length

of time that an individual convicted of an offense of the same seriousness could be
sentenced to prison. Because the Committee was concerned that such a provision mlght too
readily be used in-an inappropriate case, the prov151on was deleted in the reported version
of $.1437 in the 95th Congress." -

Senare Report, at 68 (footnote omitted).

1167he legislative history to the 1977 bill, S.1437, explains the rationale for deleting the
organizational "imprisonment” sanction in favor of proposed authorlty for barring an organization from a
business as a condition of probation:

"It is not intended that sentences for organizations be more harsh than is necessary to carry
out the purposes of sentencing. It is necessary, however, to be able in effect to put an
organization out of business if illegal conduct is its usual way of doing business. On the
other hand, some cases of illegal conduct by organizations will require very serious
consideration by the sentencing judge of the potential economic impact of a sentence on
innocent parties, including the public at large and the general economy."

S. Rep. No. 95-605 (Part 1), 95th Cong., 1st Sess. 887 (1977) The Reform Act deleted the optlon of
debarment as a condition of probatlon as well, finding that such a sanction "might encourage
misapplication to the ecoriomic detriment of a legitimate enterprise” rather than being confined to "the
rare case in Wthh an orgamzatlon operates ina generally 11legal manner." Senate Report, at 69.

117See note 116 above and pages 30 31 below.
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The Reform Act’s legislative history also rejects a proposed punitive sanction of ' publicity"118 -for
organizations as well as individuals--in favor of the more limited and purely compensatory option of
notice to victims, which is authorized by new § 3555 for "an offense involving fraud or other
intentionally deceptive practices." "119 Even on that basis, the notice sanction is condltloned upon special
presentence procedures1 0 and the court’s consideration of "the cost involved in giving the notice as it
relates to the loss caused by the offense," *121 and the total costs imposable on .a defendant are limited
by statute to $20, 000.122 ‘ ‘

The Reform Act essennally carries forward prior statutory authority for the sanctlons of criminal
forfeiture123 and restitution.124 However, the federal policy favoring restitution w ras strengthened by

118The “publicity" sanction had been proposed by a minority of the Brown Commission, but was
rejected by the majority "as inappropriate with respect either to organizations or to individuals,
despite its possible deterrent effect, since it came too close to the adoption of a policy approving
social ridicule as a sanction.” National Commission on Reform of Federal Criminal Laws, Final Report
§3007 and Comment (1971). Nonetheless, an expansive "notice" provision authorizing publication of an
organizational offense "to the class of persons or the sector of the public affected by the
conviction or financially interested in the subject matter" was included in the proposed Criminal
Code of 1977, S.1437, 95th Cong,., 2d Sess. §2005 (1978). The Reform Act rejected that proposal as
overly broad and unduly punitive. See Senate Report at 84-85.

11918 J.S.C. § 3555. The order of notice to victims is intended to "facilitate any private actions
that may be warranted for recovery of losses," and "alert fraud victims to the advisability of other
action on their part (for example, news of the worthlessness of a phony ‘cancer cure’ may prompt a
‘victim to visit a doctor in time for proper medical attention)." Senate Report, at 83-84. The legislative
history emphasizes that the notice is to be reasonably limited to its compensatory purpose:

"The Committee does not intend that the section be used to order ‘corrective advertising’ or
to subject a defendant to public derision. Publication should not be required beyond that -
which is necessary to notify the victims of defendant’s conviction."

Id. at 85.

1205¢¢ 18 US.C. § 3553(d) (requiring written affidavits and memorahda an oral hearing, and the
court’s statement of spec1ﬁc reasons underlymg its determinations regardmg the nature of such an
order"). ‘

12118 U s.C. § 3555.
12214

12318 U.S.C.‘§ 3554, referring to the crimjnél forfeiture provisith of the Racketeer ,
In_ﬂuenced and Corrupt Organizations Act, 18 U.S.C. § 1963, and the Comprehensive Drug Abuse
" Prevention and Control Act of 1970, 21 US.C. § 853.

12448 U.S.C. § 3556. Restitution traditionally was available in the federal system only as a-
condition of probation. See 18 U.S.C. former §3651. However, §5(a) of the Victim and Witness
Protection Act of 1982, Pub. L. No. 97-291, 96 Stat. 1248 (October 12, 1982), codified at.18 U.S.C.

§§ 3579-3580, had provided independent statutory authority for orders of restitution with respect to
defendants convicted of offenses under Title 18 or under §902(h), (i), (j), or (n) of the Federal
Aviation Act of 1958, 49 U.S.C. § 1472. Those provisions were carried forward by the Reform Act in .
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additional Reform Act provisions directing the courts to consider "the need to provide restitution to
victims" as a féeneral sentencing factor!?d and to state reasons when full restitution is not ordered at
sentencmg, and by the recognition in legislative history that non-statutory restitution remains
available as a condition of probation "in an appropriate case."

For the traditional organizational sentencing options of fines and probation, the Reform Act and
subsequent amendments made several significant changes. Statutorily authorized fine levels were raised
dramatically. Probation was established as an independent sentence, instead.of an incident of a

"suspended" fine, but the permissible probationary conditions are subject to several new lumtatlons
mcludmg some directed spec1ﬁcally at organizational probation. :

Fines The legislative reform of statutory fine authority has followed a somewhat tortuous path,

* involvin 2§ three separate enactments: the original Reform Act; the Criminal Fine Enforcement Act of

1984 an independent statute covering offenses committed during the period between January 1, 1985,
and October 31, 1987; and the recent Criminal Fine Improvements Act of 1987,12 an amendment to the
Reform Act. '

The original Sentencing Reform Act made the basic changes of increasing fine levels for both
individuals and organizations, and integrating fines into the overall structure of sentencing reform. The
Reform Act established the first general fine statute in federal law, and authorized fine levels
"conside'rably higher than those generally authorized by current law, . .. to establish an effective scale
for pecuniary punishment and deterrence that will refléct current economic realities." "130° A5 with the
Act generally, the changes in fine authorization were motivated in part by inconsistencies in prior law

18 U.S.C. §§ 3663-3664.
12518 U S.C. § 3553(a)(7).
12618 U S.C. § 3553(c).

1271 discussing the authorization in 18 U.S.C. § 3563(b)(3) for making restitution "pursuant to
the provisions of section 3556" a condition of probation, the legislative history states that:

"The court could in an appropriate case order restitution not covered by paragraph (b)(3)

(and section 3556) under the general provisions of subsection (b)(20). In a case involving

bodily injury, for example, restitution as a condition of probation need not necessarily be
~ limited to medical expenses." :

Senate Report at 95-96. Despite the clarity of this statement the Justice Department’s Criminal
Division apparently contends that such restitution will not be available under the Reform Act, at
least for non-Title 18 offenses, see Criminal Division, U.S. Department of Justice, Restitution

Pursuant to the Victim and Witness Protection Act, at 1, 11-13 (May 1987).

128pyp, L. No. 98-596, 98 Stat. 3134 (October 30, »1984), codified at 18 U.S.C. former §§ 3621-3624.
129pub. L. No. 100185, 101 Stat. 1279 (December 11, 1987).

130genate Report, at 105-106.



and practice. 131 The legrslatrve hlstory paid specral attentionto the central role of fines as a sanction o
for white collar crime generally and organrzauonal crime in ‘particular, 132 and the Act estabhshed a
separate and higher schedule of fines for organizations.

As originally enacted, the Reform Act did riot adopt a proposal for an alternative fine amount - '

- based on the gain or loss from an offense, 134 and included an aggregate limit-on fines for multiple
offenses "that arise from a common scheme or plan, and that do not cause separable or distingnishable
kinds of harm or damage," of twice the amount imposable for thé most serious offense.13% However,
shortly after the Reform Act, which deferred the effective date of these provisions uritil the
implementation of the intial guidelines on November 1, 1987, Congress enacted a separate piece of fine
legislation entitled the Criminal Fine Enforcement Act of 1984, which called for general increases in
fine levels comparable to the Reform Act and also authorized an alternative maximum fine of double the
pecuniary gain or loss catised by an offense, effective for offenses committed on or after January 1,
1985.136" In- December 1987, the Congress enacted the Crrmrnal Fines Improvement Act of 1987, whrch
amended the fine provisions of the Reform Act generally to conform with the Fine Enforcement Act,
with the additional change of repeahng the aggregate limit on fines for multlple offenses that had been
contained in both of the earlier Acts :

The final result of thJs series of enactments is very expansrve statutory ﬁne authorlty, partlcularly
for organizations. Under the' Reform Act as now amended and in effect, the maximum authorized
criminal fine per offense (or well-pleaded count) for orgamzatrons is the greatest of: (1) the amount set .
forth in the general organizational fine schedule of 18 U.S.C. § 3571(c), which is $500,000 for a felony
ora m1sdemeanor resulting in death and $200,000 for all other non- petty mlsdemeanors (2) the amount.

13'lIn addition to notlng “[c]omplaints that current fine levels are insufficient to accomphsh
‘the purposes of sentencrng, the legislative hrstory found that: '

"Present Federal law also includes large and 1og1cally inexplicable dlspar1t1es in the
levels of fines permitted as criminal sanctlons for offenses of essentially srmrlar :
natures." . :

Senate Report at104."

132 "It is recognized that fines often represent the only useful sanctlon agalnst

corporatrons and other organrzatlons
Senate'Report ‘at 104
133gee 1B US.C. § 3571(b), generally authorizing orgamzatronal ﬁnes at twrce the level of -
individual fines. "Penalties for organizations are set at higher levels than those for mdrvrduals
.in order to take cognizance of that fact that a sum of money that is sufficient to penalize or.
deter an individual may not be sufficient to penalize or deter an organization, both because the

. organization is likely to have more money available to it and becatise the sentence for an
organization obivously can not include a term of imprisonment." Senate Report; at 106.

134& Senate Rep‘ort, at 106.
13518 U.S.C. former §3572(b).

1?’GSee 18 U.S. C former §3623. However, the Enforcement Act contained the same aggregate limit -
on fines for multiple offenses -
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authorized in the underlying statute setting forth the offense; or (3) double the pecuniary gain or loss -
resulting. from the offense. As under federal law prior to the original Reform Act, there is no aggregate
limit on fines for multiple offenses. ' :

Probation. The Reform Act made a basic change in the theory of probation as applied to both
individuals and organizations. Under prior law, probation was not a sentence in itself, but merely an
incident of the "suspension" of another sentence, such as a fine or imprisonment.137 The Reform Act
reconstituted probation as an independent sentence, which may be imposed in addition to other
authorized /sentences.l This revision, particularly when coupled with the increased fine levels, has the
potential to be a far more significant change from prior practice for di‘garﬁiatiOhS’théiii"fOf individuals, 7

Under prior law, probation generally was held to be a "voluntary” status in the sense that a
defendant could choose to "reject" probation and instead incur the maximum alternative sentence. For
organizations, the only alternative was a-fine, and therefore the permissible "burden” of orgamzatlonal
probation was thought to be limited by the amount of the maximum authorized fine. 139 The Reform Act
appears to change this result, by substituting general statutory limitations on the duration and
permissible conditions of the independent probation sentencel40 for the practical constraint of the
former theory. However, whether the practical result will be different is unclear at this time, because

-the new statutory-"reasonableness” constraints have yet to be-interpreted or applied, and because-the - -
Reform Act is somewhat ambiguous as to whether frobatlon conditions may be enforced by the contempt
power in addition to revocation and resentencmg If the contempt power is unavailable, then
organizational probation will continue to be limited in practical effect by the maximum alternative
sentence. Of course, the increased fine levels will increase that practical limit as well.

In addition to these general considerations, the Reform Act contains more specific provisions that’
focus organizational probation on relatively narrow objectives. In connection with their rejection of an
"imprisonment" equivalent, the Reform Act’s drafters focused very specifically on one type of probation
condition--the business or occupational restrictions set forth in 18 U.S.C. §3563(b)(6)--that is likely to
be the basis for any sort of probation sentence directly affecting an organization’s business operations.
The legislative history reflects that this provision was changed on last consideration by the Senate -
Judiciary Committee to remove the standard authority for a probation condition "prohibiting an
organization from engaging in a particular business” and to clarify the intent that such a measure was to

13718 U.S.C. former §3651.
13813 U s.C. §3551(b) & (c); see Senate Report, at 68.
1395ee generally United States v. Interstate Cigar Co., 801 F.2d 555 (1st Cir. 1986). Because

maximum authorized fines generally were viewed as relatively low, this was a more meaningful limitation
on probation than the maximum authorized prison terms for individuals. ‘

1405c¢ 18 US.C. §§3562(b) 3563(b).

141There is no question of the court’s power to enforce probation conditions through the threat
of revocation. See 18 U.S.C. §3565. The ambiguity as to the availability of the contempt power for
probation conditions is created by explicit references in the Reform Act to its availability for the
enforcement of conditions of supervised release, see 18 U.S.C. §3583(e), and in legislative history
to its availability for the enforcement of an order of notice to victims, see Senate Report, at 84.
In my opinion, these references are not sufficient grounds for holding that a federal court has been
divested its general power to secure obedience to “its lawful writ, process, order, rule, decree, or
command," 18 U.S.C. §401(3).
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be invoked only for "the rare case in which an organization operates in a generally illegal manner."142
In this respect, the provision distinguishes between organizations and individuals. As thus amended,
§3563(b)(6) only permits restrictions for organizations, and the basic intent of the provision was limited -
to preventing a continuation or repetition of illegal activities. "Paragraph (6) is intended to be used to
preclude the continuation or repetition of 111e§a1 activities while avoiding a bar from employment that
exceeds that needed to achieve that result."14> As its example of a permissible use of a business
restriction, the legislative history puts the case that "an organization convicted of executing a fraudulent
scheme might be directed to operate that part of its business in a manner that was not fraudulent."}44
Elsewhere, the legislative history generally emphasizes that "[1]t is not the intent of the Commlttee that
courts manage organizations as part of probatlon supervision . : o

4, Senter'mcing Guidelines and Policv Statements for Organizations' o

Grven the ends and means supphed by the Sentencmg Reform Act the ba51c questlon is how may

the Sentcncmg Commission best proceed-with the task-of developing sensible sentencing guidelines and - -

policy statements for orgamzatrons At first blush the ob]ectlves seem’ formrdable

- Sentencmg gurdelmes should be srmple clear and practlcal in apphcatron but also sufﬁcrently
‘sophistlcated 'to deal wrth at least the major variations in cases actually presented by‘theksystem

- Determrnate sentencing requ1res precision in measuring relevant offense and offender
characteristics, which at some level must be translated into essentially quantltatrve units of pumshment S

- Consrstent sentencmg policy providing a suitable foundatlon for a coherent body of sentencmg
law seems to call out for a unifying or at least predominant theory. Yet, the legislation enumerates
multlple purposes of pumshment assocrated with d1vergent phrlosophles. S

- The ex15t1ng gu1de11nes for 1ndrv1duals provrde 11m1ted assistance: they are based prrmarlly on

“extensive experience with a sanction that is not available for organizations, as apphed to offenders that
differ fundamentally from organrzatrons

- The sentencing options for orgamzatlons are somewhat hmlted and in some 1mportant respects ‘
have been changed by the new legrslatron

- Past sentencmg experience with orgamzatrons also is limited, and prehmmarlly appears to
provide little structure. »

- Organizations are complex, as they consist of groups of 1nd1v1duals mterrelated ina varrety of .
patterns. They have an internal control problem largely unrepllcated with individuals.

142Senate Report at 69. This point was stressed both in the general discussion of sentencmg
options, id. 68-69, and in the specrﬁc discussion of §3563(b)(6) id. 96 97.

143’Senate Report, at 96- 97
144@. at 96. -
_,1451g att99.
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On the other side of the problem, there are some simplifying features that one can draw from the
basic facts of the federal system: virtually all organizational offenders are business firms; the vast
majority of organizational offenses are property crimes resulting in mostly monetary harms; and monetary
sanctions are available with few restrictions.

Although the complexities outnumber the simplications, I believe that there is a'simple solution to
the problem that produces a practical sentencing policy without engendering intractable "philosophical"
disputes. In the remaining Parts of this paper, I will state and discuss an approach to organizational
sentencing drawn from the theory of "optimal" penalties developed in the "law-and-economics" literature.

~ In doing so, I will claim more for the theory than the "law and economics” writers themselves: that the

theory is consistent with all of the major purposes of punishment for organizations; that the theory

effectively solves the problem of internal control over the organization’s agents; and ultimately, that the

theory does not require an explicitly "economic” perspective at all, but rather procccds directly from the

fundamental aim of the criminal law to prevent harm, and simply extends that aim to the process of
punishment.

At the practical level, I will discuss the application of the optimal penalty theory to the problem of
organizational guidelines, and the clear solutions that it offers: determinate guidelines emphasizing
monetary penalties based directly on the predominantly monetary harms caused by organizational
offenses, which can be identified by relatively simple "loss rules and increased in proportion to the
difficulty of detecting and punishing offenses.
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II. The Choice of Optimal Penalties

In this Part, I present the basic theory of optimal penalties (§A) and discuss its implications for
the major purposes of criminal punishment (§B), the aims of the substantive criminal law (§C), and the
“appropriate forms of organizational sanctions (§D). The optimal penalty theory’s consistency with the
traditional purposes of punishment, and its more fundamental congruence with the harm-prevention aim
of the criminal law, support the ch01ce of optimal penaltles as a goal and a structure for organlzatlonal
sentencing reform: -

T he optlmal penalty theory is not normative in its basic analysis. Rather it proceeds from two
'simple, descriptive insights about criminal punishment: that punishment (1) is costly as well as
beneficial, and (2) is.less than perfectly certain to be imposed. The prescription follows from these
points. The total "cost" of crime (whether measured in dollars or-otherwise) is a function of boththe .
harms from criminal offenses and the harms resulting from the costs and uncertainty of pumshment and
the "optimal" penalty is one that minimizes this total cost.

These simple ideas have powerful implications for the appropriate means of ach1ev1ng the purposes
of criminal punishment. My discussion of purposes focuses ‘mainly on deterrence, and contrasts the
harm-based optimal penalty theory primarily with a "classical" theory of galn-based deterrence. 1 A
emphasize deterrence both because deterrence is a dominant theme in most discussions of white collar
and organizational crlme146 and because the effects of deterrence best illustrate how the social costs of
punishment can outweigh its benefits. Harm-based optimal penalties balance the benefits of deterrence
. against its costs, while an alternative theory of gain-based deterrence inevitably tends toward a ~
destructive form of "absolute" deterrence that costs more than it is worth in terms of crime prevention.
Moréover, the favorable results of "optimal” deterrence also are consistent with the other major purposes
of punishment. '

The consistency of harm-based optimal penalties with the purposes of punishment exposes the
deeper point that optimal penalties are congruent with the basic aim of the criminal law to prevent
harm. While the conventional "purposes" of punishment promote that aim only obliquely, optimal

penalties take the more direct approach of simply extendmg the harm prevent1on aim of the substantlve o

law to the process of punishment as well.

Finally, the optimal penalty theory plainly identifies monetary penalties as the preferred form of
sanction for orgamzatlonal crimes, because monetary penalties are the least costly for the government,
and society at large, to impose on productive business organizations. Organizational offenses cause '
predominantly monetary harms, which translate most directly to monetary sanctions, which in turn most
directly affect the incentives of business firms. Any substatial reliance on direct government |
intervention into private business activities is likely to harm the economy and produce 1ncon51stent ‘
sentencmg results.

A. The Economic Approach

The economic approach to penalties, pioneered by Gary Becker in 1968,147 does not proceed from
any of the traditional "purposes” or "theories" of punishment. Rather, optimal penalties result from a
description of crime and enforcement as a problem of minimizing total social cost. The major insights

, 146See Senate Report, at 76 "[Deterrence] is partlcularly nnportant in. the area of Whl[C
collar cnme :

147Becker, Crime and Punishment: An Economic Approach, 76 J. Pol. Econ. 169 (1968).
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of the descriptive analysis are: (1) criminal conduct is prohibited mainly because of the "external” harm
or loss that it imposes on persons other than the offender, mcludmg both "victims" in the narrow sense
and society at large; (2) enforcement and pumshment as well as crime, are costly to society; and (3)
enforcement and punishment also are uncertain, in the sense that an offender’s probability of punishment
is less than 100 percent. Given these conditions, the "optimal” solution is a broad concept of social .
compensation: the costs of crime and crime control are minimized when offenders are required to
compensate society for the full measure of harm from offenses, including enforcement expenditures, as
adjusted to reflected the chances that an offender may escape punishment.

Under the simplest version of the economic analysis,148 the penalty at the "optimizing" point is a
combination of two major factors: (1) the total social "loss" created by an offense; and (2) the
probability that an offender actually will be penalized, which is sometimes expressed as a "multiple" or
"multiplier” representing the chances against detection and conviction. The total penalty equals "loss"
divided by the probability or multiplied by the "multiple.” In this simple case, the "optimality” of the
penalty is obvious on an'aggregate level: total losses from all offenses will be exactly compensated by a
penalty equal to the losses created by detected offenses times the chances against detection.

Less obviously, but more importantly for the imposition of punishment in particular cases, this
penalty formula also is "optimal" at the level of individual offenses. When a potential offender
contemplates a violation, its "expected" penalty should be exactly equal to the amount of social loss
caused by its offense. Where all offenders are certain to be penalized, this optimal penalty simply is
equal to the loss. However, where enforcement is not perfect, an expected penalty equal to the loss
requires an adjustment to reflect the offender’s expectation that the penalty may not be imposed, which
is simply the chances against conviction and punishment. In any actual enforcément system, punishment
always will be less than perfectly certain--sometimes only slightly less certain, and other times
significantly less certain. But the "expected" social harm from a particular offense (net of the penalty)
always will depend upon both the loss created and the probability that the offender will be detected and
punished. The aim of the optimal penalty rule is to set that expected net harm at zero.

Thus, the two factors of "loss” and probability (or the "multiple") identify two different dimensions
of social harm from criminal offenses, when considered together with the social response to crime
through enforcement and punishment. Loss alone would represent harm in an imaginary world of perfect
and costless enforcement. The probability or "multiple” represents the additional harm from crime in a~
real world where enforcement is imperfect and very expenswe and offenders exp101t the opportunities
created by society’s limited criminal enforcement resources.

At least in the context of sanctions for offenses by business organizations--if not more generally--
the "economic" approach makes sense as a policy objective on its own terms. All other things being
equal, there appears to be no reason why sentencing policy should not prefer to minimize the total
social costs of crime. But the optimal penalty theory has much broader policy implications for criminal
law and punishment, because it results in penalties that not only produce a form of "optimal" deterrence
that is superior to the results of alternative theories, but also are consistent with the non-deterrence

‘objectives of punishment.

148This version results from three simplifying assumptions that appear to be realistic for
organizational offenders: (1) loss and penalties can be expressed in equivalent "units," usually
monctary; (2) offenders are "risk ncutral”; and (3) there are very few or no erroneous convnctlons.
These assumptions.are cxammed and discussed in Part I11, below. .
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" B.  The Purposes of Criminal Punishment

In this section, T discuss the implications of optimal penalties for the t_raditfonal "purposes” of
criminal punishment, considered under the headings of: (1) deterrence; (2) proportionality; (3) public
protection and rehabilitation; and (4) compensation to victims. The results are striking. Optimal .

| penalties essentially solve most. of the problems of more conventional theories, fundamentally because
they balance the costs and benefits of punishment in a manner that promotes the general harm-
prevention alms of the cr1mmal law. o

1. Deterrence150

In consrdermg the deterrent effect of harm-based optimal penaltles 1 thmk it is useful to contrast o
an alternative theory of gain- -based deterrence that I call "classical’ deterrence, which focuses on
denying potential offenders any expectation of gain from criminal conduct. 151 In the context of .
organizational sanctions, deterrence as a goal and the proﬁt motive as ‘a mechanism 1mt1a11y seems

attractive, on'thc rationale that removing any prospect of gain is hkely to eliminaté, or very
mgmﬁcantly reduce, the vast maJonty of organizational offenses that are motivated by financial gam

However this ' classwal" deterrence theory ultlmately fails to produce a satisfactory system of
organizational penalties. The gain measure alone is madequate for a rehably deterrent effect prrmanly
because the organization must spend money on controlling its agents in order to avoid an offense. But .
the "classical” deterrence theory provides no basis for determmmg the requlred adjustments, and
indicates only that higher penalties achieve more deterrence, without recognizing that deterrence has
costs as well as benefits. Because the theory never indicates how much more deterrence is:necessary or
- appropriate, "classical deterrence tends toward very large penalties and the social costs associated with *

"absolute" deterrence: ‘the "overdeterrence” of the offense itself as well as lawful activities related to
the offense; and the lack of ' 'marginal deterrence;" which gives offenders the incentive to choose Iess ;
serious offenses. The underlying problem is that "deterrence” alone, unconstrained by its costs, is not
an adequate basis for a penalty system. ) ' : S ’

149These topics roughly correspond to the Sentencmg Reform Act’s statutory purposes of
' pumshment 18 U.S.C. § 3553(a)(2), with the addition of restitution to victims, which alsoisa
. major aim of the reformed federal criminal sentencing system, see 18 U. S.C. §§ 3553(a)(7) & (c)
3556, 3663-3664. For an excellent sumary of the traditional purposes of criminal punishment,
explaining variations in termmology, see 1 W. LaFave & A. Scott, Substantive Criminal Law §1. 5(a) ‘
at 31-36 (1986) I :

1501 4o not sharply dlstlngursh between" "general" deterrence (covermg potent1a1 offenders asa.
whole) and "specific" deterrence (covering specific past offenders), although the discussion here ‘
emphasizes the ' 'general’ problem. In my mind, the basic principles of general and specific
deterrence are essentially the same. Accord, F. Zimring & G. Hawkins, Deterrence 70-74 (1973)
(discussing deterrence terminology). However, "specific’ deterrence is reconsidered below in the
discussion of 'public protection" and rehabilitation. See¢ Paragraph3. .

151Although Ido not attribute "classrcal" deterrence to any particular writer, but srmply
present it as the conventional view, the idea extends back at least to Bentham’s writings on
punishment and deterrence, which he called "prevention.” See J. Bentham, An Introduction to the"
Principles of Morals and Legislation 165-74 (1789) (H.L.A. Hart &J.H. Burns eds. 1982). Bentham S
"first rule" of punishments was that: "The evil of the punishment must be made to exceed the -
advantage of the offence.” J. Bentham, The Theory of Legislation 325 (1802) (C. K: Ogden ed. 1931).
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In contrast, the harm-based "economic" penalties produce "optimal” deterrence by providing
potential offenders with measured incentives to bear the costs of complying with the law that correspond
with the amount of social harm associated with the particular offense in question. The result is not
only a simpler theory that requires no indeterminate "adjustments,” but also one that avoids the pitfalls

- of overdeterrence and lack of marginal deterrence by scaling the penalty more precisely to the harm
involved.

a. "Classical" Deterrence, based on Gain

A natural inclination is to think of organizational sanctions in terms of simple or "classical"
deterrence. By my definition, "classical” deterrence focuses on the offender’s behavior and its
motivation, and asks what penalty is sufficient to deter a potential offender from committing the.
offense. Where offenses are economically motivated, deterrence should be achieved by depriving the
offender of any expectation of gain.153. Thus, like the "economic" approach, the "classical” deterrence
theory also makes use of the concept of "expected” results, by multiplying the gain from the offense
times the same “multiple" representing the chances against detection and conviction, 194 plus a small
"premium” to assure that the offender is not merely indifferent, in computing the total penalty.155

However, it soon becomes apparent that this simple form of gain-based deterrence requires some
adjustment, because it omits cost factors that must affect the efficacy of a deterrence policy, especially
for organizations. But the theory of "classical" deterrence is insufficient to specify the magnitude of

1521 discuss here only in passing another system of "deterrent” penalties based on wealth, income,
or organizational "size," because very little analysis is required to conclude that such a system achieves
neither rational deterrence nor any other legitimate objective of a punishment system. A wealth-based
system capriciously overdeters and underdeters offenses by giving the less wealthy incentives to commit
more harmful offenses, and vice-versa. Nor is there any necessary correlation between a person’s wealth
and the harmfulness of the offense committed. Wealth-based penalties also fail to seek or achieve
compensation to victims, and I doubt that the ex ante wealth status of a person can affect that person’s
"just deserts" for conduct (see Para.2, below), even if a person’s wealth status could be considered more
or less "blameworthy," which itself would require a considerable departure from the basic values of the
legal system in this country. Moreover, as applied to business firms, the idea of "wealth” or size-based
penalties presents a number of further difficulties addressed below. See note 160 and §D, below.

1530f course, Bentham generalized this idea to cover all types of utility, which he called
"pleasures.” In explaning the rule that "the punishment must not be less in any case than what is
sufficient to outweigh the profit of the offence," he stated that:

"By the profit of an offence, is to be understood, not merely the pecuniary profit, but the pleasure
or advantage, of whatever kind it be, which a-man-reaps, or expects to reap, from the gratification
of the desire which prompted him to engage in the offence.”

Principles of Morals and Legislation, supra note 151, at 166 & note c.

154Unlike the economic approach, the "multiple” in "classical” deterrence is not based on any
idea of compensation, but serves only to assure that the offender has no expected gain, which is the
only objective of "classical" deterrence.

155Bentham also recognized the concept of the multiple. His "second rule” was: "The more
deficient in certainty a punishment is, the severer it should be.” Theory of Legislation, supra note
151, at 325. 5
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the required adjustments. As a result, while the simple focus on gains fairly clearly provides
underdeterrence," the necessary adjustments inevitably lead to "overdeterrence.” - -

The Deficiencies of a Simple Gain-Based Penalty. An examination of "classical” deterrence’s simple
gain-based penalty rule identifies several deficiencies that pose the threat of insufficient deterrence.
However, the “classical” deterrence theory provides no principle for making measured adjustments, and
therefore leads to indeterminately large penalties. '

First, and most importantly, setting the offender’s gain equal to zero or slightly less will-not deter
where the costs of avoiding the commission of an offense are substantial, as they are li‘kclg to be in the
organizational context, given the control problems inherent in organizational structures. 10 In order for
an organization to avoid liability, the organization must expend resources on "policing" its own agents.
For a penalty system to deter, the penalty must give the organization an incentive to ensure compliance. -
Therefore, the penalty must be raised beyond simply gain times the "multiple,” but the “classical”
deterrence theory does not tell us how much, and avoidance costs are likely to vary widely with the..
particular situation.. Proxies.for avoidance costs--such as the size or structure of the organization, or
- the complexity of the substantive law involved--are unlikely to operate precisely and will complicate the
penalty rule considerably. Hence, the temptation is:to raise the penalty to fit the highest avoidance
cost situation, in order to "make sure” that deterrence works. ' o

Second, the efficacy of "classical” deterrence may appear to be very sensitive to an-understatément

- of the "true” multiple, i.e., the chances against detection and conviction: If the multiple could be
"underestimated by the rulemaker, miscalculated by potential offenders, or manipulated by offenders’

attempts to "beat the odds" by concealment, then "classical” deterrence may result in no deterrence or-

very little deterrence, because all or most potential offenders could still perceive the prospect of some
© gain. Here again, the temptation is to raise the penalty still more, by choosing a higher multiple in
order to adjust for imperfect information on the part of both the rulemaker and the potential offender.
But the theory again fails to indicate how far the multiple should be raised, and the tendency again is' -
to "make sure” that the multiple is high enough to deter in the worst case. a

Third, and compounding the first two problems, the "classical” deterrence theory says nothing about
the costs and benefits of raising or lowering penalties; except that higher penalties will produce more
deterrence and lower penalties will produce less. Consequently, "classical" deterrence, which begins from
the premise of modest penalties based on criminal gain, ultimately leads to indeterminate and virtually
unlimited penalties, because higher penalties always mean more déterrence. -

The Tendency Toward Destructive "Overdeterrence.". The adjustments for the deficiencies of a
simple gain-based rule make simple "classical” deterrence evolve toward "total" or "absolute” deterrence,
and reveal a more fundamental flaw in the rationale of "classical” deterrence: the theory does not tell -
us when more deterrence is worth its cost. More deterrence is not always better, and will be worse
when the conduct deterred is less harmful than the effects of deterrence itself. Excessive deterrence
can become destructive "overdeterrence” in at least four ways: (1) requiring wasteful compliance costs;
(2) "deterring" lawful and beneficial conduct that becomés increasingly remote from the criminal conduct
as the penalty level increases or the liability rule becomes less certain; (3) "overdeterring" the criminal
. conduct itself in the exceptional case where society actually will benefit if the offense takes place; and

156pederal criminal law reinforces this effect, by holding most business orgariizations (except
" labor unions) strictly liable for offenses committed by any employee or agent, without any showing of
involvement or culpability on the part of a high managerial agent of the organization. See § A.2 of '
Part I, above.” » S ' R '
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(©)] destfoying "marginal” or "incremental" deterrence against more serious offenses, by specify the same
high penalties for all offenses.

While the concept of "overdeterrence” may strike some people as a strange and exotic idea, I
believe that we can find many examples from everyday life -- not.to speak of international relations --
‘where fear of untoward consequences through miscalculation or mischaracterization may inhibit otherwise
desirable conduct. The higher the possible consequences, the greater the fear until, at some point, the
inhibition will be unjustified. The basic point is that, while crime is harmful, not all criminal conduct is
infinitely harmful. Therefore, attaching infinite penalties at some stage imposes costs that are greater
than the harm sought to be prevented, which is not consistent with the aims of the criminal law. )

I'will illustrate this point by posing two hypothetical cases1>7 in which criminal conduct can be
"overdeterred," in the sense that, at some penalty level, the punishment costs society more than the
“crime” itself.. ~ . '

Case 1: Sgeeding.158 The destructive effects of overdeterrence are dramatically illustrated by the
hypothetical case of a man who exceeds the speed limit while rushing his wife to the hospital, in order
to save her life. In a system that secks (or inevitably tends toward) "absolute" deterrence, the only
penalty adequate to deter that offense is death; and even that penalty may not be enough, if the man
values his wife’s life more than his own. But that penalty plainly "overdeters" the offense, in the.sense . .
of both compliance costs and net social loss. If the man complies, he (and society) loses his wife’s life;
if he violates, the penalty costs society his life; in either event, "deterrence” costs society more than
the harm of simple specdin_g.159 Furthermore, if the penalty for all speeding is death, in order to "make
sure" that deterrence works at the extremes of avoidance costs, then even non-speeders will incur
avoidance costs--by driving very slowly, or not at all--in order to "make sure" that they do not
accidentally speed, or are not erroneously charged and convicted. The result is a loss of social benefits
from perfectly lawful and useful conduct.” Finally, such a penalty also destroys "marginal” deterrence, in
that the man speeding his wife to the hospital has every incentive not merely to speed but drive

recklessly, or even to murder a policeman who pulls him over, because neither act will incréase the
penalty. .. T C '

Changing "absolute" deterrence back-into a variable gain-based deterrence does not cure the :
“overdeterrence" problem of the'man speeding his-wife to.the hospital, and-produces a bizarre form of
underdeterrence in a second case of a man who speeds in order to:save five minutes on the way tohis - .
office. The first man’s gain-based penalty is still death--because he "gained" a life through unlawful
conduct--but the second man’s penalty-for the same violation is only the "gain" of five extra minutes of
working time, which presumably is less than the danger. created by his speeding. Thus, gain-based -
penalties simultaneously may produce both too much and too little deterrence o

15710 both examples, the "multiple” is disrcgardcd, by assuming a 100 percent probability of .. ... .. .-
detection and conviction. : ‘ - : ‘ :

158This example was suggested by the discussion in R. Posner, Economic Analysis of Law §7.2, at
207 (3d ed. 1986). ) _— , : - -

155 put aside here the substantive defense of "necessity” (lesser of evils), which in fact. FE
might not be available, if the man "unreasonably" believed that his wife was in extremis, or that she .« -
could be saved by the.doctors at the hospital..See 1-W. .La Fave & A. Scott, Substantive Criminal Law
§5.4(d) (1986); 2 P. Robinson, Criminal Law Defenses §§ 124, 184 (1984). However, the existence of = -
the defense illustrates the tension between a "total deterrence" tendency in-punishment and the - . i ¢ .
principles of substantive criminal law. I generalize this point in § C, below, . . ..
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Case 2: Vacuum Cleaner Performance Claims. Lest the speeding example be viewed as overdrawn
or inapplicable to "corporate crime," I offer a second hypothetical that is not far removed from some of
the corporate offenses that actually are prosecuted. Suppose that the appropriate administrative agency
has acted to remedy deceptive practices in the vacuum cleaner industry, by requiring marketing claims of
vacuum cleaner power to be accompanied by disclosure in terms of wattage, and prohibiting representions
solely in terms of horsepower--a common industry practice--as "misleading" to consumers. Violations of
either provision, as well as deliberate misstatements in any form, are punishable as criminal fraud.
Assume further that the agency is correct, in that sales based on horsepower claims on average will
result in a loss to consumers of 10 percent of their purchase price, of which half accrues to the seller
as gain, and the other 5 percent represents the costs to consumers of adjusting their cleaning routine
for underpowered vacuum cleaners. o L : o

In recognition of the fact thata simple gain-based penalty will underdeter, the penalty for a'single -
violation has been set at 25 Rerccnt of an offending corporation’s annual sales, in order to "make sure"
that violations are deterred. 60 The resulting costs of compliance and avoidance can be enormously
wasteful, because the vacuum cleaner industry now has been given the incentive to invest up to 20
percent of its sales volume (the 25 percent penalty less the 5 percent gain) in assuring that all of its
salesmen refer to wattage and that none use the forbidden horsepower. If the industry’s profit margin
is only 15 percent, and if it costs more than that to eradicate all (not only most) violations, then there
will be no vacuum cleaners at all, with the resulting loss to consumers of 90 percent of the value of
even "fraudulently” sold vacuum cleaners. o 8 ‘ '

Even if average compliance costs can be kept below the industry’s profit margin, avoidance efforts
are likely to inhibit lawful and beneficial activities, including the provision of information to consumers.
The vacuum cleaner companies’ policing of salesmen will be more effective with simple rules that seek to
avoid violations by sweeping more broadly than the legal prohibition. Because so much is at stake--a
single violation could destroy an entire year’s profits--the companies want to "make sure" that no
violations take place. Some companies may prohibit salesmen from making any oral claims of power
ratings, or even discontinue the use of salesmen entirely. Thus, in order to be "sure" that they avoid
liability for fraud, the companies are likely to cut back also on communications useful to consumers.

If, as is likely, firms within the vacuum cleaner industry differ in their comparative cost
advantages, the disruptions of "absolute" deterrence will be even more harmful. Take two competing
firms, A and B. A is relatively more efficient in marketing, while B is the lower-cost manufacturing
firm, but both firms had equivalent total costs, and equivalent profit margins of 15 percent, prior to the
wattage-horsepower regulation. A is able to achieve perfect compliance by spending an additional 10

- percent of its sales volume, but B would have to spend-an additional 20 percent. Eradicating
"horsepower" claims by sales personnel s difficult--because consumers do respond favorably to such -
claims--and B may have higher compliance costs because it employs more experienced sales personnel
who are accustomed to speaking in horsepower, or a more decentralized marketing system with less
direct supervision than A. Moreover, the cost of each’ additional increment of compliance is likely to
rise dramatically: suppose that B can eliminate 90 percent of violations for an expenditure of only -

160while the point of the example is made with any "absolute" deterrence penalty level, the
percentage of sales penalty also illustrates the capricious effects of an income-based or wealth-based
penalty (see note 152, above). If compliance involves any economy or diseconomy of scale, a wealth or
income-based penalty arbitrarily favors larger or smaller firms. Suppose that compliance involves a
substantial "fixed" component (say, hiring a lawyer who is an expert on vacuum cleaner regulation). In
‘that case, large firms will have a compliance cost advantage. Alternatively, if compliance involves a
control problem, which becomes more difficult with larger numbers of people, then smaller firms will -
have a compliance cost advantage. Neither result serves a rational sentencing policy. - o
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5 percent of sales, and must spend an additional increment of 15 percent to achieve the last 10 percent
of compliance. "Absolute” deterrence thus presents B with the Hobson’s choice of either leaving the
business immediately (because 100 percent compliance would wipe out all profits), or spending only the 5
percent and eventually being fined out of the business when one of the 10 percent of unavoided

violations is prosecuted. However, society plainly wants B to remain in business, because the loss to
consumers from B’s 10 percent of "fraudulent" sales (1 percent of B’s total sales) is far less than the
resources that would be expended (15 percent of B’s total sales) to avoid those violations.

Finally, "absolute" deterrence of horsepower violations also destroys marginal deterrence' Because -
violations of the horsepower-wattage regulation are subject to the same penalty as deliberate -
misstatements, the vacuum cleaner firms have no incentive to spend more on preventing their salesmen
from lying to consumers. If B has some salesmen that cannot effectively be retrained to avoid
horsepower claxms, it might as well encourage those salesmen to make other false claims, because doing
so will not increase B’s exposure.

While less dramatic, the vacuum cleaner example has all of the same features as the speeding
example. In both instances, "absolute” deterrence costs society more than it is worth, by encouraging
wasteful investment in compliance and avoidance, discouraging useful and lawful activity, failing to allow
for the occasional violation creating a net social benefit, and destroying the incentive for potential
violators to choose the less harmful offense. All of these effects flow from "classical” deterrence’s
fundamental failure to recognize any limit on the value of deterrence, which results inevitably in
excessive penalties.

The Need for a Focus on Harm.  "Classical" deterrence ultimately is unsatisfactory because it does
not account for why we want to deter in the first place, which fundamentally is not to prevent
offenders from reaping profits from their offenses; but rather is to avoid the social harms from those
offenses. In its simplest form, "classical" deterrence is likely to "underdeter" because it fails to
recognize the costs of comphance and is very sensitive to imperfect information about the odds of
detection and conviction. But if adjusted to account for those shortcomings, "classical” deterrence
evolves toward destructive overdeterrence, because the size of the adjustments is indeterminate and the
tendency always is toward higher penalties in order to achieve "enough" deterrence, while the theory
never recognizes how much is "enough," or too much. The obvious solution is to base deterrence on
harm rather than gam, which is preasely the result achieved by optimal penalties.

b. "Optlmal“ Deterrence, based on Harm

Unlike "classical" deterrence, optimal penalties do not proceed from an expllcrtly "deterrent"
premise. Instead, they are der1ved from the broader objective of minimizing the total social costs of
both crime and law enforcement. Consequently, the harm-based approach neither seeks nor results in
"absolute” deterrence, but rather produces an "optimal” deterrence of offenses than are unjustified by
the harm they cause. In those occasional instances where the gain from an offense exceeds its harm to
society, or when compliance costs are extremely high, optimal penalties will not deter, although they will*
punish the offenders in proportion to the harm. But in the vast majority of cases where harm exceeds
gain and compllance costs, optimal penalties will deter more powerfully than simple “classical" deterrence
based on gain. Thus, optimal penalties solve the "underdeterrence" problem of srmple "classrcal"
deterrence, without creating the dangers of overdeterrence R A

In’its basic form, the harm- based approach yields a penalty rule that sets the penalty equal to the
social loss from the offense times the’ same "multiple” of chances against conviction used by"classical"
deterrence. While the resulting optlmal penalty rule thus appears similar to the "classical" deterrence
rule, the replacement of offender’s gain by social loss makes a great deal of difference. The optimal
penalty rule also achieves deterrence by forcing potential offenders to consider the social loss
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“internalized" tllrough the penalty. When social loss is converted to'ekpected harm by the "multiple,"
the potential ¢ offender faces an expected penalty precrsely equa] to the harmful potentral of its offense.

As compared with "classical” deterrence, optrma] penaltres (1) solve the underdeterrence problem
of an orgamzatron s avoidance costs; (2) are less sensitive to the problem of underdeterrence through
. mistakes in assessing the probabthty of conviction; and (3) eliminate the need for adjustments that tend
~ toward overdeterrence

Optxmal deterrence solves “classical" deterrence s prob]em of ad]ustmg for offense-avordance costs, '
by providing potential offenders with the appropriate incentive to avoid offenses. If the cost of
avordmg the offense (plus gam " if any) is greater than the social loss resulting from the offense, then
 society is better off if the offense takes place. Stronger deterrence would "cost" society more than it
‘was worth in terms of net harm. On the other hand, in the vast majority of instances where loss
exceeds gain, the difference between them is precrsely the amount that orgamzatrons should be .
encouraged to invest in avordlng offenses. .

Optimal deterrence also is less sensitive than "classical’ deterrence to an underestimate of the
multiple. While a relatively small understatement of the multrple is likely to produce littleorno-. . -
"classical” deterrence, it will result only in a proportionately sub-optimal penalty 161, while an
overstatement of the mu]trple may overdeter under both theories, the main point.is that optimal penaltres
create less temptatlon to raise the multiple only to "make sure" ‘that there is at least some deterrence
and no tendency to mcrease penalties to account for comphance costs. - o

‘More generally, optimal pena]tres are far less likely than c]assrcal“ deterrence to produce .
-overdeterrence, because the interest of "deterrence" alone does not drive the penalty rule, or determine -
the penalty level. Instead, optrmal penalties are determined only by the size of the loss from'the - . -
offense and the probability of detection and conviction. There is no need to raise penalties in orderto. .
"assure” deterrence. "Optimal” deterrence results automatlcally from a penalty based on accurate
estimates of loss and probabrllty : : -

Optnnal penaltles also do not threaten marginal: deterrence because. they are scaled to the loss and
pprobability determinants of social harm. The optimal penalty necessarily is proportional to the harm
from the offense. Where two offenses produce different degrees of harm, an optimal penalty system will
- assign the lower penalty to the less harmful offense, and thereby provrde an incentive for the offender -

to choose the less over the more harmful offense :

, - The advantages of optuna] deterrence are 1llustrated by reconsrdermg the two examples of speeding
and vacuum cleaner regulation from the preceding discussion of "classical". deterrence s tendency toward
overdeterrence

- 1614 humerical example helps to 1llustrate thls point. A hypothettcal offense produces $1,000
in gain and $1,500 in social loss for each offender and offense. The rulemakers erroneously have sct
the multrple at 4 whereas in fact the probability of detection and conviction is 20 percent, and
therefore the "true” multiple is 5. Under the rulemakers’ multiple, the "classical” deterrence fine
is $4,000 and the harm-based fine is $6,000. Applying the "true” multiple, expected fines are $800

“and $1,200, respectively. In this situation, "classical” deterrence totally fails, because each
offender retains an expected gain of $200, and therefore all commit the offense. Twenty percent are
convicted and fined, resulting in a net social loss of $700 per offense. Under harm-based penalties, -
there is no socral loss because offenders are stlll deterred unless compliance costs exceed $2OO
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In the speeding example, optimal penalties will not deter life-saving speeding to the hospital, and
will more effectively deter minor time-saving speeding, because both potential violations are weighed
against the same standard of harm. Furthermore, even while not deterring life-saving speeding, optimal
penalties preserve the marginal deterrent against reckless driving, or murdering the arresting officer, by
progressively increasing the penalty in response to the greater harms of the more serious offenses. And
in all instances, optimal penalties encourage precautions against speeding that are proportional to its
harm, without cncroachmg upon lawful and beneficial uses of automobile transportation.

Similarly, optunal deterrence is both more effective and more mcasured in the vacuum cleaner
example. The loss-based optimal penalty will encourage the vacuum cleaner industry to invest only the
"optimal" amount in preventing offenses, instead of making wasteful compliance expenditures that produce
less benefit to consumers than alternative investments (such as product improvement), or imposing over-
inclusive restrictions on their agents, thereby inhibiting lawful sales practices that are helpful to
consumers. At the same time, the optimal penalty would serve as a more powerful deterrent to more
serious offenses, by punishing deliberate misstatements more severely. Where some firms have relatively
higher compliance costs--firm B in the example--optimal penalties would encourage compliance
expenditures only up to the point where additional investment no longer avoided equal or greater losses
from offenses. Thus, firm B will spend the 5 percent to achieve 90 percent compliance, and pay the
additional 1 percent loss as fines. Society is better off allowing B to stay in business and commit the
remaining 10 percent of violations, because there is a net social cost of only 6 percent of B’s sales,
rather than the 20 percent necessary to achieve "total" deterrence. :

The superiority of optimal deterrence over "classical" deterrence derives from the focus of optimal
deterrence on harm rather than gain. The harm-based optimal penalties will produce both a stronger
and more proportional deterrence in the usual case where loss exceeds gain. In the rare case where
gain plus avoidance costs exceeds loss, optimal penalties do not deter, because to do so would result in
a net loss to society. However, optimal penalties will still punish in proportion to harm. Furthermore,
optimal penalties are less prone to instability--particularly in the form of overdeterrence--than is
"classical" deterrence, because optimal penalties are determined by the same basic factor that explains
the existence of the offense itself: the social harm caused by the offense.

2. Proportionality

Deterrence sometimes is said to conflict with, or be limited by, a second purpose of "just
punishment” or "moral desert," which requires proportionality between the punishment and the severlty of
an of[ense.16 While "classical” deterrence might be faulted on this ground, optimal penalties are
not subject to the same criticism. To the contrary, optimal penalties are not merely consistent with
proportionality, but actually reconcile the two purposes by extending the basic concept of proportlonahly
to a more general analysis that considers the total harm caused by offenses.

There is some variation in both terminology and ultimate rationale for what I call "proportionality.”
Traditionally, this purpose was associated with "vengeance" or "retribution." In more recent incarnations,
the emphasis has shifted to the distribution of punishments on the basis of "just desert," within a system
generally justified by considerations of both "reprobation” (essentially, "blaming") and crime- control

1625@ J. Andenaes,‘Punishmeht and Detcrrer‘)c.e, ch. V,(1974). . BRI N

163The more recent "just deserts” concept is strongly assoc1ated with-the wrltmgs of Andrcw von -
Hirsch. See A. von Hirsch, Doing Justice: The Choice of Punishments (1976) and Past or Future
Crimes (1985); see also G. Fletcher, Rethinking Criminal Law (1978); especially the Preface, at xix- -

)Qquand§§63 66 & 6.7 e e S O DO

42



The Sentencing Reform Act uses an inclusive "just punishment" formulation: "to reflect the seriousness
of the offense, to promote respect for the law, and to provide just punishment for the offense,"164
which is explained as "another way of saying that the sentence should reflect the gravity of the-
defendant’s conduct."163 I use the term “proportionality” here as a shorthand for the core principle.
underlying all of these concepts that penalties should reflect the severity of the criminal conduct

" The perceived * conﬂlct" between deterrence and proportlonahty arises from the idea that
deterrence-based penalties are determined solely by their deterrent effect on persons other than the
offender. Hence, the philosohical objection is that the individuals punished are being treated merely as.
"means" to some other objective rather than moral "ends" in themselves. 160 Of course, this is no
objection to organizational penalties, as organizations are not moral "ends," but simply instruments for
the achievement of other ob]ectlves i However more fundamentally, the ObjCCUOn does not apply to

"optimal" deterrence--as distinguished from other theories of deterrence based on gain or wealth--

" because optlmal penahtles are derived from the same harm-based rationale as proportionality. Optimal
penalties simply require an offender to bear the burden of the total harm to others caused by the
offense, precisely as desired by proportionality. There is no "conflict” betweén proportionality and
optimal penalties. In fact, optimal penalties actually improve upon and extend conventional theories of
proportionality, with a more inclusive ana]ysis of the harm caused by criminal offenses. g

Conventlonal statements of the proport1ona11ty theory 168 ‘embody three central concepts (1) choice
(in the sense of the offender’s culpability); (2) blameworthiness of criminal conduct; and (3)
proportionality of individual punishments to each other and to the underlying severity of the offénse.
An offender who has chosen to engage in blameworthy conduct is "deserving" of a penalty commensurate
with the severity of the offense, viewed absolutely ("cardinal proportionality"), relatively to other
offenses (*ordinal proportionality"), and in comparison with other instances of the same or equivalent
offense ("parity”). Severity or "seriousness,” which seems to be about the same thing as

For an interesting discussion nlacing "old" and "new" retribution in context, se¢ H.L.A. Hart,
Punishment and Responsibility, ch. I and ch. IX, Part Two (1968). A more summary analysis is
provided by 1 W. LaFave & A. Scott, Substantive Criminal Law §1.5(a)(6), at 35-36 (1986).

16418 US.C. § 3553(a)(2)(A).

16SSenate Report at 75

166866 J. Andenaes Punishment and. Deterrcnce 129-(1974); A. von Hirsch, Domg Justice: The
+ Choice of Punishments 50-51 (1976) (both tracmg this idea to the philosophy of Immanuel Kant).
H. L. A. Hart points up the philosophical error in this argument, see H. L. A. Hart, Punishment and
Responsibility 22-23 (1968), but I pass the point, for my purpose here is to show that the objectlon
has no apphcanon to optimal pena]tles

167g¢¢ Part I, pages 4, 6-7, above

168My dCSCI‘lptIOIl is drawn primarily from Chapters 3-8 of A. von lesch Past or Future Crlmes '
» (1985) I'refrain here from a full critique of the "deserts" or similar.theories, as my main objective. -
is to demonstate the consistency of optimal penalties with the rationale of proportionality. However, I
note in passing that the "deserts" theory, as stated by von Hirsch, articulates little or no concern with
the present problem of orgamzatlonal sentencing. "Deserts" analysis seems preoccupied with the problem
of rationing imprisonment, which is not a sentencing option for organizations.
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"blameworthiness," is measured by two major components: "harm," which refers to the injury or risk of
injury from the offense; and culpability, which refers to the offender’s choice and state of mind.

Thus considered, the concept of proportionality is perfectly consistent with optimal penalties, which
actually solve some of the conventional theory’s problems with measuring both the relative and absolute
severity of offenses.

Like conventional "proportionality,” optimal penalties proportion the level of punishment to the -
harmfulness of the offense. The optimal penalty rule’s "loss" factor plainly'is analogous to the--«. . . - -
proportionality theory’s "harm," as they both refer to injury or risk of injury from the offense. To
some extent, "loss" includes culpability as well, because an offender’s state of mind often will determine
the risk of injury caused by the offense. One of the basic functions of the doctrine of mens rea in the
criminal law is to separate levels of harmful effect, and, particularly in the case of the inchoate
offenses and prophylactic prohibitions, to distinguish criminal from non-criminal conduct.169

The optimal penalty rule’s second major factor of probability of detection and conviction is less
obviously but equally strongly related to concepts of proportionality. The role of the probability or
"multiple” in the optimal penalty rule is not to reflect “the large number of persons who commit this °
crime and ... the aggregate economic injury,done."170 To the contrary, the probability is independent
of whether there are ten or ten million similar offenses. Rather, the probability or-multiple reflects a
second dimension of harm that is directly related to the offender’s culpability. By choosing an offense
with a lower probability of detection, or taking actions to reduce the probability of punishment (g.g.,
concealment, obstruction), the offender multiplies the offense’s potential for unredressed harm to society,
and for that reason the conduct is more blameworthy and deserving of a higher penalty. The criminal
law traditionally has recognized the additional danger to society inhering in conduct that impedes the .
detection and punishment of the guilty, both by separate punishment for such offenses as obstruction:of
justice, perjury, and misprision of felony, and by enhanced punishment of crimes involving an element of
planning, organization, secrecy, or concealment, such as conspiracy, burglary, or first-degree murder.

In addition to being consistent with proportionality principles, the optimal penalty rule actually
solves some of the vagueness of conventional proportionality requirements, by scaling all penalties to the -

. actual amount of harm involved. The conventional theory resorts to such devices as relative rankings ‘6f

offense severities, and rough "anchoring” of the relative scale, because it lacks a precise scale of
severity. Optimal penalties provide that scale, through an inclusive measure of social harm.

Ultimately, the optimal penalty theory identifies and rectifies the same basic deficiency in
conventional proportionality as existed in "classical” deterrence, and at the same time unifies those
purposes into a more general theory of punishment. Traditional statements of both deterrénce and ‘
proportionality fail systematically to balance the costs and benefits of punishment. "Classical" deterrence
fails to recognize any limit to the value of more deterrence. Conventional proportionality begins to
recognize that the value of punishment is constrained by reference to criminal harmi, but fails fo produce
a determinate system for assessing harms, and stops short of explicit recgonition that a full - .
consideration of harm should include the costs and uncertainties of punishment. Optimal penalties solve

'169SLE 1W. ‘I;Aa;;Févé&IATScwo.ttﬂ,‘éubsAt.a;lti&./éﬁ(ikr*ir‘hinal Law § 3.4(e), at 302 (1986); R. Posner,
Economic Analysis of Law, § 7.4, at 218-19 (3d ed. 1986). - ’ ‘

1704 von Hirsch, supra note 168, at 65. This idea is another form of the same fallacy that -
"deterrent” punishments necessarily are driven by their effects on persons other than the offender. See
notes 166-167 and accompanying text, above. U
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both problems, by refining the concept of proportionaltiy and balancing the costs and benefits of
deterrence, thereby removing any "conflict" between those two purposes of punishment.

3.. . Public Protection and Rehabilitation

I consider the two purposes of "public protection" and rehabilitation together, as they both seem to
be species of the same basic idea that focusing special attention on convicted offenders, or particular
categories of convicted offenders such as recidivists, will promote the general goal of crime control.
Both purposes traditionally have focused primarily on individual offenders, and appear to have played a
very limited role in organizational sentencing. The optimal penalty theory both explains that fact and
demonstrates why that result is sound sentencing policy for organizations.

”Publlc protectron" takes in-the traditional ideas of ' speciﬁc deterrence" of the offender as well as-
“incapacitation" of the offender from committing future crimes. 17 "Rehabilitation,” also known as
"reformation" or "correction,” is the idea that offenders can be turried away from criminal propensities -
by cOrrectior_ral,",treatment.".i?_z, _As such, both purposes are aspects of the same basic "crime control"
aim also served by general deterrence, and differ primarily in the means employed to reach that
objective:. "general" deterrence addresses the threat of punishment to potential offenders at large;
"specific" deterrence particularizes that threat in the minds of offenders who have undergone
punishment; rehabilitation seeks to prevent crime by reforming offenders; and incapacitation seeks to
interdict future offenses by restraining past offenders who are likely to repeat. ‘Deterrence,
rehabilitation, and mcapacrtatron rely respectively on threat, treatment and restramt as alternative
means of controlling crime. : :

Given their basic premises, it is easy to see why rehabilitation and "public protection,” in the sense
- of incapacitation, neither have nor should play a key role in organizational sentencing. Both purposes
are addressed to the individual personality, and more specifically to the "criminal” personality, which is

less responsive to the threat of punishment than the normal person. Rehabilitation asserts that criminal-

propensities can be "cured" through enlightened "treatment,” while incapacitation simply accepts that
some personalities need to be restrained in order to prevent future crimes. -Neither purpose translates
successfully to the organizational context, because organizations do not have a human "personality,” and
because the interventionist methods implied by both purposes are hkely to be meffectlve and destructive
in the orgamzatronal setting. 1

17145 stated. by the Sentencing Reform Act, this purpose is "to protect the public from further
crimes of the defendant," 18 U.S. C § 3553(a)(2)(C) and the emphasrs was on restraining repeated
serious offenders

"This is partrcularly 1mportant for those offenders whose cr1rn1na1 hrstorles show
repeated serious vrolatrons of the law."

Senate Report, at 76.
1727he Sentencing Reform evinces a skepticism of the rehabilitative function, at least in the
context of imprisonment. See 18 US.C. § 3582(a), 28 U.S.C. § 994(k); Senate Report, at 38, 76- 77, 119.
Rehabilitation had been a central model of the prior criminal sentencing system that had led to the
“uncertainties and unfairness that the Congress sought to eliminate with a determinate sentencing system
based on guidelines. See Senate Report, at 38-39.
1731 develop this point further in§ D, below. '
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Nonetheless, the optimal penalty theory also integrates public protection and rehabilitation as
corollaries to "optimal" deterrence, in a manner that explains the narrow role that they should play in
organizational sentencing. The basic mechanism of optimal deterrence is to force an organization to
“internalize" the harms that would be caused by an offense. When the potential penalty is presented in
monetary form, it directly translates into the monetary incentives that drive business behavior. Most
business organizations will be responsive to those incentives, as their survival and success depends on
that factor. However, when organizations are unresponsive, optimal monetary penalties automatlcally will
produce the "rehabilitation" or "incapacitation" of the organization. Even where an organization is not
deterred by optimal penalties, it.is. punished in.proportion to the harm caused by its offense.. If the.... ...
organization remains unresponsive to optimal monetary penalties, it will in short order be penalized into
ins.olvenby.n4 At that point, the bankruptcy system will step in either to "rehabilitate" the organization -
through reorganization, or "incapacitate" the organization through liquidation. In either event, optimal
penalties will have resulted in the appropriate amount of rehabilitation and public protection, by
restructuring or completely disabling organizations that produce more harm than value to society,
without any direct intervention by the criminal courts into private business activities.

4, Compensation to Victims

In recent years, restitution to victims has become an increasi gly significant feature of the federal
criminal system. The Victim and Witness Protection Act of 1982173 established restitution to victims as A
the norm for most federal offenses, and the Reform Act instructs courts to consider "the need to

provide restitution to any victims of the offense"170 as a sentencing factor in all cases. Thus, the -

federal criminal sentencing system now embodies a strong compensatory element. Optimal penalties are
consistent with the compensatory objective, and indeed are based explicitly on the even broader
compensatory rationale of requiring offenders to compensate for the total social costs of crime. The
interest in compensation to victims is included within the broader objective of social compensation.

C. The Aims of the Criminal Law

In the preceding section, I discussed the implications of the 0pt1ma1 penalty theory for the
traditional purposes of ¢riminal punishment, and found that optimal penalties not only promoted each of
those purposes separately, but also reconciled the several purposes into a more general theory of
punishment based on the total harm caused by criminal offenses. That result in turn leads to a deeper
point: that the superior results produced by the optimal penalty theory are attributable to its
congruence with the fundamental aim of the criminal law to prevent harm.

174'Thi5 does not.exclude a role for criminal history characteristics in determining optimal penalties
for repeat offenders. Where an organization has been shown to be unresponsive to generally optimal
penalties, there is an argument for raising that organization’s effective penalty, through closer
surveillance or an increased penalty amount.

175pyb. L. No. 97-291, § 5(a), 96 Stat. 1248 (October 12, 1982), codified at 18 U.S.C. former 8§
3579-3580. ‘These. pr0v151ons were carried forward-in the Sentencing Reform-Act, 18 U-S.C. §§ 3663-

3664, and restitution was added as a general sentencing ‘option for most offenses, see 18 US.C. §§.3551,
3556.

17618 US.C. § 3553(a)(7). . IR



Criminal law authorities are in %eneral agreement that "[t]he broad aim of. the crrmmal law is, of
course, to prevent harm to society." The Model Penal Code states as the first purpose and "major’
goal" of the substantive criminal law, "to forbid and prevent conduct that unjustifiably and inexcusably
inflicts or threatens substantial harm to individual or public interests." 178 “And Jerome Hall states that

"Harm, in sum, is the fulerum between criminal conduct and the pumtlve sanctlon n179

Hall’s comment suggests an even more fundamental principle of law: that the: remedy should follow
the substantive right. 180 1 criminal law, the basic substantive right is society’s right to be free of the
harmful effects of criminal conduct; the remedy provided to vindicate that right is criminal punishment. -
Traditional theories of punishment seek to promote the fundamental aim of harm preventron ‘but they do
so only indirectly and without recogmtron that remedies have costs as well as benefits. The optimal
penalty theory produces superior results because it bases the penalty directly on the underlying reason
for criminalizing certain conduct--to prevent or at least redress the harmful effects of such conduct, on -

“the victim and the rest of society--and recognizes the practrcal constraint rmposed by costly. and

uncertam enforcement

Thus, the choice of optimal penalties rests on more than simply an "economic” approach to crime.
To speak of "optimal" penalties or an "economic” approach is merely a matter of convenient terminology.
Orie could entirely reject "optimizing" as an objective and economic analysis as a method, and still réach
the samé choice of a harm-based penalty system that recognized the potential harms-and uncertainties of
the remedy itself. Given the congruence between harm-based penalties and the harm-based rationale for
defining conduct as criminal, it seems difficult to reach any other chorce without i 1mpa1rmg the
fundamental aim of the crlmmal law. :

D. The Forms of Organizationa’l Sanctions

The optrmal penalty theory also has 1mportant 1mplrcatrons for the approprrate forms of
organizational sanctions, and strongly supports a preference for monetary- penalties over the alternatrve
of direct intervention into business activities through orgamzatronal probatlon

The: superlorrty of monetary penaltre's for orgamzatlons is attrlbutable to four major factors: (1)
the responsiveness of business firms to monetary incentives; (2) more precise scaling of penalties to
harms; (3) lower government expendltures and (4) less socral harm’ from the 1mposrt10n of the penalty

Frrst busmess firms--the vastly predommant type of orgamzatronal offender in the federal
system181--are likely to be responsive to the incentives created by monetary penalities, and unresponsive
to any other form of sanction. In this respect, organizations differ from individuals, who in certain

" contexts may be highly responsive to imprisonment or lesser restraints on their liberty, and less directly

1771 w. LaFave & A. Scott, Substantive: Crrmmal Law §1. 2(6) at 14 (1986)

178Model Penal Code §1. 02(1)(a)(1985) "The major goal is to forbrd and -prevent conduct that
threatens substantial harm . . .." Id., Explanatory Note, at 3.

179] Hall General Prmcrples of Criminal Law 213 (2d ed. 1960)

180See D. Dobbs Law of Remedles §1. 2 at 3-4 (1973) “The remedy 1s merely the means of
carrying into effect a substantive principle or policy. Accordingly it is"a first principle that the remedy’
should be selected and measured to match that pohcy " 1d. at 3.

181§§g § A1 of Part I, above.

47




responsive to monetary sanctions because of attitudes toward risk that deviate from risk m;‘:utrality.lg2
Organizations, however, have no interest in "liberty” as such, except insofar as it affects their ability to
make money, and are likely to be risk neutral.183 The federal courts implicitly have recognized the
distinctive resI%onsiveness of organizations, by traditionally favoring monetary fines over probation by a
wide margin. 4 Moreover, ignoring this factor by applying non-monetary sanctions will not change the
underlying facts, but only cover up their effect on the efficacy of the penalty system. No matter what
form the penalty takes, its ultimate impact on the organization is likely to be evaluated in monetary or
economic terms--by investors, competitors, and others--because financial results are the only purpose of
the organization and the only measure of its performance in the marketplace.- The difference is-that the -
non-monetary penalty, viewed from the perspective of sentencing policy, is indeterminate and
unpredictable in its impact. ' :

Second, whereas monetary penalties are capable of being scaled fairly precisely to the
predominantly monetary harms caused by organizational offenses, 185 non-monetary penalties lack a
comparable scale. The result is yet another source of indeterminacy in sentencing caused by non-
monetary penalties. There simply is no established basis for determining how much or what kind of
governmental intervention into organizational operations is "enough," or "too much." Consequently; the -
use of non-monetary penalties inevitably tends toward a model of "absolute" deterrence, in which the aim
is to prevent any and all offenses at any cost. The result is even worse than "absolute” deterrence by
monetary penalties,lg6 because non-monetary penalties would be administered under the direction of
government agents, who lack the cost-minimizing incentives and expertise of the organization’s own
agents. Moreover, the costs created by non-monetary penalties are likely to more a function of the size
or structure of the organization than the harm caused by the offense. As the scope of the organization
increases, so will the costs--public, private, and social--of seeking to eradicate all offenses. For larger
or more diversified organizations, these costs could affect broad sectors of the economy, to the ultimate
detriment of consumers and the public in general. Because they lack any definite scale against the
harmful effects of offenses, non-nonetary sanctions have the inexorable tendency toward an
indeterminate penalty system that does more harm than good.

Third, monetary sanctions are less expensive and burdensome for the courts to impose, and, unlike
the non-monetary alternative, actually produce revenue to the government that can be redistributed to
victims who have not obtained compensation by other means. There appears to be general agreement
across a broad spectrum of views on the criminal justice system that monetary penalties are "far less
costly to the public” than non-monetary alternatives.

182For a discussion of the effect of these factors on optimal penalties, see R. Cooter & T. Ulen,
Law and Economics ch. 12, §§ IT & III (1988).

183The risk neutrality assumption for organizations is further examined in § D.2 of Part II,
below. : ' :

184& § A.4 of Part I, above.
1855ee § A3 of Part I, above.

186& § B.1, above.

187g, Hillsman, B. Méhoney,.G. Cole, & B. Auchter, Fines as Criminal Sanctions 1 (S‘epterhbe’r 1987) -
(National Institute of Justice: Researchin Brief). -+~ &~ < o o o o s el
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Fourth, and perhaps most importantly, the application of non-monetary sanctions to business
organizations strikes at the very heart of the competitive process that fuels our national economy, by
substituting centralized administration for the decentralized incentive system that has prevailed in this ;
country for the past 200 years and has produced the outstanding results that we all enjoy today. In
essence, non-monetary sanctions are a form of direct governmental regulation that displaces the ,
incentive system. Worse yet, they are a system of regulation without specific legislative mandate,
administrative ex ertlse or clear jurisdictional boundaries, and they employ an approach of government
standard- settmg 8 that is likely to be inappropriate and ineffectual in dealing with the problem of
organizational crime. The basic "market failure" involved in organizational offenses is the creation of
"externalities” in the form of harm to others. The apphcatlon of standards to such a situation creates a
regulatory "mismatch," and the more approprrate response is to create an incentive system that seeks to

mternahze the costs, 1189 which is precrsely the aim of optrmal monetary penaltles

leen these advantages.of monetary penaltles, any. substantral use of non-monetary sanctlons would
require a persuasive showing that the non-monetary form has some advantage, either generally or for
- particular situations.: However, the literature arguing for. expanded use of corporate probatlon190 fails to .
identify any such advantage, and generally rests upon two erroneous objections to the efficacy of
organizational fines: (1) that the impact of a fine is "passed through" to "innocent" parties, such as
consumers, creditors, or employees; and (2) that the impact of a fine somehow is diverted from its
intended effect by the corporate "technocracy " Both Ob_]CCthIlS are answered deﬁmtrvely by the optimal

enalty theory :

The "E)ass through" objection ignores the basic point of optimal penalties as well as elementary
€COonomics. The aim of the penalty is to force productive activity to bear the costs of external
harms. While fines based on some other theory might indeed cause unwarranted disruptions, optimal '
penalties do not. If the unposrtlon of the penalty causes prrces to rise or employment to decrease, then
-that result 1mp11es that the prior posrtlon of consumers or employees rested upon ‘the mﬂxctlon of

188gce penerally Stone, The Place of Enterprise Liability in the Control of Corporate Conduct,
90 Yale L. J. 1.(1980), which sets out a taxonomy of "standards" to * "constrict manager1a1 autonomy ‘
..by prescnbmg the means by which the harm is to be avoided," id. at 36. -

1895ee s. Breyer, Regulatlon and Its Reform, chs 10 & 14 (1982) In dlscussmg the case of
externalities (" splllovers ") caused by enwronmental pollution, Judge Breyer states that:

"greater reliance should be placed upon less restrictive regimes as a means for
dealing with spillover problems. The classical approach to the spillover problem--
standard setting--is difficult to administer, can cause serious antlcompetltlve harm
and ofttimes freezes existing technology." :

Id. at 261 He further notes that precise evaluations of the external harms are less important than the ‘
dynamics of the incentive system itself. See id. at 271. However, optimal monetary penalties are likely
to provide a very good measure of the harms from orgamzatlonal offenses, which are predominantly monetary

190An excellent summary of this literature is provided by an internal Sentencmg Commission
staff memorandum by Sylvia Voreas. See S. Voreas, "Philosophical Approaches to Orgamzatlonal
Sanctlons at 2-3,7-28 (April 28, 1988) (on file w1th the U.S. Sentencing Commission).

1911he points discussed here are fully and ably developed in an internal Sentencing Commission -
staff memorandum by David Anderson. See D. Anderson, "Criminal Corporate»Llabrhty and the "Pass
Through’ Problem" (June 6, 1988) (on file with the U.S. Sentencmg Comxmssron) R
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uncompensated criminal harm to others. Even though the consumers and employees may not have been

involved in the offense, they can hardly justify a continuation of positions based entirely on criminality.
To the extent that their prior positions were not based on the creation of criminal harm to others,
there will be no "pass through" to them, except perhaps in the exceptional case of a regulated public
utility, and then only if permitted by the regulatory agency. Outside of that context, firms will not
raise prices, even if they have monopoly power, because to do so would cause a loss of profits.
Similarly, firms will not discharge productive employees or shut down productive plants, because that
also will reduce profits. In other words, the "pass through” problem can exist only if one believes that
a firm, having received a criminal fine, will then proceed to shoot itself in the foot by impairing its
own ability to pay the fine and gencrate future profits.

The second objection to monetary penalties simply identifies the internal organizational control
problem that is solved by optimal penalties. The advocates of probation argue that modern corporations
have become bureaucracies in which their agents often have different incentives from the firm, and then
conclude that the appropriate response is for the government to step in and restructure corporate
operations in order to alleviate the "bureaucratic" incentives The problem is fairly identiﬁed but the
the government is in a better position than the firm to provide the solution. The ogﬁrﬁal penalty theory
both specxﬁes the amount of resources that should be devoted to internal control 2 and recognizes that
the firm is in the superior position to deploy those resources in the most efficient manner. Spending
more than the "optimal” amount of resources on control increases the amount of harm from
organizational crime, by making control more harmful than the crime itself. Moreover, there is no
possibility that the government is in a superior position to exercise direct control over organizational
agents than the organization itself. If the organization has difficulty in controlling its own agents
because of "bureaucracy,” then there is no reason to believe that adding another layer of governmental -
bureaucracy has any potential for solving that problem although it has a great deal of potential for
wasting soc1ety’s resources and retarding economic _progress by destroying the incentives that otherwise
would remain.

192§e_e § B.1, above.
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III. Developing an Optimal Penaltv’Po_licy

In this Part, I move from the thcory to the practice of optimal penalties, by first describing in
more detail the derivation of the optimal penalty rule and its underlying assumptions (§A), and

considering its implications for Sentencing Commission policy (§B). I'then discuss some general problems

of evaluating the rule’s two major constituents--social loss and probability of punishment (§C)--and
conclude by considering some possible rcﬁncments to the rule (§D), and its limitations as a practical
sentencing policy (§E).

Until reaching the su ]lect of limitations, I focus almost exclusively on monetary pgn‘altics, for the
reasons discussed in Part II. My general conclusion is that monetary penalties in optimal amounts
provide a practical basis for orgamzatlonal sentencing policy. The simple penalty rule of loss times a
multiple, without refinements, is generally adequate for criminal sentencing policy, provided that there is
an adjustment for collateral civil penalties or damages. The two factors of loss and probability prcsent
. some problems of measurement, but can be estimated for most organizational offenses.

However, optimal monetary penalties encounter two potentlal limitations, where (1) losses cannot be
' expresscd in monetary terms, or (2) offenders are unable to pay the amount of an optimal monetary
penalty. Neither problem appears to affect a significant pcrccntage of organizational offenses in the
federal system, although we do not as yet have detailed figures. In any event, the existence of these
limitations in at least some cases indicates the need to consider whether the less preferable alternative

of non-monetary sanctions--which might still be oriented toward the optimal pcnalty objective--is
worthwhile in the limiting cases.

A. ~ Derivation of the Optimal Penalty Rule -

As I noted in Part ILA, the optimal penalty rule derives from a more generalized analysis of the
social costs of crime and enforcement. The standard approach defines an inclusive social "loss function"
of offenses, and then seeks to "optimize" that function with respect to factors within the control of
government policy. ‘ '

~ While there is some variation in the level of refinement, the basic model considers total "social

" cost" from an offense as a function of (1) losses to victims and society generally, plus (2) the costs of
detection, prosecution, and punishment of the offender, and the social loss associated with those
activities, less g)?)‘z offenders’ gains, and (4) the penalty, reduced to "expected” value by the probability
of conviction Three assumptions, all of which appear to be realistic in the context of organizational
sanctions, sunphfy the analysis considerably: (1) the form of penalty is monetary, Wthh imposes no
"social loss" in its imposition beyond the costs of detecting and convicting offenders;! (2) all other
gains, costs, and losses can be expressed in money; and (3) potential offenders are "risk-neutral,"

193gee § D of Part II, above.

1941 take my "basic” model from the Becker article of 1968. Some of the reﬁnevments' are
discussed in §D, below.

195This assumption implies both that the imposition of monetary penalties causes no efficiency

loss and that no (or very few) non-offenders are erroneously convicted. The question of erroneous
convictions is re-examined in §D, below.

51




meaning that they view the potential penalty as precisely equal to its expected value.1%¢ Under those
assumptions, the optimal monetary penalty reduces to the simple form of loss divided by probability, and
"optimal deterrence" is-achieved by deterring all offenses where the offender’s gain plus avoidance costs
are less than the " ‘expected” pena]ty, which is exactly equal to loss.

To me, the most striking feature of the basic analysis is that the form of the optrmal penalty rule
is largely independent of the inclusiveness of the particular "loss function." In effect, "loss" is a more
general concept that essentially includes all losses (net of gains) to everyone other than the offender.
"Optimality" is achieved whenever those losses are presented to a potentral offender in the form of the

"expected” penalty, to be balanced against the offender’s expected gain.

B. The Sentencing Commission’s Perspective

In its basic form; the "optimality" analysis presents two "policy" determinants to be selected
simultaneously: (1) the size of the penalty; and (2) the probability of conviction, which is largely
determined by enforcement expenditures and priorities. At that level of generality, the choices become
problematical, because the analysis suggests that the government can "buy” a great deal of prevention
cheaply, by selecting a very high penalty and a very low probability. But at the resulting very high
penalty levels, some of the otherwise minor refinéments and limitations become important: offenders may
no longer be assumed to be risk neutral; the costs of occasional error increase dramatically;
proportionality begins to be compromised; and more offenders are unable to pay, thereby requmng more
frequent consideration of non- monetary penaltres '

Fortunately, however, the Sentencing Commission does not face those complex choices, because the -
Commission has no authority over the enforcement expenditures and priorities that largely determine the
basic probability of punishment. The:Commission’s only role is to select the penalty, and it must take
the probability as given. The Commission’s policy decision is simply whether to recognize that level of
enforcement commitment by seeking to set the corresponding "optimal’ multiple, or not.

Once optimal penalties are chosen as an objective, the basic tasks in setting penalties are to select
rules identifying the appropriate measures of social loss, and estimate the multiples implied by current
enforcement, both of which are addressed in the next section. The result of those two factors is the

"total" penalty for the criminal conduct, representing compensation to both direct victims and the rest of

society. Therefore, under the logic of the optimal penalty rule, all other "penalties” (including
compensatory civil damages) must be offset. Otherwise, offenders would be overpenalized, and the
parallel criminal, civil, and administrative enforcement systems themselves Would produce a net social
loss. :

The “total penalty” result of the optimal penalty rule has two implications in the context of
organizational sanctions.197 First, the "total" penalty would include sanctions against both the
organization and participating individuals associated with the organization. Second, any penalties, - - -
damages, or disabilities imposed for the same conduct by the civil and administrative systems (federal
and state), as well as any state criminal prosecution, also should be deducted from both individual and

196Taken together, these three assumptions make it unnecessary to consider a non- monetary "utlhty ’
function" applicable to gains and losses, or to consider "elasticities" of responses to drffermg levels of
penalties and probablhtles or dlffermg forms of penaltles The rnost sensrtrve assumptron is I'lSk

197 put aside here the problem of allocation among multiple 1ndependent defendants, which also
would have to be addressed in sentencing guidelines. - '
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orgamzatlonal criminal penalties imposed by the federal courts Some possible approaches to estabhshmg
rules of coordination in order to assure the appropriate total penalty are d1scussed in Part IV :

C. | Determining Loss and Probabllltv

The two basm components of the "total" optimal penalty are loss and the probablhty or. multlple
‘Both components appear to present some difficulties of measurement. In the case of loss, the problems’
lie in identifying the proper elements of loss and formulating administrable "loss rules" of measurement.
For the probability or "multiple," the prlmary problem is empirical estimation of the existing multrples

1. Loss‘

" As‘a general definition, "social loss" under the optimal penalty rule includes all losses or injuries
- suffered by everyone other than the offender. While the principle is clear' enough in broad theory, the
. existing literature devotes little or no attention to identifying and measuring the components of "loss,”
either generally or for specific offenses. 199 Nonetheless, I believe that the basic "loss" concept; with
some further development and interpretation in specific contexts, can be apphed practicably to the
formulation of an orgamzatlonal sentencing structure. :

- The "social loss?Y concept seeks to identify losses to all "victims" of an offense considering victims
to include not only direct "victims” in the conventional legal sense, but also the government and society
in general. Thus, "loss" cOmprises three basic elements: -

(1)_. losses to direct ' v1ct1ms, as would be recogmzed in civil damages sults or trad1tlonal crlmmal
restitution; 5 : '
(2) enforcement costs to the government -of detecting, convicting, and penalizing the offender; and
(3)" more general "social” losses, such as a loss in:marketefﬁciency. ‘

The first two elements of the general "loss" formula are fairly easy to identify and quantify. The
third element is more difficult. However, for essentially "economic” offenses, that elenient also ylelds to
applied economic analy51s because such offenses are prohibited precisely for their adverse economic
consequences. For example, horizontal price-fixing is prohibited because it underminés the economic
efficiency created b competltlve markets, and thereby causes both losses to "direct" victims (buyers who
were overcharged), 00 and a "deadweight" loss of market efficiency, which represents the lost value to -
"indirect" victims--the potential buyers who did not buy because of the price increase. Those two
factors, plus the government’s enforcement costs, represent the total "social loss" from price-fixing.

198566 § B of Part 1V, below.

199The major exceptlon is Landes, Optlmal Sanctlons for Antitrust VlOlatIOIlS 50 U Chi. L Rev.
‘652 (1983). '

- 200Under the optimal penalty rule, even pure "transfer payments” are considered as "loss," in
order to produce accurate comparisons by offenders of their private gain with social loss. See
Landes, Optimal Sanctions for Antitrust Violations; 50 U. Chi. L. Rev. 652, 654-55 (1983). This same
result holds whether the "overcharge” itself is viewed as: entxrely a "transfer payment whollya
© social loss, or some of both Id at 665- 66 :
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Similarly, the optimal penalty structure should be able to identify the total "social loss" from most
other organizational offenses by looking to the interests invaded by particular offenses and applying
economic analysis. ‘Antitrust, fraud, taxation, and other economic or property offenses represent 75% of
all corporate prosecutions in the federal courts. The remaining prosecutions are-primarily for regulatory
violations involving health, safety, and environmental matters, and even those matters do not appear to
present insuperable problems in identifying the interests involved. Rather, the limiting problem is
"monetization," i.e., deriving monetary equivalents for the losses identified. Of course, the civil system
deals with the "monetizing" problem every day in applying damages rules for non-monetary injuries,
which, together with-further analysis, can produce acceptable rules of monetary loss even for the
regulatory offenses. Where the "monetizing” problem cannot be solved, it may limit the use of monetary
penalties (see §E, below).

In addition to identifying the interests involved and monetizing their values, there are at least two
other general issues involved in measuring "loss" under the optimal monetary penalty rule: (1) defining
the boundaries of the “offense,” in terms of both conduct and causation; and (2) deciding whether to use
intended or actual consequences in determining "loss." Resolving the first issue will require either
general or particularized standards for determining when activities and results will be "counted" for
purposes of "loss" computation, and handling overlapping offenses. The second issue arises primarily in
the context of the "inchoate" offenses (attempt, conspiracy, and solicitation), but may also be presented
by completed offenses where losses are either greater or less than "intended." A similar problem of
measurement arises for offenses (such as health or safety offenses) where the "loss" or "injury” may be
simply a risk (or increased risk) of injury rather than actual injury, which may not have occurred. In
that situation, the "loss" is not zero, but rather the incremental expected loss created by the offense.

2. Probability’

The second major component of the optimal penalty rule is the probability that the offender will be
detected, convicted, and punished, usually stated as.a "multiple" of the chances against an offender being
punished. The theory of the "multiple" is clear: ‘it is designed, when applied to "loss," to present the
actual or potential offender with an "expected" penalty equal to the loss from the offense. The
problems of setting penalty multiples instead dCI‘lVC primarily from the dxfﬁculty of obtaining empirical
estimates of ex15tmg probabllltles

While the multiple may vary somewhat with characteristics of a particular offense and offender, the
starting point is an "average" multiple representing the inherent difficulty of detecting and convicting
persons who commit the type of offense involved. An approximation of this average multiple would be
total convictions divided by total offenses, with a correction for erroneous convictions that in practice
is likely to be so small as to be neglectible. - However, for "white collar" crimes, as distinguished from
"street crimes,"201 there are no general estimates of total incidence. Therefore, the development of
organizational sentencing policy will require estimates of average multiples, probably by a combination of
three approaches: (1) estimates by enforcément agenaes (2) statistical modeling; and (3) qualitative
analysis of offenses in terms of detectibility.

Enforcement Agency Estimates. In some cases, enforcement agencies will be in a position to
provide estimates of total incidence or probabilities, sometimes by looking to a proxy such as lost tax
revenue. The Justice Department’s Antitrust Dmsxon previously-provided the Comm1551on with-the

201The Justice Department’s "National Crime Survey” seeks to estimate the total incidence and
reporting rates for some of the FBI’s "index crimes," which, when combined with the Uniform Crime

Reports’ data on clearance rates and official court statistics, could be used to estimate miiltiplés for
offenses such as assault and thelt.
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‘estimate that only 1 in 10 antitrust offenders is detected and convicted. 292 More recently, the Justice
Department’s Criminal Division provided estimates of the probability of detection and conviction for
various types of fraud offenses by organizations, based on a survey of prosecutors and investigators.

Those estimates indicate multiples in the general range of 2.4 to 4.5 for most fraud offenses. The ,
Internal Revenue Service estimates total tax revenue deficiencies, which could be compared with amounts
involved in tax convictions to estimate the average multiple. The IRS’s approach might be generalized

to other types of crime occurring within a system with measured inputs or outputs, such as

embezzlement from financial institutions, certain types of government program fraud, conservation and
wildlife offenses, or certain types of pollution. Whenever there is regular audrtrng or samplrng, it seems
possible at least to place the probability within a deﬁnable range. - :

Statistical Modeling. A second approach, represented by a paper prepared by John Nash of the
Federal Trade Commission staff,203 is to estimate the probability of conviction from available data on
convicted offenders, based on assumptions about the general nature of the underlying offense conduct
and enforcement approach. Nash collected data on convicted offenders’ "time to capture" for four types
of violations within the FTC’s jurisdiction. For three types of violations--violations of FTC orders, .
violations of FTC-established standards, and Truth-in-Lending Act cases--the data matched a model in

which offenders’ chances of detection in any one time perrod remained constant during the time of the
* violation. Under that pattern, the average time to capture is equal to the ' 'multiple” for odds. agamst
detection in any one period. The data on a fourth type of violation--FTC Act §5 cases, without a prior -
order or standard--matched a different model, in which the single-period probability of detection rose
with the duration of the violation, which corresponded with the FTC’s pattern of enforcement based on
cumulative complamts. The resulting estimates of the multiples ranged from. 15to4.- -

This type of analysrs mxght be generalrzed or combmed with other statistical approaches to
estabhsh boundaries on miultiple ranges

Qualitative Ana]v51s A thrrd approach to estimating multlples would-look at: quahtatlve aspects of
the offenses, and might be quite uscful when used in conjunction with empirical estimates for a few
types of offenses to "anchor” a scale of relative rankmgs The qualltatrve approach could look at the
inherent characteristics of an offense to rank its detectibility, particularly as compared with other
offenses, ¢.g., uncompleted conspiracies are harder to detect than their completed object offenses, fraud
is harder to detect than ordinary theft. One variation of this approach is to "decompose” the total
multrple into its components, and to look at the known rates, such as "clearance” rates and conviction
rates, and ask what those rates imply about inherent detectibility. - For example, if a particular offense
had lower clearance and conviction rates than another otherwise similar offense, that mrght also imply
that their underlying detection rates were correspondmgly related.

When reduced to a relatrvely small number of poss'ble multiples, and supplemented by enforcement
agency advice and data, the qualitative approach may be sufficient by itself. Any estimates of multiples,
however théy are derived, are likely to be fairly rough approximations. However, the other options--no
multiple at all, or purely arbitrary penalties--are even less attractive. The currently available estimates
indicate that "real world" multiples for organizational offenses will be fairly low, between 1.5 and 10,
with a tendency toward 3 or 4. There are a number of existing federal statutes that allow double or

|
202$ee Statement of Douglas H. Gmsburg, Assistant Attorney General Antitrust Division, at 8-9
(July 15, 1986) (on file with the U.S. Sentencing Commission). :

293.1 . Nash, Op,t_l,mal Civil Penalties; FTC Working Paper No. 138 (February 1986). .
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* exist.

treble civil damages on top of criminal, civil, or administrative penalties.204 The Sentencing Reform Act
authorizes criminal fines equal to a minimum of two times the pecuniary loss--in addition to restitution
forfeitures, and civil remedies--on a per count basis, with no aggregate limit in multiple count cases.205’
Therefore, "total” multiples in the range suggested by the existing estimates will be well within existing
legal authority, and probably can be set with tolerable accuracy by a combination of empirical and
qualitative methods.

D. Refinements

There are three possible points of refinement to the basic optimal penalty analysis that appear to
warrant some consideration: (1) the effect of the penalty level on the probability of conviction; (2)
potential offenders’ "risk bearing” costs; and (3) erroneous convictions. Each of these refinements seeks
to introduce a new factor into the computation of the optimal penalty, in order to account for an effect
neglected by the basic rule: the first refinement suggests that the basic rule’s penalty, if larger than
prior practice, may be too low, because higher penalties may tend to reduce the probability of -
punishment, through increased defensive efforts or courts’ reluctance to convict; the second two
refinements both suggest that the basic rule’s penalty may be too high, by identifying social costs
associated with penalties.

While there is some merit in each point, they identify relatively small effects that are unlikely to
be significant within the range and accuracy of "multiples" estimated from the current enforcement
system. Therefore, at this point I do not believe that any of the refinements.needs to be explicitly
incorporated into an organizational sentencing structure based on the optimal penalty. rule.

1. Effect of the Penalg{ Level on Probability

The first refinement is based on the argument that the total penalty level and the probability level
are interdependent (ie., the probability and penalty level are "endogenous"), in that changes in the size
of the penalty may affect the actual probability of punishment, by either raising or lowering the stakes
of punishment. For example, if the penalty level is raised, the probability of punishment may drop
because offenders increase their defensive efforts, or courts are more reluctant to convict under the
higher penalty and therefore implicitly raise their "conviction rule."206 Thus, the refinement is
meaningful primarily when the penalty is increased or decreased on the basis of "multiples” observed in a
prior period of different penalty levels. If overall penalty levels are unchanged, the effect does not

While there is some ldgic in the idea of interdependence between the penalty level and probability
of conviction, I doubt that this effect will call for a refinement to the optimal penalty rule as a basis
for organizational sentencing policy, even if optimal penalties are far higher than current practices."

204&; Table 3in § A.5 of Part I.

20518 US.C. § 3571, as amended. The alternative authority for fines equal to twice the gain or
loss, id. §3571(d), is only necessary for the relatively larger offenses--involving losses greater.. ... . . .
than $250,000 for felonies or misdemeanors resulting in death or greater than $100,000 fof other
Class A misdemeanors, see §3571(c)--which are likely to be more casily detected.

206My description of this argument draws primarily from Snyder; Enforcemeht and Efforts to

U.S. Sentencing Commission).

Influence Verification: Theory and Evidence from Antitrust (draft paper, May 1987) (on file with the
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First, the postnlated effects of higher penalties--more defensive efforts and reluctance to convict-- - -
are likely to be counterbalanced to some extent by the increased enforcement incentives. created by
higher penalties. The:current system may produce higher "multiples” (lower probabilities of punishment)
merely because existing penaltles are too low to justify enforcement efforts in many cases. If so, then
hlgher penaltles w111 not increase and may decrease the actual multlples

Second, even if it occurs, the effect of higher penalties on conv1ct10n probabilities is likely to be
very small, even with large increases in penalty level. If I interpret its results correctly, the research
suggests that the 1974 increase in statutory maximum antitrust penalties--doubling fines and trebling
imprisonment for individuals, and increasing maximum corporate fines by twenty times, from $50,000 to
" $1 million--caused a 2 or3 percent droB in the conviction rate, which itself is only a very small part of

the overall probability of pumshment Conviction rates would reflect both of the postulated-effects--
defensive efforts and courts’ supposed "reluctance” to convict--and therefore the effects on the other
components of the total probability, such as detection and clearance rates, would be even smaller, if not -
in the opposite direction. Moreover, as documented elsewhere, the major effect of the mcreased '
antitrust penalties-was enhanced deterrence, which itself results in fewer convictions at a' ‘constant -
enforcement level, because there are fewer and less serious offenses. 208 Therefore, an observed drop in
conviction rates may indicate nothing at all ‘about the overall probability of detection and conviction for
. a given offense.

Third, even if assumed to exist, and to be much larger than argued--say, 5 percent of the total
probablhty--the effect of penalty level on probability is still much smaller than the likely error inherent
in any effort to estimate multiples from current practice. Thus, a 5 percent effect would be sxgmﬁcant
only if we otherwise sought to distinguish multlples of 2.0 and 2.1, which is highly unlikely. The more
likely case is a distinction between 2.0 and 2.5, for which the effect would have no significance.

Therefore, while the effect of the penalty levels on probabilities of conviction may be interesting :
in theory, it appears to have no practical sighificance for organizational sentencing policy at this point.
The existence of the effect is speculative, and very small'if it occurs. Furthermore, if higher penaltles
in fact did produce a I'CdllCthll in probabrhtles the remedy is 51mp1y to raise the multlples by a
correspondmg amount. g

L

2. 'Rrsk Bearmg" Costs 209

The second refinement is based on the idea that offenders (or potential offenders) may not be "risk
neutral," as is assumed by the basic analysis. The assumption of "risk neutrality" is that potential
offenders view a prospective penalty as exactly equal toits objectively "expected" value (amount times
probability). If instead offenders are "risk averse,” they view an uncertain penalty as gréater than its
expected value, and the difference might be called their "risk premium;" or conversely, offenders may be

"risk-preferring,” in which case they have a rlsk discount.” In essence, deviations from risk neutrality

207§§_Q Snyder, supra note 173.

208Block Nold, & Sidak, The Deterrent Effect of Antitrust Enforcement, 89 J. Pol Econ. 429
(1981); see also Block & Feinstein, Controlling Collusion in the Construction Industry: Some Lessons
from Recent UJ.S. Experience; 28 Swiss Rev. Int. Comp L. 41 (1986).

2094 clear introduction to rlsk-beanng costs is prov1ded by Pohnsky, Introduction to Law and
- Economics, at 77-82 (1983) (considering the case of risk aversion). A more formal analysis is
provided by Polinsky. & Shavell, The Optimal Tradeoff Between the Probability and Maqmtude of Fines,
69 Am. Econ. Rev. 880 (1979).

57




identify additional social costs of a penalty system. The appropriate adjustment for restoring an
"optimal" penalty is to subtract offenders’ "risk premium" or add their "risk discount." If different
offenders vary in their attitudes toward the risk of penalties for the same offense, the adjustments
become more comphcated

'However, while deviations from risk neutrality again raise some interesting theoretical points, they
are unlikely to be significant for the optimal penalty rule as applied to organizational sentencing,
because business organizations probably are "risk neutral" within the practical range of penalties, for two
reasons.

First, the underlying attitude of business organizations is likely to be risk-neutral. The
predominant form of business organization is the corporation, which exists precisely for the purpose of -
limiting shareholders’ liability exposure. - Shareholders are likely to diversify their investments, thereby
making them less vulnerable to any one corporation’s reverses. The basic structure of the corporate
form tends to neutralize the risks of its individual owners (who otherwise ml%ht be rxsk~averse), and
therefore the organization is hkely to be operated in a risk-neutral manner.

Second, even if the underlymg attltude deviates from I‘lSk neutrahty, "nsk bearing" costs become
significant only at high levels of both total penalties and "multiples." At the relatively low multiples .
suggested by the currently available estimates, risk-bearing costs seem unlikely to be significant,
regardless of the underlymg attitudes, snnply because there is a narrower range for SUbjCCthC departures

~ from the actual rlsk

3. Erroneous Convictions

The problem of erroneous convictions identifies a second type of cost that is analogous to risk-
bearing, as being a cost associated with the uncertainties of the penalty system itself, 211 When an
erroneous conviction occurs, it imposes a social loss similar to losses from criminal conduct.
Furthermore, the prospect of erroneous convictions creates a cost that is imposed on the larger group of
non-offenders, all of whom face some risk of conviction.

Like r1sk-bearmg costs the costs of erroneous convictions tend to rise thh the size of the penalty
and the multiple. Obviously, the smaller the total penalty, the less will be the cost of any particular
rate of erroneous convictions. Lower multiples imply lower total penalties and therefore less loss from
erroneous convictions. Here again, the relatively modest levels of the likely multiples from current
practlce suggest that the costs of erroneous convictions are fairly small.

Of course, the ultimate 51gn1ﬁcance of erroneous.conviction costs also will depend upon-an estimate
of the actual rate of erroneous convictions. Because our criminal justice system places a hlgh value on
the av01dance of erroneous convictions, I think it is probably safe to assume that the rate is very close

210735 condition-may not-hold for-an msubstantxal "shell” corporation that is only the "alter ~
ego” of individual owner-managers. However, in that situation, the organizational sanction will be -
less 1mportant than the individual sanctions against the corporate principals, because the "alter -
ego” orgamzatlon by definition will have few or no independent assets or activities. Thus, the

"risk aversion" concern--that the. penalty is too. high and therefore "overdeters" the orgamzatxon—- SRS
never materializes. - :

211The opposite problem of erroneous acqmttals does not requ1re any reﬁnement to-the optlmal o
penalty rule, because erroneous acquittals already are taken into:account by the "multiple.”
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to zero. When combmed with the relatrvely low multrples, this factor 1nd1cates thata reﬁnement for
erroneous convictions is unnecessary . -

should emphasrze that the ab111ty to neglect erroneous convictions rests in part on the choice of

the optimal penalty theory itself, as the threat of erroneous convictions is one form of the

"overdeterrence" that the optlmal penalty rule seeks to avoid. If, instead of harm, penalties were based

‘ " on some arbitrarily high "deterrent" penalty, or some percentage of wealth or income, then the same low
" rate of erroneous conv1ct10ns would produce t much more serious problems - : o

"E. Limitations

There are two potent1a1 11m1tat1ons on the use of the opt1mal penalty rule as the ba51s for i 1mpos1ng

: monetary penaltles .on organizations: (1) 1nab111ty to "monetize" some or all of the "loss" caused by the

offense; and (2). offenders’ inability to pay.the optimal penalty amount in money. ‘These problems ‘do not

" impair the optimal penalty theory itself, but only limit the use of the preferable monetary form of the:
' penalty and comphcate the: selectlon of an opt1mal" penalty »

. At this pomt we do not know exactly how common elther hmltatxon will be in practlce Problems

-of "monetizing" loss do not appear to be significant among organizaitonal offenses.. But where they

persist, the "monetizing" problems indicate the need- at least to consider non- monetary penalties. -
Offenders’ inability. to: pay is not a "limitation” in the same sense. Where the offender’s liquid assets. |

are insufficient to pay the optimal amount, the appropriate course may be to impose the penalty in- any
event, and thereby force refinancing, reorganization, or liquidation of the firm, unless there is someé '
means available for usmg non-monetary penalties to produce an equwalent monetary burden "Where all

_those measures rémain insufficient, we face a"limitation" not merely on monetary penaltres_or "optimal"
,pena]tles but on penaltles in general andm any form e WL '

As I noted in the general d1scu551on of loss (§C 1, above), moneti‘zing Toss i is unhkely to be a
serious problem for the vast majority of organizational offenses that are overtly "economic” or - -

" "monetary," such as fraud, antitrust, theft, embezzlement, and tax offenses. The remaining offenses are
. primarily regulatory, 1nvolvmg health, safety, and environmental violations. Even for those offenses, -

- some or all of the "loss" can be monetized, after further review and analysis. Some ‘of the apparently

- difficult types of loss--such as health or safety dangers--can be analyzed in terms of the risks created -
* (which are regularly "monetized," implicitly by regulatory agencies, and explicitly in civil liability and

damages rules and insurance premiums), or the costs of remedial measures (such as envrronmental clean‘ .
up"). After applying these efforts, it seems likely that there will be a very small percentage of e
orgamzatlonal offenses 1nvolv1ng non-m onetlzable items; of "loss." -

_ It there are remarmng 1tems of non-monet1zed loss then they would present very dlfﬁcult problems
of choosing appropriate penalties. It might be possible to pursue the Ob]CCtIVC of optimal penaltres in
non-monetary form, particularly if the loss could be expressed in'some type of closely related penalty -

"currency,” such as in-kind restitution. 212 On the other hand the remammg 1tems of non- monetlzed

212For example suppose that an enwronmental offense created certam losses that could not be ‘

_ cither rectified or monetized, but could be equated with other conditions of similar environmental -
" . poliution that were capable of ! clean up." In this situation, the offender might be ordered-to
“remedy an'amount of the other pollutlon equal to the environmental loss from its offense, times the
- appropriate "multiple.” Obviously, such a result would be far inferior to monetary penalties,

because of the inherent mefﬁc1enc1es of thxs form of. remedy, and the. example may not be reahstlc,
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loss may be so rare (and intractable) that any attempt at non-monetary penalties would do more harm
than good. An arbitrary or wasteful non-monetary penalty may be worse than no penalty at all, or even
a very roughly estimated monetary penalty.213 An alternative approach, such as penalties derived from
current practice, perhaps should be followed in those few cases presenting non-monetizable "loss."

In the organizational context, the "monetizing" problem is not solved by using a non-monetary
penalty structure. No matter what basis is used to set the penalty, ultimately it will be transformed
into a financial impact on the firm, and an economic impact on society. Where that impact is not scaled
directly to the harm caused by the offense, the almost certain result is economic waste. Worse yet, this
destructive potential largely is unpredictable and uncontrollable, because the social losses imposed by -
non-monetary penalties are pervasive but very difficult--if not impossible--to measure.214 These
considerations indicate that organizational sentencing policy should take a very conservative approach to
non-monetary penalties.

2. Inability to Pay

Offenders’ inability to pay presents a different type of "limitation." Conventional ideas of "ability
to pay" will have to be expanded in the case of organizational penalties, and forced bankruptcy may
sometimes be the appropriate course. But true "inability to pay,” in the sense that the unencumbered
assets of the organization, any affiliates that should be held liable, and all co-offenders combined are
insufficient to satisfy the optimal penalty amount, presents an ultimate limitation on any penalty system.
If "inability to pay” in this stronger sense is common, it will undermine the effectiveness of an optimal
penalty, or for that matter, any other penalty rule. :

While we do not yet know how common the "inability to pay" limitation will be in practice, several
factors indicate that it is not very common. The corporate presentence investigation reports we have
seen to date indicate that the offenders in those cases (or their principals) were well able to satisfy an
optimal penalty. My impression is that the criminal system traditionally has been overly conservative in
assessing ability to pay. In the case of organizations, there is no reason not to use full liquidation
value, or future discounted cash flows, in assessing ability to pay. Where the offender is an operating
subsidiary corporation, it will often be possible to hold the parent criminally liable. Where the offender
is an insubstantial corporate shell, it will usually be possible to convict the shareholders directly. In
short, more aggressive prosecution, and modern financial analysis, may well solve many "ability to pay”
problems. '

Where those techniques still fail to achieve full satisfaction, there is a substantial question whether
non-monetary penalties should be considered. Unless there is some reason--which I have not found--why
non-monetary penalties are better able to extract the full monetary equivalent, it seems to me that
- forced liquidation (or reorganization) is the appropriate solution. At least then the assets will go to the
highest bidder, and society will have minimized its losses, which seems preferable to allowing the
continued operation of an organization that by definition is a net social burden, having created more
loss than it can recompense. If this result is relatively rare, then the overall effectiveness of the -
penalty system will not be seriously compromised.

because environmental losses probably can be monetized.

2138@ S. Breyer, Regulation and Its Reform 171 (1982).

_ 214M' § D of Part II, above.
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However, if penalties exceeding full net asset value are common, the obvious solution--increasing
enforcement expenditures and probabilities of punishment--lies beyond the Commission’s authority. If a
significant percentage of offenders lacked sufficient assets to satisfy optimal penalties, then the overall
efficiency of the penalty system would be compromlsed Offenders would be systematically ‘
underdeterred, and the combined effects of crime and enforcement would impose a net loss on society.

. Unlike individual offenders’ interests in liberty, it is unlikely that business organizations have any non-
financial interest that is powerful enough to drive an effective penalty system. In thése circumstances,
there is no alternative to an increase in enforcement efforts. Beyond that possibility, the inability of
offenders at least to compensate for harms they cause is the ultimate hmltatlon of any penalty system,
and one of the costs of any social arrangement : ;
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IV. The Elements Of A Guidelines Structure

In this Part, I will briefly summarize the elements of a sentencing guidelines structure for
implementing the optimal penalty rule. Detailed draft guidelines and policy statements are under
development and will be released in the near future. Therefore, I will confine my discussion here to an
overview of the three basic components: (a) computing the total penalty; (b) allocating the total penalty
among the multiple remedies applicable to the same offense conduct; and (c) screening cases for the
consideration of non-monetary sanctions. o

In translating the optimal penalty rule into a guidelines structure for organizational sentencing, I
perceive the key objectives as simplicity; practicality, and compatibility with the existing guidelines, -
while still preserving the essential features of the optimal penalty theory. Because the simple form of
the optimal penalty rule seems to be satisfactory for a practical sentencing policy, and because most
organizational offenses are overtly economic or property crimes, these objectives do not appear
inordinately difficult to achieve.

A. Computing the Total Penalty

The first component of the guidelines structure implements the basic optimal penalty rule of loss
times a "multiple.” As under the existing sentencing guidelines system of offense levels, the loss and
multiple factors can be specified in part by offense groups, and composed of "base" values for each
offense group, supplemented by "specific offense characteristics" for the particular offense, and more
general "adjustments" applicable to all offenses or broad categories of offenses. The resulting total loss
and multiple factors are multiplied together to produce the total penalty. ‘

1. Loss Rules

While the concept of "loss" has some general features that are discussed in Part III, the guidelines -
approach to loss is likely to rely primarily on more specific "loss rules" formulated for particular
offenses. Rather than an average value, "loss rules” would provide measurement standards for identified
items of loss, for both the "base" offense and variations. '

"Base" loss can be determined by generalized "loss rules" that will seek to identify and quantify the
components of loss typically associated with the particular offense or group of offenses. For example,
the base "loss rule” for horizontal price-fixing might include the components of overcharges ("direct"
victims’ losses) and the "deadweight" loss (general "social" loss), accompanied by formulae simplifying the
computation (e.g., percentage of sales) and possibly attributing the "loss" among multiple offenders (e.g.,
in proportion to sales). The Commission’s existing guideline covering organizational fines for antitrust
offenses“*® essentially follows this pattern. The organization’s antitrust fine is specified as a
percentage of the "volume of commerce attributable to the defendant,” which both provides a proxy--"an

215The discussion here applies to both guidelines and policy statemenfs, which differ primarily
in their level of specificity. ORRE : _

216nitial Guidelines, supra note3, §2R1.1(c).
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acceptable and readily measurable substitute"217--for the underlying 105565,218 and implicitly apportions
the total loss caused by multiple offenders.219 For certain other types of offenses, such as safety
violations, it may be more appropriate to formulate the "base" loss rules in terms of risk or increased
risk rather than actual injury, which often will not be present. '

"Specific offense characteristics" for loss could recognize elements of loss or injury that are not
included in the "base” rule for the offense, but are known to occur in some proportion of cases. For
example, while the "base" loss rule for fraud might limit victims’ losses to out-of-pocket expenses, a
"specific offense characteristic" for fraud might cover lost resale profits or the costs of a substitute
transaction, again stated as a "loss rule" to simplify assessment. The differences between the "base" and
"specific offense characteristic" loss rules would be somewhat analogous to the distinction between
"general” and "special’ damages in the law of civil damages. . e

More general "adjustments” to loss can include the application of an interest.factor. to bring the ... .
loss forward from the date of loss to the date of sentencing, as well as enforcement costs. ~

2. The Multiple

The appropriate "multiple"--the odds against detection and conviction of offenders--also is likely to _
differ among offense groups, at least in its "base” value, if not in “specific offénse characteristics" and
. "adjustments" as well. ' '

Unlike loss, the "base" multiple probably will not be a rule, but rather a figure (or range)
representing the average odds against conviction for the “base" offense. "Specific offense
characteristics” or "adjustments” can represent variations from average detectibility, and are likely to
include factors analogous to the existing guidelines, such as: (1) concealment by "obstruction” of the
investigation, or more surreptitious offense conduct than the "average" or "base" offense; (2) "acceptance
of responsibility," as by affirmatively bringing the offense to the government’s attention; (3) a "small" or
"large" offense-adjustment, on the view that the size of the loss may affect the probability of detection; |
and (4) an adjustment for the management level of culpability.221 In contrast with the ’

2171_@., Background- Commentary, at 2.133.

2181y fact, the sizes of both overcharges and deadweight losses are directly related to sales
volume, and to each other. Both also are related to the size of the price-fixing mark-up, which is
taken into account by the existing guidelines. See generally Posner, Antitrust Law: An Economic
Perspective, Chapter 2 & Appendix (1976). While it might be possible to formulate a more refined
"loss rule" for price-fixing, the existing guideline probably provides a reasonably good
approximation with a very simple rule. '

2191pitial Guidelines, supra note 3, Am)lication'Note'l to §2R1.1, at 2.131. '

220por very rare cases, such as personal injury resulting from fraud, the appropriate course may
be to invite departures, in much the same manner as Part K of Chapter 5 in the existing guidelines.

221The commentary to the existing antitrust guideline (§2R1.1) refers explicitly to management’s -
culpability and a possible "large offense" adjustment, as factors to be considered in setting an
organizational fine within the allowed guideline range of multiples between 2-and-5. (See
Application Notes 3 and 4.) ‘ g c : :
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"base" multiple, increases or decreases may require "rules" for measuring the incremental effect on
detectibility, or specifying the amount of change as an percentage of the "base."222

In some instances, the same "specific offense characteristic" may affect both loss and the multiple,
as where the same conduct both increases loss and decreases detectibility.

B. Allocating the Total Penalty -

The penalty of loss times the multiple is the total optimal * penalty to be imposed by all
authorities, including compensatory civil damages, upon all participants in the same offense. Therefore,
it will be necessary for the guidelines structure to allocate the total penalty among the various criminal,
civil, and administrative remedies available against all offenders. Otherwise, the total penalties and
damages imposed will be excessive, and the legal system itself will create the net social harm that the
optimal penalty approach is designed to avoid.

In the context of organjzational sanctions, the total penalty must be allocated among at least three
categories of multiple remedies: (1) the several federal criminal remedies available against the
organizational offender; (2) civil and administrative penalties, forfeitures, damages, and disabilities, and
state criminal penalties; imposed on the orgamzatlon and (3) "penalties" from all sources:imposed upon
the organization’s individual agents. 2 : ' :

At first blush, the necessary allocations appear to present a daunting task. However, the problem
actually may be simpler than it seems, and much depends upon the level of refinement sought. The legal
system already provides some protection against duplicative remedies, through the Double Jeopardy Clause
and the rules of res judicata, among other doctrines. Criminal, civil, and administrative enforcement
authorities, at both federal and state levels, already coordinate thcir activities to some extent. Judging
from the corporate presentence reports that have been reviewed, the federal criminal system today
routinely considers collateral civil and administrative remedies, as well as restitution and victim impact,
as factors in criminal sentencing. The problem of allocations is inherent in any system providing more
than one type of remedy, and seems to be handled adequately in the Commission’s existing guidelines.
As illustrated by-some of those guidelines, especially in the allocation of monetary penalties between
restitution and fines?24 and between criminal fines and civil remedies22° the task in many instances can
be handled without undue complexity or burden, by general principles or simple rules of allocation.

Therefore, it appears that the necessary allocations could be made in sentencing guidelines with
tolerable accuracy through a combination of two general methods: (1) adjusting the federal criminal .
penalties (or the constituent loss rules or multiples) for an estimate of the expected effect of the
collateral remedies; and (2) providing for a deduction of actual collateral remedies imposed. For

222Cyrrent practice analysis might provide a basis for quantifying these adjustments, in a
manner similar to the existing guidleines’ 25 percent reduction for "acceptance of responsibility"
(§3E1.1) and 25 percent increases for abuse of trust (§3B1.3) and obstruction (§3C1.1).

2231 put aside here the separate question of allocation among multiple independent offenders,
which can be handled in part through "loss rules." In addition, I do not consider at this point the
question whether non-official collateral effects (e.g., 1oss of business reputation) also should be
recognized in the allocation.

2241nitial Guidelines, supra note 3, $5E4.1(b).

22514, §5E4.2(d)(5).
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~ example, in antitrust offenses, the first approach might subtract three "criminal" multiples to reflect the -
availability of private treble damages actions, while the second approach would provide a deduction only
for damages actually paid. In at least some and perhaps many instances, some of the collateral remedies
could safely be ignored, possibly with a right to petition for a modification where the unlikely remedy
later is invoked, or an extension of the payment period where collateral remedies are uncertain. In

_other instances--such as certain remedies imposed on individual agents of the orgamzat1on--collateral
remedies perhaps should be d1sregarded or only partlally offset

Whlle a full development of the proper allocations would. requlre a more thorough exammatlon of
particular offenses and their corresponding remedies, the general principles are clear and their
1mplementatlon does not seem to present 1nsuperable obstacles

C. Screeni‘ng Cases for Non-Monetal_'x‘Penalties -

© The third major component ofa guldelmes structure would seek to 1dent1fy cases presentmg one or:
both of the two major limitations on the use of optimal monetary penalties--inability to monetize loss
“and offender’s inability to pay--and provide for appropriate dispositions of those cases.

. The first step of identification is likely to involve more extensive presentence investigation in -

‘ order to distinguish "true" from "false" limiting cases. For example, a "monetizing" problem may be
created by an inability to identify victims or difficulty in applying a monetary 'loss rule." In such

. cases, the court might defer sentencing while ordering notice to victims or appointing an expert
probation officer to examine the measurement problem, before 1dent1fymg the case as beyond the

e 'monetizing” limit. Similarly, apparent "inability to pay" should be tested by more thorough financial

examination, with procedural rules_ prowdmg offenders W1th strong dlsmcentlves to fexgned insolvency.

. After separating "false hmltmg cases, the guldehnes structure should prov1de approprlate
dispositions for the two types of cases. However, neither situation presents a strong case for. non-
monetary sanctions. 226 For "inability to monetize" cases, monetary penalties might still be preferable.
The "inability to pay" cases would call for non- monetary sanctions primarily to avoid evasion of the ,
monetary penalty In the pure "inability to pay" 51tuat10n the’ approprlate dlsposmon probably is forced .
bankruptcy . : :

2263¢e § D of Part 11 and § E.1 of Part 111, above,
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V. Conclusions

In this paper, I have attempted to explore in some detail both the theoretical basis and practical
implementation of an organizational sentencing system that seeks to impose optimal monetary penalties
wherever possible.

While drawn from "economics," the goal of optimal penalties actually is more fundamental, because
optimal penalties seck to minimize the social harm from criminal conduct--whether the harm is viewed
"economically,” or otherwise--by employing a penalty that is based on harm. A harm-based penalty is
superior to alternative systems based on gain or organizational "size,” because the harm-based theory
embodies an internal control on the harmful potential of the penalty system itself, which is lacking in
any system that seeks only "deterrence" or "punishment" for its own sake, without considering its
benefits and costs. Because they seek to redress the harmful effects of criminal conduct directly in
terms of harm, the harm-based penalties are "optimal" in the sense that they operate to affect offenders’
behavior only to the extent that the benefits of punishment exceed its social costs, and thereby minimize
the total harm from both crime and punishment.

As applied in the practical context of sentencing policy, harm-based "optimal" penalties have the
virtues of simplicity and consistency with the criminal sentencing objectives of deterrence,
proportionality, public protection, and compensation to victims. The simple form of the optimal penalty
rule, without complicating refinements, provides a practicable basis for sentencing policy that can be
translated into workable sentencing guidelines for most of the problems likely to be presented by the
sentencing of organizational offenders in the federal courts. ‘

My analysis supports the goal of orienting organizational sentencing policy toward the objective of
optimal monetary penalties. The alternative theories of gain-based or "size"-based penalties are inferior,
and can be destructive of the basic aims of criminal law enforcement to prevent or at least redress
harm. Optimal penalties are consistent with those aims, and appear to be feasible at the practical level
of sentencing policies and rules. Monetary penalties obviously should be the preferred form of sanction
for predominately monetary crimes committed by organizations that exist to serve, and are motivated
primarily by, monetary objectives. Non-monetary penalties are vastly inferior in this context, and should
be reserved for highly unusual cases except when used for enforcing or otherewise supporting the effects
of the monetary penalties.
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Appendix A: Selective Bibliography of Optimal Penalty Literature

This bibliography contains a small selection of leading works and sources that I found particularly
useful to an understanding of optimal penalties. A far more comprehensive bibliography is contained in
the book by Pyle (1983). '

BOOKS

Cooter & Ulen, Law and Economics, chs. 11 & 12 (1988).

Polinsky, Infroduction to Law and Economics, ch. 10 (1983).

Posner, Antitrust Law: An Economic Perspective, ch. 2 & Appendix (1976).

Posner, Economic Analysis of Law, ch. 7 (3d ed. 1986).

Comments: Polinsky (1983) and Posner’s Economic Analysis of Law (3d ed. 1986) are general works on
law and economics, primarily addressed to lawyers, that provide brief introductions to the optimal
penalty literature. Cooter & Ulen (1988) provides a more detailed treatment, including a discussion of
refinements for "risk bearing" costs, in a book intended for use by both lawyers and economists. Pyle
(1983) is a far more technical treatment, but still accessible to lawyers, that includes a broad and

critical survey of the literature through the date of its publication. Posner’s Antitrust Law: An

Economic Perspective (1976) is included for its discussion of the social losses resulting from antitrust
violations, which provides an illustration of how "loss rules" can be developed.

ARTICLES

Becker, Crime and Punishment: An Economic Approach, 76 J . Pol. Econ. 169 (1968).

Block & Feinstein, Controlling Collusion in the Construction Industry: Some Lessons from Recent U.S.

Experience, 28 Swiss Rev. Int. Comp. L. 41 (1986).

Block>& Heineke, A Labor Theoretic Analysis of the Criminal Choice, 65 Am. Econ. Rev. 314 (1975).

Block, Nold, & Sidak, The Deterrent Effect of Antitrust Enforcement, 89 J. Pol. Econ. 429 (1981).

Ehrlich, Participation in Illegitimate Activities: A Theoretical and Empirical Investigation, 81 J. Pol.

Econ. 521 (1973).

Landes, Optimal Sanctions for Antitrust Violations, 50 U. Chi. L. Rev. 652 (1983).

* Landes & Posner, Market Power in Antitrust Cases, 94 Harv. L. Rev. 937 (1981).

Polinsky & Shavell, The Optimal Tradeoff Between the Probability and Magnitude of Fines, 69 Am. Econ.

Rev. 880 (1979).

Polinsky & Shavell, Pigouvian Taxation with Administrative Costs, 19 J. Pub. Econ. 385 (1982).
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Posner, Optimal Sentences for White-Collar Ci'iminals, 17 Am. Crim. L. Rev. 409 (1980).
Posner, An Economic Theory of the Criminal Law, 85 Colum. L. Rev. 1193 (1985).
Stigler, The Optimum Enforcement of Laws, 78 J. Pol. Econ. 526 (1970). - |

" Comments: Becker (1968) is the leading article on opti.mdlv penalties, followed closely by Stigler (1970).
Ehrlich (1973) provides an extension of the Becker analysis, as well the leading early empirical work.

Block & Heineke (1975) provides a further generalization of the Becker and Ehrlich models of criminal

behavior.

The articles by Block, Nold & Siddk (1981) and Block & Feinstein (1986) provide empirical analysis

of the deterrent effect of changes in penalty levels, in the context of antitrust violations. :

Landes (1983) provides a detailed discussion of the social loss from antitrust violations and the
operation of optimal penalties in that context, with a clear demonstration of how excessive penalties can
be harmful to economic efficiency. Landes & Posner (1981), like the Posner book on antitrust law, is
included for its development of principles for assessing the effect of market power on the social loss
created by antitrust violations. :

Polinsky & Shavell (1979) develop the "risk bearing" refinement to bptimal penalties, which is
presented on a less technical level in the Po{in;ky book. The second article by Polinsky & Shavell
(1982) analyzes the effect of enforcement costs on social loss. . ’ o

Posner (1985) is a more detailed treatment of the same issues developed in his 1986 book. Posner
(1980) is part of a symposium on penalties for white-collar and corporate crime, and traces some of the
practical implications of optimal penalties in that context. ‘




Appendix B: Sentencing Commission Staff Study

With the cooperation and assistance of the Administrative Office of the United States Courts, the
Sentencing Commission’s staff has collected and analyzed data on criminal prosecutions agamst
organizations in the federal courts.

Two principal sources of data were used: (1) the Administrative Office’s "Masterfile," which
includes data on all criminal cases and defendants commenced and terminated in the United States
District Courts, excluding petty offense cases disposed of by Umted States Magistrates; and (2) the
Federal Probation Sentencing and Supervision Information Systcm ("FPSSIS"), which includes data on
criminal defendants referred to Probation Offices for some purpose, usually the preparatlon of pretrial or
presentence reports or the implementation of a sentence of probation mvolvmg supervision. These data. -
sources were supplemented by records held in the probation and clerks’ offices in the districts, some of
which were collected directly by field work. '

Given the unavaxlablhty of reliable earlier data through FPSSIS, the begmmng date of the study

_period was set at January 1, 1984. In order to assure relatively complete data, the ending date of the
* study period initially was set at June 30, 1987, but later extended to December 31, 1987, 50 as to take in -

four full years of data.

The study population was further defined to include only: (1) defendants "terminated"--the
Administrative Office’s term for a final disposition by dismissal, acquittal, or sentencing--during the
study period; plus (2) any co-defendants in the same case (under the same docket number), whenever
they were terminated, so long as at least one organizational defendant was terminated within the study

- period. Thus, the data do not include cases or defendants that may have been filed or commenced

before or during the study period, but not "terminated" during that period.

The major data collection problem was the separation of "organizations" from the total population
of defendants. While both the Masterfile and FPSSIS included data elements identifying corporate
entities, those ficlds were not fully coded in either data source, and Administrative Office personnel
considered them unreliable. Therefore, the identification of organizational defendants and associated
records proceeded in several phases.

Initially, the Administrative Office provided a list, generated from FPSSIS for the original 3 1/2
year study period ended June 30, 1987, of 532 defendants identified as organizations by the coded
variable for "corporation." From that list, the Sentencing Commission staff identified 399 instances in
which the coded data indicated that a presentence report had been prepared. Through the
Administrative Office’s Probation Division, copies of those reports were requested from probation offices
in the districts, and 370 such reports ultimately were received by the Commission and coded for analysis
of a sample of organizational cases. S

However, subsequent information showed that the original list of 532 cases was not complete even
as to organizational defendants recorded in EPSSIS, and it had been known from the outset that FPSSIS
did not necessarily contain all organizational defendants sentenced, and contained no defendants that

~ were charged but not convicted. The only source of full data on all defendants was the Masterfile,

which does not contain any coded information (beyond that: prowded in FPSSIS) identifying
organizational defendants. ... .

In order to 1dent1fy orgamzatlonal defendants from the Masterfi]e two collateral procedures were
used: (1) visual identification of orgamzatlonal names from a prmtout including all of the over 220,000
defendants terminated during the study period, now. expanded to. cover four. years;-and (2) computer .
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searching of names from the Masterfile, based on an algorithim designed to identify phrases associated
with organizational names. In addition, an expanded and updated list of organizational defendants was
obtained from FPSSIS, based on the coded "corporation” field. These several sources now are bemg
.checked agamst each other in order to assure an all-inclusive list of orgamzatlonal defendants

The visual search produced a Iist of 1 ,641 orgamzatronal defendants. The Admmrstratrve Office
provided the Commission with Masterfile data on each of those defendants, plus 4,239 co-defendants
under common docket numbers. In addition, the Administrative Office’s Statistical Analysrs and Reports
Division processed the data on organizational defendants to produce preliminary reports in the same
format as is used in Tables D-4, D-5, and D-7 of the Administrative Office’s annual report, but covering
‘the entire four-year study period and including orgamzatronal defendants only Those reports are the
- principal source for the data in Table 1 of the main paper. Due to the reporting conventions routinely
used by the Administrative: Office, those reports, show a total of only 1,569 orgamzatronal defendants.
The Sentencirig Commission is now examining the data further to determine whether the reportmg
conventions are approprrate for purposes of its study. :

In the meantime, senténcing factors were extracted from the 370- defendant sample of presentence
reports by temporary coders supervised by Sentencing Commission staff members. Those data were
‘combined with data available from FPSSIS to create an augmented data base for that'sample of cases,
~ which was the principal source for the data in Table 2 of the main paper. The offense categories used
in Table 2 were developed primarily from the offense categories in Chapter Two of the exrstmg
gurdehnes with a division of Part F between public and private fraud, as follows:

Category = . ' Existing Guidelines
Antitrust - . 'PartR
Fraud-Private Victim - . = Part F; §2N3.1 -
Fraud-Government Program or o
" Procurement - : - Part F; Part C
Tax and Customs ~ PartT
- Other Property Offenses ‘ - Part B
Environmental . . Part Q.1
Food and Drug o §2N21
Currency Reporting S Part S
" Export Control =~ . . PartMS5 ‘
‘Motor Carrier & Worker Safety ..none comparable .
Protected Wildlife . PartQ2
Import Control ' ~ ‘nonme comparable

These data also were analyzed for the types and levels of sanctions 1mposed and the relatronshrp
between monetary sanctions and the dollar loss recorded i in FPSSIS with the results reported in the
main paper. :

“This study is ongorng, and the data, analysrs, and results reported above and in the main paper are
subJect to revision based on further data collectron and review. :

The staff plans to use the updated and expanded list of organizatiorral defendants to request. -
further records from the districts, including: (1) presentence reports that were not included in the
initial set; (2) charging documents (indictment, information, or complaint); (3) docket sheet; (4) judgment -
and commitment order; and (5) cash ledger.  When received, these records should permit: the -
augmentation of sentencing data additions to the sample of presentence reports; evaluation and analysrs '
of case processmg mformatron and analysrs of monetary penalty . collection: rates and patterns
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'INTRODUCTION

Continuity, rather than change, characterizes this chapter of the stan-
dards. Undeniably, much-has happened since the-first edition appeared
in 1968. Over this period, probably no other area of criminal justice has
witnessed as intense a debate over fundamental assumptions. Why
punish? How should punishment be allocated? To whom should the
decision be given? These and other questions have spawned a number
of ‘competing proposals. In this war of the models; ideas once taken-as
self-evident have been discarded and others, long dormant, have re-
emerged to a sudden popularity. In some jurisdictions, the pendulum
has swung rapidly, tracing as much as a 180 degree arc from extreme
indeterminacy to extreme determinacy. Nonetheless, the response of
this chapter is fundamentally conservative, for two reasons. First, we
believe that the basic architectural premises of modern criminal law
scholarship that shaped the first edition remain: fundamentally valid
today. In short, the center still holds, and in a time of radical flux, the
greater danger may lie in overcompensation. Second, we are skeptical
about the attempts to respond to the operational deficiencies of our
sentencing system by postulating radically new and different theoretical
purposes for the system. It is not theory, but practice, that most needs
reform, and we are therefore reluctant.to extend the field of debate
unnecessarily into’an arena where controversy appears inevitable and
compromise less likely.

. These words should not, however, be misread as a defense of contem-
porary sentencing practices.- The targets of recent criticism are well
known: (1) the pervasiveness of sentencing disparities among the simi-
larly situated, (2) the excessive length of sentences as authorized, im-
posed, and served, (3) the standardless character of the discretion given
the sentencing court, (4) the informal, unverified, often anecdotal nature
of ‘the presentence. investigation and the limited penetration of.due
process safeguards in the sentencing process, and (5) the dangers of
using the uncertain standard of rehabilitative progress as a measure for
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determining the length of confinement. On these topics, debate has
largely given way to consensus, and a detailed examination of the evi-
dence at this point is not necessary to support the generalization that
unrealistic expectations have been placed on the mdividualized treat-
ment model” of sentencing.

But if individualization has been camed to an extreme that has led
to random variations among offenders with little overall coherence dis-
cernible in the aggregate, countervailing dangers: also exist today. In
particular, we have the most serious of misgivings about the new popu-
larity-of a “just-deserts” model and its legislative corollary; the determi-

_nate sentencing structure. In-a-time of ferment, the'ephemeral can easily
be mistaken” for the enduririg, and remedies can bé adopted that a
generation of criminal law scholarship has warned may be more danger-
ous than the evils they were intended to cure. If this happens and an
overreaction occurs, the pendulum’s pace will only quicken. The result-
ing oscillations between extremes. could leave impaired the public’s
confidence both in its criminal courts and, ultimately, in the possibility

. of justice itself. Therefore, reform proposals should begin by identifying

those basic¢ principles that have withstood critical scrutiny and that

constitute the indispensable structural girders for a sentencing frame-
work that is both fair and feasible. At the risk of seeming to have

rediscovered the wheel, we believe the following four principles have .

the force not only of logic but :of experience. In the aggregate, they
constitute the bedrock on which a sound sentencmg structure should be
built.

1. Above all, the role of the legislature in smfmang mus{ be retogmzed asa Ivmled :

one. Sentencing should be a judicial function because the judiciary
uniquely has the position, proximity, and perspective to engage in a
carefully individualized, retrospective evaluation of the offense and the
offender. The idea of a democratlcally elected legislature acting as the

community’s conscience to establish a fixed tariff. for every crime is

seductively inviting, but few, if any, prescriptions for criminal justice
reform are based on a greater illusion. Experience teaches us that when
discretion is withdrawn from the sentencing court, the result will be not
equity, but crudeness. The goal of curtailing judicial discretion may be
to assure that “like cases” are treated more alike, but the greater proba-
bility is that it will result in highly dissimilar-cases being lumped to-
gether for “equal”’ treatment. A . variety -of factors share causal
responsibility for this: the inevitable overbreadth of the criminal law,
the tendency for the definitions of crimes to overlap, and the enhanced
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discretionary power that would thus be accorded prosecutors at the
charging and plea bargaining stages. Attempts to abollsh discretion tend
largely to reallocate it, and our concern is that the campaign to reduce
judicial discretion may succeed only in shifting the exercise of discretion
to other participants in the crmunal justice system who wield less visible
and accountable powers. ’
A corollary of this observation is that mandatory penalties, including
legislatively set minimum sentences, will rarely accomplish their in-
tended purposes. In practice, at least where the penalties are harsh, they
tend to be evaded or nullified by courts, prosecutors, andjuries. Indeed,
some evidence suggests they may actually make punishment less cer-
tain, thereby weakening the deterrent threat of the law that they were
intended to enhance. If there is one proposition that should stand above
and apart from all other admonitions in this edition, it is this: the
legislature should not seek to preempt the field. Rather, its fundamental
objective should be to rationalize a penalty structure that in many
jurisdictions, including the federal, remains chaotic and unprmc1p]ed In
common with the first edition, we believe the initial task before the
legislature is the recodification of criminal codes into" a reasonably
~ graded structure having no more than a limited number of offense
~levels. Fine tuning of the sentence to fit more precisely the crime and
the criminal should be left by the legislature to others.
‘2. To allocate punishment fairly under any coherent {heory of punishment, a back-
ward-looking evaluation of the offense and the offender is essential. Unfortunately,
“the public’s image of crime categories tends to be stereotypical. As
~ understandable as this may be, we know from the practice of our pro-
fession that a wide continuum of culpable conduct can be subsumed
under most penal offenses. The $10 bribe paid to a police officer not to
issue a parking ticket is vastly different in significance from the $10,000
payment made to a high public official. Similarly, a wide gulf separates
the theft of a bicycle with a zip gun from the robbery of a bank with
a submachine gun. Yet it is the nature of penal statutes to sweep
broadly, and cases as diverse as the foregoing can be included under the
same definitional rubric. Thus, it is necessary to preserve discretion in
some dispositional decision maker in order that the evident moral dis-
 tinctions between these cases not be slighted. To create a system that
cannot respond to the broad range of events and circumstances that
__frequently coexist within any legal category is to make justice not only
blind but feebleminded as well.
- There is wide agreement among most reformers that a sentencing
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system should relate its sanctions to the blameworthiness of the indi-
vidual. But attempts to do this in advance of a crime’s commission are’
necessanly crude — no matter how heroic the attempt may be in stat-
ute, regulation, or guideline to list all the relevant factors. In contrast,

.the‘sentencing court has the proximity in'time and place and the oppor-
tunity for close observation to respond to the nuances m intent and

- motivation that inevitably accompany real cases.

N . 3. No one reason or purpose, standing alone, can satisfactorily supplya famprehmswe ,
: ﬂxeory of punishment. Deterrence, mcapacntatlon, the need to express social - -
condemnation — each may ]ustlfy a penal sanction in an md1v1dual
case. But punishment should not be its own ]ustlﬁcatlon This. edmon

is therefore unwilling to accept the “just deserts model of punishment. .

We are led to this position, first, by a concern that the tendency of a
retributive theory may be to cause the criminal law to stray well beyond
a fundamentally preventive ratlonale and, second, by a belief that only
an integrative theory that recognizes a multiplicity of elements and .
- purposes underlymg the ‘use of penal sanctions can avoid justifying
" reductio ad ‘absurdum results that offend society’s basic moral precepts.
Equally important, a “just deserts” rationale inherently undermines the
least restrictive alternative principle, which has always been the key-
stone of these standards. The least restrictive alternative principle
would mean little if punishment in excess of that needed for preventive
purposes could be justified by resort to retributive principles. This does
not mean that these standards reject retribution entirely. Rather, retri-
bution should provide not a justification but a limit: the offender should
~ never receive more than is justly deserved for the offense. Essentially,
this is the notion of proportionality: the offender’s level of culpability
.. generates.a ceiling on pumshment that may not be exceeded on utxhtar-
. ian grounds. : ‘

Two jurisprudential principles, then, constitute’ the structural under-
pinning of these standards: the least restrictive alternative principle and
the proportnonahty limit. To supplement these two pnnc1ples, this edi-
tion adds a third precatory instruction, which is perhaps less fundamen-
tal but still merits serious attention: the goal of sentencing equallty Our
" intent here is to state a precautionary admonition rather than an iron
- law: equality among, the similarly situated is basic to the appearance of

" justice, and compelhng reasons should therefore exist before disparate
treatment of the equally blameworthy is tolerated. Absent such a limit-
ing principle, a scapegoat system of justice could develop in which the
.. social costs of deterrence and prevention might be focused on a few
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rather than spread among all offenders sharing the same level of culpa-
bility. : .

4. The parole system performs important fail-safe functions in our system of criminal
justice. We believe it would be imprudent and indeed hazardous to
remove this safety net from underneath our system of criminal justice;
based only on the hopeful expectations and fragmentary evidence that
currently exist about the consequences of its abolition. Experience with
guideline systems may in time make ‘it ‘necessary to reexamine- this
judgment, but, in general, removing the safety net should be the last
step, not the first. This conclusion neither denies the deficiencies in the
parole system as it has‘been administered nor places even modest hopes
on the ability of parole authorities to identify some ‘“magic moment”
at which offenders are rehabilitated. But critiques of the parole system
that focus only on the illusory possibility of gearing release to the
offender’s rehabilitative progress ignore the other functions of an early
release mechanism. In particular, the parole-agency has proven efféctive
in mitigating excessive severity in sentencing and in evening out dis-
parities (particularly those caused by prosecutorial practices). Skepti-
cism of indeterminacy may to a degree be justified, but it does not
logically lead to the conclusion that shared discretion in sentencing
decisions is inappropriate. '

In summary, this edition is premised on a belief in moderation which
leads it to reject both (1) a legislative model for sentencing in which all
criminal behavior is subdivided into precise and narrow penal offenses
and a'fixed penalty specified for each, and (2) a judicial model in which
parole is abolished and all dispositional authority is consolidated in the
sentencing court. But if changes in these directions have been rejected,
others have been accepted. This edition cannot ignore the steady stream
of criticism, both scholarly and popular, that has poured forth since the
first edition. The following central tenets of that criticism appear to have
substantial validity: (1) An excessive degree of indeterminacy has been
built into many, if not most, penal codes, which has aggravated sentenc-
ing disparities and compounded the understandable anxiety of offend-
ers about their dates of release. (2) A rehabilitative model for sentencing
and parole provides too little principled criteria to be either safe or
sound. (3) The discretion given the individual sentencing judge today
is virtually standardless: It is neither paralleled in the legal systems of
other comparable countries nor easily reconcilable with the idea of a
government of laws rather than of men. Although we accept these
criticisms and indeed view them as the lowest common denominator in
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‘the current debate over sentencmg polrcy, this edmon responds to them
by recommendmg only marginal modifications. :

First, in the case of indeterminacy, this edition is unprepared to see
an all-or-nothing solution as necessary or desirable. As already dis-
cussed, a measure of indeterminacy should be preserved to facilitate the

“sharing of sentencing discretion among multiple agencies; this both
cteates a desirable structure of checks and balances and maintains flexi-
bility in the system to respond to unanticipated developments. The
frequently voiced complaint that indeterminacy results in holding the
offender in a prolonged state of anguished uncertainty has validity, but

it can-be responded to by an early setting: of a presumptlve release date

by the parole agency.

Second, there are signs that the attack on the rehabllrtanve model has
now crested and may to a limited degree recede in the future. Thus, it
is important to emphasize here what this edition does not say. Rehabili-
tation is not rejected as a goal of corrections; indeed, it is. expressly
recognized that it can ]usnfy the imposition of a nonincarcerative sen-
tence: But where confinement is imposed, the need for treatment is
deemed too uncertain and potentially dangerous a standard to affect the
determination of the timing of release. The concepts of punishment and

treatment should be kept separate to protect the integrity of both. When .

rehabilitation is permitted to serve as a justification for confinement,
* considerable evidence suggests that it can have a corrosive effect on the

" ‘proportionality limits reccommended by these standards. In addition, the *

very idea of equality among the similarly situated becomes a confused
concept under a rehabrhtahve model, since it no longer is clear what is
meant by “like cases.” Grave doubts are justified also about whether

' rehablhtatlon can be systematically identified or measured. Flnally,"‘

even if the problems connected with defining rehabilitation in satisfac-
tory operational terms were less serious, few ideas are more jurispru-
dentially troubling than that of extending the period of confinement.in
order to effect an involuntary cure. There is much to be said for the
prmaple, Wthh many have endorsed, that power over an individual’s
life should not be assumed by the state in excess of that which would
be justified were reform of the individual not an objective. For each of
these independent reasons, this edition recommends in standard 18-2.2
that the question of the length of confinement be severed from the
" question of what to do with the offender while confined.

Third, although this edition recognizes that sentencing discretion is
exercised today in a near vacuum of meaningful standards, it also be-
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lieves that sentencing is inescapably a human process that neither can
nor should be reduced to a set of fixed and mechanical rules. Our-
prescription, then, is not to abolish discretion but to structure it. The
goal of structuring judicial discretion is in essence the middle course of
moderation between open-ended indeterminacy and mandatory, or
“flat time,” sentencing. To steer this middle course between Scylla and
Charybdis, this edition:recommends-the creation-of ‘a-guideline drafting
agency in the judicial branch that would be authorized to promulgate
sentencing guideline ranges. The specific role of this agency is discussed
in part Il of these standards, but-the virtues it offers in terms of flexibil-
ity, specificity, and an oversight capacity are those that in other contexts
have enabled administrative agencies to deal more skillfully with com-
plex problems than can the legislature. .

As contemplated, sentencing guidelines would not preempt the. role
of the court, but rather would assist it by providing it-with: relevant °
information in:the form. of benchmarks. The.goal of. guidelines is not
to inhibit the individualization of justice, but to enhance it by providing
the data that courts today are systematically denied: namely, the sen-
tencing practices of their fellow judges. Part III envisions that the court
would not only possess the power to deviate from such guidelines, but
would be under an obligation to do so where distinctive features ex-
isted. The legal effect given to such guidelines should be modest. Their
intent is not to confine the court, but to induce it to provide a fuller,
more considered statement of its reasons and, in turn, to inform the
appellate review. process. A series of careful empirical studies suggest
that, in the absence of guidelines, appellate review of sentences cannot
be effective and a principled common law of sentencing will not de-
velop. ‘ : .
Part IV of these standards outlines a recommended sentencing struc-
ture;.and therefore of necessity expresses- this edition’s position on the
issue of indeterminacy. The guiding principle offered by this edition is
that the degree of indeterminacy should increase with the length of the
maximum sentence. In other words, the need for an early release mecha-
nism is more compelling with respect to long-term sentences than short-
term ones. In part, this conclusion is based on a significant change in the
nature of parole decision making: increasingly, with the advent of pa-
role guidelines, a presumptive term is being determined by the parole
agency shortly after the commencement of confinement. The informa-
tion relied on is thus static and basically the same as that available to
the sentencing court; in fact, it largely comes from the presentence
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report. Thus, there is less reason to preempt the sentencing court, which
generally has greater access to the relevant data, closer: proximity to the
events in question, and is more amenable to appellate review. In the case
of longer-term sentences, however, new information may become rele-
vant, and the parole agency is in a better position to take a second look.

In addition, severe sentences are characteristically a problem of Ameri-
can sentencing, and the parole agency once again represents.a fail-safe
device that we are not yet prepared to deem superfluous. Additional
reasons — the problem of prosecutorially caused disparities, the lesser
vulnerability of a parole agency.-to-community- pressures, the collegial
nature of parole decision making, the need to respond to new develop--
ments-and changed community-attitudes — supply‘additional- reasons
for retaining the parole agency as a system-wide funnel that potentially
offers a final checkpoint for achieving equality-and accountability-in-the
allocation of punishment. Admittedly, the consequence of endorsing
both sentencing guidelines and parole guidelines is to permit a‘degree
of duplication. But the neatest, most streamlined system is not necessar-
ily the wisest or the safest. Both the sentencing and the parole processes
have their special focal point. At sentencing, it is likely to be the “in/
out” decision of whether to impose confinement or probation; at the
parole stage, the focus shifts to “real time” and the average length of
actual confinement for those similarly sxtuated Discretion needs struc-
turing at both of these levels.

In summary, the principal modlﬁcatlons of this edition are: (1) the
endorsement of a “weak’” sentencing guideline system, (2) the recom-
mendation that mdetermmacy be curtailed, but preserved to the extent
necessary to permit a meaningful early release system to continue to
function, and (3) the rejection of rehabilitation as a standard for measur-
ing the period of confinement to be served.

Other changes of “second-order” sxgmﬁcance have also been made:

' Additional due process safeguards are recommended for both the
sentencing and the probation revocation hearings. The decline. of a
rehabilitative  orientation and the advent of sentencing guidelines
should necessitate an expanded sentencing hearing focused on more
specific fact finding. Standard 18-6.4 addresses this expanded hearing-
and recommends a preponderance of the evidence standard. Standard
18-5.1 requires all material information included in the presentence
report to have been verified by the report preparer. Although it is'not
intended that the sentencing hearing should become a “minitrial,” the
need for factual accuracy requires that the parties have an effective
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opportunity for rebuttal. On occasion, this may necessitate cross-
examination of the report preparer, but discretion will remain with the
sentencing court in applying these standards.

At the probation revocation stage, this edition now expresses a pre-
sumption against the use of confinement simply because the defendant
has accumulated a‘series ‘of “technical” violations: Less drastic alterna---
tives to revocation are recommended where the. defendant does not
appear to pose a danger to the community’s safety. A standard of-“clear
and convincing evidence” is advocated for the revocation hearing in
recognition that the probationer has a present liberty interest. A limited
use immunity is also granted for testimony at this heanng in order to
avoid the possibility of chilling the probationer’s willingness to testify-
because of a fear that such testimony will be put to use in a subsequent
criminal prosecution. '

Greater use in general is recommended of nonincarcerative sentencmg
alternatives, including fines, restitution, community service, and partial
confinement. The guideline drafting agency is specifically instructed to
factor the use of these alternatives into any table of guideline sentencing
ranges. Guidelines both can and should express a presumption against
confinement rather than for it. The use of fines and restitution as here
endorsed is, however, qualified by the following limitations: (1) the
offender’s ability to pay, (2) a five-year limit on the duration of proba-
tion conditions, (3) the recognition that defenses that would exist at a-
civil trial should be equally applicable at any restitution hearing, (4) a
requirement of an opportunity for an adversary hearing, and (5) the -
denial of evidentiary significance in any collateral civil proceedmg to
any restitution order.

Special sanctions for organizational crime are addressed by standard
18-2.8, which recommends that the sentencing court be equipped with
many of the equitable remedies now available in civil litigation brought
by public agencies, such as the SEC and FTC. Among the remedies given
a qualified endorsement -are: (1) restitution of pecuniary.damages
through the medium of a special sentencing hearing; (2) flexible fine
schedules geared to the gain or loss derived from, or caused by, the
crime; (3) disqualification of organizational officials in specified circum-
stances from office within the organization; (4) publication by the

" offender organization of ‘a notice of its conviction in order to reach

affected sectors of the public; and (5) the imposition of a period of
judicial oversight on the organization where its violations have been
repetitive or the public health or safety is endangered. However, it is
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strongly recommended that the use of such special remedies be inte- . -
grated with existing civil law remedies (such as treble damage provi-
sions) in. order to avoid excessive multiplication of penalties.' Several
other qualifications are also expressed in standard 18-2.8 that, consis-
tent with existing ABA policies, seek to ensure that the offender who
is made subject to such special sanctions will not be denied the procedu-
. ral formality necessary to ensure fairness-and factual accuracy: -
‘Modifications have been made in standards 18-2.1, 18-2.5, and 18-4.3
dealing with treatment of the dangerous or habitual offender; in order
to express agreement with the position adopted by the Brown Commis-
‘sion. In essence, a two-tier sentencing structure providing for enhanced
terms for special dangerous offenders continues to be endorsed, ‘but the’
* structure of the two tiers has been revised in order to encourage reduc- '
tion of the authorized sentence length for the nondangerous | offender

Greater reliance is also placed on guidelines in order to, avoid radical

dlscontmumes in the sentencing continuum, smce it is recognized that -
differences in offenders tend to be in terms of degree rather than kind. .
Special due process procedures applicable to the identification of the -
dangerous offender are specified. in standard 18-6.5. A new standard
— 18-6.9 — has been inserted to make clearer the inappropriateness of
using the sentencmg process as a'carrot or stlck by which to mduce »
actions or cooperation by the defendant:

In other respects, although stylistic and minor substantlve changes.'
have been made, the guiding precept in updating this edition has been
that of parsimony. Where it has not been necessary to change, it has
been considered necessary not to change, since we know too little today.
‘to experiment casually with the liberty of any citizen, mcludmg the
offender:

PARTL ’SENTEANCING AUTHOR‘iTYV -

Standard. 18- 1 1. Abohhon of )ury sentencmg

Sentencmg involves a ]udncnal functmn, and the jury’s role

',should not therefore extend to the determination of the appropri- o

. ate sentence. These standards do not deal with whether the death
penalty should be an available sentencmg alternative and if so,
who. should parhcnpate in its imposition. ' ‘
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offender’s family need for support. It is this core thought which stan-
dard 18-2.7(c) is intended to express.

Implementahon

To realize the ob;ectlves of greater ﬂex1b1hty and equahty in the
imposition of fines, these.standards believe that substantial judicial
discretion is necessary. Thus, paragraph (b) recommends against the use
of mandatory fines both because such legislative action: denies sentenc-
ing authorities the ability to individualize the fine imposed to the fihan-
cial resources of the offender and because it may result in the
unnecessary imposition of fines where incarceration is also imposed.
The better course for legislative reform would be (as paragraph (d)
recommends) to endorse the criteria set forth in paragraph (c) as a means
of guiding judicial discretion and to authorize fine schedules employing
an index geared to the profit or loss caused by the offense and to the
financial resources of the defendant (as paragraph (f) recommends). In
order to give sentencing authorities such necessary discretion, enabling
legislation should clearly authorize the use of installment payment
schedules, flexible fine indexes, and modification orders where the
offender’s financial resources or obligations call for an alteration in the
method of payment. The task of providing more detailed guidance or
modified schedule could then be delegated to the guideline drafting
agency. The special problems of imposing remedies in the case of crimes
committed by organizations (“white collar crime”’) are addressed in
more detail i standard 18-2.8 and .commentary thereto.

Finally, to the extent that future constitutional developments leave
this question open,3° penal code revision must prohibit, at an absolute
minimum, the imposition of alternative sentences under which a failure
to pay a fine automatically results in imprisonment.

Standard 18-2.8. Organizational sanctions

(2) Crimes committed by, or on behalf of, organizations present
unique problems of prevention and punishment. The interests of

35. See Frazier v. ]ordan 457 F 2d 726 (5th.Cir. 1972) (holdmg such alternatlve sentences
to be constitutionally impermissible). R
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society and the need for fairness to the defendant require greater
coordination of criminal and civil remedies and greater flexibility
. in the discretion accorded sentencing authorities to fit the punish-
ment to the crime. Examples of existing sentencing alternatives
that deserve such legislative clarification and codification include:
(i) Restitution. In principle, an organization should be re-
quired to. make whole and hold harmless those proximately in-
jured by its proven criminal conduct. However, to achieve a
desirable integration with existing civil law remedies, any legis-
_ lation authorizing imposition of restitution as a sentence in a
‘criminal conviction should be sub)ect to the followmg lmnta-
- tions:
_(A) At the sentencing hearing, the defendant should be enti-
“tled to assert any substantive defense against any claimant
that the defendant could have raised in a civil action for the
damages  allegedly caused by the crime (except defenses
. . barred under traditional principles of res judicata and collat-
eral estoppel and the defense of the statute of limitations
where such statute has expired since the date of the filing of
the criminal indictment or information); . ’
4 ) To pre'v'eﬂt uvhbnc IeCoVerYy, thv uexeﬁuu?t Sh\'}dld be
permitted to set off amounts paid to any claimant pursuant to
- any such restitution order against any civil judgment obtained
by such claimant for losses arising out of the same transaction; '
..(€) The findings in any such sentencing hearing and the fact
that restitution was ordered or paid should not be admissible
in evidence or otherwise given legal weight in any civil action,
- except one seeking enforcement of the restitution order; and
(D) Recovery in such a proceeding should be:limited to
verifiable pecuniary losses, including out-of-pocket expenses,
sustained by a specific claimant or claimants before the court,
the extent of which damages can be efficiently ascertained by
the court without a. disproportionate burden on its time or
resources. Claimants seeking general, exemplary, or punitive
. damages, or asserting losses that require estimation of lost
profits, should be limited to their civil remedies. In determin-
ing compensable losses, the court should be entitled to rely
upon the findings of special masters appomted by it, subject -
to subparagraph (b)(ii) below.
(u) Specral fine schedules Both because orgamzahons cannot
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be deterred by the threat of incarceration and because, under

existing penalty structures, the cost of compliance with a statute

or regulation may sometimes exceed costs incident to conviction,
it is appropriate to authorize, as an alternative penalty in the case
of organizations, the imposition of a fine not greater than the
pecuniary gain derived from, or pecuniary loss caused by, the
criminal activity of the defendant. Staridards to this effect should
be developed by the guideline drafting agency. - :

(iii) Disqualification from office. As a lesser alternative to in-
carceration, it may be appropriate to disqualify from office in the
speciﬁc organization officials who have-been convicted of crimes
in the following limited circumstances:

(A) where the criminal activity was engaged in by the de-
fendant on behalf of the organization with knowledge of its
illegality; and’

. (B) where the crime was repetitive or was part of a substan-
tial criminal conspiracy of whlch the official was aware for a
sustained period; or

(C) where the crime amounted to a serious breach of trust
against the organization, for example, embezzlement of corpo-
rate funds. Any such sanction imposed in such a case should
be limited so as not to amount to an effective prohibition on
employment, and its duration should be subject to the five- .
and two-year time limits specified in standard 18- 2 .3 for pro-
bation conditions generally. i
(iv) Notice:of conviction. To 1mplement the goal of reshtuhon

and to apprise those injured of their civil remedies, it is appro-
priate to require a convicted organization to give reasonable
notice, by means of publication or advertisement in designated
areas, to the class or classes of persons or sector of the public
interested in or affected by the conviction. This standard does
not apply to the special case of a plea of nolo contendere (see
standard 14-1.1(b)). _

(v) Continuing judicial oversight. Although courts lack the

- competence or capacity to manage organizations, the preventive
goals of the criminal law can in special cases justify a limited
period of judicial monitoring of the activities of a convicted
organization. Such oversight-is best implemented through the-
use of recognized reporting, record keeping, and auditing con-
trols designed to increase internal accountability — for example,
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audit committees, improved staff systems for the board of direc-
tors, or the use of special counsel — but it should not extend to

"judicial review of the legitimate “business judgment” decisions
of the organization’s management or its stockholders or delay
such decisions. Use of such a special remedy should also be
limited by the following principles: :

(A) As a precondition, the court should find enther (61)
‘that the criminal behavior was serious, repetitive, and
facilitated by inadequate internal accounting or monitoring
controls or (2) that a“clear and’ present "danger exnsts &o the
public health or safety;
(B) The duration of such oversxght should not exceed the
- five- and two-year limits specified in standard 18-2.3 for pro-
" bation conditions generally; and
Q) Judicial oversight should not be misused as a means for’
the disguised imposition of penalties or affirmative duhes in
excess of those authorized by the legislature.
(b) Endorsement of each of the foregomg sanctions is sub;ect to'
the following conditions:

- (i) The sanctions described in subparagraphs (a)(), (ii), and (v)
should not be imposed in cases, such as those arising under the
antitrust laws or the securities laws, where there are statutory
provisions for government or private civil actions for equitable
relief, money damages, or civil penalties to accomplish the reme-
dial or deterrent purposes of such-sanctions;

(ii) Such sanctions should only be imposed after a full adver-
sary hearing meeting the requirements of standard 18-5.4 at
which findings of fact will be made on disputed issues and the
preponderance of the evidence standard employed as the burden
of proof; and

(iii) - Appellate review of the reasonableness of the penalties

.and conditions so imposed will be available to the same extent
it applies to other sentences generally under these standards.

History of Standard

This standard is new and is based on recommendations made by the
Brown Commission and incorporated in S: 1437. However, the recom-
mendation that special enhanced-fine schedules be authorized for cor-
porations was set forth in original standard 2.7(g). Several modifications
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have been made in this standard since the appearance of the tentative
draft of chapter 18 (1979) to express more carefully its intended limita-

tions.

Related Standards

__ALI Model Penal Code §§6.04, 302.2
- NAC, Corrections 5.5
‘NCCUSL, Model Sentencing and Corrections Act §§3- 402(d) 3-

- 404(d), 3-601 to 3-605_

- Commentary

Background

Since the original edition of these standards, the problem of corporate
misconduct has. come to.the forefront.of public attention. Watergate,
illegal political contributions, foreign bribes, and alleged violations of
penal laws protecting the environment, the consumer, and the worker
— all of these highly publicized incidents underscore the public interest
in achieving a sentencing system capable of deterring the organizational
offender. In the absence of reliable comparative data, it is probably
misleading to conclude that corporate crime has recently increased, but
the diversity and frequency of these alleged violations point up special
problems of dealing with criminal misconduct engaged in by organiza-
tions. To date, serious attention has only infrequently been given to
these problems by commentators interested in the problems of deter-
rence and the use of criminal sanctions.! :

A number of unique factors, however, both djstmgmsh and compli-

1. Among the serious: efforts in this area that deserve attention, however, are the
following: Whiting, Antitrust and the Corporate Executive (pts. 1 & 2), 47.Va. L: Rev. 929 (1961)
& 48 Va. L. Rev. 1 (1962); Hamilton, Corporate Criminal Liability in Texas, 47 Tex. L. Rev. 60
(1968); Comment, Increasing Community Control over Corporate Crime — A Problem in the Law of
Sanctions, 71 YaLe.L.]. 280 (1961); Davids, Penology and Corporate Crime, 58 J. Cama. L.C. & P.S.
524 (1967); McAdams, The Appropriate Sanctions for Corporate Criminal Liability: An Eclectic Alter-
native, 46 U. Cin. L. Rev.-989 (1978);. Note, Decisionmaking Models and the Control of Corporate
Crime, 85 YL L.J.- 1091 (1976); Duchnick & Imhoff, A New Outlook on the White Collar Criminal
as It Relates to Deterring White Collar Crime, 2 Cuim. Just, J. 57 (1978); E. SutnERLAND, WHITE
CoLar- Camme (1949); G. Geis & R. Meier, Wate-Couar Crn (1977); Kadish, Some
Observations on the Use of Criminal Sanctions in Enforcing Economic Regulations, 30 U. Cw. L. Rev.
423 (1963) R. BrLar, ANTitrusT PENaLTiEs (Center for Study of American Business 1978).
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cate the context of organizational crime and in balance make it essential
that specially tadored remedies be: avallable to the sentencing court in
such cases.

1. Most obvxously, the corporation cannot be incarcerated. Thus,
normal fine schedules established primarily as a supplementary penalty
for individual offenders are likely to be inadequate. Alternative penal-
ties — such as forfeiture of the corporate charter — have generally
" proven to be an empty threat. Moreover, even if enhanced, fines alone *
_may fail to provide an adequate deterrent.. Although some economists
have argued that fines and incarceration should have equivalent deter-
rent impact,? such a theory overlooks some basic realities: If imposed on
a corporate official, a fine can frequently be passed on through indem-
nification and similar means so that its incidence falls on the corpora-
tion.? If the fine instead is imposed on the corporation, the ‘separation
‘between ownership and control that characterizes many publicly held
‘corporations may leave criminal behavior in the interest of the corporate
official even if it is no longer in the interest of the corporation. The costs
" and benefits of illegal behavior are neither necessarily shared equally by

" the corporation and its managers ‘nor hkely _to be analyzed sumlarly,

2.(f K. Eizanca & W Brerr, The ANTITRUST PENALTIES (1976) Becker, Crime and Pumslmmt.‘
An Economic Approach, 76 J. PoL. Econ. 169 (1968).

3. ABA, MobrzL Business CorroraTION ACT §5;- penmts the corporation to indemnify an
officer for “fines and amounts paid in settlement . ... if he acted in good faith and in a
' manner he reasonably believed to be in or not opposed to the best interests of the
corporation.” A further limitation is that the officer. must have "“had no reasonable cause
to believe his conduct was unlawful.”” The sxgmﬁcance of this second limitation is under-
cut, however, by the fact that the defermination of the defendant’s state of mind may be
made either by the board of directors or by independent legal counsel, either of which
may be dominated by the officer seeking 1ndemm5cahon Of course, éven where indem-
nification.is not formally paid, the defendant’s salary or other benefits can be increased
to restore the defendant to his or her original position by. installments. About half of the
states have provisions substantially similar to.the Model Business Corporation Act. Se
Barrett, Mandatory lnd:mmﬁ:ahan of Carwrn[e Qﬁars nnd Dlrmbrs 29. Sw LJ 727, 746-747
- (1975). .
* 4, The classic statement of the sngmﬁcance of separatlon of. ownershxp and control is
by A. Beri & G. MEans, THE Mopean CORPORATION AND PrivaTe ProPerTY (1932). A number
- of recent empirical studies have confirmed Berle and Means’s thesis that business firms
controlled by their managers perform differently from those controlled by their owners. -
" Most important, it has been found that manager-controlled firms assume more risk. See
~ Stanio; AMonopoly Power, Qonerslup Control and - Corporate Per/omana 7 BrL ] Econ. 672 (1976)
(dlscussed in R. BLaIR, supra note 1, at 13). . i )
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since the manager, unlike the organization, may be more interested in
short-run profit maximization.® Put simply, it may be in the manager’s
self-interest to take legal risks that are not in the interest of the corpora-
tion to accept. As a result, the deterrent threat of the law may fall
persistently short even where the size of the penalty (discounted by the
risk of conviction) is sufficiently large to exceed the expected gain.®
.22. Recurrently, costs of compliance with many statutes_applicable to ..
- organizations exceed the maximum penalties authorized by the law.”
This. pattern is most. prevalent in the area of safety and environmental
regulation, where compliance may. entail substantial expenditures. In.
such instances, not only does crime pay, but management may also
misperceive a modest penalty as amounting to only a nuisance tax on
the activity in question rather than a “true” criminal prohibition. Un-
substantial fines also remove the incentive for shareholders to hold
management accountable for the corporation’s loss through the medium
of the derivative suit.?
3. Although the need for specnal fine schedules in the case of orgamza-
tions is thus clear, complete reliance cannot be placed on such a remedy
alone. Where exemplary fines are used, the incidence of such penalties
falls ultimately on persons who generally may be described as innocent: )
stockholders, creditors, consumers, and employees of the corporation.

S. For a discussion of the possible conflicts of interest between the manager and the
organization regardmg involvement in criminal activities, see Coffee, Beyond the Shut-eyed .
Sentry: Toward a Theoretical View of Corporate Misconduct and an Effective Legnl Response, 63 Va. L.
Rev. 1099 (1977). In genera] the manager may have a greater interest in short-run profit
max1mlzatlon

6. This assertion that, even where the expected penalty cost exceeds the expected gain,
crime may remain attractive depends on an empmcal questxon regarding the psychology
of business managers: Are they “risk averters” or “risk preferrers”’? Some évidence sug-
gests that they are the latter and hence will accept substantial risks whenever the proba-
bility of apprehension is low even though the severity of the penalty is high. Compare R.
BLAIR, supra note 1, and K. Erzinca & W. BREIT, supra note 2. Some observers of decision
making have also found empirically that individuals acting in groups will take much
higher levels of risk than they will acting alone — an experimental result known as the
“risky shift phenomenon.”

7. Commentators of all persuasions have noted the exceptionally low level of fines that
have actually been imposed by courts on corporations. See, e.g., Geis, Criminal Penalfies for
Corporate Criminals, 8 CrRiM. L. Burr. 377 (1972); K. ELzinca & W. BREIT, supra note 2, at 54-62
(citing study showing average corporate fine for Sherman Act violation was only $13, 484);
Posner, A Statistical Study of Antitrust Enforcement, 13 J. Law & Econ. 365, 394 (1970). )

8. Hamllton supra note 1, at 75; see also Blake, The Shareholder Rule in Anhhwt En/ommmf
110 U. Pa. L. Rev. 143, 157 (1961)
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Thus, the Model Penal Code counsels restraint in the use of punitive
fines to deter corporate misbehavior, because such a policy can amount
to imposition of “vicarious criminal liability” on a “group ordinarily
innocent of criminal conduct.”® The dilemma, then, is that for adequate

deterrence to be achieved through fines, it may be necessary to increase

penalties in a manner that is inversely proportlonal to the culpability of
those who bear them.

4. An alternative policy focusing on the individual decision maker
within the organization also encounters unique problems. First, it is a

common pattern in many forms of organizational:crime-that the actual

decision maker cannot be reliably identified. This may‘be because no

conscious-decision to‘violate the law‘was ever‘made.- Information-often -

flows poorly within hierarchical organizations, and adverse information

1in"particular ‘may ‘fail to be ‘transmitted upward' to those ‘capable of -

acting on it.1° As a result, toxic chemlcals may be released into a river,
workers exposed illegally to harmful substances, or consumers ‘sold a
product that test reports suggested had dangerous -design defects
— all without any senior official being aware of the total pattern of the

corporation’s activities. In other cases (such as that of price fixing), it is

possible that the subordinates actually involved in the criminal conduct .

were responding either to real instructions or to perceived cues from

'supenorsl within the orgamzatlon encouraging participation in some

form of illegality .} It is an oversimple response to this problem of veiled
signals to rely on use of v1canous cnmmal hablhty Not only are there

9. 'ALl, MopzL PENAL Cobk, comment to §2 07 (T ent” Draft No. 4, 1955) seealso F. Au_r:N, o

. REGULATION BY INDICTMENT: THE CRIMINAL LAW AS AN INSTRUMENT OF Economic Conror (Grad-
uate School of Business Administration, University of Michigan, 1978} at 13 (noting that
the burden of criminal fines falls directly on the owners, the stockholders, who ordinarily
will have had no part in the commission of the offenses, will have been unaware that

. criminal acts were being committed, and, even if suspicious of cnmmal actmty, will often

" have lacked the means to do much about preventing it”).

Still others have expressed doubt based on empirical studies that one can ever deter
- corporations through monetary penalties. See Wheeler, Antitrust Treble-Damage Actions: Do
They Work?, 61 Caur. L. Riv. 1319, 1334-1337 (1973) (noting that desplte $600 million in
liabilities lmposed as a result of an electrical equipment price-fixing consplracy, almost
no employees were fired or disciplined). )

10. For an extensive discussion of the problems associated with “information block-
ages” in organizations and incentives that exxst for subordmates to concede information,
see Coffee, supra note 5.

11. See K. EIZINGA & W. Brer, supra note 2, at 38-40 (theonzmg that the "dxfﬁculty of
homing in with precision on the real culprits” explains the limited use of imprisonment
by courts and the “high degree of recidivism among large corporations™).
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serious civil libertarian objections to such a policy, which the ABA has
consistently recognized,? but substantial evidence also exists that such
a policy may prove self-defeating because courts will not seriously
enforce it. Empirical studies of federal antitrust enforcement have
found, for example, that prison terms have been only rarely used against
businesspeople and even when imposed, the term of confinement actu-
ally served has seldom exceeded one ‘ortwo months.?*-Behind this -
pattern may lie judicial concern for the health and safety of the middle-
aged offender in prison, doubt about the relative gravity of the offense,
or even a degree of sympathetic identification with a defendant whose -
background matches that of the court. But whatever the reason, this
evidence of judicial nullification in the relatively unambiguous context
of price fixing suggests that considerably greater obstacles would arise
if a policy of prosecution for vicarious criminal liability were seriously
pursued. As a result, in “gray” cases; it may be significantly easier to
prosecute the organization as an entity than-to seek to allocate criminal
responsibility within the organization.

5. A pattern of “corporate recidivism” has characterized a number of
corporations.’ Although this phrase may seem overly dramatic and the
evidence cited by some commentators points more to venial sins than
to serious crimes, examples can nonetheless be given of corporations
that have recurrently run afoul of the antitrust laws,% others that have
regularly been found guilty of fraudulent activities,’® and still others

12. At its February 1979 annual meeting, the ABA adopted a policy position opposing
the imposition of vicarious criminal liability on corporate officials. A number of respected
legal scholars (most notably Francis Allen, sugra note 9, and Sanford Kadish, swpra note
1) have expressed similar reservations about the overextension of criminal liability, and
particularly vicarious criminal liability, into the field of economic regulation. Buf see United
States v. Park, 421 U.S. 658 (1975); United States v. Dotterweich, 320 U.S. 277 (1943). The
Brown Comiiiission recominended vicarious criminal liability where the negligénce of the
supervisor amounted to a “‘defauit in supervision.” Se¢ NamionaL CommissioNn ON RerorM
ofF THE FEDERAL CriMiNAL Laws, FinaL ReporT §403(4) (1971).

13. See K. ELzinga & W. BREIT, supra note 2, at 33-38 (summarizing antitrust cases
involving penal sanctions through 1976 and finding the longest sentence of imprisonment
actually served by a white collar offender to have been only nine months).

14. (f id. at 40.

15. Prof. Posner has found that 46 of the 320 corporations criminally convicted of
antitrust law violations between 1964 and 1968 had previous civil or criminal convictions
on the same offense, 10 corporations having had 3 or more prior convictions. Posner, supra
note 7,at’ 394-395. S¢e also' D.” CRessey, OvHer ProPLE'S MONEY (1973) (cataloging instances’
of corporate recidivism in other areas); E. SuTHERLAND, supra note 1. ’

16. Christopher Stone’s description of the history of the Holland Furnace Company is
a classic in this regard. Se¢ C. StoNe, WHERE THE Law EnDs (1975).
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whose products or methods of production have repeatedly brought
prosecution on health and safety charges.!” In such cases, to “rehabili-
tate” the organization, it becomes essential that an effective internal
monitoring system be established by which both the court and the
corporation’s senior management can be appnsed of impending devel-
opments. Deterrence is only one means to the law’s pnmary goal of

- crime prevention, and in cases where illegal behavior was either toler-
ated or ignored as a result of organizational dysfunction, the court is
justified in imposing incapacitative restraints. -

“These_complexities have been stressed to demonstrate both the ab-»

sence of a single optimal sanction for orgamzatlonal crime and the

. general inadequacy of the remedies currently. available to the sentencing

court. There is an unfortunate irony to the contrast existing today

between civil and criminal remedies. For example, if a corporation were.

civilly held liable for creatmg an actionable nuisance, the court would
have available to it a panoply .of equitable remedies, mcludmg both
injunctions and receivership. Yet, if the same corporation were tried and
convicted on a criminal charge growing out of the same conduct, then,
notwithstanding the higher burden of proof that ‘would have been

satisfied, the court would basically lose its ability to impose an equitable -

remedy and could only order a fine up to the limit authorized by the
legislature. As paradoxicai as this denial of equitable remedies to the
sentencing court may seem, it can at least: be justified, in the context of
the individual offender, by constitutional considerations (such as the
double jeopardy clause) and by understandable policy objections to the
imposition of affirmative duties on the offender that are to be enforced
by the threat of incarceration.!® But, with the threat of imprisonment
removed in the context of organizational crime, the denial of equitable
. remedies to the court may encourage evasion and certainly aggravates
the pervasive problem of the shortfall of penalties for organizations.
Thus, paragraph (a) stresses the need to give the sentencing court addi-

17. Such allegations have repeatedly surfaced in the case of one chemical concern. See
Small Chemical Firm Has Massive Problem wn‘h Toric Produds Wall St. J., Feb. 13, 1978, at 1.

18. The black letter law of sentencing has tradmonally prohibited the same court from
increasing its sentence once service of the sentence has commenced. Ser United States v.
Bynoe, 562 F.2d 126 (1st Cir. 1977); United States v. Best, 571 F.2d 484 (9th Cir. 1978).
A formalistic interpretation of equitable remedies that permlt continued supervision and
modification of remedies might see them as perrmmng postcommencement enhancement
of sentences. This rigid interpretation would be particularly senseless in the case of

organizations that are not subject to incarceration, since there is little difference between .

a fine and a civil damage award (the latter being, of course, subject to mcrease ‘on appeal).
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tional flexibility in dealing with organizational offenders. In particular,
the forms of relief now available to agencies such as the Securities and
Exchange Commission and the Federal Trade Commission in civil litiga-
tion should be‘a\rrail‘able in appropriate cases to the sentencing court
when the organization has been criminally convicted. Specific applica-
tions of the recommendation that civil and criminal remedies be inte-
grated are discussed below. . .. . ... ... . .

Restitution

Compensatlon of the vnctxm is mcreasmgly recognized as a high-
priority goal of criminal justice, and ‘it is a goal perhaps uniquely
achievable where the offender is an organization, since adequate
financial resources are more likely to be available. A variety of routes
to this same end are possible. S. 1437 would empower the court to
order restitution as an independent sanction in addition to any other
penalty imposed, including a fine, where the victim sustained "bodlly
injury or property damage or other loss.”?° The Model Sentencing and
Corrections Act contains a similar provision and, in addition, author-
izes the court to hold the fine in trust as part of a general fund for
victim compensation.?? Commonly, statutory lists of authorized pro-
bation convictions also empower the court to require restitution as a
condition of probation.?!

“Restitution should, however, be an mdependent sanction, not snmply
a condijtion upon which probation may be granted. Otherwise, an un-
fortunate inconsistency arises: individuals, but not organizations, could
be required to make restitution. Probation is neither a traditional dispo-
sition for organizations nor one that can be meaningfully enforced by
the sanction of revocation. Yet in general the ability of organizations
to make restltutlon is both _greater and unencumbered by conflicting
among the equltable remednes upon whnch a civil court could draw, and
it has become one of the standard remedies sought and obtained by the
Securities and Exchange Commnssnon both in litigated cases and in
consent orders.22 However, although an organization that has engaged

119. S. 1437, §2006.

20. NCCUSL, MODEL SENTENCING AND Corrections Act §§3-601, 3-402, 3-103(b)(6).

21, 5 standard 18- -2.3(f)(viii);, see also S. 1437, §2103(b)(3) )

22. For cases requiring restitution, see Mathews, Recent Trends n SEC quues!ed Annllary
Relief in SEC Level In]undw( Achons, 31 Bus. Law. 1323, 1333-1334, 1339 (1976).
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in'a fraudulent transaction and is sued by the SEC can be required to -

" make restitution based on the civil trial standard of a preponderance of
the evidence, when the same organization is prosecuted criminally for

_the identical transaction and proven guilty beyond a reasonable doubt,

- the sentencing court has fewer sanctlons avarlable to rt than a c1v1l court
of equity.

The pnmary argument of those opposed to empowenng the sentenc-
ing court to award restitution is chiefly that it would be duplicative.
Victims of a crime may already pursue their civil remedies against the
organization that has injured them. This argument is, Jhowever, sup-

- ported more by logic than by expenence Logic may suggest that civil
remedies are-adequate, since principles of res judicata should make the
conviction dispositive of many of the issues arising in a civil suit be-

tween the victim and the organization. Experience, however, teaches .

that there are many victims of crimes who lack either the resources or
. the awareness of their rights to pursue legal remedies. If given reason-
able notice of their potential entitlement to restitution, these victims
might apply to the sentencing court. The existence of a court already
familiar with the facts and issues of the case and empowered to dispense
restitution might act as a magnet for eligible claimants who otherwise
would be reluctant to become ensnarled in the law’s mevxtable delays
In addition, the prosecutor could in some circumstances serve as thelr
advocate, thereby reducing the transaction costs to-the plamtrff 23
The interests of judicial economy also support creation of. such a
restitutionary remedy For example, a fraudulent scheme may victimize -
individuals in a number of states, . and umque issues of fact or law may
exist in the legal relationships between various victims-and offenders,
- thereby inhibiting the use of a class action remedy Clearly, considera-
tions of both efficiency and consistency make it more desirable that
these issues be resolved by a single court that is already familiar with
the underlying fact pattern than for them to be litigated and relitigated
to potentially inconsistent results in other courtrooms. Finally, it is a
truism that justice delayed is ]ustxce ‘denied. Thus, it cannot’ be ignored
that relegatmg the claims of victims to their civil law remedies may force
them to accept settlement offers from the offender that do not fairly .

“23. Maine already so provrdes See Me. Rev. Star. tit. 17-A, §1153(3) (Supp. 1978)
(authorizing the attorney general or other, court- appomted attorney to seek restitution on
behalf of small claimants “if the court finds that the multiplicity of small clarms or other‘
crrcumstances maké restitution by individual suit impractical”).. '
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reflect the strength of the case. Indeed, the pressure to settle will often
be strongest on those injured most, because they can least afford to wait
for a protracted civil resolution.

The principle that civil and criminal remedies need greater integration
does generate some necessary limits on the scope of a restitutionary
remedy, and these are noted in subparagraphs (a)(i)(A)-(D). Subpara-

graph (A) follows the Model Sentencing and Corrections Act in permit- _
ting the offender to assert any substantive defense that could have been
raised against an individual plaintiff had such a plaintiff filed a civil
action on the date of the criminal indictment or information.2* This
phrasing is intended to halt running of the statute of limitations as of
such date. The right to assert such defenses should not, however, permit
the convicted defendant to relitigate facts already established at the
criminal trial. This standard does not address the technical questions
involved in determining which issues the jury has necessarily decided -
in reaching its verdict, but in some instances it may be appropriate for
the court to address supplemental interrogatories or requests for
findings to the jury at the request of the prosecutor.

Subparagraph (B) establishes a set-off to prevent double recovery. Of
course, this same principle should apply if the civil litigation precedes
the criminal trial, but such instances are relatively rare. As an example
of the operation of this set-off, a claimant might recover $10,000 for
pecuniary damages (e.¢., hospltal expenses) at the restitutionary heanng
and then sue in a civil action and recover a $1 million verdict for both
pecuniary and exemplary damages, in such a case, the former amount
should be deducted from the latter award Subparagraph (C) expresses.
the obvious point that the findings at a restitution hearing should not
be made known to any jury in a subsequent civil trial. Not only might
this unfairly prejudice one or the other of the civil adversaries in a’
variety’ of ways, but it might also reduce the’ poss1b1hty of voluntary‘
settlements at such'a hearing.

Subparagraph (D) imposes an important limit on the restitution hear-
ing: only verifiable pecuniary losses should be recoverable. A similar
compromise has been reached by the Model Sentencing and Corrections
Act.?® As contemplated, a claimant might seek to recover out-of-pocket

24. NCCUSL, MobsL Ssmncmc anp Correcmions Act §3-601(d).

25./d. §3-601(e). Maine has adopted a similar definition and also permits a.set-off where
there is a subsequent civil remedy. Ser Me. Rev. STAT. tit. 17-A, §81322(3), 1327 (Supp.
1978).
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expenses or wages lost while hospitalized but not consequential dam-
ages or lost profits. With integrated civil and criminal remedies, the
relative superiority and efficiency of civil litigation in dealing with
complex factual matters must be recognized. The availability of able
counsel’ attracted by the substantial fees that class action litigation fre--
quently affords is in particular-a factor that welghs in favor-of reliance
on civil-remedies. In addition, the criminal court must be permitted: to
retain control over its own docket. In this light, the critical advantage
of the restitution hearing for the victim of the crime is not that it will -
provide full compensation but that it can afford a speedy partial recov-
ery without which it may be impossible to undertake lengthler civil
litigation. For example, faced with a need to pay hospntal bills or other
expenses incurred while unable to work, a crime victim having limited -
financial resources might be unable to wait and negotiate the same
settlement of a civil claim as would be possible under the structure
recommended here, where the offender ‘must make in effect. a down
payment on its eventual total liability. - :

Fines

‘Broad agreement exists among recent model codes and standards that
special fine schedules are desirable for orgamzatlons 26 Following the
lead of New York State, S. 1437 would establish maximum authorized

fines for an orgamzatlon of $500,000 for a felony (as opposed to 5100 -
000 for an individual), $100, 000 for a misdemeanor (as’ opposed to.
$10,000 for an individual), and $10,000 for an mfractxon (as opposed to
$1,000 for an md1v1dual) 27

As an alternative to these maximum ﬁnes, S. 1437 also adopts the
recommendation of the Brown Commission that a hlgher ceiling be
authorized equal to the greater of “twice the gross gain derived or twice
the gross loss caused.”?8 In a similar recommendation, the NAC stan-
dards state that the sentencmg court should be authonzed to “base fines ‘

] 26. See Criminal Code Reform Act of 1977 R(parl 0/ the Committee on the /udxnnry United States
Senate, to Accompany S. 1437, S. Rep. No. 605, 95th Cong., 1st Sess. 913-914 (1977). For the
position of the Brown Commission, see FinaL RerorT, supra note 12, §§3301, 3304. .

27. S. 1437, §2201(b)(2). Compare N.Y. Crim. Proc. Law §400.30 (McKinney 1971).

28. S. 1437, §2201(c); sec ‘also FINAL'REPORT, supra-note 12, '§3301(2). Several states have
recently adopted treble damage provisions where the corporation commlts a crime causing

injury to others or ‘gain to it. See Iowa Cope ANN. §909.4 (West 1979); N.Y. PenarL Law -

§80.10(1)(e) (McKinney 1975); Me. Rev. Star. tit. 17-A, §1301(3)(E) (Supp. 1978).
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on sales, profits or net annual income of a corporation where appropriate
to assure a reasonably even impact of the fine on defendants of various
means.”?? Finally, the Model Sentencing and Corrections Act provides
more simply that the court in imposing a fine shall “consider the finan-
cial resources and future ability of the offender to pay the fine.”° Case
law suggests that such a variable index is not discriminatory.3?

.Unlike S. 1437 and the Brown Commission, these standards do not
endorse fine schedules geared to a multiple of the gain or loss; such a
recommendation, which was contained in the tentative draft of this
chapter, has been withdrawn after consultation with various sectigns of
the ABA: Although keying fines only to the actual gain or loss might
tempt the potential offender with a dangerously attractive ““heads I'win,
tails we break even” opportunity, this analysis is oversimple.

First, the situations are rare where a conviction on criminal charges
will ﬁot"’ca‘r’ry' a "subs'taﬁtia'l ris"k ‘of eivil lia'bility ‘ ln addition, these
tary remedy. Thus, the deterrent threat of the law is sustained without
resort to in ferrorem treble-damage-type penalties. Given the tendency
for the real cost of corporate penalties to be passed on to consumers,
stockholders, and employees, there is little reason to compound poten-
tial liabilities once the deterrent threat of the law is adequately estab-
lished. Indeed, excessive penalty levels may induce the defenidant to
settle with the prosecutor in areas where the law’s applicability is far
from clear (a situation particularly characteristic of ‘statutes regulating
economic activity) and may even make the judiciary reluctant to enforce
the statute.

One other qualification on this standard’s endorsement of a policy of
higher fine schedules for organizations derives from the tendency for a
single criminal transaction to be fragmented into a lengthy series of
separate cbunt‘s“Freque‘xitly, statutes’ ove‘rlap or focus on the 'u‘ée of
penalty imposed for the v1olatlon of a mail fraud statute were equal to
the gain derived from the fraudulent scheme, the same penalty should
not again be reimposed because the same scheme also violated a wire
fraud statute. To prevent the multiplication of penalties based only on
the existence of different jurisdictional mearis, the guideline drafting
agency should be given the responsxblhty of deﬁmng where such penal-

29. NAC, CORRECT!ONS 5. 5
30. NCCUSL, MobeL SENTENCING AND CORRECTIONS ACT §3 401(c).
31..See Coffey v.. County. of -Harlan, 204 U.S. 659 (1907).
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ties overlap, because the underlying criminal transaction is the same.
This recommendation parallels the similar one in standard 18-4.5(b)(v)
that the agency should define when consecutive sentences are inappro-
priate “because of the relationship between multiple offenses.”

Disqualification from Or‘gahizational Office

The problem of how to deal with the white .collar criminal who
" engages in illegal conduct as the agent of an organization has troubled
legal commentators. Often the court is faced with an unfortunate all-or-
nothing choice between incarceration and probation. The former may
be unnecessary either to deter or to incapacitate an -offender for whom
the experience of apprehension and its attendant stigmatization will be
punishment enough (to deter both the individual offender and -others
similarly situated); conversely, the latter seems to institutionalize a
flagrant inequality in favor of middle-class offenders. The need for
intermediate sentencing alternatives to-fill the void between incarcera-
tion and probation has already been emphasized in standard 18-2.4, and
greater use of fines, community service, and split sentences not involv-
ing substantial confinement are a.partial answer. But standing- alone,
these remedies may be insufficient. Although some economists have
argued that monetary penalties exist that are equivalent to incarcera-
_tion,*? it is difficult to accept this contention, except in the case of very
~ short sentences. Even where an equivalent monetary penalty may exist,
there remain substantlal dangers that (1) monetary penalties will be
passed on to the corporation through indemnification or increased sala-
ries, (2) other offenders will perceive such qualitatively different penal-
ties for one privileged class of offenders as unfair to them, and (3) the
court will understate the monetary equivalent since it is likely to be’

unaware of the offender’s total financial resources. Finally, there is a .

distinct danger, applicable to community service sentencing alternatives
as well, that control of the organization will remain in the hands of an
1nd1v1dual willing to take the risk of involving it in illegal activities.?

32. See sources cited at note 2 supra.

33. £g., a Fortune magazine study of the Fruehauf Corporahon, whose senior officers
were convicted of income tax fraud committed on behalf of their corporation and sen-
tenced to a term of community service, found that the officers remained in de facto control
even though formally suspended from office. Said one vice-president of the suspended
chairman, “It was like [he] was there all the time looking over our shoulders.” Loving,
How Bob Rowan Served His Time, FORTUNE, Aug. 27, 1979, at 42, 43. See also Wheeler, Anfitrust
Treble-Damage Actions: Do They Work?, 61 CaL. L. Rev. 1319, 1337 (1973) (noting that few
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Indeed, even if the convicted corporate official has been adequately
deterred, it will not be evident to subordinates within the organization,
who may view the offender’s continued presence in a responsible office
as an indication that the corporation is willing to tolerate (and even
“encourage) such involvement. These combined dangers are given credi-
bility by empirical research that has noted the tendency for at least some
corporations to become “corporate recidivists.” ‘

" The remedy best designed to meet these linked dangers is to dis-
qualify the convicted corporate official from corporate ofﬁce within the
specific organization in those situations where there is evidence of
knowing misconduct by the official and where there are other indica-
tions that a material danger exists of recurrent illegality by the organiza-
tion. Such “other indications” might be shown by a recent history of
corporation criminal violations or by evidence of a substantial conspir-
acy among officials within the organization to. violate the law. In such
instances, disqualification from office is in effect a form of incapacitation
that can be achieved without unnecessary incarceration. Indeed, since
_it-is also likely to have a deterrent effect on other potential offenders
within organizations, it represents an application of the least restrictive
alternative principle endorsed by standard 18-2.2. ,

Of course, such.a preventive remedy should not be used umformly
or reflexively. The preconditions expressed in standard 18-2.8(a)(iii)
make this clear, and by cross-referencing the limitations on probation
conditions contained in standard 18-2.3, they contain an outer limit of
five years in the case of a felony and two years in the case of a misde-
meanor. Such disqualification should only be from the convicted corpo-
ration and its affiliates and not from other corporations generally in
order that the dlsquallﬁcatlon not amount to an effective bar to employ-
ment.

As here endorsed, dlsquahﬁcahon is to be employed only where the
" subject official has been convicted and not where the corporation alone
has been convicted. However, in the latter instance, the concept of
continuing judicial oversight could subsume, for example, the appoint-
ment at the court’s request of a special counsel to investigate the in-
volvement of corporate officials in the criminal behavior leading to the
corporation’s conviction. In turn, such a report could alert and trigger

employees conviéted in the electrical equipment conspiracy of the 1950s actually lost their
‘jobs even though they ”had caused thexr compames to be hable for mllhons of dollars in
~ private damages”’).

34. S notes 14 and 15 supra.”
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the corporatron 5 OWn mtemal disciplinary powers Although the court
would lack the power to order a resignation, it would have substantial
_ discretion (within the five-year limit hereinafter discussed) as to when
" -to terminate its supervision, and it might take account of the corpora-
tion’s own internal reforms and administration in making this decision. -
Precedent for the use of a dlsqualrﬁcahon sanctlon now exists in the
statutes of several states.3> These statutes have been largely modeled
after section 3502 of the Brown Commrssnon s proposed Federal Cnmr—
" nal Code, which states: T
An executrve ofﬁcer or other manager of an orgamuhon convxcted of an
offense commited in furtherance of the affairs of the orgamzatlon may,
as part of the sentence, be drsquahﬁed from exercising similar functions.
~ in the same or other orgamzahons for a period not exceedrng five years,
" if the court finds the scope or willfulness of his illegal actions make it-
dangerous for such ‘functions to be entrusted to him.3¢-

Precedent. for the use of drsquahﬁcahon from pnvate ofﬁce as a sanc-
tion has long existed both in the Federal Criminal Code (although it has
been largely confined to the bankmg field)¥” and in the case law con-
_ cerning permrssrble probation conditions38 Both the Bntlsh Compames
Act and C \_anaulan .aw contain prov rsrous ‘of even great coye 39

Notice of Convrchon

‘ Subparagraph (a)(iv)- recogmzes that restrtutron is.an entrtlement of
. only hmrted utlhty for many vrctlms unless some: procedure is estab-

- 35. .Sre eg. Ms Rev. Sru tit. 17- ‘A, §1153(2) (Supp 1978) UTAH Coos ANN §76-
3-303(2) (1978). Both statutes. permit disqualification for up to five years of a corporate
employee if the court “finds that the scope and willfulness of his illegal action makes it
" dangerous or inadvisable-for such function’ to be entrusted to him.” .
" 36 Finai Reporr, supra note 12, §3502. Thé comment to this section adds that it should.
be an aggravating, rather than a mitigating, fact that the official committing the’ cnme
exceeded the authority delegated to the official. . :
137. See 12 US.C. §1829.(1976) (drsquallﬁcatron from ofﬁce in F D I.C. -msured banks)

18 US.C. §§1962, 1964 [(1976) (dxsquahﬁcatlon of racketeer) '
38. Many of these cases are collected in Hoffa v. Saxbe, 378 F. Supp. 1221 (D.D.C.1974)
. (upholdmg probation condmon dnsquahfymg convrcted union leader from leadershrp
activities in union).
-39, Companies Act of 1948 of Great Britain, §188 ("Power to restrain fraudulent persons
* from managing companies”). These statutes also authorize disqualification of individuals
- found to have committed certain civil frauds while ofﬁcers of a company.
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lished by which they are given adequate notice of their rights. Thus, the.
Brown Commission recommends that the organization be required to
. give “notice of its conviction to the persons or class of persons ostensi-
bly harmed by the offense, by mail or by advertising in designated areas
or by designated media or otherwise.””4® A substantial minority of that
commission would have gone further and authorized the court “to
require the organization to give appropriate publicity to.the conviction
by notice-to -the class or--classes of--persons or sector of the public
interested in or affected by the conviction. . . .”’41 The majority rejected
such a “publicity” requirement in favor of the simpler “notice” gbliga-
tion in the belief that it approached too closely the use of “social ridicule
as'a sanction.””4? Although one can agree that ridicule'is an inappropriate
sanction, such a concern seems overstated. There seems little reason for
a lack of confidence in the ability of courts to control the phrasing and
method of dissemination of such publicity so that simply the necessary
information, appropriately summarized and explained, is conveyed.
" Conisistent with the minority position of the Brown Commission, S.
1437 authorizes the sentencing court to require notice ““to the sector of
the public affected by the conviction.”4? The Model‘ Sentencing and
Corrections Act also refers broadly to “members of the public likely to
have suffered loss. . . .”%4. Provisions modeled on the Brown Commis-
sion’s recommendation have been adopted in some states.45 -
Concern has been expressed that such-a broad obligation could re-
quire expensive direct mailings to an enormous and ill-defined class of
citizens, with the result that the cost of the notice obligation could equal
. or exceed the amount of the fine.. Thus, consistent with the position
taken by the ABA’s House of Delegates at its February 1979 meeting,
- these standards endorse only the use of newspaper or similar advertise-
‘ments. Pursuant to subparagraph (b)(i), the defendant should be given
an opportunity to comment before such an order is entered. These
standards also do not address the special situation of pleas of nolo
contendere, where, because principles of collateral estoppel do not
apply, there is less likelihood that the conviction will be followed by

40. FinaL RePoRrT, supra note 12, §3007.
41. /d., bracketed alternative version. :
--42../d., comment to ‘§3007.
43. S. 1437, §2005. ) ’ :
- 44. NCCUSL, MoDEL SENTENCING AND Connscnons Act §3-402(d).
"'45. 5¢e, e.5., Haw. Rev. S1aT. §706-602 (1976); ME. Rev. STaT. tit. 17-A, §1153(1) (Supp
1978); Uran Cope ANN. §76-3-303(1) (1978); N.D. Cent. CopE §12.1-32-03-(1976).
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civil actions. “However; since under the Pleas of Guilty standards the
court is obligated to consider the interests of the victims before accept-
ing such a plea,*¢ it remains possible that the court might consider the
. appropnateness of restitution in determining whether to accept such a
plea.

Judicial Oversight

Subparagraph (a)(v) takes a compromise posmon with respect to re-

_ cent proposals that the convicted- corporation be placed on probation

. under conditions tailored by the court to prevent repetition of the crime.
~ For example, S. 1437 would authorize the sentencing court to place a
corporate defendant on probation on the same basis it would an individ-
ual.¥’ The accompanymg Judiciary: Committee report gives. the follow-
ing example. “[A]n organization convicted of executing a fraudulent
‘scheme might be restricted from continuing that aspect of its business
that was operated fraudulently, or directed to operate that part of the-
business in a manner that was not fraudulent.”4® Even greater reason for
concern exists where corporate activities pose a danger to public health.
. or safety, and in several recent instances there have been reports of
knowmg participation by senior corporate management in the conceal-
ment of corporate activities that involved serious threats to the public-
safety.*® The specific facts of these cases (involving the disposal of toxic
chemicals, the suppression of design safety defects, and the sale and '
promotion of products known to be carcinogenic) are not here evalu-
ated, but the need for special preventive sanctions-where such facts are
established is clear. Financial penalties might ultimately deter the cor-
porate offender, but, as Lord Keynes’s epigram bears witness, long-run
solutions are not satisfactory to those injured in the short run. In addi-

46. Standard 14 1. l(b) See also, Patterson v. Stovall, 528 F.2d 108 110 (7th Cu 1976)
(approving agreement by government to accept plea of nolo contendere in return for
defendant’s-agreement to settle civil suits and pay reshtutlon of approxxmately $6.5
million to injured victims of crime). :

47. S. 1437, §2001(c). ‘

-48. S. Rep. No. 605, supra note 26, at 887. :

49. The Wzshmghm Post recently observed that it had reported in a previous smgle issue
of its paper “no fewer than five separate accounts of accidental or planned mismanage-
ment of chemicals and chemical and radioactive wastes.” Editorial, Dealing with the Poisoners,
Wash. Post, Aug. 20, 1979, at- -A-20. Closer -examination of-several of these incidents, it
added, “reveals that top company. management approved illegal practices ﬂagrantly vi-
olating -air- and water-polunon permits.” .
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tion, there has been increasing recognition by some economists and
students of organizational behavior that the corporation is more than a
“black box” whose behavior can only be affected by external sanctions;
these commentators have pointed to the need for internal interventions
in.the corporation’s decision-making process in order to highlight and
protect public goals.5°

But once again; disparity exists between the treatment of individuals
and organizations. The individual can be placed on probation and, if
necessary, subjected to close surveillance. Traditionally, however, the
corporation could not be placed on probation, which was a voluntary
status that had to be accepted by the offender as a lesser alternative to
imprisonment. Recent federal decisions may have changed this,?! but
doubt persists and little experience with the use of corporate probation
is available. Such disparity is, of course, unsustainable on any policy
basis, and S. 1437’s intent in the sanction of corporate probation is one
with which these standards are sympathetic in prmcxple o3

The problem with such a proposal is that the term ““probation” is a
misnomer. It conjures up images of courts or special masters running
corporations and assorted other imaginary horrors that few, if any,

50. For a review of this literature, see Coffee, supra note 5, and C. STONE, supra note 16.
In general, this school of thought has argued that the focus of the law’s deterrent efforts
should be concentrated on the decision maker within the corporation rather than on the
firm as an economic unit, since the corporation as a whole may only respond marginally
and belatedly to the most extreme penalties, given the separation of ownership and

‘control. In addition, since the individual manager gains ‘oniy indirectly through corporate

criminal acts and even then only marginally, he or she may be sensitive to a more
economical use of sanctions. Se, in parhadar R. Bum, supra note 1, at 7, and Wheeler, supra
note 33, at 1319-1352. ‘
. 51. United States.v. Atlantic Richfield Co., 465 F.2d 58 (7th Cir. 1972) (reversing specific
condition of probation.imposed by lower court but declining to'deny .court power to place.
a corporation on probation). (/. United States v. Clovis Retail Liquor Dealers Trade Assn.,
540 F.2d 1389, 1390 (10th Cir. 1976) (reversing requirement of '‘community. restitution”
where amounts so ordered to be paid were in addition to maximum fine and recipients
were not “aggrieved parties” within meaning of 18 U.S.C. §3651). Se also United States
v. Olin Corp., Docket No. Cr. N-78-30 (D. Conn. 1978). As a condition of probation, the
court initially required a charitable contribution. fudge in Arms Case Orders Olin to Fay
$510,000 in Charity; N.Y. Times, March 31, 1978, §4, at 1:1. A charitable contribution was
also recently imposed as a condition of probation in the case of a corporation convicted
of polluting the Chesapeake Bay. S Rich. Times Dispatch, Aug. 25, 1977. Although these
standards do not endorse such a use of probation to increase the operative penalties
beyond a level authorized by the legislature, they agree with the Model Sentencing and
Corrections Act that probation should not simply be a voluntary status which the offender
can reject.

18 - 180



Sentencing Alternatives and Procedures ' 18-2.8

would advocate. It also fails to focus on the far more feasible, modest,
and important goal of institutionalizing an adequate internal warning
system within the corporation.

To understand what goals sentencing authorities should seek to
achieve through the use of judicial oversight, it is useful to begin with
a summary of the conclusion reached by the staff of the Securities and
Exchange Commission in its recent detailed study of improper pay-
ments. Looking for common denominators in a wide range of cases, it

- found:in almost all the cases studied a breakdown of the corporations’

internal systems of accountability.52 Adverse information about risky or
illegal corporate activities did not filter up to the board of directors or
even, in ' many cases, to the senior management level. This absence of
adequate internal controls within a corporation suggests, in turn, a sense
in which the corporation can be “rehabilitated”’: internal controls foster
the development of a stronger “‘superego” within the corporation by
making the board -and senior management more conscious of the risks
and legal consequences of corporate misbehavior. Once senior manage-
ment- is placed on notice, its own responmbxhty is ‘increased and the
danger that the cotporation will seek to “optimize” its involvement in

crime will hopefully bé minimized.5?

The best examples of specific types of monitoring conirols that
might be imposed. as conditions of probation are found in the recent
experience of the SEC. In a series of consent decrees, it has required a
variety of reforms, all aimed at establishing improved. internal con-
trols: ‘special audit committees of the board, the appointment of spe-
cial counsel for the board to conduct a further investigation, expanded
auditing and reporting requirements, and the creation of a more “in-
dependent” board through the use of an independent nominating
committee.5¢ The SEC has imposed such reforms in some instances
where a corporation has been convicted of a felony. Once again, it
seems paradoxical that such reforms could be imposed for violation of

52. Ser SENATE BANXING, HOUSING, AND URBAN ArFatRs CoMMITTEE, REPORT OF THE SECURITIES
AND Excance Commission on QUEsTIONABLE AND ILiEGAL CORPORATE PAYMENTS AND PRACTICES,
94th Cong., 2d Séss;, at (a) (1976). Ser aiso’ Coffee, supra’ note 5, at 1127-1137."

53. In the Foreign Corrupt Practices Act of 1977, Congress appears:to have endorsed
a similar theory by requiring public corporations to “dévise and maintairi ‘a system of
ifitérnal “accountiig controls stifficient” to assure improvéd accountability. Ses Securities
Exchange Act of 1934, §13(b)(2)(B), 15 U.S.C. §78m(b)(2)(B) (Supp. 1 1977).

54. Se¢ Mathews, supra- note 22; Herlihy & Levine, Corporate Crisis: The Omseas Paymml
Pmblem 8 Law & Pourcy Inm. Bus. 547 (1976).
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a civil obligation to make disclosure but not for the criminal violations
that went undisclosed.

These standards have always declined to endorse novel remedies or
fashionable reforms untested by experience. For this reason, the accept-
ance by this edition of the case for judicial oversight is carefully limited,
and the broader concept of corporate probation proposed by S. 1437 is
not.endorsed. However, experience is gained over time, and not all of
the reforms that might have been dismissed as novel at the beginning
of this decade can be accurately described as such today. For example,
now that the New York Stock Exchange requires all companies listed
on it ‘to maintain an independent audit committee staffed predomi-
nantly by outside directors,5 it would be an exaggeration to describe
such a reform when imposed by the court on a convicted corporation
as “novel” or “unprecedented.” Similarly, considerable experience has
been gained with the remedy of appointing special counsel to ascertain
the full facts;underlying a corporation’s involvement in an illegal activ-
ity and report them to the board of directors along with proposals
designed to prevent repetition. The well-known study conducted by
John J..McCloy for Gulf Qil Corporation of its participation in illegal
overseas payments and political contributions is frequently and justifia-
bly cited as a model in this regard.®¢ It is doubtful that, without that
study, the Gulf Board of Directors would have had a full picture of the
extent and causes of the corporation’s involvement: Both the audit
committee and the special counsel study thus constitute examples of the
kind of monitoring controls that the court in appropriate cases should
‘have ‘available to it. Indeed, use of audit and similar committees to
heighten a board’s monitoring capacity has been endorsed by a subcom-
mittee of-the ABA Committee of, Corporate Laws.%”

This commentary cannot outline the full range of the controls that
should be available to the court: Still, the essential point is-that the
purpose of the controls is not to.replace the board of directors but,
rather, to activate.it where it has been unaware of the corporation’s
activities. In an appropriate case, the court could request an experienced

-55. See SEC Exchange Act Release No. 34 13245, 42 Fed. Reg 8,737 (1977). For back-
ground see also SEC Exchange Act Release No. 34-13346, 42 Fed. Reg. 14,793 (1977).

56. This report to the Board of Directors of Gulf Oil Corporatlon has been reprinted
under the title Tue Great On Seis, by J. McCroy (1976).

57. 5¢¢ ABA Subcommittee on Functions and Responsibilities of Directors, Committee
on Corporate Laws, Section of Corporation, Banking, and Busxness l.aw, Corporate Director's
Guidebook, 32 Bus. Law. 5, 35-36 (1976).
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corporate attorney, a firm of auditors, .or a professional director to serve’
as such special counsel to supervise the development of improved con-
~ trols. In cases where a recurring problem involving special technical
expertise exists — toxic chemicals, dangerous drugs, unsafe consumer
-products — the court should similarly be empowered to employ special .
consultants in these fields to determine whether the public safety is still
threatened. Because the SEC’s own enforcement resources are finite and,
even more important, because its jurisdiction is limited basically to the
-enforcement of disclosure statutes from which the majority of corpora-
tions are largely exempt,>® )udlCla] oversight is in essence a means of
extending the techniques employed by the SEC to cases where an orga-
nization’s internal system of accountability has broken down. By-no
means is it suggested that such preventive probation conditions should
be uniformly employed any time a corporation is convicted. Indeed,
they should be used sparingly and basically.only in those cases where,
as subparagraph (a)(v)(A) specifies, the absence of adequate internal
controls contributed to the crime or the pubhc health or'safety is:jeop-
ardized.
Examples are useful to illustrate the dlstmctlon that these standards

intend between a preventive monitoring role for the court and more
intrusive judicial intervention,. which is disapproved. If, for instance, a

corporation were convicted of a crime involving discriminatory hiring

~practices at'a specific plant, the obvious possibility ‘that history can
repeat itself might lead the court to require the corporation to take
inventory of its practices at other sites: But however fitting'the punish-
~ ment might seem, it would be inappropriate for the-court to intervene
so as to require the relocation of plants, the establishment of hiring
quotas, or other remedial measures (even if these are permissible civil
remedies). Similarly, an environmental violation might justify special.

surveillance measures but not a mandatory contribution to a general " -

environmental research fund or to similar causes. Put simply, the sen-
tencing. process is not an appropriate forum to remedy the general ills
of society. Once the court has adequately addressed the sentencing
goals of prevention, deterrence, and restitution and has given due
weight to the avoidance of inequality, iits ambitions at sentencing
should end. To attempt to do more usurps not only the roles of manage-

58. For the “reporting” and “accounting control”” requirements of the Securities Ex-
change Act of 1934 to apply, a corporation must acquire 500 or more shareholders and
$1 million in assets. Ser 15 U S.C. §78l(b), (g) (1976).
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ment and the stockholders but also that of the legislature, which never
authorized such penalties. It also places the court in the dubious posi-
tion of being both prosecutor and judge. The court’s lack of capacity to
make such decisions is also obvious; it cannot balance the long-run costs
and benefits of the managerial decisions it is requiring. Finally, to the
extent such actions raise the costs of the corporation’s goods and ser-
vices, it is ‘essentially imposing a private subsidy of public goals whose
ultimate incidence may fall on the consumer. Thus, the restrictions set
forth in subparagraph (a)(v) are unequivocal. -

These limitations do not mean the court might never consider volun-
tary offers by a corporation in determining how long to continue a
period of judicial oversight. But because the possibility of coercion is
implicit in such a context, the principles endorsed in standard 18-6.9
should be equally applicable to these proceedmgs 59

General Restrictions

Subparagraph (b) sets forth three general restrictions, of which
subparagraphs (b)(ii) and (iii) need little explanation. Their intent is
to make certain that important decisions, such as those pertaining to
officer disqualification, the amount of required restitution, or the use
of oversight controls, are not made in an informal or ex parte man-
ner. - :

Subﬁafagraph (b)(i) is based on the recognition that the treble damage
penaltiés of the antitrust laws and the typically large class actions that
arise in securities litigation make spec1al financial penalties unnecessary
and duplicative. The plaintiff who can obtain treble damages will sel-
dom be interested in simple restitution, nor ‘are the financial injuries
associated with such ¢rimes of the kind that ¢an be readily determined
by the sentencing court “without a disproportionate burden on its time
or resources.”® Finally, as antitrust and securities violations seldom
jeopardize public health or safety, the case for judicial oversnght is
correspondingly reduced.

59. Thus, these standards do not endorse the mandatory charitable contributions re-
quired as a condition of probation in the decnslons cited at note 51 supra. At the most basic
level, such a pumshment neither fits the crime nor is hkely to deter _indeed, the corpora-
tion may be able to extract public relations “mileage” from such a sanction. S United
States v. Clovxs Retail Liquor Dealers Trade Assn., 540 F.2d 1389 (10th Cir. 1976).

60. See standard 18-2. 8(a)(i)(D).
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Enforcement of Orgamzahonal Sanctions

This standard does not attempt to specrfy the appropnate means of
enforcement when an organization fails to comply with any of the
sanctions here described. The Model Penal Code addresses this problem
in a related context by authonzmg the court to employ the sanction of
unpnsonment to compel corporate officers to pay fines levred agamst the
corporation.s! There is little to distinguish this form of default from

~deliberate noncompliance with a condition of probatlon Therefore, it

may be appropriate for the legislature also to authorize the sentencmg :
court to utilize the standard contempt penalties where, after reasonable

" notice, failure to comply appears to have.been willful. The recent ex- .
-‘periences of the SEC in enforcing similar remedles by consent order
suggest, however, -that instances will be rare where the court is so
defied.5?

PART Il. SENTENCING AUTHORITY

Standard 18-3. 1. 'Sentencirig"gufdelineé

(a) The legrslature should estabhsh a gurdehne draﬂmg agency -

in the judicial branch, empowered to promulgate presumptively
_appropriate sentencmg ranges within the statutory limits. The cre-
- ation of such a body is recommended because:

(i) unstructured judicial discretion tends to, produce unwar-'
ranted sentencing disparities among similarly situated offend-‘ :
ers;

(ii) guideline ranges facilitate a reduction in the excessive in-
_-determinacy that now characterizes many penal codes; and

(m) the administrative agency approach makes possxble

61. ALI, MobeL PenaL Cope §302.2. See also NCCUSL, MopEL SENTENCING AND CORRECTIONS
Act §3-404(d); NAC, Cormrcions 5.5; Haw. Rev. S1at. §706-644 (1976); ME. REv. StaT.
tit. 17-A, §1304(l) (1978 Supp.). Ulnmately many statutes also give the court the power
to revoke the corporation’s charter or licénse to do’ busmess in the jufisdiction. Sée, ¢3..
Haw. Rev. STat. §706-608(2) (1976). Although little used, these statutes make it unlikely
that a deliberate refusal to comply with the court’s order would long conhnue

~62. See alio standard 18- 74(d)
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Chapter 18

Sentencing Alternatives
and Procedur‘es

Introduction

Page 18-14. Insert a new note on the last line of the second full
paragraph:

. . including the offender.’

1. For an excellent review of sentencing reform, see NATIONAL ReSEARCH COUNCIL
PANEL ON SENTENCING RESEARCH, RESEARCH ON SENTENCING: THE SEARCH FOR
ReForM (A. Blumstein, J. Cohen, S. Martin & M. Tonry eds. 1983). Other general
treatments of sentencing include REFORM AND PUNISHMENT: Essays ON CRIMINAL
SENTENCING (M. Tonry & F. Zimring eds. 1983); N."|KiTTRIE & E. ZENOFF, SANCTIONS,
SENTENCING, and CORRECTIONS: LAw, PoLicy, AND PracTiCE (1981); SENTENCING (H.
Gross & A. von Hirsch eds. 1981).

Two useful bibliographies :of materials on sentencing have been published under
the aegis of the National Institute of Justice and the National Center for State Courts:
W. PoINTER & C. ROSENSTEIN, PERSPECTIVES ON DETERMINATE SENTENCING: A
SELECTED BIBLIOGRAPHY (1982); J. MILLER, M. RoBERTs & C. CARTER, SENTENCING

. REFORM: A REVIEW AND ANNOTATED BIBLIOGRAPHY (1981).

. Page 18-14. Immediately before the heading Part 1. Sentencing

Authority, insert:
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able when the - original sentence was imposed, W1th no pnonty
among them as a matter of constitutional compulsnon

Bearden’s focus on fundamental fairness in changing a sentence to
lmpnsonment after an initial decision not to imprison the defendant
still leaves in doubt the Supreme Court’s view of the constitutional

imperatives applxcable when a court is ﬁxmg the original sentence..

Given the premise, established by Bearden,” that nonpayment of a
‘fme is not a justification for imprisonment if adequate alternative

sanctions are available, anticipation of nonpayment would provide -
no justification for imprisonment in the first instance. However, as:

“the separate opinion in Bearden indicates, the Court may distinguish
between original sentences and resentences after default in meetmg
payment requlrements e

27a. —U.S.—, 103 S. Ct. 2064 (1983).

27b. The Court offered examples of senténcmg altemahves payment over an ‘ex-

tended period of time, payment of a reduced fine, or some form of labor or public
service. —U.S. at—, 103 S. Ct. at 2072. The opinion of the Court cited and relied on
- these standards. —U.S. at—n.10, 103 S. Ct. at 2071 n.10.

27c. —U.S. at—, 103 S. Ct. at 2069. The due process analysis was limited to the

circumstances of the particular case and did not involve defining a class of persons for

purposes of application of the equal protection requirement.
27d. - —U.S. at—, 103 S.. Ct. at 2074.

27e. Dictum in the opinion of the Court su.ggests that the ma]onty did not apply'

the logic of Bearden to original sentences. —U.S. at—, 103 S. Ct. at 2071: See Note,
The Supreme Court: 1982 Term, 97 Harv. L.'Rev. 70, 93-94 (1983)

‘.Sia;{c‘iaftd‘lééz 8. ‘:Org;nizatio‘h’al saﬁétions |

Page 18 170. Insert a new note on line 6 of ¢t the second paragraph
' under the headmg Restltutlolr :

. sanction of revocatlon

4

21a. But see United States v. antsublshi Corp., 677 F.2d 785 (9th Cir. 1982). See also
Note, Corporate Probation Conditions: Judicial Creativity or Abuse of stcretwn’ 52
ForoHaM L. REv. 637(1984) .

Page 18 178. To the end of note 45 add the fa!lowmg new
material: .

In a California prosecution of a corporation for dumping toxic
waste, the trial judge required the defendant to place an advertise-
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ment explaining its crime in the Wall Street Journal. NaTL. L. ]., April
23, 1984, at 25.

Standard 18-3.1. Sentencing guidelines

Page‘ 18189. To the end of note 3, add the following new reference:

See also ]. M. KrRESss, PRESCRIPTION FOR JUSTICE: THE THEORY AND
PrRACTICE OF SENTENCING GUIDELINES (1980).

For the results of a major study designed to provide the basis for
sentencing guidelines, see the three-volume report of the UNITED
STATES DEPARTMENT OF JUSTICE, SENTENCING GUIDELINES: STRUC-
TURING JUDICIAL DisCRETION (1982). Volume II of the study is J.
CavrriN, J. Kress, & A. GELMAN, ANALYTIC Basis For THE For-
MULATION OF SENTENCING - Poricy (1982). See also W. RicH, L.
SuttoN, T. CLEAR, & M. SACKS, SENTENCING BY MATHEMATICS: AN
EVALUATION OF THE EARLY ATTEMPTS TO DEVELOP AND IMPLEMENT
SENTENCING GUIDELINES (1982). For a discussion of problems asso-
ciated with construction of empirically based sentencing guidelines,
see Sparks, The Construction of Sentencing Guidelines: A Methodological
Critigue, in 2 NATIONAL RESEARCH COUNCIL PANEL ON SENTENCING
RESEARCH, RESEARCH ON SENTENCING: THE SEARCH FOR REFORM 194
(A. Blumstein, J. Cohen, S. Martin & M. Tonry eds. 1983).

Page 18'193. Insert a new note on line 3 of the first full
paragraph:

. . . privately retained counsel.'®

12a. One commentator has asserted that a major problem of disparity of sentences
is caused by the power of prosecutors to reduce charges as part of plea bargaining
(see standard 14-3.1(b)), with the result that measures of disparity do not take into
account the “real offenses” committed. Schulhofer, Due Process of Sentencing, 128 U.
Pa. L. Rev. 733 (1980). Professor Schulhofer proposes to control prosecutorial discre-
tion in charge-reduction and to allow sentences to be imposed on the basis of the
“real offenses” committed. :

An example of a “real offense” sentencing superseding a plea bargain is found in
the practice of the United States Parole Board, which considers not only the offense
subject to plea of guilty but also other offenses for which charges were dismissed, in
fixing the presumptive date of release from imprisonment. A district court, made
aware of this, vacated its sentence under 28 U.S.C. §2255, but the Court of Appeals
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