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“Lately I've been feeling ethical.
Can you prescribe something for that”



KEY CATEGORIES

= Competence (Rule 1.1)
= Confidentiality (Rule 1.2)
= Communication (Rule 1.4)

= Conflict of Interest (Rules |.6 — 1.12)

= Candor



AVOIDING CONFLICTS OF INTEREST

= Conflict occurs when attorney has competing or
incongruent loyalties

= A need to satisfy multiple roles, duties, or obligations.

= Attorney has important knowledge about facts and
evidence underlying the charges (potential witness)

= Representing co-defendants against interest of one
another



CLIENT’S DECISIONS

" Plead or not to plead
® Jury or bench trial

= Testify or not testify
= Appeal or not appeal

= Proceed pro se or by counsel

= Objective and general methods of representation



DEFENSE COUNSEL'S DECISIONS

All Strategic Decisions After Full Client Consultation.

1. Which witnesses to call.

2. Whether and how to cross-examine.

3. Which jurors to accept or strike.
4 What trial motions or objections to make.

5. All other strategic and tactical decisions.



COUNSELS RESPONSIBILITIES

= Plea offers must be communicated to client

(Missouri v. Frye, 132 S.Ct. at 1408)

= Counsel client so the decision is knowingly
and intelligently made

" |nvestigate the facts and know the law



ETHICAL ISSUES ARISE AT SENTENCING

= |s this my decision or the client’s?

= Should | allow the client to speak to the Probation Officer?

= Can the client speak at sentencing even if | prefer otherwise?

= How much should | tell the Probation Officer or the Court?

= What if the PSR is wrong for once in my favor?!

= What if my client does not want me to object to an incorrect PSR!

= What if the client lies to the Probation Officer or the Court!?



DEFENSE COUNSEL'S DECISIONS ON APPEAL

|. No constitutional duty to raise every non-frivolous issue.

2. May winnow out weaker issues.
3. No duty to file a petition for rehearing.

4. Not required to provide defendant with personal copies
of transcripts. (Practice tip: provide copies of transcripts.)



DEFENSE COUNSEL CANNOT KEEP THE FRUITS

AND INSTRUMENTALITIES OF A CRIME.

It 1s an abuse of a lawyer’s professional responsibility.

It makes the lawyer a participant in the crime.

The attorney-client privilege does not cover it.

Problem: What if I end up with that stuff anyway?!?!



FRUIT OR INSTRUMENTALITY VS. EVIDENCE

= “|nstrumentality” = was used or was intended to be used in the crime — e.g., gun, computer
software, or burglar’s tools.

= “Contraband” = illegal in itself to possess — e.g., drugs, child pornography, or counterfeit
money.

= “Fruit” = was obtained as a result of the crime — e.g., victim’s Rolex.

= See Stephen Gillers, Guns, Fruits, Drugs, and Documents:A Criminal Lawyer’s Responsibility
for Real Evidence, 63 Stan. L. Rev. 813,822 (201 1); Evan A. Jenness, Possessing Evidence of a
Client’s Crime, The Champion 16, |7 (Dec.2010).




CAREFUL NOT TO OVER-DISCLOSE

= No duty to turn over ordinary materials with evidentiary significance, e.g., bank
records, e-mails, and phone records. See Jenness, supra at 18.

= More problematic are “not entirely ordinary items with evidentiary
significance,” such as a “client’s bloody glove and Nixon’s VWatergate tapes.” Id.

= According to Jenness, they are treated “much the same as contraband, fruits
and instrumentalities,” but courts “split the baby by requiring lawyers to
surrender the evidence, but precluding prosecutors offering evidence that
defense was the source” if the defense stipulates to authenticity. Id.; see
generally Restatement (Third) of the Law Governing Lawyers § | 19;ABA
Standards for Criminal Justice — Defense Function, Standard 4.4.6



THE CRIME-FRAUD EXCEPTION TO THE ATTORNEY-

CLIENT PRIVILEGE.

If advice is sought in furtherance of illegal activities,
crime-fraud exception permits introduction into evidence.

= Prima facie showing required. Government must show:

= Client was engaged in a criminal scheme when advice was sought to
further the scheme;and

= Conversations bear a close relationship to the existing or future scheme.

= |rrelevant whether lawyer unaware or unwitting tool.

= Note: Work product privilege belongs to client and attorney. To overcome
attorney’s opinion work product privilege, must show attorney intended to engage
in crime.



Counsel need not advise a prospective witness on
self-incrimination or the need for an attorney.

= But, wherever a prosecutor believes a withess
may be subject to criminal prosecution, it is
proper for the prosecutor to advise the witness
of his or her rights.



COUNSEL CANNOT REPRESENT SELF TO BE

IMPARTIAL OR USE METHODS MERELY TO BURDEN
OR EMBARRASS A PROSPECTIVE WITNESS.

= Engaging in deceitful subterfuge may lead to disciplinary action.

= Examples: Philadelphia Bar Ass’n Op. No. 2009-02, Cincinnati
Bar Ass’n v. Statzer, In re Paulter, In re Gatti, and In re Crossen.

= Some courts, however, have declined to find that deceptive
Investigative tactics were improper.

= Examples: Office of Lawyer Regulation v. Hurley and Virginia
State Bar Op. No. 1845.




IT IS NEITHER UNETHICAL NOR FRIVOLOUS TO PUT THE
PROSECUTION TO ITS BURDEN OF PROOF.

= Criminal defense counsel may require that every element of the
case be established.

= Although defense counsel may resist the wishes of the judge on
some matters and may appear unyielding and uncooperative at
times,

= Defense counsel’s zealous advocacy is an indispensable part of
the adversary system.



CRIMINAL DEFENSE COUNSEL MAY ATTEMPT TO
IMPEACH OR DISCREDIT A TRUTHFUL WITNESS.

= Belief that the witness is telling the truth does not preclude cross-
examination.

= But, a prosecutor should not discredit or impeach a witness if the
prosecutor knows that witness is testifying truthfully.

= “QOur interest in not convicting the innocent permits counsel to put
the State to its proof, to put the State’s case in the worst possible light,
regardless of what he thinks or knows to be the truth.” United States v.

Wade, 388 U.S. 218,257-58 (1967) (White, |., dissenting in part and
concurring in part).



COUNSEL SHOULD NOT CALLAWITNESSTO TESTIFY IF THE

WITNESS WILL CLAIM AVALID PRIVILEGE NOT TO TESTIFY.

In some instances doing so will constitute unprofessional
conduct.

Court should carefully scrutinize calling such a witness due to
the potential for unfair prejudice.

To warrant reversal, effort must be conscious and flagrant.



DEFENSE COUNSEL MUST NOT ASSIST THE CLIENT IN
TESTIFYING FALSELY WHEN HE KNOWS THE CLIENT

= No constitutional right to testify falsely.
= No claim if counsel persuades or compels client to desist from perjury.

= Do not inform the court in front of fact finder that client is testifying
against advice of counsel.

= One court has held no constitutional violation arises from refusing to put
the perjurious client on the stand.

= Another court has held that counsel did not act improperly by discussing
fear of perjury with the trial court.



SOME RECOGNIZED STEPS TO TAKEWHEN YOU

KNOW THE CLIENT WILL COMMIT PERJURY.

1. Strongly discourage the client from taking the stand.

2. If no success, seek to withdraw but do not inform the court
of the reason for doing so.

3. If no success, repeat step 2 at trial before the client takes
the witness stand.

4. If no success, tell the court the client 1s testifying against
the advice of counsel.

5. Elicit a narrative only from the client (no specific
questions and answers) and do not mention or rely on the
false testimony 1n closing argument.



DISCLOSE OR CORRECT THE PERJURY?

= Rules recognize that lawyer may refuse to offer evidence he or
she knows is false. (Knowing it is false and believing it is false are
two different things.)

= Rules recognize as a last resort that lawyer may reveal perjury
and should take remedial measures.

= Cases approve disclosure to court.



HOW DO YOU KNOW THE TESTIMONY IS FALSE!?

= Some states, like Texas, have a rule stating that, if you only believe the
testimony is false but do not know it, you should put the client on the
witness stand and let the jury decide. TDRPC, Rule 3.03.

= Court’s vary on the standard for “knowing” the client will commit
¢ 9 ¢¢

perjury:“good cause,” “compelling support,” “actual knowledge,’
“knowledge beyond a reasonable doubt.”

= One court has held that it is ineffective assistance of counsel to turn
to the narrative mode of testimony if you do not know your client will
commit perjury.



COUNSEL SHOULD NOT REPRESENT TWO DEFENDANTS IN THE SAME
CASE OR IN CASES THAT HAVE FACTS IN COMMON.

= Defense counsel should not represent more than one client in
a criminal case since the potential for conflict is so grave.

= Duties of confidentiality and loyalty continue after case ends,
and conflicts should be avoided between past and new clients.

= Court need not allow joint representation even with clients’
consent.



AUTHORITIES ARE DIVIDED ON WHETHER ATTORNEY-CLIENT

PRIVILEGE BARS DISCLOSURE NECESSARY TO RESPOND TO A
CLIENT’S ATTACK.

= Case law has long held attorney-client privilege is waived when client attacks
counsel on grounds such as ineffective assistance.

= ABA Formal Op. 10-456 (July 14,2010) cautions counsel to provide

confidential information only in a judicial setting when responding to a client’s
claim.

= D.C.Legal Ethics Comm. Op. 364 (Jan.2013) and Tenn. Formal Ethics Op.
2013-F-156 (June 14,2013) disagree and permit defense counsel whose
conduct has been placed in issue by a former client’s claim to make, without
judicial approval or supervision, such disclosures of information as reasonably
necessary to respond to the client’s specific allegations.
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Constitution
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Discovery Obligations

e ABA Model Rule 3.8
e USAM §9-5.001.D.3



Duty of Candor

e ABA Model Rule 3.3(a)
* USAM § 9-16.300
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A. Introduction

Lawyers who represent or prosecute criminal defendants are, of course, subject to the
rules of legal ethics.? Those rules vary by jurisdiction but have many common features. Forty
nine of the fifty states have ethical codes that are largely based on the ABA’s Model Rules of
Professional Conduct.® Prosecutors are, in addition to these ethics rules, bound by certain

constitutional rules that govern their professional conduct* as well as rules of conduct set forth in

the U.S. Attorneys’ Manual (which, as noted below, sometimes prescribes or proscribes conduct

! Disclaimer: The information contained in this paper does not necessarily represent the official position of the
Commission, should not be considered definitive, and is not binding upon the Commission, the court, or the parties
in any case. Pursuant to Fed. R. App. P. 32.1, some cases cited in this document are unpublished. Practitioners
should be advised that citation of such cases under Rule 32.1 requires that such opinions be issued on or after
January 1, 2007, and that they either be available in a publicly accessible electronic database or provided in hard
copy by the party offering them for citation.

2 In the distant past, the Justice Department took the position that state bars’ ethics rules did not categorically apply
to federal prosecutors. However, in 1999, Congress enacted 28 U.S.C. § 530B(a) (“An attorney for the Government
shall be subject to State laws and rules, and local Federal court rules, governing attorneys in each State where such
attorney engages in that attorney’s duties, to the same extent and in the same manner as other attorneys in that
State.”).

3 http://www.abanet.org/cpr/mrpc/model_rules.html (ABA Center for Prof. Resp.). California is the only state not
to have adopted some form of the Model Rules. In this paper, the ABA’s model rules will be cited for most
propositions of legal ethics. Readers should check with their own states’ ethics rules if there is any question about
the applicability of a particular rule.

4 See, e.g., Brady v. Maryland, 373 U.S. 83 (1963).



in @ manner that exceeds the minimum ethical requirements set forth in the ethics code).
Another source of ethical guidance, although non-binding in nature, is the ABA Standards for
Criminal Justice: Prosecution Function and Defense Function.®

When criminal attorneys think of the ethics rules’ application in their cases, they typically
imagine pretrial and trial scenarios — such as the prosecution’s failure to disclosure exculpatory
evidence before trial® or a defense attorney’s knowing presentation of perjured testimony of her
client before a jury.” As discussed below, the rules of ethics continue to apply beyond the jury’s
guilty verdict or entry of a defendant’s guilty plea and fully apply at sentencing and to appeals in
criminal cases (most of which concern sentencing issues in federal criminal cases).

Although many ethical breaches are subject only to professional discipline, others may
rise to the level of a constitutional violation. For instance, a defense counsel’s lack of
competence at sentencing (e.g., a failure to understand and properly apply the sentencing
guidelines) may result in a ruling that defense counsel provided constitutionally ineffective

assistance of counsel (resulting in a resentencing).® A prosecutor’s failure to disclose mitigating

> The prosecution and defense function standards are available at:
http://www.americanbar.org/groups/criminal_justice/standards/prosecution_function_standards.html &
http://www.americanbar.org/publications/criminal_justice_section_archive/crimjust_standards_dfunc_toc.html.

6 See, e.g., Senator Ted Stevens’ Conviction Set Aside, http://www.cnn.com/2009/POLITICS/04/07/ted.stevens/
(Apr. 7, 2009)

7 See Nix v. Whiteside, 475 U.S. 157 (1986) (holding that defense counsel not constitutionally ineffective for
refusing to offer perjured testimony by client).

8 See Glover v. United States, 531 U.S. 198 (2001) (holding that deficient performance by defense counsel
concerning application of sentencing guidelines that resulted in higher guideline range was prejudicial and entitled
the defendant to resentencing if the deficiency caused the defendant to receive a higher sentence). The Supreme
Court’s decisions in Lafler v. Cooper, 132 S. Ct. 1376 (2012), and Missouri v. Frye, 132 S. Ct. 1399 (2012),
underscore the importance of defense counsel’s properly advising a client about the sentencing implications of a plea
bargain).


http://www.cnn.com/2009/POLITICS/04/07/ted.stevens/

evidence may result in a resentencing.’® A defense counsel’s failure to consult with a defendant
about whether he wishes to appeal following imposition of the sentence (resulting in a failure to
file a timely notice of appeal) may result in a finding of ineffective assistance and a consequent
out-of-time appeal.°

What follows is a discussion of commonly recurring ethical issues related to federal
sentencing. Although in many cases, the rules are clear cut and their application to common
factual scenarios yields a ready answer, in other cases the rules are more complex and may apply
differently depending on both the factual scenario presented and the ethical rules followed in a
particular jurisdiction. Thus, although this paper is intended to provide clear guidance on the

ethical rules related to sentencing, at times it simply flags an issue for further inquiry.

% See, e.g., United States v. Severson, 3 F.3d 1005, 1012-13 (7th Cir. 1993) (vacating non-capital sentence after
finding violation of Brady v. Maryland, 373 U.S. 83 (1963), concerning the district court’s application of the
guidelines’ enhancement for obstruction of justice); United States v. Weintraub, 871 F.2d 1257 (5th Cir. 1989)
(“[T]he withheld impeachment evidence tended to undermine Emrick’s trial testimony regarding the amount of
cocaine Weintraub distributed. Yet that testimony as to amount was the only evidence known to the defendant and
the judge at the time of sentencing. We conclude that the withheld impeachment evidence was material to
Weintraub’s punishment.”).

10 Roe v. Flores-Ortega, 528 U.S. 470 (2000).



B. Ethics Issues Related to Sentencing that Occur in the Pretrial Phase, at the
Guilty Plea Hearing, or at Trial

1. Issues Relevant to Defense Counsel

One of the most common ethical issues facing defense counsel results from conduct that
may occur before counsel was appointed or retained — namely, a defendant’s false statements
about his name or other material information to a U.S. pretrial services officer during an
interview before the detention hearing or to a magistrate judge at the defendant’s initial court
appearance. Such false, material statements have serious potential sentencing implications; they
could change the defendant’s total offense level by as much as five offense levels in the event
that he were to be convicted and face sentencing.!

When she learns her client has previously provided false material information to a court
or arm of the court, defense counsel has an ethical obligation to take “remedial measures,” which
typically means she must advise the defendant to correct the false statement, even if the lawyer
did not represent the client at the time of the false statement.*?  If the defendant refuses to do
so, the attorney should seek to withdraw from the case and have no further involvement

representing the defendant (and, thereby, avoid further perpetrating the fraud, even if only

11 See USSG §83C1.1 (two levels added for obstruction of justice) and 3E1.1 (loss of three-level reduction for

acceptance of responsibility based on obstruction); see also United States v. Greig, 717 F.3d 212, 220-22 (1st Cir.
2013) (upholding district court’s application of obstruction of justice enhancement under 83C1.1 based on
defendant’s providing false information about his assets to pretrial services officer who was conducting investigation
into whether defendant was entitled to a bond and under what conditions); United States v. Campa, 529 F.3d 980,
1015-16 (11th Cir. 2008) (upholding district court’s application of obstruction of justice enhancement under 83C1.1
based on defendant’s providing false name to pretrial services officer); United States v. Calloway, 14 F. App’x 389
(6th Cir. 2001) (same).

12 See ABA Model Rule 3.3(b); see also Bruce A. Green, Criminal Defense Lawyering at the Edge: A Look Back,
36 HOFsTRA L. REV. 353, 386-87 (Winter 2007) (discussing the effect of Rule 3.3(b), as amended in 2002: “Not
until the 2002 revisions to the ABA Model Rules of Professional Conduct did the rules state explicitly that if a
lawyer calls a witness who offers material evidence that the lawyer knows to be false, the lawyer must take
reasonable remedial measures, even if the lawyer did not personally offer the evidence.”).

4



passively by representing the defendant in a manner that maintains the status quo).*® At least in
some jurisdictions, ¥* in addition to seeking to withdraw, the attorney, notwithstanding the
normal requirements concerning attorney-client confidences, must inform the court of a material
falsehood if the client refuses to do so; failure to do so is unethical conduct that can result in
disciplinary action in those jurisdictions.’®> However, for any of these ethical requirements to
apply, an attorney must “know,” that is, have a “firm factual basis” in believing that her client

lied; merely suspecting a client provided false information without actually knowing it does not

13 See Utah Ethics Op. 00-06, 2000 WL 1523292 (Utah State Bar Eth. Adv. Op. Comm. Sept. 29, 2000) (“We
agree that a lawyer who knows that a client has materially misled the court but remains silent and continues to
represent the client is ‘assisting a criminal or fraudulent act by the client” within the meaning of Rule 3.3(a)(2). In
our view, however, a lawyer who is surprised by false client testimony in response to questions of the court or
opposing counsel has not assisted the client’s fraud either if: (1) she persuades the client to correct the misstatement
or; (2) failing that, she is allowed to withdraw from further representation of the client. A prompt request to withdraw
will signal to the court the lawyer’s unwillingness to assist her client’s conduct and, if allowed by the court, avoid
Rule 3.3’s prohibitions without disclosure of client confidences.”); see also Att’y Grievance Comm’n of Md v.
Rohrback, 591 A.2d 488, 497-98 (Md. 1991).

14 The explanatory comments following Model Rule 3.3 include a section entitled “Remedial Measures,” which
provides as follows:

In such situations the advocate’s proper course is to remonstrate with the client confidentially,
advise the client of the lawyer’s duty of candor to the tribunal and seek the client’s cooperation
with respect to the withdrawal or correction of the false statement of evidence. If that fails, the
advocate must take further remedial action. If withdrawal from the representation is not permitted,
or will not undo the effect of the false evidence, the advocate must make such disclosure to the
tribunal as is reasonably necessary to remedy the situation, even if doing so requires the lawyer to
reveal information that otherwise would be protected by Rule 1.6. It is for the tribunal then to
determine what should be done . . . .

15 See, e.g., Office of Disciplinary Counsel v. Heffernen, 569 N.E.2d 1027 (Ohio 1991) (suspending a criminal
defense attorney from the practice of law for six months for failing to notify court that the defendant had assumed a
false identity at his trial; lawyer did not know of the defendant’s fraud at the time of the trial and only learned
thereafter, yet the lawyer did not inform the court of the fraud at that juncture); but see Rohrback, 591 A.2d at 96
(“Once the misrepresentation had been made to the [court], it was a consummated act which Rohrback had not
assisted. If Rohrback’s legal representation of [the defendant] continued, then as counsel for the accused in a
criminal case, Rohrback had no duty to disclose the fraud at that time, any more than he had a duty to disclose that
Asbury had [committed the underyling crime with which he was charged].”); see generally Whistle Blowing v.
Confidentiality: Can Circumstances Mandate Attorneys to Expose Their Clients, 15 GEO. J. LEGAL ETHICS 719,
722-23 (Summer 2002) (discussing different approaches taken by the states). Those jurisdictions that do not require
disclosure if the attorney had no role in sponsoring the client’s false statements reason that the attorney’s duty to
maintain client confidences trumps the attorney’s obligation as an officer of the court. See Rohrback, 591 A.2d at
96.



trigger the duty to disclose.®

Informing the court of a defendant’s false statements may result in a higher sentence for
the defendant, as discussed above, although a prompt disclosure at an early juncture in the case
may cause a sentencing court to exercise its discretion at sentencing in favor of a defendant who
promptly remedied the falsehood. District courts have broad discretion regarding application of
the guidelines in cases in which they believe that awarding a defendant credit for acceptance of
responsibility or refusing to enhance the offense level based on perjury committed by a defendant

is warranted.’

16 See, e.g., In re Grievance Committee of U.S. Dist. Ct., 847 F.2d 57, 63 (2d Cir. 1988) (“Our experience indicates
that if any standard less than actual knowledge was adopted in this context, serious consequences might follow. If
attorneys were bound as part of their ethical duties to report to the court each time they strongly suspected that a
witness lied, courts would be inundated with such reports. Court dockets would quickly become overburdened with
conducting these collateral proceedings which would necessarily hold up the ultimate disposition of the underlying
action. . . . [D]isclosure [is required] only [if there is] information which the attorney reasonably knows to be a fact
and which, when combined with other facts in his knowledge, would clearly establish the existence of a fraud on the
tribunal.”).

17 District courts exercise “broad discretion” in deciding whether to grant or deny credit for acceptance of
responsibility. See, e.g., United States v. Gallegos, 129 F.3d 1140 (10th Cir. 1997); United States v. Smolka, 261 F.
App’x 578, 582 (4th Cir. 2008). Therefore, “the determination [whether to grant or deny credit for acceptance of
responsibility] is entitled to great deference on [appellate] review.” USSG §3E1.1, comment. (n.5); see United States
v. Sanchez-Ruedas, 452 F.3d 409, 414 (5th Cir. 2006); United States v. Hicks, 368 F.3d 801, 809 (4th Cir. 2004).
Appellate courts likewise have afforded district courts “broad discretion” in applying the obstruction of justice
enhancement. See, e.g., United States v. Minnis, 489 F.3d 325, 333 (8th Cir. 2007); see also United States v.
Readon, 138 F. App’x 211, 216-17 (11th Cir. 2005) (suggesting that, after United States v. Booker, 543 U.S. 220
(2005), a district court has discretion to vary from the guidelines and refuse to impose an enhanced sentence based
on a finding that the defendant committed perjury).



The same ethical considerations concerning false statements or testimony by a defendant
apply at later stages of the case — including pretrial motion hearings, guilty plea hearings, and at
trial.*® The Supreme Court has specifically addressed the application of USSG §3C1.1 to a
defendant who testified at trial and was convicted; the Court held that application of the
obstruction enhancement was proper and did not violate the defendant’s constitutional right to
testify in a case in which the district court made a finding that the defendant in fact had willfully
committed perjury.t®

2. Issues Relevant to Both Defense Counsel and Prosecutor

Prosecutors and defense counsel alike must reveal any plea agreements relevant to
sentencing (or any other matter), if asked by the district court during a colloquy with the court
pursuant to Federal Rule of Criminal Procedure 11(c)(2). The reason for such a disclosure is not
only to assure that a defendant’s guilty plea pursuant to a bargain with the government is
voluntary but also “to prevent corruption”?® potentially resulting from “secret” plea bargains. A
falsehood or misrepresentation in response to the court’s question about a plea agreement is a

blatant ethical violation.?! Prosecutors have an added duty to disclose the existence of all of the

18 See, e.g., United States v. Acevedo-Garcia, 337 F. App’x 97 (2d Cir. 2009) (upholding district court’s refusal to
grant the defendant credit for acceptance of responsibility based on the fact that the defendant gave a false name at
the guilty plea hearing, even though he later admitted his true name); United States v. Ruiz-Padilla, 305 F. App’x
178 (5th Cir. 2008) (upholding district court’s denial of acceptance of responsibility where defendant had sent a
written statement to the court that contained a false name, even though defendant later admitted his true name).

19 Dunnigan v. United States, 507 U.S. 87 (1993).
20 United States v. Revis, 22 F. Supp.2d 1242, 1263 n.27 (N.D. Okla. 1998).

2L See ABA Model Rule 3.3(a) (“A lawyer shall not knowingly . . . make a false statement of fact or law to a tribunal

7).



terms of a plea agreement even if not asked by the court.??

A related issue concerns “fact bargaining” as a component of a plea bargain.
Fact-bargaining typically involves a plea agreement whereby the prosecution and defense enter
into certain stipulations, usually in the factual basis?® of a plea agreement; such stipulations can
affect the defendant’s sentence under either a mandatory minimum statutory provision (e.g., drug
guantity) or the sentencing guidelines (e.g., the loss amount in a fraud case).

Whether fact-bargaining is ethical or unethical is a question to which there is not a
straightforward answer and depends on context and the jurisdiction in which a case is prosecuted.

For instance, the D.C. Circuit has stated that a plea agreement that “deludes” a sentencing court
into believing that a defendant possessed a lesser amount of drugs than he actually did would be
unethical.?* The court did not specifically define what constitutes such “deluding” because in
that case the prosecutor disclosed to the court the uncontrovertible evidence that the defendant in

fact possessed 11.02 grams of crack cocaine, despite the defendant’s claim that he should be

22 United States v. Abbott, 241 F.3d 29, 35 (1st Cir. 2001) (“We recognize that Abbott remained silent during the
hearing regarding the connection between his plea and his mother’s plea. In the circumstances, however, Abbott
could well have believed that only by keeping quiet as to the linkage would he prevent his mother from going to jail.
He may have thought that if the bargain were disclosed his own plea would be rejected and his mother would be tried
and sentenced to prison. An undisclosed bargain such as the instant one carries with it a serious possibility of
coerciveness. This is why the prosecution must shoulder the burden of disclosing, in the first instance, all material
information [concerning] plea agreements . . . .”) (emphasis added).

23 See Fed. R. Crim. P. 11(b)(3).

24 See United States v. Dukes, 936 F.3d 1281, 1282 (D.C. Cir. 1991) (“The plea bargain did not include a promise
by the government about the sentence . .. And there was no agreement to delude the court into believing Dukes
actually possessed less than 11.02 grams of cocaine base; ethics, Department of Justice policy, and the Guidelines
bar prosecutors from entering into such deals.”) (citing Memorandum of the Attorney General to Federal Prosecutors
Concerning Plea Bargaining under the Sentencing Reform Act, reprinted in G. McFadden, J. Clarke & J. Staniels,
Federal Sentencing Manual, App. 11B, at 11-87 (1991), and USSG §6B1.4).



sentenced based on a much lesser quantity.?®> However, the court’s citation to well-established
Department of Justice policy?® and the policy statement set forth in USSG 6B1.4%" as corollaries
to the applicable ethical rule suggests the court believed that any stipulations in a plea agreement
that fail to “fully and accurately disclose” all facts and circumstances relevant to guidelines

enhancements would be improper.22  Conversely, the First Circuit?® has held that, although a

2 See id.

% The U.S. Attorneys’ Manual clearly states that fact bargaining that fails to disclose readily-provable, relevant facts
related to sentencing enhancements is improper: “Plea agreements should honestly reflect the totality and
seriousness of the defendant’s conduct, and any departure to which the prosecutor is agreeing, and must be
accomplished through appropriate Sentencing Guideline provisions. . .. The Department’s policy is to stipulate
only to facts that accurately represent the defendant’s conduct.” U.S. Attorneys’ Manual, Sec. 9-16.300; see also id.,
Sec. 9-27.400 (“Plea bargaining, both charge bargaining and sentence bargaining, must reflect the totality and
seriousness of the defendant’s conduct and any departure to which the prosecutor is agreeing, and must be
accomplished through appropriate guideline provisions.”); id., Sec. 9-27.430 (“[T]he Department’s policy is only to
stipulate to facts that accurately represent the defendant’s conduct. If a prosecutor wishes to support a departure from
the guidelines, he or she should candidly do so and not stipulate to facts that are untrue. Stipulations to untrue facts
are unethical. If a prosecutor has insufficient facts to contest a defendant's effort to seek a downward departure or to
claim an adjustment, the prosecutor can say so. If the presentence report states facts that are inconsistent with a
stipulation in which a prosecutor has joined, the prosecutor should object to the report or add a statement explaining
the prosecutor’s understanding of the facts or the reason for the stipulation.”). Section 9-27.720 of the U.S.
Attorneys’ Manual provides that: “In order to ensure that the relevant facts are brought to the attention of the
sentencing court fully and accurately, the attorney for the government should . . . [c]ooperate with the Probation
Service in its preparation of the presentence investigation report” and also “[m]ake a factual presentation to the court
when . . . [i]t is necessary to supplement or correct the [PSR] . . . or [i]t is requested by the court.” 1d. With respect
to the probation officer, this section of the manual also provides that the prosecutor should “provide . . . requested
information” to the probation officer, including information in “prosecutorial or investigative files to which
probation officers do not have access.” 1d. If the “court . . . request[s] specific information from government
counsel at the sentencing hearing . . ., the attorney should, of course, furnish the requested information if it is readily
available and no prejudice to law enforcement interests is likely to result from the disclosure.” Id.

27 USSG 86B1.4, comment. (“This provision requires that if a plea agreement includes a stipulation of fact, the
stipulation must fully and accurately disclose all factors relevant to the determination of sentence. . . . [T]he
overriding principle is full disclosure of the circumstances of the actual offense and the agreement of the parties.”).

28 See id. Although it does not address the issue in the specific context of fact-bargaining, the ABA Standards,
Prosecution Function appears consistent with the U.S. Attorneys’ Manual:

The prosecutor should assist the court in basing its sentence on complete and accurate information
for use in the presentence report. The prosecutor should disclose to the court any information in
the prosecutor’s files relevant to the sentence. If incompleteness or inaccurateness in the
presentence report comes to the prosecutor’s attention, the prosecutor should take steps to present
the complete and correct information to the court and to defense counsel.

Standard 3-6.2(a) (“Information Relevant to Sentencing”) (emphasis added).
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stipulation in a plea agreement may not be done in a manner that affirmatively misrepresents the
evidence to the court (at the guilty plea hearing or at sentencing) or to the probation officer
(during the presentence investigation) so as to reduce a defendant’s sentencing exposure, the
prosecution and defense may plea bargain in a manner in which the prosecutor agrees to proffer
only certain facts and omit others, thereby intentionally failing to meet the prosecution’s burden
at sentencing.®® The First Circuit reversed a district court that had taken a position consistent
with the D.C. Circuit in condemning fact-bargaining that omitted evidence (rather than
affirmatively making factual misrepresentations).3

The line between an affirmative misrepresentation and an omission of proof may be

extremely fine. For instance, in a drug case where the prosecution has overwhelming evidence

2% See United States v. Yeje-Cabrera, 430 F.3d 1, 24 n.17, 27-29 (1st Cir. 2005) (“There is . . . an ethical
requirement that counsel not mislead the courts and from the Sentencing Guidelines themselves. ... No
misrepresentation was made [in this case]; rather, there was an omission, helpful to the defendant, which was an
implicit part of the bargain. . .. The district court was correct to condemn any deception of the court. But here, no
claim of deception of the court is possible. ... The prosecution does not argue that it has a right to lie to a court and
it did not do so here.”).

30 The prosecution has the burden to prove guideline enhancements at sentencing (such as the loss amount in a fraud
case or drug quantity in a drug case) by a preponderance of the evidence. See, e.g., United States v. Russell, 595
F.3d 633, 646 (6th Cir. 2010); United States v. Ewing, 129 F.3d 439, 434 (7th Cir. 1997). In at least some circuits,
however, the presentence report itself constitutes evidence upon which a district court may make factual findings
relevant to sentencing issues, which would permit a court to rely on a PSR even if the prosecution abides by the
factual stipulations in a plea agreement and does not offer any evidence at sentencing. See, e.g., United States v.
Rome, 207 F.3d 251, 254 (5th Cir. 2000) (“If a defendant presents no rebuttal evidence, the facts contained in the
PSR may be adopted without further inquiry so long as the facts rest on an adequate evidentiary basis.”); but see
United States v. Poor Bear, 359 F.3d 1039, 1041 (8th Cir. 2004) (“The PSR is not evidence. . . . If the defendant
objects to any of the factual allegations contained therein on an issue on which the government has the burden of
proof, such as the base offense level and any enhancing factors, the government must present evidence at the
sentencing hearing to prove the existence of the disputed facts. . . . The district court cannot rely on facts at
sentencing that have not been proved by a preponderance of the evidence.”).

31 See United States v. Green, 346 F. Supp.2d 259 (D. Mass. 2004), rev’d sub nom. Yeje-Cabrera, supra; see also
Berthoff v. United States, 140 F. Supp.2d 50, 62, 66-67 (D. Mass. 2001) (“The government’s choice to limit the
drugs attributable to each defendant who pled guilty usurped the judicial role in determining drug quantity. . .. If
fact bargaining is acceptable, then the entire moral and intellectual basis for the Sentencing Guidelines is rendered
essentially meaningless. . . . [I]t involves fraud on the court as the government’s recital of material facts during the
plea colloquy and at sentencing necessarily must omit or at a minimum gloss over material facts at sentencing.”).
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that a defendant actually possessed 51 grams of crack cocaine when he was arrested, would the
following stipulation in a plea agreement — “If this case were to go to trial, the prosecution would
prove that the defendant knowingly possessed 25 grams of crack cocaine” — constitute an
affirmative misrepresentation or an omission concerning the drug quantity?

Although a plea agreement whereby the prosecution engages in an omission of proof that
reduces a defendant’s sentencing exposure is an area where there is no clear answer concerning
the ethical implications, 3 that situation should be distinguished from one in which the
prosecutor has a good-faith doubt that she can prove a particular enhancement based on
evidentiary problems. In such a situation, the prosecutor and defense counsel do not act
unethically by affirmatively stipulating to a particular fact in a light most favorable to a defendant

(e.g., stipulating that a particular enhancement does not apply).*

32 Because issues of legal ethics are matters within the province of state bar associations and state supreme courts,
see 28 U.S.C. § 530B(a) (“An attorney for the Government shall be subject to [a state’s ethics rules] to the same
extent and in the same manner as other attorneys in that State.”), a prosecutor with concerns over the ethical
implications of fact bargaining should seek guidance from his or her state’s legal ethics authority.

33 See United States v. Coney, 390 F. Supp.2d 844, 850-51 (D. Neb. 2005); see also Thornburgh Bluesheet: Plea
Policy for Federal Prosecutors (1989), reported in 6 Fed. Sent. 347 (1994) (“The Department’s policy is only to
stipulate to facts that accurately represent the defendant’s conduct. . . . Stipulations to untrue facts are unethical.
[However,] [i]f a prosecutor has insufficient facts to contest a defendant’s effort to seek a downward departure or to
claim an adjustment, the prosecutor can say so.”).
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C. Ethics Issues During the Presentence Investigation Phase

1. Issues Relevant to Defense Counsel

Just as a defendant may significantly increase his sentencing exposure by willfully
making false statements to the court or arm of a court in the early stages of a criminal
prosecution, the same is true with respect to false statements made during the presentence
interview of the defendant conducted by the probation officer.3* Defense counsel, who typically
is present during the presentence interview,* should assure that the defendant does not provide
materially false information to the probation officer. If the defendant does so, counsel should
seek to convince her client to correct the falsehood or misrepresentation; if the defendant refuses
to do so, counsel must move to withdraw or, if that is not permitted, disclose the falsehood to the

court.%®

34 See, e.g., United States v. Wilson, 197 F.3d 782, 785-87 (6th Cir. 1999) (affirming district court’s denial of
acceptance of responsibility and application of obstruction of justice enhancement based on defendant’s providing a
false name and false information about his criminal record to a probation officer during presentence interview).

3 Although no federal appellate court has held that a presentence interview is a “critical stage” of the prosecution
within the meaning of the Sixth Amendment right to counsel, see, e.g., United States v. Gordon, 4 F.3d 1567, 1572
(10th Cir. 1993) (“[W]e join those circuits that have concluded that the presentence interview is not a critical stage
of the proceeding within the meaning of the Sixth Amendment.”) (citations omitted), defense counsel generally
should attend presentence interviews with their clients in certain cases. Cf. ABA Standards, Defense Function
Standard 4-8.1(c) (“Sentencing”) (“Where appropriate, defense counsel should attend the probation officer’s
interview with the accused.”). Some defense counsel have contended that a defense attorney should attend the
client’s presentence interview in every case. See, e.g., Jennifer Niles Coffin, Tap Dancing Through the Minefield:
Navigating the Presentence Process, 31 CHAMPION 10, 10 (Nov. 2007) (“Always . . . attend the presentence
interview.”).

3 ABA Model Rule 3.3(b); see also supra notes 12-15.
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In confronting potential situations where a defendant may be inclined to provide false
information to a probation officer during the presentence investigation, defense counsel should
be aware that a defendant possesses a constitutional right under the Fifth Amendment
self-incrimination clause to remain silent — without penalty — in connection with sentencing
under Mitchell v. United States.®” In Mitchell, the defendant pleaded guilty to distributing
cocaine but during her plea colloquy refused to admit the quantity involved. Following a
sentencing hearing where her codefendants testified about how much cocaine the defendant
usually distributed each week, the district court found that she had distributed enough to mandate
a minimum sentence of ten years. In making this finding, the court expressly considered the
defendant’s refusal to testify. Finding error, the Supreme Court concluded that “[b]y holding
petitioner’s silence against her in determining the facts of the offense at the sentencing hearing,
the District Court imposed an impermissible burden on the exercise of the constitutional right
against compelled self-incrimination.”3  Thus, under Mitchell, a sentencing court may not
increase a defendant’s sentence based on the defendant’s invocation of the constitutional right to
silence.

Although Mitchell did not address whether a court may deny a defendant credit for
acceptance of responsibility under USSG 83E1.1 for remaining silent about matters other than

the offense of conviction,® the sentencing guidelines prohibit courts from denying credit for

37526 U.S. 314 (1999).

3 1d. at 330.

39 Mitchell, 526 U.S. at 330 (“Whether silence bears upon the determination of a lack of remorse, or upon
acceptance of responsibility for purposes of the downward adjustment provided in §83E1.1 of the United States

Sentencing Guidelines . . . is a separate question. It is not before us, and we express no view on it.”); see also State
v. Burgess, 943 A.2d 727, 736 (N.H. 2008) (“[A] majority, if not all, of the Federal Circuit Courts of Appeal that
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acceptance if a defendant invokes his right to silence about relevant conduct — beyond the offense
of conviction — that could increase his offense level.*° Whether credit for acceptance of
responsibility may be denied for a defendant’s silence about other matters (such a criminal
history) is a question that is, as yet, unresolved.**

Just as defense counsel should seek to prevent the defendant from providing false
information during the presentence interview, counsel likewise should not present testimony or
letters of support from a defendant’s family or friends if counsel “knows [such testimony or
letters] to be false.”*? If counsel submitted such testimony or letter and later learned that she had

unwittingly provided false information to the court, counsel must take remedial actions,

have addressed the issue left open in Mitchell have held that it is not a Fifth Amendment violation to deny a
reduction of a sentence under the acceptance of responsibility provision of the Sentencing Guidelines, section 3E1.1,
because a defendant refuses to admit guilt or express remorse. ... These courts reason that, in refusing to grant a
reduction of a sentence under section 3E1.1, a sentencing court is simply denying a benefit to the defendant, rather
than imposing a penalty upon his exercise of the privilege.”) (citing cases).

40 See also USSG 83E1.1, comment. (n.1(a)) (“[A] defendant is not required to volunteer, or affirmatively admit,
relevant conduct beyond the offense of conviction in order to obtain a reduction under subsection (a). A defendant
may remain silent in respect to relevant conduct beyond the offense of conviction without affecting his ability to
obtain a reduction under this subsection.”). Denial of credit for acceptance of responsibility — and a possible
enhancement for obstruction of justice — can occur if a defendant “falsely denies[] or frivolously contests”
allegations of relevant conduct in the PSR. See id.

41 See, e.g., United States v. Flores, 70 Fed. App’x 196 (5th Cir. 2003) (“Flores also has not shown reversible error
by arguing that he exercised his right to remain silent with the probation officer because mistakes or inadvertent
omissions during a presentence interview can lead to additional jail time.”). Members of the defense bar have taken
contrary positions on this question. Compare Christopher P. Yates & Louise E. Herrick, Going on the Record: The
Perils of Discussing Criminal History During the Presentence Interview, 13 FED. SENT. R. 330 (May/June 2001) (“It
remains to be seen whether the privilege can successfully form the basis for a refusal to discuss criminal history
during the presentence interview. At very least, assertion of the privilege coupled with silence about criminal history
during the presentence interview may result in loss of a reduction for acceptance of responsibility. At worst, a judge
may decline to apply Mitchell and find the assertion of the privilege to be unwarranted with respect to criminal
history, thereby subjecting the silent defendant to the prospect of an enhancement for obstruction of justice.”), with
David McColgin, Grid and Bear It, 29 CHAMPION 50, 53-54 (Nov. 2005) (*At the pre-sentence interview, counsel
should make sure the defendant remains silent regarding any criminal history. As the Supreme Court made clear in
United States v. Mitchell, defendants have a Fifth Amendment right to remain silent regarding any facts which might
bear upon the severity of the sentence, and no adverse inference can be drawn from that silence.”).

42 ABA Model Rule 3.3(a)(3).
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including informing the court of the falsehood.*®

Finally, during the presentence stage, defense counsel occasionally is faced with a
presentence report prepared by a probation officer that contains erroneous information that
benefits the defendant (e.g., its guidelines calculations omit an enhancement or omit relevant
criminal history). Every district requires the parties to respond to the presentence report.** If
neither the defendant nor defense counsel caused the error in the PSR, counsel is not ethically
obligated to call the error to the probation officer or court’s attention. However, in responding
to such a PSR, counsel must not say anything that states agreement with a PSR containing
erroneous information. Rather, counsel may ethically respond by stating that the defendant “has

no objection” to the PSR as written.*

43 See id. Because this situation involves the attorney’s offering of third-party evidence — as opposed to statements
from her own client — there is no tension between disclosure and maintaining attorney-client confidences. Thus, in
this situation, in every jurisdiction the attorney must take remedial appropriate actions even if it would involve
disclosure of the third party’s falsehoods.

4 See, e.g., S.D. Tex. Loc. Crim. Rule 32.6.

4 Cf. Texas Ethics Opinion 54, 1995 WL 908214 (Tex. Prof. Eth. Comm. 1995) (examining ABA Model Rule 3.3
and Texas’s adoption of that rule and concluding that, if neither criminal defense counsel nor his client have made
any misrepresentations to the sentencing court, counsel may remain silent when the prosecutor erroneously tells the
court that the defendant has no prior criminal record when in fact he does). This position, which follows the ABA
Model Rules’ approach, is not followed in at least one state that did not adopt Model Rule 3.3. See In re Seling,
850 A.2d 477 (N.J. 2004) (interpreting New Jersey’s ethics rules, which did not adopt ABA Model Rule 3.3
regarding an attorney’s duty of candor to the court, to require an attorney to disclose damaging knowledge about his
client in order to correct a mistaken belief held by the court, even if the attorney or her client did nothing to cause the
court’s mistake).
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2. Issues Relevant to Prosecutors
During the presentence phase, the prosecutor has a general duty to disclose any mitigating
evidence that “tends to . . . mitigate the offense charged or which would reduce the punishment
of the accused.”*®  This ethical obligation is more demanding than the constitutional obligation
to disclose mitigating (and other types of favorable) evidence under Brady.*”  This broad
ethical duty has even more relevance when sentencing decisions are made based not only on the
application of the sentencing guidelines but also on the factors set forth in 18 U.S.C § 3553(a).*®
If prosecutors are aware of mitigating evidence not directly relevant under the sentencing
guidelines but arguably relevant under § 3553(a), they should disclose such evidence to the

defense before sentencing.

46 ABA Model Rule 3.8(d) (“The prosecutor in a criminal case shall . . . make timely disclosure to the defense of all
evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense,
and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information
known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the
tribunal.”); see also ABA Standards, Prosecution Function, Standard 3-3.11(1)(a)(“Disclosure of Evidence by the
Prosecutor™) (“A prosecutor should not intentionally fail to make timely disclosure to the defense, at the earliest
feasible opportunity, of the existence of all evidence or information which tends to negate the guilt of the accused or
mitigate the offense charged or which would tend to reduce the punishment of the accused.”); Standard 3-6.2
(“Information Relevant to Sentencing”) (“The prosecutor should disclose to the defense and to the court at or prior to
the sentencing proceeding all unprivileged mitigating information known to the prosecutor, except when the
prosecutor is relieved of this responsibility by a protective order of the tribunal.”).

47 See ABA Standing Comm. on Ethics & Prof’l Respon., Formal Opinion 09-454 (Jan. 1, 2010). In particular,
such information or evidence must be disclosed even if it is not “material” within the meaning of Brady and its
progeny. Id. Brady “materiality” means that there is a “reasonable probability” that, “but for” the non-disclosure,
the result of the proceeding would be different. Kyles v. Whitley, 514 U.S. 419, 434 (1995). Under the ethical rule,
a prosecutor must disclose such evidence if it “tends to” mitigate the offense or reduce the potential sentence. See
also Cone v. Bell, 129 1769, 1783 n.15 (2009) (“Although the Due Process Clause of the Fourteenth Amendment, as
interpreted by Brady, only mandates the disclosure of ‘material’ evidence, the obligation to disclose evidence
favorable to the defense may arise more broadly under a prosecutor’s ethical or statutory obligations.”).

48 See Kimbrough v. United States, 552 U.S. 85, 101 (2007) (“[WT]hile the statute still requires a court to give

respectful consideration to the Guidelines, . . . Booker ‘permits the court to tailor the sentence in light of other
statutory concerns as well . .. .””).
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D. Ethics Issues at Sentencing Hearing

1. Issues Relevant to Defense Counsel

Just as in prior stages of the case, defense counsel may not allow her client to commit
perjury at the sentencing hearing. If counsel anticipates that the client will do so, the attorney
should attempt to persuade the defendant not to do so and, if the client persists in his intention to
do so, the attorney should seek to withdraw from representing the client. If withdrawal is not
permitted, then — depending on the jurisdiction’s ethics rules — the attorney may be compelled to
disclose the client’s perjury if it was material.*

Another ethical issue that can arise at the sentencing hearing occurs when defense counsel
is aware of an error in the PSR, which benefits the defendant but was not caused by counsel or
the defendant. As noted above, with respect to counsel’s response to the PSR, counsel or the
defendant may not say anything to suggest the correctness of the PSR in such a case but is not
required to volunteer that the PSR is mistaken.®® Counsel’s situation becomes more difficult if
the court specifically asks counsel whether the PSR is “correct” or if there is “anything incorrect”
in it, as some judges routinely do at sentencing. In that situation, counsel may refuse to answer
the court’s question by informing the court that counsel may not, consistent with his ethical

obligations, answer one way or the other.!

49 See ABA Model Rule 3.3(b); see also supra notes 12-15.

%0 See, e.g., Texas Ethics Opinion 54, 1995 WL 908214 (Tex. Prof. Eth. Comm. 1995) (examining ABA Model
Rule 3.3 and Texas’s adoption of that rule and concluding that, if neither criminal defense counsel nor his client have
made any misrepresentations to the sentencing court, counsel may remain silent when the prosecutor erroneously
tells the court that the defendant has no prior criminal record when in fact he does).

51 1d. (stating that, in such a case, the lawyer may tell the court that he or she “refuses to corroborate the inaccurate

statement, or the lawyer may ask the court to excuse him [or her] from answering the question,” which will have the
effect of “alert[ing] to a problem”).
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2. Issues Relevant to Prosecutors

The primary ethical issue at the sentencing hearing for prosecutors concerns breaches of
plea agreements. A prosecutor should not breach a plea agreement — directly or indirectly — if
the defendant has substantially complied with his end of the bargain.®? An indirect breach
occurs when the prosecutor does not explicitly contradict the terms in the agreement governing
the government’s obligations but unjustifiably takes a position inconsistent with those

obligations.®

52 ABA Standards, Prosecution Function, Standard 3-4.2 (“Fulfillment of Plea Discussions™) (“A prosecutor should
not fail to comply with a plea agreement, unless a defendant fails to comply with a plea agreement or other
extenuating circumstances are present.”).

%3 See, e.g., United States v. Rivera, 357 F.3d 290 (3d Cir. 2004) (finding breach of plea agreement where the plea
agreement stipulated that the final offense level would be 35 but where, at sentencing hearing, the prosecutor at one
point said that he “stood by” the presentence report, which had applied an additional four-level enhancement, thus
brining the final offense level to 39); United States v. Mondragon, 228 F.3d 978 (9th Cir. 2000) (finding breach of a
plea agreement where prosecutor in the plea agreement had promised to “make no recommendation regarding [the]
sentence” but, at the sentencing hearing, called the court’s attention to the “seriousness” of the defendant’s criminal
history as set forth in the presentence report).
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E. Ethics Issues Concerning Appeals

1. Issues Relevant to Defense Counsel

Defense counsel has an ethical — and constitutional — obligation to file a notice of appeal
when requested by his or her client.> Even if the defendant has waived his right to appeal in a
plea agreement, a majority of the courts of appeals still require defense counsel to file a notice of
appeal (although appellate counsel very well may end up filing an Anders brief and motion to
withdraw — an issue discussed below).>®

A more difficult scenario arises when the defendant does not request that counsel file a
notice of appeal but also does not waive or otherwise affirmatively abandon the right to file an
appeal. In Roe, the Supreme Court stated that, in such a situation, “the better practice is for
counsel routinely to consult with the defendant regarding the possibility of an appeal” after
sentencing but well within the time to file a notice of appeal (i.e., ten days from the date of the
entry of written judgment in the federal system).®® However, as a constitutional matter, the court
held that counsel’s failure to consult with the defendant about whether he wishes to file an appeal
constitutes deficient performance only if “a rational defendant would want to appeal (for

example, because there are nonfrivolous grounds for appeal), or (2) that this particular defendant

4 Roe v. Flores-Ortega, 528 U.S. 470, 477 (2000).

%5 See United States v. Mabry, 536 F.3d 231, 240-42 (3d Cir. 2008) (discussing case law from several circuits and
noting the majority of circuits require counsel to file notice of appeal even where defendant waived right to appeal in
plea agreement); see also Nunez v. United States, 546 F.3d 450 (7th 2008) (minority position, holding that defense
counsel not ineffective for refusing to file notice of appeal when defendant waived right to appeal in plea agreement).
However, where a defendant who has clearly waived his right to appeal as a part of a plea agreement requests
counsel to appeal, defense counsel may wish to advise the defendant that pursuing an appeal could constitute a
breach of the defendant’s obligations under the agreement and thereby release the government from its end of the
bargain. See, e.g., United States v. Poindexter, 492 F.3d 263, 271 (4th Cir. 2007).

%6 1d. at 479 (citing ABA Standards, Defense Function, Standard 4-8.2(a)).
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reasonably demonstrated to counsel that he was interested in appealing”®’ and, furthermore, that
there is a “reasonable probability that, but for counsel’s deficient failure to consult with him
about an appeal, he would have timely appealed.”>®

Once a case is on appeal, defense counsel may be faced with what appears to be a
“frivolous” appeal — i.e., one in which every potential claim for relief “lacks an arguable basis
either in law or in fact.”® An attorney acts in an unethical manner by making a frivolous
argument. ®  As noted, a defendant’s appeal can be rendered frivolous if the defendant
voluntarily entered into an appellate waiver as part of a plea agreement in the district court that
forecloses what would otherwise be non-frivolous claims.®* In cases where a waiver does not
render the entire appeal frivolous, counsel should be aware that, simply because a particular
claim is squarely foreclosed by applicable circuit precedent does not mean that the issue is legally
frivolous; so long as any “reasonable jurist” could conclude that the claim possesses merit, it is
not frivolous.®?> Therefore, if a claim finds support in the law of another circuit and the Supreme
Court has not yet addressed the issue, the issue necessarily is non-frivolous.®® In such a case,

counsel merely raises the issue as a prerequisite for filing a certiorari petition in which the circuit

57 1d. at 480.
%8 |d. at 484.

%9 Brent E. Newton, Almendarez-Torres and the Anders Ethical Dilemma, 45 Hou. L. REv. 747, 761 (Summer 2008)
(discussing the Supreme Court’s definition of “frivolous” in several contexts).

8 ABA Model Rule 3.1.
b1 See, e.g., United States v. Lorenz, 370 F. App’x 752 (8th Cir. Apr. 5, 2010).
62 See Lozada v. Deeds, 498 U.S. 430, 431-32 (1991) (per curiam).

83 See McKnight v. Gen. Motors Corp., 511 U.S. 659, 659-60 (1994) (per curiam).
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split is called to the Supreme Court’s attention.®*

In a case in which there is no non-frivolous claim for relief, defense counsel must follow
the procedures set forth by the Supreme Court in Anders v. United States®® -- namely, reviewing
the entire record to identify any possible claims for relief; setting forth the procedural and factual
history of the case, along with an explanation of why none of the claims are non-frivolous,

in an “Anders brief”; and filing a motion to withdraw from the case.%®

6 .
65 386 U.S. 738 (1967).

% In Anders, the Court set forth the following prophylactic procedure as a guide for criminal defense counsel and the
appellate court when a defendant insists on pursuing an appeal that counsel deems frivolous:

[17f counsel finds [the defendant’s] case to be wholly frivolous, after a conscientious examination of it, he
should so advise the court and request permission to withdraw. That request must, however, be
accompanied by a brief referring to anything in the record that might arguably support the appeal. A copy of
counsel's brief should be furnished to the indigent and time allowed him to raise any points that he chooses;
the court-not counsel-then proceeds, after a full examination of all the proceedings, to decide whether the
case is wholly frivolous. If it so finds it may grant counsel's request to withdraw and dismiss the appeal
insofar as federal requirements are concerned, or proceed to a decision on the merits, if state law so
requires. On the other hand, if it finds any of the legal points arguable on their merits (and therefore not
frivolous) it must, prior to decision, afford the indigent the assistance of counsel to argue the appeal.

Anders, 386 U.S. at 744.
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F. Conclusion

The foregoing paper has addressed ethical issues related to federal sentencing practice
that arise on a frequent basis. The scope of this paper is by no means exhaustive with respect to
all ethical issues that could arise concerning sentencing. Other rules of ethics occasionally come
into play in the sentencing context (e.g., conflicts of interest).®” Both defense counsel and
prosecutors should always be vigilant in following ethical requirements at all stages of criminal

case, including the presentence and sentencing phases.

57 See, e.g., United States v. Nicholson, 475 F.3d 241, 250 (4th Cir. 2007) (“If [defense counsel] had pursued a
downward departure motion based upon Nicholson’s necessity to carry the handgun for self defense, he would have
been obliged to assert that Nicholson’s fear of Butts was real. See USSG 8§5K2.12. . . . In so doing, [defense counsel]
would, in seeking a downward departure for Nicholson, necessarily have accused his other client, Butts, of
uncharged criminal conduct.”).
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ETHICS HYPOTHETICALS

ETHICS HYPOTHETICALS RELATED TO FEDERAL SENTENCING (2018)

In all hypos, these are the “players”:
Defendant Peter Meyers
Defense Counsel Paul Jones
AUSA Mary Brown

l.

Defendant Peter Meyers pleaded guilty to one count of possessing 15 kilograms of heroin with
intent to distribute it and was admonished at the guilty plea hearing that he was facing a statutory
mandatory minimum prison sentence of 10 years. After a presentence investigation, the probation
officer prepared a PSR, which erroneously stated that Meyers is in Criminal History Category (CHC) |
because the probation officer mistakenly concluded that Meyers had no criminal history points.
Defense counsel Paul Jones knows that Meyers’s criminal history score actually should be 3 points and
that his CHC should be Il because he had a prior felony assault conviction (in another state) for which he
received a sentence of 14 months in prison from which he was released 14 years and 11 months before
commencing the instant offense. The PSR erroneously stated that Meyers had been released from
prison 15 years and 1 month before commencement of the instant offense (which, if true, would result
in the conviction being “stale” under USSG §4A1.2(e)(1)). Scoring this prior conviction correctly under
the Sentencing Guidelines would disqualify Meyers for the two-level “safety valve” reduction under

USSG §2D1.1(b)(17).

The PSR calculated Meyers’s adjusted offense level to be 31 by starting with a base offense level
of 34 and subtracting 3 levels for acceptance of responsibility. However, the PSR further stated that
Meyers qualifies for the two-level safety valve reduction under USSG §2D1.1(b)(17) because he has no
criminal history points and also that the ten-year statutory mandatory minimum sentence no longer
applies to him under 18 U.S.C. § 3553(f). With the application of the safety valve and placement of
Meyers in CHC |, Meyers's total offense level would be 29 and the corresponding guidelines
imprisonment range would be 87 to 108 months (without the 10-year mandatory minimum, the low-
end of the guideline range would be 87 months, not 120 months). Had the guidelines calculations been

correctly scored in the PSR —i.e., no safety valve and a determination that Meyers is in CHC Il — Meyers's



ETHICS HYPOTHETICALS

guidelines imprisonment range would have been 121 to 151 months (with a statutory mandatory

minimum sentence of 120 months).

Assume that there are no other errors in the PSR. Also assume that the AUSA in the case has
filed a short “statement of non-objection to the PSR” (and is unaware of the error in the PSR). Finally,
assume that Meyers did not attempt to cooperate with the prosecution beyond a limited safety valve
“debriefing” and, thus, that the AUSA has not moved the court to downwardly depart based on

“substantial assistance.”

1. Does Jones have an ethical obligation to inform the probation officer and district court of
the error in the PSR concerning Meyers’s prior criminal history (which would disqualify him

for the safety valve and also place him in CHC I1)?

2. If not, would Jones act ethically by simply filing a short “statement of non-objection to the

PSR” (and its sentencing range of 87-108 months)?

3. Assuming Jones simply filed a “statement of non-objection” to the PSR, may Jones ethically
ask the court for a sentence at the bottom of the guidelines range set forth in the PSR (87
months)? May Jones ask for a “variance” below the 87-108 month range (assuming a non-

frivolous basis for such a downward variance exists under 18 U.S.C. § 3553(a))?

4. Assuming that Jones has filed a short statement of non-objection to the PSR as it currently
exists (i.e., with its 87-108 month range), if the court explicitly asks Jones at sentencing if the

PSR and the sentencing calculations within it are correct, how should Jones respond?

Defendant Peter Meyers, aged 36 and lacking a criminal record, was charged in a criminal
complaint in federal court with three counts of armed bank robbery (involving three different banks)
and three corresponding section 924(c) counts (alleging that Meyers had brandished a 9-mm pistol
during each of the three robberies). Conviction on all six counts would effectively result in a life
sentence (a mandatory 57 years of imprisonment on the three section 924(c) counts to run
consecutively to the prison sentence for the bank robberies). Although Meyers did not confess and no
eyewitness could identify him as the robber, the prosecution’s evidence of Meyers’ guilt of the three

armed robberies was very strong, including: video surveillance from the three banks that clearly show a



ETHICS HYPOTHETICALS

white male robber with the same height and body type as Meyers, who is a white male (the robber wore
a Halloween mask during each robbery so his face could not be identified); cell-tower evidence from
Meyers’ cell phone records showing that his cell phone (seized by police when he was arrested) was
located very near each bank at the time of each robbery (the three banks were located many miles
apart); dozens of $20, $50, And $100 bills with serial numbers matching the money taken from the three
banks found in Meyers’ wallet, car, and apartment, including some with purple dye stains from a dye
pack that had exploded during the third robbery; and a loaded stainless steel 9-mm pistol found in
Meyers’ car that appears to be the same type as the one brandished by the robber during each of the
three robberies (as shown on the video surveillance). In addition, a witness on the street had seen an
unidentified person wearing a Halloween mask run out of a bank, get into a car, and drive away at a high
rate of speed and had taken a photo of the car’s license plate with her iPhone. The license plate was

registered in the name of Meyers’ sister. FBI agents were thus able to identify Meyers as a suspect.

After being arrested on the complaint, appointed counsel, and having a preliminary hearing in
which the foregoing evidence was introduced, Meyers briefly met with his defense attorney, AFPD Paul
Jones. Meyers angrily asserted that he was innocent of all three armed robberies. He offered no
explanation for the cell tower records, his sister’s car being identified outside the third bank, and the
bank money found in his possession other than to insist that it was a “sheer coincidence or maybe I'm
being set up for some unknown unreason.” Meyers also said he had been unemployed during the past
two years and had spent virtually all of his time alone in his trailer, and thus would have no way to prove
an alibi defense with any concrete evidence. When Jones brought up the issue of whether he should
seek a plea bargain to avoid what would be a virtual life sentence for Meyers if he were convicted of
three section 924(c) charges, Meyers angrily responded, “I told you | am innocent. | am not pleading
guilty to something | didn’t do.” Jones said that he would continue investigating the case and also

carefully examine all of the prosecution’s evidence disclosed during pretrial discovery.

After he returned to his office, Jones telephoned the prosecutor, AUSA Mary Brown, and asked
to arrange for a time for Jones to see the discovery. Brown responded to Jones that, “we can arrange
for that after | get an indictment, but at this point | will offer your client a plea bargain offer that may
make it unnecessary: if he agrees to waive the indictment, proceed on an information, and plead guilty

to the three bank robberies and a single section 924(c) count, | will drop the other two section 924(c)
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counts. His likely guideline range will be 70-87 months with acceptance of responsibility,[*] so his total
prison sentence would be around 13-14 years with the consecutive seven-year section 924(c) sentence
for brandishing a firearm.” She also said that, “This offer is only good for a week. | am going to the
grand jury one week from today to obtain an indictment. If he doesn’t agree to the deal, | will get an
indictment with all six counts and thereafter won’t drop any of them.” Jones told Brown that he would

give her a response to her plea offer within seven days.

A. What ethical obligation does AFPD Jones have regarding AUSA Brown’s plea bargain offer?
Could Jones ethically advise Meyers to accept the plea offer without Jones conducting any
additional investigation and without actually reviewing the discovery (to which he is not
entitled under Fed. R. Crim. P. 16 until after an indictment or information has been

returned)?

B. Assume Jones conveys the plea bargain offer to Meyers within the seven-day period and
that Meyers adamantly responds, “I told you I’'m not taking any plea bargain. I'm innocent.”
Does Jones have any additional ethical or constitutional obligation (under the Sixth
Amendment) to attempt to persuade Meyers to consider the plea bargain offer before it

expires?

C. Assume that Jones did not convey the plea offer to Meyers within the seven-day period and
that AUSA Brown thereafter withdrew the offer as promised after going to the grand jury
and obtaining a six-count indictment. Further assume Meyers went to trial, was convicted
of all six counts, and received a prison sentence of 97 months for the three robberies with a
consecutive 57-year sentence for the three section 924(c) counts (for a total sentence of
around 65 years). After overhearing a remark by AUSA Brown to Jones made as she was
leaving the courtroom following sentencing, Meyers for the first time learned that Brown

had made a plea bargain offer to Jones and that Jones had failed to convey the offer to

I In none of the three robberies did the robber injure or restrain anyone, and in each robbery the amount of money
taken was less than $20,000. The offense level for two of the counts thus would be 27 (base offense level of 20 +2 for a
financial institution +5 for brandishing a firearm), and the offense level for the count with a corresponding section
924(c) charge would be 22. Because the three bank robbery counts would not be “grouped,” 3 additional levels would
be added based on 2-2 “units.” After 3 levels off for acceptance of responsibility, the final offense level for the three
bank robbery counts would be 27, with a corresponding guideline range of 70-87 months (CHC I).
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Meyers. Does Meyers have any constitutional basis to challenge his 65-year sentence in a

motion for a new trial or section 2255 motion?
1.

Peter Meyers was charged in federal court in Los Angeles with possession of 6 kilos of cocaine
base (“crack” cocaine) with intent to distribute it. Meyers pleaded not guilty and went to trial. At trial,
the prosecutor, AUSA Mary Brown, introduced evidence that Meyers had acquired the 6 kilograms of
crack cocaine in December 2015 from a man named Roger Clinton. The jury convicted Meyers of the
single charged count of possession with the intent to distribute 6 kilos of crack cocaine. That conviction
carries a statutory range of punishment of 10 years to life imprisonment.

At trial, because she did not consider it necessary to do so, AUSA Brown did not introduce any
evidence related to a confidential source (“CS”) who had provided incriminating information about
Meyers that had led to the DEA’s wiretaps of Meyers’s cell phone calls. During the wiretaps, the agents
monitored Meyers’s calls with Clinton, which led to Meyers’s arrest and indictment. The CS had no
involvement in Meyers’s dealings with Clinton. The CS had told DEA agents that he and Meyers had
engaged in “several” illegal drug deals during the prior three years, including two deals each involving 10
kilograms of crack cocaine each. According to the CS, “Meyers specifically told me that had distributed
the crack cocaine throughout the Los Angeles area.” The DEA did not develop any additional
information concerning those two alleged deals other than obtaining cell phone records showing many
dozens of calls between the CS and Meyers during the prior three years.

During the presentence investigation in Meyers’s case, the probation officer was given access to
AUSA’s file in the case, which contained a DEA-6 report about the CS. In the PSR, the probation officer
included as “relevant conduct” findings about Meyers’s two prior drug deals involving 10 kilos of crack
cocaine each. Based on a total of 26 kilos of crack cocaine, the PSR calculated Meyers’s base offense
level at 38 under the Drug Quantity Table in the Guidelines Manual. If only the 6 kilograms of crack
cocaine (of which Meyers had been convicted at trial) had been considered, Meyers’s base offense level
would have been calculated at 34. Because Meyers had no prior criminal convictions and also because
no specific offense characteristics in the drug-trafficking guideline applied, his resulting guideline range
in the PSR — with a base offense level of 38 and no credit for acceptance of responsibility — was 235-293
months. A base offense level of 34 would have yielded a significantly lower guidelines range of 151-188

months.
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After defense counsel Paul Jones received the PSR and saw the “relevant conduct” findings
related to the CS’s allegations, Jones objected that the evidence of the prior (unadjudicated) drug deals
should not be adopted by the district court because it did not have “sufficient indicia of reliability to
support its probably accuracy” (USSG §6A1.3, comment.) — in that it was based solely on the hearsay of
an unidentified CS.

AUSA Brown'’s file contains not only the DEA-6 about the CS’s allegations concerning Meyers but
also a rap sheet of the CS. That rap sheet shows three prior felony convictions (for burglary,
impersonating a police officer, and grand theft — all within the past decade). It also shows that, at the
time the CS provided the information about Meyers to the DEA, the CS had a pending felony drug-
trafficking charge in state court in Pennsylvania. The case agent had written a short memo
accompanying the rap sheet that said “the state prosecutor [in the pending case] has agreed to dismiss
the charge based on [the CS’s] cooperation with the DEA.” In fact, the CS’s pending state charge was

dismissed shortly after Meyers’s conviction in the federal case.

1. Does AUSA Brown have an ethical and/or constitutional obligation to disclose the rap sheet

and case agent’s memo to the defense in Meyers’s case? Why or why not?

2. Alternatively, assume that the information about the CS’s prior convictions and pending
charge (including the fact of the charge’s ultimate dismissal) was contained only in the case
agent’s file and was not known by AUSA Brown. What duty, if any, does AUSA Brown have

regarding the disclosure of the information?

V.

Peter Meyers, a 20 year-old heroin addict with no criminal record, was arrested by DEA agents during
their execution of a search warrant at a drug stash house. At the time of the raid, Meyers was in the
house assisting the home’s owner, his second cousin, package heroin for sale. In exchange for assisting
his cousin, Meyers was to receive heroin for his own use. At the time of the agents’ raid, Meyers’ cousin
temporarily had left the house and thus was not arrested by the DEA. After he learned of the search of
his house, Meyers’ cousin fled and remained at large. In the room in which Meyers was packaging
heroin when he was arrested, an unloaded single-barrel, single-shot .410 shotgun (the smallest caliber

shotgun, typically used for hunting small game) was leaning against the wall of the room in plain view.
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The agents did not find any unused shotgun shells in the house. Inside shotgun was a single, spent shell.
The agents determined that this shell had contained “No. 9 birdshot,” the smallest size pellets available.
The agents seized a total of 435 grams of heroin as well as the .410 shotgun. Meyers was the only

person whom they arrested.

At Meyers's initial appearance in federal court, AFPD Paul Jones was appointed to represent
Meyers. The prosecutor, AUSA Mary Brown, approached Jones and said: “The agents seized an
unloaded .410 shotgun in the room in which your client was packaging heroin. If your client pleads
guilty to the heroin charge and cooperates (whether or not he can provide substantial assistance), Ill
not charge him with a section 924 count.” Jones conferred with Meyers, determined that no
suppression issues existed, and responded to AUSA Brown as follows: “He’ll take the deal, but | would
like to avoid mentioning the fact that the unloaded shotgun was in the house. Can your factual basis in
the plea agreement omit mention of the shotgun and also can you and your agent not provide the
probation officer information about the shotgun being in the room? We want to avoid a gun bump

under section 2D1.1(b)(1) and also qualify him for the safety valve.”

A. May AUSA Brown ethically enter into the plea agreement proposed by Jones — leaving out
mention of the unloaded .410 shotgun from the factual basis? May AUSA Brown ethically
agree to withhold information about the .410 shotgun from the probation officer assigned

to write the presentence report?

B. Assume Brown and Jones ultimately entered into the agreement. At sentencing, the court
specifically asks both attorneys: “The PSR doesn’t say anything about it, but | just want to
make sure that the defendant wasn’t armed when he was packaging the heroin. It's my
understanding guns are tools of the trade for drug dealers.” How should AFPD Jones

respond? How should AUSA Brown respond?

V.

Peter Meyers, a British citizen, was charged with one count of illegal reentry by a previously
deported alien, in violation of 8 U.S.C. § 1326(a). Prior to his sole deportation, he had been convicted in

federal court of distributing drugs and given a five-year prison sentence followed by three years of
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supervised release. He was deported after being released from federal prison and thereafter was found

in the United States by an immigration agent.

Meyers pleaded guilty to the illegal reentry charge in the indictment. At the guilty plea hearing,
the federal district judge told Meyers that “the statutory maximum sentence can be up to 20 years
under 8 U.S.C. § 1326 depending on your criminal record.” The indictment did not specifically mention
Meyers’s prior drug-trafficking conviction, and the federal prosecutor did not mention it during her

recitation of the factual basis for the guilty plea.

Thereafter, when the federal probation officer prepared the PSR, she noted Meyers's prior
federal drug-trafficking conviction and stated that the statutory range of punishment was 0-20 years
under 8 U.S.C. §1326(b)(2). Without that prior conviction, Meyers’ statutory maximum sentence
would be two years of imprisonment under 8 U.S.C. § 1326(a). The PSR stated that Meyers’s sentencing
guideline range was 46-57 months after credit for acceptance of responsibility (base offense level of

21/CHC 1Il).

After receiving the PSR, AFPD Paul Jones went to the local detention center to review the PSR
with his client Meyers (a copy of which he had previously mailed to Meyers). Meyers informed Jones
that “another inmate went to the law library” at the detention center and researched the legal issue of
whether Meyers’s statutory maximum is two or 20 years. According to Meyers, the other inmate told
him that he should “demand that [his] attorney object to the PSR” on the ground that Meyers’s
statutory maximum sentence should be two, not 20, years — because the indictment did not mention
Meyers’s prior conviction. Meyers made such a “demand.” Jones explained that, in AlImendarez-Torres
v. United States, 523 U.S. 224 (1998), a majority of the Supreme Court held that an indictment in an
illegal reentry case need not allege a pre-deportation conviction nor must such a conviction be admitted
by a defendant at a guilty plea hearing in order for the court to sentence a defendant to up to 20 years
based on the prior conviction. Meyers told Jones that his fellow inmate had discovered Justice Thomas's
dissenting opinion (from the denial of certiorari) in Reyes-Rangel v. United States, 547 U.S. 1200 (2006),
in which he had argued that the Court should overrule Almendarez-Torres. Jones responded that he was
aware that Justice Thomas had “repeatedly” dissented on that ground over the years but that no other
Justice seemed to agree with him (at least not in recorded votes) and that Aimendarez-Torres was still

“good law.”

1. What should Jones do, if anything, in response to Meyers’s “demand”?
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Further assume that Meyers, citing Justice Thomas'’s dissenting opinion in Rangel-Reyes,
raised a pro se objection to the PSR (contending his statutory maximum was two years),
which was overruled by the district court in sentencing Meyers to 46 months in prison. No
other legal issues were raised concerning the validity of Meyers’s conviction or sentence.
After sentencing, what obligation, if any, does Jones have to consult with Meyers about a

pursuing a possible appeal?

Assume that Meyers chooses to appeal and that a new defense counsel, CJA Attorney Maria
Gonzalez, is appointed on appeal. Assume the only legal issue in Meyers’s case is the
Almendarez-Torres issue discussed above. What should Gonzalez do? Should she file an

Anders brief?



	01-Adepoju Slideshow
	02-Roque-Jackson Slideshow
	PROFESSIONAL RESPONSIBILITY FOR FEDERAL PROSECUTORS DURING �SENTENCING
	Sources 
	Discovery Obligations
	Duty of Candor
	Advice

	03-Ethics at Sentencing
	04-Ethics Hypotheticals

