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Begin by looking at Appendix A to find the guideline that applies to the offense of conviction. If the 
offense of conviction is not listed in Appendix A, use §§2X5.1 for a felony or §2X5.2 for a 
misdemeanor conviction.

The sentencing judge resolves disputed issues (§6A1.3)
Standard of proof:  preponderance (§6A1.3)
Burden of persuasion:  falls on party seeking the adjustment

At sentencing, rules of evidence do not apply (Fed. R. Evid. 1101(d)(3))
However, evidence must have sufficient indicia of reliability to support probable accuracy (§6A1.3(a))

List of Departure Provisions are located at end of Guidelines Manual (p. 589)
Lists all provisions in Manual indicating specific departure grounds

What is the difference between a departure and a variance?

A “departure” is typically a change from the final sentencing range computed by examining the 
provisions of the Guidelines themselves. It is frequently triggered by a prosecution request to reward 
cooperation . . . or by other factors that take the case “outside the heartland” contemplated by the 
Sentencing Commission when it drafted the Guidelines for a typical offense.

A “variance,” by contrast, occurs when a judge imposes a sentence above or below the otherwise 
properly calculated final sentencing range based on application of the other statutory factors in 18 
U.S.C. § 3553(a)

Notice is required for a departure, Burns v. U.S., 501 U.S. 129 (1991) Fed. R. Crim. P. 32(h) 
Can be satisfied if the ground is identified in the presentence report or in prehearing submissions

Notice is NOT required for a variance
Irizarry v. U.S., 553 U.S. 708 (2008)
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§5K1.1
§5K3.1 
§4A1.3

§2B1.1, App. Note 20 

– Substantial Assisstance
– Early Disposition Programs (“Fast Track”)
– Inadequacy of Criminal History Category
– O�ense level overstates/understates seriousness of o�ense

Examples of Common Departure Provisions 



To receive updates on future events and other Commission 
activities, visit us on Twitter @TheUSSCgov, or subscribe to 
e-mail updates through our website at www.ussc.gov. For 
guidelines questions, call our Helpline at 202.502.4545, and 

to request training, email us at training@ussc.gov

The United States Sentencing Commission, an independent 
agency in the judicial branch of the federal government, 
was organized in 1985 to develop a national sentencing 
policy for the federal courts. The resulting sentencing 
guidelines provide structure for the courts’ sentencing 
discretion to help ensure that similar o�enders who commit 

similar o�enses receive similar sentences.
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