


LAFLER V. COOPER, 566 U.S. (2012)
Decided March 21, 2012

CASE SUMMARY

FACTS: Cooper was charged under Michigan law with assault with intent to murder-- and three
other offenses -- after firing shots that struck the victim in the buttock, hip, and abdomen.
The prosecution offered to dismiss two of the charges and recommend a 51 to 85 month
sentence in exchange for Cooper's guilty plea. After Iinitially expressing his willingness
to accept, Cooper -- on the advice of his attorney -- rejected the offer. His attorney had
informed Cooper that the prosecution would be unable to establish his intent to murder because
the victim had been shot below the waist. At trial, Cooper was convicted on all counts and
received a mandatory minimum sentence of 185 to 360 months.

ISSUE: How does the Strickland prejudice test apply where inetiective assistance of counsel
results in the rejection of a plea offer and the defendant is convicted at the ensuing trial?

RULE: To establish Strickland prejudice in the context of a plea, the defendant must show that
there is a reasonable probability that, but for counsel's deficient performance, the result of the
plea process would have been different. Specifically, where ineffective assistance leads to the
rejection of a plea offer, a defendant must show that -- but for the ineffective assistance of
counsel-- there is a reasonable probability: (1) that the plea offer would have been presented to
the trial court (i.e., that the defendant would have accepted the plea and the prosecution would not
have withdrawn it due to intervening circumstances); (2) that the trial court would have accepted
the terms of the plea agreement; and (3) that the conviction or sentence, or both, under the
agreement's terms would have been less severe than the actual judgment and sentence which
were imposed.

ANALYSIS: In this case the parties stipulated that the performance of Cooper's counsel was
deficient. Thus the only inquiry was whether Cooper was prejudiced as a result of counsel's
ineffective assistance. To show there was no prejudice, the State argued: (1) that errors
before trial are not cognizable under the Sixth Amendment unless they affect the fairness of the
trial itself; (2) that a defendant must show that the ineffective assistance of counselled to his
being denied a substantive or procedural right; and (3) that the purpose of the Sixth
Amendment is to ensure the reliability of a conviction following trial.

The Supreme Court summarized the State's arguments as a general contention that: A fair trial
wipes clean any deficient performance by defense counsel during plea bargaining.” The Court
rejected the State's contention, asserting that such a stance "ignores the reality that the criminal
justice system today is for the most part a system of pleas, not a system of trials.”” Thus,
defendants are entitled by the Sixth Amendment to the effective assistance of counsel



MISSOURI v. FRYE, 566 U.S. (2012)
Decided March 21, 2012

CASE SUMMARY

FACTS: Frye was charged with driving with a revoked license. He had been convicted of that
same offense on three prior occasions. Therefore, the State of Missouri charged him with a class
D felony, which carries a maximum term of four years imprisonment. Frye was arrested
again less than a week before the preliminary hearing on his pending charge.

Approximately six weeks before the preliminary hearing, the prosecutor sent Frye's counsel a
letter offering a choice of two plea bargains. One was an offer for Frye to plead guilty to a
misdemeanor with a sentencing recommendation of ninety days' confinement. Frye's counsel
did not inform him of either offer, and they expired. Ultimately, Frye pleaded guilty with no plea
agreement, and the trial Judge sentenced him to three years in prison.

ISSUE: Whether the constitutional right to counsel extends to the negotiation and
consideration of plea offers that lapse or are rejected. If so, what must a defendant
demonstrate in order to show that prejudice resulted from counsel's deficient performance?

RUL E: The Sixth Amendment guarantees a defendant the right to have counsel present at all
critical stages of a criminal proceeding.

ANALYSIS: The Supreme Court made clear in Hill v. Lockhart, 474 U.S. 52 (1985), and
Padilla V. Kentucky, 559 u.s. (2010), that the negotiation of a plea bargain is a critical
phase of litigation for purposes of the Sixth Amendment right to effective assistance of counsel.
In so doing, the Court rejected the argument that a knowing and voluntary plea supersedes
errors made by defense counsel in representing his client.

The State sought to distinguish Frye's case from Hill and Padilla by stressing the fact that-- in
both Hill and Padilla -- defense counsel had provided incorrect advice regarding a plea
agreement. In Frye's case, however, the guilty plea that was accepted, and the plea
proceedings concerning it in court, were all based on accurate advice and information. The
State also stressed that there is no constitutional right to a plea offer or plea bargain and that it
would be unfair to subject the State to the consequences of defense counsel's inadequacies when
the opportunity for a full and fair trial or a later guilty plea were preserved.

Although the Court found the State's argument to have some persuasive force, it also found the
argument insufficient to overcome the simple reality that ninety-seven percent of federal
convictions and ninety-four percent of state convictions are the result of guilty pleas. Given that
plea bargaining is "not some adjunct to the criminal justice system' but in essence "is
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MANDATORY MINIMUMS AND AMOUNT TRIGGERS
UNDER 21 U.S.C. § 841 AND 844

Drug + Amount Needed To
Trigger the Minimum Under
§ BA41(b)(1)A)

Heroir 1 kil
Cocaine 5 kilos
Crack 280 grams
rCpP 100 grams
LSD 10 grams
Opiates 400 grams

Opiate Analogs 100 grams

Meth S50 grams
Meth Mixture S00 grams

Marijuana 1000 kilos

Mandatory
Minimum

10 yrs. to life

Mandatory Minimum With Peath/Injury
Or One Prior PDrug Conviction.®

20 yrs. to life

Mandatory Minimum With
One Prior BPrug Conv. +
Peath/Injury Or Two Prior

P T 3

Mandatory life

Drug + Amount Needed To
Trigger Mandatory
Minimum Under

& 84 1L(b)(1 M(B)

Mandatory
Minirneum

Mandatoery Minimuam
With One Prior
Conviction™

With Death/Inju

IMandatory Minimum|

Mandatory VMinimum
With One Prior
Conviction +
DPeath/Imjury*

ry

Heroin 100 grams
Cocainc 500 grams
Crack 28 grams
rCP 10 grams
LSP 1 gram
Opiates 40 grams

Opiate Analogs 10 grams

Meth S5 grams
Meth Mixture S50 grams
Marijuana 100 kilos

5 yrs. to 40 yrs

10 yrs. to life

20 yrs. to life

Mandatory life

* 21 U.S.C. § 851(a) requires notice of the specific prior convictions by information filed with the court prior to trial or

plea.
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There is a limited right to challenge the validity of these prior convictions. See 18 U.S.C. § 851(e).
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CALCULATING CRIMINAL HISTORY: AN OUTLINE

(a)

)

(a)
(b)

THE GUIDELINE SENTENCING TABLE IS COMPRISED OF TWO COMPONENTS: OFFENSE
LEVEL AND CRIMINAL HISTORY CATEGORY.

DETERMINING THE AXIS OF THESE TWO COMPONENTS OF THE TABLE, AS5 TO YOUR

e wEm weEn wm e mw— s = ——— _————

ACCURATELY DETERMINING A DEFENDANT'S CRIMINAL HISTORY IS CRUCIAL TO
PROPERLY ADVISING HIM/HER OF THE PROBABLE SENTENCE.

ADD 3 POINTS FOR EACH PRIOR SENTENCE EXCEEDING 1 YEAR AND 1 MONTH.
ADI> 2 POINTS FOR EACH PRIOR SENTENCE OF AT LEAST 60 DAYS.

ADD 1 POINT FOR EACH PRIOR SENTENCE OF LESS THAN G0 DAYS - INCLUDING FINES
ONLY, PROBATION, SUSPENDED SENTENCES, OR DEFERRED SENTENCES,

(4 POINTS MAXIMUNDNM IN THIS CATEGORY)

ADD 2 POINTS IF DEFENDANT COMMITTED THE INSTANT OFFENSE WHILE ON:
PROBATION, PAROLE, SUPERVISED RELEASE, IMPRISOMNMENT, WORK RELEASE, OR

ESCAPE STATUS.

ADD 1 POINTFOR EACH PRIOR SENTENCEFOR ACRIME OF VIOLENCE NOT RECEIVING
POINTS BECAUSE IT WAS RELATED TO ANOTHER SENTENCE FOR A CRIME OF
VIOLENCE (UP TO 3 POINTS). NOT APPLICABILE WHERE SENTENCES ARE RELATED
BECAUSE THE OFFENSE OCCURRED ON THE SAME OCCASTON.

“PRIOR SENTENCE™ DEFINED (§ 4A1.2(a)):

ANY SENTENCE PREVIOUSLY IMPOSED UPON A DETERMINATION OF GUILT VIA
GUILTY PLEA, TRIAL, OR PLEA OF NOLO CONTENDERE FOR CONDUCT NWOT RELATED

TO THE INSTANT OFFENSE.

IMPORTANT NOTE: WHERE DEFENDANT IS CONVICTED VIA TRIAL OR PLEA ATTER
ARREST BUT PRIOR TO PLEA OR SENTENCING ON THE INSTANT OFFENSE -- THAT
CONVICTION IS COUNTABLE FOR CRIMINAL HISTORY DETERMINATION.
“SENTENCE OF IMPRISONMENT” DEFINED (§ 4A1.2(b)):

MAXIMUM SENTENCE IMPOSED RATHER THAN AMOUNT OF TIME SERVED.

ALL FELONIES

MISDEMEANORS












