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Overview: basic principles

= Statutory authority and criteria

* Most R orders are:
— aseparate sentence
— 20+ year-life of its own
— mandatory
* Criteria for victims and harms different than for

GL economic loss or for civil damages

Historical Mileposts

1. 1982: Victim Witness Protection Act (VWPA)
— §5§3663 and 3664

2. 1990: Hughey case; scheme provision added (§§
3663a (a)(2), 3663A(a)(2))

3. 1994: Viclence vs. Women Act - e.g. § 2259

4. 1996: Mandatory Victims Restitution Act
(MVRA) — changes §§ 3663, 3¢~ *- ~+- £ »rr2»

5. 2004: Crime Victims Rights
(CVRA)-§ 3771

Main Statutory Provisions

+ § 3663A(0)(2): Mandatory R; victims “directly and

proximately” harmed; specified offenses (violence; fraud).

» 18 U.5.C. § 3663: “Discretionary” R; victims “directly &

proximately” harmed; remaining title 18 & drug offenses.

» §3664(f){1): “In each order of restitution, the court shall

order restitution to each victim in the full amount of each
victim’s losses” (without regard to defendant’s financial
circumstances) Applies to all R orders per 18 USC 3556.




he offense of canviction (QC)
he victims of the OC

D the harms caused to the victim- -y

the OC
Are those harms compensable

yw are those harms measured:
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[Itis, so long as the OC is listed in or
otherwis= ~overed by « restitution statute]
* |F the .estitutior is Mandatory or
Dis.. .tionary [Mandatory if covered by a
mandatory R statute; ~therwis~ Ji~~~etionary]
* The scope of conduct as basis for Steps 2 - 4

Restitution is only authorized to victin
of the conduct underlying the OC.

Not to victims of related conduct,
or to non-victims of the OC.

Courts must specifically ID victims and their losses.

Restitution is authorized for the listed offenses “in
which an identifiable victim or victims suffered a
physical injury or a pecuniary loss” § 3663A{c}(1}(B).
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Victim/causation statutory language

§ 3663, 3663A:

- Pre-MVRA: a “victim of the offense;” or “directly harmed” by a
scheme. The offense “resulted in” damage to property of, or
bodily injury to, a victim.

— MVRA: A person “directly and proximately harmed by the
commission of an offense for which restitution may be
ordered..”

§3771(e):

= CVRA: A person “directly and proximately harmed by the
commission of a Federal offense.”

§ 2259:

— A person “harmed as a result of a commission of a ¢rime under
this chapter (sex crimes)” [1994: not changed by MVRA]

> Issue in child pornography possession cases: s this broader,
narrower or substantially the same as MVRA definition??




Supreme Court law: “The loss caused by the conduct
underlying the [OC] establishes the outer limits of a
restitt;tion order.” Hughey v. U.S., 495 U.S. 411, 413
(1990).

Statutory language: Tk~ *~tims were “directly and
proximately” harmed : offense (§§3663, 3663A,
3771); “Yarme~ 15 a roown of the commissi~n” of the
offens. 88224, 2259, 226 “nd pre- VR~ L663).

Causation analysis

“Proximately caused” harms:
a) would not exist “but for” the defendant’s
offense ~anduct; AND
b) were reasonably foreseeable” to the
defendant.
[minority view of b): a natural consequence
f the defeiwant’s conduct.!
Everi pre-MVR  :ausation was a. least “but for,
and more; same as proximate cause?: U.S. v.
Monzel, 641 F.3d 528 (D.C. Cir. 2011). Otherwise
is strict liability (U.S. v. McGarrity, 11" Cir 2011).
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Pop Quiz: Is the Person a (Restitution)

Victim?
* No
* Person killed by handgun (OC: unlawful sale/possession
of the handgun)

* Girlfriend of drug purchaser or person killed as
consequence of drug deal (OC drug dealing)

* Person extorted by defendant, who later assists
defendant in money laundering OC. {Basic Rule:
Participants in the OC are not entitled to restitution.]

* Yes

— Police car damaged in getaway after robbery (reasonably
foreseeable)

~ Bystander shot by police during robbery. (same)

— Investors in OC scheme who were themselves defrauded
by the scheme leader, but who did not participate with the
leader in the OC. [victim, not co-partic, of OC]
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(actual loss; covered by statute)

» Some are listed in the statutes (“bodily injury,”
“property loss,” broader list in 1994 statutes)

* Others are unlisted -- but included if actual loss to
Victim and reasonably foreseeable (e.g. victims’
attorneys fees; deceased victims’ future lost wages)

= {Victims’ parti~i~ation expenses ar_ .isted in §§
3663(b)(4) anu ,663A(b){4).]






















