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TO: Phyllis Newton

FROM = Working Group on Criminal History

SUBJECT = Proposed Amendments to Criminal History Chapter

DATE: December 20, 1989

Attached you will find the proposed amendment changes toChapter.Four that resulted from the work ofpam Barron, CharlesBetsey, Peter Hoffman, and Jay Meyer.

Our group has focused on several primary areas:

Whether or not to add a category VII to the sentencing
table, and theissues surrounding such an addition; and

The sources and extent of the confusion in the field overassigning criminal history points to uncounseled
misdemeanor convictions.

The recommendations to address the above items are in thefollowing attachments.

We recognize that there are otherareas that the Commissionmight want to consider that drafting staff is currently preparing,
and that we will review upon completion. They are:

In application note 3 to 54A1.2, providing a clearerdefinition of "consolidated for sentencing."

Clarifying whether prior convictions for careless driving
and reckless driving are offenses that are included in
the list of offenses under £4A1.2(c)(1).

Determining whether a prior conviction on appeal may be
counted.
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Providing a clearer definition of local ordinance
violations under 54A1.2 (c)(l).
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December 14, 1989

Memorandum

TO: Phyllis Newton

FROM: Criminal History Working Group

€ 5A1 . 1 . Sentencin able
'A. The Department of Justice has recommended that the Commission"addlone additionalcriminal history category (Memorandum byRoger Pauley dated 10/17/88, accompanied by cover letter fromCommissioner Saltzburg dated 10/18/88). The pertinent sectionof that memorandum follows:

"Our next criminal history concern is that the*guide1inesshould include an additional criminal history category. Wehavebeen advised by prosecutors that they have dealtiwithdefendants whose criminal history score were 20 or more andthat equal treatment of all defendants with scores of 13 ormore, as now provided, fails to distinguish properly amongdefendants. While the court may depart from the guidelinesfor such defendants, it isnot bound to do so and may wish toavoid triggering an appeal. One additional category would atleast provide some increase for the most serious recidivists."

Should the Commission wish to accept this recommendation,drafting staff have prepared a proposed amendment with adiscussionof the technical issues involved.
The working.group has attempted to examine current practiceinformation that might assist the Commission in addressingthis issue.

We have attempted to ascertain (1) the frequency of caseshaving criminal history points in excess of 13, and (2) thefrequency of upward departures from criminal history CategoryVI based on adequacy of criminal history.
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We first checked with the Monitoring Section to obtain the
distribution of guideline cases by criminal history points.
This information, however, is not available from the
monitoringsystem which currently can only provide data by
criminal history category. Therefore, we asked Jim Beck to
review the random sample'of 200 cases provided to him by the
monitoring section and provide us with the distribution of
cases having 13 or more criminal history points.

This table is shown below (Total N= 198; 2 cases were not
guideline cases):

Criminal History Number of Percent of
oints Cases A 11 Cases

unknown 1 0 . 5%
13 points 5 2 1/ 2 %

15 points 3 1 1/ 2%
16 points 2 1%
17 points 1 0 . 5%
18 points 2 1 %

2 1 points 1 0 . 5%
22 points 1 0 . 5%
24 points 1 0 . 5%
34 points 1 0 . 5%

Based on the limited data available until the monitoring
system is operational, it appears that the creation of an
additional criminal history category for cases having
substantially in excess of13 points would include a very
small proportion of cases. If, for example, Category VI was
revised to include 13-19 points, and Category VII was
established for 20 points or more, Category VII would include
roughly 2% of all cases. Or, if Category VI were 13-16
criminal history points and Category VII were 17 points or
more, Category VII would include roughly 3.5 percent of all
cases.
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At the request of the working group, Jay*Meyer examined the
criminal history departures from the Spring 1989 Departure
Study by the Monitoring Section. His report (attached)
indicates that only 2/10 of 1 percent of the cases (6 cases)
involved an upward departure from criminal history category
VI. Two additional cases involved departures from below level
VI to above level VI for inadequacy of criminal history
category; including these cases increases the rate of
departure above level VI to 1/3 of 1 percent.
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Depending upon the assumptions made about the definition of
the new Category VII, up to 16 percent of the cases with
criminal history scores substantially in excess of 13 would
be upward departures above Category VI. For example, assuming
3.5 percent of all cases had criminal history scores - of 17 or
more, there would -be 88 such cases in the random sampleof
2500 cases. If all 6 cases thatinvolved an upward departure
from Category VI had criminal history scores of 17 or more,
the upward departure rate would be 7 percent. If all 8 cases
that involved departures - above Category VI were included, the
departure rate would be 9 percent. If Category VII applied
to cases with 20 or more criminal history points,there would
be roughly 50 such cases in the random sample of 2500 cases.
If all 6 cases that involved upward departures from Category
VI had criminal history scores of 20 or above, the upward
departure rate would be 12%. If all 8 cases that involved
departures above Category VI were included, the.departure rate
would be 16 percent.

From the above limited information, it does not appear that
courts are using their authority 'to depart particularly
frequently for such cases. Whether this indicates that the
courts see the criminal history category VI penalties as
adequate for such cases or whether they are simply reluctant
to depart from the guidelines is not known.

Conclusion. Creation of an additional criminal history
category creates certain additional complexities (see attached
memorandum). At the current time, the available data do not
demonstrate a pressing need for an additional criminal history
category. This does not mean that creation of an additional
categoryis inappropriate. Whether the advantages of an
additional criminal history category. outweigh whatever
additional,complexity such a category would create is a policy
matter for the Commission.

At a recent Commission meeting, Commissioner Nagel expressed
interest in staff exploring the possibility of the creation
of an additional criminal history category for "true" first
offenders.

"True" first offender can be defined in a number of ways. One
way would be to defineit as a defendant with no prior
criminal history points. Under this definition, a "true"
first offender criminal history category ,would have only
defendants with 0 points, rather than 0 or 1 points as in the
current guidelines. If the Commission wishes to have such a
criminal history category, it could simply redistribute the
points in each'of the current six categories.

It is to be noted that in the January 1987 Draft Guidelines,
Criminal History Category I contained defendants with only 0
points. (See the comparison below). However, after public



comment, the Commission rejected this formulationin favor of
that contained in the current guidelines.

Comparison of January 1987 Draft Guidelines and
Cu;;ent Guidelines

ggigipal History Category

I II III IV V VI
Criminal History
Points

1987 Draft 0 1- 2 3 - 4 5- 6 7- 8 9 or more
Guidelines

Current 0-1 2- 3 4-6 7- 9 10-12 13 or more
Guidelines

Another way of defining a "true" first offender is a defendant who
has not been in any criminal "trouble" previously. "Trouble" is
usually defined as an arrest, whether or not leading to conviction.
Under this definition, a defendant who has.one or more previous
arrests is not a true first offender (unless possibly the defendant
can show that the previous arrest(s) were erroneous). When field
staff talk about "true" first offenders, it frequently is this, or
some similar, definition to which they are referring.
Unfortunately, information on the circumstances underlying past
.arrests not leading to conviction is frequently not available, and
even where it is available it might not be sufficient to.withstand
legal challenge. At the same time, the Commission has expressly
stated that the presence of a prior arrest by itself is not
sufficient for consideration under £4A1.3." (54A1.3).
Consequently, while the definition of a "true" first offender as
one who has had no previous legal difficulty is quite
understandable, it is not clear at this time how it could be
incorporated into a guideline system. If the Commission is
interestedvin pursuing this approach, we recommend further study.



December 14, 1989

Memorandum

TO: Criminal History Working Group

FROM: Peter Hoffman

SUBJECT: Addition of gri~inalH;stogy Category

The following illustrates the addition of a criminal history
category for defendants with criminal history scores of 20 or more.

(1) ro osed me dment: Chapter Five, Part A, is amended in the
Sentencing Table by deleting "(13 or more)" and inserting in
lieu thereof. (13-19), and by inserting the following
additional column:

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18

"VII

(20 or more)

2- 8
4 -10
6-12
9-15

12 - 18
15-21
18-24
21 -27
24 - 30
27-33
30-37
33 - 41
37-46
41-51
46-57
51-63
57 - 71
63-78



19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39*
40
41
42
43

(2)

(3)

on O Ame en
paragraph by deleting "Category VI" and inserting inlieuthereof "Category VII"

In addition, in the Sentencing Table in Chapter Five Part A,the "or"s and commas in the criminal history point captions
for criminal history categories I - VI should be deleted, and
dashes inserted in lieu thereof for consistency.

Career Offenders. Several choices are available. One option
would be to amend 5481.1 by deleting "Category VI" andinserting in lieu thereof "the category corresponding to the
defendant's criminal history points, or Category Vi,*whichever
is greater". This would ensure that a defendant with 20 or
more criminal history points would not receive a benefit fromthis revision. That is, this option would increase theguideline range for all career offenders with 20 or more
criminal history points, but would otherwise not affect the
guideline - ranges for such cases. Under this option, the
guideline rangefor a non- career offender with 20 or more
criminal history'points could be higher than that for a career
offender with a criminal history score of fewer than 20
criminal history points (but this would happen only where the
Chapter Two offense level for a career offender was greater
than the offense level from the chart in5481.1).

Another option would be to amend 5481.1 by substituting
"Category VII" for Category VI" and by conforming the offense

70 - 87
77-96
8 4 -105
92 -115

100 -12 5
110 -137
120 - 150
13 0-162
14 0-175
151 -188
168 -2 10
188 -2 3 5
2 10- 2 62
2 3 5-29 3
2 62 - 3 2 7
292 - 365
324-405
360 - 11fe
360 - 11fe
360 - 11fe
360 - 11fe
360 - 11fe
360 - 11fe
360 - 11fe
life" .

Section 4A1.3 is amended in the' fourth
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levels in 6481.1 (which are geared to the statutory maxima)by reducing each offense level by 1 level (£.3,, level 37would become level 36 producing thesame guideline range).
This option would automatically increase the guideline ranges
for all career offenders where the offense level was
determined by the offense level for the underlying offense
rather than the chart in £481.1 whether or not the defendant'scriminal history points were 20 or more, but would retain the
current guideline range where the offense level is determinedfrom the chart in £481.1;
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The working group on criminal history has found that there issignificant conflict between what we perceive to be theCommission's intent and the Administrative office's instructionsto probation officers relative to the counting of prior sentencesresulting from constitutionally valid, although uncounseled,
misdemeanor convictions in the criminalmhistory score. In brief,the guidelines calls for counting such prior sentences unless thecourt expressly finds that the use of such convictions would beunconstitutional; the Administrative Office's instructionsseem toindicate that such convictions are not to be counted. See
memorandum from Jay Meyer dated 11/17/89 (attached). This conflictresults in disparity in guideline application and may be why therehas been a perception that the criminal history score increasessentences more slowly than pre - guideline practice. Under theParole Commission's salient factor score, prior constitutionallyvalid misdemeanor convictions, whether counseled or uncounseled,were counted.

Part of the confusion seems to have been created by theCommission's failure to take a position on whetherit believed thecounting of constit4tiona11y valid, uncounseled misdemeanorconvictions was compatible with ,aida ar v. 1 nois, 44 U.S. 222(1980). The Commission's choice of language in Application Note
6 of the Commentary to 54A1.2 (which amounts to a statement thatthe court should not count what it finds unconstitutional to count)did not resolve the issue, but rather provided the conditionsforthe Administrative Office to issue its instruction.
A proposed amendment.to'address this issue directly is shown below.Thecommission's General Counsel has been requested to provide anopinion on the legal issues set forth in the proposed amendment.

A. ro gsed men e

The Commentary to 54A1.2 captioned "Application Notes" is
amended in Note 6 by deleting the fourth sentence as follows:

"Also, if to count an uncounseled misdemeanor conviction
would result in the imposition of a sentence ofimprisonment under circumstances that would violate theUnited Statesconstitution, then such conviction shall
not be counted in the criminal history score.".

The Commentary to 54A1.2 captioned "Application Notes" is
amended in Note 6 by inserting the following immediately
before the period at the end of thesecond sentence:
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including a sentence resulting from a constitutionallyvalid, uncounseled (felony or misdemeanor) conviction".
The Commentary to 54A1.2 is amended by inserting at the end:

"Background

As noted'in Application Note 6, sentences resulting
from constitutionally ,valid convictions (including
misdemeanor convictions where imprisonment was notimposed and, thus, provision of counsel was notconstitutionally required) are counted. To makedistinctions on whether'a prior constitutionally validsentence resulted from a counseled or uncounseledconviction would create wide disparity unrelated to thepurposes of sentencing (e.g,, some jurisdictions
routinely appoint counsel in such cases while others donot); To prohibit use of all misdemeanor convictionsnotresulting in imprisonment would deprive the court ofsignificant information relevant to the purposes ofsentencing. Therefore, the Commission's criterion forinclusion of a prior sentence inthe criminalhistory
score is whether the prior sentence resulted from aconstitutionally valid conviction, not whether theconviction Was counseled or uncounseled.

The Commission does not believe the inclusion of
sentences resulting from constitutionally valid,
uncounseled convictions, in the criminal history scoreviolates the holding in 'da r v. 1 nois, 446 U.S.
222 (1980)

The amendment shown below corrects a clerical error.
The Commentary to 54A1.2(d) captioned "Application Notes" is
amended in thesecond sentence of Note 6 by deleting "in a"
and inserting in lieu thereof "from a".
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November 20, 1989

MEMORANDUM

TO: Criminal History Working Group

FROM = Jay'Meyer

SUBJECT: Departures due to $4A1.3, Adequacy of Criminal History

As agreed upon in the criminal history working group, I have
pulled those cases from the spring, 1989 departure study where€4A1.3, Adequacy of Criminal History, was listed by the court forthe basis of its departure from the established sentencingguidelines. Ofthe 2,500 cases that were randomly selected by themonitoring department for review, 24 cases listed 54A1.3 as a
reason for departure.

I examined the 24 files and documented the criminal history
category determined by the court. I subsequently documented the
sentence that was imposed by the court and assigned the criminalhistory category in which that'sentence was located.

As you can see from the attached table, there was an upwarddeparture in 20 (83%) of the cases. Conversely, four (17%) casesinvolved a downward departure.

Of the 24 cases where an upward departure occurred, six casesor 30% departed upward from category VI. There were two cases
where the.court departed from category IV to above category VI.

In summary, approximately 1% of the 2,500 cases studiedinvolved departures based on 54A1.3. Of that 1%, only 25% of the
cases involved departures from category VI to a higher range.

Perhaps this information will be useful to our group as wedetermine whether or not to recommend the addition of a category
VII to the criminal history table. If the group deems itdesirable, I could conduct a similar study of the data revealedfrom the current departure study.
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DEPARTURES DUE TO 4A1.3
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November 20, 1989

MEMORANDUM

To: Criminal Justice Working Group

From: Jay Meyer

Subject: Uncounseled Misdemeanor Convictions

As agreed upon in our criminal history working group, I have
collected written material that might be helpful to us as we
examine the apparent confusion in the field over whether
uncounseled misdemeanor convictions should becounted under 54A1.1.

Attached is an excerpt from the Federal Judicial Center's
training manual that was distributed to theu. S. probation officesin late 1987. Under Part B. THE DEFENDANT'S CRIMINAL HISTORY on
page 29, it reads:

/

A conviction should not be reported here if it cannot be
established that the defendant was represented by counsel
or waived the right to counsel. The Supreme Court has
held that such a conviction may not be considered as
proof that thedefendant engaged in the conduct for which
he was convicted. United States v ucke , 404 U.S. 443
(1972) .

Shortly after this training manual was received by the field,
the Administrative Office's General Counsel's office sent a
memorandum to the fieldithat was entitled "Use in Presentence
Reports of Convictions Obtained Without Assistance of Counsel."
The four - page letter outlines the pertinent case law that has been
established surrounding this issue. In the closing paragraph on
page four the memo reads:

...Thus,, the instruction in the presentence report
monograph directing probation officer to avoid mention
of'all uncounseled convictions is overly broad...until
the issue is determined by the courts, I believe
probationofficers should be instructed not to use these
convictions to determine the criminal history category
but simply refer to them in the "other criminal conduct"
section of the presentence report and, perhaps, note the
effect of the conviction if counted...
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The hotline unit of the Technical Assistance Service has
received numerous calls from the field inquiring into the apparent
conflict between the Ad's memorandum and application note 6 under
64A1.2. Probation officersbelieve the application note instructs
them to include convictions unless the defendant shows that the
convictions were invalid due to issues of constitutionality,

It is not surprising that there is confusion over this issue.
It is likely that uncounseled misdemeanors are simply not being
counted whenever there is aquestion of counsel being present. If
this were the case, those uncounseled misdemeanor convictions under
the old system that were routinely counted in salient factor
scoring by theparole Commission, are no longer figuring in to a
defendant's guideline calculation under the new system.

The practice of automatically excluding uncounseled
misdemeanors could explain why certain - defendants are receiving
lighter sentences under the guidelines than in the past. Under the
provisions of the U. S. Parole Commission's salient factor scoring,
it was presumed that a conviction/adjudication was valid. [See page
63 of Parole Guideline Manual]

At a maximum, the result would be undercounting four criminal
history points, plus two points if the defendant was on probation
for the one of the prior convictions at the time of the instant
offense.
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AUN~ = David N. Adair, Jr!: Asistant General Counsel

- G..#f !
Use in Prsentenee Reports of Convictions Obtained Without Assistance or com-,se;

19=

Donald 1.. Chamlee, Chief, Probation Division

For the last- several years, there has been criticism of the policy outlined in
Appendix C of the Presentence Investigation Report, Publication 105, that probation
of ficers verify that the defendant vas represented by, or llalved, counsel before
including a conviction in the prior record section of the PSI; This policy has been carried
over into the new Presentence Investigation Reports under the Sentencing Reform Act of
1984, page 29. Probation ofiicers have complained that this duty is burdensome and
unjustified since eounselhas been required to be provided under the principles of Gideon
v. Wainwright, 372 U.S. 335 (1963), for the past 25 years. indeed, many stats provide
for counsel by statute or otherwise; it is argued, therefore, that a prsumption of counsel
is justified where prior criminal proceedings occurred alter the effective date of those
statutes or other formalized policies.

With the promulgation of the guidelines of the United States Sentencing Commission,
the criticism of the verification requirement has taken on additional significance. As
you know, the guidelines rely heavily on prior convictions to determine the criminal
history category which, in tum, at fects the sentencing range applicable to the individual
defendant. The Commission indicate in its commentary to section 4A1.2 at note 6,
page 4.7, that the burden is on the defendant to show that a conviction is constitutionally
invalid. Representatives of the Sentencing Commission have stated that probation
officers should include all prior convictions, regardlss of whether representation or
Naive= can be verified; and that such convictions should be used to calculate the criminal
history category or for other purposes unless the defendant successfully challengs the p

ecrstitutionality of the prior conviction. Apart from questions of the authority ot' the
Sentencing Commission to dictate practice among probation officers in preparing the
presentence report, this assertion has caused confusion among probation officers and
renewed criticism of the policy contained in the prsentenoe report monograph.
Accordingly, we have reviewed the case law and the reasons behind the policy of
verification and have concluded that, lhileit retains substantial validity, some minor
adjustments are in order.

N

As you know, the basis for the policy is United Stats v. 'hacker. 404 U.S. 443
(19$'2), in hich the Supreme Court held that a (deny conviction obtained i.n violation of
the right to counsel guaranteed by the Sisth Amendment of the Constitution could not be
considered ln impodng sentence in a late criminal proceeding. Although the court
recognized that sentencing judges could take into aecoimt an extremely broad range of
factors in sentencing, convictions obtained without benefit of counsel constitutes
reliance upon "misinformation of constitutional magnitude.' 04 U.S. at 441. This
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Donald l.. Chamlee
Page 2

January 13, 1988

unambiguous holding justified the policy contained in the preentence monograph me
current ease law supports the continuation of that policy with only minor adjustments.

-

ln fact, recent cases ugget that 11 that is necessary to dmallerge aeitenee as

violative of the principles unnamed ln hacker is that lt is "not improbable that the trial
judge vs influenced by lmprope factors in imposing sentence.' juno v. United States

321 l'.zd 1271 (Tth Ci=. 1981), eitim United Stats v. Fi
- 448 1*.% , 374- 5 tn

Ci=. lil7). Bit see United States v. Williams 82 PJ-d 1462 (gth Ch. 1985) in vhich the
court held that to challenge a oentmee under Tucker, defendant must show that the
sentencing judge mistakenly believed the prior conviction aa constitutional and mat it
vas used to enhance the sentence.

If the court has relied upon apotentially unconstitutional conviction in imposing
sentence, an affirmative showing t.hat defendant had reprsentation or validly waived
representation is required. lam aware of no -cases in the sentencing context that have

endorsed a presumption of regularity in priorconvictions. Once the issue is raised, the
Government bears the burden of showing representation or vlaiver. See United States v.

Debevoise 799 F.Zd 1401 19th Cir. 1986), and P.: -row v. United States, 580 P.Zd 1339 (gth

cn-. me (en bane).

A challenge to the constitutional validity of  sentence may be raised at any

time. Therefore, while a court may not have n affirmative duty to determine the
constitutional validity of each prior conviction considered in imposing sentence,
considerations of judicial economy support such an inquiry at some level prior to the
imposition of sentence. Since it is clear that the Government must show representation

or a waiver of reprsentation once the hue is raised by the defendant, and since prior
convictions are factors that affect the determination of the applicable sentencing range,
it seems reasonable to suppose that defendants all regularly put the Govenment to its'
proof on the chance that some convictions that might otherwise have been relied upon

wii not be used because of the lack of such proof. Without some inquiry into

representation prior to senteneirg, lt is posdble that, upon a challenge by the def endant,
neither the Government nor the probation officer would be able to provide suf ficient

proof of representation or naive= without delayirg the sentencing hearing. And, of
course, if the issue is not resolved prior to sentencing, the defendant could raise the issue
in connection with a motion under 28 U.S.C. 5 2255. All of this has to the conclusion
that there should be some indicia of validty before a conviction is listed in the

'

presentenee report. Wt that indicia need hotllays be Qeelfic to the conviction at
isue.

Where the probation officer is certain that the defendant as entitled to receive
representation under the laws or practice of the jurisdiction ln Uhieh the conviction

was

obtained, it seems reasonable to rely on that fact nd avoid umecessary if ting through

*Of course, the entire issue could be mooted lf lt is determined that lt is simply

absurd to permit the use of unadjudicated conduct to determine offense behavior And. 81

the same time, to prohibit the use of actual convictions obtained Without benefit Of

- counsel to determine the criminal history category.
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Donald L. Chamlee
Page 3January 13, 1988

:old court records. If a defendant challenges the use of such a conviction under 'Pueker,the probation officer should be able to produce the necesary documentation without
um-easonable delay. This assumption is supported by thefact that the guidelines limitthe use of prior convictions as follows:

-

(1) Any prior sentence of imprisonment exceeding one year
and one month that was imposed within fifteen years of
the defendants commencement of the irstant offense is
counted. Also count any prior sentence of imprisonment
exceeding one year and one month that resulted in the
defendant's incarceration during any .part of such
fif teen-year period.

(2) Any other prior sentence that wasimposedwithin ten
years of the defendants commencement of the instant
offense is counted.

Section 4A1.2(e). Documentation should, of course, be easier for these more recent
convictions. Of course, this procedure will work only in districts that have provided for
challenges to the presentenee report prior to the sentencing hearing. Under the Model
Local Rule promulgated by the Probation Committee, the probation officer would have
10 days to obtain the necessary documentation. Otherwise, if the challenge is allowed to
be raised for the first time at the sentencing hearing, delay will be inevitable. Frivolous
challenges might be reduced if, when the officer relies on a state law or policy to
presume representation, the officer sets out the authority for the presumption in the
presentenee report. The authority should include a citation of the state law or policy
that provides representation.

This change in policy might not be helpful in all cass and could be awkward in
cases inwhich the conviction at issue was obtained in another district. l prsume that
the probation office in the other district could obtain the necessary documentation, but
some delay is possible. Nonethelss, the change could reduce some of the burden on
probation of fieers. lt should be added that a number of districs are alreadyfollowing
such a policy without any reported problems. On the other hand, it is rumored that
public defenders are being instructed to challenge all prior convictions under Tucker. If
this rumor is correct, a delay in the implementation of this policy change is warranted. 'I
suspect that routine challenges to inf ormation in presentenee reports will abate after
several months of experience with guideline sentencing.

The Sentencing Commission has further objected to any policy that would result in
the - failure to list in the presentence report tmcounseled misdemeanor eonvictiors that
did not result in imprisonment. Sections 4Al.1 and 4Al.2 provide for the use of
misdemeanor convictions in determining the criminal history category. The commentary
to section 4AI.2 at note 6, page 4.7, provides that "if to count an uneounseled

misdemeanor could result in the imposition of a sentence of imprisonment under
circumstancesthat would violate the United States Constitution, then such conviction
shall not be counted in the criminal history score." This cryptic statement in the
commentary acknowledges the confusingstate of the csse law butleaves to the
sentencing courts the qustion of the permissible use of uncolmseled misdemeanor
convictions in imposing sentence.
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Donald L. Chamlee Page 4
January 13, 1988

In Scott v. Illinois, 440 U.S. 367 (1979), the Supreme Court held that an uncounseled
misdemeanor conviction is constitutional if the defender was not incarcerated as a rsult
of the conviction. ln Baldasar v. Illinois, 446 U.S. 222 (1980), however, the Supreme

. Court, in a per euriam opinion, held that, even if the uneounseled misdemeanor conviction is
valid, it may not be used to increase a misdemeanor to a felony under a state recidivist
statute. Unfortunately, the plurality opinion did not reult ln a single radonale for the
decision. Pour justices urged that,*under thestate recldivist statute, the only reason the
defendant could be incarcerated was because of the earlier uneounseled misdemeanor
conviction. The result of consideration of the uneounseled conviction is no different than
had the offender been imprisoned on the earlier conviction. In his eoncurring opinion,
Justice Blackmun, however, reiterated the position articulated in his dissent in Scott and,
while voting to prohibit use of the uneounseled conviction, indicated that he would hold
invalid any uncounseled misdemeanor conviction in which the offense carried a term of 
imprisonment over six months or where defendant was actually sentenced to
imprisonment. Because of the plurality opinion, some courts have found broad exceptions
to the general principles suggested in Baldesar. In Sehindler v. Clerk of the Circuit
Court, 715 1=.2d 341 (Tth Cir. 1983), cert. denied, 465 U.S. I068 1984 , for example, the
court permitted the use of the results of a civil forfeiture proceeding in impodng a
prison sentence for a subsequent violation of the same driving-w1der- the-influence ,

statute. The court reasoned that the first civil proceeding was simply a form of notice
to individuals that subsequent proceedings would result in imprisonment. The court thus
declined to extend Baldasar to that situation. See also United States v. Roblas-sandov
637 F.Zd 692 (gth Cir. 1981 , and Wilson v. Estelle, 625 F.Zd 1158 5th Cit. 1980 , eert.
denied, 451 U.S. 912 (1981). A number of state courts have also found broad exceptions
to the Baldasar result. See Justice Whites dissent in the denial of certiorari in Moore v.
Geerm, ins s. ct. 241"(Fsn.

Given the state of the case law, it is unclear what effect Baldasar will have on the
use of uncounseled misdemeanor convictions that did not result in imprisonment under
the sentencing guidelines. lt seems to me that if the use of such a conviction resulted in
a guideline range that did not permit probation or actually resulted in the defendants
receiving a sentence of imprisonment, the majority holding in Baldasar would prohibit
that use. Even that result, however, is not certain. It is fairly certain, however, that an

, otherwise constitutional misdemeanor conviction could be used in certain guideline
decisions that did not result in imprisonment. "l'hus,'*the instruction ln thelpresentenee
neport inonographdirecting probation officers to'avoid mention of ali uncounseled
convietidnsis overly broad. lsuggest that -theintructionsbe amended to provide that

probation officers report uncounseled misdemeanor convictions that do not result in
imprisonment butte identify them as raising legal bones. Until tliejbsiie'lsdeteri;iined
by the'cbui{ts]'l believe probatioiidfficers should be lrstructed,i1bt'to'~e'ihese ;

convictions to determine the criminal history category but simply ref er't3 them hithe-
Fothefciimifii1 coii~et" section of the presentence report and, perhaps'; note the effect
of thegonvlctionlf eounted?'l'his recommendation is consistent with Tony Part.ridge's
Suggestions'to Judge Tjoflat in his letter of October 27, 1987 (which lattach for your
convenience), except that Tony suggests an additional, separate section for that
information.

Attachment

ce: Honorable Edward lt. Becker
Mr. Anthony Partridge 



del)
'i within the meaning ofYsection 481.1 of the

Guidelines. Theistatutory maximum for the
instant offense is 70years, and the offense
level determined under Section 4R1.1 is 34
ratherthan the lower level calculated above.

If the calculated offense level is less than 13 and there is

information showing that the instant offense was part of a pattern

of criminal conduct from which the -defendant derived a substantial

portion of his income, the officer should set forth the basis for

the finding in this section. see Section 481.3 of the Guidelines.

In some cases, the officer will find that the Guidelines are

unclear about matters that affect the computation of the offense

level. In such cases the officer should rely on the interpretation

that he or she thinks is correct but should note that.there is an

alternative interpretation. If possible; the impact of the

alternative interpretation on the offense level calculation should

be given. As has been noted earlier, an apparentlconflict between

the language of Guidelines and the language of Commentary or other

explanatory material provided by the Sentencing Commission should

he resolved in favor of the guideline language. The inconsistency

should be noted for the benefit of the court.

PART B. THE DEFENDANT'S CRIMINAL HISTORY

In the first two sections of this part, report the defendant's

juvenile adjudications of guilt and criminal convictions. Within

28
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eachgroup, list the entries in chronological order of arrest.

Include, in addition to convictions, any diversionary disposition

that was based on a finding or admission of guilt.

Contrary to past practice, these sections are to include only

matters in which the prior disposition of the charges can be

accepted by the court as proof that the defendant was guilty of

those"charges. *They will not include arrests that did not result

in prosecution, cases prosecuted that were disposed of by

dismissal,or cases resolved by acquittal. The exception is that a

diversionary disposition should be included if it was based on a

finding or admission of guilt.

A conviction should not be reported here if it cannot be

established that the defendant,was represented by counsel or waived

the right to counsel. The Supreme Court has held that such a

conviction may not be considered as proof that the defendant

engaged in the conduct for - which he was convicted. United States

v. Tucker, 404 U.S. 443 (1972).

For each offense, report the date of referral or arrest, the

charge, thecourt, the date of sentencing, and the disposition.

Show the number of points that each conviction contributes to the

criminal history score and the section of the Guidelines on which

that number is based. Indicate whether the defendant was

represented by counsel or waived his or her right to counsel. In

29
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TO:

FROM =

Phyllis Newton

Working Group on Criminal History

SUBJECT: Proposed Amendments to Criminal History Chapter.

DATE: December 20, 1989

Attached youwill find the proposed amendment changes to
Chapter Four that resulted from the work of Pam Barron, Charles
Betsey, Peter Hoffman, and Jay Meyer.

Our group has focused on several primary areas:

Whetheror not to add a category VIItO the sentencing
table,'and the issues surrounding such an addition; and

The sources and extent of the confusion in the field over
assigning criminal history points to uncounseled
misdemeanor convictions.

The recommendations to address the above items are in the
following attachments.

We recognize that there are other areas that the Commission
might want to consider that drafting staff is currently preparing,
and that we will review upon completion. They are:

In application note 3 to €4A1.2, providing a clearer
definition of "consolidated for sentencing."

Clarifying whether prior convictions for careless driving
and reckless driving are offenses that are included in
the list of offenses under €4A1.2(c)(1).

Determining whether a prior conviction on appeal may be
counted.



Providing a clearer definition of local ordinance
violations under 54A1.2 (c)(l).

It

!.



December 14, 1989

gemorandum

TO: Phyllis Newton

FROM: Criminal History Working Group

55A1.1. Se tenci a le

! 'K

'A. The Department of Justice has recommendedthat the Commissionadd one additional criminal history category (Memorandum byRoger Pauley dated 10/17/88, accompanied by cover letter fromCommissioner Saltzburg dated 10/18/88). The pertinent sectionof that memorandum follows:
"Our nextcriminal history concern is that the guidelinesshould include an additional criminal history category. Wehave been advised by prosecutors that they have dealt withdefendants whose criminal history score were 20 or more andthat equal treatment of all defendants with scores of 13 ormore, as now provided, fails to distinguish properlyamongdefendants. While the court may depart from the guidelinesfor such defendants, it is not bound to doso and may wish.toavoid triggering an appeal. One additional category would atleast provide some increase for the most serious recidivists."

Should the Commission wish to accept this recommendation,drafting staff have prepared a proposed amendment with adiscussion of the technical issues involved.
The working group has attempted to examine current practiceinformation that might assist the Commission in addressingthis issue.

We have attempted to ascertain (l),the frequency of caseshaving criminal history points in excess of 13, and (2) thefrequency of upward departures from criminal history CategoryVI based on adequacy of criminal history.
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We first checked with the Monitoring Section to obtain the
distribution of guideline cases by criminal history points.
This information, however, is not available from the
monitoring system which currently can only provide data by
criminal history category. Therefore, we asked Jim Beck to
review the random sample'of 200 cases provided to him by the
monitoring section and provide us with the distribution of
cases having 13 or more criminal history points.

Thistable is shown below (Total N= 198; 2 cases were not
guideline cases):

Criminal History Number of Percent of
oints, Cases All Cases

unknown
13
15
16
17
18
21
22
24
34

points
points
points
points
points -

points
points
points
points

1 0.5%
5 2 1/2%
3 1 1/2%
2 1%
1 0.5%
2 1%
1 0.5%
1 0.5%
1 0.5%
1 0.5%

Based on the limited data available until the monitoring
system is operational, it appears that the creation of an
additional criminal history category for cases having
substantially in excess of 13 points would include a very
small proportion of cases. If, for example, Category VI was
revised to include 13-19 points, and Category VII was
established for 20 points or more, Category VII would include
roughly 2% of all cases. Or, if Category VI were 13 - 16
criminal history points and Category VII were 17 points or
more, Category VII would include roughly 3.5 percent of all
cases.

D~E~=~g [ ~~ Qge Lg A~gggggy Qi £1 ~ ; £2C 'minal 'std

At the request of the working group, JayvMeyer examined the
criminal history departures from the Spring 1989 Departure
Study by the Monitoring Section. His report (attached)
indicates that only 2/10 of 1 percent of the cases (6 cases)
involved an upward departure from criminal history*category
VI. Two additional cases involved departures from below level
VI toabove level VI for inadequacy of criminal history
category; including these cases increases the rate of
departure above level VI to 1/3 of 1 percent.

1;
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Depending upon theaBsumptions made about the definition of
the new Category VII, up to 16 percent of the cases with
criminal history scores substantially in excess of 13 would
be upward departures above Category VI. For example, assuming
3.5 percent of all cases had criminal history scoresvof 17 or
more, there would be 88 such cases in therandom sample of
2500 cases. If all 6 cases that involved an upward departure
from Category VI had criminal history scores of 17 or more,
the upward departure rate would be 7 percent. If all 8 cases
that involved departures - above Category VI were included, the
departure rate would be 9 percent. If Category VII applied
to cases with 20 or more criminal history points, there would
be roughly 50 such cases in the random sample of 2500 cases.
If all 6 cases that involved upward departures from Category
VI had criminalhistory scores of 20 or above, the upward
departure rate would be 12%. If all 8 cases that involved
departures above Category VI were included, the departure rate
would be 16 percent.

From the above limited information, it does not appear that
courts are using their authority to depart particularly
frequentlyfor such cases. Whether this indicates that the
courts see the criminal history category VI penalties as
adequate for such cases or whether they are simply reluctant
to depart from the guidelinesis not known.

.Conclusion. Creation of an additional criminal history
category creates certain additional complexities (see attached
memorandum). At the current time, the available data do not
demonstrate a pressingneed for an additional criminal history
category. This does.not mean that creation of an additional
category is inappropriate. Whether theadvantages of an
additionalcriminal history category. outweigh whatever
additional complexity such a category would create is a policy
matter for the Commission.

At a recent Commission meeting, Commissioner Nagel expressed
interest in staff exploring the possibility of the creation
of an additional criminal history category for "true" first
offenders.

"True" first offender can bedefined in a number of ways. One
way would be to define it as a defendant with no prior
criminal history points. Under this definition, a "true"
first offender criminal history category would have only
defendants with 0 points, rather than 0 or 1 points as in the
current guidelines. If the Commission wishes to have such a
criminal history category, it could simply redistribute the
points in each of the current six categories.

It is to be noted that in the January 1987 Draft Guidelines,
Criminal History Category I contained defendants with only 0
points. (See the comparison below). However, after public
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comment, the Commission rejected this formulation in favor ofthat contained in the currentguidelines.

Comparison of January 1987 Draft Guidelines and
Cu;rent Guidelines

al std ate O

I II III IV V VI
Criminal History
oints

1987 Draft O 1- 2 3 - 4 5- 6 7- 8 9 or moreGuidelines

Current 0-1 2- 3 4- 6 7-9 10-12 13 or moreGuidelines

Another way of defining a "true" first offender is a defendant whohas not been in any criminal "trouble" previously. "Trouble" isusually defined as an arrest, whether or not leading to conviction.
Under this definition, a defendant who has.one or more previous
arrests is not a true first offender (unless possibly the defendant
can show that the previous arrest(s) were erroneous). When fieldstaff talk about "true" first offenders, it frequently is this, or
some similar, definition to  which they are referring.
Unfortunately, information on the circumstances underlying pastarrestsnot leading to conviction is frequently not available,and
even where it is available it might not be sufficient to withstandlegal challenge. At the same time,the Commission has expresslystated that the presence of a prior arrest by itself is notsufficient for consideration under 54A1.3." (54A1.3).
Consequently, while the definition of a "true" first offender as
one who has had no previous legal difficulty is quite
understandable, it isnot clear at this time how it could beincorporated into a guideline system. If the Commission isinterested in pursuing this approach, we recommendfurther study.
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December 14, 1989

Memorandum

TO: Criminal History Working Group

FROM: Peter Hoffman

SUBJECT: Addition of CriminalH;sto;! Category

The following illustrates the addition of a criminal history
category for defendants with criminal history scores of 20 or more.
(1) Pro

Sentencing Table by deleting "(13 or more)" and inserting in
lieu thereof (13-19), and by inserting the following
additional column:

"VII

Offense Leve; (20 or more)

osed Amendment: Chapter Five, Part A, is amended in the

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18

2- 8
4-10
6-12
9-15

12-18
15-21
18-24
21-27
24-30
27-33
30-37
33-41
37 - 46
41 - 51
46 - 57
51 - 63
57 - 71
63 - 78



19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

(2)

(3)

O O n dm
paragraph by deleting "Category VI" and inserting in lieuthereof "Category VII"

In addition, in the Sentencing Table in Chapter Five Part A,the "or"s and commas in the criminal history point captions
for criminal history categories I -VI should be deleted, and
dashes inserted in lieu thereof for consistency.

Career Offenders. Several choices are available. One option
would be to amend £481.1 by deleting "Category VI" andinserting in lieu thereof "the category corresponding to the
defendant's criminal history points, or Category VI, whicheveris greater". This would ensure that a defendant with 20 or
more criminal history points would not receive a benefit fromthis revision. That is, this option would increase theguideline rangeforall career offenders with 20 or morecriminal history points, but would otherwise not affect theguidelineranges for such cases. Under this option, theguideline rangevfor a non- career offender with 20 or more
criminal history'points could be higher than that for a career
offenderwith a criminal history score of fewerthan 20
criminal history points (but this would happen only where the
Chapter Two offense level for a career offender was greater
than the offense level from the chart in 5481.1).

Another option would be to amend 5481.1 by substituting
"Category VII" for Category VI" and by conforming the offense

70-87
77-96
84-105
9 2 -1 15

100 -12 5
110 - 137
12 0-150
13 0-162
14 0-17 5
151 - 18 8
168 -2 10
188 -2 3 5
2 10- 2 62
2 3 5-293
2 62 - 3 27
292 - 365
324 - 405
360 - 11fe
360 - 11fe
360 - 11fe
360 - 11fe
360 - 11fe
360 - 11fe
360 - 11fe
life" .

Section 4A1. 3 is amended in the fourth
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levels in €481.1 (which are geared to the statutory maxima)
byreducing each offense level by 1 level (£.3,, level 37wouldbecome level 36 producing the same guideline range).
This optionwould automatically increase the guideline ranges
for all career offenders where the offense level wasdetermined by the offense level for the underlying offense
rather than the chart in 5481.1 whether or not the defendant'scriminal history points were 20 or more, but would retainthecurrent guideline range where the offense level is determinedfrom the chart in $481.12

!
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54A1.2.

The working group on criminal history has found that there issignificant conflict between what we perceive to be theCommission's intent and the Administrative Office's instructionsto probation officers relative to the counting of prior sentencesresulting from constitutionally valid, although uncounseled,
misdemeanor convictions in thecriminal history score. In brief,the guidelines calls for counting such prior sentences unless the
court expressly finds that the use ofsuch convictions would beunconstitutional;the Administrative Office's instructions seem toindicate that such convictions are not to be counted. See
memorandum from Jay Meyer dated 11/17/89 (attached). This conflictresults in disparity in guideline application and may be why therehas been a perception that thecriminal history score increasessentences more.slowly than pre - guideline practice. Under theParole Commission's salient factor score, prior constitutionallyvalid misdemeanor convictions, whether counseled or uncounseled,were counted.

Part of the confusion seems to have been created by the
Commission's failure to take a position on whether it believed thecounting of constitJtionally valid, uncounseled misdemeanorconvictions was compatible with yda r v. llino ;,44 U.S. 222(1980). The Commission's choice of language in Application Note
6 of the Commentary to 54A1.2 (which amounts to a statement thatthe court should not count what it finds unconstitutional to count)did not resolve the issue, but rather provided the conditions forthe Administrative Office to issue its instruction.
A proposed amendment to address this issue directly is shown below.
The Commission's General Counsel has been requested to provide anopinion on the legal issues set forthin the proposed amendment.

A. O osed end nt:

The Commentaryto 54A1.2 captioned "Application Notes" is
amended inNote 6 by deleting the fourth sentence as follows:

"A1so, if to count an uncounseled misdemeanor conviction
would result in the imposition of a sentence of
imprisonment under circumstances that would violate the
United States Constitution, then such conviction shall
not be counted in the criminal history score.".

The Commentary to £4A1.2 captioned "Application Notes" is
amended in Note 6 by inserting the following immediately
before the period at the end of the second sentence:



(11

B.

1MO mondmu -l WB
Deombac lJ. IBM

including a sentence resulting from a constitutionally
valid, uncounseled (felony or misdemeanor) conviction".

The Commentary to 54A1.2 is amended by inserting at the end:

"Background

As noted in Application Note 6, sentences resulting
from constitutionally valid convictions (including
misdemeanor convictions where imprisonment was not
imposed and, thus, provision of counsel ,was not
constitutionally required) are counted. To makedistinctions on whether'a prior constitutionally valid
sentence resulted from a counseled or uncounseledconviction would create wide disparity unrelated to thepurposes of sentencing (£.9., some jurisdictions
routinely appoint counsel in such cases while others do
not). To prohibit use of all misdemeanor convictions not
resulting in imprisonment would deprive the court ofsignificant information relevant to the purposes of
sentencing- Therefore, the Commission's criterion forinclusion of a prior sentence in the criminal'history
score is whether the prior sentence resulted from a
constitutionally valid conviction, not whether the
conviction was counseled or uncounseled.

The Commission does not believe the inclusion of
sentences resulting from constitutionally valid,
uncounseled convictions; in the criminal history scoreviolates the holding in galdazar v. illinois, 446 U.S.
222 (1980)

Theamendment shown below corrects a clerical error.
The Commentary to 94A1.2(d) captioned"Application Notes" is
amended in the second sentence of Note 6 by deleting "in a"
and inserting in lieu thereof "from a".

! %
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November 20, 1989

MEMORANDUM

TO: Criminal History Working Group

FROM: JayvMeyer

SUBJECT = Departures due to 54A1.3, Adequacy'of Criminal History

As agreed upon in the criminal history working group, I havepulled those cases from the spring, 1989 departurestudy where
54A1.3, Adequacy of Criminal History, was listed by the court forthe basis of "its ideparture from the established sentencingguidelines. Of the 2,500 cases that were randomly selected by themonitoring department for review, 24 cases listed 54A1.3 as areason for departure.

I examined the 24 files and documented the criminal history
category determined by the court. I subsequently documented thesentence that was imposed by the court and assigned the criminalhistory category in which that'sentence was located.

As you can see from the attached table, there was an upwarddeparture.in 20 (83%) of the cases. Conversely, four (17%) casesinvolved a downward departure.

Of the 24 cases where an upward departure occurred, six casesor 30% departed upward from category VI. There were two caseswhere the court departed.from category IV to above category VI.

In' summary, approximately 1% of the 2,500 cases studiedinvolved departures based on 54A1.3. Of that 1%, on1y*25% of thecases involved departures fromcategory VI to a higher range.

Perhaps this information will be useful to our group as wedetermine whether orlnot to recommend the addition of a categoryVII to the criminal history table. If the group deems itdesirable, I could conduct a similar study of thedata revealedfrom the current departure study.

;
!
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November 20, 1989

MEMORANDUM

To: Criminal Justice Working Group

From: Jay Meyer

Subject: Uncounseled Misdemeanor Convictions

As agreed upon in our criminal history working group, I have
collected writtenmaterial that might be helpful to us as we
examine the apparent confusion in the field over whether
uncounseled misdemeanor convictions should be counted under 94A1.1.

Attached is an excerpt from the Federal Judicial Center'straining manual that was distributed to the U. S. probationoffices
in late 1987. Under Part B. THE DEFENDANT'S CRIMINAL HISTORY onpage 29, it reads:

I

A conviction should not be reported here if it cannot be
established that the defendant was represented by counsel
or waived the right to counsel. The Supreme Court has
held that such a convictionmay not be considered as
proof that the defendant engaged in the conduct for which
he was convicted. Un ted States v Tucke , 404 U.S. 443
( 1972) .

Shortly after this training manual was received by the field,the Administrative Office's General Counsel's office sent a
memorandum to the field that was entitled "Use in PresentenceReports of Convictions Obtained Without Assistance of Counsel."
The four - page letter outlines the pertinent case law.that has beenestablished surrounding this issue. In the closing paragraph onpage four the memo reads:

...Thus, the instruction in the presentence report
monograph directing probation officer to avoid mention
of'all uncounseled convictions is overly broad...until
the issue is determined by the courts, I believe
probation officers should be instructed not to use these
convictions to determine the criminal history category
but simply refer to them in the "other criminalconduct"
section of the presentence report and, perhaps, note the
effect of the conviction if counted...



The hotline unit of the Technical Assistance Service has
received numerous calls from the field inquiring into the apparent
conflictbetween the Ad's memorandum and application note 6 under

- 64A1.2. Probation officers believe the application note instructs
them to include convictions unless the defendant shows that the
convictions were invalid due to issues of constitutionality.

It is not surprising that there is confusion over this issue.
It is likely that uncounseled misdemeanors are simply not being
counted whenever there is a question of counsel being present. If
this were the case, those uncounseledmisdemeanor convictions under
the old system that were routinely counted in salient factor
scoring by the Parole Commission, are no longer figuring in to a
defendant's guideline calculation under the new system.

The practice of automatically excluding uncounseled
misdemeanors could explain why certain defendants are receiving
lighter sentences under the guidelines than in the past. Under the
provisions of the U. S. Parole Commission's salient factor scoring,
it was presumed that a conviction/adjudication was valid. [See page
63 of Parole Guideline Manual]

At a maximum, the result would be undercounting four criminal
history points, plus two points if the defendant was on probation
for the one of the prior convictions at the time of the instant
offense.

II
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Use in Prsentence Reports of Convictions Obtained Without Assistance of Counsel

Donald L. Chamlee, Chief, Probation Division

For the last several yeaxs, there has been criticism of the policy outlined in
Appendix C of the Presentence Investigation Report, Publication 105, that probation
officers verify that the defendant was reprsented by, or waived, counsel before
including a conviction in the prior record section of the PSI. 11115 policy has been carried
over into the new Prsentenee investigation Reports under the Sentencing Reform Act of
1984, page 29. Probation ofticers have complained that this duty is burdensome and
imjustified since counsel has been required to be provided - under the principles of Gideon
v. Wainwright. 372 U.S. 335 (1963), for the past 25 years. Indeed, many states provide
f or counsel by statute or otherwise; it is argued, theref ore, that a prsumption of counsel
is justif ied where prior criminal proceedings occurred after the effective date of those
statutes or other formalized policies.

With the promulgation of the guidelines of the United States Sentencing Commission,
the criticism of the verification requirement has taken on additional significance. As
you know, the guidelines rely heavily on prior eonvictiors to determine the criminal
history category which, in turn, af feels the sentencing range applicable to the individual
def endant. The Commission indicates in its commentary to section 4Al.2 at note 6,
page 4.7, that the burden is on the defendant to show that a conviction is constitutionally
invalid. Representatives of the Sentencing Commission have stated that probation
officers should include all prior convictions, regardless of whether reprsentation or
waiver can be verified, and that such convietiors should be used toealculate the criminal
history category or for othe= purposes unless the defendant successfully challengs the
constitutionality of the prior conviction. Apart from questions of the authority of the
Sentencing Commission to dictate practice among probation officers in preparing the
presentenee report, this assertion has caused confusion among probation officers and i

renewed criticism of the policy contained in the prsentence report monograph.
Accordingly, we have reviewed the case law and the reasons behind the policy of
verification and have concluded that, while it retairs substantial validity, loma minor
adjustments are in orde- .

As you know, the basis for the policy is United States v. Tuek=- . 404 U.S. 443
(1972), in hich the Supreme Court held that felony conviction obtained in violation of
the right to eoumel guaranteed by the Sixth Amendment of the Constitution could not be

considered ln imposing sentence in a late- criminal proceeding. Although the court
recognized that sentencing judgs could take into account an extremely broad range of
factors in sentencing, convictions obtained without beieflt of eoursel eanstitutes
reliance upon 'misinformation of eorstitutional magnitude.' 404 US. at 447. This
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January 13, I988

unambiguous holding justified the policy contained in the presentence monograph and
current case law supports the continuation of that policy With only minor adjustment;)

ln fact, recent cases ugget that a11 that is necessary to challenge sentence as

violative of the principle gm-Bounced in hacker h that it ia "not improbable that the trial
$u~e vas influenced by improper factors in imposiig seats-icc.' mao v.'Unlted States

821 P.Zd 1271 (Tth Ci=. 1987), citim United State v. H - 448 1*.% , $74-15 th

ou-. 1911). But Bee united ama v. Wuum; 82 1*.2<1 1462 (gm cu. toss) in omen the

court held that to eha11e-ige a entmee under thicker, defendant must choi that the
sentencing judge mistakenly believed the prior conviction Was constitutional and that it
vas used to enhance the entmee.

If the court has relied upon a potentially unconstitutional conviction in imposing
sentence, an affirmative showing that defenda.nt had reprsentation or vaJidly waived
representation is required. lam aware of no - cases in the sentencing context that have

endorsed a presumption of regularity in priorconvictions. Once the issue is raised, the
Government bears the burden of showing representation or waiver. See United States v.

Debevoise 199 P.Zd 1401 (gth Cir. 1986), and Parrow v. United States, 580 P.Zd 1339 (gt.h

Cir. 197 8 (en bane).

A challenge to the constitutional validity of sentence may be raised at any

time. Therefore, while a court may not have an affirmative duty to determine the
constitutional validity of each prior conviction considered ln imposing entenee,
considerations of judicial economy support such an inquiry at some level prior to the
imposition of sentence. Since it is clear that the Government must show representation
or a waiver of reprsentation once the hue is raised by the defendant, nd dnce prior
convictions are factors that affect the determination of the applicable sentencing range,
it seems reasonable to suppose that defendants will regularly put the Govenment to its
proof on the chance that some convictions that might otherwise have been relied upon
will not be used because of the lack of such proof. Without some inquiry into

representation prior to sentencing, lt is possible that, upon a challenge by the def endant,
neither the Govemment nor the probation ofheer would be able to provide sufficient

proof of representation or waiver ylthout delaying the sentencing hearing. And, of

couxse, lf the issue is not resolved prior to sentencing, the defendant could raise the hsue
in connection with a motion under 28 U.S.C. 5 2255. All of this leck to the conclusion

that there should be some indicia of validty bafore a conviction ia listed in the
presentenee report. But that Indieia need lstlays be Qeclfic to the conviction at
isue.

Where the probation officer is certain thet the defendant las entitled to receive
representation under the laws or practice of the Quriadietion tn which the conviction

was

obtained, it seems reasonable to rely on that fact nd avoid unnecessary ifting through

'Of eouise, the entire issue could be mooted if lt is determined that lt is simply

absurd to permit the use of unadjudieated conduct to determine offense behavior and;
Ut

the same time, to prohibit the use of ctml convictions obtained Without benefit of
counsel to determine the criminal history category.
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old court records. lf a defendant challenges the use of such a conviction under Tucker
the probation of ficer should be able to produce the necessary documentation Without
unreasonable delay. This assumption is supported by the fact that the guidelins limit

l the use of prior convictions as follows: !,

(1) Any priorsentence of imprisonment exeeedi1g one year
and one month that was imposed within fif teen years of
the defendants commencement of the irstant offense is
counted. Also count any prior sentence of imprisonment
exceeding one year and one month that resulted in the
defendant's incarceration during ny .part of such
fif teen-year period.

(2) Any other prior sentence - that was imposed within ten
years of the defendants commencement of the instant
offense is counted.

Section 4Al.2(e). Documentation should, of course, be easier for these more recent
convictions. Of course, this procedure wil.] work only in districts that have provided for
challenges to the presentence report prior to the sentencing hearing. Under the Model
Local Rule promulgated by the Probation Committee, the probation officer would have
10 days to obtain the necessary documentation. Otherwise, if the challenge is allowed to
be raised for the first time at the sentencing hearing, delay will be inevitable. Frivolous
challenges might be reduced if, when the officer relies on a state law or policy to
presume representation, the officer sets out the authority for the presumption in the
presentenee report. The authority should include a citation of the state law or policy
that provides representation.

This change in policy - might not be helpful in all cases and could be awkward in
cases in which the conviction at issue was obtained in another district. l presume that
the probation office in the other district could obtain the necessary documentation, but
some delay is possible. Nonetheless, the change could reduce some of the burden on
probationof ficers. lt should be added that a number of districts are already following
such a policy without any reported problems. On the other hand, it is rumored that
public defenders are being instructed to challengeall prior convictions under Tucker. If
this rumor is correct, a delay in the implementation of this policy change is warranted. I
suspect that routine challenges to information in praentenee reports will abate after
several months of experience with guideline sentencing.

The Sentencing Commission has further objected to any policy that would result in
the failure to list in the prsentence report uneounseled misdemeanor convictions that
did not result inlmprisonment. Sections 4Al.l and 4.Al.2 provide for the use of
misdemeanor convictions in determining the criminal history category. The commentary
to section 4Al.2 at note 6, page 4.7, provides that "if to count an uncounseled
misdemeanor could rsult in the imposition of a sentence of imprisonment under
circumstances that would violate the United States Constitution, then such conviction
shall not be counted in the criminal history score." This cryptic statement in the
commentary acknowledges the confusing state of the case law but leaves to the
sentencing courts the question of the permissible use of uncounseled misdemeanor
convictions in imposing sentence-
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In Scott v. Illinois, 440 U.S. 367 (1979), the Supreme Court held that an uncounseled
misdemeanor conviction is constitutional if the defender was not incarcerated as a result
of the conviction. In Baldasar v. illinois, 446 U.$. 222 (1980), however, the Supreme
Court, in a per curiam opinion, held that,even tf the uneounseled misdemeanor conviction is
valid, lt may not be used to increase a misdemeanor to a felony under a state reeidivist
statute. Unfortunately, the plurality opinion did not result ln a single rationale for the
decision. Pour justices urged that, tmder the state recldivist statute, the only reasonthe
defendant could be incarcerated was because of the earlier uneounseled misdemeanor
conviction. The result of consideration of the unoounseled conviction is no different than
had the offender been imprisoned on the earlier conviction. ln his eoncurring opinion,
Justice Blackmun, however, reiterated the position articulated ln his dissent in Scott and,
while voting to prohibit use of the uncoumeledoonvietjon, indicated that he would hold
invalid any uncounseled misdemeanor conviction in which the offense carried a term of
imprisonment over six months or where defendant was actually sentenced to
imprisonment. Because of the plurality opinion, some courts have foimd broad exceptions
to the general principles suggested in Baldesar. In Schindler v. Clerk of the Circuit
Court, 115 F.Zd 341 ('lth Cir. 1983), cert. denied, 465 U.S. I068 1984 , for example, the
court permitted the use of the results of a civil forfeiture proceeding in imposing a
prison sentence for a subsequent violation of the same driving-under-the-influence
statute. The court reasoned that the first civil proceeding was simply a form of notice
to individuals that subsequent proceedings would result in imprisonment. The court thus
declined to extend Baldasar to that situation. See also United States v. Roblas-sandova
637 F.Zd 692 (gth Cir. 1981 , and Wilson v. Estelle, 625 F.Zd 1158 5th Cir. 1980 , eerts
denied, 451 U.S. 912 (1981). A number of state courts have also found broad exceptions
to the Baldasar result. See Justice White's dissent in the denial of certiorari in Moore V.
Gem-ais, lds s. ct. 241"(Fzm.

Given the state of the case law, it is unclear what effect Baldasar will have on the
use of uncounseled misdemeanor convictions that did not result in imprisonment under
the sentencing guidelines. lt seems to me that if the use of such a conviction resulted in
aguideline range that did not permit probation or actually resulted in the defendants
receiving a sentence of imprisonment, the majority holding in Baldasar would prohibit
that use. Even that result, however, is not certain. lt is fairly certain, however, that an
otherwise constitutional misdemeanor conviction could be used in certain guideline
decisions that did not result in imprisonment. "l*hus,"the lrstruction ln thelpresentenee
neport iuonographdirecting probation officers toavoid mention ofalluneounseled
eonvictidnsis overly broad. lsuggest thattheinltruetionsbe amended to provide that
probation officers report uncourseled misdemeanor convictions that do not result in

 imprisonment but to identify them as raising legal issues. pntll the'issue'is"deteriiilned
by th€86&ists;'lb&lie&e pi-obauonimqers maid. be u-structeqiibttb'~e'il;Es?"
convictions to determine the criminal history category' butiimp1y refeftothem lnthe
gotheF'ciimliiil conduct" section of the prsentence report and, perhaps,' note the ef fect
of the conviction]! eounted:'This recommendation is consistent with Tony Partridee's
suggestiors'tB'Judge Tjoflat in his letter of October 27, 1987 (which I attach for your
convenience), except that Tony suggests an additional, separate section for that
information.

Attachment

cc: Honorable Edward Ii. Becker
Mr. Anthony Partridge
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within the meaning of Section 481.1of the
Guidelines. The statutory maximum for the
instant offense is 7O years, and the offense
level determined under Section 481.1 is 34
rather than the lower level calculated above.

If the calculated offense level is less than 13 and there is

information showing that the instant offense was part of a pattern

of criminal conduct from which the defendant derived a substantial

portion of his income, the officer should set forth the basis for

the finding in this section. see Section 481.3 of the Guidelines.

In some cases, the officer will find that the Guidelines are

unclearabout matters that affect the computation of the offense

level. In such cases the officer should rely on the interpretation

that he or she thinks is correct but should note that there is an

alternative interpretation. If possible, the impact of the

alternative interpretation on the offense level calculation should

be given. As has been noted earlier, an apparent conflict between

the language of Guidelines and the language of Commentary or other

explanatory material,provided by the Sentencing Comnission should

be resolved in favor of the guideline language. The inconsistency

should be noted for the benefit of the court.

PART B. THE DEFENDANT'S CRIMINAL HISTORY

In the first two sections of this part, report the defendant?s

juvenile adjudications of guilt and.criminal convictions. Within

28
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each group, list the entries in chronological order of arrest.

Include, in additionto convictions, any diversionary disposition

that was based on a finding dr admission of guilt.

Contrary to past practice, these sections are to include only

matters in which the prior disposition of the charges can be

accepted by the court as proof that thedefendant was guilty of

those charges. They will not include arrests that did not result

in prosecution, cases prosecuted that were disposed of by

dismissal, or cases resolved by acquittal. The exception.is that a

diversionary disposition should be included if it was based on a

finding or admission of guilt.

A conviction should not be reported here if it cannot be

established that the defendant was represented by counsel or waived

the right to counsel. The Supreme Court has held that such a

conviction may not be considered as proof that the defendant

engaged in the conduct for which he was convicted. United States

y. Tucggr, 404 U.S. 443 (1972).

For each offense, report the date of referral or.arrest, the

charge, the court, the date of sentencing, and the disposition.

Show the number of points that each conviction contributes to the

criminal history score and the section of the Guidelines on which

that number is based. Indicate whether the defendant was

represented by counsel or waived his or her rightto counsel. In

29


