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FROM: Gary J. Peters
SUBJECT: Career Offender’ Guidelines
A working group was created to examine questlons and
problems that have arisen with respect to the Career Offender

guideline. The group consisted of Phyllis Newton, Donna Triptow,

Ronald Weich and myself. The group's report follows.

i. . INTRODUCTION

In generai terms, the Career Offender guideline did not
result in much confusion during the training seminars'sponsored
by the Commission, particularly as compared to other provisions
in the Criminal Hietory chapter. The fqllbwing results from the
Cohmission's survey of "Training the Trainer" participants

illustrates a general understanding of the application principles:



, No
Problems

Judges 18 (90%)

Prob.
Officers 69 (77.5%)

Total 87 (79.8%)

2
Minor Serious
Problems Problems
‘1 (5%) 1 (5%)
19 (21.3%) 1 (1.1%)
20 (18.3%) 2 (1.8%)

Total

20 (18.3%)

89 (81.7%)

109 (100%)

Nevertheless, the participants did have a number of questions

about this guideline, includiﬁg the following:

- are violent,offenses counted if they occurred more than

15 years ago?

- are the time periods applicable to criminal history also

applicable in career offender decisions?

- are felony convictions for possession of a controlled

substance counted as “controlled substance offenses?"

- would a prior conviction for escape which involved violence

be considered a "crime of violence?"

Since the Career Offender guidelines have begun to be

applied to actual cases, howevér, problems have arisen. The

Technical Assistance Service (TAS) has received a number of calls

questioning whether operation of the guideline depends solely on

the offense of conviction (both as to the instént offense and

prior convictions), or underlying conduct, as well. The use of
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underlying conduct as a standard poses‘practical problems for
p:obation officers, who would have to revizu each conviction in
an attempt to determine if the underlying conduct constituted a
"crime of violence." The Commission alleviated this problem in
the Jenuary 15 amendments by changing the phrase "the instant
offense is a crime of violence or trafficking in a controlled
substance" to read "the instant offense of conviction is a felony
that is elther a crime of violence or a controlled substance
offense . . . ."

Other questions that have arisen on TAS relate to questions
about what crimes are and are not covered by the “"crime of
violenoe"vdefinition, and the guideline's applicability to
convictions under 18 U.S.C. § 924 (e), a statutory sentence

enhancement carrying a mandatory minimum penalty of fifteen

'years' imprisonment and a maximum of life. This statute, the

content of which is substantially similar to the Career Offender
guideline, is specifically designed to punish repeat offenders.

The questions about §924(e) convictions have come from at

‘least two sources. The first source was probation officers in

Sacramento, who called the TAS about a_defendant who was subject
to the §924(e) enhancement, for whom they wanted to recommend a
sentence above the mandatory minimum of fifteen years. They did
not feel the guidelines allowed them to do so, because the
guideline for the count of conviction‘[18 U.S.C. § 922(g)-
§2K2.1] carries an offense level of 9. 'Because that offense

level provides for a sentence well below the statutory minimunm,
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even at criminal history level VI (21-27 mOnths), the statutory
minimum automatically becomes the guideline sentence.  See
§5G1.1(b) .
The second source involved a recent Seventh Circuit case,
United States v. Jackson, 835 F.2d 1195 (dec. Dec.'14, 1987),‘

where Judge Frank Easterbrook expressed the hope that the

‘Commission would address what he referred to as an "ambiguity" in

the guidelines, namely, whether a conviction under 18 U.S.C.
§ 924(e) was a "crime of violence" under the guidelines. The
judge noted that neither §924(e) nor its predecessor statute, -

18 U.S.C. § 1202(a), is listed in the statutory index. Other

'ambiguities raised by the judge are whether the "offense

statutory maximum" under §4Bl1.1 reférs to the maximum lawful
sentence‘fof the crime of violence or the maximum for any of the
crimes that would be part of a single "group" under §3D1.2 of the

guidelines, and, more broadly, what the Commission would consider

~ to be a "crime of violence." The latter concern was addressed by

the Commission in its January 15 amendments. A copy of a
memorandum from Phyllis Newton to Judge MacKihnon, specifically
addressing.certain aspects of Judge Easterbrook's decision, is
annexed hereto as Appendix A.

The working group has attempted to address these questioﬁs,
additional issues presented tovus'by David Lombardero and Peter
Hoffman, and other issues raised within the group. The remainder
of this‘memérandum addresses our attempts to resolve these

issues. Wherever possible, we have tried to include both
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advantages and diSadvantages of possible approaches. If a

consensus was reached on a particular approach, we have noted

vthat. In other instances, where the groﬁp did not agree on an

approach, we have merely presented the issue for four
consideration.

In attempting to include as many options as possible,
without presenting one "model" revision, we are aware that some
options would conflict with others. Therefore, if you decide to
make any of the changes diséussed herein, you may wish to
consider them in various combinations. We are prepared to take
any éhanges you request and redraft the suggeéted amendment in an

internally consistent manner.

II. DESCRIPTION OF 18 U.S.C. § 924(e)

There are éubstantial similarities betweén 18 U.S;C;
§ 924(e) and the Career Offender guideliné, such that we believe
a discussion of the statute may be helpful in consideringrwhethéf

and in what manner to amend the guideline.

A. The Development of the Statute

The forerunner of §924(e) was the Armed Career Criminal Act

~of 1984, 18 U.S.C. Appendix II § 1202(a) (the "ACCA"). The ACCA

amended 18 U.S.C. App. 1202(a) (1) to raise the penalty for
possession of a firearm by a thrice-convicted felon from two
years to a mandatory minimum of fifteen years imprisonment. The

ACCA, enacted as part of the Comprehensive Crime Control Act ofA
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1984, Pub. L. 98-473, Title II, §§ 1802, 1803, 98 stat. 2185,
stated: '
In the case of a person who receives, possesses, Or
transports in commerce or affecting commerce any
firearm and who has three previous convictions by any
court referred to in paragraph (1) of this subsection
for robbery or burglary, or both, such person shall be
fined not more than $25,000 and imprisoned not less _
than 15 years, and, notwithstanding any other provision
of law, the court shall not suspend the sentence of, or
grant a probationary sentence to, such person with '
respect to the conviction under this subsection, and

such a person shall not be eligible for parole with
- respect to the sentence imposed under this .subsection.

Subsectidnyl, to which the statute refers, is the Gun Control Act
of 1968) Pub. L. 90-351, Title VII, 82 Stat. 236 (formerly
codified at 18 U.S.C. Appendix II § 1202(a)), whicﬁ makes it a
crime for certain categories of persons to possess a firearm in
or affecting commerce. Effective November 15, 1986, the»fifst
sentence of 18 U.S.C. App. § 1202(a) was incorporated into

18 U.S.C. § 922(g), while the ACCA provision was incorporatéd
into 18 U.S.C. § 924 (e)(1). Firearm owners' Proteétion Act, Pub.
L. No. 99-308, §§ 102(6), 104 (a) (4), 106 (1986). Section

924 (e) (1) was amended. by Congress twice during the 1986 Session.
The first version carried over the ACCA provision of prior
convictions for "robbery or burglary, or both." Before the
effective date, however, the provision was amended to provide for
prior convictions of a "violent felony or a seriou; drug offense,

or both."
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B. Legislative History of the Statute
‘'The legislative history of the ACCA is detailed in United

States v. Gantt, 659 F. Supp. 73, 78-79 (W.D. Pa. 1987):

. . . the purpose of the ACCA is not to regulate
. the possession of firearms. 1In fact, the legislative
history indicates that the ACCA became a part of the
firearm statutes only as an afterthought. Identifica-
“tion and incapacitation of dangerous repeat offenders,
not control of firearm possession, were the statute's
‘purposes. See H. Rep. No. 98-1073, 98th Cong., 24
Sess. (1984), reprinted in 1984 U.S. Code Cong. and
Admin. News 3661; United States v. Hawkins, at 216-17.
Finding that a small number of recidivists were
responsible for a great number of street crimes,
Congress concluded that targeting these criminals for
federal prosecution and prolonged incarceration would
greatly reduce crime. H. Rep. No. 98-1073; 129 Cong.
Rec. §5295-297 (January 26, 1983) (remarks of Senator
Spector, the bill's sponsor). As originally proposed
by Senator Spector, the bill was a federal robbery
statute, to be added to chapter 103 of Title 18, the
chapter dealing with federal robbery offenses. See 129
Cong.‘Rec. S297. However, problems arose with federal-
izing what was an offense traditionally left to state
prosecutors. The National District Attorneys '
Association objected. See H. Rep. No. 98-1073, p. 4;
130 Cong. Rec. S1561 (February 23, 1984) (remarks of
Sen. Kennedy, Exhibit 1). In response, Senator Specter
proposed giving state prosecutors essentially a veto
power over federal prosecutions under this bill. See
129 Cong. Rec. S297; 130 Cong. Rec. S1560 (February 23
1984). 1In turn, the Justice Department objected to
that proposal. See 130 Cong. Rec. S1562 (February 23,
1984). Senators Kennedy and Thurmond offered an
amendment that would have, K restricted the bill to
robberies which were already prosecuted in federal
~ court, such as bank robberies. 130 Cong. Rec. S1558-
69. Finally, to solve these jurisdictional difficul-
tles, Congress settled upon attaching repeat offender
provisions to the Gun Control Act. See 130 Cong. Rec.
- H10550-51 (October 4, 1984); H. Rep. No. 98-1073,
PpP. 4-5. : ' :

- Senator Arlen Specter (R-Pa.), Qho introduced the enhanced
penalty provision in the'Senate, explained it as follows:

Robberies and burglaries are the most damaging crimes
to society.. . . . Robberies involve phy51cal violence
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. or the threat thereof, being deliberately directed
against innocent individuals. Burglaries involve
invasion of their homes or workplaces, violation of
their privacy, and loss of their most personal and
valued possessions . . . . Most robberies and
burglaries are committed by career criminals. A high
percentage of robberies and burglaries are committed by

. a limited number of repeat offenders. Many commit
scores of offenses. Some studies estimated that the
majority of these offenses are committed by career
criminals. Career criminals often have no lawful
employment; their full-time occupation is crime for
profit and many commit crimes on a daily basis . . . .
H.R. Rep. No. 1073, 98th Cong. 2d Sess. 3, reprinted in 1984
U.S. Code, Cong. & Admin. News at 3663 (quoting 129 Cong.
Rec. S296 (daily ed. Jan. 26, 1983)). '

United States v. Hawkins, supra, 811 F. 2d at 216-17.

In light of this legislative history, those courts which
have considered the issue have concluded that the,burpose of the
ACCA was punitive and not regulatory, namely, the incapacitation
of repeat offenders. United States v. Hawkins, §gp;g;,811‘F. 2d
at 216; United States v. Gantt, 659 F. Supp. 73, 78 (W.D.Pa.
1987). | |

C. The Operation of the Statute
As it now operates, no defendant is subject to the penalties
of §924(e) (1) unless he is first convicted of violating 18 U.S}C.

§ 922(g). That section makes it a crime for any person to ship,

.transport, or possess in or affecting commerce, any firearm or

ammunition, if'the person falls into one of the following seven
categories: (1) the defendant has‘a prior state or federal.
felony conviction; (2) the defendant is a state of federal
fugitive: (3) the defendant is a drug user or addict; (4) the

defendant is an adjudicated mental defective or has previously
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been committed to a mental 1nst1tutlon, (5) the defendant is an

illegal alien; (6) the defendant is a veteran with a dlshonorable

- discharge; (7) the defendant ‘has renounced his U.S. citizenship.

The penalty for a conviction of §922(g), set forth at
18 U.S.C. § 924(a)(l), is a maximum‘of five yeats ih prison. The
relevant guideline is §2K2.1, which carries a base offense level
of 9. However, if the defendant has three prior state or federal

convictions for "a violent felony or a serious drug offense,"

"~ then (and only then) he is eligible for the sanction of §924(e).

‘That sanction cannot be triggered without a conviction for

§922(g). If the defendant is sentenced pursuant to §924(e), he
faces a minimum mandatory sentence of fifteen years imprisonment
without parole. The statute imposes no upper limit. By
implication, the maximum penalty is 1ife imbrisonment.

| An issue with relevance to the guidelines is whether §924(e)
is merely a sentence enhancement or constitutes a separate
federal offense. To date, eight circuit courts have cohsidefed
that issue with respect to the prédecessdf statute, 18 U.S.C.
App. § 1202(a). Six of them - the Third, Fourth, Eighth, Ninth,
Tenth, and D.C. Circuits - have held that the ACCA did not
establish a separate offense. See Unlted States v. Blannon; 836
F.2d 843,(4th'cir. 1988) ; United States v. Gregq, 803 F. 2d 568)
(10th Cir. 1986); United States v. Hawkins, 811 F. 2d 210 (3rd
Cir. 1987); United States v. Jackson, 824 F. 2d 21 (D.C. Cir.

1987); (United States v. West, 826 F.2d 909 (9th cir. 1987); and

United States v. Rush, No. 86-1811, 42 Cr. L. Rep. 2417 (8th
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Cir. Feb. 25, 1988) (e

banc). 1In those circuits, therefore, the

§924 (e) penalty need not be sepérately charged; once a defendant
has been convicted under 18 U.S.C. §1202(a) [now 18 U.S.C.
§922(qg)], énd after proper notice and information is proﬁided by
the Government, the sentencing judge must apply the enhanced
penalties provided for in §924(e) upon proof of three prior
vioient felonies or serious drug offenses. Presumably, it is now
resqlved.that the requisite standard of proof for ﬁhe prior
felonies is a prepondefénce of the evidence. See McMillan v.
Pennsylvania, 106 S. Ct. 2411 (1986). The Fifth and Sixth
Circuits, however, have concluded that the ACCA is not merely a
sentence enhancement provision but creates a new offense for
which a defendant must be indicted and convicted beyond a

reasonable doubt before being sentenced thereunder. United

States v. Davis, 801 F. 2d 754 (5th Cir. 1986); United States v.
Brewer, No. 86-6155, 42 Cr. L. Rep. 2417 (6th Cir. Feb. 26,

1988) .

III. THE CAREER OFFENDER GUIDELINES

The‘Carger Offender Guidelines are similar in their content
and operation to 18 U.S.C. § 924(e). Thé working group has
suggested amending the guideline to confofm even more closely to
the statute, particularly Qith'respect to the definitions ﬁsed
forvpredicate foenses. See discussion, infra. Preliminarily,
however, it should be noted that virtually any defendant who is

sentenced pursuant to §924(e) will have the requisite prior
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offehsés;to qualify as a "career offender." However, because the
éuidelines and most courts do not consider §924(e) to be an
"offenée‘of conviction" (as previousiy stated, 18 U.S.C. § 924 (e)
does not appear in the statutory_index),.and because the offense
of conviction thaﬁ triggers the §924(e) sanction [18 U.S.C.
§ 922(g)] is not a "crime of violence or a cohfrolled substance

offense," the §924(e) defendant will normally not be subject to

the Career Offender guideline.

“A. The Development of the Guideline

'An early version of the Career Offender guideline appeared
in the Commission's Preliminary Draft of September 1986 (pages

127-28), in the form of a policy statement:

C321. If the offense of conviction is a violent offense or
a controlled substance offense and the offender has at least two
prior felony convictions, each of which is either a violent
offense or a controlled substance offense, then the sentence
shall equal the maximum term of imprisonment authorized for the
offense. This policy statement implements 28 U.S.C. § 924 (h).
Violent offenses are the state and federal counterpart of
offenses in Chapter Two, Part A, Offenses involving the Person,
and any other offense that involves force or threat of force
against a person, including burglary of a dwelling. Controlled
substance offenses are described in Section 401 of the Controlled
Substance Act (21 U.S.C. § 841); Sections 1002(a), 1005, and 1009
of the Controlled Substances Import and Export Act (21 U.S.C. §8§

- 952(a), 955, and 959); and Section 1 of the Act of September 15,

1980 (21 U.S.C. § 955a).
In the Revised Draft of January 1987, the following version

appeared as a guideline (page 165):
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' §B311. Special Offenders Defined

If (1) the defendant was at least eighteen years old at the time
of the current offense, and (2) more than a minor participant in
the current offense, and (3) the current offense is a crime of
violence or trafficking in a controlled substance, and (4) the
defendant has at least two prior felony convictions of either a
crime of violence or a controlled substance offense, the sentence
shall be at or near the maximum term of imprisonment authorized
by statute for the offense of conviction. :

Linda Clemons could find no entries in the computerized
index of public comment pertaining to the Career Offender

guideline.

B. The legislative History of the Guideline

The Career Offender guideline was issued pursuant to the
directive in 28 U.S.C. §994(h) that "thevCommission shall assure
that the guidelines specify a sentence to a term of imprisonment
at or near the maximum term authorized for categories of
defendants in which the defendant is eighteen years or older

and --" has been convicted of an instant felony that is either a

crime of violence or a drug trafficking'offense and has two or

more prior similar felony convictions. The prior convictions may
be eéuivalent state offenses. |

The relevant legislative history of this provision was
summarized by John Steér a ye?r ago. A copy of his memorandum,
including his interpretation of the statutory directive and his
recommendations to the Commission, is/anneXed hereto as Appendix

B [hereinafter "the Steer Memorandum"].
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Cc. The Operation of the Guideline
In its current form, the Caréer Offender'Quideline is
potentially bbthrunder-inclusive and over-inclusive. It ié
potentially under-indlﬁsive in that it fails to apply to
defendants convicted of violating 18 U.S.C. §922(g) and sentenced
pursuant to §924(e). As amended, the guideline focuses
exciusively on the'cdunt of conviction, rather ﬁhan the conduct
involved, both as to the instant offense and the prior pffenses.
Since there is no separate guidéline for §924(e), any.defendant
éentenced pursuant to that enhancement but convicted of violating
18‘U.S.C. § 922(g) would necessarily receive the mandatory
 minimum statutory sentence, regardless of the éeriousness of the
underlying offense. See §5G1.1(b). In much ﬁhe same way, the
guideline is also potentially over-inclusive. It makes no
distinction between defendants convicted of the same offenses,
either as to the seriousness of their instant offense or their
previoué convictions. For example, two defendants convicted of
the same federal drug felony [e.g., 21 U.S.C. §841(a)(1)], eachv.
with two prior drug offenses, would be subject’to the same career
offender sanction, even if one defendant was a drug "kingpin"
with serious prior offenses, while the other defendant was a low-
level street dealer whose two prior convictions for distributing
.small amounts of drugs resulted in actual sentences of probation.
Under féderal law, both defendants are likely to be convicted |
under the same statute. For the instant offense, even if the

amount distributed was no greater than that involved in the prior
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offenses, the low-level defendant would face a minimum offense
level of 32 under this guideline (210-262 months). Possible
approaches to this perceived problemn, and-others, are discussed

below.

IV. SPECIFIC ISSUES AND PROPOSALS

A. Should the Commission adopt a guideline which reflects
a_more flexible approach to the statutory lanquage?

Some staff members believe that the Commission should
consider adopting a career offender guideline that ‘is less
mechanical and more related to offénse conduct. Peter Hoffman
has drafted such abproposal, annexed hereto as Appendix C. The
Steer Memorandum (Appendix B) concluded that the‘legislative
history of the guideline supported such an approach. Peter's

proposal places the career offender in criminal history category

VI, but at the adjusted offense level resulting from the

underlying offense conduct, enhanced by [four] levels. Peter’
claims a four-levéi eﬁhancement isrmost consistent with current
practice, but that an enhancement "penalfy" of as few as two |
leyels or as many as six levels could be justified.

This approach offers certain advantages: it_takesbintb
account the defendant's real offense behayidr; it ailows for
multiple count analysis, where appliéable, with a resulting
combinedkoffense level; and it ensures that the severe penalties
of this guidéline would be more closely tied to the defendant's
actual conduct in committing the instant offense rafher than

simply to the statutory penalties for the count of conviction.
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Thus, in the previously described example, the low-level drug
seller would be penalized for his recidivism, but the penalty

would still be tied to the quantity of drugs involved, as opposed

~to simply the offense of conviction. The low-level dealer would

thus :eceive a lesser sentence than the "kingpin."

However, other stéff members believe the Commission should
noi change its conceptual approach to this guideline. Assuming
the primary purpose of this guideline is to incapacitate repeat
offenders simply because of their repetitive commission of
certain caiegories of crimes,.then the sefiousneés of the instant
offense conduct is not parﬁicularly important. The philosophical

question is left to the consideraiton of the Commission.

B. Should the guideline otherwise attempt to distinguish
the seriousness of prior offenses? ,

Another way of ameliorating the potentially unfaif impact of
this guideline would be to distinguish between the seriéusness of
g;igg offenses of career offenders, whereas the proposal
discussed above in (A) is based on the seriousness of the instant
offense conduct. One proposal, either as an alternative or an
addition to (A), is to require that the sentences imposed for the
prior offenses of conviction excee& one year and one month,

paralleling the threshold of §4Al.1(a).  Thus, in the previously

~described example, the prior convictions of the low-level drug

seller would not be counted for career offender purposes because
they résulted,in sentences of probation.

This approach distinguishes between career offenders who

have committed serious prior offenses and those whose prior
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of fenses were relatively minor, but nonetheless carried a
substantial possible sentence. It also furthers ﬁhe purposes of
specific deterrence, since the defendant who received only
probationary sentences before may well need a prison sentence to
deter him from future criminal conduct, but not a sentende of 210
months (the minimum sentence for a career offender convicted of
distributing any quantity of drugs). Providing a reasonable
'mechanism for reducing the lengthy prison terms of career |
offenders would also ameliorate the prison impact potential of
this guideline.

However, this approach is subject to the same criticism as
the conceptual change.suggested in (A); that is, it qualifies the
punishment of recidivism for its own sake. In addition, it could
be argued that it perpetuates past sentencing disparities, in the
'same way that argument has been made with respect to §4A1.1 by a
number of the defendants who have filed guideline challenges to
data. Howaver, the legal staff believes this particulaf legal
challenge to be extremely weak, and thus far no reviawing court
has shown any interest in it. We therefore believe the threshold
of one year and one month in §4A1.1 is a reasonable‘standard for

distinguishing the seriousness of previous offenses.

C. Should Acceptance of Responsibility (§3E1.1) Be

Available to Career Offenders?

The Career Offender guideline, like Criminal Liﬁelihood, is
applied after the Chapter 3 adjustment for Acceptance of

Responsibility. Therefore, a defendant subject to this guideline
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who pleads guilty and otherwise evinces acceptance of
responsibility does not benefit from a two-level reduction in his
offense level. The argument for making the reduction available
is that it would give defendants some incentive to plead guilty.
On the other hand, the guideiine sentences for career offendérs
are so high thAt the two-level reduction, by itself, is unlikely
to induce many guilty pleas. 1In addition, the notion of
"acceptance of responsibility," is eroded by permitting a
defendant to4"accept‘responsibility" for the thi:d in a
continuing series of major felonies; A defendant in these
circumstances who was repenﬁant could cooperate and the:eby win a
departure. However,.if the Commission were to adopt the changes
discussed in proposal (A), supra, then "acceptance of
responsibility" would appropriately be calculated in determining
. the defendaht;s adjusted offense level. 1In those circumstances,

it would be 1ikely.to result in more guilty pleas.

D. Should the gquideline be amended to account for

sentences imposed more than fifteen years before the
instant offense?

It'was pointed out to the working group that a habitual
criminal might avcid application of the career offender guideline
because he previously served a lengthy sentence. For example, a
defendant may have committed a scries of predicate felony
offenses more than fiftéen years before the instant offense,
culminating in- an offense for which he served fifteen years in

prison, and immediately upon his release committed the instant
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v offense. Although the offense resulting in the fifteen year

imprisonment would‘be counted both for purposes of computing the

- defendant's criminal history (see Application Note #1 to §4Al.1)

and for purposes of the career offender guldeline,wthe other
prev1ous convictions would not be counted for either purpose.
Hence, the instant offense would not qualify thlS defendant as a |
career offender. The working group does not believe this problem
warrants adopting a more inclusive approach for prlor offenses
under the Career offender guideline than under Crlmlnal History,
in general. 1In addition, some of those defendants who would
escape the career Offender guideline for thisireason would
probably be subject to the enhancement of 18 U.S.C. §924(e),

which has no applicable time bar for predicate convictions.

E. Should the guideline be amended to account for multiple

convictions?

As it currently operates, the career Offender guideline is
predicated on the statutory maximum for the 1nstant crime of
violence or ‘controlled substance crime, and is not affected by
the commission of multlple offenses. For example, the guideline

offense level for a career offender whose instant offense was

armed bank robbery is 37, regardless of whether the defendant was

convicted of holdino up one bank or three. The working group
does not believe this amendment is necessary because the
guideline's offense levels are already soO high. 1If the
Commissioners want the guideline to reflect the commission of

multiple offenses, we recommend further consideration of the sort

B inaas |
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of proposal discussed abdve in (aA), reflecting a defepdant's
underlying offense behavior, which would include accounting for
multiple offenseé, as well as acceptance of responsibility, etc.,
in‘determihing the adjusted/combined offense level prior to the

enhancemeht "penalty."

F. Should a policy statement be added‘to the quideline
sugqgesting that ade might be a relevant factor to
imposition of this guideline?

A good deal of empirical evidence suggests that a criminal's
likelihood to recidivate declines substantially after he reaches
his mid to late thirties. See, e.q., Cussoh and Pinsonneault,
"The Decision To Give‘Ub Crime," Cornish and Clafke (eds.), The
Reasoning Criminal, New York: Springer-Verlag, 1986. sSince the
Career Offender guideline may impact on ﬁany defendants just
before or as they reach thaﬁ age, subjecting them td very lengthy
prison terms, David and Peter asked the group to consider whether
a policy statément suggestihg age as a potentially reievant
factor should be added to this guideline.

| Our short answer is "no." Such a policy statement would be .
completely inconsistent with the guidelines in their entirety,
and §5H1.1, in particular. Whatever merit there may be to this
proposal, it should‘apply with equal force throughout the
guidelines. Obviously; that is an issue well beyond the scope of
this memorandum. |

Moreover, while our review of the literature was by no means

exhaustive, some authorities believe recent patterns of
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recidivism may be changing. In her new book, Crimewarps: The

Future of Crime in America (Anchor Press/Doubleday),

criminologist Georgette Bennett opines that the traditional

.criminal profile of "young, male, poor and uneducated" will

increasingly be replaced by older and more affluent offenders.
Of course, it is arguable whether this segment of society will

have the same rate of recidivism as the young and poor.

G. should the Application Notes be amended to clarify the
guideline?‘ ’ |

We propose that the Appliéation Notes to §4B1.1 be amended
to specify that "the term 'offense statutory maximum' ﬁnder
§4B1.1 refers to the maximum term of imprisonment authorized for
the offense of conviction that is a crime of violence or a
controlled substance crime. If the defendant is convicted of
committing two or more crimes of violence or controlled substance
offenses, apply the'highest maximum term of imprisonment for any
sinéle such count of conviction." This amendment would clarify
ambiguities raised by callers to the TAS and'by Judge Easterbrook

in the Jackson case, supra.

H. Should the Application Notes be amended to clarify the
: applicability of prior sentences imposed in unrelated

cases? ‘
The working group recommends that the provisions of

§4A1.2(a)(2) should be added to those already listed in
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‘Application Note #4 to §4Bl1.2. Currently, a prosecutor could

argue that two prior sentences imposed in related cases satisfied
the predicate offense requirement of the Career Offendér
guideline. Section 4Al.2(a)(2) states, in part, "prior

sentences imposed in related cases are to be treated as one

sentence for purposes of the criminal history." We believe the

commission intended this provision to apply tovthe Career
offender guideline, as is suggested by §4B1l.2(3) (B). However,
the failure to include §4A1.2(a)(2) in Application Note #4 with

the other specified provisions creates an unnecessary ambiguity.

I.  Should the application notes be amended to clarify
whether the gquideline applies to a defendant convicted
of aiding and abetting_a "crime of violence"?.

Application Note #2 to §4Bl.2, which discusses the term

"controlled substance offense," includes the sentence: "This

definition also includes aiding and’abetting; conspiring, or
attempting to commit such offenses, and other offenses that are

substantially equivalent to the offenses listed." This sentence

'is noticeably absent from Application Note #1, which discusses

the term "crime of violence." We take no position as to whether
the sentence should be included in bbth definitional paragraphs;
rather, we simply note the discrepancy, as have probation |
qffiéers in the field. There are justifiable practical reasdns
for maintaining the discrepancy, including the fact that, in
practice, prosecutors often accept a piea to a Title 18

conspiracy count (18 U.S.C. §371, which carries a maximum term of
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five years imprisonment) from defendants with very low levels of
culpability. However, it may be helpful to formally redognize
the discrepancy if the Commission wishes to maintain it, in order
to aVoid different interpretations. This amendment should be
considered‘régardless of whether or not the Commission decides to
adopt different definitions for the predicate felony offenses in

the guideline (see next section).

J. Should the definitions of the predicate offenses be
amended to parallel those in 18 U.S.C. §924(e)?

The working group believes that the terms "crime of
violence" and "controlled substance offénse," together with their‘
definitions, should be deieted from the gﬁidéline. In their
place, we recommend that the Commission adopt the terms "violent
felony" and "serious drug offense" from 18 U.S.C. §924 (e), along
with the definitions from that statute. The definitions from
§924 (e) were not considered by the Commission prior to issuance
of the guidelihes. They are more comprehensive and of more
recent vintage than the current guideline terms ahd definitions.'

Staff members have expressed concern about the definitions
of the terms "crime of violence" and "controlled substance
offense" in the Career Offender guideline prior to the last set
of amendmehts. The current use of the term Vcontrolled
substance offense" introduces a new offense description into the
dfugblaw, one which will have no legislative history and less
interp;etive case law than would a term already.adopted by

Congress. Also, the listing of offenses by section number will
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necessitate the continuous review of new drug laws, both in terms
of their substantive similarity fo those already listed in the
guideline and simply in terms of the revised section numbers.

It was generally agreed that a more generic classification

‘would be preferable. One suggestion was to adopt the language of

the RICO statute for predicate narcotics offenses. _Hewever, that
approach would include drug offenses often used for peripheral
defendants (e.g., telephone counts) and might go well beyond the
intent of the enabling legislation.

We believe a better approach would be to adopt the term
"serious drug offense" already adopted by Conéressiin 18 U.S.C.
§924(e), along with the definition from that section. Such a |
definition would solve the problems inherent in the use of the
term "controlled substance offense," take advantage of a term
specifically adopted by Congress and subject to case law
interpretation, and avoid the problem of including relatively
minor‘drug offenses that are not already included within thev
current guideline definition. At the same time, the adoption of
this "generic" statutory term and definitionlwill‘minimize the
likelihood that a serious dfug offender whose convictions do not
fit neatly into one of the specifically numbered statutes
included in the guideline (now or in the future) will avoid the
sanction imposed by the Career Offender provision.

Likewise, the group favors adoption of the "violent felony"
term from §924(e). It is more specific than the definifion of a

Ycrime of violence" in 18 U.S.C. § 16, and more narrowly drawn.
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The group's general feeling is that because the penalties

imposed by this guideline are so severe, linking the definitions

of predicate crimes to those already approved,‘defined-and joined
together by Congress for the heavy sanction of §924(e) would
facilitate both the acceptance of the guideline and its proper
application. |

Peter Hoffman has drafted a tentative proposal incorporating
these definitional changes, annexed hereto as Appendix C. |
Peter's draft also addresses the issues raised in Sections (G),
(H) and (I), above. However, we have the following comments

about the draft:

(i) The draft proposal essentially adopts verbatim the
definitions from §924(e)(2). However; Peter has chahged
"burglary" to "burglary of a dwelling." This limitation conforms
to the current guideline, which defines "crime of violence">to
inciude convictions for burglary of a dweiliné, but not
convictions for burglary of "other structures." See Application

Note #1 to §4Bl1.2. However, both on its face and as intended,

the statutory definition of "violent'feldny" in §924(e) is not

limited to burglaries of dwellings. Prior to its amendment in
1986, only convictions for "robbery" or "burélary," as those
terms were defined in 18 U.S.C. § 1202(c), triggered the sentence
enhancement provisions of the ACCA. Burglary Vas defined in 18
U.S.C. §1202(c)(9) to cover a wide variety of private property,

as follows:
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"[A]lny felony consisting of entering or remaining
surreptitiously within a building that is property of

another with intent to engage in conduct constituting a
Federal or State offense."

Moreover, the legislative history of thé‘ACCAjand the 1986
amendments thefetq, as discussed above, shows that the drafters
of the'statute‘were cpncerned about burglaries both in homes and
workplaces; The 1986‘amendments sought to broaden the reach of
the ACCA by expanding the types of prior convicti&ns which could
be used to trigger the sentgnce enhancement provisions of‘the
Act. |
(2) The draft proposal essentially merges the ﬁserioué drug

offense" definitions of §924(e) (2) (A) (i) and (ii) intovone
generic category, which we favor. However, it fails to édopt the
statutory reference for the térm "controlled substance" found in
§924 (e) (2) (ii), which could lead to unnecessary confusion,
litigation, and disparityf We favor including the reference.

‘(3) In attempting to further define "violent felony" by the
use of examples, the draft‘proposal departs from the statutory
model and again invites argument as to why other offenses were
not specificallyyliéted. Representatives of the training staff
and TAS staff report that where examples are used,vpeople in the
field tend to limit the definitions to those examples. Most of
us (but not all) therefore favor adopting both the language and
form of the statute, without the use of examples. An aiﬁernative
approach acceptable to all members of the group is to emphasiZe
in the Comhentary that the examples are merely illustrative, andk

not comprehensive.
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" A copy of the proposal reflecting these suggestiqns is

appended to Peter's draft in Appendix C.

A related question is whether the court may go beyond the
text of an ambiguous statute of conviction and examine the
factual circumstances of the offense to determine whether it
falls within the enhancement provisions of the guideline. One
court that has studied this issue with respect to the "violent
felony" definition in 18 U.S.C. ‘§924 (e) concluded that the court
could look to the factual circumstances of a state conviction for
preventing or dissuading the trial testimony 6f a victim/witness
to see if itAcame within_that definition, because thevemphasié of
the property crime definition in 924(e)(1)(B)(ii) is on conduct.
See United States v. Sherbondy, 652 F. Supp. 1267, 1269 (C;D.
cal. 1987). If the Commission were to permit a similar approach,
there would be even less valﬁe to including examples within the

definition.

K. Should the Commission adopt a gquideline or policy
statement relating to defendants who are subject to the
enhancement provisions of 18 U.S.C. §924(e), and if so,
what should it be? _

In light of Judge Easterbrook's opinion in United States v.
Jackson, supra, and some of the TAS calls, the Commission may |
wish to adopt a guideline or policy statement spécifically
addressed to defendants who are éubject to the enhancement
provisions of 18 U.S.C. §924(e). The recommendation of the

working group is that we should not issue any such guideline or
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policy stétement at the present time. As the Commission monitors
“the apblication of §2K2.1, §4B1.1, and ESG;.l, it will be better
prepared to address the necessity of such a gﬁideline.

Should the Commission elecﬁ to issue a guideline, one
approach would be to add 18 U.S.C. §924(e) to the statutory
index and/or create a new guideline, numbered §2K2.5. Such a
guideline might be assigned a base offense level of 37, which
would allow for life imprisonment at the top of the range (360
months - life). It should be noted that while the suggested
guideline offense level of 37 is the lowest offense level in
ériminal History Category VI carrying a maximum guideline range
of life, the-minimum of that range of 360 months, which is twice
the minimum of fifteen years required by statute in §924(e).
Thus, under this proposal, a judge would have to depart to give a
§924 (e) defendant less than thirty years. To rectify this
problem, the Commission might elect to adopt a new guideline
applicable to'§924(e) defendants predicated on the minjimum
étatutory sentence (Level 30) with a guideline range of 168-210
monihs. This approach would require the judge to depart in order
to impose a higher sentence. A

A new guideline might provide for distinctions among
defendants in the form of specific offense characteristics
related to the underlying conduct of the possession offense -

18 U.S.C. §922(g). Importantly, §922(qg) is'a mere possessory
offense, not requiring any use of the firearm or ammunition.‘

Moreover, the Commission has no data for this offense or its
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predecessor [18 U.S.C. §1202(a)] to provide insight as to
distinctions in current sentencing practices. Consequently, the
working group does not believe we can legitimately devise
specific offense characteristics that would replicate existing
sentencing practices. See page 1.12 of the guidelines.

Another way for the Commission to address the absence of a.

§924 (e) guideline is.by including-commentaryvin §2K2.1 (the

current guideline for convictions of 18 U.S.C. §922(g)) stating
that the Career Offender guideline should be cbnsidered for any
defendant who is.being sentenced pursuant to 18 U.S.C. §924(e).
And, finally, the Commission might consider including §924 (e)
sentences as "crines of violence" in the Career Offender
guideline. However, as discussed above, the prévailing viewkin
the circuit courts is that §924(e) is not a separate crime at
all, but rather a sentence enhancement provision. That suggests"
that it doés,not»require a guideline nor does it properly belong
in the statutory index.

For the present, therefore, the working group recommends
leaving the sentencé to be imposed pursuant to 18 U.S.C. §924(e)

completely within the discretion of the sentencing judge. 1In so

‘doing, the Commission will avoid the likely claims of

arbitrariness and the unfairness of predicating a guideline based
on'either the minimum or maximum statutory sentence, but not

both.
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MEMORANDUM
TO: Judge MacKinnon
FROM: -  Phyllis Newton,:\"

SUBJECT: Easterbrook Decision

DATE: 1 February 1988

I have taiked to a -‘number of peopls regarding the
Easterbrook gquestion and would 1like to provide yvou with the
current thinking of the Commission staff regasding this issue.
As I expressed to you, we generally do not see his concern to be

serious, particularly in light of the emergency amendments.

There are three basic issues encompassed in Easterbrook's

decision. The first concerns the lack of a gp_e_cificguideliné
for 18 U.S.C. 924(e). He is correct that there is no guideline
for that offense. The question is whether or not that is a
seriéus problem. Section 924(e) has rep.iaced the old 18 U.S.C.
App. 1202 that prohibited career crimin‘als from possessing a
dangerous weapon.. While there is no reference to'924>(e) in the

Statutory 1Index, that section is an enhancement statute for



922(g), which is listed in the Statutory Index. Even if there
had been no reference for 922(g), guideline 2X5.1 that directs
the court to the most analogous guidelihe would lead one to 2K2.1
(Reéeipt, Possession, or Transportation of Firearms and Other
Weapons by Prohibited Persons). This guideline carries a base
offense level of 9, specific offenée characteristics for altered
or'obliterated serial numbers and for possession for sport or.
recreation, and a cross reference to an offense committed or
attemptéd while possessing the firearm. The problem arises
because 18 U.S.C. 924(e) carries a mandatory minimum term of
fifteen years, and it,is probable that there is no means of
reaéhing this minimum (much less the maximum of life) through the
base offense and specific offense characteristics. However,
SGi.l(b) assures that should a guideline sentencing range be
below the statutory minimum, ﬁhat minimum becomes the guideline
sentence. If multiple counts aré involved, 924(e) does not
require a cmnsecutive,tefm.as is true for 924(c). Some would

argue that this is not a satisfactory solution because any

‘sentence above the statutory minimum would result in a departure

from the guidelines, and, as a direct result of the mandatory

- fifteen year minimum, potentially no additional harm would result

from a multiple count case involving 924 (e).

There are several possible solutions to this first concern.
A separate guideline could be written for 18 U.S.C. 924 (e), but
without data it is not clear what the base offense level should

be. One might argue that the base offense level could be the



first level at which the mandatory minimum enters the sentencing
téble (level 29). But what characteristics distinguish the
offender who should receive ' the mandatory minimum from the
offender Qho might well receive life? The underlying conduct
tends to provide distinctions, and that is precisely what 2K2.1
does in its cross reference. This suggests a different potential
§olution. The Commission might well add 18 U.S.C. 924 (e) to the
Statutory Index, referring the court to 2K2.1, and add a specific

offense characteristic to that guideline that provides an

- increase if the offender is convicted of 924 (e). 'But, again, it

is not clear the number of levels to be increased. Related to
this solution is the possibility of adding a cross reference to
2K2.1 that directs one to apply the career offender guideline to
a felon in possession convicted of 924(e). While we suspect that
this statute is used for bad actors, this suggested solution
seems particularly onerous given'our lack of data. What seems
most appealihg at this  time is that the Commission make ‘no
changes. The Commission through its mohitofing efforts will see
how many departures or even how many sentences  resu1t from
appiication of 5Gl.1(a) and will be in a better position to
determine the appropriate base offense level and the need for

specific offense characteristics.

Easterbrook's second concern relates to whether the heading

nOffense Statutory Maximum" at 4Bl.1 refers to the maximum lawful

sentence for the crime of violence or the maximum for any of the

crimes that would be part of a single 'group' under 3D1.2 of the



guidelines. While Judge Easterbrook did not have the clarifying
lléngﬁ;ge in the January 15 amendments ‘at the time of his
_decision, we believe that those emergency amendments have helped
to clarify this issue. Thé'April version of 4Bl.1 referred at
(2) to the instant offense as a crime of violence, suggesting
that reievant violent conduct ﬁight be sufficient to trigger the
career offender guideline. Under the January 15 version, (2)
makes clear that it is the insﬁant offense of conviction that
must be a crime of violence. Therefore, it is ;the' statutory
maximum for the offense of conviction that applies when
determinihg the appropriate level to apply for career offender.
It ‘is true that there is nothing in the commentary that says
specifically that the offense that triggers the career offender
guideline' is also the offense one must turn to in order to
determine the appropriate statutory»maximum. We did not view
this as a problem, particularly with the clarifying language of
the amendment. 'If the Commission wisheé, we might suggest

clarifying language to the commentary.

' The third concern is with the definition of crime of
vidlencef Jﬁdée Easterbrook makes a solid point, here, when he
suggests that the possession may be a crime of violence under the
Commission's definition; i.e., "by its nature tit] involves a
substantial risk that physicai force against the person or
property of another may be used." However, this is an issue that

the Commission has previously addressed. The Commission decided

not to interfere with the language and definitions of federal



statutes and elected to use the language of 18 U.S.C. 16 to
define a crime of violence. Judge Easterbrook's concern seems to
be with the language of the statute, since that is the language
we have used. In an effort to more precisely define violent
crime, Congress made another attempt in 18 U.S.C. 924 (e), and yet
again it refers to risk of harm. There is curfentlyva working
group looking into problems with the career offender guideline,

and this definition is one of their areas of concern.

This obviously does not point to a solution but does offer
you the possible directions the Commissién might take in
addressing the concerns of Judge Eastérbrookﬁ We believe that
the career éffender wbrking group is well awére of the judge's
concerns, and will be considering them in making any suggested

changes to the Commission.

If you have any questions related to this case (or others),

please give me a call. I hope that this addresses your concern.
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LEGAL MEMORANDUM:

TO: ~ The Commission

1
FROM: ’>~ John Steer

SUBJECT: Interpretation of 28 U.8.C. § 994 (h)) Speéial Offender
Provision :

The Commission has asked for a legal opinion construing the
provision in 28 U.S.C. § 994 (h) which directs the Commission to
"assure that the guidelines specify a sentence to a term of
imprisonment at or near the maximum term authorized for
categories of defendants in which the defendant is eighteen years
old or older and - "... has been convicted of an instant felony
offense which is either a crime of violence or a federal drug
trafficking offense and has a prior record of 2 or more felony -
crimes of violence or drug trafficking offenses. The precise
question is whether the phrase "maximum term authorized" means
the maximum term of imprisonment authorized by the statute for
the instant offense or, alternatively, whether it means the
maximum term authorized under the Commission's guidelines for
categories of defendants whose present and past criminal behavior
meet the statutory criteria.

_ Counsel's conclusion is that a 1literal reading of the

language suggests that it means “maximum term authorized by

\ statute", an interpretation which finds support in the

| legislative history. However, this literalistic interpretation

. conflicts with the larger context of the provision and probably

- goes further than intended by the author of the original
provision, Senator Kennedy. :



Counsel's recommendation is that the Commission adopt an
intérpretation which is consistent with the overall context of
the provision and the probable»Congressional'objective sought to
be achieved. That apparent objective is to punish repeat violent

offenders and repeat drug traffickers (as defined in section

994 (h)) among the most severe of any defendant category involving
those offense circumstances, with the punishment to include very
substantial terms of imprisonment often approaching, if not
reaching, the statutory maximum. Counsel further recommends that
the guideline provision be called "Career ‘Criminal Provision"
instead of "Special Offender Provision" and that the Commentary
briefly explain the Commission's rationale for a less

jiteralistic reading of the statutory language.

Background and Discussion

As enacted in the Ssentencing Reform chapter of the 1984
Comprehensive Crime Control Act (98 STAT. 1837, Pub. L. 98-473),
the first sentence of the provision at issue read as follows:

"(h) The Commission shall assure that the gquidelines will
specify a sentence to a term of imprisonment at or near the
maximum term authorized by section 3581(b) of title 18,
United States Code, for categories of defendants in which
the defendant is eighteen Yyears old or older and -..."

(underlining added).

Ssection 3581(b) is the section of the Sentencing Reform Act
which purports to 1list the maximum authorized terms of
imprisonment for various classes of offenses. In fact,
however, section 3559 (b) (2) overrides this provision,
stating that "the maximum term of imprisonment is the term
authorized by the statute describing the offense." later
recognizing that this made section 3581(b) largely
superfluous, and cross-references to it erroneous, Congress

enacted corrective legislation.

The Criminal Law and Procedure Technical Amendments of 1986,
Pub. L. 99-646 (November 10, 1986), amended 28 U.S.C.
§994 (h) by striking the reference to section 3581(b) of
title 18, U.S. Code. This left the first sentence of
gection 994 (h) in its present form, reading: ‘

"(h) The Commission shall assure that the guidelines
specify a sentence to a term of imprisonment at or near
the maximum term authorized for categories of
defendants...". ' ;

There is no ditect explanation in the legislative history
for this recent technical amendment, but it is helpful to

note that another provision in the same bill struck the
reference to section 3581(b), previously contained 1n



section 3563 (b)(11), pertaining to conditions of probation.l.
The legislative history for this latter change states that
it simply was "a technical change to eliminate an improper
cross-reference to 18 U.S.C. 3581(b)." S.REP. 99-278, 99th
Cong., 2d Sess. 3 (1986). The reason, of course, why it wvas
an improper cross-reference was because 3559(b) (2), through
its reference to the statute describing each criminal
offense, controls the maximum authorized imprisonment, not
section 3581(b). Note, however, that the context for this
latter technical amendment does not readily lend itself to
an interpretation that the "authorizea” in (b)) (11) could
have any meaning other than "authorized by statute". This
suggests that the amended 994 (h) should be interpreted in a
parallel fashion. , '

Yet, a more careful reading of the legislative history
surrounding the origin of section 994(h) casts doubt on
whether Congress and the section's principal author really
intended for the present language to compel the Sentencing
Commission to construct its guidelines in a fashion that
will require a near statutory maximum, determinate sentence
(with no parole and greatly reduced good time credit) for
all defendants meeting the "career criminal" criteria in
994 (h). The Senate Committee Report on the Comprehensive
Crime Control Act of 1984 briefly described the rationale
and background of 994 (h) as follows: ’

Subsection (h) was added to the 98th Congress %o
replace a provision proposed by Senator Kennedy enacted
in S.2572, as part of proposed 18 U.S.C. 3581, that
would have mandated a sentencing judge to impose a
sentence at or near the statutory maximum for repeat
violent offenders and repeat drug offenders. The
Committee believes that such a directive to the
Sentencing Commission will be more effective; ¢the
guidelines development process can assure consistent

and  rational implementation of the Committee's view
that substantial prison terms should be imposed on

repeat violent offenders and repeat drug traffickers.

S. REP. 98-225, 98th Cong., 1st Sess. 175 (1983)

(emphasis added). :

here

1 section 3563(b) (11), with the 1language stricken shown
with a line through it, reads as follows:

"(11) remain in the custody of the Bureau of Prisons during
nights, weekends, or other intervals of time, totaling no
more that the lesser of one year or the term of imprisonment
authorized for the offense in section 3581(b), during the
first year of the term of probation:".

§3—'



The Kennedy Amendment to S. 2572, 2 as the above Committee
Report states, was not a directive to the Sentencing Commission,
but rather was a mandate to the sentencing court contained in
section 3581. The provision read as follows:

CAREER CRIMINAL

(1) For the purposes of this section, a career criminal is
defined as a person sixteen years of age or older who has
been found guilty of a crime of violence which is a felony
offense or an offense described in section 841, 952(a), 955,
or 959 of title 21, and has been convicted of two prior

- felony offenses, each of which is either a crime of violence
in violation of State or Federal law or an offense described
in section 841, 952(a), 955 or 959 of title 21.

"(2) A career criminal shall receive the maximum or
approximately the maximum penalty for the current offense.

"(3) Prior to full implementation of the provisions of Title

'V, relating to sentencing reform, a career criminal may
receive a sentence of imprisonment without parcle prior to
the expiration of the full term of imprisonment imposed by
the court.

Note, first of all that this or1g1na1 Kennedy proposal was
clearly a part of sectlon 3581 and the maximum punishment
reference in part (2) of the Career Criminals amendment clearly
was the maximum in section 35815 not the maximum in the statute
governing the criminal offense. ‘The implications of this are
substantial. For example, any offense statute carrying a maximum
term of imprisonment of less than 20 but ten or more years would
under section 3559(a) be classified as a Class C felony, but the
maximum term of 1mprlsonment actually imposeable under section
3581(b) for Class C felonies is 12 years. Thus, in many
instances, the combination of sections 3559 and 3581 in S. 2572
had the effect of lowering the statutory maximum sentence, and
the Kennedy amendment clearly was tied to those lower maximums.

Note, secondly, that the th1rd part of the Kennedy
amendment, which appeared to address the application of the
amendment in the time between enactment and "full implementation
of ... sentencing reform," left it discretionary with the judge

. 2 g, 2572 was the immediate predecessor to the 1984
Comprehensive Crime Control bill. This bill passed the Senate
September 30, 1982. The House, however, stripped out all of the
sentencing provisions, and President Reagan ultimately vetoed the
legislation for other reasons.

'3 Unlike the 1984 legislatxon, S. 2572 did not contain a

Section 3559(b)(2) provision which overrode the maximums in
section 3581.

_y.



as to whether the individual would be eligible for parole. 1If,
on the one hand, the judge decided to permit parole, then the
actual time served could be substantially less than the statutory
maximum because of parole and good time. If, on the other hand,

- the judge decided not to permit parole, the defendant still would
_ probably serve slightly less than two-thirds of the statutory
maximum because of the greater good time which could be

accumulated under the law prior to sentencing.

S. 2572, had it been enacted, would have abolished parole
and reduced good time credits to 36 days (10 percent) per Yyear.
There is no indication, however, that the author of the Career
Criminals provision, nor any other members of Congress, intended
for the implementation of the bill's determinate sentencing
system and substantially reduced good time to have the effect of
drastically increasing the time to be served by Career Criminals
convicted after sentencing reform was fully implemented. Yet, of
course, that would have been the result. ~

When the Kennedy amendment was brought forward to the 1983~
1984 Comprehensive Crime bill, several significant changes were
made. Most importantly, as the above-cited Committee Report
passage indicates, the provision was made a directive to the
Sentencing Commission rather than to the sentencing judge. The
reach of the provision was also limited to defendants 18 years
old or older (increased from 16 in the original version).

In Counsel's opinion, the effect of changing the provisibn

' to a directive to the Sentencing Commission is to leave it the

Commission to construe this directive as consistently as it can
with the numerous other Congressional directives in the

" Ccommission's governing statute.  The phrase "at or pear the

maximum authorized", together with the Committee Report
expression of an intent that ngubstantial prison terms should be
imposed on repeat violent offenders and repeat drug traffickers"
(emphasis added) provide some latitude to the Commission. More
importantly, the larger Commission objectives of categorizing
defendants and offenses can, as the same Report paragraph states,
nassure consistent and rational implementation of the Committee's
view...". Finally, the 1986 technical amendments should not be
taken as an effort to further increase or lengthen the terms of
imprisonment for career criminals. As earlier indicated, the
maximum specified in the statute for the offense may exceed the
maximum derived from sections 3559(a) and 3581(b) in some

instances.

Reasonably construing the provision_in'its present context

4 15 actuality, the third part of the amendment 1likely
would have been completely ineffective, for the effective date
provisions for section 3581, of which the Kennedy amendment was a
part, delayed the implementation of this provision until the
sentencing guidelines went into effect. .

- ¢~



and in light of the total legislative history, it is sensible to
conclude that Congress did not intend a purely mechanical
application which would be unduly harsh in some Jinstances and
inconsistent with the overall instructions to the Sentencing
Commission. Counsel further doubts that Congress would desire
--the Commission to adopt a strict, literalistic reading which
exacerbates prison impact. Most members of the legislative body
would probably appreciate a less extreme, more flexible approach,
0 long as it clearly achieved the fundamental objective of
severely punishing career criminals.



APPENDIX C

: " PART B - CAREER OFFENDERS AND CRIMINAL LIVELIHOOD

§4B1.1.  Career Offender

A dcfendant is a career offender if (1) the defendant was at least eighteen years old
at the time of the wins ant 'op‘c ) ths' i{:,sggnt gg'cn.se'gg K viction is a felony
that is either a Mm’ a2 MMV“‘* ?‘j 5%) the
d‘.{%ﬂﬁwﬂt ﬁ’ at l;a‘setnx prior felony convictions of either a or
a2 If the offense level for a career criminal from the

table below is greater than the offense level otherwise applicable, the offense level
from the table below shall apply. A carcer offender’s criminal history category in

every case shall be Category V1.
(A) -Life : 37
(B) 25 years or more , . M
(C) 20 years or more, but Jess than 25 years 32
(D) 15 years or more, but less than 20 years 29
(E) 10 ycars or more, but less than 15 years 24
(F) S years or more, but less than 10 years 17

(G) More than 1 year, but less than § years ¥

Commentary
licati

, FEw T eERIoUS DR OFFENSE )
1 'W' '&M—%' and "felony conviction" are defined in
$§4B1.2. o

Background: 28 US.C. § 994(h) mandates that the Commission assure that centain "career”
offenders, as defined in the statute, receive a Sentence of imprisonment "at or near the
maximum term authorized." Section 4Bl.]1 implements this mandate. The legislative history of
this provision suggests that the phrase "maxdmum term guthonzed™ should be construed- as the
maximum term authorized by statute. Sg¢e S. Rep. 98225, 98&h Cong., Ist Sess. 175 (1983),
128 Cong. Rec. 12792, 97th Cong, 2d Sess. (1982) ("Career Criminals® amendment No. 13 by
Senator Kennedy), 12796 (explanation of amendment), and 12798 (remarks by Senator Kennedy).

§4B12. fini

[ {7-10 4 :
(1) The term M‘ as used in this provision ds—defmed—undes.

WESet1 SEE NSERT A

. s#moUS DRUG OFFENSE
(2) The term “eoniroliod—substanceoflense” as uséd in this provision means an

—~imiiuofienses—  SEE INSERT (3

o~ , . 411 January 15, 1988
N 2. Orranse Sranwtoar Mamun  gEFaRs To THE  MASMUM TERM of 1MPRISONTENT.
AUTHORZED FOR Tug oprfNSE OF ConniCTION THAT 1S A CAIME OF Viocewce ©R
SERWUS ORUL OFFENSE,




listed.

(3) The term “two prior felony convictions® means (A) the defendant committed the

instant °"€'L§gu‘“b5§ ueat to suslxamxun |°t‘ J ast_fwo i}ony convictions of
cither a ﬂc_g—ueq'm or_a (e two felo
copvictiops _o T Bt - two felony convictions A m&g
°£°$ ofétdse’ ’ Vobnr ¢ A ;ﬁ'&

or one felon conp‘;t'isn f a and one
felony conviction of a & = ), and (B) the sentences for
at least two of the aforementioned felony convictions are counted separately
under the provisions of Part A of this Chapter. The date that a defendant
sustained a conviction shall be the date the judgment of conviction was entered.

ication Notes:

"Crime of violence”™ is defined in 18 US.C. § 16 10 mean an offense that has as

ent the use, attempted use, or threatened use of physical force against the or
- pro, of another, or any other offense that is a felony and that by its na involves
@ substanWe risk that physical force against the person or property of her may be
used in commngng the offense. The Commission interprets this Jollows:  murder,
manslaughter, kidndpping aggravated assoult, extortionate extens; of credit, forcible sex
offenses, arson, or ro are covered by this provisi Other offenses are covered
only if the conduct for which the defendant was s ically convicted meets the above
definition.  For example, convitWqn for an es accomplished by force or threat of
injury would be covered; convictionN{pr escape by stealth would not be covered
Conviction for burgiary of a dwelling be covered; conviction for burglary of other
structures would not be covered. »

"Controlled substance offefGe” includes any federal or e offense that is substantially-
similar to any of jse listed in subsection (2) of the guidslpe. These offenses include
manufacturing Amporting  distributing, dispensing  or possSdsging with intent to
manufacoypey” impon, distribute, or dispense, @ controlled substan (or - @ counterfeit
subsjonte).  This definition also includes aiding and abetting conspiring artemplting to
mit such offenses, and other offenses that are substantially equivalent to offenses

4

SEE

- imposed.

“Prior felony comviction® means a prior adult federal or state conviction for an offense
punishable by death or imprisonment for a term exceeding one year, regardless of whether
such offense is specifically designated as a felony and regardiess of the actual sentence

§ Ya1.2k)( Pruor Searence nquD)/

The provisions aﬁ‘ml.Z(e) (Applicable Time Period), $4412(h) (Foreign Sentences), and
§441.2(j) (Expunged Convictions) are applicable to the counting of convictions under
§4B1.1. Also applicable is the Commentary to §4A4 1.2 penaining to invalid convictions.

INSERT D

#4B13.  Criminal Livelihood. -

If the defendant commitied an offense as part of a pattern of criminal conduct from
which be derived a substantial portion of his income, his offense level shall be not
less than 13. In no such case will the defendant be eligible for a seotence of
probation. ‘ »

412 January 15, 1988
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InserT A

~means any offense under federal or state law punishable by imprisonment for a term
exceeding one year that -

(i) has as an element the use, attempted usc, or threatened use of physical force
against the person of another, or

(i) is burglary of a dwelling, arson, or extortion, involves use of explosives, or

otherwise involves conduct that presents a serious potential risk of physical
injury to another.

InserT B

an offense under federal or state law, involving the manufacturing, importing,
distributing, or posscssion with intcnt to manufacturc, import, or distribute, a controlled
substance, for which a maximum term of imprisonment of ten years or more is prescribed

by law .

lustk‘r C

*1. The terms “violent felony" and “serious drug offense” include aiding and abetting,
conspiring, and attempting to commit such offenses. ' ‘

2. "Violent felony" includes. murder, voluntary manslaughter, kidnapping, aggravated
assault, forcible sex offenses, robbery, arson, extortion, and burglary of a dwelling.
Other offenses are included where (A) that offense has as an element the use,
attempted use, or threatened use, of physical force against the person of amother, or
(B) the offense of which the defendant was convicted involved use of explosives or,
by its nature, presented a serious potential risk of pbysical injury to another.”. '

Inserr D

“Background: The definitions of *violent felony" and seri ' . i

from 18 U.S.C. §924(e), which was cnactcdin1986.f rious drug offense” are derived

')57‘



PART B - CAREER OFFENDERS AND CRIMINAL LIVELIHOOD

§4Br.1.  Carver Offender
A defendant is a carcer offender if (1) the defendant was at least eighteen years old

at the time of the,instant offe (2) the instant offense of copviction is a felony
that is ecither a m&-or a ”MM ",V fose— g ?‘3 é‘.:’) the
dc&ﬁf’wﬁt ggs: at l;a‘szt u% prior felony convictions of either a A or
‘a If the offense level for a career criminal from the

table below is greater than the offense level otherwise applicable, the offense level
from the table below shall apply. A career offender’s criminal history category in

every case shall be Category V1.
(A) Life 37
(B) 25 years or more : M
(C) 20 years or more, but less than 25 years 32
(D) 1S years or more, but less than 20 years 29
(E) 10 ycars or more, but less than 15 years 24
(F) S years or more, but less than 10 years 17
(G) More than 1 year, but less than 5 years 12
Commentgry
lication Nofe: .
Vet Feo _ U S DRV OFFENSE
1 ‘W' '&Mm—%' and "Yelony conviction™ are defined in
$§4B1.2 S

Background: 28 U.S.C. § 994(h) mandates that the Commission assure that cenain “career”
offenders, as defined in the statute, receive @ senience of imprisonment ‘at or near the
magmum ferm authorized.”" Section 4Bl.]1 implements this mandate. The legislative history of
this provision suggests that the phrase "maxdmum term authorized” should be construed as the
maximum term authorized by statute. S¢e S. Rep. 98225, 98h Cong, Ist Sess. 175 (1983),
128 Cong. Rec. 12792, 97th Cong, 2d Sess. (1982) ("Career Criminals” amendment No. 13 by
Senator Kennedy), 12796 (explanation of amendment), and 12798 (remarks by Senator Kennedy).

54813- Definitions

VIOLENT. EEWONY . . c. . '
(1) The term ‘“erme—of—wieleses’ as uscd in this provision .—-dvﬁued—mda-
BUSet- SEE INSERT A

: sfawovs PRVG OFFENSE
(2) The term “sonisoliod—cubitance oflcnsc” as ustd in this provision means am

—similaroffenses-- SEE INSERT B
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(3) The term “two prior felony convictions® means (A) the defendant committed the

instant offense subseguent to sustaining at least two ony convictions of
cither a a;wum of A pizolled °F ”’P‘v g (g, two felo

convictiogs; el H ] , two felony cs'%v‘i‘cgpns’ ‘pf K3 m&r&ﬁg
m—ed{m. or one felon conp';tign [ a erimeof dolenee and one
felony conviction of a%), and (B) the sentences for
at least two of the aforementioned felony comvictions are counted scparately
under the provisions of Part A of this Chapter. The date that a defendant

sustained a conviction shall be the date the judgment of conviction was entered.

Commentgry

Application Notes:

"Cnme of violence™ is defined in 18 U.S.C. § 16 1o mean an offense that has as
Qent the use, attempted use, or threatened use of physical force against the pe or

Ppropemy of another, or any other offense that is a felony and that by its na involves

@ substanhe( risk that physical force against the person or property of psBiher may be

used in comMigng the offense. The Commission interprets this_pe” foliows:  murder,
manslaughter, kidndpping aggravated assault, exortionate edensiogn” of credit, forcible sex
offenses, arson, or rodbeyy are -covered by this provisio Other offenses are covered
only if the conduct for wWel the defendant was speeffically convicted meets the above
definition.  For example, conwmgn Jor an esgop® accomplished by force or threat of
injury would be covered; convictionnN{or g escape by stealth would not be covered

* Conviction for burglary of a dwelling wdBld be covered: conviction Jor burglary of other

Structures would not be covered.

"Controlled substance offefie” includes any federal or™ste offense that is substantially
similar to any of jtfse listed in subsection (2) of the guidelpe.  These offenses include
manufacturing mporting,  distributing  dispensing  or poss®sging  with  intent (0
manufactype?” impon, distnbute, or dispense, a controlled substan (or a counterfeit
subsipnte).  This definition also includes aiding and abetting conspining “og_attempting to
Ommit such offenses, and other- offenses that are substantially equivalent 10 W offenses
listed. ‘

- SE

"Prior felony conviction" means a prior bdduh federal or state conviction Jor an offense
punishable by death or imprisonment Jor a term exceeding one year, regardless of whether
such offense is specifically designated as a felony and regardless of the actual sentence

imposed § Ya1.26)( Prioz Senrence u‘@mo)/

The provisions 01‘1'54.4_1.2(0 (Applicable Time . Period), $4A1.2(h) (Foreign Sentences), and
§4A41.2(j)) (Expunged Convictions) are applicable 1o the counting of convictions under
§4B1.1. Also applicable is the Commentary 10 §$441.2 pentaining to invalid convictions.

INSERT D

$4B13. Criminal Livelihood.

If the defendant committed an offense as part .of a pattern of criminal conduct from
which bhe derived a substantial portion of his income, his offense level shall be not
less than 13. In mo such case will the defendant be eligible for a sentence of
probation.
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InseRT A

méans any offense under federal or state law punishable by imprisonment for a term
exceeding one year that - '

(i) bas as an element the use, attempted usc, or threatened use of physical force
against the person of another, or

(i) is burglary of a dwelling, arson, or extortion, involves use of explosives, or

otherwise involves conduct that presents a serious potential risk of physical
. injury to another.

InserT B

an offense under federal or state law, iovolving the manufactbring, importing,

distributing, or posscssion with intcnt to manufacturc, import, or distribute, a controlled

substance, Jor which a maximung term of imprisonment of ten years or more is prescribed ‘*
bylaw. (a,s definel in Seetion (02 of FLe a.Ja(
. Coxtrelled Substances Act (2/ v.s.c 902))/

v'usERT C

*1. The terms "violent felony” and “serious drug offense” include aiding and abetting,
conspiring, and attempting to commit such offenses. *

2. "Violent felopy" includes murder, voluntary manslaughter, kidnapping, aggravated | » &
assault, forcible sex offenses, robbery, arson, exiortion, and burglary of a dwelling. du/ete, or
Other offenses are included - where (A) that offense has as an element the use, /eas? .
attempted use, or threatened use, of pbysical force against the person of amotber, or | &7/ b2
(B) the offense of which the defendant was convicted involved use of explosives or, "“:'://w/ﬁ
by its nature, presented a serious potential risk of physical injury to another.". V:;; c.n-ffc““"

\N SERT D

“Background: The definitions ‘of "violent felony” and seri - i
from 18 U.S.C. §924(e), which was enacted in 1986,"? one serious dng : Oﬂ'-cnsc ‘ e derived



January 17, 1990

Memorandum

TO: Judge Wilkins

FROM: Peter Hoffman

SUBJECT: Career Offenders

As you requested, I have prepared a guideline amendment that would
provide for use of relevant conduct rather than the offense of

conviction in determining whether a defendant qualified as a career -
offender under §4Bl.1 in respect to the instant offense (amendment

'is attached).

As I understand your request, the working of the provision would
be demonstrated by the following example:

Example: The defendant, who has two prior convictions for
robbery, is arrested for robbery of a bank. He is allowed to
plead guilty to bank larceny. The offense guideline would be
§2Bl.1 (Larceny) unless the defendant stipulated to robbery
as part of the plea agreement, in which case the robbery
guideline (§2B3.1) would apply (see §1Bl.2(a)).

In any case, however, the career offender provision would
apply because relevant conduct would be used to determine
whether the instant offense was a crime of violence or drug
offense. The statutory maximum would be that of the offense
of conviction. '

In this case, if the offense of conviction was 18 U.S.C. §
2113(b) (10 year maximum), the offense level would be level
24 from the table at 4B1.1 unless the defendant had stipulated
to the commissicr. of the robbery and the robbery guideline had
produced the same or a higher result.. :

There seem to me to be several reasons for proceeding cautiously
in this area, and I vould recommend against this change at this
time. : : .



(1) The Commission has explained the increases in prison
population due to the career offender provision as being
required by the statutory direction to the Commission in 28
U.s.C. § 994 (h). It is to be noted that this provision
expressly refers to a defendant who is convicted of an offense
that is a crime of violence or a drug trafficking offense.
This amendment therefore, and the increase in prison
population resulting therefrom, would clearly be no longer
directly required by the statutory directive.

(2) As noted in the case example shown above, the offense of
-conviction controls the offense guideline section (thus, a
‘plea to larceny will result in a lower offense level than a
plea to robbery), unless there is a stipulation to the
~commission of robbery. Under this amendment, however, a plea
to a lesser offense may produce a lower offense guideline from
Chapter Two, but nonetheless result substantially higher
guideline from Chapter Four, Part B.

This seems to me to be such a substantial departure from the
modified charge offense system adopted by the Commission that
it might be preferable simply to solicit public comment on
whether the Commission should now abandon the modified charge
offense system and adopt a real offense system. After all,
the only way the current career offender provision can be
subverted is by prosecutorial charge manipulation. If
prosecutorial charge manipulation is a significant problem in
the most heinous cases (i.e., career offenders) it is likely

- to be an even more serious problem in the run of the mill

~ cases. Note: an amendment to move the guideline to real
offense sentencing would require substantial revision to a
number of sections. Therefore, if the Commission wishes to
pursue this course, I would recommend that the proposal be set
forth as a general proposal. This would allow more time to
determine exactly which sections had to be amended and the

- appropriate wording for each. Personally, I have always
favored a real offense system, although I do not know if this
would be the most appropriate time for the Commission to make
such. a significant change. It might be preferable to wait
until there is more analysis as to the extent of offense level
manipulation as a result of plea negotiation..

Note that a change in the robbery guideline to take into account
multiple instances does not raise the same concern because (1)
multiple robberies are heartland conduct, (2) there will be no
inconsistency between Chapter Two and Four, and (3) the commission
has already taken a similar approach in other cases (e.g., an
offense involving multiple bribes in §2C1.1).



Career Offender

Proposed Amendment: Section 4Bl.1 is amended by deleting "instant
offense of conviction is" and inserting in lieu thereof "instant
offense involves",

The Commentary to §4Bl.1 captioned "Application Notes" is amended
in Note 2 by deleting "that is"™ and "is of", and by inserting in
lieu thereof in each instance "involves".

The Commentary to §4Bl.1 captioned “Background"' is amended by
inserting at the end: : '

"In addition, the Commission has expanded the definition of
career offender as set forth in 28 U.S.C. § 994(h) in respect
to the instant offense to include defendants whose conduct,
as determined under §1B1.3 (Relevant Conduct), involves a
'crime of violence' or 'controlled substance offense'.".

Reason for Amendment: This amendment expands the applicability of

§4Bl1.1 (Career Offenders) to cover cases in which the instant
offense, as determined under §1Bl.1 (Relevant Conduct), constitutes
a 'crime of violence' or 'controlled substance offense'.

This amendment, for example, would call for the application of the
career offender provision where the defendant had two prior robbery
convictions, and the instant offense was determined under §1B1.3
(Relevant Conduct) to constitute a robbery even if offense of
conviction was a lesser offense such as larceny. ‘



Ay

(1) From Federal Register 3/3/89
§2B3.1. Robbery

Concern also has been expressed that the guideline sentence may be
unduly limited by the number of counts of conviction. (See Chapter
3, Part D, for guidelines dealing with multiple counts of
conviction.) Under the guidelines, the offense level is not
increased by offenses that are uncharged or counts that are
dismissed; the sentencing judge may consider them only within the
guideline range or as a basis for departure. Under past practice,
the sentencing judge was unconstrained in his consideration of
other offenses. The parole guidelines took them into account
regardless of whether there was a conviction.

This facet of the guidelines may result in lower sentences than
under past practice if the prosecutor accepts a plea to one count
of robbery when the defendant in fact has committed several
robberies. It has been proposed that the Commission amend the
robbery guideline to explicitly take into account other robberies
of which the defendant has been not convicted. The following two
amendments have been proposed as ways to accomplish this.

[Option 1: Insert as an additional specific offense characteristic

‘at §2B3.1(b):

"(6) If, as part of the same course of conduct or common
scheme or plan as the offense of conviction, the
defendant committed one or more additional robberies,
increase by 2 levels. . Do not, however, apply this
adjustment if the application defendant is convicted of
multiple counts of robbery.".]

[Option 2: Insert as an additional specific offense characteristic
at §2B3.1(b): '

"(6) If, as part of the same course of conduct or common
scheme or .plan as the offense of conviction, the
defendant committed (A) one additional robbery, increase
by 2 levels; (B) two additional robberies, increase by
3 levels; (C) three or four additional robberies,
increase by 4 levels; or (D) five or more additional
robberies, increase by 5 levels.".

The following additional Application Note would be inserted as Note
9:

"9. Multiple robberies are not grouped under §3D1.2(4).
Where specific offense characteristic (b)(6) applies,
multiple counts will be grouped under §3Dl1.2(c).". ]

The Commission solicits comment on whether either of, these
approaches should be followed.




(2) Additional Option . (Rough Draft)

Proposed Amendment: Section 2B3.1 is amended by inserting the
following additional subsection: .

""(c) Special Instruction:

(1) 1If, as part of the same course of conduct or common
scheme or plan as the offense of conviction, the
- defendant participated in one or more additional
robberies, apply Chapter Three, Part D (Multiple
Counts) as if the defendant had been convicted of

a separate count for each such robbery.".



.
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PART B - CAREER OFFENDERS AND CRIMINAL LIVELIHOOD

§4B1.1. Career Offender

A d.,fendant is a career offender if (1) the defendant was at least eight
ime of the instant offense, (”) the instant-offenseof-convietonis
:a felony that is either a crime of violence or a controlled substance offense,
and (3) the defendant has at least two prior felony convictions of either a crime of
violence or a controlled substance offense. If the offense level for a career criminal
from the table below is greater than the offense level otherwise applicable, the offense
level from the table below shall apply. A caresr offender’s criminal history category
in every case shall be Category VL

Commentarv

Apnplication Notes:

"o

1 "Crime of violence,

‘controlled substance offense " and "two prior felony convictions" are
defined in §4B1.2. ' ' ‘

t

"Offense Statutory Maxim:n;" refers to the maximum term of i mzpnsonment authorized for the
offense of conviction thatis of violence or controlled substance offense. If more
than one count of conviction is-6f a crime of violence or controlled substance offense,
use the maximum authonzed term of imprisonment for the count that authorizes the greatest

maximum term of imprisonment.

Baclground: 28 U.S.C. § 994(l ) mandates that the Commission assure that certain "carcer" offenders,

as defined in the statute, receive a sentence of imprisonment "at or near the maximum term
authorized." Section 4B1.1implements this mandate. The legislative history of this provision suggests
tha: tire phrase "maximum: term authorized” should be construed as the maximum term authorized by
statute. Sce S. Rep. 98-225, 98th Cong., Ist Sess. 175 (1983), 128 Cong. Rec. 26, 511-12 (1982) (text
of "Career Criminais" amendment by Senator Kennedy), 26, 515 (brief summary of amendment), 26,
517-18 (statement of Senator Kennedy). )

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendments 47
anc 48}; l\ovcmbcr 1, 1989 (see Appendix C, amendments 266 and 267). .
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4) el
FROM: Dennis ﬁz;phy, Bank Robbery Working Group

SUBJECT: Career Offender Issues

This memorandum provides information on three issues relating
to the proposed amendments to the Career Offender Provision of the
Guidelines. The first issue concerns the unexpectedly small number
of Career Offender Guideline bank robbery cases that have been
received by the Monitoring Unit. The second and third issues
relate respectively to the age and criminal hlstory profiles of
Career Offenders. :

Number of Guidelines Career Offenders

'As I discussed in my March 29 memorandum that analyzed data
from Monitoring files for bank robbery offenders sentenced under
the Guidelines, Career Offender status is indicated in
approximately nine percent of the presentence reports for
Guidelines bank robbery offenders. For a sample of about 160 bank
robbers sentenced in 1985, a hand analysis of presentence reports
identified 35 offenders, or about 22 percent of the sample, who
would qualif as Career Offenders if sentenced under the
Guidelines.~ The Prison Impact Simulation Model (PRISM) classifies
as Career Offenders about -one-third of all bank robbery cases
contained in the 1985 Augmented FPSSIS.

There are at least two possible explanations for the
relatively small number of bank robber Career Offenders in our
Guidelines monitoring files. It may be that many Career Offender
cases are complex and have not yet been resolved. - It is also
possible that as a reaction to the high sentences that bank robbery
and other Career Offenders would receive under the Guidelines, some
of these cases are being pled down to lesser offenses that would
not trigger the Career Offender provision. This memo explores the
latter theory.

Following the suggestion of Phyllis Newton, I have examined
Monitoring files for offenders with at least two prior adult

1 see page 1 of my March 29, 1989 memo tltled "Bank Robbery
Cases Sentenced Under the Guldellnes"



convictions who were sentenced under the Guidelines for either bank -
larceny, simple possession of a controlled substance, or possession
of a firearm by a convicted felon. If plea bargains are being
struck routinely to avoid the Career Offender provision, we would
expect to find a number of examples in these files of offenders
who would be classified as Career Offenders absent the plea
bargain. As I will detail below, such pleas do not in fact appear
to be occurring very frequently The results I report are merely
suggestive, however, since my analysis of the files has not been
checked by a more experienced member of the Commission staff.

Monitoring has received only two cases involving offenders
convicted of bank larceny who had two prior adult convictions.
For one of these cases the plea bargain was intended explicitly to
avoid a Career Offender sentence under the bank robbery Guidelines.
Interestingly, however, the offender still received a Career
Offender sentence of 84 months (Level 22, Category VI) under the
(mlstaken) assumption that bank larceny is conSLdered a violent
crime under the Guidelines.

The search for bank larceny cases also turned up several
additional bank robbery files that had been misclassified by the
Administrative Office. This group included a Career Offender. The
judge departed downward to ten years citing the offender's advanced
age (68 years).

There were ten Monitoring files for offenders with two prior
convictions who were sentenced for simple possession of a
controlled substance. One of these individuals would have been
considered a Career Offender had an indictment count for
distribution of crack not been dropped. There is no indication in
the file, however, as to why the distribution charge was dismissed.

‘The largest group of files was for the conviction offense
posse551on of a firearm by a convicted felon. Of 60 such files,
I found three cases where the offender would have been considered
a Career Offender had one of the Sounts of indictment not been
dismissed as part of a plea bargain.“ Again, I could not determine
whether the counts were dropped spec1fically to avoid a Career
Offender classification.

Career Offender Age Profile

I have attached in Appendix I three tables that disclose the
age distribution of various groups of Career Offenders. Table I
shows the distribution for the 35 offenders convicted of bank
robbery in 1985 who were classified by Commission staff as Career

‘Offenders using actual presentence reports. Tables II and III are

based on information obtained from the Prison Impact Simulation
Model. ' Table II shows the average age by offense category of

2 The counts dismissed for the three cases were distribution
of crack, kldnapplng, and assault on a police officer.
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Career Offenders as identified by PRISM using 1985 Augmented FPSSIS
data. Table III provides a detailed age profile of bank robbery:
Career Offenders from Augmented FPSSIS broken down by Criminal
History Category. _ _

- Career Offender Criminal History Profile

Appendix I also provides information on criminal history for
Career Offenders. Table IV shows in chart form the distribution
of raw criminal history points for the 35 bank robbery offenders
classified by Commission staff as Career Offenders. Table V
discloses the distribution of Career Offenders by Criminal History
raw points for each of the six offenses that can trigger the Career

- Offender provision.



APPENDIX I ‘
AGE AND CRIMINAL HISTORY PROFILES OF CAREER OFFENDERS



TABLE I

" AGE DISTRIBUTION FOR 35 BANK ROBBERY CAREER OFFENDERS
(1985 Augmented FPSSIS)

AGEGROUP COUNT PCT
17-24 1 2.94
25-29 8 23.53
30-34 . 8 23.53
35-39 4 11.76
40-44 5 14.71
45-49 4 11.76
50-54 3 8.82
55-59 0 0.00

1 2.94

60+



IABLE I1

AVERAGE AGE OF CAREER OFFENDERS BY OFFENSE

Summaries of AGE
By levels of AQCODE

Variable Value Label . ; Mean Std Dev Cases
For Entire Population 35.6102 9.3996 489
AOCODE 1100 Bank Robbery 35.2526 9.1253 293
AOCODE , 1500 Agg Assault 28.5429 4.9725 35
AOCODE 6100 Rape ) 31.0000 7.9057 13
AOCODE 6511 Marij.Distib 39.9865 8.2447 25
AOCODE 6711 Heroin Distrib 37.5424 10.2053 59

AOCODE 6721 Cocaine Distrib . 38.5343 9.9394 - 64



TABLE III

AGE PROFILE FOR ROBBERY CAREER OFFENDERS

‘Crosstabulation: TAGE
' By CH
CH->  Count | Row
, 2.00 3.00 4.00 5.00 6.00| Total
TAGE ~
1.00 2 1 7 3 4 17
18 - 24 : ' 5.9
2.00 1 9 21 22 23 76
25 - 29 _ 26.4
3.00 | ’ 12 9 20 28 | 69
30 - 34 24.0
, 4.00 1 2 17 11 19 50
35 - 39 _ | 17.4
5.00 4 6 14 4 28
40 - 44 ‘ 9.7
6.00 R | 2 9 5 5 22
45 - 49 . ' 7.6
7.00 1 1 1 5 4 12
50 - 54 4.2
) 8.00 1 3 1 4 1 10
55 - 59 ‘ 3.5
9.00 _ 1 1 ; 2 4
60+ - 1.4
Column 7 35 72 84 90 288
Total 2.4 12.2 25.0 29.2 31.3 - 100.0



TABLE IV

DISTRIBUTION OF CRIMINAL HISTORY POINTS, 35 BANK ROBBERY CAREER OFPENDERS
( 1985 Augmented FPSSI8)

POINTS COUNT PERCENT
5. 2 5.7] s
6. 2 5.7] ss———
7. 1 2.86 summmm
8- 1 2.86 R '
9. 3 8.57  m——
10. 2 5:71 e—
11. 8 22, B ————————
12. 4 11.438 pssssssssssm—m
13. 2 5:71 wes—
14. 1 2.86 s
15. 1 2.86 s
17. 4 11.43  ——
18. 1 2.86 s |
23. 1 2.86 s
25. l 2-86 —



Summaries of
By levels of

Variable

- L.TABLE V .

AVERAGE RAW CRIMINAL HISTORY SCORE BY OFFENSE

RAWCH
AOCODE

Value Label

For Entire Population

AOCODE
AOCODE
AOCODE
AOCODE
-AOCODE
AOCODE

1100 Bank Robbery
1500 Agg Assault
6100 Rape

6511 Marij.Distib
6711 Heroin Distrib
6721 Cocaine Distrib

Mean
10.6469
11.1993

8.6000
8.0769

. 8.1859

9.3898

1 11.8514

sStd Dev

4.9661

4.7505

4.3467
3.7741
4.9249
5.0686
5.4960

Cases
492
296

35
13
25

59
64
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February 13, 1989

MEMORANDUM
TO: All Commissioners

FROM: Dennis Murphy,
Robbery Working Group

SUBJECT: Career Offender Profiles

Attached are a series of tables that present summary data for
various characteristics of individuals in the 1986 Augmented FPSSIS
data set who would be considered career offenders under the
guidelines. The first table discloses the breakdown of career
offenders by type of conviction offense (e.g. robbery, aggravated
assault, heroin distribution, etc). The leadlng sources of career
crlmlnals are Robbery (41 percent),' cocaine dlstrlbutlon (19
percent) and Heroin distribution (15 percent)

Table II presents the average age of career offenders by
‘offense category: Drug offenders average about 38 years of age,
‘with bank robbers averaglng about 35 years. (A more complete age
profile of bank robbers is available in Table VII.)

Table III.A reveals how the average raw crlmlnal history score
of career offenders varies across offense categories. Bank robbers
have on average accumulated 11 points, which places them in the
middle of criminal history category V. Career offenders in other
offense categories have accumulated about 8 points (criminal
history category IV). Table III.B is a matrix that discloses by
offense the distribution of career offenders across criminal
history categories. It can be seen that drug offenders tend to be
spread more evenly over categories I-VI than are bank robbers, who

1

It should be noted that virtually all of the career offenders
convicted of bank burglary and bank larceny were originally
indicted for bank robbery. Thus, bank robbery as a real offense
accounted for roughly half of all career offenders in 1986.



tend to cluster in categories V and VI.2

Tables IV-VI use several measures to describe the severity of -
individual offenses within offense category. Table IV presents the
average number of injuries reported by offense category. Table V
presents similar data for the average number of deaths. Table VI
lists the percentage of offenders who possessed a weapon by offense
category. As might be expected, the injury rate is highest for
aggravated assault and rape. Death is a rare occurrence across all
categories.

Finally, Table VII presents detailed age and criminal history
information for career offender bank robbers. About 75 percent of
such offenders are under age 40. Only eight percent are over age
50.

2 pue to missing data problems concerning prior sentence
length, the prison impact model used to classify career offenders
and simulate guideline sentences arbitrarily asslgned several
individuals to Category I, even though this outcome is technically
1mp0551b1e under the guldellnes. Such cases should be 1gnored
since the individuals may not be career offenders or may belong in
a higher criminal history category.



TABLE T

.CAREER OFFENDERS BY OFFENSE

" AOCODE

: valid Cum

Value Label Value Frequency Percent Percent Percent
Bank Robbery ' 1100 -335 41.4 41.4 41.4
Agg Assault 1500 38 4.7 4.7 46.1
‘Bank Burglary 2100 ' 32 4,0 4.0 50.0
Bank Larceny ' 3100 35 4.3 4.3 54.3
Rape 6100 13 1.6 1.6 55.9
Marij.Distib 6511 80 9.9 9.9 65.8
Heroin Distrib - 6711 124 15.3 -+ 15.3 81.1
Cocaine Distrib 6721 153 18.9 18.9 100.0
TOTAL 810 100.0 100.0

Valid Cases 810 Missing Cases -0



TABLE TIT

AVERAGE AGE OF CAREER OFFENDER BY OFFENSE

Summaries of AGE
By levels of AOCODE

Variable Value Label ' Mean
For Entire Population 35.7041
AOCODE 1100 Bank Robbery A 34.9970
AOCODE ‘ 1500 Agg Assault ' 29.5263
AOCODE 2100 Bank Burglary = . 34.2258
AOCODE 3100 Bank Larceny 28.6390
AOCODE 6100 Rape: 31.0000
AOCODE 6511 Marij.Distib 37.8203
AOCODE 6711 Heroin Distrib - 37.8790
AOCODE 6721 Cocaine Distrib 38.2141
Total Cases = 810
Missing Cases =

4 OR .5 PCT.

Std Dev
9.0706

8.8919
6.2633
7.5970
10.4097
7.9057
7.1216
9.7402
8.5638

Cases
806

332
38

31
35

13

80
124
153



TABLE ITT.A

AVERAGE RAW CRIMINATL HISTORY SCORE BY OFFENSE

Summaries of RAWCH
By levels of AOCODE

Variable Value Label

For Entire Population

AOCODE . 1100 Bank Robbery
. AOCODE © 1500 Agg Assault
AOCODE 2100 Bank Burglary
AOCODE 3100 Bank Larceny
AOCODE 6100 Rape
AOCODE 6511 Marij.Distib
AOCODE ’ 6711 Heroin Distrib
AOCODE 6721 Cocaine Distrib

Total Cases = 810

Mean
9.7303

11.0119
8.7895
11.0313
7.4183
8.0769
8.6210
8.2097
9.3659

Std Dev

4.9214

4.7752
4.2436
4.0758
5.5582
3.7741
3.9357
4.5893
5.4389

Cases
810

335
38
32
35
13

-80

124

153



TABLE 111.B

CRIMINAL HISTORY CATEGORY BY OFFENSE

Crosstabulation: AOCODE By CH
CH—> Count Row
1.00 2.00 3.00 4.00 5.00 6.00| Total
AOCODE

1100 7 9 41 83 95 100 335

Bank Robbery ) . 41.4
1500 4 5 17 6 ) 38
Agg Assault . 4.7
2100 4 7| 13 8 32

Bank Burglary 4.0
3100 4 25 1 4 35

Bank Larceny ' . 4.3
6100 1 4 3 2 3 13

Rape . . 1.6
6511 1 7 15 29 14 13 80
Marij.Distib : 9.9
6711 3 17 3 n 18 24 124

Heroin Distrib 15.3
6721 12 47 ‘32 7 55 153

Cocaine Distrib 18.9
Column 27 38 172 202 156 214 810

Total . 3.4 4.7 21.3 25.0 19.2 26.4 100.0 -



TABLE IV
AVERAGE NUMBER OF INJURIES

Summaries of NO_INJUR
By levels of AOCODE

Variable . Value Label

For Entire Population

AOCODE 1100 Bank Robbery
AOCODE 1500 Agg Assault
AOCODE 2100 Bank Burglary
AOCODE 3100 Bank Larceny
AOCODE - ‘6100 Rape

AOCODE 6511 Marij.Distib
AOCODE " 6711 Heroin Distrib

AOCODE 6721 Cocaine Distrib

Total Cases = 810

BY OFFENSE

Mean

.1000

.0985
.8158
.1250
0.0
.8462
0.0
.0l61
6.0

Std Dev Cases
.5202 810
.6829 335
.5626 38
w7071 » 32

0.0 35
.3755 13
0.0 . 80
.1796 124

0.0 153



TABLE V

AVERAGE NUMBER OF DEATHS BY OFFENSE

Summaries of NO_ KILL
By levels of AOCODE

Variable Value Label Mean Std Dev Cases
For Entire Population : .0086 .1530 810
AOCODE 1100 Bank Robbery 0.0 0.0 335
AOCODE 1500 Agg Assault .0526 .2263 38
AOCODE 2100 Bank Burglary 0.0 0.0 32
AOCODE 3100 Bank Larceny 0.0 0.0 35
AOCODE 6100 Rape 0.0 0.0 13
AOCODE 6511 Marij.Distib 0.0 0.0 80
AOCODE 6711 Heroin Distrib .0403 .3696 124
AOCODE 6721 Cocaine Distrib 0.0 0.0 153

Total Cases = 810



o
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TABLE VTI.

.AVERAGE POSSESSION OF WEAPON BY OFFENSE

Summaries of WEAPON12
By levels of AOCODE

Variéble' Value Label

For Entire Population

\

AOCODE : 1100 Bank Robbery
AOCODE 1500 Agg Assault
AOCODE : 2100 Bank Burglary
AOCODE 3100 Bank Larceny
AOCODE 6100 Rape

AOCODE 6511 Marij.Distib
AOCODE 6711 Heroin Distrib
AOCODE 6721 Cocaine Distrib

Total Cases = 810

Mean

.3532

.5791
.7368
.3750
0.0
".3846
.0936
1774
.1148

Std Dev

.4783-

.4944

.4463

.4919
0.0

.2931
.3836
.3198

.5064

Cases
810

335
38
32
35
13
80

124

153



Table VII

1986 FPSSIS

AGE PROFILE FOR ROBBERY CAREER OFFENDERS

AGE

17-24
25-29
30-34
35-39
40-44
45-49
50-54
55-59
60+

Column

(%)
(.002)
(.002)
(.004)
(.004)
(.0)
(.002)
(.0)
(.002)
€.0)

(.02)

¢9)
(.005)
(.002)
(.002)
(.005)
.0)
(.002)
(.002)

(.002)

(.023)

111

CRIMINAL HISTORY CATEGORY

N (%)

27

(.008)
(.013)
(.023)
(.002)
(.002)
(.005)
(.005)
(.008)
(.002)

(.069)

Iv
N

33

(¢9)
(.008)

€.023)

(.023) :

(.02)
(.008)
.0
(.0)
(.002)

(.084)

N

26

17

10

(%)
(.016)
(.066)
(.038)
(.043)
€.018)
(.026)
(.002)
(.002)
(.002)

(.214)

14

60

37

26
13

10

231

[e3)

(.036)
(.153)
.163)
(.09)
(.066)
(.033)
(.026)
(.013)
(.005)

(.589)

ROW

TOTAL
N (%)
29 «
102 ¢

100 ¢

67 (.

37 «

27 (.

1% ¢

12 «

4 (.

.074)
.2)

.255)

171)

.094)

069)

.036)

.031)

on

392 (1.0»
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BURGLARY

DEFINITION

. The Urniform Crime Reporting Program defines bux:glary as the unlawful entry of a
S=ucture -0 commit a felony or theft. The use of force to gain entry is not required to

cassify z1 offense as burglary. Burglary in this Program is categorized into three

subclassiteations: forcible entry, unlawful entry where no force is used, and
azemptes forcible entry.

TREND
Rate per 100,000
‘ Year Number of offenses inhabitants
1388 o, 3,218,077 1,309.2
1389 3,168,170 : 1,276.3
Percent change ........... -16 =25




\}olume

An estimated 3,168,170 burglaries -occurred in the
Jnited States during 1989. These offenses accounted for
22 percent of the total Crime Index and 25 percent of the
property crimes.

Distribution figures for the regions showed that the
highest burglary volume occurred in the most populous
Southern States, accounting for 42 percent of the total. The
Wwestern States followed with 23 percent, the Midwestern
States with 19 percent, and the Northeastern States with 16
percent

Like the previous year, more burglaries occurred in
August than any other month. The lowest number was
reported in February.

Burglary by Month, 1985-1989

{Percent of annual total)

LTINS

g

Months 1985 1986 1987 1988 1989

: January ..., SUPTUPR 8.2 8.4 8.4 8.4 8.8
February .........ecoeennn.., 7.2 75 7.8 7.8 7.3

© March e 8.2 8.3 8.3 8.1 8.2

K APAl e 78 7.9 7.6 75 7.7
s May .oooeiiiiii 8.0 8.1 8.0 8.1 8.4
. JURE  cevrneeiiieeiinnns 79 8.1 8.0 8.0 8.3
. Y e 9.0 8.9 8.8 8.8 9.2
¥ AUBUSL  oeeeerniininaains, 9.1 9.0 9.1 9.3 9.3
~ >  September ................... 8.5 8.5 8.4 8.6 8.6
5 October ..........eenenenn.. 9.0 8.4 8.4 8.5 8.5
z November ................... 8.5 8.1 8.4 8.4 8.1
December ...................| 8.8 8.8 8.8 8.5 7.8

Trend |

Nationwide, the burglary volume decreased 2 percent in
1989 from the 1988 total. By population groupings, the
, only increases were registered in cities under 10,000 in

and in the rural counties, 1 percent.

Geographically, all four regions of the United States
reported decreases in burglaries during 1989 as compared
to 1988. The declines were 2 percent in the Western and
Midwestern States, and 1 percent in the Nonheastem and
Southern States.

- Rate

A burglary rate of 1,276 per 100,000 inhabitants was
- registered nationwide in 1989. The rate fell 3 percent from
- 1988 and was 24 percent below the 1980 rate, the highest
n history. In 1989, for every 100,000 in population, the

- population, with a rise of less than one-half of 1 percent,

rate was 1,412 in the metropolitan areas, 1,040 in the cities
outside metropolitan areas, and 673 in the rural counties.

Regionally, the burglary rate was 1,554 in the Southern
States, 1,388 in the Western States, 1,013 in the Midwest-

“ern States, and 1,007 in the Northeastern States. A

comparison of 1988 and 1989 rates showed decreases of 5
percent in the West, 3 percent in the Midwest, 2 percent in
the South, and 1 percent in the Northeast.

Nature

"~ Two of every 3 burglaries in 1989 were residential in
nature. Seventy percent of all burglaries involved forcible
entry, 22 percent were unlawful entries (without force), and
the remainder were forcible entry attempts. Offenses for
which time of occurrence was reported showed that 49
percent happened during the daytime hours and 51 percent
during the nighttime hours.

Burglary victims suffered losses estimated at $3.4 billion
in 1989, and the average dollar loss per burglary was .
$1,060. The average loss for residential offenses was
$1,080, while for nonresidential property, it was $1,023.

Residential burglary showed a 3-percent decline from
1988 to 1989; nonresidential offenses showed a 2-percent
increase during the same period. '

Clearances

Geographically, 14 percent of the burglaries brought to
the attention of law enforcement agencies across the
country and in the Northeast were cleared in 1989. In the
South, the clearance rate was 16 percent; in the West, 13
percent; and in the Midwest, 12 percent. ~

Rural county law enforcement cleared 16 percent of the
burglaries in their jurisdictions. Equivalent to the national
experience, 14-percent clearance rates were recorded by
agencies in cities and suburban counties.

Adults were involved in 83 percent of all burglary
offenses cleared, and only young people under 18 years of
age were offenders in the remaining 17 percent. Similar to
the national experience, persons under age 18 accounted
for 17 percent of the burglary clearances in cities. Subur-
ban and rural county law enforcement agencies reported 18
and 19 percent, respectively, of their burglary clearances
involved only juveniles. The highest degree of juvenile
involvement was recorded in the Nation’s smallest cities
(under 10,000 in population) where young persons under
18 years of age accounted for 23 percent of the clearances.
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Burglary by Month 1989

.:' Variation from Monthly Average

Burglary

Percent Change
from 1985

imber of Otfenses
~o,

Known - Up 3%

Percent

W Rt per 100,000
Inhabitants - Up 1%

1985 1986 1987 1988 198
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Residence Burglary-Daytime

from

Nonresidence Burglary-Daytime

Nonresidence Burglary-Nighttime




Persons Arrested

In the UCR Program, several persons may be arrested in
connection with the clearance of one crime, or the arrest of
one individual may clear numerous offenses. The latter is
often true in cases of burglary for which an estimated
468,900 arrests were made in 1989. Arrest trends between
1988 and 1989 show a 3-percent increase in total burglary
arrests. Arrests of persons under 18 years of age dropped 1|

percent, while those for adults rose 6 percent. For the same
2-year time period, total burglary arrests in cities and
suburban counties were up 3 percent, while in the rural
counties, they rose 9 percent in number. v

~ Ninety-one percent of the burglary arrestees during 1989
were males and 65 percent were under 25 years of age. Of
the total burglary arrestees, whites accounted for 66
percent, blacks for 32 percent, and other races for the
remainder. ‘

|
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APPENDIX II
OFFENSES IN UNIFORM CRIME REPORTING

Offenses in Uniform Crime Reporting are divided into
‘two groupings, Part 1 and Part II. Information on the
volume of Part I offenses known to law enforcement, those
cleared by arrest or exceptional means, and the number of
persons arrested is reported monthly. Only arrest data are
reported for Part II offenses.

The Part I offenses are:

Criminal homicide.—a. Murder and nonnegligent
manslaughter: the willful (nonnegligent) killing of one
human being by another. Deaths caused by negligence,
attempts to kill, assaults to kill, suicides, accidental deaths,
and justifiable homicides are excluded. Justifiable homi-
cides are limited to: (1) the killing of a felon by a law
enforcement officer in the line of duty; and (2) the killing
of a felon by a private citizen. b. Manslaughter by
negligence: the killing of another person through gross
negligence. Traffic fatalities are excluded. While man-
slaughter by negligence is a Part I crime, it is not included
in the Crime Index.

Forcible rape.—The carnal knowledge of a female
forcibly and against her will. Included are rapes by force
1d attempts or assaults to rape. Statutory offenses (no
.orce used—victim under age of consent) are excluded.

Robbery.—The taking or attempting to take any-
thing of value from the care, custody, or control of a person
or persons by force or threat-of force or violence and/or by
putting the victim in fear.

Aggravated assault.—An unlawful attack by one
person upon another for the purpose of inflicting severe or
aggravated bodily injury. This type of assault usually is
accompanied by the use of a weapon or by means likely to
produce death or great bodily harm. Simple assaults are
excluded.

Burglary-breaking or entering. —The unlawful entry
of a structure to commit a felony or a theft. Attempted
forcible entry is included.

Larceny-theft (except motor vehicle theft).—The
unlawful taking, carrying, leading, or riding away of
property from the possession or constructive possession of
another. Examples are thefts of bicycles or automobile
accessories, shoplifting, pocket-picking, or the stealing of
any property or article which is not taken by force and
violence or by fraud. Attempted larcenies are included.
Embezzlement, “con” games, forgery, worthless checks,
etc., are excluded.

Motor vehicle theft. —The theft or attempted theft
.f a motor vehicle. A motor vehicle is self-propelled and
runs on the surface and not on rails. Specifically excluded
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from this category are motorboats, construction equip-
ment, airplanes, and farming equipment.

Arson.—Any willful or malicious burning or
attempt to burn, with or without intent to defraud, a
dwelling house, public building, motor vehicle or aircraft,
personal property of another, etc.

The Part II offenses are:

Other assaults (simple).-—Assaults and attempted
assaults where no weapon is used and which do not result
in serious or aggravated injury to the victim.

Forgery and counterfeiting.—Making, altering,
uttering, or possessing, with intent to defraud, anything
false in the semblance of that which is true. Attempts are
included.

Fraud.—Fraudulent conversion and obtaining
money or property by false pretenses. Included are confi-
dence games and bad checks, except forgeries and counter-
feiting.

Embezzlement. —Misappropriation or misapplica-
tion of money Or property entrusted to one’s care, custody,
or control.

Stolen property; - buying, receiving, possessing.—
Buying, receiving, and possessing stolen property, includ-
ing attempts. :

Vandalism.—Willful or malicious destruction,
injury, disfigurement, or defacement of any public or
private property, real or personal, without consent of the
owner or persons having custody or control.

Weapons; carrying, possessing, etc.—All violations
of regulations or.statutes controlling the carrying, using,
possessing, furnishing, and manufacturing of deadly weap-
ons or silencers. Included are attempts.

Prostitution and commercialized vice.—Sex offenses
of a commercialized nature, such as prostitution, keeping a
bawdy house, procuring, or transporting women for im-
moral purposes. Attempts are included.

Sex offenses (except forcible rape, prostitution, and
commercialized vice).—Statutory rape and offenses against
chastity, common decency, morals, and the like. Attempts
are included.

Drug abuse violations.—State and local offenses
relating to the unlawful possession, sale, use, growmg, and
manufacturing of narcotic drugs.

Gambling. —Promoting, permitting, or engaging in
illegal gambling.

Offenses against the family and children.—Nonsup-
port, neglect, desertion, or abuse of family and children.

==




Driving under the influence.—Driving or operating
.1y vehicle or common carrier while drunk or under the
ifluence of liquor or narcotics. ‘ T
Liquor laws.—State or local liquor law violations,
except “drunkenness” and “driving under the influence.”
Federal violations are excluded. v
Drunkenness.—Offénses relating to drunkenness or
intoxication. Excluded is “driving under the influence.”
Disorderly conduct.—Breach of the peace.
Vagrancy.—Vagabondage, begging, loitering, etc.

All other offenses.—All violations of state or local
laws, except those listed above and traffic offenses.

Suspicion.—No specific offense; suspect released
without formal charges being placed.

Curfew and loitering laws (persons under age 18).—
Offenses relating to violations of local curfew or loitering
ordinances where such laws exist.

Runaways—(persons under age 18)—Limited to
juveniles taken into protective custody under provisions of
local statutes. '
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CHAPTER 1
DEFINITIONS—PART I OF FENSES

The Part I offenses are as foliows:
1. Criminal homicide:
a. Murder and nonnegligent manslaughter
b. Manslaughter by negligence
2. Forcible rape:
a. Rape by force
b. Attempts to commit forcible rape
3. Robbery: ’
a. Firearm :
b. Knife or cutting instrument ‘
¢. Other dangerous weapon i
d. Strong-arm—hands, fists, feet, etc.
4. Aggravated assault: l
a. Firearm : '
b. Knife or cutting instrument ’ '
c. Other dangerous weapon
d. Hands, fists, feet, etc.—aggravated injury
5. Burglary:
a. Forcible entry
b. Unlawful entry—no force
- ¢. Attempted forcible entry
6. Larceny-theft (except motor vehicle theft)
7. Motor vehicle theft: :
a. Autos . I
b. Trucks and buses
c. Other vehicles : !
8. Arson:
a.-g. Structural
h.-i. Mobile
j- Other '
The Uniform Crime Reporting (UCR) Program
collects and reports crime offense data for the Na-
tion, and in many instances, for smaller subdivisions
of the country. Essential to the maintaining of uni-
form and consistent data is the utlhzatxo'n of standard
definitions of the offenses used in the Program The

standard UCR definitions for Part I offenses are _

recorded and explained in the sections that follow.
The Crime Index is comprised of all of fthe Part I of-
fenses with the exception of manslaughter by negli-
gence (class 1.b.). f

In the reporting of offense datato a s%ate or the na-
tional UCR Program, it is first necessary to classify
appropriate offenses known into the Palrt [or I stan-
dard offense categories as defined by the Program.
This practice ensures that offenses Wit_h different
titles under state and local law are considered and
appropriately counted in UCR. All crir'ninal offenses

of law will be classified as either Part|l or II in this

Program. Part I] offenses will be dlscussed in a later
section.

When c/asstfymg an offense, it should first be
determined if it is one of the Part I offenses and then
into which category it would be included. The follow-
ing pages of definitions and explanations will aid in

~ the classifying of these offenses. Unusual situations

will arise in this effort, and not all can be covered in
this handbook. In classifying the unusual situations,
the nature of the crime should be considered along
with the guidelines provided. If assistance is needed,
communicate with the UCR Program, Federal Bureau
of Investigation, Washington, D.C. 20535. "

Counting the number of offenses after they have
been classified is referred to as scoring. A suggested
method of handling information in preparation for
submission of the Monthly Return of Offenses
Known to the Police (Return A) is to classify and
score the Part I offenses in a tally book. These books
have the same format as the monthly Return A and
are available without charge from the national UCR
Program. Tallies can be made from an agency’s of-
fense reports on a regular basis during the month and
then transferred in total to the monthly reporting
form. Remember:

CLASSIFY AND SCORE FROM THE RECORDS

OF CALLS FOR SERVICE, COMPLAINTS,

AND/OR INVESTIGATIONS. OFFENSE

COUNTS ARE TO BE RECORDED, NOT FIND-

INGS OF A COURT, CORONER, JURY, OR

DECISION OF A PROSECUTOR SINCE

. THESE CRIME STATISTICS ARE INTENDED

TO ASSIST IN IDENTIFYING THE LAW EN-

FORCEMENT PROBLEM.

General Note—To aid in the understanding of the
examples in this section, a knowledge of the six col-
umns of the Return A reporting form is necessary.
The columns are as follows: (See pages 47-48 for
additional comments.)

Column 1: Classification of Offenses—The

criminal act offenses are printed on
. the form in this column.

Column 2: Offenses Reported or Known to
Police—Enter a count of offenses
reported or otherwise known to the

: department.
Column 3: Unfounded—Enter the total number
- of reported offenses that are false or
baseless.



Number of Actual Offenses—Sub-
tract the entries in column 3 from the
entries in column 2.

Column 4:

Column §5:° Total Offenses Cleared—Enter the
number of offenses cleared by arrest
and by ‘‘exceptional’’ means..

Column 6: Number of Clearances -Involving

Only Persons Under 18 Years of
Age—Enter the number of offenses
cleared by arrest, ‘‘exceptional’”’
means, or other handling of persons
under 18 years of age.
Note: The counts recorded in columns 5 and 6 are
the number of offenses cleared and not the number
of persons arrested. :
Greater detail is given regarding classifying, scoring,
unfounding, and clearances in the section of the
handbook on Classifying and Scoring, pages 33-42.

Crimes Against Persons Versus Crimes
Against Property

Distinguishing between crimes against persons and
those against property greatly facilitates the classify-
ing and scoring process. In the UCR Program, the
offenses of criminal homicide, forcible rape, and ag-
gravated assault are crimes against persons. For these
crimes, one offense is counted for each victim.

Robbery, burglary, larceny-theft, motor vehicle
theft, and arson are crimes against property. For
these crimes, score one offense for each distinct

operation, except in the case of motor vehicle theft '

for which one offense lS counted for each stolen
vehicle.

1. Criminal Homicide
(Crime against the person; score one offense per
victim.)

1.a. Criminal Homicide—Murder and Nonnegligent
Manslaughter

Definition—the willful (nonnegligent) killing of one
human being by another.

As a general rule, any death due to injuries received
in a fight, argument, quarrel, assault, or commission
of a crime is counted as a 1.a. Homicide. Score one
offense on the Return A for each person willfully
killed by another.

Suicides, accidental deaths, assaults to murder,
traffic fatalities, and attempted murders are.not
classified as murder and nonnegligent manslaughter
(1.a.). Situations where a victim dies of a heart attack
as the result of a robbery or witnessing a crime do not
meet the criteria for inclusion in the criminal homi-

cide classification. A heart attack cannot, in fact, be
caused at will by an offender. Even in instances
where an individual is known to have a weak heart,
there is no assurance whatever that.an offender can
cause sufficient emotional or physical stress to
guarantee the victim will suffer a fatal heart attack. .
Suicides, traffic fatalities, and fetal deaths are totally
excluded from the UCR Program, while some accl-'
dental deaths are counted as manslaughter by negli-
gence (1.b.) and will be addressed later. Assaults to
murder and attempted murders are classified as
aggravated assaults and are discussed on pages 16-20
of this publication.

Certain willful killings are classified as ]ustlflable
or excusable. In UCR, justifiable homicide is defined

. as and limited to:

1. the killing of a felon by a peace officer in the
line of duty, or
2. the killing (during the commission of a felony)
‘of a felon by a private citizen.
Do not count a killing as justifiable or excusable sole-
ly on the basis of self-defense or the action of a cor-
oner, prosecutor, grand jury, or court. The willful
(nonnegligent) killing of one individual by another is
being reported, not the criminal liability of the per-
son or persons involved. For UCR purposes, crime
counts are based on law enforcement investigation.
To report justifiable homicides on the Return A,
score one offense for each victim in column 2 on line
1.a. Score that same number of offenses in column 3,
Unfounded. No Actual Offenses (column 4) will be
counted or recorded for justifiable homicides.

SCORE ONE OFFENSE FOR EACH VICTIM




Examples: » . .

1.b.-1 While two juveniles are playing with a gun, one ‘‘playfully’’ points the gun at the other. One youth
fires the gun and the other is killed. At the time of arrest, the juvenile claims no knowledge of the gun being
loaded. (One offense, one offense cleared by arrest of a person under 18.)

1 2

CLASSIFICATION OF OFFENSES OFFENSES REPORTED
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AND ATTEMPTS)
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UNFOUNDED. I.E..
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a MURDER AND NONNEGLIGENT HROMICIDE (scoce ot-
tempts an sggrevated 2ssaull) it homicide reported.

submit Supplemeniary Homicide Report

A O

b. MANSLAUGHTER BY NEGLIGENCE

1.b.-2 A target shooter was practicing in a wooded area near a housing project. One shot missed the target
and killed a resident of the project. The police arrested the shooter. (One offense and one offense cleared.)

1 2
CLASSIFICATION OF OFFENSES QFFENSER REPORTED

{INCLUDE “UNFOUNOED™
AND ATTEMPTYE)

3 : . L] L]

F ACTUAL TOTAL OFFENSES
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» MURDER AND NONNEGLIGENT HOMICIOE Iscove at-
templs ss aggravated ssssuil} il Romicide reported,

submut Supplementary Homicide Report

"
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. MANSLAUGHTER BY NEGLIGENCE he I

2. Forcible Rape

(Crime against the person; score one offense per
victim.)
Definition—the carnal knowledge of a female for-
cibly and against her will.

2.a. Rape by Force

2.b. Attempts to Commit Forcible Rape

Score one offense for each female raped or upon
whom an assault to rape or attempt to rape has been
made. Rapes or attempts accomplished by force or
threat of force are classified as forcible regardless of
“the age of the female victim. Actual offenses of forci-
ble rape are scored opposite item 2.a., while assaults
or attempts to forcibly rape are scored opposite item
2.b. In cases where several men attack one female,
count one forcible rape. Do not count the number of
offenders.

Do not count statutory rape (defined as the carnal
knowledge or the attempted carnal knowledge of a
female with no force used and the female victim is
under the legal age of consent) or other sex offenses

under this category. However, if the female victim is_

under the legal age and is forced against her will to
engage in sexual intercourse, the incident should be

10

classified as a rape by force. By definition, sex at-
tacks on males are excluded and should be classified
as assaults or ‘‘other sex offenses’’ depending on the
nature of the crime and the extent of injury.

TR
I"'l':ﬁ 12; .

SCORE ONE OFFENSE FOR EACH VICTIM



2.b.-1 A woman is attacked on the street by a man who attempts to have sexual relations with her. The
attacker is frightened away by a pedestrian before he can complete the attack. (One offense, not cleared.)

[ - b 2 3 . s .
CLASSIFICATION OF OFFENSES \s QFFENSES REPORTED | UNFOUNDED. 1.£.. NUMBER OF ACTUAL § TOTAL OFFENSES 'UMBER OF CLEARANCES
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incLUDES COL 6}
’
2. FORCIBLE RAPE TOTAL
s. Rape by Force
b Attempts 10 commit Farcible Rape p ‘ l
3. Robbery

(Crime against property; score one offense per dis-
tinct operation.) .
Definition—the taking or attempting to take any-
thing of value from the care, custody, or control of a
person or persons by force or threat of force or
violence and/or by putting the victim in fear.

Robbery is a vicious type of theft in that it is com-

aitted in the presence of the victim. The victim, who

usually is the owner or person having custody of the
property, is directly confronted by the perpetrator
and is threatened with force or is put in fear that
force will be used. Robbery involves a theft or lar-
ceny but is aggravated by the element of force or
threat of force. ‘

In the absence of force or threat of force, as in -

pocket-picking or purse-snatching, the offense must
be classified as larceny rather than robbery. How-
ever, if in a purse-snatching or other such crime force
or threat of force is used to overcome the active
resistance of the victim, the offense is to be classified
as strong-arm robbery.
In analyzing robbery, the following subheadings
are used:
3.a. Firearm :
3.b. Kanife or cutting instrument
3.c. Other dangerous weapon
3.d. Strong-arm—hands, fists, feet, etc.
Armed robberies, categoriés 3.a.-3.c., are incidents
commonly referred to as ‘‘stickups,”’ ‘‘hijackings,”’
“holdups,”’ and ‘‘heists.”’ Robberies wherein no
weapons are used may be referred to as ‘‘strong-
arms’’ or ‘‘muggings.’”’
In any instance of robbery, score one offense for
2ach distinct operation including attempts. Do not
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SCORE ONE OFFENSE FOR EACH
DISTINCT OPERATION

count the number of victims robbed, those present at
the robbery, or the number of offenders when scor-
ing this crime. _

In cases involving pretended weapons or those in
which the weapon is not seen by the victim but the
robber claims to possess one, classify the incident as
armed robbery and score it in the appropriate cate-
gory. If an immediate ‘‘on view’’ arrest proves that
there is no weapon, the offense may be classified as
strong-arm robbery. .

Law enforcement should guard against using the
public’s terminology such as ‘‘robbery of an apart-
ment’’ or ‘‘safe robbery’’ inasmuch as the public is
referring to a burglary situation.




3.a. Robbery—Firearm‘

Count one offense for each distinct operation in
which any firearm is used as a weapon or employed
as a means of force to threaten the victim or put the
victim in fear,

3.b. Robbery—Knife or Cutting Instrument

Score one offense for each distinct operation in
which a knife, broken bottle, razor, ice pick, or other
cutting or stabbing instrument is employed as a
weapon or as a means of force to threaten the victim
or put the victim in fear.

3.c. Robbery—Other Dangerous Weapon

In this category of robbery, enter one offense for
each distinct operation in which a club, acid, explo-
sive, brass knuckles, or other dangerous weapon is
employed or its use is threatened.

3.d. Robbery—Strong-Arm—Hands, Fists, Feet, etc.

This category includes muggings and similar
offenses where no weapon is used, but strong-arm
tactics (limited to the use of personal weapons such
as hands, arms, feet, fists, teeth, etc.) are employed
or their use is threatened to deprive the victim of
possessions.

Examples:

SCORE ONE OFFENSE FOR EACH
DISTINCT OPERATION

3.a.-1 A man comes to a victim’s door and asks to use the phone. After being admitted to the residence, he
pulls a gun and demands money. He takes the victim’s money and flees. (One offense, no clearance).

CLASSIFICATION OF OFFENSES i QFFEINSES AEPORTED
‘ OR XNOWW TO POLICE

INCLUDE “UNPOUNDED™
AND ATTEMPTS)

3 . 1] L]
UNFOUNDED. i.8., NUMSER OF ACTUAL TOTAL OFFINSES NUMBER OF CLEAPANCES
FALSE ON 8ASELESS | OFFENSES (COLUMN 2] CLEARED BY ARREST INVOLVING OwLY

COMPLAINTS

OLUMN 3) OR EXCEPTIONAL PERSONS UNDER 10
{INCLUDE ATTEMPTS) YEARS OF AGE

! MEANS
{IncLuDES COL )

3. AOBSEAY TOTAL

o Fireaem

b. Knife or Cutting Instrument

c. Qthar Dangerous Weepon

4. Strong-Arm (Hends. Fists, Feet, Etc.)
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3.d.-1 During a purse-snatching, the victim is shoved to the ground and her purse taken. The thief escapes.

(One offense of strong-arm robbery, no clearance.)

v ' 1 s
CLASSIFICATION OF OFFENSES agronTId

-t UNPOUNORD
AND ATTEMPTS)

b Y UNFrouNoto. I.E.. TOTAL O
NCLUDY 70 POLICT | FALST OR BASELESS || OFFENSES (COLUMN 2] CLEARED BY ARREST|
i COMPLAINTS OLUMN 3]

3 4 L] .

OF CLEARANCES
_ INVOLVING ONLY
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MUMBER OF ACTUAL
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(INCLUDE ATTEMPTS) MEANS
(INCLUDES COL 8)

3. ROBBERY TOTAL

Firearm

. Knife or Cutting Instrument

:
L
c. Other Dangerous Wespon
d

Sirong-Arm (Mends. Fists, Feet, Ete.)

4. Assault

(Crime against the person; score one offense per
victim. )

Definition—an unlawful attack by one person upon .

another.

For the purpose of Uniform Crime Reporting
assault information is collected on the offenses tha;
are aggravated in nature, as well as on those that are
not. Aggravated assault offenses, including attempts
are scored opposite items 4.a. through 4.d, on tho;
Return A.

4.a.-d. Aggravated Assault

Definition—an unlawful attack by one person
upon another for the purpose of inflicting severe or
aggravated bodily injury. This type of assault usually
is accompanied by the use of a weapon or by means
likely to produce death or great bodily harm.

The categories of aggravated assault (4.a..d.
include the following commonly entitled offenses:
assaults or attempts to kill or murder; poisoning;
assault with a dangerous or deadly weapon;
maiming, mayhem, assault with explosives; and all
attempts to commit the foregoing offenses. In other
words, all assaults by one person upon another with
the intent to kill, maim, or inflict severe bodily injury
with the use of any dangerous weapon are classified
under one of the aggravated assault categories. It s
not necessary that injury result from an aggravated
assault when a gun, knife, or other weapon is used
which could and probably would result in serioys
personal injury if the crime were successfully
completed.

On occasion, it is the practice of local jurisdictions
to charge assailants in assault cases with assault and
battery or simple assault even though a knife, gun, or
other weapon was used in the incident. For Uniform
Crime Reporting purposes, this type of assault is to
be classified as aggravated.
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SCORE ONE OFFENSE FOR EACH VICTIM

4.a. Assault—Firearm

Count here all assaults wherein a firearm of any
type is used or its use is threatened. Include assaults
with revolvers, automatic pistols, shotguns, zip guns,
rifles, etc.

4.b. Assault—Knife or Cutting Instrument

Include the number of assaults wherein weapons
such as knives, razors, hatchets, axes, cleavers, scis-
sors, glass, broken bottles, ice picks, etc., are used as
cutting or stabbing objects or their use is threatened.

4.c. Assault—Other Dangerous Weapon

Score assaults resulting from the use or threatened
use of any object as a weapon which does or could
result in serious injury. The weapons in this category
would include but not be limited to clubs, bricks,
jack handles, tire irons, bottles, or other blunt instru-




ments used to club or beat victims. Also include in
this category attacks by explosives, acid, lye, poison,
scalding water, burning, etc.

4.d. Assault—Hands, Fists, Feet, etc.—
Aggravated Injury '

Classify in this category only the attacks by use of
personal weapons such as hands, fists, feet, etc.,
which result in serious or aggravated injury. The seri-
ousness of the injury is the primary factor to consider
in establishing whether the assault is aggravated or
simple. The assault will be aggravated if the personal
injury is serious, e.g., broken bones, internal injur-
ies, or where stitches are required. On the other
hand, it is a simple assault if the injuries are not seri-
ous (abrasions, minor lacerations, or contusions) and
require no more than usual first-aid treatment. These
simple assaults are to be scored as 4.e., other
assaults.

4.e. Other Assaults—Simple, Not Aggravated
Include in this category all assaults which do not

involve the use of a firearm, knife, cutting instru-

ment, or other dangerous weapon and in which there
were no serious or aggravated injuries to the victims.
Simple assault is not within the Crime Index—it is a
Part II offense but is collected under 4.e. as a quality
control matter and for the purpose of looking at total
assault violence. )

‘Score such offenses as simple assault, assault and

Examples:

battery, injury caused by culpable negligence, intim-
idation, coercion, and all attempts to commit these
offenses. For other examples, refer to page 79.

An Aid to Classifying Assaults

Careful consideration of the following factors

should assist in classifying assaults:
1. The type of weapon employed or the use of an
object as a weapon;
2. The seriousness of the injury;
3. The intent of the assailant to cause serious
injury.
Usually, the weapons used or the extent of the injury
sustained will be the deciding factors in distinguish-
ing aggravated from simple assault. In only a very
limited number of instances should it be necessary to
examine the intent of the assailant.

Prosecutive policy in a jurisdiction should not con-
trol classification or reporting of law enforcement
offense data on the Return A. It is necessary that
assaults in each jurisdiction be examined and classi-
fied according to the standard Uniform Crime
Reporting definitions, regardless of whether they are
termed felonies by local definitions. In an aggravated
assault situation where the victim later dies, count
one offense of murder on the Return A for the month
in which the death occurred and delete the aggra-
vated assault previously recorded. (See page 42 on
adjustments.)

4.a.-1 Joe and Sally had an argument. Sally later returned with a gun and shot Joe, attempting to kill him.
Joe recovered and Sally was prosecuted for attempted murder. (One actual offense, cleared.)

1 : " 2
’ -
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4.b.-c.-1 Police, in answer to a disturbance call, find a juvenile gang fight in progress. The participants

escape, except for seven who suffer injuries. None wi
fight. Three were cut severely with knives. The remain

Il cooperate, and it is not determined who started the
ing four suffered broken bones from beating by clubs.

All seven are arrested on felonious assault charges. (Seven offenses, all cleared by arrest of persons under 18.)

[ ER 2 3 Iy [] .
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- 5. Burglary—Breaking or Entering

(Crime against property; score one offense per dis-
tinct operation.) o
Definition—the unlawful entry of a structure to com-
mit a felony or a theft. .

For UCR purposes, offenses locally known as bur- -
glary (any degree); unlawful entry with intent to com-
mit a larceny or felony; breaking and entering with
intent to commit a larceny; housebreaking; safe-
cracking; and all attempts at these offenses should be
counted as burglary. ‘

In the UCR standard definition of burglary, a
structure is considered to include but not be limited
to the following:

Apartment ' Mill
Barn Office
Cabin Other building
Church Outbuilding
Condominium Public building
Dwelling house Railroad car
Factory Room
Garage ' School
Housetrailer or houseboat  Stable
(used as permanent Vessel
dwelling) Warehouse

Any housetrailer or other mobile unit that is perma-
nently fixed as an office, residence, or storehouse
should be considered a structure. o
Whenever a question arises as to whether a type of
structure comes within the purview of the burglary
definition, the law enforcement officer should look
to the nature of the crime and be guided by the
examples set forth. If a question remains, contact the .
Uniform Crime Reporting Program. »
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The illegal entry of a tent, tent trailer, motor
home, housetrailer, or other mobile unit that is being
used for recreational purposes, followed by a theft,
felony, or attempt to commit a felony or theft,
should not be counted as burglary. These categories
will be discussed in the section on larceny-theft.

Burglaries of hotels, motels, lodging houses, and

other places where lodging of transients is the main

purpose are scored under provisions of the “Hotel

Rule.”’ This principle of scoring. dictates that if a
number of dwelling units under a single manager are
burglarized and the offenses are most likely to be
reported to the police by the manager rather than the
individual tenants, the burglary should be scored as
one offense. Examples of situations for application
of the Hotel Rule are burglaries of a number of rental
hotel rooms, rooms in ‘‘flop’’ houses, rooms in a
youth hostel, and units in a motel. If the individual
living areas in a building are rented or leased to the
occupants for a period of time, which would preclude
the tenancy from being classified as transient, then
the burglaries would most likely be reported sepa-
rately by the occupants. These burglaries should be
scored as separate offenses. Examples of this latter

type of multiple burglary would be the burglaries of a

number of apartments in an apartment house, of the
offices of a number of commercial firms in a business
building, or of the offices of separate professionals
within one building. S

Note: It is important to remember that offenses
should be classified according to UCR definitions
and not according to state or local codes.

Some states might, for instance, categorize a shop-

lifting or a theft from an automobile as burglary.

——



SCORE ONE OFFENSE FOR EACH |
DISTINCT OPERATION

These offenses are not classified as burglaries in UCR
and must be considered larcenies for reporting pur-
poses. Thefts from automobiles whether locked or
not; shoplifting from commercial establishments;
and thefts from telephone booths, coinboxes, or
coin-operated machines are all counted as larceny-

theft offenses. Of course, if these thefts are accom-
panied by unlawful entry of a structure, a multiple
offense exists and the burglary would be scored. A

telephone booth is not considered a structure under

the UCR definition.

5.a. Burglary—Forcible Entry

Count all offenses where force of any kind is used
to unlawfully enter a structure for the purpose of
committing a theft or felony. This act includes entry
by use of tools; breaking windows; forcing windows,
doors, transoms, or ventilators; cutting screens, '
walls, or roofs; and where known, the use of master
keys, picks, unauthorized keys, celluloid, or other
devices which leave no outward mark but are used to .
force a lock. Burglary by concealment inside a build-
ing followed by an exiting of the structure is included
in this category. '

5.b. Burglary—Unlawful Entry—No Force

The entry in these burglary situations involves no
force and is achieved by use of an unlocked door or
window. The element of trespass to the structure is
essential in this classification, which includes thefts
from open garages, open warehouses, open oOr
unlocked dwellings, and open or unlocked common
basement areas in apartment houses where entry is
committed other than by the tenant who has lawful
access. If the area entered was one of open access,
thefts from the area would not involve an unlawful
trespass and would be scored as larceny.

5.c. Burglary—Attempted Forcible Entry

Count in this classification those situations where a
forcible entry burglary is attempted. If an entry is
actually made, the offense should be classified as 5.a.
Include unlawful entry—no force when a perpetrator
is frightened off while entering an unlocked door or
climbing through an open window. If an actual tres-
pass occurs, classify as 5.b. Law enforcement experi-
ence is the determining factor in deciding whether
force or no force was used in gaining entry.

A forcible entry or unlawful entry where no theft
or felony occurs but where acts of vandalism, mali-
cious mischief, etc., are committed is not scored as a
burglary provided investigation clearly establishes
that the unlawful entry was for a purpose other than
to commit a felony or theft. For the definition of
vandalism, refer to page 79. :
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rented to outsiders. Residential property not meeting
these criteria are classified ‘‘Other Residential.”’ For
arson reporting purposes, temporary living quarters
such as hotels, motels, inns, etc., are included in the
‘‘Other Residential’’ category.

The remaining structural subclassifications address
nonresidential property and are self-explanatory.

8.H.-I. Arson—Mobile

“‘Motor vehicles’” by UCR definition must be self-
propelled and run on land surface but not on rails.
For example, automobiles, motorcycles, motor
scooters, and snowmobiles are motor vehicles, while
trains, boats, and airplanes are not and should be
classified as ‘‘Other Mobile Property.”’

SCORE ONE OFFENSE FOR EACH
DISTINCT OPERATION

Examples:

8.J. Arson—Other

This classification encompasses arsons of all prop-
erty not classified as structural or mobile. Wiliful or
malicious burnings of property such as crops, timber,
fences, signs, and merchandise stored outside struc-
tures should be included.

Classifying Arsons :

The key to proper arson classification is the estab-
lishment of the point of origin of a fire. If an individ-
ual willfully burns a vehicle parked adjacent to a
home and the subsequent fire spreads and destroys
the home, the appropriate arson classification would
be ‘““Mobile—Motor Vehicle.’’ In cases where a posi-
tive determination of the point of origin is undeter-
mined or in instances of multiple points of origin, the
structural, mobile, or other category of property
‘which suffered the greatest damage due to the fire
should be scored. ,

Note: Because of the unique nature of the crime of
arson, a separate reporting form (Monthly Return of
Arson Offenses Known to Law Enforcement) is util-
ized for the collection of data regarding this offense.

On the form, the various property classifications
appear in column 1. Columnar headings 2 through 6
are identical to those on the Return A, but two addi-
tional columns are contained on the arson form. Col-

. umn 7 is used to enter the number of arson offenses
which involved structures (A.-G. only) that were
uninhabited, abandoned, deserted, or not normally
in use. In column 8, the estimated value of property
damage for all arson offenses scored in column 4 is
listed. These two additional columns are discussed
further in the section of this handbook addressing the
specific reporting forms-(page 57).

8.A. As the result of fire, several rowhouses are destroyed. Investigation reveals an actual arson offense
occurred in one rowhouse; however, the fire spread to several adjacent homes, causing $200,000 total damage.

(One offense, no clearance.)
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CHAPTER II
CLASSIFYING AND SCORING PROCEDURES

Classifying is determining the proper crime cate-
gories in which to report offenses in UCR. Classifi-
cation is based on the facts of an agency’s investiga-
tions of crimes.

Scoring is counting the number of offenses after
they have been classified and entering the total count
on the appropriate reporting form.

Classifying and scoring are the two most important
and essential functions that must be performed by a
participant in the Uniform Crime Reporting Pro-
gram. The data provided are based on ‘these two
functions and are only as good as agencies’ efforts to
follow the guidelines of the Program.

Classifying

Generally, attempts to commit a crime are classi-
fied as though the crimes were actually completed.
The only exception to this rule applies to attempts or
assaults to murder wherein the victim does not die.
These incidents should be classified as aggravated
assaults rather than murders.

In a previous section of this handbook, the UCR
Part I offenses have been precisely defined. The
exceptions to the definitions also have been discussed
and must be considered when classifying criminal acts
to guarantee the accuracy and consistency of reports
from all agencies in the Nation.

Hierarchy Rule

The experience of law enforcement agencies in
handling UCR data shows that for the most part
offenses of law occur singly as opposed to many
being committed simultaneously. In these single-
offense situations, it must be decided whether the
crime is one of the Index offenses, and if so, it would
be scored accordingly. However, if several offenses
are committed at the same time by a person or a
group of persons, a different approach must be used
in classifying and scoring. The law enforcement mat-

- ter in which many crimes ‘are committed simultan-

eously is called a multiple-offense situation in this
Program. As a general rule, a multiple-offense situa-
tion requires classifying each of the offenses occur-
ring and determining which of them are Part I

crimes. The Part I offenses involved must then be

located in the listing which follows:
1. Criminal homicide:
a. Murder and nonnegligent manslaughter
b. Manslaughter by negligence

2. Forcible rape:
a. Rape by force
b. Attempts to commit forcible rape
3. Robbery:
a. Firearm
b. Knife or cutting instrument
c. Other dangerous weapon
d. Strong-arm—hands, fists, feet, etc.
4. Aggravated assault:
a. Firearm :
b. Knife or cutting instrument
¢. Other dangerous weapon »
d. Hands, fists, feet, etc.—aggravated injury
5. Burglary:
" a. Forcible entry
b. Unlawful entry—no force
c. Attempted forcible entry
6. Larceny-theft (except motor vehicle theft)
7. Motor vehicle theft:
a. Autos
b. Trucks and buses
¢. Other vehicles
8. Arson:
a.-g. Structural
h.-i. Mobile
j. Other
Locate the offense that is highest on the list, score
that offense, and ignore the other offenses involved
in the incident. The Hierarchy Rule, which requires
counting only the highest offense on the list and
ignoring all others, applies only to crime reporting
and does not affect the number of charges for which
the defendant may be prosecuted in the courts. An
exception to the rule is arson, which is dlscussed later
in this chapter.

Example:

Incident: During the commission of an armed
bank robbery, the offender strikes a teller with a butt
of a handgun. The robber runs from the bank and
steals an automobile at curb side. ,

Classification of this incident: Robbery, ag-
gravated assault, and motor vehicle theft are three
Part I offenses apparent in.this situation. Each of
these offenses should be located on the listing, and by
doing so, it is seen that robbery is the crime highest
on the list. Therefore, this incident will be classified
as robbery, one offense scored accordingly, and all
of the other offenses ignored.
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" CHAPTERVI
DEFINITIONS—PART II OFFENSES

The Uniform Crime Reporting Program offenses
are divided into two groupings—Part I and Part II
crimes. Arrest data are collected on both Part I and
Part II offenses, and it is as important and essential
to maintain uniformity in the data collection of per-
sons arrested. as it is in the offense data collection
conducted for Part I crimes only.

The Part II offenses encompass all other .crime
classifications outside those defined as Part I earlier
in this publication. In November, 1932, the UCR
Program adopted a Standard Classification of

Offenses for the compilation of criminal statistics.

This classification was devised and adopted in order
that law enforcement, judicial, and penal statistics
might be uniformly compiled in terms of a single
classification of offenses. The definitions of the Part
IT offenses that follow include some of the offense
- titles described in local and state law. These titles
have been included as descriptive data to aid in deter-
mining the offenses that should be included or ex-
cluded in each classification.

9. Other Assaults

Assaults and attempted assaults where no weapon
was used or which did not result in serious or ag-
gravated injury to the victim are included. as other
- assaults.

Examples of local jurisdiction offense titles which
would be included in ‘‘other assaults’’ are:

Simple assault;

Minor assault;

Assault and battery;

Injury by culpable negligence;

Resisting or obstructing an officer;

Intimidation; - '

Coercion;

Hazing; and

Attempts to commit.the above.

10. Forgery and Counterfeiting
In the majority of states, forgery and counter-
feiting are treated as allied offenses. Placed in this
class are all offenses dealing with the making, alter-
ing, uttering, or possessing, with intent to defraud,
anything false in the semblance of that which is true.
Include:
.. Altering or forging public and other records;
Making, altering, forging, or counterfeiting bills,
notes, drafts, tickets, checks, credit cards, etc.;

Forging wills, deeds,
trademarks, etc.;
Counterfeiting coins, plates, banknotes, checks,
etc.; ,
Possessing or uttering forged or counterfeited
instruments;
- Erasures;
- Signing the name of another or fictitious person
with intent to defraud;
Using forged labels;
Possession, manufacture, etc., of counterfeiting
apparatus;
Selling goods with altered, forged, or counterfeited
trademarks; and ,
All attempts to commit the above.

notes, bonds, seals,

11. Fraud
Fraudulent conversion and obtaining money or
property by false pretenses.
Include: _
Bad checks, except forgeries and counterfeiting;
Confidence games;
Leaving full-service gas station without paying
attendant;
Unauthorized withdrawal of money from an auto-
matic teller machine; and
Attempts to commit the above.

12. Embezzlement

Misappropriation or misapplication of money or
property entrusted to one’s care, custody, or control.
Include attempts. ‘

13. Stolen Property; Buying, Receiving,
Possessing

Include in this class all offenses of buying, receiv-
ing, and possessing stolen property, as well as all at-
tempts to commit any of these offenses.

14. Vandalism

Vandalism consists of the willful or malicious
destruction, injury, disfigurement, or defacement of
any public or private property, real or personal, with-

. out consent of the owner or person having custody or

control by cutting, tearing, breaking, marking, paint-
ing, drawing, covering with filth, or any other such
means as may be specified by local law. This offense
covers a wide range of malicious behavior directed at
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property, such as: cutting auto tires, drawing obscene
pictures on public restroom walls, smashing win-
dows, destroying school records, tipping over grave-
stones, defacing library books, etc. Count all arrests
for the above, including attempts.

15. Weapons; Carrying, Possessing, etc.
This class deals with weapon offenses, regulatory
in nature, such as:
Manufacture, sale, or
weapons;
Carrying deadly weapons, concealed or openly;
Using, manufacturing, etc., silencers;
Furnishing deadly weapons to minors;
Aliens possessing deadly weapons; and
All attempts to commit any of the above.

possession of deadly

16. Prostitution and Commercialized Vice
Include in this class the sex offenses of a commer-
cialized nature, such as:
Prostitution;
Keeping a bawdy house, disorderly house, or
house of ill fame;
Pandering, procuring, transporting, or detaining
women.for immoral purposes, etc.; and
All attempts to commit any of the above.

17. Sex Offenses
(Except forcible rape, prostitution, and commer-
cialized vice.) Include offenses against chastity, com-
mon decency, morals, and the like, such as:
" Adultery and fornication; ‘
Buggery;
Incest;
Indecent exposure;
Indecent liberties;
Seduction;
Sodomy or crime against nature;
Statutory rape (no force); and
All attempts to commit any of the above.

18. Drug Abuse Violations

Drug abuse violation arrests are requested on the
basis of the narcotics used. Include all arrests for
violations of state and local laws, specifically those
relating to the unlawful possession, sale, use, grow-

ing, manufacturing, and making of narcotic drugs. .

. Make the following subdivisions of drug abuse viola-
tion arrests, keeping in mind to differentiate between
Sale/Manufacturing and Possession:

(1) Sale/Manufacturing

a. Opium or cocaine and their derivatives (mor-
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phine, heroin, codeine)
b. Marijuana
c. Synthetic narcotics—manufactured narcotics
which can cause true drug addlcnon (demerol,
methadones)
d. Dangerous nonnarcotic drugs (barblturates
benzedrine)
(2) Possession
€. Opium or cocaine and their derivatives (mor-
phine, heroin, codeine)
f. Marijuana
g. Synthetic narcotics—manufactured narcotics
which can cause true drug addiction (demerol,
_ methadones)
h. Dangerous nonnarcotic drugs (barbiturates,
benzedrine)
Include all attempts to sell, manufacture, or possess
any of the above.

19. Gambling

All charges which relate to promoting, permitting,
or engaging in illegal gambling are included in this
category. To provide a more refined collection of
gambling arrests, the following breakdown should be
furnished:

a. Bookmaking (horse and sport book)

b. Numbers and lottery

c. All other

20. Offenses Against the Family and
Children

_ Include here all charges of nonsupport and neglect
or abuse of family and children, such as: '
Desertion, abandonment, or nonsupport of spouse
or child;
Neglect or abuse of spouse or child (if injury is
serious, score as aggravated assault);
Nonpayment of alimony; and ;
All attempts to commit any of the above.
Note: Do not count victims of these charges who are
merely taken into custody for their own protection.

21. Driving Under the Influence
This class is limited to the driving or operating of
any vehicle or common carrier while drunk or under
the influence of liquor or narcotics.
Include: '
Operating a motor vehicle while under the in-
fluence; and
Operating an engine, train, streetcar, boat, etc.,
while under the influence. .




22. Liquor Laws
With the exception of “drunkenness” (offense 23)
and ‘‘driving under the influence’’ (offense 21), li-
quor law vnolatrons state or local, are placed in this
class.
Include:
Marufacture, sale, transporting, furmshmg, pos-
sessing, etc., intoxicating liquor;
Maintaining unlawful drinking places;
Bootlegging;
Operating still;
Furnishing liquor to a minor or intemperate
person;
Using a vehicle for illegal transportation of liquor;
Drinking on train or public conveyance; and
All attempts to commit any of the above.

23. Drunkenness

Include in this class all offenses of drunkenness or
intoxication, with the exception of ‘‘driving under
the influence’’ (offense 21).

Drunkenness

Drunk and disorderly

Common or habitual drunkard

Intoxication

24. Disorderly Conduct

In this class are placed all charges of committing a
breach of the peace.
Include:

Affray;

Unlawful assembly;

Disturbing the peace;

Disturbing meetings;

Disorderly conduct in state institutions, at court

at fairs, on trains or public conveyances, etc.;

~ Blasphemy, profanity, and obscene language;

Desecrating the flag;

Refusing to assist an officer; and

All attempts to commit any of the above.

25. Vagrancy
Persons prosecuted on the charge of being a
‘‘suspicious character or person, etc.”’ are included
in this class.
Include:
Vagrancy;
Begging;
Loitering (persons 18 and over); and
Vagabondage.

26. All Other Offenses

Include in this class every other state or local of-

fense (except traffic violations) not included in of-
fenses 1 through 25, such as: .

Admitting minors to improper places;
- Abduction and compelling to marry;

Bigamy and polygamy;

Blackmail and extortion;

Bribery;

Combination in restraint of trade, trusts monop-
olies;

Contempt of court;

Criminal anarchism;

Criminal syndicalism;

Discrimination, unfair competition;

Kidnaping;

Marriage within prohibited degrees;

Offenses contributing to juvenile delinquency
(except as provided for in offenses 1 to 25), such
‘as employment of children in immoral vocations
or practices, admitting minors to improper
places, etc.; ‘

Perjury and subornation of perjury;

Possession, repalr manufacture, etc., of burglar s
tools;

Possession of drug paraphernalia;

Possession or sale of obscene literature, pictures,
etc.;

Public nuisances;

Riot and rout;

Trespass;

Unlawfully bringing weapons into prisons or
hospitals;

Unlawfully bringing drugs or liquor into state
prisons, hospitals, etc.; furnishing to convicts;
Unlawful disinterment of the dead and violation of

sepulture;

Unlawful use, possession, etc., of explosives;

Violations of state regulatory laws and municipal
ordinances (this does not include those offenses
or regulations which belong in the above
classes);

Violation of quarantine;

All offenses not otherwise classified; and

All attempts to commit any of the above.

27. Suspicion

While ‘‘suspicion’’ is not an offense, it is the
grounds for many arrests in those jurisdictions where
the law permits. After examination by law enforce-
ment officers, the prisoner is either formally charged
or released. Those formally charged are entered in
one of the Part I or II offense classes. This class is.
limited to *‘suspicion’’ arrests where persons arrested
are released by the police. ‘
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28. Curfew and Loitering Laws—(Persons
under 18)

Count all arrests for violations of local curfew or
loitering ordinances where such laws exist.
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29. Runaways—(Persons under 18)
For purposes of the Uniform Crime Reporting
Program, report in this category apprehensions for

" protective custody as defined by local statute. Arrests

of runaways from one jurisdiction by another-agency
should be counted by the home jurisdiction. Do not

include protective custody actions with respect to

runaways taken for other jurisdictions.
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Introduction

The National Crime Survey (NCS)
provides information on crimes which
interest the general public and the
criminal justice community. Not all
crimes are measured; many offenses
are difficult to detect through a survey
of the general population.

NCS-measured crimes

The success of a victimization survey
like the NCS depends on the ability to
identify specific crimes. This requires
that the victims are not only willing to
report the crime, but also understand
what happened, and how it happened.
The NCS measures the crimes most
likely to be identified by a general sur-
vey, namely, rape, robbery, assault,
burglary, personal and household .
larceny and motor vehicle theft.

Since crime victims are asked directly
about crime, all crimes are measured,
whether or not they were reported to
the police. No attempt is made to
validate reported crimes by checking
them against other sources of criminal
data, such as police records.

Crimes not measured by the NCS

The NCS does not measure murder

and kidnaping. Formerly, the survey

- included commercial burglary and
robbery, but these crimes were dropped

in 1977, largely for economic reasons.

Crimes such as public drunkenness,

drug abuse, and prostitution, which are

often referred to as victimless crimes,
are not measured. The survey also
excludes crimes where the victim shows
a willingness to participate. Some ex-
amples of this type of crime include
illegal gambling, con games, and biack-
mail. :

Sometimes people are not aware they
have been victims of a crime, making
such crimes difficult to measure accur-
ately. Buying stolen property, and cer-
~ tain types of fraud and embezzlement
are examples of this type of crime. In
addition, many attempted crimes of all
types are probably under-reported
because victims were not aware of the
incident. '

Classifying the crimes

In any criminal encounter, more than
one criminal act may be committed
against the same individual. For exam-
ple, a victim may be both raped and
robbed during the same incident.

To record crimes accurately, each crim-
inal incident is counted only once and

is classified according to the most seri-
ous event that occurred during the event.
Crimes are ranked according to severity
by using the system employed by the
Federal Bureau of Investigation.

Personal crimes of contact are consid-
ered more serious than household
crimes. In descending order of severity,
the personal crimes are rape, robbery,
assault, and personal larceny. The
household crimes, in the same order,
are burglary, motor vehicle theft, and
household larceny. Thus, if a person is
both robbed and assaulted, the event is
classified as a robbery; if the victim
suffers physical harm, the crime is cat-
egorized as a robbery with injury.

Victimizations vs. Incidents

A single crime may victimize one or
more individuals. For example, two
people may be victimized during a
single personal robbery. Thus, a single
incident can result in more than one vic-
timization. This distinction is applied to
personal crimes, but all household crime
incidents are assumed to have only one
victim, the household as a unit.

A victimization, the basic measure of the
occurrence of crime, is a specific crimin-
al act because it affects a single victim.
The number of victimizations is deter-
mined by the number of victims of such
acts. Victimization counts serve as key
elements in computing rates of victim-
ization, as described in the victim char-
acteristics sections of this report. Victim-
izations also are used in developing a
variety of information on crime charact-
eristics and the effects of crime on
victims, including injuries and medical
care, economic losses, time lost from

work, self-protection, and reporting to
police. For violent personal crimes,
offender characteristics are also
measured by victimizations.

An incident is a specific criminal act in-
volving one or more victims. The num-
ber of incidents of personal crime is
lower than that of victimizations because
some crimes are simultaneously com-
mitted against more than one individual.

Incident figures are used in describing
the settings and circumstances in which
crimes occurred, including the time and
place of occurrence, number of victims
and offenders, and use of weapons.

Serles victimizations

A series victimization is defined as three
or more similar but separate crimes
which the victim is unable to recall in-
dividually or describe to the interviewer
in detail. Prior to 1979, series victimiza-
tions were recorded by the season of
occurrence and tabulated according to
the quarter of the year in which the data
was collected. Because of this pro-
cedure, it was not possible to total non-
series and series crimes together.

In January of 1979 the NCS question-
naire was revised to enable series crimes
and regular (nonseries) crimes to be
combined. The effects of this change
were included in the initial releass of

the 1980 data.

Summary data on series crimes is pre-
sented separately in the NCS annual
report in Appendix Ill.

| Locality of residence

Locality of residence, as used in the
NCS, refers to where a person lived
when he was interviewed, not to the
place where a crime occurred. The
country is divided into three locality
types: central cities, metropolitan areas
not located inside central cities, and
nonmetropolitan places. - The areas
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Table 1. Personal and housshold crimes, 1989:

Number and percent distribution of victimizations,

by sector and type of crime
Percent of Percent
Number of victimizations of all
Sector and type of crime victimizations within sector  victimizations
All crimes 35,818,410 - 100.0 %
Personal sector 19,690,500 100.0 % 55.0 %
Crimes of violence 5,861,050 29.8 16.4
Completed 2,196,000 11.2 6.1
Attempted 3,665,040 18.6 10.2
‘Rape 135,410 0.7 0.4
Completed 45,910 0.2 0.1
Attempted 89,490 0.5 0.2
Robbery 1,091,830 55 3.0
Completed 743,520 3.8 21
With injury 300,350 1.5 0.8
From serious assauit 140,130 0.7 04
From minor assault 160,220 0.8 0.4
Without injury 443,160 23 1.2
Attempted 348,310 1.8 . 1.0
With injury 93,710 0.5 0.3
From serious assault 43,310 0.2 0.1
From minor assauit -50,400 0.3 A
Without injury 254,590 1.3 0.7
Assauit 4,633,800 . 235 12.9
Aggravated 1,664,710 8.5 4.6
Completed with injury 586,190 3.0 1.6
_ Attempted with weapon 1,078,520 55 3.0
Simple 2,969,080 15.1 8.3
Completed with injury 820,360 4.2 23
Attempted without weapon 2,148,710 10.9 6.0
Crimes of theft 13,829,450 70.2 38.6
Completed 12,995,870 66.0 36.3
-Attempted 833,570 42 23
Personal larceny with contact -542,930 2.8 1.5
Purse snatching 161,520 0.8 0.5
Completed 123,420 0.6 0.3
Attempted 38,100 0.2 0.1
Pocket picking 381,400 1.9 1.1
Personal larceny without contact 13,286,510 675 371
Completed 12,491,040 63.4 349
Less than $50 . 5,126,330 26.0 14.3
$50 or more 6,837,690 34.7 19.1
Amount not available 527,010 27 1.5
Attempted 795,460 4.0 22
Population'age 12 and over 201,375,630
Housshold sector 16,127,910 100.0 % 45.0 %
Completed 13,618,740 844 38.0
Attempted 2,508,170 15.6 7.0
Burglary 5,352,310 33.2 14.9
Completed 4,110,910 255 115
Forcible entry 1,812,700 11.2 5.1
Unlawtul entry without force 2,298,210 14.2 64
Attempted forcible entry 1,241,400 7.7 3.5
Household larceny 8,955,470 558 25.0
Completed 8,327,430 51.8 23.2
Less than $50 3,413,000 21.2 9.5
$50 or more 4,482,130 278 125
Amount not available 432,290 27 1.2
Attempted 628,040 3.9 1.8
Motor vehicle theft 1,820,120 11.3 51
Completed 1,180,390 7.3 3.3
Attempted 639,720 4.0 1.8
Total number of households 94,899,080
Note: Detail may not add to total shown because of rounding.

Percent distribution is based on unrounded figures.

... Not applicable.
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Age-The appropriate age category is
determined by the respondent's age on
the last day of the month before the
interview.

Aggravated assault-Attack or at-
tempted attack with a weapon, regard- -
less of whether or not an injury occurred,

_and attack without a weapon when
serious injury results. Serious injury
includes broken beones, lost teeth, in-
ternal injuries, loss of consciousness,
and any injury requiring two or more
days of hospitalization.

Annual family Income-The total
income of the household head and all
 relatives living in the same housing unit
for the 12 months preceding the inter-
view. Includes wages, salaries, net in-
come from businesses or farms, pen-
sions, interest, dividends, rent, and any
other form of monetary income. The
incomes of people who are not related
to tha head of the household are not
ir R

Assault-An uniawful physical attack or
threat of attack. Assaults may be classi-
fied as aggravated or simple. Rape and
attempted rape are excluded from this
category, as well as robbery and at-
tempted robbery. The severity of as-
saults ranges from minor threat to in-
cidents which are nearly fatal.

. Attempted forcible entry-A form of
burglary in which force is used in an
attempt to gain entry.

" Burglary-Unlawtul or forcible entry or
attempted entry of a residencs. This
crime usually, but not always, involves
theft. The illegal entry may be by force,
such-as breaking a window or slashing
a screen, or may be without force by
entering through an unlocked door or
an open window. As long as the person
entering has no legal right to be present
in the structure a burglary has occurred.
Furthermore, the structure need not be
the house itself for a burglary to take
place; illegal entry of a garage, shed, or
any other structure on the premises
also constitutes household burglary. If
b~ " ~g and entering occurs in a hotel

: ion residence, it is still classified

"as a burglary for the household whose

member or members were staying
there at the time the entry occurred.

Central city-The largest city (or group-
ing of cities) in a Metropolitan Statistical
Area (see below).

Ethniclty-A classification based on
Hispanic culture and origin, regardless
of race.

Forcible entry-A form of burglary in
which force is used to gain entry to a
residence. Some examples include
breaking a window or slashing a screen.

Head of household-A classification
which defines one and only one person
in each housing unit as the head. Head
of household implies that the person
rents or owns (or is in the process of
buying), the housing unit. The head of
household must be at least 18, unless
all members of the household are under
18, or the head is married to someone
18 or older.

Hispanic-A person who describes
himself as Mexican-American, Chicano,
Mexican, Mexicano, Puerto Rican, Cu-
ban, Central American, South American,
or from some other Spanish culture or
origin, regardless of race.

Household-A person or group of

‘people meeting either of the following

criteria. (1)people whose usual place of
residence is the same housing unit,
even if they are temporarily absent.
(2)people staying in a housing unit
whohave no usual place of residence
elsewhere,

Household crimes-Attempted and
completed crimes that do not invoive
personal confrontation. Examples of
household crimes include burglary,
motor vehicle theft, and household
larceny.

Household larceny-Theft or attempt-
ed theft of property or cash from a
residenee or the immediate vicinity of
the residence. In order to occur within
a house, the thief must have a legal
right to be in the house (such as a maid,
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delivery person or guest), as unlawiful or
forcible entry constitutes a burglary.

Incident-A specific criminal act involv-
ing one or more victims and offenders.
For example, if two people are robbed
at the sama time and place, this is

classified as two robbery victimizations

but only one robbery incident.

Larceny-Theft or attempted theft of
property or cash without involving force
or illegal entry. This category is sub-
divided into personal larceny and
household larceny.

Maritail status-Every person is assign-
ed to one of the following classifications:
(1) married, which includes persons in
common-law unions and those who

are currently living apart for reasons
other than marital discord (employment,
military service, etc.); (2) separated or
divorced, which includes married per-
sons who are legally separated . and
those who are not living together be-
cause of marital discord; (3) widowed;
and (4) never married, which includes
persons whose marriages have been
annulled and those who are living to-
gether and not in a common-law union.

Metropolitan area-See "Metropolitan
Statistical Area”.

Metropolitan Statistical Area (MSA)-
The Office of Management and Budget
{OMB) defines this as a population
nucleus of 50,000 or more, generally
consisting of a city and its immediate
suburbs, along with adjacent communi-
ties having a high degree of economic
and social integration with.the nucleus.
MSA's are designated by counties, the
smallest geographic units for which a
wide range of statistical data can be
obtained. However, in New England,
MSA's are designated by cities and
towns since these subcounty units are
of great local significance and consid-
erable data is available for them. Cur-
rently, an area is defined as an MSA if
it meets one of two standards: (1) a city
has a population of at least 50,000; (2)
the Census Bureau defines an urbanized
area of at least 50,000 people with a




a

total metropolitan population of at least
100,000 (or 75,000 in New England).
The Census Bureau's definition of ur-
banized areas, data on commuting to
work, and the strength of the economic
and social ties between the surrounding
counties and the central city determine
which counties not containing a main
city are included in an MSA. For New
England, MSA's are determined by a
core area and related cities and towns,
not counties. A metropolitan statistical
area may contain more than one city of
50,000, and may cross State lines.

Motor vehicle- An automobile, truck,
motorcycle or any other motorized
vehicle legally allowed on public roads
and highways.

Motor vehicle theft-Stealing or unau-
thorized taking of a motor vehicle, in-
cluding attempted thefts.

Non-Hispanic-Persons who report

their culture or origin as something other
than "Hispanic” as defined above. This
distinction is made regardless of race.

Nonmetropolitan area-A place not
located inside an MSA. This category
includes a variety of localities, ranging
from sparsely populated rural areas to
cities with populations less than 50,000.

Nonstranger-A classification of a crime
victim's relationship to the offender. An
offender who is either related to, well
known to or casually acquainted with
the victim is a nonstranger. For crimes
with more than one offender, if any of
the offenders are nonstrangers, then the
group of offenders as a whole is classi-
fied as nonstranger. This category only
applies to crimes which involve contact
between the victim and the offender;
the distinction is not made for personal
larceny without contact since victims of
this offense rarely see the offenders.

Offender-The perpetrator of a crima;
this term usually applies to crimes in-
volving contact between the victim and

‘the offender.

Offense-A crime. When referring to
personal crimes, the term can be used
to refer to both victimizations and inci-
dents.

Outside central citles-Refer to “sub-
urban area”.

Personal crimes-Rape, personal rob-
bery, assault, personal larceny with
contact or personal larceny without
contact. This category includes both
attempted and completed crimes.

- Personal crimes of theft-Personal

larceny. The theft or attempted theft of
property or cash by stealth, either with
contact (but without force or threat of
force) or without direct contact between
the victim and the offender.

Personal crimes of violence-Rape,
personal robbery or assault. This cat-
egory includes both attempted and

completed crimes, and the crime always v

involves contact between the victim and
the offender.

Personal larceny-Equivalent to the
personal crimes of theft. Personal lar-
ceny is divided into two subgroups de-
pending on whether or not the crime
involved personal contact between the
victim and the offender.

Personal larceny with contact-Theft
or atternpted theft of property or cash
directly from the victim by stealth, not
force or threat of force. includes both
purse snatching and pocket picking.

Personal larceny without contact-
Theft or attempted theft of property or -
cash from anyplace other than the vic-
tim's home or its immediate vicinity,
without direct contact between the vic-
tim and the offender. This crime differs
from household larceny only in the lo-
cation in which the theft occurs. Exam-
ples of personal larceny without contact
include theft of an umbrella in a res-
taurant, a radio from the beach, or cash
from an automobile parked in a parking
lot. Occasionally, the victim may see the
offender commit the crime.

Physical Injury-Physical injury is mea-
sured for the three personal crimes of
violence. Completed or attempted rob-
beries that result in injury are classified
as involving "serious" or *minor” assault.
Examples of injuries from serious as-
sault include broken bones, loss of teeth,

- internal injuries, loss of consciousness,

and undetermined injuries requiring two

.or more days of hospitalization. Injuries

from minor assault include bruises,
black eyes, cuts, scratches, swelling, or
undetermined injuries requiring less
than two days of hospitalization. As-
saults without a weapon are classified
as aggravated if the victim's injuries fit
the description given above of serious
assault. All completed rapes are defined
as having resulted in physical injury.
Attempted rapes are classified as having
resulted in injury if the victim reported
having suffered some form of physical
injury.

Race-Racial categories for this survey
are white, black, and other. The “other”
category is composed mainly of Asians
and American Indians. The race of the -
head of household is used in determin-
ing the race of the household for com-
puting household crime demographics.

Rape-Carnal knowledge through the
use of force or the threat of force, in-
cluding attempts. Statutory rape (with-
out force) is excluded. Both hetero-
sexual and homosexual rape are in-
cluded.

Rate of victimizatlon- See "Victim-
ization rate”. :

Reglon-The States have been divided
into four groups or census regions:
Midwest-Includes the 12 States of
lliinois, Indiana, lowa, Kansas, Michigan,
Minnesocta, Missouri, Nebraska, North

‘Dakota, Ohio, South Dakota, and

Wisconsin.

Northeast-Inciudes the 9 States of
Connecticut, Maine, Massachusetts,
New Hampshire, New Jersey, New York,
Pennsylvania, Rhode Island, and Ver-
mont.

South-Includes the District of Colum-
bia and the 16 States of Alabama, Ar-
kansas, Delawars, Florida, Georgia,
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Kentucky, Louisiana, Maryland, Missis-
sippi, North Carolina, Oklahoma, South
Carolina, Tennesses, Texas, Virginia,
and Waest Virginia.

West-Includes the 13 States of
Alaska, Arizona, California, Colorado,
Hawaii, ldaho, Montana, Nevada, New
Mexico, Oregon, Utah, Washington, and
Wyoming.

Robbery-Completed or attempted

theft, directly from a person, of property
or cash by force or threat of force, with
or without a weapon. ) '

Robbery with Injury-Completed or
attempted theft from a person, accom-
panied by an attack, either with or with-
out a weapon, resulting in injury. An
injury is classified as resuilting from a
serious assault, irrespective of the extent
of injury, if a weapon was used in com-
mitting the crime, or, if not, when the
extent of the injury was either serious
" ~ken bones, loss of teeth, internal

1s or loss of consciousness, for

iple) or undetermined but requiring
two or more days of hospitalization. An
injury is classified as resulting from a
minor assault when the extent of the
injury was minor (for example, bruises,
black eyes, cuts, scratches or swelling)
or undetermined but requiring less than
two days of hospitalization.

Robbery without injury-Theft or
attempted theft from a person, accom-
panied by force or the threat of force,
either with or without a weapon, but not
resulting in injury.

Series-Three or more similar but sep-
arate events, which the respondent is
unable to describe separately in detail
to an interviewer.

Simple assault-Attack without a wea-
pon resulting either in minor injury (for
example, bruises, black eyes, cuts,
scratches or swelling) or in undeter-
mined injury requiring less than two
days of hospitalization. Also includes
attempted assault without a weapon.

- Stranger-A classification of the victim's
‘jonship to the offender for crimes
ving direct contact between the two.

_strangers if the victim identifies the

ber of victimizations per 1,000 residents
age 12 or older. For household crimes,
the victimization rates are calculated
using the number of incidents per 1,000
households.

Incidents are classified as involving

offender as a stranger, did not see or
recognize the offender, or knew the
offender only by sight. Crimes involiving
multiple offenders are classified as
involving nonstrangers if any of the
offenders was a nonstranger. Since
victims of personal larceny without
contactrarely see the offender, no
distinction is made between strangers
and nonstrangers for this crime.

Victimize-To commit a crime against
a person or household.

Suburban areas-A county or counties
containing a central city, plus any con-
tiguous counties that are linked socially
and economically to the central city. On
data tables, suburban areas are cate-
gorized as those portions of metropoli-
tan areas situated "outside central
cities.” -

Tenure-The NCS recognizes two forms
of household tenancy: (1) owned, which -
includes dwellings that are mortgaged,
and (2) rented, which includes rent-

free quarters belonging to a party other
than the occupants, and situations
where rental payments are in kind or
services. '

Unlawful entry-A form of burglary
committed by someone having no legal
right to be on the premises, even though
no force is used.

Victim-The recipient of a criminal act,
usually used in relation to personal
crimes, but also applicable to house-
holds. ‘

Victimization-A crime as it affects one
individual person or household. For
personal crimes, the number of victimi-
zations is equal to the number of victims -
involved. The number of victimizations
may be greater than the number of in-
cidents because more than one person
may be victimized during an incident.”
Each crime against a household is
assumed to involve a single victim, the
affected household.

Victimization rate-A measure of the
occurrence of victimizations among a
specified population group. For per-
sonal crimes, this is based on the num- -
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This memo will summarize the appellate decisions which have considered downward departures for

offenders sentenced under the Guideline’s career offender provisions at §4B1.1.

I  WHETHER DOWNWARD DEPARTURES FROM CAREER OFFENDER RANGE PERMITTED

A. No Departures P rmitt

In United States v. Hen lay Saun , 743 F.Supp. 444 (E.D. Va. 1990) (Ellis, J.), the court held

that no downward departure under §4A1.3 was available to a career offender. Defendant was convicted of raping

a woman at Fort Belvoir, after smoking crack with her, and received a total offense level 31, increased to level

37 (360 months to life) under the career offcnder provisions. Defendant had prior convictions for armed robbery

in 1977, felonious assault in 1984, and-unlawful wounding in 1989. The court refused to depart on the basis that

no departures under §4A1.3 from §4B1.1 were contemplated in light of the mandatory language used in the

career offender guideline. The court also held that the guidelines explicitly incorporate §4A1.2, but not

into §4B1.1; held that the legislative history of the provision requires a sentence near the statutory maximum;



and noted that since criminal history plays a limited role in measuring the degree of carcer offender
enhancement (contrasted with the seriousness of the offense), then it should not be used as a departure basis

to lessen the degree of enhancement. Dcfendant was sentcnced to 360 months imprisoninent.

B. Departures Permitted _

In United States V. Howard Eugene Hughes, 901 F.2d 830 (10th Cir. 1990), cert. denied, 111 S.Ct. 163
(1990) (appeal from w.D. Okla, West, J.), the court notes that dc;wnward dcpartures from all guideline
sentences, including a career offender sentence, are permitted. However, no such departure was contemplated
in this case, which involved a bank robbery while brandishing a machinegun.

lx; United States v. Ricky Allen Hays, 899 F.2d 515 (6th Cir. 1990), cert. denied, 111 S.Ct. 385 (1990)
(appeal from W.D. Ken,, Ballantine, J.), the circuit court implied the permissibility, under gertain circumstances,
of downward departures from carec;' offender range. The court invalidated a downward departure from the
career offender guideline range, where the dcparture was based on characteristics of the current offéhse '
(defendant’s Jack of violent conduct in connection with the present drug offense, and the small amount of drugs
involved). Defendant in this case was convicted of two coﬁnts of conspiracy to possess Mne and marijuana
with intent to distribute, under 21 US.C. §§ 841 and 846. Defendant was arrested with seven pounds of
marijuana, various drug parapherna]ia, and had been believed to sell up to $12,000 a‘day in drugs. The career
offender range was 360 months to life, since the two prior convictions for drug (rafficking qualified him as a
career offender. Defendant was sentenced to twenty years.

In m;_‘gg_s_@gg_v,_ll_o_hsﬂﬂl‘—‘, 902 F.2d 570 (Tth Cir. 1990) (appeal from E.D. Wisc,, Warrgn, CcJl),
a defendant received a 120 month sentence instead of a 210-262 montl:u sentence under the career offender
provisioﬁs. The downward departure for subsiantial assisiancc was held valid.

In addition, the circuits below accept departures from the career offender guideline range.

1L PRIOR OFFENSES WHICH MAY JUSTIFY DOWNWARD DEPARTURE

A. Underlying Facts of Crimes, As Opposed 10 Generic Crimes, Do Not Involve Violence

2



1 Burglaries and Robberies

In United States v. Ramon_Gonzalez-Lopez, 911 F.2d 542 (11th Cir. '1990) (appeal from N.D. Ga,,

Tidwell, J.), dcfendant was convicted under 21 US.C. § 846, Conspiracy to Distribute Cocaine, 21 US.C. §
841(a)(1), Possession with Intent to Distribute Cocaine. Defendant was sentenced to 57 months, the top of the
guideline range of 46-57 months (total offense level 16 and criminal history category VI), which represented a-
downward departure from the career offender range of 262-327 months. The defendant had prior State
convictions including robbery by force and fear (robbery of a woman’s purse containing $5.35), armed robbery
of a supermarket, attempted burglary of an occupied residence, burglary of unoccupied residence ($450 in
merchandise taken). All but the second prior conviction received separate sentences of three 'yéars probation,
and that conviction received a 364-day sentence. Defendant had several additional arrests and prior convictions
for non-violent felonies and misdemeanors. |

The sentencing court held that the facts underlying the prior convictions demonstrated that the crimes
were not crimes of violence. In the alternative, the court held that, if the career offender provisions applied, a
downward departure was warranted since the guideline did not adequately consider a situation where the priors
in fact did not involve violence, and because such a career offender sentence would be "grossly unfair and grossly
excessive.” The defendant argued that the Commission did not édequatcly distinguish between crimes that
involve the actual use of force and result in injmy, and thosc;, that involve nothing more than the ihreat of force
and do not result in injury.

The appellate court rejected this argument, finding the Commission did adequately consider such a
distinction. ‘The court noted that it was also unlikely that the Commission would prohibit the review of the
underlying facts of the prior convictions in order to determine whether defendant qualified for career offender
stétus, but would permit such a review to determine whether to depart from the resulting guideline range. The

| court also prohibited departure where the departure was based on the grounds that the sentence appeared
excessive, citing United States v, Aguilar-Pena, 887 F.2d 347 (1st Cir. 1989).
nited States v. Sherman Nichols, 740 F.Supp. 1332 (N.D.IIl. 1990) (Hart, J.), the defendant was

convicted of being a felon in pos_séssion of a firearm, under 18 US.C. § 922(g), use of a firearm during a drug

3



trafficking offense, under 18 U.S.C. § 924(c), and 21 US.C. § 841(a)(lj, Possession with Intent to Distribute .83
grams of cocaine. Defendant had prior State convictions for residential burglary (juvenile), robbery, auto theft,
and rcsidcntia'] burglary (adult conviction). The career offender range is 360 months to life. The sentencing-
court departed downward from this range, in part on the basis of §4A1.3, overstatement of criminal hisfory,
particularly since the opportunity for recidivism in an older defendant (here in his early .thirties) is lower. The
court noted the absence of dctails regarding the prior convictions, but noted the absence of actual violence in
any of those offenses. The court dcpérted downward from the carécr offender range, ﬁnding defendant was é
category V offender, with an offense level 24 (92-115 months) (based on level 12 for the offenses of conviction,l
enhanced by 12 levéls for a modified career offender sentence that accounts for the low level of drugs and
‘ovcrstated criminal history), and imposed the statutory minimum of 240 months (180 months for armed career

offender and 60 months for the 924(c) offense).

2. Threatening Communications

In United States v. Merle Left Hand Bull, 901 F.2d 647 (8th Cir. 1990) (appeal from D. S.D., Porter,
CJ.), defendant was convicted of mailing a threatening communication in violation of 18 U.S.C. § 876 to his
estranged wife while vhe was in prison. The defendant 'reccived a career offender range of 51-63 months, but
receive4 a downward deﬁarlurc sentence of 48 months pursuant to 5K2.10 (victim’s wrongful conduct significantly
provoked the offense).

The threai was held to be a aiﬁe of violence by the lower coun. and the appellate court, deﬁpite
defendant’s argument that he had no contemporaneous ability to carry out the threat. No indication as to nature

of priors, or role those priors had in influencing court’s departure.

3 " Drug Distribution Offenses _ v
In United States v. Carlton Bernard Brown, 903 F.2d 540 (8th Cir. 1990) (appeal from D. Minn,

Magnuson, J.), the defendant was convicted under 18 US.C. § 2, and 21 US.C. 5'841(a)(1), (b)(1)(C), aiding

and abctlbing the distribution of ten ounces (283 grams) of cocaine; and 21 U.S.C. § 841(a)(1), (b)(1)(C), and



21 U.S.C. § 846, conspiracy to distribute ten ounces (283 grams) of cocaine. Dcfendant was éentenced to two
concurrent 210 month terms under the carcer offender provisions. The predicate offenses were two prior
convictions, onc a 1986 conviction under California law for transportation of a cokntrollcd substance, and the other
a 1987 State conviction for i)osgcssion of a controlled substance.. The district court reluctantly imposed a
sentence at the lower énd of the career offender range (210-262 months), in light of the "extremely harsh penalty
required by the career offender guideline,” which the court Was "not comfortable with" since it was almost ten
times longer than those received by dcfcndanl’é codefendants. Proportionality, then, was a key concern, but the
nature of the priors may also have influenced the lower court’s decision. The appellate court remanded for

|

 resentencing, in order to permit the lower court to consider the need for a downward departure.

In United States v. Bobby Dale Smith, 909 F.2d 1164 (8th Cir. 1990), pén'tion for cen. filed (Oct. 29,

1990), (appeal from S.D. Iowa, Wolle, J.), defendant was convicted under 21 US.C. § 846, Conspiracy to
Distribute Cocaine, and 18 U.S.C. § 1952(a)(2) and (a)(3), Traveling in lﬁterstatc Commerce with the Intent to
Facility the Drug Conspiracy. Career offender guideline range was 292-365 months, but the court sentenced
under a downward departure to twenty years, citing, among other factors, the brevity of defendant’s prior
criminal career, aﬁd his youth when the crimes were committed. Smith reads Brown to stand for the “eminently
rcasbnéblc principle” that all careers are not the same. The length and scope of the career that lands the
criminal under the career-offender guideline are appropriate grounds for departure, either upward or dowﬁward.
in an unusual case.

Here, where the career was “neither extensive nor long" and where defen_daht had only two prior State
convictions, and each incident “though serious” was a "somewhat small-time offense.” Defcndant’s priors included
burglary of personal property from a home (total Io§ around $1,000) and cohspiracy to sell ten hits of LSD on
two occasions for a total of $80. Defendant was sentenced to probation both times. The crimes took place over

a two-month period of time.

‘In United States v. Mary Elizabeth Harrison, 918 F.2d 30 (Sth Cir. 1990), the court upheld the
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sentencing court’s refusal to depart downward from a career offender sentence, rejécting her argument that the
career offcnder provisions did not apply where the requisite oﬂ'cnscs occurred within a short period of time (here
five felony drug provnsnons over a period of two years. Defendant was scnlcnccd to 168 months for violating 21

US.C. § 841(a)(1), posscssnon with intent to distribute controlled substances.

D. Find Common Scheme or Plan

In United States v. Jason Houser, 916 F.2d 1432 (9th Cir. 1990), the defendant had sold drugs to the
same agent on two separate occasions in two different counties over a short period of time, apparcnlly és a result
of the same investigation. The dcfendant was convicted and sentenced at different times in different counties,

| and the sentencing court accordingly counted the offenscs separately for career oITendcr purposes. As a result

of these two prior convictions, and the current convictions for 21 US.C. § 846, Conspiracy to Distribute
Methamphetamine in violation of 21 U.S.C. § 841(3)(1),‘defendant was sentenced to 262 mpnths under the career
offender provisions. The appellate court remanded for resentencing, finding these transactions were part of a
single common scheme or plan, and should not have been counted separately.

A similar result occurred in United States v, Gregory Robert Rivers, 733 F.Supp. 1003 (D.Md. 1990)
(Smalkin, J.), where the defendant was convicted of bank robbery, and had two prior State convictions for two
gas station armed robberies occurring twelve déys apart from each other, one occurring in Baltimore City, and
the other in Baltimore County. Defendant was sentenced in the two jurisdictions, the first court sentencing ‘
defendant to twelve years imprisonment, the second to sixteen years concurrent.

The sentencing court refused to consider the defendant a career bﬂender by counting the two prior
convictions scpatately, and instead found as fact that the two offenses would, save for "an accident of geography,” |
have been consolidated for seatencing due to their snmnlanty and closeness in time. The court held alternatively
that the offenses were committed pursuant to a single plan, i.g., to obtain money to buy narcotics. The reported

case dealt only with determining whether carcer offender status applicd, and no sentence was imposed.

E. ion 4A1 rrepresentation of Crimin



In United States v. Melvin Raymond Lawrence, 916 F.2d 553 (9th Cir. 1990) (appeal from E.D. Wash.,

McNichols, J.), a defendant was convicted of posse.;.sion with intent to distribute over 100 marijuana plants found
in his car. Dcfendant apparently had another 4,000 plants at his home. Defendant had two prior State
convictions: one for posses;ion of a controlled substance with intent to deliver and possession of aAcontrollcd
substance; and one for two counts of possession of marijuana with intent to manufacture or dclive.r. Defendant
was sentenced to 30 months impri‘sonmenl (the range that would have appiicd in the absence of the career
offcnder provisions), a downward departure from the career offend‘ervrangc of 151-188 months (level 29,
Category VI). The rationale for the departure \.vas based on §4A1.3 (overrepresentation of criminal 4history'),
and the appellate court agreed that this provision could justify a downwara departure from the career offender
range. The court rejected the government’s argument that the Comﬁission had been dircctcdbby 2BUSC. §
994(h) to mandate a career offender sentence where the requisite conditions had been satisfied. (The sentence

was, however, vacated and remanded for resentencing in light of the presence of the 4,000 plants not counted

by the court in relevant conduct.)

1118 COUNTING 'STALE;' CONYVICTIONS

A, “Stale” Convictions are Valid Basis for Departure

tes v. Richar rdner, 905 F.2d 1432 (10th Cir. 1990), cert. denied, 111 S.Ct. 202 (1990)
(appeal from W.D. Okla,, Russell, J.), defendant was convicted of bank robbery ﬁlh a revolver, under 18 U.S.C.
§ 2113, and sentenced to the bottom end of the guideline range applicable for a career offender. Dcfendant had
previously been convicted of four fircarms and robbery éﬁ'cnscs, all of which were included in the criminal
histpry calculation. Grounds for departure ’(inader;]uacy of cﬁminal history since two armed robbery convictions
and conviction on two counts of bank robbery fell outside the fifteen year time period) were sustained. Exx‘cnt
of departure reasonable since bcfcndanl resembled a career offender (particularly since firearms offenses show
continued patterﬁ of crime, and robberies were conducted usi;lg similar methods), and since no category bcyonci

Category VI existed. Defendant had a criminal history VI (15 points), and a non-career offender guideline range



of 100-125 months (level 24). The departure sentence was 210 months.
In United States v. Joseph E. Lang, 898 F.2d 1378 (8th Cir. 1990), the court held that sentences excluded
from the criminal history calculation under §4A1.2(e)(2) may be considered in determining whether an upward

departure is justified. The court cites United States v, Lopez, 871 F.2d 513 (Sth Cir. 1989) ‘and United States

v, Elmendorf, 895 F.2d 1415 (6th Cir. 1990) (Table) for the proposition.

In United Sta;es v. Alejo Cola‘-Guerrero. 907 F.2d 87 (9th Cir. 1990), the court held that fourteen
convictions that had occurred more than ten years prior to the offense for which defendant was being sentenced |
_ could be considered in deciding whether io depart upward from the guideline sentence, where the convictions
showed a propensity toward violent conduct, and where the convictions were similar to the present offense of
posscs.{ion of firearm by 5 felon. At least one of these prior convictions includcdb an assault with a deadly
weapon, and another for assault and battery. The sentencing court departed upward from a level 7, Category

III (4-10 months) sentence to two years.

- B. *Stale Convictions" Valid as "Reliable Infgl;ma!io.n" (84A13)

.In United States v. Joseph N. Williams, 910 F.2d 1574 (7th Cir. 1990), petition for cen. filed (Nov. 11.,
1990), the court upheld an upward departure based on §4A1.2(e)(2), where the defendant was convicted under
18 U.S.C. § 922(g)(1) and, as a Category V defendant, was sentenced to 27 months imprisonmcﬁt. The court
departed upward from a level 9 (18-24 months). Defendant’s prior convictions for unlaﬁul taking of a motor
vehicle and forgery, both of which occurred more than fifteen years prfor to the current offense of felon in
possession of a firearm. The "stale” offenses were dissimilar and could not be considered under §4A1.2, but
could be considered under §4A1.3 as "reliable information" for purposes of determining -whclher the criminal
history élcgow was underrepresented. The court notes th#t this infoﬁnalion was considered with other
aggravatiﬁg factors in order to justify the departure. |

The court cites United States v, Carey, 898 F.2d 642 (8th Cit. 1990) (when record did not reflect
whetﬁcr old burglary convictions were violent crimes or gun-related, district court properly considered them to

be “reliable information” under §4A1.3 for sentencing of felon in possession) and United States v. Jackson, 903
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F.2d 1313 (10th Cir. 1990), rehearing granted, 1990 WL 203177, (district court properly referred to a twenty-one
year old forgery conviction in applying §4A1.3 to increase criminal history category of defendant convicted of

being felon in possession of ammunition).

In United States v. James Ray Russell, 905 F.2d 1439 (10th Cir. 19§0), (appeal from W.D. Okla,,

Russéll, J.), the defendant had three prior convictions (two burglaries, one in 1965 and one in 1967, and one
escape, in 1968) beyond the .ﬁftccn year period set forth under the @reer offender provisions. The court
» nevertheless added three criminal history points for each offense, no;ing that defendant had spent eleven of the
fifteen years in jail, and had been released from each prior conviction for only a short period of time before
committing the next offense. As a result of the incrc;sed point total, defendant’s criminal history category
increased from IT to V, increasing his range from 51-63 months to 84-105 months. The sentencing court imposed
a 105 month sentence on the defendant. The appellate court upheld the inclusion of the "stale” offenses for
purposes of calculating criminal history score, finding that the offenses qualified under §4A1.3 as “reliable

information.” -

C. Departure Invalid Where Prior anvigign is Dissimilar or Solely on Basis that Defendant *Got.

2 Break”
In United States v. Avinell Leake, 908 F.2d 550 (9th Cir. 1990), the court invalidated an upward’

departure based on §4A1.2(e)(2) .whcrc the prior convictions were for fraud offenses, and the present convictions
were for assaults, noting that the guidelines require similarity between the otherwise excluded offenses.

In United States v. Riéharq Rodney Robison, 904 F.2d 365 (6th Cir. 1990), cent. denied, 111 S.Ct. 360
(1990), the court held that the sentencing court could not "arbitrarily change the requirements for career offender
status® simply because the defendant "got a break” on an earlier conviction by not being sentenced in a manner
that would Breach the ten year barrier. Defendant in that case was convicted of aggravated drug trafficking in |
1977, and was convicted currently for 21 U.S.C. § 841(a)(1), Possession with Intent to Distribute Cocaine, and

21 US.C. § 846, Conspiracy to Distribute Cocaine.



Lt
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- D. Community Treatment Center Confinement not Incarceration

The court in United States v. Harold Jordan, 734 F.Supp. 687 (E.D.Pa. 1990) (Katz, J.), held that

residence in a community treatment center is not "incarceration” for purposes of guidclines requiring that a prior
sentence of imprisonment be counted toward a criminal history score if the defendant was incarcerated during

the fifteen years prior to the crime for which he is sentenced.

b. Related Cases

In United States v. Ivory Geiger, 891 F.ZH 512 (5th Cir. 1989), cert. denied, __US._ ,1108.Ct. 1825

(1990), USSC No. 89-11991, (appeal from W.D. Tex., Smith, J.), Defendant was convicted under 21 U.S.C. §§

841(a)(1) and 845, Possession with Intent to Distribute Crack Cocaine within a 1000 feet of a School. Defendant
sold the crack in exchange for food stamps. Defendant had four prior convictions for drug offenses (possession
of marijuaha under 2 ounces, possession of .5 grams cocaine, possession of cocaine, possession of 32 grams of
cocaine), and one for gambling. The consolidated offenses were separated by intervening arrests. The latter
three drug convictions were consolidated for sentencing, and as a result Defendant avoided career offender
status. Grounds for departure (including consolidated sentences leading to avoidance of career offender status)
were upheld. Departure calculated by treating priors separately for purposes of career offender pr‘ovisions.
Extent of departure was regsonablc particularly given the potential statutory maximum available. Criminal
History was Category I11 (4 points) and the guideline offense level 14 (21-27 months). The departure sentence
was 120 months. | '

In United States v. Thurman Jones, 898 F.2d 1461 (10th Cir. 1990), cer. denied __US.__,190WL
87103 (1990), USSC No. 9538, (appeal from W.D. Okla,, Russell, J.), Defendant pleaded guilty to conspiracy to
distribute cocaine, under 21 US.C. § 846. Defendant had previously been convicted of a 1984 assault with a
deadly weapon, and for a 1985 sale of a controlled substance, which offenses were separated by an intervening
arrest. Defendant was sentenced 1o six months and one year for the crimes, respectively. When his probation

was revoked, Defendant was sentenced under State law to two years and three years for the convictions, to run
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concurrently. The appellate court held that the two prior convictions were not related cases by virtue of bcmg
resentenced at the same time to concurrent terms following revocation of probation for each crime. The
sentence, thcrefc;rc, was not to be considered one sentence under.§ 4A1.2(a)(2). As a result, the sentences for
each crime might be counted separately under § 4B1.2(3), for purposes of determining career offender status.
The appellale court feared a rulmg to the contrary would require the government to undertake separate
resentencing procccdmgs as the only means to preserving the separate original sentences, when calculating
criminal history. Criminal History Category was V (11 points) and the guideline sentence was level 14 (33-41).
Departure sentence was 156 months (including reduction’ for subslanlial assistance).

In United States v. Alan Dorsey, 888 F.2d 79 (ilth Cir. 1989), cert. denied __US. __, 110 S.Ct. 756,

(1990), USSC No. 5623,
(appeal from N.D. Ga,, Forregtcr, J.), defendant was convicted of four bank robberies committed seéaratcly in
two States, and later was convicted of four additional robberies committéd in three States beginning the day of
his escape from prison. Appellate court held Defendant could be treated as career offender with each prior
conviction counted separately for purposes of § 4B1.1, although prior sentences could not be counted scparatcly
for pufposcs of § 4A1.2. One rationale for this holding is the desire nq( to compel the government to refuse
Rule 20(a) consolidation of cases. Extent of departure held reasonable. Guideline sentence was 51-63 months,
and the departure sentence was 262 months.

In United States v. Eddie Roberson, 872 F.2d 597 (5th Cir. 1989), cert. denied, __US. __, 110 SCt
175 (1989), USSC No. 2375, (appeal from N.D. Tex, Cummings, J.), defendant was convicted of credit card
fraud, after the drunk with whom he was living choked and died. Defendant burned the body and went ona
drunken spending spree, until he was arrested for pubhc intoxication. Defendant’s criminal history included three
previous burglaries, not scpatatcd by intervening arrests, that were oonsohdated for sentencing. The appellate
court held that a senlencmg court may account for concurrent sentences when it decides whether a departure
based upon criminal history is appropriate. Grounds for departure. (including inadequate criminal history based
on consolidated sentences) were upheld. Extent of departure held reasonable. Criminal history was Category

V1, guideline range was level 12 (30-37 months). Departure sentence was 120 months.
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In United States v, Abraham Flores, 875 F.2d 1110 (5th Cir. 1989), USSC No. 1952, (appeal ‘frém N.D.
Tex, Cumrﬁings, J.), defendant was convicted of distributing heroin. Defendant had previously been convicted
of six previous house burglaries, separated by intervening arrests, of which two were consolidated for sentencing
in one county, three in another, and one in yet another, over a period of eighteen months. While sentencing on
the cases ran concurrently, this was lhrougﬁ operation of State law, and not through the order of any judge.
Mere concurrent sentences are not enough to defeat the guidelines. As a result, the career offender provisions
apply to Défendant. Other priors included theft and drug distribution. Departure Sentence was 240 moﬁlhs.

~In United States v. Bobby Dean, 908 F.2d 1491 (>101h Cir. 1990)

(appeal from W.D. Okla., Russell, J.), dcfcndanl'was convicted of possession of a semi-automatic shotgun.
Defendant had prior conviclion; for unauthorized use of a motor vehicle, first degree rape (Defendant also
brandished a knife), of violating 18 U.S.C. § 922(g) (felon in possession of a firearm), robbery ;avi(h a ﬁrcatm
and bu‘rglary, and a second burglary,. and these convictions were sentenced separately. Additional convictions
for assault with intent to kill and robbery with a dangerous weapon, which offenses took place ten months apart,
were considered related cases to the rspe conviction, since they were sentenced on the same day. Grounds for
departure (including the inadequacy of criminal history given the related cases exclusion, and the inadequacy of
Category VI given Dcfgndant’s criminal record) were upheld. Extent of departure hcld‘unrcasonable in light
of the court’s failure to adequately justify the extent of the departure, and the appellate court can find no
extension of criminal history category, no analogy or reference to guideline p;inciplcs, that would justify doubling
the permitted guideline sentence. ‘It is not apparent whether the court would have upheld sentencing under the
career offender provision (which would have provided a level 24 - Category VI range of 100-125 months).
Criminal history was Category VI (17 points). Guideline offense level was 8 (18-24 months), and the departure
sentence was 48 months (consecutive to sentence already serving).

In United States v, Franklin Joan, 883 F.2d 491 (6th Cir. 1989) (appeal from S.D. Ohio, Smith, J.),
defendant was convicted of 21 U.S.C. § 841(a)(1), Possession with Intent to Distribute Marijuana, 21 US.C. §
843(b), Telephone Count, and 18 U.S.C. § 922(g), Felon in Possession of a Fircarm. Defendant had prior

convictions for aggravated robbery with a fircarm, during which he kidnapped a drug store émployce; for
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aggravated trafficking, during which he cérried a .44 Magnum. Grounds for departure (including inadequate
criminal history based on nature of prior convictions, and threat to the public health and safety) were upheld.
Extent of departure was based on increase in offense level to 24 (100-125 months), (equivalent to a career
offender sentence) and was held reasonable. Cr‘imina‘l history was Category V1. Guideline offense level was 18

(57-71 months), and departure sentence was 120 months.
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SALIENT FACTQR SCORE (SFs 81)

Item A: PRIOR CONVICTIONS/ADJUDICATIONS (ADULT OR JUVENILE) .......;....

]

None .......ccc.0
One .....ce00ceee
Two or Three ....
Four or More ....

QM= NW

——

Item B: PRIOR COMMITMENT(S) OF MORE THAN THIRTY DAYS u...cevueeeennennn. | |
(ADULT OR JUVENILE) - , _ l l

None .....cecccee
One or Two ......
Three or More ...

2
 §
0

Item C: AGE AT CURRENT OFFENSE/PRIOR COMMITMENTS «..ovveveecncecnccncens | |
Age at commencement of current offense
26 years Or age Of BMOC€ ....... = 2
20-25 years of 28g€ ....ccccceee = 1

19 years of age or less .......

t+tException: If five or more prior connituentsvof more than
thirty days (adult of juvenile), place an °X® here
and score this item ......c00c. = 0

‘Item D: RECENT COMMITMENT FREE PERIOD (THREE YEARS) ....................'I |
"Ro ptior-con-itnent of more than thirty days (adult or
juvenile) or released to the community from last such
commitment at least three years prior to the cosmence-

ment of the current offense ceecccceccccccss =1

othel'Vise .oooo.o.oooo-oo.ooooooo..o--o‘oq...g o

Item E: PROBATION/PAROLE/CONFINEMENT/ESCAPE STATUS VIOLATOR «.coc.......
“THIS TIME ,

Reither on probation, parole, confinement, or escape
status at the time of the current offense; nor com—
mitted as a probation, parole, confinement, or escape
status violator this time ....c.cccncvceceee = 1

other'i'e ®ec00esv0000000n0ssscscscvssccsncsee B o

Ite- r: moxn/opIA“ Dnmm ® 0 0000000000000 0000s00000000BCOIOGOGIGTEDIREOGEESTETDRETS ‘ l

11

Bo history of heroin/opiate dependence ... = 1
othe“i'e 90 000000000000 0000000s0000000CEES .o
| _

MAL m ® 0 0000000000000 00000000000000000000000000000000000060600000Hs

Bote: Por purposes of the Salient Pactor Score, an instance of criminal
~ behavior resulting in a judicial determination of guilt or an admission
of guilt before a judicial body shall be treated as a conviction, even if
a conviction is oot formally entered.
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SALIENT FACTOR SCORING MANUAL. The following instructions serve ag a guide in
computing the salient factor score.

ITEM A. PRIOR CONVICTIONS/ADJUDICATIONS (ADULT OR JUVENILE) [[None = 3; One = 2;
Two or three = 1; Four or more.... = 0]] : :

A.1 In General. Count all convictions/adjudicatlons (adult or juvenile) for
criminal offenses (other than the current offense) that were committed prior to the
present period of confinement, except as specifically noted, Convictions for prior
offenses that are charged or adjudicated together (e.g., three burglaries) are
counted as a single prior conviction, except when such offenses are Separated by an
intervening arrest (e.g., three convictions for larceny and a conviction for an
additional larceny committed after the arrest for the first three larcenies would
be counted as two prior convictions, even if all four offenses were adjudicated
together). Do not count the current federal offense or state/local convictions

resulting from the current federal offense (i.e., offenses that are considered in
assessing the severity of the current offense). Exception: Where the first and
last overt acts of the current offense behavior are separated by an intervening
federal conviction (e.g., after conviction for the current federal offense, the
offender commits another federal offense wvhile on appeal bond), both offenses are
counted in assessing offense severity; the earlier offense isg also counted as a
Prior conviction in the salient factor score. ‘

A.2 Convictions

(a) Pelony convictions are counted. Non-felony convictions are counted, except as
listed under (b) and (c). Convictions for driving while intoxicated/while under
the influence/while impaired, or leaving the scene of an accident involving injury
or an attended vehicle are counted. Por the purpose of scoring Item A of the
salient factor score, use the offense of conviction. h

(b) Convictions for the following offenses are counted only if the sentence
resulting was a comnitment of more than thirty days (as defined in item B) or
probation of one Year or more (as defined in Item B), or if the record indicates
that the offense was classified by the jurisdictiqn as a felony (regardless of
sentence): )

1. contempt of court; or promotion of or employment in an

2. disorderly conduct/disorderly unlawful gambling business ig not
person/breach of the peace/ includead herein];
disturbing the peace/uttering 7. loitering;
loud and abusive language; 8. non-support;

3. driving without a license/ 9. prostitution;
with a revoked or suspended 10. resisting arrest/evade and elude;
license/with a false license; 11. trespassing;

4. false information to a police 12, reckless driving;

, officer; 13. hindering/failure to obey a police

S. fish and game violations; officer;

6. gambling (e.g., betting on dice, 14. ledving the scene of an accident
sports, cards) [Note: Operation (except as listed under (a)).

(c) Convictions for certain minor offenses are not counted, regardless of sentence.
These include:

1. bitchhiking; . ‘ 4. traffic violations {except as

2. local regulatory violations; specifically listed);

3. public'intoxication/possession 5. vagrancy/vagabond and rogue;
of alcohol by a minor/possession 6. civil contempt.

of alcohol in an open container;
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A.3 Juvenile Conduct. Count juvenile convictions/adjudications except as follows:

(a) Do not count any status offense (e.g., runawvay, truancy, habitual disobediencej
unless the behavior included a crininal offense which would otherwigse be counted;

(b) Do not count any criminal offense committed at age 15 or less, unless it
resulted in a commitment of more than 30 days. ’

A.4 Nilitary Conduct. Count military convictions by general or special court-
martial (not summary court-martial or Article 15 disciplinary proceeding) for acts
that are generally prohibited by civilian criminal law (e.g., assault, theft). Do
not count convictions for strictly military offenses. ‘Note: This does not preclude
consideration of serious or repeated military misconduct as a negative indicant of
parole prognosis (i.e., a possible reason for overriding the salient factor score
in relation to this item). .

A.5 Diversion. Conduct resulting in diversion from the judicial process without a
finding of guilt (e.g., deferred prosecution, probation without plea) is not to be
counted in scoring this item. However, behavior resulting in a judicial
determination of gquilt or an admission of guilt before a judicial body shall be
counted as a conviction even if a conviction is not formally entered.

A.6 Setting Aside of Convictions/Restoration of Civil Rights. Setting aside or
removal of juvenile convictions/adjudications is normally for civil purposes (to
remove civil penalties and stigma). Such convictions/adjudications are to be
counted for purposes of assessing parole prognosis. This also applies to adult
convictions/adjudications which may be set aside by various methods (including
pardon). However, convictions/adjudications that were set aside or pardoned on
grounds of innocence are not to be counted.

A.7 Convictions Reversed or Vacated on CGrounds of Constitutional or Procedural
Brror. Exclude any conviction reversed or vacated for constitutional or procedural
grounds, unless the prisoner has been retried and reconvicted. It is the
Commission’s presumption that a conviction/adjudication is valid. If a prisoner
challenges such conviction he/she should be advised to petition for a reversal of
such conviction in the court in which he/she was originally tried, and thean to
provide . the Commission with evidence of such reversal. RNote: Occasionally the
presentence report documents facts clearly indicating that a conviction was
unconstitutional for deprivation of counsel [this occurs only when the conviction
was for a felony, or for a lesser offense for which imprisonment was actually
imposed; and the record is clear that the defendant (1) was indigent, and (2) was
not provided counsel, and (3) did not waive counsel]. In such case, do not count
the conviction. Similarly, if the offender has applied to have a conviction
vacated and provides evidence (e.g., a letter froam the court clerk) that the
required records are unavailable, 4o not count the conviction. Note: If a
conviction found to be invalid is nonetheless supported by persuasive information
that the offender committed the criminal act, this information may be considered as
a negative indicant of parole prognosis (i.e., a possible reason for overriding the
salient factor score). ' '

A.8 Ancient Prior Record. 1If both of the following conditions are met: (1) the
offender's only countable convictions under Item A occurred at least tenm years
prior to the commencement of the current offense behavior (the date of the last
countable conviction under Item A refers to the date of the conviction, itself, not
the date of the offense leading to conviction), and (2) there is at least a ten
year commitment free period in the community (including time om probation or
parole) between the last release from a countable commitment (under Item B) and the
commencement of the current offense behavior; then convictions/commitments prior to
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the above ten year period are not to be counted for purposes of Items A, B, or C.
Rote: This provision does not preclude congideration of earlier behavior (e.g.,

repetition of particularly serious or assaultive conduct) as a negative indicant of

parole prognosis (i.e., a possible reason for overriding the salient factor score).
Similarly, a substantial crime free period in the community, not amounting to ten
years, may, in light of other factors, indicate that the offender belongs in a
better risk category than the salient factor score indicates.

A.9 Poreign Coovictions. Poreign convictions (for behavior that would be criminal
in the United States) are counted. :

A.10 Tribal Court Convictions. Tribal court convictions are counted. under the
same terms and conditions as any other conviction.

. A.ll1  Porfeiture of Collateral. 1If the only known disposition is forfeiture of
- collateral, count as a conviction (if a conviction for such offense would otherwise
be counted). < ‘

A.12 Conditional/Unconditional Discharge (New York State). In N.Y. State, the
term ‘conditional discharge' refers to a conviction with a suspended sentence and
unsupervised probation; the term ‘unconditional discharge' refers to a conviction
with a suspended sentence. Thus, such N.Y. state dispositions for countable
offenses are counted as convictions.

A.13 Adjudication Withheld (Plorida). In Plorida, the term *adjudication
vithheld® refers to a disposition in which a formal conviction is not entered at
the time of sentencing, the purpose of which is to allow the defendant to retain
his civil rights and not to be classified as a convicted felon. Since the
disposition of “adjudication withheld® is characterized by an admission of guilt
and/or a finding of guilt before a judicial body, dispositions of ®*adjudication
withheld” are to be counted as convictions for salient factor scoring purposes.
However, it is not considered a conviction on which forfeiture of street time can
be based. :

ITEM B. PRIOR COMMITMENTS OF MORE THAN THIRTY DAYS (ADULT OR JUVENILE) [[None =
2; Qne or two = 1; Three or more = 0]) .

B.1 Count all prior commitments of more than thirty days (adult or juvenile)
resulting from a conviction/adjudication listed under Item A, except as noted
belov. Also count commitments of more than thirty days imposed upon revocation of
probation or parole where the original probation or parole resulted from a
conviction/adjudication counted under Item A.

B.2 Count only commitments that were imposed prior to the commission of the last

overt act of the current offense behavior. Commitments imposed after the current '

offense are not counted for purposes of this item. Concurrent or consecutive
sentences (vhether imposed as the same time or at different times) that result in a
continuous period of confinement count as a single commitment. However, a new
court commitment of more than thirty days imposed for an escape/attempted escape or
- for criminal behavior committed while in confinement/escape status counts as a
separate commitment. .

D.3 Definitions
(a) This item only includes commitments that were actually imposed. Do not count a
suspended sentence as a commitmsent. Do not count confinement pending trial or

sentencing or for study and observation as a commitment unless the sentence is
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specifically to ‘time served'. If a sentence imposed is subsequently reconsidered
and reduced, do not count as a commitment if it is determined that the total time
served, including jail time, was 30 days or less. Count a sentence to intermittent
confinement (e.g., weekends) totalling more than 30 days.

(b) This item includes confinement in adult or juvenile institutions, and
residential treatment centers. It does not include foster home placement. Count
confinement in a community treatment center when part of a committed sentence. Do
not count confinement in a CTC when imposed as a condition of probation or parole.
Do not count self commitment for drug or alcohol treatment.

(c) If a committed sentence of more than thirty days is imposed prior to the
current offense but the offender avoids or delays service of the sentence (e.gq., by
absconding, escaping, bail pending appeal), count as a prior commitment. Note:
Where the subject unlawfully avoids service of a prior commitment by escaping or
failing to appear for service of sentence, this commitment is also to be considered
in Items D and E. Example: An offender is sentenced to a term of three years
confinement, released on appeal bond, and commits the current offense. Count as a
previous commitment under Item B, but not under Items D and E. To be considered
under Items D and E, the avoidance of sentence must have been unlawful (e. 9o
escape or failure to report for service of sentence).

ITEM C. AGE AT CONMENCEMENT OF THE CURRENT OFFENSE/PRIOR COMMITHENTS OF MORE THAN
THIRTY DAYS (ADULT OR JUVENILE) .

C.1 Score 2 if the subject was 26 years of age or more at the commencement of the
current offense and has fewer than five prior commitments. :

- Ce2 Score 1 if the subject was 20-25 years of age at the commencement of the
current offense and has fewer than five prior commitments.

€C.3 Score 0 if the subject was 19 years of age or less at the commencement of the
current offense, or if the subject has five or more prior commitments.

C.4 Definitions ‘ ‘ .
(a) Use the age at the commencement of the 'subject'n current federal offense
behavior, except as noted under special instructions for federal probation/-

parole/confinement/escape status violators.

(b) Prior commitment is defined under Item B.

ITEM D. RECENT COMMITMENT FREE PERIOD (THREE YEBARS)

D.1 Score 1 if the subject has no prior commitments; or if the subject was
released to the community from his/her last prior commitment at least three years
prior to commencement of his/her curreant offense bebavior.

D.2 Score 0 if the subject's last release to the community from a prior commitment
occurred less than three years prior to the current offense behavior; or if the
subject vas in confinement/escape status at the time of the curreant offense.

D.3 Definitions

(a) Prior commitment is defined under Item B.
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(b) Confinement/escape status is defined under Item E.

(c) Release to the community means release from confinement status (e.g., a peréon
paroled through a CTC is released to the community when released from the CTC, not
wvhen placed in the CTC). o , . ‘ :

ITEM E. PRdBATION/PAROLE/CON?INEMENT/ESCAPE STATUS VIOLATOR THIS TIME

E.1 Score 1 if the subject was not on probation or parole, nor in confinement or
escape status at the time of the current offense behavior; and was not committed as
a probation, parole, confinement, or escape status violator this time.

E.2 Score 0 if the subject was on probation or parole or inAconfinenent or escape
status at the time of the current offense behavior; or if the subject was committed
as a probation, parole, confinement, or escape status violator this time.

E.3 Definitions

(a) The term probation/parole refers to a period of federal, state, or local

~ probation or parole supervision. Occasionally, a court disposition such as
'summary probation' or ‘unsupervised probation' will be encountered. 1If it is
clear that this disposition involved no attempt at supervision, it will not be

.counted for purposes of this item. Note: Unsupervised probation/parole due to
deportation is counted in scoring this item.

(b) The term ‘'parole’' includes parole, nanddtory parole, conditional release, or
mandatory release supervision (i.e., any form of supervised release).

(¢c) The term 'confinement/escapg status' includes institutional custody, work or
study release, pass or furlough, community treatment center confinement, or escape
from any of the above.

ITEM F. HISTORY OF HEROIN/OPIATE DEPENDENCE
F.1 Score 1 if the subject has no history of heroin or opiate dependence.
P.2 Score 0 if the subject has any record of heroin or opiate dependence.

P.3 Ancient;ﬂeroin/Oplate Record. If the subject has no record of heroin/opiate
dependence within ten years (not counting any time spent in confinement), do not
count a previous heroin/opiate record in scoring this ites.

F.4  Definition. For calculation of the salient factor score, the ters
“heroin/opiate dependence” is restricted to dependence on heroin, morphine, or
dilaudid. Dependence refers to physical or psychological dependence, or regular or
habitual usage. Abuse of other opiate or non-opiate substances is not counted in
scoring this item. However, this does not preclude consideration of seriocus abuse
of a drug not listed above as as negative indicant of parole prognosis (i.e., a
possible reason for overriding the salient factor score in relation to this item).

SPECIAL INSTRUCTIONS - FEDERAL PROBATION VIOLATORS

Item A Count the original federal offense ao!a prior conviction. Do not count the
conduct leading to probation revocation as a prior conviction. : :
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CAREER OFFENDER

Application Note 4 to §4B1.2 is amended to read:

The provisions of §4A1.2 (Definitions and Instructions
for Computing Criminal History), other than ’
§4A1.2(e) (1)-(3), are applicable to the counting of
convictions under §4Bl.1.

The purpose of this amendment is to remove the major time
limitations that now apply to prior convictions for purposes of -
the career offender guideline. Under the current guideline, for
example, a prior sentence of imprisonment exceeding one year and
one month that was neither imposed nor served within fifteen
years of the commencement of the instant offense would not count
toward application of the career offender guideline. Retention
of the current limitations is inconsistent with the need for '
enhanced sentencing for career offenders -- those who have
committed violent or drug crimes during the course of their lives
and who commit such offenses again. For such defendants a
greater measure of deterrence is necessary. This amendment would
eliminate the restrictions contained in §4Al.2(e) (1) through (3)
so that old convictions would be subject to the career offender
guideline. The only time limits that would continue to apply to
prior convictions under the career offender guideline are those
described in §4A1.2(d) (2), relating to sentences for less serious
offenses committed prior to age eighteen. ’

The Commission also seeks comment on whether the definition
of the term "crime of violence" in §4B1.2(1) should be narrowed.
The current definition covers any offense under federal or state
law punishable by imprisonment for more than a year that (1) has
as an element the use, attempted use, or threatened use of -
physical force against the person of another; or (2) is burglary
of a dwelling, arson, or extortion, involves use of explosives,
or otherwise involves conduct that presents a serious potential
risk of physical injury to another. :



CAREER OFFENDER

Application Note 4 to §4Bl1.2 is amended to read: QﬂJ«:{é

)
The provisions of §4A1.2 (Definitions and Instruc¢tions
for Computing Criminal History), other than the time
periods in §4A1.2(d) (2) and (e), are applicable to the
counting of convictions under §4Bl.1.

The purpose of this amendment is to remove the time limitations
that now apply to prior convictions for purposes of the career
offender guideline. Under the current guideline, for example, a
prior sentence of imprisonment exceeding one year and one month
that was neither imposed nor served within fifteen years of the
commencement of the instant offense would not count toward
application of the career offender guideline. Retention of the
current limitations is inconsistent with the need for enhanced

- sentencing for career offenders -- those who have committed
violent or drug crimes during the course of their lives and who
commit such offenses again. For such defendants a greater
measure of deterrence is necessary. This amendment would
eliminate the restrictions contained in §4A1.2(d) (2) and (e) so
that old conv1ct10ns would be subject to the career offender
guldellne.

The Commission also seeks comment on whether the definition
of the term "crime of violence" in §4B1.2(1) should be narrowed.
The current definition covers any offense under federal or state
law punishable by imprisonment for more than a year that (1) has
as an element the use, attempted use, or threatened use of
physical force against the person of another; or (2) is burglary
of a dwelling, arson, or extortion, involves use of explosives,
or otherwise involves conduct that presents a serlous potential
risk of physical injury to another.



L.S. Department of Justice

Criminal Division

Otfice of the Deputy Assistant Attorney General Washington, D.C. 20330

ocT - 3 199!

The Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission

1331 Pennsylvania Avenue, N.W., Suite 1400
Washington, D.C. 20004

Dear Judge Wilkins:

Under the Sentencing Reform Act, the Criminal Division is
required at least annually to submit to the United States
Sentencing Commission a report commenting on the operation of the
sentencing guidelines, suggesting changes that appear to be
warranted, and otherwise assessing the Commission's work.
28 U.S.C. § 994(0). We believe that on the whole the guidelines
are working well and that the Commission has met its statutory
responsibilities in an exemplary fashion. There are areas,
however, in which the guidelines can be improved. We urge the
commission to consider the following recommendations, which we
pelieve will enhance the functioning of the guidelines and serve
the purposes of sentencing set forth in the Sentencing Reform Act
of 1984.

1. criminal History

We have several recommendations regarding criminal history.
First, we believe that the guidelines should gl decqg;addfffonarv
ceiminal- historywcateqﬂf?? We have been advised by prosecutors
that they have dealt with defendants whose criminal history scores
were 20 or more and that equal treatment of all defendants with .
scores of 13 or more, as now provided, £ails.. to. distinguish
p;operly,amongndefendants. While the court may- depart from the
guidelines for such defendants, it isenot- bound to do. so and may
wish to avoid triggering an appeal. One additional category would
at least provide some increase for the most serious recidivists.

our next criminal history concern is that the criminal history
- guidelines should be refined to @tstinguish more accurately serious
past~offenses*from-less~seriuu5*ones. Under the current provisions



2

all prior sentences exceeding one year and a month are treated
alike. See guideline §4Al.1(a). A defendant with a past first
degree murder conviction resulting in a 20-year sentence would have
the same criminal history score as a burglar who was sentenced to
just over one year and a month of imprisonment. Not only the
frequency but the seriousness of past criminal conduct is relevant
to the purposes of sentencing set forth in the Sentencing Reform
Act, 18 U.S.C. § 3553(a) (2). For example, protection of the public
from further crimes of the defendant should be reflected in a
sentence that properly takes into account the seriousness of past
conduct. We recommend either that additional criminal history
points, based on a sliding scale, be provided for past sentences
of five years or more. S

' Downward Departures

We recommend an amendment of policy statement §4A1.3 to
specify that the adequacy of a defendant's criminal history
category not be a basis for downward departure whep.a--guideline
mandates- a particular criminal history category,' such as career
offenders and armed career criminals. In the case of a career
offender, guideline §4Bl1.1 establishes an offense level related to
the statutory maximum for the offense of conviction and places the
defendant in Category VI, rather than the category that would apply
to the defendant if his criminal history score were calculated
under the guidelines. : :

However, several courts of appeals have undermined the career
offender guideline by ruling that the sentencing court may depart
downward from the guideline range where the court determines that
Category VI overstates the defendant's criminal history. These
courts have relied on policy statement §4A1.3 on the adequacy of
the criminal _history category. See, e.g., United States v.
ebawrence,” 916 F.2d 553, 554-555 (9th Cir. 1990); United States v.
Brown,- 903 F.2d 540, 544-545 (8th Cir. 1990); United States v.
Adkins, 937 F.2d 947, 950-953 (4th Cir. 1991). 1In our view the
Zommission's placement of a career offender in the highest criminal
history category is simply a guidelines mechanism to assure
fulfillment of the statutory directive in 28 U.S.C. § 994(h) that
career offenders be sentenced at or near the statutory maximum for
the offense of conviction. It was not meant to reflect the
defendant's actual criminal history category calculated under the
guidelines. Under the courts' reasoning any career offender whose
actual criminal history category was less than Category VI could
be eligible for a downward departure on the basis of his inadequate
criminal history, and the career offender guideline would become
meaningless. : '

, A similar problem could occur with respect to the armed career
criminal gquideline, §4Bl1.4, which may place a defendant in a higher
criminal history category than the criminal history calculations
would otherwise provide. The criminal history component of the
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armed career criminal guideline operates more in the nature of a
specific offense characteristic by recognizing that certain conduct
(e.g., possession of a machine gun) warrants an enhanced sentence
and also operates to provide a guideline sentence commensurate with
the mandatory minimum 15-year term provided by statute, 18 U.Ss.C.
§ 924(e). If the defendant's actual criminal history can be used
as a basis to depart below the guidelines, the factors reflected
in the criminal history component of the guideline would be lost.

To overcome these problems, policy statement §4Al1.3 should
provide that downward departure on the basis of the adequacy of a
defendant's criminal history category is not warranted when the
guidelines specify a particular criminal history category in lieu
of the category that would otherwise result from application of the
provisions in Chapter Four. ~

2. career Offender Guidelines

The career offender guidelines include an objectionable
application note to the definition section. Specifically,
application - noter 4- to<e~guideline =§4Bl.2 provides  that the
dsfinitions from~ gUldeline~ §4M®.2 on criminal” history apply in
determining__which. past...convictigns . are covered by - the career
of#Bnder guideline;~'§4BT.1. These include, for example, the
guideline on the applicable time period, foreign sentences, and
expunged‘convictions.’ As a result, a sentence of more than one
year and a month that was neither imposed nor served during the 15
_years prior to the commencement of the instant offense is not
counted. Similarly, a sentence of one year and a month or less
does not count unless it was imposed within 10 years of the
commencement of the instant offense. These limitations are
inconsistent with the statutory mandate that the Commission "assure
that the guidelines specify a sentence to a term of imprisonment
at or near the maximum term authorized" for defendants who are
convicted of felonies that are crimes of violence or certain drug
offenses and who have two prior convictions for such crimes.
28 U.S.C. § 994(h). 1In particular, it makes no sense to apply the
time limitations otherwise applicable for criminal history purposes
to the career offender provision, which is designed to look at the
defendant's entire lifespan.

The garser—effendereguidelines should- also-. be. revised- to-
include a—lesser categoryagf_career pffender, who would receive a
lesser sentence” thanwdefendants- in the current category. For
eXample, a single predicate offense could qualify for a sentence
between what now would result and what a career offender would
receive.v,mhiS"chang-xwould~imprqxg.proportionality and reduce the
"cliff" effect of the career offender guideline.
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Hon, William W, Wilkins, Jr,, Chairman
‘Hon, Julie E. Carnes, Commissioner
United States Sentencing Commission
1331 Pennsylvania Avenue, NW

Suite 1400 .
Washington, D.C. 20004

' Dear Judge Wilkins and Commissioner Carnes:

As you know, neither the Sentencing Guidelines nor the
commentary provides specific criteria for ascertaining the extent
of an upward departure in cases where "the guideline range for a
Category VI criminal history is not adequate to reflect the
seriousness of the defendant's criminal history." U.S.S.G.

§ 4Al.3., This omission is causing some difficulty when courts of
appeals must pass on challenges to departure sentences.

In the tenth circult we require district courts to justify
upward departures., United States v. White, 893 F.2d 276 (10th
Cir. 1990); United States v, Jackson, 921 F.2d 985 (10th Cir..
1950) (en banc). However, we have not yet stated exactly what
justification for the degree of departure will pass muster. In
United States v. St. Julian, 922 F.2d 563, 568 (10th Cir. 1990),
we state that "the process of assaying the ‘reasonableness' of a
particular degree of departure remains enigmatic."

An opinion now in circulation (I am on the panel, but not
author) recognizes the reascnableness standard, but strongly
suggests that only a sentence based upon either extrapolation or
analogy from the guidelines (increments between ranges, etc.) will
withstand review, This is generally consistent with our opinion
in Jackson, In this regard, the opinion also emphasizes the goals
of uniformity and proportionality. ~



Hon. William W. Wilkins, Jr., Chairman
Hon. Julie E, Carnes, Commissioner
August 2, 1991
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Frankly, it would be much easier for appellate courts and
district courts alike i{f the Sentencing Commission would more
definitely explain the manner by which sentencing judges, closely
circumscribed within the guidelines, remain circumscribed in
meting out departure sentences under the circumstances described
above. As it is, there is more guesswork than guidance in
practical application, _ , '

Of course, I speak only for myself in this matter, but the
approach used by the Seventh Circult in United States V. Schmude,
901 F.2d 555 (7th Cir, 1950), while perhaps overriglid, suggests a
potential solution. You might want to consider an amendment to
- the commentary to § 4A1.3 to be included in the November, 1991
Guidelines Manual, along the fellowing or similar lines:

"Such a departure should be guided by the 10-15%
proportional increase in guideline ranges found in
Criminal History Categories 1I through VI. For example,
if the grounds justifying a conclusion that Category VI
is inadequate would normally have warranted a one
category increase, the sentencing judge should consider
sentencing the defendant within a range 10-15% higher
than the range corresponding to Criminal Rigtory
Category VI, See United States v. Schmude, 901 F.2d 555
(7th Cir, 1990)." : » §

Conversely, if the Commission prefers a more discretionary
approach, considering the many variables from case to case, it
would clear the air to have a statement confirming that view,.

Very truly yours,

Stephen H. Anderson

SHA: jjo
Enclosure



- There may be cases where the court concludes that a defendant’s criminal history
category significantly over-represents the seriousness of a defendant’s criminal history
or the likelihood that the defendant will commit further crimes. An example might
include the case of a defendant with two minor misdemeanor convictions close to ten
years prior to the instant offense and no other evidence of prior criminal behavior in
‘the intervening period. The court may conclude that the defendant’s criminal history
was significantly less scrious than that of most defendants in the same criminal history
category (Category II), and therefore consider a downward departure from the

guidelines. , :

In considering a departure under this provision, the Commission intends that the court
use, as a reference, the guideline range for a defendant with a higher or lower
criminal history category, as applicable. For example, if the court concludes that the
defendant’s criminal history category of III significantly ‘under-represents the
seriousness of the defendant's criminal history, and that the seriousness of the
defendant’s criminal history most closely resembles that of most defeadants With a
Category IV eriminal history, the court should look to the guideline range specified
for a defendant with a Category IV criminal history to guide its departure. The
Commission contemplates that there may, on occasion, be a case of an egregious,
serious criminal record fn which even the guideline range for a Category VI criminal
history is not adequate to reflect the seriousness of the defendant’s criminal history.
In such a case, a decision above the guideline range for a defendant with a Category
VI criminal history may be warranted AHowever, this provision is not symmetrical.
The lower limit of the range for a CategoXy I criminal history is set for a first offeader
with the lowest risk of recidivism. Therefoxg, a departure below the lower limit of the
guideline range for & Category I criminal Wistory on the basis of the adequacy of
~ criminal history cannot be appropriate. ’

Im"' ‘r\_t re,
Commentare '
Background: This j:ollcy Statement recognizes that the criminal history score is unlikely to take into

account all the variations in the seriousness of criminal history that may occur. For example, a
defendant with an extensive racord of serious; assauitive conduct who had received what might now
be considered extremely lenient treatiment in the past might have the same criminal history category as
a defendant who had a record of less serious conduct. Yet, the first defendant’s criminal history
clearly may be more serious. This may be panicularly true in the case of younger defendants (g.g,
defendants in their early twenties or younger) who are more likely to have recelved repeated lenient
treatment, yet who may actually pose a greater risk of serious recidivism than older defendants.  This
policy statement authorizes the consideration of a departure from the guidelines in the limited
circumstances where reliable information indicates that the criminal history category does not
adequarely reflect the seriousness of the defendant’s criminal history or likelihood of recidivism, and
provides guldance for the consideration of such departures. : :

Historical Notg: Effective November 1, 1987,

4,10 November 1, 1990
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T AS: 1991 WL 153144 (10TH CIR.(WYO.)))
e $A_ UNITED STATES OF AMERICA, Plaintit-Appellee,

™M ech v. © "
v JOSEPH MICHAEL KALADY, Defendant-Appellant.
HEY N * No. 90-8087 |
- United States Court of Appeals
Tenth Circuit /I}

FILED August 15, 1991 _ '
ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF WYOMING k? ¢ g
Aleksander D. Radich, Assistant United States Attorney (Richard A. Stacy, ; )
United States Attorney; Gay Woodhouse, Assistant United States Attorney, with
him on the brief), Cheyenne, Wyoming, for Plaintiff-Appellee.
Ronald G. Pretty, Cheyenne, Wyoming, for Defendant-Appellant.

Before ANDERSON, TACHA, and BRORBY, Circuit Judges
- BRORBY, Circuit Judge.

*1 Joseph M. Kalady (Kalady, or Appellant) appeals his conviction and
sentence for failure to appear in violation of 18 U.S.C. 3146. Kalady claims
_ he was illegally denied a speedy trial, improperly refused access to a
sentencing recommendation, and illegally sentenced. Familiarity with the flow
of events which brought Kalady to this juncture is necessary to understand his
appeal. .
Background :
's case begins on December 2, 1988, when Kalady was indicted by a federal .

_ .nd jury in Cheyenne, Wyoming, for seven counts including mail fraud, wire
fraud, and conspiracy. Kalady was at that time on parole from a previous
tederal fraud conviction in the Northern District of lllinois. Kalady was -
arraigned on the new charges in the United States District Court for the

District of Wyoming (district court) in January 1989. Pursuant to a plea
agreement, Kalady was then released on a personal recognizance bond after he
agreed to appear for trial on May 3, 1989. Kaiady did not appear on that

date. A bench warrant was promptly issued for his arrest. Meanwhile, on May
17, 1989, United States Parole Commissioners in lllinois issued an arrest

- warrant based upon ‘reliable information® that Kalady had "violated one or more

‘conditions of his release." . ’

The second chapter in this saga opens with Kalady’s arrest at a Wisconsin
monastery by United States Marshals on November 8, 1989. Kalady was arrested
on the parole violation warrant from llliinois. Kalady was then taken to a-
federal facility in Chicago, lllinois. As the pace of events temporarily
quickened, a federal grand jury In Cheyenne indicted Kalady on December 1,
1989, for his previous fallure to appear. The federal district court in

Wyoming issued a warrant for Kalady’s arrest on that charge five days later.
Ensnared in the maw of the federal parole authorities, however, Kalady was
obliged to winter in Chicago. During that time period, the Government
attempted to negotiate a plea agreement with Appellant’s counsel in Cheyenne.
Back in Chicago, although a preliminary hearing was held within a month of his
arrest, Kalady’s parole revocation hearing was delayed until late February

COPR. (C) WEST 1991 NO CLAIM TO ORIG. U.S. GOVT. WORKS



AMENDMENTS TO SENTENCING GUIDELINES
The Decay Factor
Option 1:

No bhange in Guideliﬁes.

Reason for No Amendment: The addition of another 2.5% of
offenders! as career offenders is statistically insufficient to
cffset the fecognition that convictions obtained more than the
required number of years prior to the instant offense may not be
reliable enough to be used to justify an instant sentence at or

near the statutory maximum.

IIf the decay factor were eliminated for career offenders, the
Commission estmates that 2.5% of offenders would qualify for career
status.
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August 8, 1991

To: Susan Katzenelson and Criminal History Working Group

N

From: Visiting USPO Catherine J. Becker -

o

Re: Career Offender Issue

As you may know, I have been coding the career offender cases
for the past few weeks and I could not help coming up with a few
observations which you may take with a grain of salt. To start out
‘with a really outrageous observation, I think 4B1.1 should probably

be-eliminated. Seriously, this guideline is capturing far too man
"would-be"serious criminals who are realLY'HfﬁE_EaaTEf§—EﬁEZE§-
alcoholics. As I have Supervised these kinds of individuals for 14
years in the Baltimore Metro area, I have found that it is often
the two-bit alcocholic and run-down drug addict that have a
proclivity for getting into trouble. They often get caught in
small drug deals and in bar related incidents. They probably will

be sufficiently punished by the guideline range without the career
offender enhancement. I have pictures of these guys waking up in

a jail cell all nice and sober with 20 or so Yyears to serve. One
would have to look at the intent of this guideline and ask if it
was really being served by putting this kind of individual away for
such a long period of time. Perhaps another way of capturing the
career offender could be by building the enhancements into the
crimes of violence. I am not sure that the controlled substance
offenses would require this enhancements at all, since Congress
~and the Commission have developed strong punishments for the drug
dealers. ' E '

_ Since I don't think that 4B1.1 is going anywhere anytime soon,
there has to be a way to improve this guideline. Some of the
problems that I observed ( other than your misapplication rules)
wefe as follows: 1)the instant offense was either a small-time
deal or a feeble attempt at a robbery; 2) the predicate offenses
were either small-time deals, Tfeeble attempts at robbery, or
alcohol related assaults; 3) the predicate offenses were given




small sentences (of less than 6 months or probation for cne year),
yet they were able to meet the criteria under 4B1.2. In addition,
probation officers seem far too eager to make the defendant a
career offender, even if it could mean a misapplication of the
rules. ' '

Finally, I have found this task particularly troublesome
because the impact on the offender is often so great. Although I
am not expecting any great insights to come from my memorandum, I
did feel compelled to share these thoughts with the group. Thank
you for your attention in reading this memo and good-luck with your
task. ‘



PUBLIC COMMENT SUMMARY- CRIMINAL HISTORY AMENDMENTS'

The following is a summary of the public comments on Amendments 24-28, relating
to criminal history.

AMENDMENT 24- PUBLIC COMMENT SUMMARY

Amendment 24 would revise 84A1.1 to narrow the related case doctrine.
Opposition to this amendment was virtually unanimous.

Department of Justice- The Justice Department did not comment on this amendment.

Judges- Judge Kazen (S.D. Tex.) opposes the amendment because,"The practical cost of
requiring probation officers to check old records in order to determine how much time a
defendant actually served in prison greatly outweighs the value of that addltlon "

Defense Attorneys- The Federal Defenders oppose the amendment because they feel that
there is no data to support the amendment and they have not seen any other showing of
the need for change.

Probation- John Babi (W. D. N.Y.) opposes the amendment, because different states
impose different periods of incarceration for the same basic offense. He fears that the
amendment would lead to disparity in sentencing. Katherine Zimmerman (D. Or.) opposes
the amendment since she feels that the current guideline range is adequate. Barbara
Roembke (S. D. In.) recommends adding one additional point for sentences of imprisonment
exceeding one year and one month in which the defendant actually served five or more years
of imprisonment.

! This memorandum was prepared by Noell Tin. Comments and suggestions are
welcome. . :



AMENDMENT 25(A)- PUBLIC COMMENT SUMMARY

Amendment 25(A) sets forth two options for modifying subdivisions (f) and (j) of
§4A1.2, the guideline that sets forth definitions and instructions for computing criminal
history scores.

Option 1- Would revise subdivision (f) by deleting the reference to juvenile court and
referring instead to offenses committed before the defendant’s eighteenth birthday. It would
also amend subdivision (j) to require the court to count a sentence that has been set aside
for reasons other than legal defect or innocence, unless the sentence was a juvenile
sentence.

Option 2- Would revise subdivision (f) to provide that a diversionary disposition is either:
(1) counted if the instant offense was begun before the defendant had complied with all of
the conditions of the diversionary disposition, or (2), as an alternative, not counted at all.
Option 2 sets forth three alternatives for amending the guideline to deal with an adult
sentence that has been set aside for reasons other than legal defect or innocence- (1) count
the sentence if it contains a term of imprisonment of 60 days or more, (2) count the
~ sentence if it contains a term of imprisonment of more than one year and one month, or (3) .
count the sentence if the defendant began the instant offense before the prior sentence was
set aside. For juvenile sentences, Option 2 provides two alternatives- set aside sentences
are not counted, or set aside sentences are not counted unless the instant offense was begun
before the prior sentence was set aside. T

Those commenting reached no consensus on this amendment.
Department of Justice- The Justice Department did not comment on this amendment.

Judges- The Eighth Circuit opposes Option 1, because they feel that it will further limit the
discretion of the district courts. They did not comment on the other options. Judge Kazen,
on the other hand, strongly prefers Option 1 over Option 2, because it would consume less
- time for the probation officer to prepare the pre-sentence report.

Defense Attorneys- The Federal Defenders support Option 2 since they feel that it provides
a bright line rule that brings greater fairness to the guideline. They also feel that it provides
maximum deference to state-law policies in that it will enable the counting of serious

- offenses where the conviction has been set aside or pardoned for reasons other than
innocence or legal defect.

Probation- John Babi strongly supports this amendment. Katherine Zimmerman, however,
opposes all of Amendment 25 because she feels that the current guideline range is sufficient.



AMENDMENT 25(B)- PUBLIC COMMENT SUMMARY

“Amendment 25(B) sets forth two options for amendmg §4A1.2(e), which sets forth
rules for determining whether a prior conviction is stale, that is, falls outside the applicable
time period,

Optlon 1- Would retain the present periods (15 years for adult sentences of 13 months or
more and 10 years for other offenses.), but extend them by excluding any period of time
when a defendant was continuously 1rnpnsoned (with options specifying what that period of
time should be).

Opuon 2- Would call for the same extension and also revise the applicable time period to
12 years for all adult convictions. :

Department of ,]ustlc - The Justice Department did not comment on either option
specifically, but they support the elimination of the decay factor as applied to career
offenders. See, Letter of October 3, 1991 from Deputy Assistant Attorney General Paul
L. Maloney. _

Judges- Judge Kazen opposes the amendment because he believes that it is "more
“problematic than useful."

‘ Defgnse Attomeys- The Federal Defenders oppose both options, since they feel that there
is no ewdence that these proposals respond to a real problem.



AMENDMENT 26(A)- PUBLIC COMMENT SUMMARY

Amendment 26 proposes several revisions to the policy statement on criminal history
departures (§4A1.3). That policy statement indicates that a departure may be appropriate
if the defendant’s criminal history category "does not adequately reflect the seriousness of
the defendant’s past criminal conduct or the likelihood that the defendant will commit other
crimes."

‘ Amendment 26(A) sets forth two options for amending §4A1.3 to address criminal
history based departures for defendants in criminal history category VI.

Option 1- Would amend the policy statement to recommend that the sentencing court
determine the extent of a criminal history departure from category VI by extrapolation.

Option 2- Would amend the policy statement to recommend that the sentencing court
consider the nature of the prior offenses and, if a departure is warranted, that the court
move down the sentencing table one level at a time to find the appropriate sentence.

Support for Option 2 was unanimous.
Department of Justice- The Justice Department did not comment on this amendment.

Judges- The Judicial Conference and Judge Kazen favor the departure approach taken in
Option 2. They also favor this approach over adding a new criminal History Category VII
to the Guideline table, as described in Amendment 28, part (B). Eighth circuit judges
Arnold, McMillian, Gibson, Lay, Bright, and Heaney support the amendment because it
- gives the sentencing court more authority to consider the nature rather than the number of
prior offenses when considering whether to depart from the guidelines.

Defense Attorneys- Defense attorneys supported Option 2. The American Bar Association
supports Option 2 as useful guidance because the disparity in sentencing at this level can
be significant. The Federal Defenders do not strongly support either option, but they
support Option 2 if the Commission adopts either proposal. They oppose Option One
because they feel that, "The policy statement as amended by option 1 would call for
extrapolation but would not explain how the court is to extrapolate. The policy statement
would also direct the court, with regard to cases involving "unusually serious criminal history,
or unusually high numbers of criminal history points," to extrapolate and then depart farther.
Such a direction makes no sense if the extrapolation technique is the way in which to
determine the appropriate extent of a departure." In short, the Federal Defenders find
Option 1 to be a "vague and confusing policy statement." They believe that Option 2 is
‘better drafted than Option 1, and although they question the need for a revision in the first
place, they recommend Option 2 if the Commission wants to go forward.

Probation- Probation Officers unanimoﬁ'sly supported Option 2. Barbara Roembke (S. D.



In.) supports Option 2, (particularly parts B and C) because she thinks they address areas
which should be given consideration in determining the criminal history category. Nancy
Reims (C. D. Ca.) supports Option 2 as more practical and avoiding the necessity of
explaining the structure of the sentencing table to arrive at a Category VII. Dae Lynn
Hollis also supports Option 2, because she believes that the court should be able to depart

- upward to the point to adequately reflect the seriousness of the offender’s past criminal
conduct.



AMENDMENT 26(B)- PUBLIC COMMENT SUMMARY

Amendment 26(B) revises §4A1.3 concerning the likelihood that the defendant will
commit further crimes.  The amendment clarifies that a departure under §4A1.3 may be
warranted when the criminal history category does not adequately address either the
- likelihood of new offenses being committed by the defendant or the type of risk posed by
the defendant.

A majority of those responding supported the amendment.
Department of Justice- The Justice Department did not comment on this amendment.

Judges- Judges unanimously supported the amendment The Judicial Conference strongly
supports the amendment because it reflects their concern that the Guidelines do not give
enough flexibility to depart upwards based on offender dangerousness. The Eighth Circuit
and Judge Kazen also support the amendment.

Defense Attorneys- The Federal Defenders oppose the amendment, because they feel that
the policy statement needs the extensive changes that Amendment 26(B) would make, and
they do not believe that those changes will improve the policy statement. The American Bar
Association supports this amendment for the reasons stated in the 1990 recommendations
of the Judicial Conference.

Probation- Nancy Reims supports the amendment and also recommends that, "Judicial
Conference recommendation 6 would be a helpful clarification." Dae Lynn Hollis, however,
disagrees with departures due to the inadequacy of the Criminal History Category based on
the degree of risk or type of risk, because she feels that whether the degree of risk is
physical or financial, both provide for. their own degree of harm to the community.



AMENDMENT 26(C)- PUBLIC COMMENT SUMMARY

Amendment 26(C) adds language to the policy statement stating that a criminal
- history departure is "not warranted" for the career offender and armed career criminal
guidelines. . : '

The majority of comments disagreed with 26(C).

Department of Justice- The Justice Department strongly supports this amendment, because
they feel that several courts of appeals have undermined the career offender guideline by
ruling that a sentencing court may depart from the guideline range where the court
determines that Category VI overstates the defendant’s criminal history.

Judges- Judge Kazen opposes the amendment because he has, "experienced cases where
the Career Criminal Category grossly overstated the person’s real criminal history."

Defense Attorneys- The Federal Defenders oppose the amendment because they find the
language "misleading and inaccurate." They also believe that the proposed guideline exceeds
the Commission’s statutory authority since they claim that the Commission cannot, as a
matter of law, preclude a departure if there is a factor in the case that the commission did
not adequately consider when formulating the Guidelines. They also believe that the
amendment will overturn existing case law. See, United States v. Brown, 903 F.2d 540, 545
(8th Cir. 1990). The American Bar Association agrees that this amendment exceeds the
Commission’s statutory authority.

Probation- Nancy Reims (C. D. Ca.) opposes the amendment because she feels that "to
preclude any means of legitimately departing would only lead to manipulation of the
guidelines." Dae Lynn Hollis supports the amendment.



'AMENDMENT 27(A)- PUBLIC COMMENT SUMMARY

- Amendment 27(A) sets forth two options to amend the cdmmentary to §4B1.1 to
clarify the meaning of the term "offense statutory maximum."

- Option 1- Would amend application Note 1 to indicate that the term refers to the maximum
prison term before enhancement by a sentencing enhancement statute applied because the
defendant has a prior conviction.

Option 2- Would amend that application note to indicate that the term refers to the
maximum prison term after enhancement by such a statute.

Defense attorneys Supported Option 1, while the Justice Department and probation
officers generally supported Option 2.

Department of Justice- "To the extent there is a need for clarification," the Justice
Department supports Option 2. They strongly oppose Option One, because they feel that
the maximum term of imprisonment authorized must be the level authorized for the
defendant being sentenced, not another defendant with a different criminal background.

Judges- The Eighth Circuit and Judge Kazen supported the amendment without comment.

Defense Attorneys- Defense lawyers supported Option 1. The Federal Defenders support
Option 1 and oppose Option 2. They oppose Option 2 because they believe that it will-
encourage double counting by using the same prior convictions to enhance the statutory
maximum and to increase substantially both the offense level and the criminal history
category. The National Association of Criminal Defense Lawyers also supports Option 1
‘because it,"keeps from having the enhancement of the statutory maximum used in

determining the offense level." They also recommend that the Commission incorporate into

its commentaries, concerning career offender terms, definitions, and application notes,
factors dealing with the court’s downward departure power when the career offender
enhancement penalties or the prior record overemphasizes the severity of the upgraded base
offense level. See, United States v. Lawrence, 916 F.2d 553 (9th Cir. 1990).

- Probation- Jerry Denzlinger (E. D. Va.), Carl Hays, and Barbara Roembke support Option
2. John Babi (W.D.N.Y.) supported amendment 27 in its entirety. Katherine Zimmerman
(D. Or.) supported the purpose of the amendment, but did not understand Option 1. She
opposed the rest of Amendment 27 as unworkable. Nancy Reims opposes the amendment
because she feels that the current guideline is adequate.



AMENDMENT 27(B)- PUBLIC COMMENT SUMMARY

This amendment would revise the definition of the term "prior felony conviction" in
Application Note 3 to §4B1.2. The amendment prevents the counting of relatively less
serious crimes of violence by requiring that the statutory maximum for the offense be
greater than two years. '

Department of Justice- The Justice Department opposes the amendment, stating, "While we
do not have strong policy objections to this proposal, we are concerned that it would violate
the applicable statutory provision. A felony for purposes of Title 18, United States Code,
is an offense punishable by more than one year of imprisonment. See, 18 U.S.C.
§3559(a)(5). ' ' ?

- Judges- The Eighth Circuit and Judge Kazen supported the amendment without comment.

Defense Attorneys- The Federal Defenders support the amendment because they feel that
the current amendment includes nonserious offenses that should not be counted.

Probation- Nancy Reims and Jerry Denzlinger supported the amendment without
comment. Michael Fisher (W. D. Tex.) also generally supports revising the definition of
"career offender”, but he is concerned that sentencing of street-level dealers under the
career offender guideline is more severe than Congress intended. He acknowledges that
street dealers are a menace to society, but he also believes that their careers in crime are
a result of drug addiction and a poor socio-economic upbringing. He recommends that -
- career offender guidelines would be more appropriate for the violent offender or the upper
echelon drug distributor. Carl Hays (E.D. Ky) recommends that the definition of prior
felony conviction remain unchanged. I



AMENDMENT 27(C)- PUBLIC COMMENT SUMMARY

Amendment 27(C) would revise §4B1.2(3), which provides that the date when the
judgment of conviction is entered is the date of conviction for purposes of the career
offender guideline. _ S '

Department of Justice- The Justice Department did not comment on this amendment.
.ludgé - No judges commented on this amendment.

Defense Attorneys- The Federal Defenders oppose the amendment because they feel that
it will unnecessarily contribute to prison overcrowding.

Probation- Nancy Reims and Jerry Denzlinger supported the amendment without
elaboration. Carl Hays feels that the date should be the date of sentence.

10



AMENDMENT 27(D)- PUBLIC COMMENT SUMMARY

This amendment asks for comments on whether "lesser crimes of violence" should
receive special treatment under the career offender guideline.

Department of Justice- The Justice Department opposes the amendment because they feel

that such offenses should not be excluded as predicate offenses. They also feel that
modifying the career offender provision to provide lower sentences for offenders convicted

of such crimes is problematic because many of the sentences now provided are "near" the

statutory maximum, rather than "at" it. In other words, lowering sentences would result in

sentences less than "near” the statutory maximum, particularly after the reduction for

acceptance of responsibility.

Judges- No judges commented on the amendment.

Defense Attorneys- The Federal Defenders support special treatment for "lesser” crimes of
violence, recommending, "For example, the Commission could amend §4B1.2 to require that
‘the defendant receive a term of imprisonment of more than a year and a month for the
offense to qualify as a crime of violence." They would also recommend a similar
requirement in the definition of "controlled substance offense."

Probation- Only Nancy Reims expressed support. Carl Hays does not think it is necessary
to develop a category of "lesser" crimes. Barbara Roembke opposes the amendment
because she believes that crimes of violence cannot be qualified. William Thorne (E. D.
Ms.) and Jerry Denzlinger also oppose the amendment.

11



AMENDMENT 27(E)- PUBLIC COMMENT SUMMARY

This amendment seeks comments on whether the career offender guideline should
be revised to provide that prior offenses that could have been consolidated for trial under
Rule 8 of the Federal Rules of Criminal Procedure will be treated as one conviction.

Department of Justice- The Justice Department opposes this amendment as an artificial
limitation on the career offender guideline.

Judges- No judges commented on this amendment.

Defense Attorneys- The Federal Defenders recommend adding the following new
subdivision to §4B1.2: : ’ .

(4) For purposes of this guideline, treat felony convictions not separated by an intervening
arrest that result in concurrent, consecutive, or overlapping sentences as one prior felony
conviction. ‘ ~ '

Probation- Carl Hays and William Thorne think the guideline should remain unchanged.
Jerry Denzlinger and Nancy Reims recommend that separate indictments should be treated
as separate convictions unless there was no intervening arrest and they were a string of the
same type of criminal conduct.

12



AMENDMENT 27(F)- PUBLIC COMMENT SUMMARY

This amendment requests comment on whether the career offender guideline should
- be modified to require that all convictions occur sequentially, that is, that conduct resulting
in conviction for the second prior offense occur after the conviction for the first prior
offense.

Department of Justice- The Justice Department opposes this amendment because they
believe that this amendment would provide a windfall to defendants who commit several
criminal acts before they are sentenced and is inconsistent with the career offender statutory
provision.

Judges- No judges commented on this amendment.

Defense Attorneys- The Federal Defenders believe that the career offender guideline should
require sequential convictions in the same way that sentence enhancement statutes do.

Probation- Only Jerry Denzlinger supports the amendment. Carl Hays does not think the
guideline should be changed, and he does not think there should be any requirement for a
"strictly consecutive sequence." Nancy Reims is concerned that, "If guidelines require
sentencing on the predicate priors for career offender classification, there could be three
separate criminal acts with convictions, but one prior sentencing might purposefully be
delayed to avoid career offender status. In the example given of rape and robbery in the
same criminal activity, wouldn’t they be treated as only one prior conviction anyway if they
occurred on the same occasion?" : '

13



AMENDMENT 28(A)- PUBLIC COMMENT SUMMARY

This amendment requests comment on whether to establish a new. Category 0

- criminal history for offenders for whom Category I criminal history may be an inaccurate

measure of the likelihood of recidivism.
Comments to 28(A) were mjxed.

Department of Justice- The Justice Department strongly opposes the creation of a Criminal
History Category 0. They believe that it would potentially revise the guidelines in a
substantial way and alter the Commission’s previous judgments about appropriate sentencing -
levels for all crimes. In particular, they feel that it would undermine sentencing of white
collar defendants, who are unlikely to have a prior criminal history.

Judges- The Eighth Circuit opposes the amendment because they feel that a better
approach is permit district courts to depart downward when the danger of recidivism is low
and upward when the danger is high. Judge Kazen believes that the amendment would be
"far more trouble than it’s worth." Judge Maxwell (N. D. W.Va.) supports the amendment
without comment.

Defense Attorneys- The Washington Legal Foundation supports the addition of a category
0, and the Federal Defenders support any amendment that will help to alleviate prison
overcrowding. The New York Council of Defense Lawyers favors the creation of a Criminal
History Category of 0, but opposes the amendment in its current form. They feel that the
amendment as proposed would have a disparate impact on racial minorities and should be
viewed with extreme caution. They write that empirical data demonstrate that inner-city
youth are more susceptible to arrest or charges later found to be without substance than are
white defendants. They recommend that to be denied the benefit of category 0, the
defendant should have a prior arrest that, at a minimum, resulted in some accountability,
even if less than a crime (e.g., a conviction of a violation, or an offense). The American Bar
‘Association does not support the amendment because of their concern that a Category 0
would unfairly benefit white collar offenders. They also worry about the potential for abuse.
- For example, "is a prior arrest of a peaceful demonstrator a basis to deny zero category
treatment?" '

Probation- John Babi, Katherine Zimmerman and Barbara Roembke oppose the
amendment because they feel the current guideline range is adequate. Christopher
Buckman (W. D. Ms.) suggests that the amendment define Category 0 as an offender that
does not have any convictions under the guideh'nes §4A1.1(a), (b), or (c) or §4A1.2(c)(1)
- regardless of the applicable time period (except in the case of Juvemle adjudications). He
believes that this will allow the current Sentencing Table to remain intact while giving
defendants who have no cnrmnal history a reduction in their offense level and sentencmg
range.

-14



AMENDMENT 28(B)- PUBLIC COMMENT SUMMARY

This amendment seeks comment on the appropriate method of sentencing defendants
with high numbers of criminal history points. It also provides three options for sentencing
such defendants

OQthI‘l 1- Category VI with a 3-point spread. Category VI would include defendants with
13-15 points, and a new category VII would include cases with 16 or more pomts

Option 2- Category VI with a 7-p01nt spread. Category VI would include defendants with
13-19-points, and a new category VII would include defendants with 16-18 points.

Option 3- Category VI and Category VII each with 3 point spreé.ds Category VI would
include defendants with 13-15 points, and a new Category VII would include defendants with
16-18 points.

Department of Justice- The Justice Department, "strongly believe(s) that this new criminal
history category is needed to provide adequate sentences for the most serious recidivists."
The Justice Department favors Option 3, because they feel that it is necessary for the

““>=Commission explicitly to eliminate the factor of "lack of youthful guidance" as a basis for
departure in order to maintain the integrity of the guidelines system and ensure uniformity
in sentencing. They also believe that "history of family violence" and other similar factors
would have the same effect and should not be considered as a basis for downward
departure. '

Judges- The Eighth Circuit opposes the amendment because they feel that allowing judges
to depart upward or downward depending on the danger of recidivism is a better approach.
Judge Kazen opposes the amendment, because he feels that it should be handled as per
Option 2 under Amendment 26(A). He is also concerned about the temptation to keep
adding categones Instead, he suggests leaving the categories where they are and handhng
the remaining cases by departure.

Defense Attorneys- The American Bar Association opposes the amendment because, "...this
proposal is not supported by the data collected by the working group and should be shelved
for that reason alone."

Probation- Barbara Roembke supports Option 3.
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF PENNSYLVANIA
PROBATION OFFICE

ALBERT J. CHRISTY

CHICP U.S PROBATION DPPICER

000 U.S. COURTHOUSE : SUITE 110e

601 MARKEYT STREET . - ) EAST SHORE BUILDING
PHILADELPHIA, PA 191061766 PHILADELPHIA 45 S FRONT STREET
(218) 897 .-7950 - READING. PA 19802
597-7959

September 25, 1990

Phyllis J. Newton, Staff Director
U. S. Sentencing Commission

1331 Pennsylvania Avenue, NW
Suite 1400 )

Washington, D.C. 20004

Pl
~Dear M Jewton:

I am writing in response to your August 9, 1990, memorandun
soliciting comment on Guideline issues and amendments.

I. I have noticed on more than one occasion that there has
been a great deal of confusion in Guideline Application
resulting from the interplay of Sections 1Bl1.2 and 1Bl.3.
Generally, our officers have been able to resolve the
problem of interpretation, and I believe that their ability

- to do so is a result of the formalized training which they
have received from the Sentencing Commission. The problem
arises from the fact that the two cited sections must be
carefully read to begin Guideline application. On many
instances, attorney’s unfamiliar with the process do not
see the sequential nature of these sections, occasionally’
bypass 1Bl.2 and believe that Relevant Conduct allows for
the use of any Guideline that appears to describe the
overall offense behavior. I am of the opinion that these
sections should be re-written in more specific language to
guide new users through a step-by-step application process.
Additional examples of commonly incorrect applications
might prove an even greater clarification.

II. The concept of double counting is of such great importance
that it should deserve a specifically numbered section
rather than being hidden in the commentary. While this may
be a minor point, erroneous application resulting from this
process is not uncommon, and to merely highlight it might
bring it to greater attention.
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III.

I

\

\Y

v.

I.

Probation Officers are almost routinely requested to amehd‘
Guideline Applications by Judges who have made decisions

‘other than those reflected in the presentence report. While

this matter is often later resolved by explaining to the
Court the necessity of maintaining the integrity of the
original report, such an explanation should be Clearly set
forth in Chapter Six to provide officers with a ready
reference at the time of sentencing. :

The entire issue of Role in the Offense should be reviewed.
There exists an unanticipated sentencing disparity arising
from conflicts, both in the definition itself and between
role and the ability to take advantage of a 5Ki1.1
departure. Role is based on managerial position primarily.
We have had difficulty in several cases, primarily
narcotics cases, where the managerial role could be
estimated, however, the Indictment also included major drug
suppliers of the organization who had no other function or
relationship to the organization. Similarly, there have
been several instances of very active, but 1low level
defendants who were charged with the entire scope of the
conspiracy under the reasonably foreseeable test.
Nonetheless, these individuals received similar or greater
sentences than more highly placed defendants. It would seem
that a truer test of culpability must be considered or a
disparate process will only be continued.

Acceptance of Responsibility: This section has evolved into
pretty much of a given. Many officers tend to merely give
credit for this section unless there is a definite
commitment from the government that they will oppose the
credit. I believe that it would be more honestly applied if
it were specifically given for. the plea alone with a
possibly greater reduction for some concrete evidence of
true acceptance such as those already delineated in the
commentary. '

'~ The concept of related cases should be further defined.

Lengthy criminal conspiracies in this district often
involve arrests on a local level for activities that are
part of the conspiracy. Occasionally, the behavior is
clearly part of the same pattern of behavior, but the
local cases predate the scope of the conspiracy. Often in
drug cases, these prior cases may well expose a defendant
to career criminal provisions. These are such important
issues that they should be clearly identified.
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VII. The 1language concerning invalid (i.e. uncounseled)
-convictions for misdemeanors is totally confusing to
probation staff. Specific language needs to be added to
this section. '

VIII. The fine table is exceptionally obtuse. Most officers tend
- to immediately rely on the fine table without consideration
of the other required alternatives. Subsection (c)(4) is
not clearly defined and is an ongoing problem. The reality
of the situation is that most defendants can ill afford to
pay the most minimal of fines and the statutory maximums
are unrealistic math problems that offer no guidance to the
sentencing court. I would suggest that a simple and direct
fine table such as currently exists, be used in all cases
with an exclusionary section for departures.

It is my opinion that the role of the presentence writer has become
of even greater importance to the Court since the implementation of
the Sentencing Reform Act. My officers are routinely called to
chambers to explain Guideline Application as well as to provide a
sounding board to individual jurists who are wrestling with
sentencing decisions. Similarly, they appear frequently in open
Court to explain and defend their reports. With the bifurcation of
duties that exist in this office, there is now a core of officers
who have come to be the hallmark by which the office is judged as
a result of this greater daily exposure. It is my position that
~these officers should receive indepth training in Guideline
Application, and I have seen that these officers do take advantage
of all training opportunities. I would like to see a formalized
training program established for all of my newly appointed officers
to receive indepth training, of about a week’s duration, solely on
Guideline Application. Similarly, my experienced officers would
benefit from regularly scheduled training. in advanced Guideline
technigques and recent decisions. I must say, however, that I anm
particularly impressed with the Commission’s current commitment to
training and the accessibility and responsiveness of your entire
staff.

Sincerely,

Yy
Albert C Christy
Chief U. S. Probation Officer

AJC/fr



L.S. Department of justice @~ -~ &

Criminal Division

Office of the Deputy Assistant Attorney General Washington. D. C 20530

SEP | 4 joon

The Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission

1331 Pennsylvania Avenue, N.W., Suite 1400
Washington, D.c. 20004

Dear Judge Wilkins:

Under the Sentencing Reform Act, the Criminal Division is
required at least annually to submit to the United States
Sentencing Commission a report commenting on the operation of the
sentencing gquidelines, suggesting changes that appear to be
warranted, ‘and otherwise assessing the Commission's work.
28 U.S.C. 994(0). We believe that on the whole the gquidelines are
working well and that the Commission has met its statutory
responsibilities in an exemplary fashion. There are areas,
however, in which the guidelines can be improved. We urge the
Commission to consider the following recommendations, which we

the purposes of sentencing set forth in the Sentencing Reform Act

1. Criminal History

We have several recommendations regarding criminal history.
First, guideline §4A1.2, which contains definitions and
instructions for computing criminal history, should be amended so
that sentences for separate offenses are not artificially treated
as one. Guideline §4Al.2(a) (2) states that prior sentences imposed
in "relate are to be treated as one for purposes of
criminal history. Application note 3 provides that related cases
are those that: (1) occurred on a single occasion; (2) were part
of a single common scheme or plan; or (3) "were consolidated for
trial or sentencing." This 1last factor artificially counts
sentences for unrelated offenses as a single prior sentence and
needlessly encourages separate trials and _sentencing proceedings.
The merefac at cases were consolidated for trial or sentencing
for purposes of efficiency in the administration of justice should
not dictate criminal history results. We suggest that this third
category of related cases be limited to those that were
consolidated for trial or sentencing if the counts would have been
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treated as a single roup of closely related counts under
guideline §3D1.2.  This limitation would at least require some
relationship between the offenses which are the object of the r
sentencing or a similarity in the type of offense. The Commission :

- has recognized the problem by including it as a basis for departure

under guideline §4A1.3 on the adequacy of criminal history. see lgé&éyﬂ
application note 3 to guideline §4A1.2. We believe that the :

problem needs to be corrected by a guideline, not a recommendation
regarding the appropriateness of departure. The definition of

prior sentence also apgligg_gi;h_xespect—to‘cazggz‘pffendgrs,

guideline §4B1.2(3), and produces results that are inconsistent
with the career offender statute, 28 U sT¢—993th)- :

We also believe that the criminal history guidelines should
be refined to distinguish more accurately serious past offenses
from less serious ones. Under the current provisions all prior ///
sentences exceeding one year and a month are treated alike. gSee
guideline §4Al.1(a). A defendant with a past first degree murder %7L /
conviction resulting in a 20-year sentence would have the same 4:0 ar
criminal history score as a burglar who was sentenced to just over
one year and a month of imprisonment. Not only the frequency but
the seriousness of past criminal conduct is relevant to the
purposes of sentencing set forth in the Sentencing Reform Act, 18
U.S.C. 3553(a)(2). For example, protection of the public from
further crimes of the defendant should be reflected in a sentence
that properly takes into account the seriousness of past conduct.
We recommend either that additional criminal history points, based
on a sliding scale, be provided for past sentences of five years
or more or that some other mechanism be added to distinguish
especially serious offenses, particularly crimes of violence, from
less serious ones.

Our next criminal history concern is that the guidelines
should include an additional pziminal_history_category. We have<:2% )

(;7

been advised by prosecutors that they have dealt with defendants
whose criminal history scores were 20 °or more and that equal
treatment of all defendants with scores of 13 or more, as now
provided, fails to distinguish properly among defendants. While
the court may depart from the guidelines for such defendants, it
is not bound to do so and may wish to avoid triggering an appeal.
One additional category would at least provide some increase for
the most serious recidivists.

We have also noted that whether to count a sentence imposed
in a case that is on g_l,r_e.cr_agp_e_a_l for criminal history purposes
should be clarified. n application note should be added that such
convictions are to be used in computing the criminal history score.
Commentary language to the effect that prior sentences not
otherwise excluded count in the criminal history score is not
sufficient to clear up questions in this regard. See commentary

to gquideline §4A1.2, effective November 1, 1990§'currently in
application note 6 to guideline §4A1.2. -



2. Career Offender‘Guidelihes

The career offender guidelines include an objectionable
application note to the definition section. Specifically, .
application note 4 to guideline §4Bl1.2 provides that the | .
definitions from guideline §4Al1.2 on criminal history apply in (i~
determining which past convictions are covered by the career
offender guideline, §4B1l.1. These include, for example, the A
- guideline on the applicable time period, foreign sentences, and“
expunged convictions. As a result, a sentence of more than one
year and a month that was neither imposed nor served during the
fifteen years prior to the commencement of the instant offense is

not counted. Similarly, a sentence of less than one year and a
month does not count unless it was imposed within ten years of the
commencement of the instant offense. These limitations are

inconsistent with the statutory mandate that the Commission "assure
that the guidelines specify a sentence to a term of imprisonment
at or near the maximum term authorized" for defendants who are
convicted of felonies that are crimes of violence or certain drug
offenses and who have two prior convictions for such crimes"<
28 U.S.C. 994(h). 1In particular, it makes no sense to apply the |
time limitations otherwise applicable for criminal history purposes
to the career offender provision, which is designed to look at the
defendant's entire lifespan. -

3. Fraud Involving Financial Institutions

Another area where we believe amendment of the guidelines is
necessary concerns fraud involving financial institutions. 1In the
Financial Institutions Reform, Recovery, and Enforcement Act of
1989 (FIRREA), Congress significantly raised the penalties for
certain offenses and issued a specific direction to the Sentencing
Commission. We believe the Commission should revise the guidelines
relevant to the statutes amended in order to respond to the
Congressional determination that bank fraud is an offense requiring
significantly greater punishment than in the past. :

FIRREA, section 961(a) through (k), increased the maximum term
of imprisonment from five or fewer years to 20 years and the
maximum fine from $250,000 to $1,000,000 (and from $500,000 to
$1,000,000 for an organization) for a violation of the following
provisions of title 18, United States Code:

section 215(a) -- receipt of commissions or gifts for
procuring loans; :

section 656 -- theft, embezzlement, or misapplication by
bank officer or employee;

~section 657 -- embezzlement involving lending, credit, and
insurance institutions;



TO:

UNITED STATES GOVERNMENT .

memorandum

August 31, 1990

Aﬂnor:Wliiam P. Ross III, USPO

Comments on Sentencing Guidelines

G. Wray Ware, Chief USPO

For the majority of cases within the district, I would
conclude that the application of the Sentencing
Guidelines has become a smooth and functional process.
The officers have an increased understanding of the
guidelines and all of the reference material.

The areas creating some problems are in the application
of Chapters Three and Four of the guidelines. One
problem identified is the acceptance of responsibility.
This part of the gquidelines is ‘most difficult and
generates many objections to the report. This problem is
compounded by the plea negotiations between the
government and the defendant. Often the agreement
stipulates whether or not the reduction is applied prior
to the defendant’s gquilty plea and any interviews with
the probation officer. Also, many historical cases
include vague information about the extent of the
defendant’s involvement, and no individual can accurately
assess the defendant’s acceptance of responsibility. I
understand the Sentencing Commission has approved a staff
working group to address acceptance of responsibility,
and this should be a priority. :

Several matters within Chapter Four have generated
comments. Many officers have voiced concern for the need
to add another criminal history category to adequately
reflect an offender’s behavior with more than 13 criminal
history points. I understand an amendment is being
considered to implement such a change, and its approval
would be suitable. Additionally, most officers have
expressed the need for the Commission to provide a more
definitive gquide for related cases, particularly cases
consolidated for court.

Otherwise, the memorandum dated August 9, 1990, from the
U.S. Sentencing Commission mentioned that working groups

will begin working on several matters that address most
of the issues frequently discussed within this district.

Thank you for the opportunity to comment on this matter.

WPR/ajw
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MEMORANDUM

DATE: August 15, 1990
FROM: Leslyn Amthor ell:, USPO
SUBJECT: ' Comment on Sentencing Guidelines

TO: Jack R. Verhagen, CUSPO

In respohse to Phyllis Newton's request for comments on the
Sentencing Guidelines, I would offer the following:

The career offender gquidelines appear to ke needlessly harsh, I
believe because the career offender offense levels are tied to
statutory maxima. In the case of Dave Belanger, for example,
although the underlying offense level was only 16, his career
offender offense level was bumped all the way up to 34 because the
statutory maximum was 30 years. He was also placed into the career
offender status because of two prior drug felonies, each of which
yielded only one criminal history point. I would suggest that the

offense level. The statutory maximum in a drug case is often sky-
high but unrealistic. I would suggest, for example, someone with
career offender status could be subject to a sentence 50% higher,
or X number of levels higher, than that dictated by the underlying
guideline offense level. This would accomplish the purpose of
incapacitating career offenders for longer periods of time while
keeping the individual case in mind.

el

/W7 |
g7




UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF OHIO
PROBATION OFFICE

- KEITH A. KOENNING
CHIEF PROBATION OFFICER

668 EUCLID AVENUE, ROOM 808
‘ CLEVELAND 44114 ‘ ‘ ) -

September 20, 1990

Communications Director

United States Sentencing Commission

1331 Pennsylvania Avenue, NW, Suite 1400
wWashington, D. C. 20004

RE: Request for Comment

- In regard to your memorandum of August 9, 1990, I write to advise
that the U. S. Probation Officers involved in the preparation of
Guideline Presentence Reports for the Northern District of Ohio,
have some definite concerns in the areas of guideline application,
and the adequacy of current training programs.

Guideline Application:

1. The present guideline manual should include more detailed
explanation in the application of departures, especially downward
departures, giving the writer more flexibility in recommending
departures for reasons other than those stated in the manual.

2. A clearer description is needed in the areas of Uncounseled
Convictions, especially felony convictions ( Section 4Al.2,
Commentary #6), and in the area of career offender. For example,
what constitutes a "crime of violence." '

3.. It would appear some consideration should be given to revising
‘Commentary #3 to 4Al.2, Related Cases. Multiple concurrent
sentences are not adequately being taken into consideration due to
their consolidation, thus providing a criminal history category
which does not truly reflect the defendant’s pattern of
criminality.

4. Mitigating Role: Sectxon 3B1.2; the Commentary and Application
Notes are vague and need clarlflcatxon.

5. 8Section 3Cl.1 and Application Note 1l(c) need to be expanded,
in terms of the types of behavior uhxch constitute Obstruction of
Justlce.

6. The area of multiple count guideline application needs to be
expanded to clarify and explaln dxfferences in guxdeline 3Dl1.2(a),
(b) and (c).



TRAINING NEEDS:

1. The compendium of “Questions Most Frequently Asked"” is
‘considered valuable. A semi-annual update would be most useful.

2. The Selected Guidelines Application Decision is ‘considered

valuable to better understanding the U. S. Sentencing Guidelines.
This information should continue to be provided’to all who write
guideline presentence reports :

SUGGESTION:

Portions of the United States Sentencing Commission Guidelines
Manual should be typed on to a floppy disc for transfer to a hard
drive. Then make this program available to all presentence
writers. Writers often use information which is directly quoted.
from the guideline manual in preparing presentence reports. This
program would provide writers with the capability of easy access
tc guideline statements which could be transferred through
WordPerfect and incorporated directly into the presentence report.

Very truly yours,

Kt A. &, “M‘J‘
Keith A. Kc:énning

Chief Probation Officer



" ssspRELIMINARY***
SUMMARY OF CASE FILES
DECAY FACTOR REVIEW

Number of Case Files Involved:
Number of FY1990 Offenders: 29,011 cases

Number of Drug Offenders, Over Age 27,
with some criminal history: 5,559 cases

Number of Violent Offenders, Over Age 27,
with some criminal history: 1,148 cases
Number of Case Files Reviewed:

Number of Drug Offender Files

Identified (Random Sample): . 350 caséS

Number of Violent Offender Files ‘

Identified (Random Sample): 250 cases
TOTAL FILES PULLED, SUMMAR]ZED, QC’ED: 590 cases

Case Files Screened Out:

Insufficient COV/CSO Priors: 425 cases (71%)

(Includes cases with 0 or 1 qualifying prior
convictions for COV/CSO -- including prior

’ convictions that definitely are or might possibly
qualify (e.g., commercial burglary, involuntary

manslaughter, assault, etc.)
Defendant Sentenced as Career Oﬂ'énder: 64 cases (11%)
.lnstant Offense Is Not a COV/CSO: 11 cases (2%)
(Includes cases with any number of qualifying .’

prior convictions for COV/CSO, but an instant
offense that is not a COV/CSO)

TOTAL SCREENED OUT: 500 cases



Potential Career Offender Without Changing Decay Factor:

Qualify as Career Offender, But Not Sentenced as Career Offender: 12 cases (2%)

* already has 2 or more qualifying, felony priors

* may have decayed priors, but none needed to make career offender
* no changes in COV/CSO definition required

* not actually sentenced as career offender

(includes 1 att. sexual battery, 1 DWI manslaughter)

Would Qualify as Career Offender If We Knew the
Assault/Battery Was a Felony or If We Knew the
Burglary Was Residential: 19 cases (3%)

* no decayed prior needed to make 2 or more priors

* need to research the felony nature of an A/B or threatening commu-
nications prior (14 cases) or residential nature of a burglary prior
(5 cases) to determine if they qualify under existing rules

Would Qualify as Career Offender If Commercial Burglary .
and Felony Drug Possession Rules Were Changed: 18 cases (3%)

* no decayed prior needed to make 2 or more priors

* need to change COV/CSO definition to include commercial burglary (7 cases)
and felony drug possession (11 cases)
* could only be a career offender if this factor were changed

TOTAL CAREER OFFENDER REGARDLESS OF DECAY FACTOR CHANGE: 49 cases (8%)

Potential Career Offender If Decay Factor Mgdified:

Would Qualify as Career Offender If No Decay: 15 cases (2%)

* decayed prior needed to make 2 or more priors
*'no changes in COV/CSO definition required
(includes 3 non-aggravated assaults, 1 manslaughter)

Would Qualify as Career Offender If No Decay and If We Knew the ‘
Assault/Battery Was a Felony or If We Knew the Burglary Was Residential: 19 cases (3%)

* decayed prior needed to make 2 or more priors
* need to research the felony nature of an A/B prior (8 cases) or
* residential nature of a burglary prior (11 cases) to determine

if they qualify under existing rules

Would Qualify as Career Oﬂender If No Decay and If Commercial
Burglary and Felony Drug Possession Rules Were Changed: 7 cases (1%)

- * decayed prior needed to make 2 or more priors
* need to change COV/CSO definition to include commeraal burglary
(4 cases) and felony drug possession (3 cases)

TOTAL QUALIFYING WITH DECAY MODIFICATIONS: 41 cases (7%)



***PRELIMINARY***
SUMMARY OF CASE FILES
NARROWING FACTORS REVIEW

Number of Case Files Involved:

Number of FY1990 Career Offenders:
Files Identified (50% Sample):
Files Pulled and Summarized:

Case Files With "Aberrant" Applications:

Ratcheting Used:

21:841(b)(1)(B) Drug Enhancement From
40-year Maximum to Life Maximum:

21:841(b)(1)(C) Drug Enhancement From
20-year Maximum to 30-year Maximum:

21:844 Drug Enhancement From
1-year Maximum to 3-year Maximum:

18:924(e)(1) Firearms Enhancement From
5- or 10-year Maximum to Life Maximum:

Total Ratcheting:
Related Cases Separated: Total:
Misapplication of Career Offender Rules:
Acceptance Not Given: ,
(Includes applications before new guideline used,
or other failure to apply the reduction)
Improper Priors Used: _
(Includes use of misdemeanor priors, old priors, felony
possession of drug priors, non-residential burglary priors)
Total Misapplication:
Used "Actual Offense" Analysié:

Felon in Po_ss_ession:
Miscellaneous Priors:

Total Actual Offense:
Career Offender Recommended But Not Applied:
Inadequate counsel/unconstitutional prior conviction:
Improper Priors Used: :
(Includes felon in possession (4 cases), drug possession
(5 cases), burglary (1 case))
Improper instant offense (Felon in possession):
Unknown:
Total Not Applied:

TOTAL "ABERRANT" CASES:

653 cases
327 cases
322 cases.

10 cases (3%)
11 cases (3%)

2 cases (1%)

6 cases (2%)
29 cases (9%)

7 cases (2%)*

21 cases (6%)

15 cases (4%)
36 cases (11%)

6 cases (2%)

9 cases (3%)

15 cases (4%)

2 cases (1%)
10 cases (3%)

1case (0%)
7 cases (2%)
20 cases (6%)

107 cases (33%)



Cases With "Minor" Instant Qffenses:

(Does not include cases where career offender was not applied by court)

Felon in Possession of Firearm: : 14 cases (4%)
Sﬁmple Possession of DrugS: ‘ . 2 cases (1%)
Threatening the Life of the President: ' . 1 case (0%)
Marijuana Distribution (Less than 50 Ks): | : | 2 cases (1%)
Total: 19 cases (5%) |

Cases With One “Minor" Prior Offenses:

(Does not include cases where career offender was not applied by court; the "minor”
prior had to be a necessary prior for the career offender provision to be triggered)

Assault/Battery (Non-Aggravated): ’ ' " 8 cases (2%)
Manslaﬁghter: | ‘ | . 3 cases (1%)
Felony Possession of CSO: | 10 cases (3%)
Telephone Count: 1 case (0%)
Extortion/Threz;tening Communications: ‘ 0 cases (0%)
Criminal Recklessness: ' : v 1 case (O%j
Total: 23 cases (7%)

Cases With Two "Minor" Prior Offenses:

(Does not include cases where career offender was not applied by court; the two "minor"
priors had to be the only necessary priors for the career offender provision to be triggered)

Assault and Manslaughter: ' 2 cases (1%)
Two Prior Assaults: 1 case (0%)
Two Prior Felony CSO Possessions: : 1 case (0%)
Assault and Grand Larceny: : 1 case (0%)
Total: 5 cases (2%)
TOTAL CASES WITH "MINOR" OFFENSES: 47 cases (14%)
Total "minor offenses” excluding felon in possession: 33 cases (10%)

Total "minor offenses" excluding felon in possession and felony drug possession: 17 cases (5%)

Nofe: * The related cases figure may be somewhat low in light of the difficulty of applying the related cases rule.



CAREER OFFENDER CASE FILE SUMMARY
NARROWING FACTORS

Current Offense

101 USSC Identification Number
- 102 Statute(s) of Conviction

Coder

QC
Case No.

(Include Penalty Enhancement Statutes)
103 Statutory Maximum

104 Do Mandatory Minimums Apply? Yes
105 Brief Summary of Offense

years

No

106 Age of Offender at Time of Offense years

107 Role of the Drug Offender (Circle one)

P -- Peripheral Role C -- Courier D - Deals Above Street Level/Manufacturer U -- Unknown
M -- Minor Role S -- Sells to User L - Leader/Highest Level Dealer N -- Not Drugs

Range and vSentence

200 Guideline(s) Applied for Substantive Offense

201 Guideline Total Level and Range level months
202 Career Offender Total Level and Range level months
203 Sentence Imposed o months
204 Departure Entered
U -- Upward Departure
D -- Downward Departure
A -- Apparent Departure
N -- No Departure*
Basis for Departure
Instant COV/CSO ;
Juris- Date Date of Force in Force in
300 Offense diction Commenced = Sentence Conduct?** Generic?**
Prior Offenses
400 Total Number of Priors
401 COV/CSO Juris- Date of Date of Date Out Forcein  Force in Related
(Describe) diction  Sentence Release Of System Conduct?  Generic? Cases?
402 Most Recent Juris- Date of Date of Date Out
Felony Offense diction Sentence Release - of System




403 Indicate using an " * " priors counted by the court for career offender purposes.

"Force in Conduct” -- (Indicate only one) --
W -- Offense Conduct Involved Dangerous Weapon
F -- Offense Conduct Involved Use of Force
T -- Offense Conduct Involved Threat of Use of Force
CSO- Offense Conduct Involved CSO With No Force
N -- Offense Conduct Did Not Involve Use or Threat
U -- Unknown

"Force in Generic" (Indicate only one) --
W -- Generic Offense Involved Use of Dangerous Weapon
- F -- Generic Offense Involved Use of Force
T -- Generic Offense Involved Threatened Use of Force
CSO- Generic Offense Involved CSO With No Force
N -- Generic Offense Did Not Involve Use or Threat
U -- Unknown

"Related Cases"
SO -- Prior Occurred with Another on Single Occasion :
SCS -- Prior Occurred with Another as Part of Single Common Scheme or Plan
C -- Prior Consolidated with Another for Sentencing
N -- Prior Not Related to Another
U -- Unknown

Criminal History

500 Criminal History Points
501 Criminal History Category

Application of Career Offender (Circle any that apply)

600 Ratcheting (list other offense or provision)
601 Related Cases Counted Separately (list offenses)

602 Apparent Misapplication of Career Offender Rules (explain)

603  Used "Actual Offense" Analysis to Determme Nature of Instant or Prior Conviction

Court Comments (Circle any that apply)

700 Career Offender Range Considered Excessive -

701 Career Offender Range Considered Insufficient

702 Court Commented on Rules Used to Apply Carcer Offender

703 Court Recommended Alternative Rules

704 Court Comments Not Available

705  Court Comments Available, but None Made Regarding Career Offender
706 Quote Relevant Comments

Miscellaneous

. 900 Career Offender Recommended but not Used in Sentencing
901  Comments




100

CAREER OFFENDER CASE FILE SUMMARY Coder
MODIFYING DECAY FACTOR QC
: ’ ' Case No.

USSC Identification Number

Prior_Offenses

200

201

203

- 205

206

207

Controlled Substance Offenses  Juris- Date of Date of 10-year 15-year

and Crimes of Violence .diction Sentence Release Rule

Rule

Not
Excluded

Excluded Excluded

Number of KNOWN COV and CSO Prior Convictions (Not Related)

(Drug Distribution/Sale, Homicide,

Forcible Sex Crimes, Robbery, Residential Burglary)

Number of POSSIBLE COV and CSO Prior Convictions (Not Related)
(Felony Drug Possession, Commercial Burglary, Non-"Simple Assault,” Battery,
Threatening Communications, Extortion, Involuntary Manslaughter)

Total Number of ALL Prior Convictions (Exclude only minor Misdemeanors)

SCREEN OUTS: (Circle the one that appli;s)

(1) - The SUM of 'lines 201 and 202 is zero or dne -- SCREEN OUT

(2) - The defendant was sentenced as a Career Offender -- -SCREEN ouT | :
(3) -- The instant offense is not a COV/CSO -- SCREEN OUT

(4) - Other reason:

Total Number of COV/CSO Prior Convictions Excluded by 10-Year Rule
Total Number of COV/CSO Prior Convictions Excluded by 15-Year Rule

Total Number of COV/CSO Prior Convictions Excluded by these Two Rules



Instant COV‘[CSO

Juris- - Statute Maximum/ Date Date of
300 Offense diction A Minimum Commenced Sentence

301 ~ Brief Summary of Offense

302 Role In the Drug Offense (Circle One)

P -- Peripheral C -- Courier D -- Deals Above Street Level/Manufacturer
M -- Minor Role S -- Sells to User L -- Leader/Highest Level Dealer
U -- Unknown N ---Not Drugs . O -- Other

303 Age of Offender at time of Offense years

Range and Sentence

400 Guideline(s) Applied for Substantive Offense

401 Guideline Total Level and Range level months

402  Chapter 3 Reduction for Acceptance
A -- Applied N -- Not Applied

403 Sentence Imposed : months

404  Departure Entered
U -- Upward Departure
D -- Downward Departure
A -- Apparent Departure (Indicate Direction)
N -- No Departure ‘

Basis for Departure

405 - Potential Total Level and Range ,
If Career Offender Were to Apply level _ months

- Criminal History

500  Criminal History Points
501 Criminal History Category

Migggl)aneous Comments

600 Court Comments on Criminal History / Career Offender

601 Comments




CAREER OFFENDER WORKING GROUP
CASE SUMMARIES

Current Offense

100
101
102
103
104
105
106

Case Number

USSC Identification Number
Statutes of Conviction

Penalty Enhancement Statutes
Dropped Counts

Offense Statutory Maximum
Summary of Offense

Range and Sentence

200
201
202
203
204

Guideline Applied for Substantive Offense
Guideline Level and Range

Career Offender Total Level and Range

Sentence Imposed
Departures Entered and Basis for Departure

Instant Crime

300
301
302
303
304
305
306
307
308
309
310
311
312

Controlled Substance Offense

Crime of Violence '

Year of Conviction

State of Conviction

Federal Conviction

Time Between Instant Conviction and Release from Last Term of Imprisonment
Underlying Facts of Prior Actually Involved Use of Force
Underlying Facts of Prior Actually Involved Threat of Use of Force
Underlying Facts of Prior Did Not Involve Use or Threat of Force
Generic Crime Involves Use of Force

Generic Crime Involves Threatened Use of Force

Generic Crime Does Not Involve Use or Threat of Force
Miscellaneous

Priors (* Indicates prior that was counted by court)

g

401

228852588

Total Number of Priors

Total Number of Qualifying Priors (Excludmg Related Pnors)
Number of Controlled Substance Offense Priors

Number of Crime of Violence Priors

List of Controlled Substance Offenses

List of Crimes of Violence

Year of Conviction

State of Conviction

Federal Conviction

Length of Sentence Imposed



410 Length of Sentence Served

411  Time Between Instant Conviction and Release from Prison

412 Underlying Facts of Prior Actually Involved Use of Force

413 Underlying Facts of Prior Actually Involved Threat of Use of Force
414 Underlying Facts of Prior Did Not Involve Use or Threat of Force

415 Generic Crime Involves Use of Force

416 Generic Crime Involves Threatened Use of Force

417 Generic Crime Does Not Involve Use or Threat of Force
418 Priors Single Occasion v

419  Priors Single Common Scheme or Plan

420 Priors Consolidated for Sentencing

421 Period of Time During Which Qualifying Priors Committed
422 Miscellaneous

Criminal Histon

500 Points
501 Category

Application of Career Offender

600 . Guideline Version Used

601 Applicable Statutory Maximum

602 Ratcheting (list other offense)

603 Related Cases Counted

604 Generic Offense Used

605 Actual Offense Used

606 Acceptance or Other Reductions/Enhancements Applied
607 Downward Departure Applied and Basis for Departure
608 Upward Departure Applied and Basis for Departure
609 Apparent Misapplication of Career Offender Rules
610 Miscellaneous

Rglés in Determining Career fognder Status

700 PSI Reference

701 Plea Agreement Reference
702 Prosecutor Sought '
703  Court Reference

704  Defense Challenge

705  Miscellaneous

Court Comments

Court Felt Career Offender Range Was Excessive

Court Felt Career Offender Range Was Insufficient

Court Commented on Rules Used to Apply Career Offender
Court Commented on Prosecutor Discretion

Court Recommended Alternative Rules

Miscellaneous

ZEESES



. How Many Additional Career Criminals
_if the decay.factor were eliminated?

Th‘e'purpose"ot'ithi"s note isto estimate hottv many additional career criminals would be in found
in the MONFYS(O database n‘ the, entlre database were examined for cases which would qualify if there
’_'Were no decay.’ B o ,

The basis for the estlmate is a populatlon of 29,011 cases from which a subpopulatron of 6707
cases was ldentlfled These cases were aII the drug and violent: offenders over age 27 with some
cnmmal h|story They constltute the only group where addmonal career offenders could be found. In
- that group a random sample of 600 cases was selected.- Within the sample a total of 15 cases (2.5%)

. were unambiguously identified as rndlylduals who would qualify as career offenders if the decay factor

~were abolished. o ' A . v

v ‘The best point”estimate (single value) for the additional number of career. offenders' is is 2.5% of
affected population, thus 6707 * .025 = 168 addmonal cases. This represents 0.58% of the total

- database of 28,011 cases. Consndenng that there are currently 652 |dentmed career offenders in the

database, this would increase the total by a factor of 168/652 26i.e. a 26 per cent increase over the

~current number of career offenders. ‘ ' - ,

* The estimate of 168 cases is subject to sampling error. This is -usually addressed with an
mterval estimate for. a range istead of a point estimate. . Using the normal approxlmatlon for the confi-

dence interval requrres the equation below In that equation

Jo i<

t\/l__'f\ pg 1

n-1 2n

use p = .025 (the sample estimate), q. = 1-p,n = 600 (the size ot the sample), f = 600/6707 (the
sampling fraction) and t = 1.96 (the percentage point of the normal distribution to produce a 95 per cent
confidence interval).' See Cochran (1977, page 57). The bracketed term evaluates to .012 so that the
interval estimate for p is .025 + .012 = (1.3% to 3.7%). Multiplying both ends of the interval by 6707 (the
pool of possible career offenders) produces a range of (88, 248). Thus we can state with 95 per cent
confidence that there are between 88 and 248 additional individuals in the file who would be considered
career offenders should the decay factors be modified. g
Usmg the same approach.as before, this would amount to an increase of between 88/652

13% to 248/652 = 38% with 95% confldence

Reference
W. G. Cochran (1977), Samplmg Techniques. John Wiley and Sons NY.



L/{;a<19

PERCENT OF DEFENDANTS IN CRIMINAL HISTORY CATEGORY I
' BY OFFENSE LEVEL

Defendants in Criminal Histofy Category I With:

Offense
Level
: No Criminal History 0 Points 1  Point
1 -6 22.3 17.2 | | 20.2
7 - 10 20.2 17.9 17,7
11 - 12 7.3 7.7 6.6
13 - 18 | 14.6 . 14.9 15.5
19 - 24 _ 14.2 . 15.3 - »_ 16.0
25 - 30 - 12.0 13.6 12.1
31 - 36 7.5 ' 10.5 - 8.8
37 - 43 1.8 2.9 | .3 1
100.0 : 106.0 ~100.0
(9,769) ~ (4,352) _ (2,561)

SOURCE: MONFY90, N=29,011



UNITED STATES SENTENCING COMMISSION COMMISSION MEETING
1331 PENNSYLVANIA AVENUE, NW

SUITE 1400 12 |44
WASHINGTON, D.C. 20004
(202) 6268500 _ _
FAX (202) 662-7631 ' AGENDA TEM
Wiiam W. Wiking, Jr. Chaiman
Jiie E Cames
Helen G. Corrothers

Michae! S. Gelacak

George E. MacKinnon

A David Mazzone

Tene K. Nagel

Benjamin F Baer (ex oficio)
Paut L. Maioney {(ex officio)

MEMORANDUM

TO: Chairman Wilkins
Commissioners
Senior Staff

FROM: Phyllis J. Newtoan(H
Staff Director

SUBJECT: Career Offender Report and Miscellaneous Criminal Histofy
Amendments :

DATE: 6 December 1990

Attached for your review are the Career Offender report
from the Criminal History Working Group and miscellaneous
amendments related to Chapter Four of the guidelines. These
proposed amendments and report are submitted for your consideration
at the December 14th Commission meeting.

Attachment



UNITED STATES SENTENCING COMMISSION

1331 PENNSYLVANIA AVENUVE. NW
Suite 1400
WASHINGTON. D.C. 20004
(202) 662 8800

William W Wilhing, Ji. Chairman
Michael K Block !
Stephen G Breyer

Heler G Corrothers -
Geoige € MacKinnon \, \
{lane M Nage! ) k
Benjamin F Bae’ (oa Offici0) ‘
Ronalg L Gainer (ex otlicion

MEMORANDUM:
DATE: December 7, 1990
TO: Phyllis Newton

FROM: Jay‘Meyef:JnA'///

Work GroupYCoordinator

SUBJECT: Career Offender Report and Miscellaneous Amendments for
Chapter Four .

Attached are two documents from the criminal history work group.
The first is the group's approach to studying the Career Offender
guideline as explained by Commissioner Carnes in her memorandun.
The second document contains the miscellaneous amendments
pertaining to Chapter Four. Both topics will be presented at the
Commission meeting on December 14, 1990.

The work group received the drafted miscellaneous amendment
suggestions from Peter Hoffman and then made some changes on its
own. The only amendment suggestion that has two options is the
proposed language that handles sentences on appeal where the
execution of the sentence is stayed pending appeal (§4A1.2(1).



THE UNITED STATES SENTENCING COMMISSION

18331 PennsyLvania AVENUE. NW
SuiTe 1400
WASHINGTON, D.C. 20004
(202) 682-8800

Willam W. Wilking, Jr. Chairman
Michae! K Bioch

Stephen G Breyer

Hslen G Corrothers

George E MacKinnon

llone M Nage!

Psul K Robdingon

Benjamin F Baer for officio}
Ronalo L Gainer (ex otticio)

HEMORANDUM:
DATE: December 6, 1990

fo: Commissioners g -
FROM: Julie E; Carnes, Commissioner B

RE: Amendment of Career Offender Pfovision. §4B1.]
I. Intfoducticn

The Commission has requested that the Criminal Hlstory Worklng
Group study the adv1sab111ty of two possible amendments to §4B1.1
(Career Offender) one of which would widen its scope, the other of
whlch would narrow it. Spec1f1ca11y, some have questioned the
appropriateness of a guideline that pPrecludes, for purposes of
determining sareer offender status, the counting of qualeylng-
prior convictions occurring more than a speczfled number of years
before the instant offense. That is, according to this argument,
Congress did not impose a "decay factor"” on prior quahfymg
convxctlons in its original direction to the Commission to draft a
career offender provision. Further, these individuals argue, the
existence of a time restriction on the counting of prior
convictions is at odds with the common sense notion of a career

offender as one who has likely been committing crimes most of his



or her life and who therefore might be expected to have older
qualifying convictions. |

Secénd, some individuals also question whether the guidelines'’
definition of a "crime of violence" SVeepsytoo broadly, with the
result that it includes as career offenders people whose prior
crimes do not actually suggest that these individuals threaten the
kxind of danger to security that the caréer of fender provision was
intended to address. Specificaily, a particular statuté can meet
the elements of threatened or actual use éf force laid out by
§4B1.1's definition of a crime of violence, but conduct sufficient
to satisfy that statute can be non-serious in nature; e.g., a
" barroom brawl subject to conviction under'a felony assault statute,
a heated verbal dispute with acquaintances (sort of "fighting words
plus") that in some states will constitute a violation of a
terroristic threat statute. |

Accordingly, these observers point out, the Comnission should

attempt to narrow its definition of a crime of violence.

II. Research Necessary to Determine Appropriateness og,garticula;
Amendments '

W;tb regard to the time period limitations now present in the
career offender provision, it would be easy enough to draft
language that would delete that provision. With regard to an
amendment that would ﬁrevent the counting of relatively non-serious
crimes that nevertheless fit the definition of a ®crime of
violence," the narrowing of the present definition presents a more

difficult drafting problem.



Of course, the initial questions are whether there is a need
for eithef 'amendment and, if so,‘ the ramifications of these
changes. Extensive review of existing monitoring data is necessary
before the Working Group can arfive at an intelligent analysis of
these initial questions. The Group feels that this review should
1

proceed generally along the following lines.

A. Time Requirement For Counting Of Prior Offenses

In examining the impact of an amendment. that Qould delete the
time period restriction on the counting of prior crimes( the Grodp
obviously needs to determine approximately the number of total
of fenders that would be affected by this change; that is, how many'
defendants with old convictions that were not counted would be
considered to be career offenders with a rule that pérmitted‘ _
the counting of these convictions? There is no quick or éasy way
to accomplish this goal. |

Obviouély; the starting pool consists of those offenders whose
instant offense is a crime of violence or drug trafficking offense,
as defined in 5431.2. To determine which of these offenders would
have been careér offenders, but for the time period restriction, we
would have to individually read each file, since "old" convictions
that were not countable were obviously‘not coded by Monitoring.
Yet, since this pool constitutes over 50% of the total pool of

offenders, an effort to review each file would be beyond the

resources of the Working Group.

! Attached to this memorandum is a proposed research
strategy drafted by Susan Katzenelson.

3



Accordingly, the Group proposes that we take a sample of 570
cases, as described in the attached research proposai, to determine

the impact of an amendment deleting the time period requirement.

B. An_ Amendment Narrowing the Definitjon of a Prior
Qualifying Offense S :

To examine the need for an amendment narroﬁihg the presenf
definition for prior offenses that are countable for purposés of
deterﬁining career offender status, the Commission will likely want
tb examine the cases already sentenced pursuant to §4Bl1.1 to
identify instances in which it appears that fhe applicable
definition brings in offenses that comply literally with the
standard,bbut that appear not to repreéent the kind of serious
conviction envisioned by'Congress in the Sentencing Reform Act.

One spggestion as a possible limitation on/prior qualifying
offenses would be a requirement that the pfior offenses; or at
least prior crimes of violence, would have to have received a
sentence of over a year and a month or over 60 days, as iequired by
§4Al1.1 (a) and (b), in order to count for career offender status.
The Groﬁp will have to thoroughly examine the cases already
sentenced under §4Bl.1 to ensure that this definition would not
exclude too many prior offenses involving serious .crimes of
violence. |

Another approach would be to attempt to identify which prior
offenses appear to represent non-serious crihes. If the latter is
small in nunber, these offenses might be described in the
guidelines as a ground for a downward departure or as oftenses that

would not be counted in determining career offender status.

4



The initial problem in adopting either approach is the Group's
present inability to identivfy those defendants who havé been
sentenced as career offenders. Honitori“ng does not code this
‘classification, so the Group must attempt to identify these
individuals by other means, as described in the Research Proposal.

§ummar!

Given the level of interest from the field in the career
offender category and the serious sentencing ramifications that
result from a defendant's classification as such an offender, the
Working Group believes that this provision is an appropriéte area
for further study. In addition, the Group has solicited an opinion
from éhe.Commission‘s General‘Counsel, John Steer, who 1ndicate§
" that, in hiﬁ‘opinion, changes along the line tentatively sdggestéd’
are within the Commission's statutory authority. See Attached
Memorandum from John Steer.

Without thé level of review préviously described, however, the
Working Gfoup is unable to make an intelligent recommendation as to
ﬁhe . wisdom or consequences of amendments in this area.
Accordingly, if the Commission wishes further study, the Group
would propose that it be given permission to conduct research as

generally described in the Research Strategy Proposal.



Proposed Research Strategy to Study
"Career Offender" Issues

A. "Decay Factor" for past convictions.

In order to assess the impact of the possible abolition of any
vdecay factor", (i.e. counting predicate offenses any time they had
occurred beyond a defendant's eighteenth birthday, independent of
their recency), the following research strategy is proposed:

1.

a.

tNote:

Sampling

Two-step cluster sampling, by

- selecting all cases with defendants 28 years old and
older*, and within that group, -

- selecting cases in the two qualifying instant felony
offense categories of crimes of violence and controlled
substance offenses. g

Random sampling of five percent of the cases from the
crimes of violence and the controlled substance offenses

.clusters.

Estimates from existing monitoring data from MON690
indicate that approximately 66 percent of the cases,
(around 24,000), have defendants 28 or older, with
approximately 42 percent of those cases involving drug
possession and distribution, and another 6 percent
involving crimes of violence. ‘ .

A random 5 percent sample would yield approximately 70
cases of crimes of violence and 500 cases of controlled
substance offenses, for a total sample of 570 cases.

Analysis

Review and analysis of all the sample cases for criminal
history - specifically, for countable predicate offenses

‘within the defendant's entire adult history.

A defendant population aged 28 and older was chosen iq
order to accomodate the "Applicable Time Period" specifi-



cations set out in 4Al.2(e) for counting prior sentences.

3. Findings
The estimated number of additional cases in which the
defendant would qualify to become ncareer Offender" with
the abolition of any decay factor, (i.e. "widening the
net“)o ) :

B. wThreshold Level" of predicate of fense severity.

In order to assess the impact of a possible increase in the
threshold for offense severity as measured by the actual sentences
for predicate offenses, (i.e. counting only predicate offenses with

an actual sentence of one year and one month or more 1mprisonment);
the following research strategy is proposed:

1. Sampling
a. Two-step process by

- Selecting all the cases in Criminal History Category
VI, and within that category

- Selecting all the cases with a qualifying instant
offense, (i.e. crimes of violence or controlled

substance offenses).

- ' b. Estimates from existing monitoring data from MON690
indicate 2155 cases in Criminal History Category VI,
with approximately 50 percent of them involving instant
convictions for violent and drug offenses. The estimate
would involve a.sample of about 1,100 cases.

2. Analysis
Review and analysis of all sampled cases, to:

- Identify defendants who were sentenced under 4Bl.1 as
"Career Offenders";

- Review their criminal histories for predicate offense
convictions and sentences; and

- Assess whether their "“Career Criminal™ status under 4Bl.1
would have been affected by an increased threshold level
of severity. ’

3. Findings

The estimated number of cases in which the defendant would
not qualify to be a "Career offender" under a new and more
strict definition of the severity of predicate offenses,
(i.e. “parrowing the net"). '



C. Resources.

A satisfactory analysis of existing information would require the
allocation of appropriate resources by the Staff Director.
Requested resources would include: a

- Programming, to generate the two samples/file lists
by USSCID; '

- Filing help, to pull/refile the sample cases identified,
(for an estimated 1,670 cases in the two samples);

- Review and analysis of relevant cases for a variety of
criminal history items;

- Coding, tabulation and statistical analysis of findings;

- Report preparation/presentation of the findings for
consideration by the Commission.



CAREER OFFENDER WORKING GROUP

ISSUES FOR REVIEW DURING 1992 AMENDMENT CYCLE

Definitions of Crime of Violence and Controlled Substance Offense

* Narrowing Dcfinitions to Preclude Counting Non-Serious Offenses (Certain Assaults,
Terroristic Threats) L

* Impact of State Variations in Decfinitions

* Impact of P.O. Inability or Failure to Determine Nature of State Offense

Revisiting Decay Factor
* Statutory Authority for Eliminating or Retaining Decay Factor

* Policy Justifications Underlying Decay Factor

Counting Multiple Prior Offenses Occurring During Same Course of Conduct
. Statutory Authority

* ©Policy Justifications

Limiting "Ratcheting” of Sentences (Using Career Offender in Tandem with Mandatory Minimums,
particularly Armed Career Criminal)

Impact of Plea Bargaining and Prosecutorial Discretion

* Initiating the Decision to Impose Career Offender Sanctions
* Charging Decisions that Impact Availability of Career Offender
*  Plea Bargains that Impact Availability of Career Offender

Sources for Miscellaneous Issues
¢ Case Law

¢ Field Comments (Box 11, Letters, Fed. Register Announcement)



Career Offenders

1. Population =~ hypothetically, there are two populations of
‘interest: : N

- Defendants sentenced as Career Offenders;

- Defendants not sentenced as Career Offenders, who could
qualify by eliminating the "decay" factor for criminal
histories.

2. Data - as of June 11, 1991, there were 1,421 cases identified in
Monitoring in which the defendant was sentenced as a . Career
Offender: 652 of them in FY1990. Of defendants not sentenced as
Career Offenders, a potential population could be delineated by
instant offense (approximately 50% of all Monitoring cases have a
qualifying instant offense of conviction for drugs or violéence),
the existence of any criminal history, and defendant age.

3. Sampling - comparable samples of the two target populations:

- Career Offenders: a random sample of all cases, (i.e.
a 25% or 50% sample of 1,421); or a sample year, (with
FY1990 being the most complete),

- Non-career Offenders: a random sample of quallfylng
cases (as defined by instant offense, age, priors,
etc.), with offense/offender characteristics matchlng
Career Offenders as closely as possible.

In determinlng the samples and sample size, consideration should

‘also be given to the number of cases the Working Group can
realistically plan to review and analyze.

an initial list of issues would include:

4. IsSues

- Widening the "net", (eliminating the decay factor);
- Narrowing the "net", (excluding some priors);
- Evenhandedness in application (cases that could, but
do not, get sentenced under 4Bl.1);
. = Prison impact.

5. Variables - variables collected should correspond to the list of
issues and questions raised by the application of 4B1.1:

- Instant offense: statute(s) of conviction, mandatory
minimums, enhancements, role, weapons, injury, etc.;
Conviction: plea/trial, plea agreement, 5K1.1;
Priors: type, number, seriousness, recency, points;
Gu1de11ne factors, range before/after, (prison impact).



Criminal History Working Group

Following are some base figures from the Monitoring data set to be
considered in selecting samples for the Working Group's Career
Offender project. :

1.

Decay factor: based on 4Bl1.1, 4B1.2, and 4Al.2(e), the
population of interest would be defendants
- with an instant offense involving drugs or violence; and
- with any known criminal history, (independent of irira
criminal history points); and :
- age 28 and over, [for the 10-year decay factor, as per
4A1.2(e)].

The data base used for selection is the 29,011 cases in
Monitoring FY1990, with a total of 5787 cases identified as
relevant for studying the decay factor.

Distribution of Violent and Controlled Substance Offenses
for Defendants aged 28 or Higher Having
Any Known Criminal History *

Cumulative Cumulative

Offense Type - Frequency Percent Frequency Percent
Homicide 34 0.6 34 : 0.6
Kidnapping - 20 0.3 54 0.9
Robbery : 666 11.5 720 12.4
Assault ' 104 1.8 824 14.2
Burglary 36 0.6 860 14.9
Drug Distribution 4851 83.8 5711 - 98.7
Sex Offenses 76 1.3 5787 100.0

"Narrowing the net", by eliminating some priors: based on 4B1.1
and 4B1.2. The population of interest would be defendants
presently qualifying as Career Offenders. Of the 28,661 cases
coded for FY1990, 652 (or 2.3%) have been identified as
Career Offender cases.



B AU S AR S T v ok 1

Lawmes 6F  vlloae Sliniey .
SAS 18:36 Tuesday, September 24, 1991
N Obs Variable N Minimum Maximum Mean Std Dev
1l USSCIDN 301 21975.00 58901.00 39356.26 9511.95
4e¢, CASENO 30 - 0 , 0 ) -0 0
— ENTDATE 301 11584.00 11588.00 11585.55. 1.6292590
E_TIME 301 0 0 » 0 0
STATMAX 301 0 996.00 273.9003322 424 .8256545
STATMIN 301 0 996.00 37.9169435 178.1231309
GLTOT 301 0 47.0000000 23.1794020 8.08%95637
RANGEMIN 301 0 996.00 135.0398671 158.0038979
COGLTOT 301 0 47.0000000 31.7475083 5.5954775
COGLRMIN 301 24.0000000 996.00 244.9036545 170.8457024
PRIORS 301 2.0000000 . 55.0000000 6.5681063 5.0245576
PRIOR1 301 1.0000000 80.0000000 11.4152824 17.8623524
PRIOR2 301 1.0000000 77.0000000 13.3820598 .20.6353308
PRIOR3 301 ' 0 77.0000000 9.5614618 19.3690572
PRIOR4 301 0 77.0000000 5.5548173 15.6171215
PRIORS 301 0 77.0000000 2.6378738 11.7554892
RECENT 301 0 77.0000000 17.6544850 25.4760061
RATCHET 301 0 1.0000000 ' 0.1063123 0.3087502
RELATED 301 0 1.0000000 0.0299003 0.1705960
APPLY 301 0 1.0000000 0.1561462 - 0.3635984
ACTUAL 301 0 1.0000000. 0.0631229 0.2435889
EXCESS 301 0] 1.0000000 0.05315¢61 0.2247184
INSUFF 301 0 1.0000000 0.0033223 0.0576390
RULES 301 0 1.0000000 0.0664452 0.2494734
ATLTERNAT 301 0 0 0 . 0
MISSING 301 0 1.0000000 0.1893688 0.3924537
NONE 301 0 1.0000000 0.3654485 0.4823576
COMMENT1 301 0 1.0000000 0.2159468 0.4121628
NOTUSED 301 0 1.0000000 0.0664452 0.2494734
COMMENT2 301 0 1.0000000 0.2358804 0.4252548
___AGE 301 21.0000000 89.0000000 37.3122924 9.2845112
RACE 301 1.0000000 : 2.2159468 1.9226401
SEX 301 0 0000000 . 0.5249169 2.0809158
MANDMINM 301 0 910000000 4.9767442 1.0997533
DISTRICT 301 0 91.\0000000 45.,4352159 24.7402497
NOCOUNTS 301 1.0000000 . 99.8000000 2.5049834 6.1365687
"DISPOSIT 301 1.0000000 9. 00000 1.8272425 1.1790061
TOTPRISN ~ 301 0 9999.00 282.9036545 601.7680733
NEWCODE 301 0 . 99.0000000 7.8870432 7.0328182
DEPARTMN 301 0 6.8970100 3.6931501
AGGROLE 301 0 99. 0.6511628 5.7556848
MITROLE 301 -2.0000000 99 . 0.2890365 5.7154334
WEAP2D11 301 : 0 99 44.3488372 48,.7978269
WEAP2B31 301 0 99 65.7475083 45.8161111
VICINJUR 301 0 1.2691030 3.0414923
EDUC 301 1.0000000 99 '16.6146179 31.8859058
MARRIED 301 1.0000000 3.3754153 2.5590220
ONGOING 301 1.0000000 2.7408638 2.5124937
INVOLVE 301 -1.0000000 2.9501661 '2.5795688
KIDCONV 301 ' 0 99. 13.0531561 32.7520559
ADULTCON 301 0 98. 17.2059801 31.2382900
INCAR HI 301 .0 99.0000000" 13.5116279 32.5819587
INCAR MD 301 0 9.0000000 14.0963455 32.3683079
INCAR_LO 301 0 /99.0000000 13.5215947 32.5801120
PRIORSMN 301 0 *99.0000000 14.0431894 32.3832487



Aie YEARS

TABLE OF YEARS BY CAT1
CAT1

(n ,.l-uab) Frequency e.h ek, | ek ponnd,
Pergent e pomis see pie. Seme wr
Row Pct  [ee pou seajpult “"JL‘;‘:-:/

.Col pct_ |TRUB "¢\ n&BFS ¥ ORE | Total
--------- LERER R SRR Y
Under 20 663 289 124 1076
. 4.24 1.85 0.79 6.89
inctades D3| 162 [ 26086 | 1103
20 qomsg of 7.33 . 6.94 5.14
B I T ST D +
21 to 2§ 1753 776 439 2968
11.22 4.97 2.81 | 19.00
$9.06 | 26.15 | 14.79
19.39 | 18.63 | 18.20
----------------- LR R T RS
26 to 10 1773 756 555 3084
11.35 4.84 3.55 | 19.74
57.49 | 24.51 18.00 :
19.61 18.15 | 23.01
--------- AR R R R PR
31 to 35 1537 684 415 2656
9.84 4.38 2.78 | 17.00
57.87 | 25.75 | 16.38
17.00 | 16.42 | 18.03
--------- R R T G
Total 9043 4165 2412 15620
57.89  26.66  15.44  100.00

{Cont inued)

“ pduit

YEARS

Frequency
Percent
Row Pct
Col Pct

----------

SAS 12:39 Wednesday, September 25, 199;

TABLE OF YEARS BY CAT1

CAT1

TRUE

| NOPTS

599
3.8)
29.11
14.38

Frequency Missing = 11038

| ONE |

Total

2058
13.18

1529
.79

944
6.04



RANGE

Frequency
Percent
Row Pct
Col Pct

" (Cont inued)

SAS 12:39 Wednesday, September 25, 1

TABLE OF RANGE BY CAT1

CAT1
TRUE fnopTs  joNB | Total
ce b tommemman 4enmen et
22 12 8 42
0.20 0.11 0.07 0.37
52.38 28.57 19.05
0.34 0.39 0.45
B AR R TR TR +
328 165 92 585
2.91 1.47 0.82 5.20
56.07 28.21 15.73 :
5.09 5.42 5.21
------ R 3
7 30
0.06 0.27
23.33
0.40
-------- LRI
0 0
0.00 0.00
0.00
cHeccecoay
209 110 49 368
1.86 0.98 0.44 3.27
56.79 29.89 13.32
3.24 3.61 2.7
LR oo LR R ER
0 0 0 0
0.00 0.00 0.00 0.00
0.00 0.00 0.00
R R ] - R + .
19 8 5 32
0.17 0.07 0.04 0.28
59.38 25.00 15.63
0.29 0.26 0.28
LR AR R R LR R R +
6445 3043 1766 11254
57.27 27.04 15.69  100.00

SAS 12:39 Wednesday, September 25, 1991
) 7

TABLE OF RANGE BY CAT1

RANGE CAT1
Frequency
Percent
Row Pct
Col Pct TRUE | NOPTS |ONE | Total
----------- "0-"‘"'-0"'-""0*"-""0
92 to 115 4} 0 1} 0
0.00 0.00 0.00 0.00
0.00 0.00 0.00
R R LA L AR R +
97 to 121 189 115 59 363
. 1.68 1.02 0.52 3.23
52.07 31.68 16.25
2.93 3.78 3.34
................. L
100 to 125 0 0 0 0
0.00 0.00 0.00 0.00
0.00 0.00
................. b e
108 to 11§ 11 7 26
0.10 0.06 0.23
42.31 26.92 ’
0.17 0.23
.............. E S
110 to 137 0 0 0
0.00 0.00 0.00
0.00 0.00
..... B T PP S S
120 to 150 0 0 [
0.00 0.00 0.00
................................. .
121 to 151 374
3.32
.............. N
Total 3043 1766 11254
27.04 15.69  100.00

(Cont inued)

SAS 12:39 Wednesday,

TABLE OF RANGE BY CAT1

RANGE CAT1

Frequency
Percent
Row Pct
Col Pct

Total

(Cont inued)

September 25,

21
0.19

296
2.63

23
0.20

151
1.34

22
0.20

1991
8



NWRACE

Frequency
Percent
Row Pct
Col Pct

SAS 12:39 Wednesday, September 25,

TABLE OF NWRACE BY CAT1
CAT1

........ P S,
1894 1011 614
13.01 7.08 4.22

23 84s 439
16.01 5.80 3.02
64.48 23.37 12.14

FSOROOU S e
304 139 65
2.09 0.95 |- o0.45
59.84 27.36 12.80
3.61 3.59 2.87
........ PO S
8425 3874 2261

57.86 26.61 15.53

Frequency Missing = 12098

Total

6898
47.38

3539
24.31

3615

. 24.83

08
3.49

1991
1

Meda oF
(enviehon

NWDISPOS

Frequency
Percent
Row Pct
Col Pct

SAS  12:39 Wednesday, September 25, 1991

TABLE OF NWDISPOS BY CAT1

CAT1

|NOPTS  |ONE

28.81

Frequency Missing - 11128

2401
15.46

Total

13392
86.23

12



SAS 12:39 Wednesday, September 25, 1991 . SAS 12:39 Wednesday, September 25, 199)
: . 19 34

BLE OF RCDESENT BY CAT1 ' ) .w: Posihon TABLE OF SPOT BY CAT1
Tpr ‘; Smlene. ) o st .‘; to
¥ repesent T4 ooy e qudidue POT CAT1
- #Age Prequency
Frequency . . Percent
:;:c:2: : Cowhon _ '20: :ct . | .
. 0 ct RUE NOPTS ONE Total
Col Pct TRUE - !NOP’I‘S !onx | Total Thic smustle  or Pet |TRUE Inoers ! ...... ! a
.............. FR SR - .
NO PRSN OR PROB ss Rt 4 73 Medo o BELOW | 1207 575 322 2104
0.35 0.09 0.03 0.47 10.75 5.12 2.87 18.74
75.3¢ | 1918 5.48 be 57.37 | 27.33 | 15.30
0.61 0.34 0.17 fenug, 18.78 | 18.93 | 1a.25
. « 34 eeee T L L R R +
---------- R R R R R 4 o
. . . 2972 1087 655 4714
43 3027 . . BOTTOM
PROBATION 1;99,; 362‘2‘ 2.02 190a, gl ot 26.47 9.68 5.83 | 41.98
65.44 20.09 14.47 : At 63.05 - 23.06 13.89
22.08 14.74 18.26 ﬂ 46.24 35.79 37.13
. . . Seeemaa #mmme e ee e e -
B R R P PR R ]
PROB + ALTERN 953 320 195 1468 . LESSMID 5533 310 184 1063
6.15 2.07 1.26 9.47 . . 2.76 1.64 9.47
64.92 | 21.80 | 13.28 | siE| e wn
. . . . 10.21 10.43
el el end L eeeelan ) 20 | et !
SPSMRREL LA . o6 " 346 MIDABOVE 955 530 265 1750
i 1.24 0.68 0.31 2.23 8.51 4.72 2.36 15.59
ss.49 | 30.64 | 13.87 54.57 | 30.29 | 15.14
2.14 2.57 2.00 : 14.86 17.45 15.02
B R R, '----:~-;9-~--:---0 -------- + ;6; """ ""'*;'-0 -------- #oeeem s +
PRSN + SUP REL 5525 2949 1655 10129 ]432 23;-21 1.1_9’; 3952
35.66 19.03 10.68 65.37 o . .  8.48
sa.ss | 29011 | 16.3a . . e 10 es e
....... USSR Sttt Sl Sttt [STPTRRE IR Sl S
PRSN+SREL+ALTERN 264 120 59 451 . AR zzgg . 213 144 645
1.70 0.83 0.38 2.91 . 1.90 1.28 5.74
sé.s4 | 28.38 | 13.08 4.8 .02 | 22.3)
. 28, . . .01 8.16
! z.9f "..?:}?-’---?:ff-. %--ii~~~-0-....;.-¢ -------- PO +
..... Y T er0 ota 6427 3037 1764 11228
494
Total 4970 4125 2399 15 57.24 27.05 15.71  100.00

57.89 26.62 15.48 100.00
v Frequency Missing - 15430
Frequency Missing = 11164 q Y ]

SAS 12:39 Wednesday, September 25, 1991
. 37

TABLE OF EDUC BY CAT1

EDUC CAT1
12:39 Wednesday, September 25, 1991 Frequenc
SAS quency
35 Percent
Row Pct
TABLE OF MANDMINM BY CAT1 } Col Pct TRUE |NOPTS  |ONE | Total
AR R R LR TR +
Presener MANDMINM CAT1 H.S.DIPLOMA 2017 884 534 3435
e . 14.74 6.46 3.90 25.10 -
! ot Fre 58.72 25.74 15.55
T Y 25.55 24.02 5.3 .
'3,.«:..441“1 Percent ! 55! 02 | 25.30 !
- - pct - AR A SR ELEEEE SRR PP
Mamaiurts oM Bt |tRus  |NoeTs  |omm | Total SOME COLLEG 1684 725 366 2775
Ta e, . 700 ) PO B L + 12.30 5.30 2.67 20.28
"o 4 92 70 430 60.68 26.13 13.19
2.80 21.33 19.70 17.34
c e e eaeaaa. 4ommmaao o #oemmmm s L R +
COLLEG GRAD. 664 158 100 922
......... 201 : 4.85 1.15 0.73 | 6.74
72.02 17.14 10.85
] : .
YBS a1 8.41 4.29 4.74
e e EEEER SRR PR R PR +
POST GRAD WK 170 46 26 242
ez s 1.24 0.34 0.19 1.77
14734 70.25 19.01 10.74
Mrucode @ 95.89 2.15 1.25 1.23
--------- AR SRR AR LR R TR
Total - 7894 3681 2111 13686
---------------------- : 57.68 26.90 15.42  100.00
Total 4106 2360 15365 :
26.72 15.36 100.00 . Frequency Missing = 12972

Frequency Missing = 11293



.
D‘
: o . LE OF SCJSTAT BY CAT1 . SCJISTAT CAT1
Thaisades goinmal men Eahlu.s;c" the  haxg " a.mlumn}
SCJISTAT CAT1 . Frequency
Percent
Frequency Row Pct
Percent Col Pct |TRUE {NOPTS  |ONE | Total
Row Pct | e mEmee s LR B R PR +
Col Pct |TRUB |NoPTS  |ONE | Total M 14 26 19 59
------ B T e 0.10 0.19 0.14 0.43
A 0. . 2 [3 23.73 44.07 32.20
0.00 0.03 0.01 0.04 0.18 0.7
0.00 66.67 33.33 | . e
-volwe fov 0.00 0.11 0.09 3117 1768 12568
e vauds ) e R Rt LR R EEET SEE PR -4 22.75 12.91 91.74
e pedvideal B 89 223 80 |- 392 24.80 14.07 .
o pil 0.65 1.63 0.58. 2.86 84.66 83.67
22.70 56.89 242 | meessescsdecsecciibonnaaos IR +
3 1.13 6.06 3.79 sS 130 192
B R SRR S R + 0.40 0.95 1.40
nesery 10 c . , 7 38 | 15 60 28.65 67.71
Qockebook, 0.05 0.28 0.11 0.44 1.49 6.15
e 11.67 63.33 25.00 | e b +
Aok . 0.09 1.03 0.71 9 6 18
----- B R L PR L S RS SRR TR ; 0.07 0.04 0.1)
D ' 31 50 20 101 50.00 33.33
0.23 0.36 0.15 0.74 0.24 0.28
30.69 49.50 19.80 |  eeeeeeecgeee e b +
0.39 1.36 0.95 47 27 109
R i SRR D + 0.34 0.20 0.80
B [} 4 [ 4 43.12 24.77
0.00 0.03 0.00 0.03 1.28 1.28
0.00 100.00 .00 y  teescececgicccecscgiaaaannn ommee +
0.00 0.11 0.00 3682 2113 13699
EE R e LT P P + 26.88 15.42 100.00
J 35 109 46 190
0.26 0.80 0.34 1.39 Frequency Missing = 12959
18.42 | 57.37 24.21
0.44 2.96 2.18 | .
R R R L AR R RS Al +
Total 7904 3682 2113 13699
§7.70 26.88 15.42  100.00
{Cont inued)

SAS 12:39 Wednesday, September 25,

AS 12:39 Wednesday, September 25, 1991

1

SAS 12:19 Wednesday, September 25, 1991

42

TABLE OF SCJSTAT BY CAT1

SAS

12:39 Hednesday, September 25, 1991
44

TABLE OF PRIO_REV BY CAT1

43 PRIO_REV CAT1
'I‘ABLB“BP‘PRIO_REV BY CAT1 Frequency
x PO pseeca a of - - Jsmo Percent
pﬁxo_nsv ' CATL Juflssaton Row Pct
. Col Pct ?
Prequency | o el (TR lnoers fome ) Totax
:erc;n: ONE PAIL . 3 -..é.o 2
ow PcC
0.07
Col Pct TRUB |NOPTS  |ONE | Total 31.03 .‘1’";3 22'2; 0.1
------------- D R ST SUP P : -
0.
NONE 7883 3614 2034 | 13s:1 L. $eeens Ml e
57.53 | 26.37 | 14.84 | 98.74 > ONE BAIL 1 ol r H
58.26 26.M 15.03 ) 0.01 0.00 N .
99.71 | 98.13 | 96.22 20.00 000 | a5 o2 0.04
ceecececcaaan $ocene ce-y ° .
ONE PROB 9 97 - e ~-....?Z?T...,.?‘I??_ Lo
8.07 0.1 ONE DIVERS 2 21T s
0.1‘ 0.01 0.01 0.01 0.04
_____________ | St ' 40.00 40.00 20.00
> ONE PROB ° T LT T T, ..--?1??....,?2??. 0.08
'0.00 0.09 > ONE DIVERS o O o
0.00
9.a0 0.00 0.00 | 0.00 0.00
0.00 0.00 0.00
11 ceeceenenaan R R Rt L L T PR N
0.08 MULT TYPES 1 5 1 .
0.01 0.04 0.01 0.05
...... 14.29 | 71,43 | 14.29
> ONE PAROLB 5 I .......?.’?f.,‘_,?:“ I 005
"""""" +
0.04 Total 7906 368) 2114 13703
57.70  26.88 . 15.43  100.00
............. Frequency Missing = 1
Total 3683 2114 13703 Y 9 - 12955
26.80  15.43  100.00

(Continued)




SAS 12:39 Wednesday, September 25, 1991

91
SAS 12:39 Wednesday, September 25, 1991 - ’ TABLE OF KIDCONV BY CAT1
90 ’
: v OF KIDCONV BY CAT. Kapeory AT
z °£ TABLE OF K 1
o g. ) . Frequency
KIDCONV CAT1 Percent
Row Pt
Frequency |- . Col Pct |TRUE |NOPTS  |ONE | Total "
Percent | T feemaaan PSP feacomonn +
Row Pct 3
Col Pct Total 0.02
13437
97.95
2 -
0.01 '
208
1.52
1
0.01
38
0.28
1
0.01
- 20
0.15
2
0.01
4 ) 4 2 6
0.00 0.03 0.01 0.04 .
0.00 66.67 33.33 Total 7919 3685 2114 13718
0.00 0.11 0.09 57.73 26.86 15.41 100.00
--------- P e RS R E i 4
Total 7919 3685 2114 13718 Frequency Missing = 12940 ;.
57.73 26.86 15.41 100.00
(Cont inued)

SAS  12:39 Wednesday, September 25, 1991

SAS 12:39 Wednesday, September 25, 1991 93
. 92 .
Siahe TABLE OF ADULTCON BY CAT1
# of acd? connshang TABLE OF ADULTCON BY CAT1
ADULTCON CAT1
ADULTCON CAT1 Eosnd yenshle o
Frequency
Frequency Percent
Percent Row Pct
Row Pct Col Pct |TRUE |NOPTS  |ONE | Total
Col Pct |TRUE |NOPTS  |ONE | Total . . e etteccgecenevaefenccannn fomeen P
""""" IR AR Sl - H 3 24 14 41
[ 7757 2551 310 10618 0.02 0.17 0.10 0.30
56.55 18.60 2.26 77.40 7.32 58.54 34.15
73.06 24.03 2.92 i 0.04 0.65 0.66
----- B e R R R R il 4
’ 6 3 13 14 30’
2215 : 0.02 0.09 0.10 0.22
16.15 10.00 43.33 46.67
0.04 0.35 0.66
LEAREEE o L ER R ERE A S $eesome- + - .
7 1 n 6 18 :
462 0.01 0.08 0.04 0.13 -
3.37 5.56 61.11 33.33 +
0.01 0.30 0.28
--------- P A R L il
[] 0 9 ] 11
197 0.00 0.07 0.01 0.08
1.44 0.00 81.82 18.18
0.00 0.24 0.09
--------- P LR R E R LRl 4
. ' : 9 0 17 8| . 25
101 . 0.00 0.12 0.06 0.18
0.74 .0.00 68.00 32.00
: b.oo 0.46 0.38
--------- P R EEE R R i 4
: Total . 7919 3685 2114 13718
Total 7919 3685 2114 13718 - 57.73 26.86 15.41  100.00

. $7.73 26.86 15.41 100.00
(Cont inued} Frequency Misaing = 12940
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National UP ate

e BJS improves crlmlnal justlce records

° State Statlstlcal Analysrs Centers produce data on pollcy |ssues

0_ Crrme dlps; teenagers remaln at rlsk

Personal and household crimes fell

by 1 million victimizations in 1990
Number of
victimizations

40
- million

20 )
million .

1973

* Preliminary data _

' Pretrial release varies by offense and of_fender,'-

. Drug related felony convictions nse

° Prlson jail, probation, and parole populatlons up '
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BJS implements the Attomey Genefal's program to improve
criminal history record information and stop the sale

of firearms to convicted felons

'%‘9‘5

These 27 participating States represent:
® 63% of all offender records
® 62% of the U.S. population.

27 States now participate in the Criminal History Record Improvement (CHRI) program

A total of $9,217,545 has been awarded to these States
for CHRI as of June 1, 1991. An estimated total
of 40 States will receive funds within 3 months.

B Participating State

O Application Pending

O Non-Participating
State

;

‘Et

Criminai History Record improvement
program established

The Attorney General established a 3-year
$27 million Criminal History Record Improve-
ment (CHRI) program administered by BJS
and funded by the Bureau of Justice Assist-
ance to enhance State computerized and
manual records and identify convicted felons.

Criminal history records contain data collected
- by criminal justice agencies on persons
arrested for a felony or serious misdemeanor.
The record consists of arrest data, court
information and dispositions, and, if applicable,
sentencing details.. Criminal history records
are the most widely used records in the
criminal justice process — for both criminal-
justice and noncriminal-justice purposes.

BJS has been assigned responsibility for
implementing the CHRI program and other
related activities. :

Voluntary reporting standards and
. overview of CHRI published

BJS and the FBI published voluntary reporting
standards for the interstate exchange of crimi-
nal history information. BJS published an
overview of the Attorney General's program
for improving criminal history records.

BJS reviews criminal history
record systems

In March 1991 BJS completed a comprehen-
sive review of the Nation's criminal history
record systems. This review was designed
to serve as a baseline against which future
advances can be measured.

FBI crimirial history records enhanced

The Attorney General initiated a major new
program to further automate FBI criminal his-
tory records and to reduce existing backlogs.

Sources: BJS program application kit, fiscal
year 1991, Aprll 1991, NCJ-128413 (CHRI Pro-
gram). (See order form on last page.)
"BJS/FBI recommended voluntary

standards for improving the quality of criminal
history record information, “Federal register,
vol. 56, no. 30, February 13, 1991,

" Survey af criminal history information

nt-

for identifying felons who attempt to

“purchase firearms, Task Force on Felan
Identification In Firearms Sales, October 1989.

BJS National Update 1

ing fefons who attempt to purchase firearms —
Overview, Ma "
Hego to the Aftorney Genaral on systems

&'\:{'(ILLL\

o
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BJS funds State Statistical Analysis Centers (SAC's)

SAC's collect, analyze, and publish data
on crime and the operation of the criminal
justice system at the State level.

¢ SAC's produced data on 38 Issues of policy

concern during 1990.

» Fifty States and three Territories have been
funded under the SAC program since 1972.

In 1991 Tennessee and West Virginia became
the 49th and 50th State SAC's funded by BJS.

Crime statistics reporting, research,
and policy analysis are the most
~ common SAC functions

« 90% of SAC's report crime statistics, 86%
.conduct research, and 80% analyze policy.

SAC organizational locations

The SAC's are, and always have been,
essentially executive branch agencies:
¢ 33% are in the office of the Attorney General
¢ 31% are in the office of the Governor.

The authority by which each State established
its SAC dictates its mission and future. Estab-
lishing the SAC by legislation or Executive
order shows commitment by the State.

¢ 57% of SAC's were established by legislation
~and 24% by Executive order.

¢ BJS guidelines require SAC's to operate
under legislation by their fourth year.

¢ A majority of the SAC's are managing, or
assisting with, the development of the National
Incident-Based Reporting System (NIBRS)
within their State.

Source: Statistical Analysis Centers: The
evolution of State criminal justice information
resources, Criminal Justice Statistics Associ-
ation, April 1990.

See BJS prgggﬂsap lication kit, fiscal year

1991, NCJ- ril 1991. (See order
form on last page.)
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The top 20 Issues of policy concern
to Statistical Analysis Centers

.| In 42 States In 1980

Number
lssue of States
Police : - 32
Senwencing 24
Controlled dangerous substances (drugs) 23
Courts 20
Juvenile delinquency .18
Personnel management issues 18
Overcrowding , -7
Jail . 16
Victims 16
Prosecution 16
Recidivism 15
Projections — population 15
Probation 12
Corrections 12
Parole 11
Alternatives % incarceraton 11
Projections — crime 1
Homicide 10
Drunk driving 10
Pretrial release 9

Source: Criminal Justice Statistics Association

Computerized Index to Data Sources (CIDS)

State/BJS relationship

* SAC's are also involved in investigating
special problems in criminal justice that have
national implications and in developing
methods and techniques for analyzing such
issues. '

¢ The SAC's help meet the BJS mandate to
support the development of information and
statistical systems at the State and local levels,
to utilize organizations within State govern-
ments, and to give emphasis to the problems
of State and local criminal justice systems.

e The SAC's serve as the agent for the States
to provide Offender-Based Transaction
Statistics (OBTS) data annually.
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Personal and household crimes fell by 1 million
victimizations between 1989 and 1990

Personal and household victimlzations declined from about 35.8 miilion in 1989

to about 34.8 million in 1990

The overall-decline resufted largely
from an 8% fall in the 1989 rate

" | of personal thefts without direct contact

between victim and offender.

Number of
victimizations

) 40 million
. ‘ , Al NCS crimes

20 million
Household crimes
' Personal theft
—_—
Violent crimes
—_— —_—_— 0
1973 1978 1985 1990 "
*Preliminary data
Victimization rate for rapes, robberies, _ Many crimes reported to the NCS

and personal thefts declined

The number of these crimes per 1,000 per-
sons age 12 and older declined from 98 in
1989 to 93 in 1990.

About 95% of all personal thefts and about
66% of all crimes against persons involved
such offenses as stealing personal belongings
from public places or from an unattended
automobile parked away from home.

Motor vehicle theft up

There was a 19% increase in motor vehicle
theft—the only crime to rise significantly in
1990. In all there were 1.4 million completed
thefts and 770,000 attempted thefts —the
highest number since the National Crime

Survey began in 1973.

were not reported to police

The National Crime Survey gathers data

on rape, robbery, assault, personal larceny,
household burglary and larceny, and motor
vehicle theft, whether reported to the police

- ornot. About 62% of all National Crime

Survey offenses were not reported to the

police. About 13.3 million personal and house-

hold crimes were reported to the police in
1990 — not a statistically significant change
from 1989. ' 4

Final National Crime Survey estimates
will be avallable iater in 1991

In 1990, Bureau of the Census interviewers

“talked to about 97,000 persons in about

48,000 homes about crimes they had experi-
enced during the previous 6 months.

Source: National Crime Survey préliminéry
1990 press release, March 24, 1991, (See
order form on last page.)
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The National Crime Survey is improving the way
It surveys victims of rape and sexual assault

How changes were developed

To evaluate the current NCS questionnaire,
the Director of BJS requested the American
Statistical Association to form a committee
that includes statisticians, victim specialists,
and government representatives. The Com-
mittee recommended more explicit questions
about rape, attempted rape, sexual assault,
and other coerced sexual acts. Immediate
action was taken to make these changes.
Additional methods for surveying rape and
sex crimes are being studied. - :

How changés are being made

New questions will be on the NCS question-
naire beginning July 1, 1991. These ques-
tions will be phased into the sample, along
with the remainder of the redesign program
questions. ‘ -

Questions will be asked of 10% of the sample
beginning in July, of 50% of the sample in
January 1992, and of 100% of the sample

in 1993. These questions are expected to
improve the reporting of rapes and sexual
assaults recorded by interviewers through

the NCS program.

Close to 1.2 million violent crimes against teenagers

were not reported to the police

violent crime rates

Each year from 1985 to 1988 youths age 12
to 19 were victims of 1.9 million rapes, rob-
beries, and assaults. On average every 1,000

‘teenagers experienced 67 violent crimes each
year, compared to 26 violent crimes for every
1,000 persons age 20 or older.

The risks of experiencing specific
types of violent crime were higher
for teenagers than for adults

Teenagers were twice as likely as adults

to be a victim of robbery.
Number of robberies
per 1,000 persons
Age in age group
12t0 15 9.2
16t0 19 10.0
20 or oider 4.8

Source: Teenage victims, A BJS National |
Crime Survey report, Aprit 1991, NCJ-128129.
(See order form on last page.) -
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Much crime against teens
occurs in and around schools
and on the street

About half of all violent crimes against youths
age 12 to 19 occurred in school buildings,

on school property, or on the street. Of the
violent crime on the street, 37% involved an
offender with a weapon, while in 12% of crimes
in school buildings, a weapon was present.

Most crimes against teens -
are not reported

Of the violent crimes against teenagers, about
37% of those that occurred on the street were
reported to the police, compared with 22%

of those on school grounds and 9% that took
place in school buildings.

In about 37% of the violent crimes in school

buildings and 32% of those on school property, -

law enforcement authorities were not notified
because the crime was reported to someone
else.




Two-thirds of the persons rearrested for a felony while
on pretrial release were released again into the community

Felony defendants may be released
in a number of different ways

Defendants may be released before trial

on their promise to appear in court, on a
citation issued by a law enforcement officer,
on an unsecured bond which would be for-
feited if they did not appear in court, or by
posting a set amount of bail. Nearly two-thirds
of the felony defendants in a sample drawn
from the Nation's 75 most populous counties
were released pending disposition of their
47,000 cases filed in February 1988.

Almost half of all pretrial releases took place
on the day of arrest or the next day.

Among felony defendants released before
trial, 66% were convicted. Of those convicted,
50% were sentenced to incarceration.

Most felony defendants who
are not released have bail set

Among those felony defendants not released,
8 of 9 had a bail amount set, but they did not
post the money required to secure release,
and the remainder were held without bail.

Defendants accused of murder were less
likely than other defendants to be released
before trial: ,

Percent of
- Offense defendants
charged released
Murder 39%
Rape 55
Drug sales 69
Driving-related telonies 86

Among felony defendants detained until trial,
79% were convicted. Of those convicted,
83% were sentenced to incarceration. ’

Fugitive warrants were issued
for about 25% of the released
felony defendants

Of the fugitive defendants, about —
¢ half returned within 3 months
* a third were still fugitives after 1 year.

Bail for most felony defendants
was set at less than $5,000

All offenses

under $2500
$2500-4999

" $5000-999%

. $10000-19999
$20000 or more

% of felony defendants

Violent offenses
under $2500 .
$5000-9999 LT
$10000-19999
$20000 or more

Property offenses
under $2500 %
$2500-4999

- $5000-9999 :
$10000-19999 IR
$20000 or more '3

Drug offenses
under $2500

$20000 or more  SEIEY
Public-order offenses

% 2% 0%

About 18% of the released defendants were
amested for a felony while on release, and two-
thirds of those rearrested were released again.

Among released defendants, those
rearrested for another felony were younger
and more likely to have five or more prior
convictions than those not rearrested.

Source: Pretrial release of felony
defendants, 1988, BJS Bulletin, February
1991, NCJ-127202. (See order form on last

page.)
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State courts convicted about 112,000 persons
of felony drug trafficking in 1988 —

about 50% more than in 1986

About 667,000 persons were convicted
of felonies by State courts in 1988

Number

convicted
Murder 9,340
Rape : 15,562
Robbery 37,432
Aggravated assault 37,566
Larceny 95,258
Felony drug trafficking 111,950
-Burglary © 101,050
Other felonies 259,208

. The proportion of convicted State felony
drug offenders sentenced to State prison
Is increasing

Of the persons convicted for felony drug

trafficking, 37% were sentenced to State

prison in 1986, while 41% were sentenced

to State prison in 1988. The number of adults
- amrested for serious drug trafficking offenses

was about 185,000 in 1986 and 290,000

in 1988. '

Most felony convictions result
from guilty pleas

Among felons convicted by State courts

in 1988, 91% pleaded guilty, 5% were found
guilty by a jury, and 4% were found guilty
by ajudge.

Most convicted felons are sentenced
to incarceration

Of the convicted felons, the State courts
sentenced — .

¢ 44% to prison

® 25% to local jails

¢ 30% to straight probation

¢ 1% to other sentences.

6 BJS Natfonal Update

Over a third of all felony convictions
In State court were for drug trafficking
or possession In 1988

Percent of all
. 1988 State court
Offense felony convictions
Drug possession* 17%
Drug trafficking . 17
Burglary : 15
Larceny . 14
Aggravated assault 6
Robbery 6 .
Forgery or fraud* 5
Other felonies* 5
" Drunk driving and other

traffic felonies” 4
Weapon possession* 3
Recsiving stolen property* 3
Rape 2
Murder 1
Sex offenses other than rape* 1
Escape” 1

‘Based on a subsample of cases. .

Most criminal cases are handled
in urban courts :

in 1988, the Nation's 75 most populous
counties had 37% of the U.S. population
but accounted for —

¢ more than 50% of the crimes reported .
to the police

¢ about 50% of State felony convictions.

Source: Felony sentences in State courts,
1988, BJS Bulletin, December 1990, NCJ-
126923. (See order form on last page.)




State and Federal prison populations grew 8% in 1990

Since 1980 the Nation's prison population has increased by almost 134%

At yearend 1990 a record number of 771,243 inmates

. : Number of State and
waere in State or Federal prison.

Federal prisoners

In comparison, at yearend 1980, 750,000

there were 329,821 inmates.
500,000
| 250,000
| 0‘
1980 _ 1985 - 1990 -
In 1990 the number of inmates per capita reached a new record
For every 100,000 U.S. residents in 1990 ;‘:,"}?,?,fg’gg r:,s.gr"?;ssidems
there were 293 prisoners with sentences
greater than 1 year. : 300
200
100
0
1980 : 1985 1990

For the first time in a decade, during 1990  California's increase of more than 10,000
the number of men in prison increased prisoners (11.5%) was the largest of any State.
faster than the number of women

Since 1985, two States — California and New

The number of male prisoners rose 8.3% Hampshire — have annually experienced
during the year; the number of female double-digit growth in the number of prisoners
prisoners 7.9%. with sentences greater than 1 year.
Double-digit increases in 13 States The imprisonment rate was highest in South
Thirteen States and the Federal system Carolina with 451 per 100,000 residents,
recorded increases of at least 10% in the followed by Nevada with 444 and Louisiana

number of prisoners in 1990. Three States with 427. | ,
had increases of more than 15%: Source: Prisoners in 1990, BJS Bulletin, May

Vermc.)nt, (15.9%) : ' 1991, NCJ-129198. (See order form on last
Washington (15.4%) page.)
New Hampshire (15.1%).
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More than 40% of the 1983-to-1989 rise in the jail population

resulted from increases in the number of jail inmates

accused or convicted of drug offenses

Drug offenses rose sharply

Such offenses accounted for 23% of the
charges against nearly 400,000 men and
women held in local jails during 1989 — up
from 9% in 1983. -

Many jail Inmates used illicit drugs

Of all convicted jail inmates in 1989 —

* more than 4 in 10 said they had been using
an illegal drug the month before committing
the offense for which they were jailed

* about 1 in 4 said they had used a major drug,
such as heroin, cocaine, crack, LSD, or PCP,

- in that month.

Women were more likely than men and
Hispanics were more likely than non-Hispanics
to be jailed on drug charges. About a third

of female and Hispanic inmates were in jail

for drugs.

Many jail Inmates were recidivists

Of all jail inmates in 1989 — '

* 46% were on probation, parole, bail or in
some other criminal justice status at the time
of their arrest

¢ more than 75% had a prior sentence

to probation or incarceration ‘

¢ at least a third were in jail for a violent
offense or had previously been sentenced
for a violent offense.

. Female jail population rose sharply
This population rose from 7.1% in 1983 to

9.5% in 1989. Nearly 1 in 4 female inmates
in 1989 were in Jall for larceny or fraud.

Source: Profile of jail inmates, 1989, April
1991, NCJ-129097. (See order form on last
page.) '
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The makeup of the jail population has
changed between 1983 and 1989

From 1983 to 1989, there were increases
in the proportion of inmates who were —

o female
¢ black
¢ Hispanic

¢ unconvicted

age 25-34 years

e in jail for a drug offense

Characteristic

Sex
Male
Female A

Race/Hispanic origin
Non-Hispanic
White
. Black
Hispanic
Other

AAge

17 or younger
- 18-24

25-34

35-44

45-54

55 or older

Détemton status
Convicted
Unconvicted

Offense
Violent
Property
Drug
Public-order
Other

Percent of all
jail inmates in
1983 1989
93% 90%
7 10
46% 39%
38 42
14 17
2 2
1% 2%
40 33
39 43
12 17
5 5
2 2
60% 57%
40 43
31% 22%
39 30
9 23
21 23
1 2

Note: Detall may not total 100% because

of rounding.

e



At yearend 1989, an estimated 4.1 million adults —
about 1 in every 46 —were under the care or custody
of a corrections agency

All correctional populations are increasing

From yearend 1980 to yearend 1989,
the number of adults in the U.S. —

@ on probation grew by 126%
® on parole grew by 107%

® in jalls and prisons grew by 114%. i : Number of
' sentenced
offenders

Probation

2.000.000

1.000.000

Prison e
Parole
Jail
- 0
-1982 1983 1984 1985 1986 1987 1988 1989

Most offenders are supervised
in the community

About 75% of all convicted offenders
are being supervised in the community —
not in prisons or jails.

The number of adults on probation
and parole has reached a new high

Atyearend 1989 —

* 2,520,479 adults in the United States
were on probation

* 456,797 were on parole.

During 1989 —

* the number of adults on probation
grew by nearly 6%

* the number on parole grew by 12%.

" Source: Probation and parole 1989,

BJS Bulletin, November 1990, NCJ-125833.

(See order form on last page.)

'Probation and parole populations

grew in every region during 1989

The number of prison parolees
supervised in the community rose —
17% in Southern States

14% in Westem States

10% in Midwestem States

6% in Northeastern States

5% in the Federal system.

The probation population increased in every
region. The highest increase was in the West
(9.4%), the lowest in the Northeast (1.2%).

In 1989, the greatest numbers of adult proba-
tioners were in —

Texas with 291,156

California with 285,018

Florida with 192,495

New York with 128,707

Georgia with 125,441,

BJS National Update 9




Nearly half of the women In State prisons
for a violent crime in 1986 were under

sentence for a homicide

e The number of women under the jurisdiction
of State and Federal prison authorities
at yearend 1989 was a record 40,556.

® Although female inmates are a relatively small part
of the total prison population — 5.7% in 1989 —
their share has been growing.

The female inmate population grew by more than 200% from 1980 to 1989

Number of female inmates in
State and Federal prisons

40,000
30,000
20,000

10,000

1980 1983

1986 - 1989

Many women inmates had been victims
of abuse

Almost half the women in State prisons for
a violent offense in 1986 said they had been
sexually or physically abused at some time
in their lives.

. Of women incarcerated for a violent offense,
32% who had been physically or sexually

- abused were serving a sentence for kiling

a relative or intimate. .

Most women inmates were convicted
of a nonviolent offense

Of female prisoners, an estimated 41% were
in prison for a violent offense in 1986 versus
49% in 1979.

Of the women in prison in 1986, 59% were
sentenced for a nonviolent crime —

* 17% for fraud

¢ 15% for larceny or theft

* 12% for drug offenses

o 5% for public-order offenses.

10 BJS National Update

An estimated 89% of the women in State
prisons in 1986 had a current conviction

for a violent crime or an earlier sentence

to probation or incarceration for any crime. .

Women inmates report drug use

Of all female inmates —

» 34% said they were under the influence
of a drug at the time of their offense

* 39% said they were using drugs daily -
in the month before their offense

¢ 24% reported daily use of a major drug
(cocaine, heroin, methadone, LSD, o
PCP) in that month. :

Source: Women In prison, BJS Special
Report, April 1991, NCJ-127991. (See order
form on last page.)
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Reader Response Form

ﬁ BJS has developed this report to support your

crime and justice data needs. We are interested
in your comments and suggestions about the
content of the Bureau of Justice Statistics
National Update, so please complete this form
and return it to us to help us serve your needs
better.

. 1. How useful did you find this publication?

O Not useful
O Somewhat useful
O Very useful

2. Which sections did you find most useful?
Please rank the following from 1 for most useful
to 10 for least useful:

Criminal history Pretrial release

records ___ Drug trafficking
___ State Statistical convictions
- Analysis Centers: ___ Prison inmates
__ Declineincrime  ___ Jailinmates
___ Improved measure ___ Probation/parole

of rape and assault
Teenage victims

Female prisoners
3. Was the information in this report presented
in a clear and understandable way?

O Notclear
O Somewhat clear
O Very clear

Director

4. How could it have been presenfed better?

5. Do you have any suggestions for additional
information to be included? Please list below.

Thank you for your comments. BJS appreciates

your valuable feedback and looks forward to serv-

ing your criminal justice data needs. Please tear

out this form, fold, seal with tape, stamp, and mail.

Put

here

stamp

Bureau of Justice Statistics
633 Indiana Avenue, N.W.
Washington, DC 20531



Order form

Make corractions to label here after crossing out
wrong information on label:

Name:

Title:

Agency:

IMPORTANT
Peel off label from back cover
and put here. Make any
needed corrections at left.

Streetbox:

City, State, Zip:

Daytimé phone:

Organization & title or interest in criminal justice
if you used home address above:

Please send me 1 copy of —

O 01. Survey of criminal history information
systems, 3/31, NCJ-125620 (see p. 1).

U 02. BJS program application kit, fiscai year
1991, 4/91, NCJ-128413 (see pp. 1-2).

U 03. Criminal victimization 1990, BJS Bulletin
(forthcoming, fall 1991), NCJ-130234 (see p. 3).

- 0O o4. Teenage victims, 5/91, NCJ-128129
(see p. 4). ‘

. O 08. Pretriai release of felony defendants,
1988, BJS Bulletin, 2/91, NCJ-127202 (see p. 5).

- U 06. Felony sentences in State courts, 1988,
BJS Bulletin, 12/90, NCJ-126923 (see p. 6).

O 07. Prisoners in 1990, BJS Bulletin, 5/91,
NCJ-129198 (see p. 7).

U 08. Profile of jail inmates 1989, BJS Bulletin,
4/91, NCJ-129097 (see p. 8). -

O 09. Probation and parole 1989, BJS Bulletin,
11/90, NCJ-125833 (see p. 9).

O 10. Women in prison, BJS Special Report,
4/91, NCJ-127991 (see p. 10).

Other: See list .inside back cover.

Please put me on the BJS mailing list for —

O BJS National Update — A quarterly summary
of new BJS data, programs, and information
services and products. .

O Law enforcement reports — National data

on State and local police and sheriffs' departments:
operations, equipment, personnel, salaries, spend-
ing, policies, and programs.

O Federal statistics — Federal case processing,
from investigation through prosecution, adjudica-
tion, and corrections.

O Drugs and crime data —Sentencing and time
served by drug offenders, drug use at time of crime
by jail inmates and State prisoners, and other
quality data on drugs, crime, and criminal justice
collected by BJS. ‘

U Justice expenditure and employment data —
Spending and staffing by Federal/State/local gov-
emments and by function (police, courts, etc.).

U White-coilar crime — Processing of Federal
white-collar crime cases. '

O Privacy and security of criminal history infor-

- mation and information policy — New legisiation;

maintenance and release of intelligence and inves-
tigative records; data quality issues.

I BJS Bulletins and Special Reports — Timely
reports of the most current justice data.

O Prosecution/adjudication in State courts —
Case processing from prosecution through court
disposition; State felony laws, felony sentencing,
criminal defense.

OJ Adult corrections — Resuits of sample surveys
and censuses of jails, prisons, parole, probation,
and other corrections data.

U National Crime Survey data— The only
regular national survey of crime victims.
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Call toll-free 800-732-3277 (local 301-
251-5500) to order. BJS report'sj to be
added to one of the BJS mailing lists,
or to speak to 3 reference specialist in
statistics at the Ju_stice St;t|§t|c5
Clearinghouse. Natlona_f Criminal
Justice Reference Service, Box 6000,
Rockville. MD 20850.

gJs maintains the following mailing

lists:
e Law enforcement reports (new)

Drugs and crime data (new)
Justice spending & employment
White-collar crime
National Crime Survey {annual)
Corrections (annual)
Courts (annual) . :
Privacy and security of criminal
history information and
information policy
o Federal statistics (annual)
o BJS bulletins and special reports
(approximately twice a month)
o Sourcebook of Criminal Justice
Statistics (annual)
Single copies of reports are free; use
NCJ number to order. Postage and
handling are charged for bulk orders
of singie reports. For single copies of
multiple titles, up to 10 titles are free;
11-40 titles.$10; more than 40, $20;
libraries call for speciai rates.
Public-use tapes of BJS data sets
and other criminal justice data are
availabie from the National Archive of
riminal Justice Data (formerly
), P.O. Box 1248, Ann Arbor, MI
(toll-free 1-800-999-0960).

..-«aonal Crime Survey

The Nation's two crime measures: Uniform
Crime Reports and the National Crime’
Survey, NCJ-122705, 4/90

Criminal victimization in the U.S.:

1973-88 trends, NCJ-129392, 7/91
1989 (tinal), NCJ-123391, 691

1988 (final), NCJ-122024, 10/90

1887 (final report), NCJ-115524, 6/89

BJS special reports
* Handgun crime victims, NCJ-123559, 7/90
Black victims, NC.!-122562, 4/90
Hispanic_victims, NCJ-120507, 1/80
The redesigned National Crime Survey:

Selected new data, NCJ-114746, 1/89
Motor vehicle theft, NCJ-109978, 3/88
Elderiy victims, NCJ-107676, 11/87
Vioient crime trends, NCJ-107217, 11/87
Robbery victims NCJ-104638, 4/87
Violent crime by strangers and non-

strangers, NCJ-103702, 1/87

wormen, NCJ-102037, 8/86
Crime prevention measures, NCJ-100438,
86

The use of weapons in committing crimes,

NCJ-99643, 1/86

Reporting crimes to the police, NCJ-99432,
1285

The economic cost of crime to victims,
NCJ-93450, 4/84

BJS bulletins: :
Crime and the Nation’s householids, 1990,
NCJ:130302, 7191
Criminal victimization 1989, NCJ-125615,
10/90
The crime of rape, NCJ-98777, 3/85
Househoid burglary, NCJ-96021, 1/85
easuring crime, NCJ-75710, 2/81
hnical reports
directions for the NCS, NCJ-115571,

series crimes: Report of a fleld test,
NCJ-104615, 4/87

Teenage victims of crime, NCJ-128129, 591

Femals victims of violent crime,
NCJ-127187. 181

Redesign of the National Crime Survey,
NCJ-111457, u89

The seasonality of crime victimization,
NCJ-111033, &/88

Crime and older Americans information
package, NCJ-104569, $10. 5/87

Victimization and fear of crime: World
perspectives, NCJ-93872, 1/85, $9.15

The National Crime Survey: Working papers,
vol. I: Current and historical perspectives.
NCJ-75374, a/82 ’
vol. li: Methodology studies, NCJ-90307

Corrections

BJS bulletins and special reports:
Prisoners in 1990, NCJ-129198, 591
Women in prison, NCJ-127991, 4/91

Capital punishment 1889, NCJ-124545. 10/90

Violent State prison inmates and their
victims, NCJ-124133, 7/90

Prisoners in 1989, NCJ-122716, 5/90

Prison rule violators, NCJ-120344, 12/89

Capital punishmenit 1988, NCJ-118313, 7/89

Recidivism of prisoners released in 1983,
NCJ-116261, 4/89

Law enforcement management

BJS bulietins and special reports:
Police departments in large cities, 1987,
NCJ-119220. &89
Protile of state and local law enforcement
agencies, NCJ- 113949, 389

Expenditure and empioyment
BJS builetins:

Justice sxpenditure and
1988, NCJ-123132, 7/30

Anti-drug abuse formula grants: Justice
variable pass-through dats. 1988 (BUS
Technical Report). NCJ-120070. 390

Justk pendi and employment:

1988 (full report). NCJ-125619. 7/91
1985 (full report). NCJ-106356, &/89
Extracts, 1984, 1985, 1986, NCJ-124139. 7/91

Courts

8JS builetins: .
Pretrial release of telony defendants, 1988,
NCJ-127202, 2191
Felony sentences in State courts, 1988,
NCJ-126923, 12/90

Orug use and crime: State prison i
survey, 1986, NCJ-111940, 7/88
Time served in prison and on parole 1984,
NCJ-108544, 12/87

Profile of State prison inmates, 1986,

NCJ-109926, 1/88

pri t in four

NCJ-103967, 2/87

Population density in State prisons,
NCJ-103204, 12/86 '

State and Federal prisoners, 1925-85,
NCJ-102494, 11/86

Prison Iss} and rel
NCJ-100582, ¥/86

The prevalence of imprisonment,
NCJ-93657, 7/185

Race of prisoners admitted to State and

1883,

Federal institutions, 1926-88, NCJ-125618, 691

Nationai corrections reporting program,
1885, NCJ-123522, 12/90

Prisoners at midysar 1990 (press release),
10/90

Correctional populations in the U.S.:
1988, NCJ-124280, 391
1987, NCJ-118762, 12/89
1888, NCJ-111611, /89

Historical statistics on prisoners in State and

Federal institutions, yearand 1925-86,
NCJ-111098, 6/88

1884 census of State aduit comectional
facilities, NCJ-105585, 7/87

Census of jails and survey of jail inmates:
BJS buiietins and special reports:
Drug use and jail inmates, NCJ-130389,
791
Jail inmates 1990, NCJ.129756, 8/91

Profile of jail inmates 1989, NCJ-129097,

491
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NCJ-127992, 4/91
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Parole and probation

‘BJS bulletins
Probation and parole:
1989, NCJ-125833, 11/90
1888, NCJ-119970, 11/89

BJS special reports

Recidiviam of young parolees, NCJ-104916,
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NCJ-97681, 6/85

. Felons sentenced to probation in State
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Privacy and security
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State drug resources: A national directory,
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Federal justice statistics
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NCJ-125616. 11/30
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1988, NCJ-125617. 1/31
1985, NCJ-123560, 8/90
1884, NCJ-112816, 9/89
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bulletin), NCJ-104769, &/87
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8JS program application kit, fiscal 1991,
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Violent crime in the United States,
NCJ-127855, 31
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Natlon’s criminal history records and
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firearms, NCJ-128131, 391

BJS data report, 1889, NCJ-121514, 181
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1989, NCJ-124224, 990

Publications of BJS, 1885-89:
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Bibliography, TBO030013, $17.50
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See order form
on last page
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MEMORANDUM , N
TO: Commissioners y
: Sid Moore \
FROM: Charles Betsey (ng

Associate Director of Research

Alain Sheer
Senior Research Economist

SUBJECT: Background Materials Related to Fraud

DATE: March 29, 1989

At its February 28 meeting the Commission asked for

information on several issues related to the proposed fraud

guidelines. The issues were whether the nature of fraud offenses
had changed over time in terms of the amount of loss involved, the
complexity of offenses (e.g., use of offshore accounts), or the
incidence of or risk of bodily injury. The Research Staff was
asked to review data from various sources that might bear on these
issues, including the FPSSIS data on past practices, fraud cases
sentenced under the guidelines, and information from various
regulatory and enforcement agencies and United States Attorneys.

Several points emerge from this information. First, there is
limited data bearing on the issue of increased complexity in fraud
offenses, increases in the average amount of loss associated with
fraud offenses, or the incidence or risk of bodily injury. The
information indicating changes in the complexity of fraud offenses
in general comes for the most part from personal assessments of
United States Attorneys (see attached). There 1is evidence that

bank fraud cases in particular have both increased in number in the

past few years and become more complex. There are also indications
that the average loss involved in such cases may have declined.

We could find no information indicating that the incidence or
risk of bodily injury in fraud offenses had increased. Even in
procurement fraud, where actual injury or risk of injury would
appear to be most llkely, there is no systematic effort to account
for injury factors in fraud offenses. :



Finally, our analysis of past practlce data indicates that
fraud offenses involving more than $5 million are relatively rare,
accounting for about 3 percent of all fraud cases. Many of the
larger volume cases in past practice are essentially money
laundering cases. The fraud cases received to date as part of the
Commission's monltorlng effort involve no more than $1 million in
loss; probably due in part to the length of time it takes to
prosecute fraud offenses. Thus, the monltorlng data shed no light
on the issue of whether the average loss in fraud offenses has
1ncreased

You will be receiving two volumes of materials that are the
results of our contacts with investigative and regulatory agencies.
Compiling these materials was largely the work of Alain Sheer, with
assistance from Jeff Standen and Tim Daniels. We apologize in
advance for the bulk of these materlals, given the short time
period remaining in which to review them. At the same time, many
of the materials were received only in the last few days and it was
not immediately obvious which materials might or might not be
relevant for considering the questions at hand.

This first volume contains materials dealing with procurement
fraud, including information describing the types of procurement
fraud, significant recent cases, and disposition and sentence
information on procurement cases from 1983 to early 1989. These
data are drawn largely from the Department of Justice's Fraud and
Corruptlon Tracking (FACT) system, and information about the system
1s also included.

The second volume contains materials on banking and savings
and loan fraud as well as securities fraud. It includes
information on the nature of bank fraud cases and descriptive
statistics on pending cases. The data are presented separately for
cases not involving money laundering since they involve large sums
of money and may or may not be relevant for consideration of the
fraud guldellne. The materials from the Securities and Exchange
commission include a listing of recently prosecuted cases and their
dispositions. It is not clear what if any conclusions can be drawn
from these data about changes in the nature of securities fraud
offenses.

Information on the projected prison impact of the proposed
guideline changes related to fraud is forthcoming.

Attachments
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MEMORANDTUM

TO: Charles Betsey N DATE: March 27, 1989
Alain Sheer

FROM: Jeffrey A. Standen JAS

RE: Fraud Cases: Northern District of California

Oon Thursday, March 23, 1989, I spoke with Floy Dawsoh,‘head
of the Criminal Division in the U.S. Attorney's office for the
Northern District of California (San Ffanciéco). Mr. Dawson has -
been a prosecutor specializing in fraud cases for twenty years.
He reports that he believes fraud cases are "one hundred times
more complex" currently than in earlier years. He thinks that
this added complexity commenced around 1985. The current
offenders are smarter, and take greater -steps to conceal their
crimes. ‘

Mr. Dawson believes that the size of the frauds, in terms of
lossés caused,.haé also increased substantially over the same

period of time. He reports that losses often exceed five million



dollars. The typical cases giving rise to these iarge amounts
are savings and loan cases and defense procurément fraud.

Mr. Dawson does not believe that frauds‘are occurring with
greater frequency in recent years than in past years. He has no
knowledge as to whethef recent fraﬁds involve a greater risk of
bodily injury. He has no recent cases invol&ing offshore banking
facilities. He has no opinion as to whether or not the frequency

of adjudications by plea have increased or diminished.
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MEMORANDUM
TO: Charles Betsey
Alain Sheer
FROM: . Jeffrey A. Standen TAS
RE: Fraud Cases - Northern District of Illinois

Oon Wedﬁesday, March 22, 1989, I spoke with Joseph Duffey,
First Assistant to the United States Attorney, Northern District
of Illinois. Mr. Duffey stated that he has perceived in recent
years a greater incidence, magnitude‘and complexity of frauds.
Mr. Duffey stated that his office had under his.supervision a
"Defense Procurement Fraud Unit," which recently prosecuted a
case to a settlement agreement at'$200_million, at which amount
Mr. Duffey approximated the loss causéd. Moreover, Mr. Duffey
stated that, if the recent reports of federal investigation‘of
the commodities trading markets in Chicago are accurate, theh the
commodities trading fraud losses could be enormous. Mr. Duffeyl
believes that the five million dollars guidelines limit is :
unrealistic.

Mr. Duffey believes that he has seen more sophisticated
fraud offenders in recent years, with a corresponding increase in

the use off-shore banking facilities and money wire transfers.
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Mr. Duffey had no opinion on whether there was an increase in

frauds involving to -the risk of bodily injury.
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March 23, 1989

MEMORANDUM
TO: Charles Betsey
4 Alain Sheer
FROM: Jeffrey A. Standen JAS
RE: Fraud Cases - Central District of california

On Wednesday, March 22, 1989, I spoke with‘Terry‘Bowers,
vChief of the Major Frauds Section of the United States Attorney's
Office, Central District of cCalifornia (Los Angeles). Mr. Bowers
stated that he has pefceived an‘increase in the frequency,
seve:ity, complexity and maénitude of frauds in redent years. He
believes that the fraud guidelines are inadequate in stopping at
five million dollars in-loss;

Mr. Bowers perceives a tremendous increase in the complexity
of the fraudulent'schemes, as'the typical defendant is a more
sophisticated, more clever criminal, one able to utilize shell
corporations, off-shore banking facilities and other
sophisticated means to conceal crimes and thwart criminal
detection and investigation. Mr. Bowers also perceived an
increase in the risk of bodily injury arising from these frauds,

stating that the typical white-collar fraud was "getting
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rougher." Mr. Bowers cited typical examples in the telemarketing
area, wheré apparently the owners of telemarketing schemés hire
body guards whose function it is, in.part, to injure those
complaining to law enforcement authorities.

Mr. Bowers had no opinion'on the incidence of pleas.
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MEMORANDUM
TO: Charles Betsey
Alain Sheer
FROM: Jeffrey A. Standen JaS

RE: ' Fraud Cases - Eastern District of Michigan

On Thursday, March 23, 1989, I spoke with Alan Gershei, Head
of the Public Corruption Unit of the United States Attorney's |
Officé, Eastern District of Michigan. Mr. Gershel's unit handles
the office'S’defensé procurement fraud cases. Mr. Gershel stated
that he believes that the procurement frauds have, in recent
years, generally'become more frequént, of greater complexity and
greater magnitude. He stated that the greater compléxity was
attributable in part to thebpractice of bribery, which both aids
tﬁe commission of the crime and hinders detection.

Mr. Gershel stated that he has never seen a case exceed five
million doliarsbin loss. He stated that, when such as case does
arise, then it is typically referred to the Depértment of
Jqstice, which apparently has a.special unit assigned to deal
with such cases. He stated that he had not seen such a case come

through his office.
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MEMORANDUM

TO: Charles Betsey
Alain Sheer
FROM: Jeffrey A. Standen JAS
RE: ' Fraud Cases - District of New Jersey

On Wednesday, March 22, 1989, I spoke with Robert Warren,
Chief of the Fraud Division of the Office of the U.S. Attorney;
District of New Jersey. Mr. Warren stated that, in his opinion,
the faiiure of the éentencing guidelines to exceed five million

~ dollars in relation to fraud loss amounts is a serious probiem.
He stated that his office with far greater freqﬁency than in past
years has witnessed frauds greatly in‘excess of fiVe million
dollars, including a recent bank fraud, the loss from which was
approximately $52 million. Mr. Warren believes that;both the
frequency and magnitude of frauds have increased within the last
fivé years such that typical garden-variety frauds now routinely
register as much as two to three million dollars in losses.

Mr. Warren opined that frauds were in general becoming more.

sophisticated and more complex, and that off-shore banking
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faciiities, particularly those available at the Cayman Islands,
‘has caused his office considerable detection and enforcement
difficulties.

Mr. Warren also opined that he hadAQitneSsed no change in
the degree to which frauds had created risks of bodily or
 personal injury. He did state that he believed‘that the
incidence of adjudicétions by plea had increased in recent years,
due primarily to the applicability of the sentencing guidelines.
Mr. Warren believés that the sentencing guidelines heip to
generate pleas. As an example, Mr. Warren stated, in the typical
case, the defendant's sole avenue of dihinished sentencing arises
via his "accéptance of respohsibility," t§ which the_proSecutor
may stipulate as a condition of the plea agreement.

Invregard to the immediate future, Mr. Warren stated, that he
believes that the off-shore banking problem will continue to
frustrate his enforcement problems. Mr. Warren also foresees
that the size of the frauds in terms of losses caused will
continue to increése. Finally, Mr. Warren also believes fhat the
incidence of bank fraud will increase as real estate values
within his district begin to decline, as it is Mr. Warren's
theory that real estate prices form a major index of the
profitability of banks, and as bank profits begin to decline,

bank officers will turn to other avenues for profits.
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On another mattef, Mr. Warren expressed his strong opinion
thét the guidelines regarding penalties for securities ffaud were
far too low in terms of sentencing levels. The particular
problem Mr. Warren sees is in the area of "penny".stocks, which
typically are not subject to Exchange rules and are not sold by
'majqr investment houses. Mr. Warren believes these "penny"
stocks:are heavily manipulated, and are largely controlled by
oréanized crime. He believes, if possible, that the Commission

should do what it can to focus particular enhanced penalties upon.

the manipulation of "penny" stock prices.
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MEMORANDUM
TO: Charles Betsey
Alain Sheer
- FROM: Jeffrey A. Standen TJAS
RE: Fraud Cases - Eastern District of New Ybfk

Oon Wednesday, March 22, 1989, I spoke with Lawrence
Urgenson, Chief Assistant U.S. Attorney, Eastern District of New
York. Mr;.Urgenson believes that fraud cases in his office in
recent years have increased in size, complexity and magnitude.
‘Regarding complexity, Mr. Urgenson explained thaf his office has
pfoseéuted more multi-defendant cases involving activities in
several federal districts. Mr. Urgenson also believes that the
five million dollar‘cessation of the fraud sentenciﬁg guidelines
is inadequate; his office's prosecution of bank, savings and loan
and credit unioh frauds routinely exceed $5 million, and often
approach $30 million.

Mr. Urgenson believes that recent years have seen an
increase in the incidence of frauds committed withinvthe
corporate context, or by corporations. Mr. Urgenson states that

this phenomenon has led to an increased difficulty in the
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successful prosecution of fraud cases. Specifically, the
corporate context gives rise to unusually difficult problems of
determining which individuals and parties are responsible, had
knowledge, and had the requisite "intent" to commit the fréud{
Moreovér, such cases typically involve thousands of documents.
Mr.‘Urgenéon stated that he had no experience with any
difficulties arising from off-shore banking facilities. Mr.
Urgenson had not witnessed any increase in fréuds that might lead
to bodily injury. Furthermore, Mr. Urgenson did not‘believe
theré was any increase or decrease in the number of adjudications
settied by plea. Beéause typical investigations of major frauds
occur over several years, the sentencing guidelines have.yet to

have a significant effect upon the amount of plea bargaining.
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MEMORANDUM
TO: Charles Betsey
Alain Sheer
FROM: Jeffrey A. Standen JAS
RE: | Fraud Cases - Eastern District of Michiqah

On Wednesday, March 22, 1989, I spoke with Blondell Morey,
Chief of fhe White-Collar Crime Unit, U.S. Attorney's Officé,
Eastern Distfict of Michigan. Mr. Morey stated that, in his
experience, the size of fraﬁds in recent years had increased, but

~ that typically the size of the frauds in his office were well
within guideline ranges. The typical amount of loss caused by
frauds ranged from $30,000 to $300,000. Mr. Morey believes there
has been a fecent increase in the frequency of bank frauds.
These frauds are not done by insiders, buy typically involve'badb
check séhemes or credit card frauds. In.his dist:ict, there has
been as yet few'savings and loan or bank failurés. Mr. Morey did
not perceive any increase in the amount of frauds creating a risk
of bodily injury. He perceived a slight increase'in the

sophistication of frauds.
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Mr. Morey did believe that his office has recently
prosecuted about two or three securities frauds which might have
exceeded the guidelines in terms of the amount of loss caused.
These cases were not guidelines cases, however. Regarding the
future, Mr. Morey believes he will continue to see a great deal
of credit card frauds, which are typicaily small in size. -

On another matter, Mr. Morey believes that the guideline

fraud table establishes guideline ranges that are too low

respecting first-time white-collar offenders.
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MEMORANDUM
TO: Commissioners
- 8id Moore
FROM: Charles Betsey Cé

SUBJECT: Statistical Analysis Of Data On Fraud Cases

DATE: March 29, 1989

Guidelines Fraud Cases

The Commission asked that we undertake an investigation of the
nature of fraud cases sentenced under the guidelines. The
Monitoring Unit provided us with about 230 cases. Cases were
further screened to assure that we had only those cases that had
been sentenced under the guidelines. Cases were coded using a
form developed by Alain Sheer and myself. Several staff members
aided us in the coding exercise including Pam Barron, Paul Pierrot,
Bruce Kobayashi, Jeff Carpenter, David Anderson, and Mary McDowell.

Preliminary results for 178 guideline fraud cases are reported
in the following tables. Because of the time constraints with
which we were dealing we decided to code by type of fraud to assure-
that we had accounted for those types involving large dollar
losses. Thus, all cases of mail, wire, and credit card fraud are
included in the initial analysis along with a sample of
immigration, government program, and other fraud cases. Coding of
the other cases is still underway and an analysis incorporating all

of the cases will be provided at a later date. Since the omitted

cases tend to entail little or no reported losses, any bias in the
preliminary analysis may be to overstate the seriousness of fraud
offenses sentenced under the guidelines to date.

The average duration of guidelines fraud cases was 8.7 months,
but nearly one-half had durations of one month or less. The
average loss involved in guidelines fraud cases was $61,900, with
the loss ranging from $20 up to $1 million (about 51 percent of
fraud cases either involved no reported loss or losses of $2,000



or less). Guidelines fraud cases were disposed of by guilty pleas
93 percent of the time. 1In less than one-fifth of the cases was
it clear that a lower statutory maximum resulted from the plea,
while in nearly two- thlrds of the cases the plea had not reduced
the statutory maximum.

Desplte the sampling mentloned earller,.lmmlgration fraud
accounted for the largest group of cases in the guidelines sample
(36 percent) with credit card fraud accounting for the next largest
group (25 percent). Finally, three-fourths of defendants sentenced
for fraud in our guidelines sample were in criminal history
category I, and half of defendants had a total offense level of 8
or less. Departures with respect to the imprisonment range
occurred in 14 percent of the guidelines fraud cases (25 cases);
60 percent were downward departures and 40 percent were upward
departures.

Augmented FPSSIS and FPSSIS Guidelines Cases

Comparisons based on old law fraud cases and guidelines-
eligible cases suggest that the two groups are substantially
different. For example, the greatest loss amount for a guidelines
fraud case is $1 million, while the old law sample includes several
cases with 1losses 1in excess of $10 million (see attached
memorandum) . Similarly, nearly one-half of guidelines-eligible
fraud cases involved single acts compared to less than one-fourth
"of o0ld law cases. Finally, old law fraud cases were four times as
likely to involve breach of trust as guidelines-eligible cases (26
percent compared with 6 percent). Rather than indicating that
fraud offenses have become less serious since 1986, the differences
are probably due to the relatively short time since the November
1987 effective date of the guldellnes compared to the time to
prosecute and sentence more serious fraud offenses.

Our evidence on this -point is largely impressionistic and
anecdotal. Assistant United States Attorneys in the offices
handling the most fraud offenses indicate their perception that
indeed fraud offenses have become more complex and involve larger
amounts of loss than in the past. Data related to procurement
fraud from the Inspector General's office at the Department of
Defense appears to indicate that the time period for moving ahead
with a case in 1988 was considerably greater than had been true in
1985 (Volume I). One possible explanation for this finding is an
increase in the complexity of the cases.

Fraud Cases Involving Losses Over $5 Million

At the meeting of February 28 we were asked to investigate the
nature of the fraud cases in the augmented FPSSIS data  that
involved losses in excess of $5 million. There are 27 such cases
identified in the FPSSIS data, accounting for about 3 percent of
all fraud cases. We were able to locate and review the Presentence
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offenses. One of the cases we found was erroneously identified as
involving a loss of $37 million, when in fact the loss was $3.7
million. Several of the cases involving the largest losses
essentially involved money laundering offenses that could be
sentenced under guideline 2Fl.1 (18 U.S.C. § 2314), even though
the most analogous guideline might appear to be 2S1.3.

Case Summaries

Case Loss (Intended or Actual) Offense
A $5.8 million Interstate Transportation
' of Money Obtained by Fraud;
bogus corporate credit

scheme.

B $6 million Mail and Wire Fraud; bogus
coal leases.

c $6 million Mail Fraud; fraudulent
automobile repair claims.

D . $6 million _ False Statements = on
Application for Bank Loans

E $6.3 million ‘ Mail Fraud; evasion of
customs duties on orange
juice.

F '$7 million False Statements;converting

cash to cashier's checks
(money laundering).

G $8 million ' Mail Fraud; mail order
' business.
H $9 million . Interstate Transportation

of Money Obtained by Fraud;
factoring accounts payable
for businesses.

I - $10 million+ False Statements and

Conspiracy: money
laundering.
J $10.5 million: False Statement in
: Application for Bank Loan;
K $45 million Mail Fraud; mail order
business. '



L $50 million
M $56 million
Attachments

Conspiracy = to use
counterfeit credit cards;
manufacture, sale, and
distribution of counterfeit
cards. : -

Wire Fraud and Conspiracy;
boileroom operation
involving o0il and gas
leases.
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Loss Distribution for
Guidelines Fraud Cases

Total 178

_ Attempted/Ihtended Loss : Number Percent
$2,000 or Less 90 50.5
$2,001~$5,000 o 17 9.6
$5,001-$10,000 o 8 4.5
$10,001-$20,000 11 6.2
$20,001-$50, 000 16 9.0
$50,001-$100,000 , 25 14.0
$100,001-$200,000 ' 4 2.2
$200,001-$500,000 ' 5 2.8
$500,001-$1,000,000 | . 2 1.1
$1,000,001 or more - -

| 100.0

Average Loss = $61,880
Standard Deviation = $129,880

Range = $20-S1 million
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‘Duration of Offense
for Guidelines Fraud Cases

TOTAL

Duration

(In Months) Number Percent
One month or less 53 46.9
2-6 28 24.8
7-12 19 l6.8
13-18 6 5.3
19-54 1 0.9
25-36 3 2.7
37-60 1 0.9
61-120 1 0.9
121-240 - -
241 or more 1 0.9
113 100.0
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DISPOSITION

OF GUIDELINES

CASES

Method of Disposition Number Percent
‘Plea 165 92.7
Trial 13 7.3

178 100.0

Total




G

PLEA REDUCED STATUTORY
MAXIMUM :
Number Percent
Yes 30 18.2
No 105 63.6
Don't Know/Missing 28 18.2
Total 165 100.0
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DISTRIBUTION OF

GUIDELINE CASES

BY TYPE OF FRAUD

Type Number Percent
Lending and Credit 3 1.7
Bank - 30 16.9
Procurement - -
Credit Card 45 25.3
Mail, Wire '20 11.2
Government Program 7 3.9
Immigration 64 36.0
Other 9 5.1

Total 178

100.0




Distribution of Offense Level
by Criminal History Category for
Guideline Fraud Cases

Criminal History  Category

Offense Level I II III v \Y
1 - - - - -
2 - - - - -
3 - - - - -
4 _ 30 1 1 - -
5 3 - - - -
6 35 -2 1 - -
7 2 2 - - -
8 22 3 2 - -
9 5 3 1l 1l -

10 5 1 3 - - 2
11 ' , 8 - - 4 @ -
12 ’ 6 . P 1 - -
13 6 - 1 - -
14 6 . ‘ - - | - 1
15 _ 5 ‘ 1 2 - 1 -
16 : S 2 - ’ - - - -
17 | - - 1 - -

Total 135 . 15 13 6 3




Fraud Offenses by Nature of Behavior?

(Percent Distribution)

Nature of Behavior 0ld law Guidelines-Eligible
- On-Going Behavior 3422 _ ~ 16.0
Multiple Acts 35.7 | - 34.8
Single Act 24.1 ' 49.2
Organized Crime 5.9 - -
Total 100.0 100.0

1 source: Augmented FPSSIS records for fiscal yYear 1985 and
FPSSIS records for post-November 1, 1987 cases. 0ld law sample
includes 526 cases; guidelines=-eligible sample includes 474 cases.



Fraud Offenses by Type of Offense
(Percent Distribution)

Type of Offense | 0ld law
Lending and Credit, .
Bank, Bankruptcy 8.8
Credit Card ' 1.6
Mail, Wire 32.8
Government Program 4.4
Immigration - ' 36.0
Other 17.5

(Including computer,
conspiracy, other
tax, etc.)

Total ~ 100.0 -

1

Guidelines=-Eligible

- 15.0

16.0

100.0

1 source: Augmented FPSSIS records for fiscal year 1985 and

FPSSIS records for post-November 1,

1987 cases. 0l1ld law sample

includes 526 cases; guidelines-eligible sample includes 474 cases.



Fraud Offenses by Nature of Behavior
(Percent Distribution)

Nature of Behavior ' 0ld Law , Guidelines=-Eligible
On-qung Behévior 34.2 _ - 16.0
Multiple Acts _ 35.7 | , 34.8
Single Act ‘, . 24.1 49;2
Organized Crime k_ 5.9 | - -
Total - 100 T 100

1 source: Augmentéd FPSSIS records for fiscal year 1985 and
FPSSIS records for post-November 1, 1987 cases. 0ld law sample
includes 526 cases; guidelines-eligible sample includes 474 cases.



Distribution of Loss for Fraud Offensesl
(Percent Distribution)

Loss Categqry
$2,000 or less

$2,001 - $5,000

$5,001 - $10,000
$10,001 - $20,000
$20,001 - $50,000
$50,001 - $100,000
©$100,001 - $200,000
$200,001 - $500,000
$500,001 - $1,000,000
$1,000,001 - $2,000,000

$2,000,001 - $5,000,000

$5,000,001 - $6,000,000
$6,000,001 - $8,000,000
$8.000.001 - $10,000,000
$10,000,001 - $15,000,000
$15,ooo,001»- $20,000, 000
More than $20 million

Total

0ld Law

27.8

Guidelines-Eligible

53.9

1 source: Augmented FPSSIS records for fiscal year 1985 and

FPSSIS records for post-November 1,

1987 cases.

0ld law sample

includes 526 cases; guidelines- eligible sample includes 474 cases.
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March 29, 1989

"TO: Charles Betsey / )( .
- yd
/7
FROM: Ronnie Scotkin k,Jté% ,

SUBJECT: Comparison of Fraud Guidelines

Per you request, attached is a copy of a comparison of U.S.
Sentencing Commission Guidelines (October 1, 1988) to the U.S.
Parole Commission Guidelines.



| Fraud Offenses - Comparison of October 1, 1988 Sentencing Guidelines

Dollar Amount
$2,000 or less
$2,001-5,000
$5,001-10,000
$10,001-20,000
$20,001-50,000
$50,001-100,000
$100,001-200,000
$200,001-500,000

$500,001-
1,000,000

$1,000,001-
2,000,000

$2,000,001-
5,000,000

over $5,000,000

*The above correspondences are based up

To The Equivalent Parole Guidelines Offense Levels ,

Guideline Level

without Minimal
Planning

6

.

10
11
12
13

14
15
16

~7

effect of good time under the new jaw.

Guideline Level
with Minimal
Planning

10

10

0

11

12

13

14

15

16
17
18

19

U.S. Parole

. Commission

pre- 12/21/87
6
6-9

6-9

14
14
18-20
18-20
23

23

23

23

U.S. Parole
Commission
post- 12/21/87
6

6-9

6-9

6-9

6-14

14

14
18-20

18-20
23.
23

23

on the parole guidelines adjusted to take into account the



