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SECTION ONE - STATEMENT OF THE PROBLEM

L. OVERVIEW AND SUMMARY OF FINDINGS

The Drug Working Group has explored the relationship between the drug guidelines
aﬁd role in the offense provisions, primarily mitigating role reductions (§3B1.2). The
principal focus of the group has been to study sentencing practices in this area to determine
(1) whether there are definitional or other problems in the guideline language that can be
improved by studying current sentencing of lesser role defehdants; and (2) whether the
importance of drug quantity in determining an offender’s base offense level -re'sults"in

inappropr‘iate punishment of "less culpable” offenders.

A Problems With Definitions

Our preliminary report indicates that the guideline definitions of "minimal” and
"minor" roles lack precision' and clarity, a situation that contributes to inconsistent
application of the mitigating role provisions of §3B1.2. The Commission should consider
the Working Group’s ongoing monitoring and case review work to determine whether, and
in what ways, the definitions may be clarified to .increase the likelihood that similarly
culpable drug defendants receive similar mitigating role adjustments. In particular, the
Commission may want to complete a profile of the "heartland" of courier cases, make a
policy decision on how couriers should generally be treated, and determine in what

circumstances they should be punished differently from that heartland sanction.



B.  Quantity Based Offense Level

At this preliminary stage the data do not lead to any definitiQe conclusions whether
‘the drug quantity driven §ystem results in inappropriate punishment for certain "less
culpable” drug offenders. One issue that has surfaced is whether the present mitigating role
adjustments serve to reduce appropriately the "least culpable” defendant’s offense level.

As detailed below, the Working Group intends to review further mandatory minimum
and non-mandétory minimum case files. The non-mandatory minimﬁm cases will include
§2D1.8 cases, drug cases involving pleas to offenses with lower statutory maximums, and
departure cases. The Working vGroup will analyze these cases with attention focused on
relevant conduct determinations, mitigating role adjustments, and sentences imposed. These
results will be compared with the completed results of th‘e mandatory minimum study case
review and the results of further planned case file review. The Working Group also intends
~ to recommend further reseérch strategies that will help inform the Commission’s decision

on the appropriateness of the current sentencing system for "less culpable” drug defendants.

C. Summary of Findings

The Working Group reviewed both monitoring data drawn from the recent
mandatory minimum study, and 450 case files from the populations discussed above. The
data indicate general trends in the applicati-on of mitigating role adjustments to certain types
of offenders and offense characteristics. The data also point to general levels of punishment
for "lesser" drug offenders which the Commission may wish ‘to review to determine whether

these offenders are inappropriately punished.



1. Mandatory Minimum Study

While data from the mandatory minimum sample proyfde some insight into the
interaction of "actual" role and Chapter Three rolé adjustments, the conclusions to be
reached are limited. First, couriers are much less likely to be United States citizens and are
much more likely to be involved in single event drug activity. Second, both Class I offenders
("lesser role” offenders) and Class II offenders ("couriers") are much less likely to have a
weapon present during the course of offense conduct. Third, both Class I and Class II
offenders are more likely than Class III offenders (“street-level and above” offenders) to
receive zero criminal history points. The data do not explain why some defendants who
meet the above three criteria receive mitigating role adjustments, and some do not. In
order to explore this and other questions, additional case review and analyses is needed.

L ‘UM edee
2. Case File Review o ¥ AHGE " 1 | Lg%

The case file review shows considerable consistency in application of mitigating role
adjustments, as well as some inconsistent application -- particularly with respect to the extent
to which role reductions are given.

Certain factors appear to correlate well with application of a reduction: limited
scope of knowledge of the conspiracy, absence of personal possession of a weapon, no
negotiation of the terms of a transaction, limited scope of participation, and Criminal
History Category L.

However, these factors do not always correlate perfectly with application of a

! Definitions for Class I, Class II, and Class III offenders are provided in Section Two of this Report.
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reduction. For example, limited scope of participation resulted ih role reductions only half
of the time. The same result occurred with respect to possession of a weapon bv a
coconspirator and possession of a weapon on the premises.

An important finding was that there was no consistent correlation between two-level
and four-level mitigating role reductions and specific offender roles and factors. Another
interesting finding was that sentences did not always correlate well with the extent of role
reductions: sentences for "minor” role offenders occasionally averaged higher than sentences
for no-adjustment offenders, and lower than sentences for "minimal” role offenders.

The Working Group also found that prosecutors charged some offgnders with statutes
carrying lower statutory maximunis, perhaps as a way of attaining what they considered a
more "appropriate” sentence. Significant numbers of "lesser" role offenders benefit from
conviction ':nder statutes with lower statutory maximums, while others do not. Further,

some of these "lower maximum" offenders receive additional mitigating role adjustments.

D. Possible Additional Working Group Study

Listed below is a summary of the monitoring data review and case file review that
the Working Group intends to carry out Befbre the Final Report.

Additional Review of Mandatory Minimum Study Data: the Working Group intends
to continue review of this data to profile more completely specific roles, correlate "factor
groups” ﬁth offender roles and reductions, and analyze sentencing issues relative to

appropriate punishments.



Further Case i-‘ile Review of Offender Role and Involvement Factors: the Working
Group intends to conduct additional case file review to identify the frequency with which
offender roles and involvement factors occur in tﬁe general drug offender population. This
additional review will improve the statistical significance of the review already completed:
will give a more complete profile of relevant offenders, including offenders who receive
mitigating role adjustments and those who do not; will help to identify the magnitude of
sentencing problems with respect to similarly situated "lesser" role defendants; and will
illuminate relevant conduct determinations with respect to quantity of drugs with which the
defendant was personally involved, quantity attributable to the entire conspiracy and
quantity for which the defendant was held accountable.

Particular attention will be given to how specific factors correlate with conduct
commonly identified as "more serious." For example, we will examine the correlation
between form of compensation and such activities as renting a drug establishment and
"courying” drugs. We will also examine the correlation between mode of transportation and
"courying" drugs. Finally, we will perform a "factor group" analysis; that is, grouping such
factors as acceptance of responsibility, Criminal History Category I; §inglé act of
participation, and no weapon involved to determine the overall treatment of defendants
possessing all four factors. The Working Group intends to make the raw data computer-
accessible for improved analysis.

District-Based Inconsistencies: the Working Group'intends to investigate the extent

to which role adjustments may be attributed to the practices of particular districts.



IL. PROBLEMS WITH DEFINITIONS

Anecdotal and empirical evidence suggest that the mitigating role adjustments in drug
offenses are not uniformly applied.> Comments from the field suggest that this inconsistent
application occurs for a number of reasons:

A. Inadequate Definition of Minor, Minimal and Intermediate Role Adjustments

under §3B1.2

Close examination of §3B1.2 reveals how unclear definitions® may contribute to
confusion or inconsistent applications. The definitions of minimal and minor role are either

nonexistent or unclear, resulting in inconsistent application of these adjustments.* While

2 See, e.g., memorandum from Jim Beck to Peter Hoffman (November 1, 1989) (review of cases in which
role adjustments are applied).

3 A significant majority of eighteen Probation Officers from 17 different districts (hereinafter referred to
as Probation Officer Working Group) reported that there were difficulties in applying §3B1.2 adjustments in a
"few" cases. The remainder reported that there were difficulties in "some” cases. An even greater majority
reported that these problems arose in particular types of cases, specifically, multi-defendant drug cases. Two
of the group noted that the application difficulties arose when the facts were difficult to ascertain. However, the
group was split about evenly on the question of whether the terms minor" and "minimal" were adequately
defined. A majority believed that the present definitions were adequate, a smaller number disagreed believing
that the present definitions were inadequate, and two responded that they didn’t know. Source: Summary of
Comments of Probation Officer Working Group. ‘

A probation officer from Brooklyn, New York, stated that the present definitions are adequate and that
there are application problems in only a few cases. Source, Andrea Wilson'’s Memo re: Probation Officers’ Input.
However, in Brooklyn drug couriers are routinely given "minimal" role reductions regardless of drug quantity.
See Note 3, infra.

4 The Baltimore district judges stated that more specific definitions will limit their discretion in assigning
specific mitigating role reductions. One judge stated that it is impossible to describe every situation: "No matter
how much thought is given to the problem, it cannot be solved by proliferating the specifics.”

In general, Baltimore probation officers believe that "minimal" is too narrowly defined and "minor” too
broadly defined. ‘

Assistant United States Attorneys in Detroit believe that the examples presently provided are insufficient
and confusing. Some would prefer additional examples. They also pointed out that many drug conspiracies are
not rigid, organized pyramids analogous to businesses. An individual may be a manager/supervisor in one
transaction but not in others. In addition, there should be consideration of those who provide enforcement and
control for the enterprise, by threat of violence, but could not be considered a manager or supervisor. Source:
Andrea Wilson’s Memo re: Probation Officers’ Input. _ ,

Detroit Probation Officers noted that all proposals depend on getting a clearer picture of the overall

(continued...)



this lack of definition gives sentencing judges substantial discretion in individual cases, it also
increases the possibility that similar defendants will be treated differently.’

The §3B1.2(b) adjustment for minor role lacks examples® and is defined at '
Application Note 3 as simply "less culpable than most other participants, but whose role

n7

could not be described as minimal."" The only guidance for the minimal role adjustment.

*(...continued)
hierarchy within drug conspiracies, which is something that should not be taken for granted. They also believe
that if a defendant played different roles on different days, he or she should be responsible for the role that
carries the highest offense level. The officers did not discuss the question of "full-time” versus "part-time’
conspirators within each category. Source: David Debold’s August 14, 1991 Memo, "Drug Working Group I[nput
from Probation Officers in Detroit (August 1991)."

5 Review of the case law will be an imperfect method of determining whether this inconsistent application
exists and whether it has resulted in disparity. Questions concerning application of the §3B1.2 adjustments will
arise almost exclusively on appeals from defendants who have unsuccessfully argued for such an adjustment in
the district court. The government will appeal few cases in which it believes a defendant inappropriately received
a §3B1.2 adjustment. Consequently, the case law will reveal only part of the picture. '

Some Detroit Assistant Federal Public Defenders report that none of their clients have ever received
a mitigating role adjustment. Source: Andrea Wilson’s Memo re: Probation Officers’ Input.

Probation Officers in Detroit report that judges have been stingy with minimal role reductions, which
probably reflects the narrow definition. People who fit the "minimal" category are not even prosecuted. These
PO’s would like to see a broader definition of "minimal role". Source, David Debold’s August 14, 1991 Memo,
"Drug Working Group Input from Probation Officers in Detroit (August, 1991)."

Two Assistant Federal Defenders from St. Louis report that they have never seen a presentence
investigation report in the Eastern District of Missouri in which the Probation Officer has applied a §3B1.2
adjustment. Source: Experience of Assistant Federal Public Defenders James Delworth and Michael Dwyer of the
Southern District of lllinois and Easterm District of Missouni.

A review of some presentence investigation reports from the Eastern District.of New York revealed that
courts are granting a four level, role in the offense reduction to defendants arrested at John F. Kennedy airport
with their intestines full of balloons of heroin, sometimes with a total amount of more than 250 grams. These
defendants were believed by the probation officers to be one-time couriers. In St. Louis, a one-time courier
would not receive a §3B1.2 reduction, on the ground that one cannot be a minor or minimal participant vis-a-vis
oneself. Source: Experience of Assistant Federal Public Defender Michael Dwyer, Southern District of lllinois and
Eastern District of Missour.

®  Several of the 18 Probation Officers in the Probation Officers Working Group requested additional
examples to illustrate the meaning of "minor” and "minimal.” Source: Summary of Comments of Probation Officer
Working Group.

”  In determining whether defendants should receive a downward adjustment for their role in the offense,
courts have looked beyond a particular defendant’s behavior or specific function to consider additional factors
generally labeled "culpability,” such as: (1) the significance of the defendant or his conduct to the success of the
criminal venture; and (2) the defendant’s knowledge of the criminal venture’s scope or purpose. See, e.g.. United

' (continued...)



§3B1.2(a), n.2, is that it should "be used infrequently" and is intended

for example, for someone who played no other role in a very large drug

smuggling operation than to off-load part of a single marihuana shipment. or

in a case where an individual was recruited as a courier for a single smuggling

transaction involving a small amount of drugs.

While this note seems to be limited in the case of a courier to a single transaction
involving a small amount of drugs, the guideline does not define what constitutes a “small
amount of drugs.” In practice, courts do not uniformly limit their use of minimal role
adjustments to such narrow circumstances.

Furthermore, the last sentence of §3B1.2 provides a 3-level decrease for cases falling
between §3B1.2(a) and (b), but the guideline provides no guidance as to the circumstance(s)
which warrant this intermediate adjustment.

Finally, confusion surrounds whether the guidelines permit an offender, who would

otherwise qualify for a mitigating role adjustment but for his supervisory role of truly minor

’(...continued) :
States v. Williams, 890 F.2d 102, 104 (8th Cir. 1989); United States v. Daughtrey, 874 F.2d 213, 216 (4th Cir.

1989).

®  Of the eighteen probation officers in the Probation Officer Working Group, a majority said that once

it was determined that §3B1.2 applied, it was difficult to determine the extent of the adjustment in a "few" cases.
A significant number of the others said that this difficulty arose in "some" cases. Source: Summary of Comments
of Probation Officer Working Group.

® The Technical Assistance and Training staff has heard many concerns raised by probation officers
regarding the current example of "a courier for a single smuggling transaction involving a small amount of drugs.”
. The general opinion seems to be that the language addressing amount is duplicative, because there is already
a system in place for measuring drug quantity, i.e, §2D1.1. In addition, many probation officers feel that the
example automatically excludes most couriers because they generally don’t carry "small amounts."

The Eighth Circuit has held that it is not clearly erroneous for a district court to.deny a §3B1.2
adjustment "based solely on the significant amount of drugs.” United States v. Garvey, 905 F.2d 1144, 1146 (8th
Cir. 1990) (citing United States v. Walker, 885 F.2d 1353, 1354 (8th Cir. 1989) (150 pounds of marijuana); United
States v. Gallegos, 868 F.2d 711, 713 (5th Cir. 1989) (100 grams of heroin); United States v. Rojas, 868 F.2d 1409,
1410 (5th Cir. 1989) (497 grams of cocaine)). Yet, in Garvey, the Eighth Circuit affirmed as not clearly
erroneous the district court’s two level, downward adjustment for a courier carrying 8,130 grams of hashish oil
that the courier exchanged for $37,000. See 905 F.2d at 1145, 1146.
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or minimal participants, to receive a downward adjustment.”
B. Lack of Clarity Regarding what Constitutes Typical Conduct in an Offense
not Warranting a Role Adjustment
The guideline is unclear as to what constitutes an "average participant” as used in the
background Commentary 10 §3B1.2.1'  Again, this lack of definition may lead 10

inconsistent applications.

C. Lack of Clarity Regarding When a Mitigating Role Adjustment Is Warranted
When the Offense of Conviction Is Significantly Less Serious than His Actual
Conduct. :

Empirical data suggest that dozens of offenders convicted of Unlawful Use of a

Communication Facility (21USC.. § 843(b)) and Simple Possession (21 US.C. § 844(a)),

also receive mitigating role adjustments. Comments from the field" indicate confusion

regarding the definition of what may be "ordinarily warranted” or what constitutes conduct
"significantly more serious' than the offense of conviction. The concepts may require

clarification in the Introductory Commentary, Or more prominent placement in the

1 Probation officers from Baltimore mentioned this problem. They used the example of an off-loader

hired to unload a large shipment and who, in turn, hires others 10 help him. The off-loader has no coatrol or
decision-making power, but he is still supervising the people he hired. Many feel the off-loader should still be
able to get a mitigating role adjustment. ‘

‘Assistant Federal Public Defenders in Tampa note that often defendants pass on orders from others,
simply acting as a conduit for the information. This passing on of orders from above can be characterized as
supervision or management. Source: Andrea Wilson's Memo re: Probation Officers’ Input.

1t Specifically, the backgrouhd Commentary states that §3B1.2 »provides a range of adjustmeats for a
defendant who plays a part in committing the offense that makes him substantially less culpable than the average
participant.”

12 A review of the hotline calls concerning questions about role in the offense, reveals that one of the most
frequently asked questions is whether defendants’ minimal participation entitles them to a downward adjustment
when they have pled to an offense less serious than the offense originally charged. Source: Andrea Wilson's
Memo “Notes on Hotline Calls Conceming Role in the Offense.”

9



application notes.
D. Uncertainty Whether Certain Generic Types of Offenders or Certain Offender
Characteristics do Not Warrant Mitigating Adjustments.

Considerable discussion in the field has centered around whether, as a policy and
guideline application matter, certain generic types of. offenders -- such as couriers -- or
certain offender characteristics -- such as multiple drug related transactions -- either
generally warrant or generally disallow certain mitigating role adjustments. Certain
categories of defendants -- typically, steerers, couriers, loaders, lookouts -- have been
proposed as offenders whose offense level should be determined by methods other than by
relying primarily on the calculation of drug quantity.”

The difficulties attendant in adequately defiru'ng- thése categoriés of offenders raise
the issue of what criteria shoﬁld be used to define less culpable drug offenders; e.g., amount
of payment, purity of drug, number of times the defendant has committed the offense, level

of sophistication of duties, or level of discretion given to defendant.* In addition, if more

¥ Detroit Probation Officers are most receptive to the idea of defining more categories of drug defendants
(e.g., lookouts, enforcers, couriers, money-handlers, "significant others” of a more involved conspirator, “true” first
offenders, users who sell to support their habit, people oblivious to the type or amount of drug involved,
financiers) and offering bigger offense level reductions for certain of these categories. Enforcers would probably
get an increase if anything. The PO’s point out that knowledge of the full amount involved in the conspiracy is
not as important as the amount that the defendant has a stake in. Source: David Debold’s August 14, 1991 Memo,
"Drug Working Group Input from Probation Officers in Detroit (August, 1991)."

: A significant majority of the Probation Officer Working Group stated that there are 1denuﬁable
categories of defendants for whom offense levels should be primarily determined on the basis of something other
than drug quantity. Four of eighteen disagreed and would continue to rely primarily on drug quantity to
determine offense level. One officer said that he did not know. Source Summary of Comments of Probation
Officer Working Group.

4 Assistant United States Attorneys in Detroit believe that drug purity should not be a factor used to
determine role in the offense adjustments. They would look to a defendant’s unexplained wealth as an indicator
of participation and level of participation.

Assistant Federal Public Defenders in Detroit agree that drug purity is a poor indicator of role because
(continued...)
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precise criteria are used 1o identify-less culpable offenders the Commission may have to
address the question of the nature Of amount of evidence beyond the uncorroborated
statement of the defendant required to establish the particular criterion.”” 1f. for example.
the uncorroborated statement of the defendant is sufficient t0 establish the criteria. a courier
will presumably receive a mitigating role adjustment in all cases. If, on the other hand, the
defendants uncorroborated statement 1S inadequate, the courier will rarely receive the

adjustment.

E. Restrictive Analyses of Breadth of Relevant Conduct in Determining Less
Culpable Defendants.

Some courts have restricted the breadth of relevant conduct to the offense of

conviction, when determining the offense level of offenders who merit mitigating role

-

14(...continued)
minor and minimal defendants have 0O control over purity. They do not believe that purity is related to 2
defendant’s proximity t0 the source of the drugs. Source: Andrea Wilson’s Memo re: Probation Officers' Input.

Two of the PO’s in the Probation Officer Working Group noted that drug purty is a poor indicator.
Source: Summary of Comments of Probation Officer Working Group.

15 Fred Bennett, the Federal Public Defender in Baltimore, expressed his view that a defendant’s
uncorroborated testmony should be a sufficient basis for a mitigating role adjustment. “If the governmeat can
obtain a conviction on the uncorroborated testimony of an accomplice in 2 criminal case, surely the
uncorroborated statement of a defendant should be sufficient to possibly award lesser offense levels.”

Assistant Federal Public Defenders in Detroit echoed this position. In their district, aggravating role
adjustments are given even when those who lead, organized, managed, or supervised are oot charged or
identified. Consequently, they argued that a defendant should be able to receive a mitigating role adjustment
even when the others involved are not charged or identified. They believe a defendant’s uncorroborated
statement should suffice because it is difficult to obtain corroborating evidence. They distrust cooperating
defendants’ statements because of the high motivation to share the blame and minimize their own roles.

Assistant United States Attoraneys in Detroit expressed skepticism about people who claim to have been
involved on a single occasion. They believe that there should be a strong presumption that people were involved
during the full scope of the conspiracy. Source: Andrea Wilson’s Memo re: Probation Officers’ Input.

Of the eighteen PO’s in the Probation Officer Working Group, a significant majority would require more
than a defendant’s uncorroborated statement to determine a mitigating role adjustment. Most of the PO’s in
this group would require some corroboration from law enforcement agents, confidential informants, or
cooperating defendants. One PO commented that there should not be a presumption in the defendant’s favor.
Source: Summary of Comments of Probation Officer Working Group.
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adjustments, while other courts have not. A related question has involved disparate court

g M.’%/ﬂ, >
o et ok

rulings on whether the offender’s conduct should be judged relative to all similarly situated

offenders,'¢ or relative only to those offenders in his or her conspiracy.

I1I. QUANTITY BASED OFFENSE LEVEL

A significant problem expressed by the field concerning mitigating role adjustments
ariseg from the fact that offense levels in drug trafficking cases are tied to drug amounts.
and that no matter how high that offense level is, a defendant who warrants a mitigating
role adjustment can receive no more than a four-level downward adjustment, regardless of

how "minimal” his involvement in criminal activity."” A number of professionals involved

' District judges in Baltimore are concerned about the. Fourth Circuit’s rule that role in ‘the offense
adjustments should be based on a "relevant universe” of similar cases rather than on the particular facts and
circumstances of the defendant’s actual behavior and relevant conduct. Source: Andrea Wilson's Memo re:
Probation Officers’ Input.

Probation Officers in Detroit were receptive to the idea of judges looking beyond a defendant’s role vis-
a-vis other members of his conspiracy and paying more attention to his role vis-a-vis the entire universe of drug
defendants. They noted that such an approach is more difficult to administer, however. Source: David Debold’s
August 14, 1991, Memo, "Drug Working Group Input from Probation Officers in Detroit (August, 1991).”

1®M@CHCVC that adjustments work well for cases in which there
is no Sngoing investigation and for which there is fio proof of a larger organization. Even though a defendant’s
role may be hard to define in such'a case, the relevant conduct is limited. Role is also hard to define in cases
in which there is a long-term investigation with confidential informants and cooperating defendants. In these
cases, relevant conduct swamps the minor role in the offense adjustment. These prosecutors support a narrowed
definition of relevant conduct and believe that if "foreseeability” is defined realistically (i.e., more narrowly), the
problem would disappear. ,

Assistant Federal Public Defenders in Tampa unanimously support limiting relevant conduct to that
which the defendant actually knew about or limiting relevant conduct to the offense of conviction which they
would contend is often the same thing. Source: Andrea Wilson’s Memo re: Probation Officers’ Input.

Some judges depart below the four levels for minimal role, notwithstanding the fact that the guidelines
apparently have considered and established specific reductions for mitigating role adjustments.

A probation officer from Brooklyn, New York, stated that quantity is a poor determinant in a few cases,
particularly for peripheral participants. He does not, however, believe that a change is needed because of the
Second Circuit rule allowing departure to a more appropriate level for less-than-minimal participants. Source:
Andrea Wilson’s Memo re: Probation Officers’ Input.

Probation Officers in Detroit do not favor an “institutionalized" departure approach. They believe it’s

(continued...)
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(...continued)

cases to rely on this approach. Source: David Debold’s August 14, 1991 Memo, "Drug Working Group Input from
Probation Officers in Detroit (August, 1991).”

A majority of the PO’s in the Probation Officer Working Group would add departure language for
situations when a defendant’s role is less than what is presently defined as "minimal.” A number would not add
such language. Two of the PO’s who favored this addition would do so only if no other changes were made.
Source: Summary of Comments of Probation Officer Working Group.

18 The Technical Assistance and Training staff is of the opinion that, in general. the perceived
"overpunishment" of less culpable defendants in many drug cases is a major concern of probation officers in the
field. Members of the training staff conducted three field tests of the organizational guidelines work sheets in
August and September of 1991 in Washington, D.C., Chicago, and La Jolla, CA; these site tests were also used
as an opportunity to discuss with probation officers issues of particular concern to the Commission in the 1992
amendment cycle. The probation officers at the La Jolla site discussed with Commission staff possible
amendments relating to: Acceptance of Responsibility; alternatives, including a reduction for first offenders;
Criminal History, including the creation of Categories I and VII and modification of the definitions in Career
Offender; and role in the offense adjustments, especially relating to drug cases. The group was then asked to
prioritize these possible amendments in order of importance to the field; the thirteen probation officers
unanimously agreed that the amendment of greatest concern and importance was one that would address greater
role reductions for “less culpable” defendants in drug cases. Although the officers at the other two test sites were
not asked this specific question, the majority expressed great interest in such an amendment.

District Judges in Baltimore expressed concern that the guidelines do not permit wives, girlfriends, and
first offenders to receive sufficient role in the offense adjustments relative to their culpability. The concept of
"reasonably foreseeable quantities” was, to their minds, very broad. They recommended approval of a base
offense level cap for less culpable offenders. They prefer a cap that is some percentage (such as two-thirds) of
what the base offense level would otherwise be.

Fred Bennett, the Federal Defender in Baltimore, supports an offense level cap, either fixed or
‘proportional to the base offense level otherwise applicable. He believes that role in the offense adjustment
should focus on defendants’ actual behavior rather than on whether they were essential or material to the
criminal venture. If a defendant was easily replaceable, then he or she should receive a mitigating role
adjustment.

Baltimore probation officers agree that drug quantity is not probative of culpability for lower people.
One PO suggested limiting relevant conduct by determining a defendant’s proprietary interest in the drugs.
Others suggested a focus on the manner in which the defendant was compensated; a flat fee would indicate a

lesser role even if the fee is relatively large. In contrast, people paid a commission, with either drugs or money,

have a share in the outcome and can thus be presumed to have a greater role.
Assistant United States Attorneys in Detroit do not support an offense level cap. They comment that
peripheral players whose role is less than minimal are probably not guilty. Source: Andrea Wilson’s Memo re:

Probation Officers’ Input.
(continued...)
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too hard to control the extent of departures. and that the role in the offense problem arises too often in drug
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The Commission may wish to address, as a matter of policy, whether or not the final
offense level for defendants qualifying for a mitigating role adjustment should be driven by
the amount of drugs involved in the offense. The argument, simply put, is that there comes
a point for "lower level" defendants where the amount of drugs attributable to the conspiracy
b.ecomes; less rélevant -or irrelevant to their role, and the benefit of mitigaﬁng role
adjustments becomes less significant. This is the case, for example, where an off-loader or
crew mémber on a vessel importing marihuana plays essentially the same role whether the

vessel is carrying 300 or 300,000 kilograms, but whose base offense level varies widely

W depending upon which of the two quantities applies. On the one hand, if the quantity is

300,000 kilograms, the defendant faces a base offense level of 40, and 292-365 months in

WW ’{ jail. On the other hand, if the quantity is 300 kilograms, then the defendant’s base offense

level is 26 with a range of 63-78 months. For a defendant who stood nothing more or less

to gain from working on a vessel that was carrying a larger rather than a smaller amount.

18(...continued)

Probation Officers in Detroit believe that an absolute cap for certain lesser involved conspirators would
generate disparity within that class of defendants. A small fish in a big conspiracy may deserve harsher
punishment than a small fish in a small conspiracy. They liked the idea of not having to attribute a specific drug
amount to each particular defendant and also like the idea of dealing with a percentage of the offense level,
depending on the defendant’s role/culpability. They would like to see each particular type of role assigned a
certain percentage or number of offense levels reduced or increased. Source, David Debold’s August 14, 1991
memo, "Drug Working Group Input from Probation Officers in Detroit (August, 1991).

A number of the PO’s in the Probation Officer Working Group, found the mitigating role adjustments
insufficient in some cases, a smaller number found them insufficient in many cases, and several, in a few cases.
One PO found the §3B1.2 adjustments to be never insufficient and another found them insufficient in all or most
cases. The group identified the problem cases as ones in which defendants are involved on a single occasion or
are driven by family pressure or pressure from "significant others,” or who by introducing a buyer to a seller
become liable for a quantity far beyond their individual capacity.

A large majority would favor an offense level cap. Several would not, and two didn’t know Nearly half
would add a new category for peripheral participants whose involvement does not even rise to the status of

"minimal." Another half would not add such a category. Half of this group answered that they would not
redefine “relevant conduct” for minor or minimal participants, but a number would do so. Source: Summary of
Comments of Probation Officer Working Group.
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the difference in jail time could be as much as 25 years. The mitigating role adjustment for
the defendant facing 30 vears in prison would be small consolation given the magnitude ot

the ultimate sentence.'

SECTION TWO -- MONITORING EMPIRICAL DATA

IV. METHODOLOGY

Monitoring data from two data files were studied in order to gain some insight into
application of Chapter Three role-in-the-offense adjustments to drug offenders. The two '
data files uséd included an updated 1990 fiscal year file, and the mandatory minimum study
sample file.”® The mandatory minimum study sample file was chosen, in particular, because
it provides our only source of information regarding a defendant’s "actual” role in a drug .
offense. A defendant’s "actual” role is measured by assessing the defendant’s role within the
entire scope of the drug organization or activity in which he/she was involved. T h e
updated 1990 fiscal year file includes role-in-the-offense information that is not included in
thé released version of the file. Sentencing and guideline .information was available in most
of the thirty thousand cases sentenced and identified for fiscal year 1990. However, only

those case files that included a "statement of reasons" or "sentencing transcript” that either

corroborated or re-calculated the findings in the "pre-sentence report” were included in the

° At a level 26 an adjustment for minimal role would bring the guideline range from 63-78 months down
to 41-51 months. At a level 40 the same adjustment would bring the range from 292-365 months down to 188-
235 months. :

2 Fiscal year 1990 began October 1, 1989 and ended September 30, 1990.
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analysis that follows. The population was further limited to drug cases involving application
of Chapter Two drug guidelines.

The mandatory minimum data file was created frorﬁ a 12.5 percent random sample
of cases sentenced during fiscal vear 1990. All cases tﬁat involved either a mandatory
minimum conviction or behavior believed to comprise elements of a mandatory minimum
statute were included in the sample. From this 12.5 percent sample, cases that involved
drugs or robberies were selected for further screening. Cases in which mandatory minimum
statutes were not triggered, because either drug quantities were not large enough, or
firearms were not used in the case of robberies, were excluded from the sample. Relative
to the population of all drug offenders, the mandatory minimum sample probably over-
represents cases with large drug quantities, and cases in which drug offenders played "rﬁore

_ serious" roles. Conversely, minimal and minor defendants are probably under-represented.

Table 1in Appendix B illustrates the application of Chapter Three role-in-the-offense
adjustments for defendants sentenced during the fiscal year and found in either the
mandatory minimum sample file or the updated fiscal year file.

Of the defendants from the fiscal year file, the majority received no role adjustment:
16.8 percent received a mitigating role adjustment; 7.3 percent received an aggravating role
adjustment; and 76 percent received no adjustment. Likewise, the majority of defendants
from the mandatory minimum sample received no adjustment: 13.5 percent received
mitigating role adjustments; 16.2 percent received aggravating role adjustments; and 70
percent received no adjustment at all.

As the data indicate, defendants from the mandatory minimum sample were more



likely to receive aggravating role adjustments than defendants from the 1990 fiscal vear file.
This is not surprising since the mandatory minimum sample includes defendants more likely
to be characterized as "serious drug offenders” deserving of aggravating role adjustments.

Examination of the mandatory minimum sample indicates that defendants in Class
[ ("lesser role” .defendants) were more likely than defendants in Class III.("street-level and
above" defendants) to receive mitigatihg role adjustments. Tables 2 thréugh 7 in Appendix
B more fully describe the defendants in these classes: Class I defendants include such roles
as spouse/mate, enabler, off-loader, and go-betweeﬁ; Class II Defendants include both
"knowing" and "unknowing" couriers®'; Class III Defendants include street-level dealers,
mid-level dealers, distributors, importers, exporters, fnanufacturers, and financiers.
Generally, the Working Group agreed that the offender roles included in Class I were “less
serious"” than those included in Class III. The tables in Appendix B provide cross-tabulations

of these three classes of offender roles by variables that distinguish them.

V.  FINDINGS M&A\ }9 2 39
A.  Sex 1% mab# /W 75/'}6 JZ

14
" Approximately 63 p@lt of the élass I defendants were male; 37 percent were

female. Males.(75%) were more likely to receive "minimal” mitigating role adjustments than

females (25%). Females (55%) were slightly more likely than males (45%) to receive the

21 "Unknowing" couriers are characterized as having limited understanding or knowledge
of the drug organization in which they participated. "Knowing" couriers, on the other hand,
have relatively more knowledge of the structure or hierarchy of the drug organization in
which they participated.

17



"minor" mitigating role adjustment.

Of the Class II defendants identified (hereinafter "couriers"), 79 percent were male
and 21 percent were female. Perhaps because of the sheer number differential. males were
approximately 60 percent more likely than females to be given "nﬁnor" or "minimal”
mitigating role adjustments.

Among Class III defendants, over 90 bercent were male. See Table 2, Appendix B.

;’;/,@(p
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B. Race
Approximately 40 percent of Class I defendants weré white, 33 percent were hispanic,
and 26 percent were black. White Class I defendants (75%) were most likely to receive
"minimal" mitigating role adjustments, and black Class I defendants (73%) were most likely
to receive "minor” rnitigating role ad'ustmept§
Oof th@miﬁed, over 80 percént were minorities: 47 percent were hispanic
and 34 percent were black. Black couriers (68%) were more likely to receive "minimal”
mtig;ting role adjustments than hispanic couriers (16%), and hispanic couriers received
~ "minor" mitigating role adjustments most often (hispanic = 58%; black = 23%; white =
19%). See Table 2 in Appendix B. M A W /My Ok Lz - WW’“/ )
Among Class III defendants, hispanics (17%) were less likely than either white
defendants (44%) or black defendants (36%) to receive a four-level or three-level mitigating
role adjustment. Conversely, hispanic defendants (21%) were also less likely to receive an
aggravating role adjustment. White defeﬁdants (44%) received the aggravating rol.e

adjustments most often. Not surprisingly, Class III defendants (8%) received mitigating role
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adjustments less frequently than Class [ defendants (37%) and Class I defendants (34%¢).

See Table 3 in Appendix B.

C. Citizenship -

The majority of Class I defendants (69%) were United States citizens. Citizenship.
however, made virtually no differencé in terms of who in Class I received "minimal” role
adjﬁstmems and who did not. Aliens in this class feceived the adjustment just as often as
United States citizens.

Unlike Class [ defendants, couriers were predominantly aliens. This is not surprising
since the primary function of couriers is the transportation of drugs, often across country
borders. Those couriers who were aliens (7_4%) were much more likely than United States
citizens (26%) to receive the "nﬁnjmgl" role adjustment. Couriers from the United States
(75%) received the "minor" mitigating role adjustment most often.

Over 70 percent of Class III defendants were United States citizens. While United
States citizens (75%) were much more likely to receive the "minor” role adjustment in this
class, both United States citizens and aliens received the "minimal" role adjhstmem in equal

proportions. See Table 4 in Appendix B.

D. Use of a Weapon'
In cases involving Class I defendants, firearms were used only 20 percent of the time.
Courier cases involved the use of a weapon even less frequently, only 10 percent of the time.

While weapons were still absent for the majority of Class III scenarios (64%), they were
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obviously used more often in this class than in Class [ or Class II.

Defendants in all three classes who received either "minor" or "minimal" mitigating
role adjustments did not possess, use or fire a weapon during the course of the offense
conduct. What distinguishes defendants receiving two-level reductions from those receiving
four-level reductions is that a weapon was found on the premises or in the pos‘session of a
co-defendant in close to 25 percent of the "minor role" cases. See Tables 5-A, 5-B, and 5-C

in Appendix B.

E. Scope of Participation

While the scope of participation for Class I offenders (40%) and Class III offenders
(61%) was most often characterized as "ongoing", couriers (79%) most of'ten participated
in just one single act. The difference in scope of participation manifested itself in the
frequency with which mitigating role reductions were given to these two groups -- single act
couriers (28%) received mitigating role adjustments much more often than Class I (13%)

or Class III (5%) "ongoing" offenders. See Table 6 in Appendix B.

F. Criminal History

As Tables 7-A, 7-B, and 7-C illustrate, the majoritylof Class I and Class II defendants
(70%) received zero criminal history points. Class III defendants (49%), on the other hand,
had zero criminal history points in less thaﬁ half the cases. Additionally, defendants from
all three classes who had zero criminal history points (88%) received "rﬁim’mal" mitigating

role adjustments most often. The correlation between criminal history points and mitigating
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role reductions becomes less distinct, however, with respect to "minor’ mitigating role
reductions. Here, defendants with a wide range of criminal history points, from z&ro to"13

and above’. received the reduction.

G. Sentencing Data

The 1990 fiscal year data file was also used to complement the information from the
mandatory minimum study. Final offense level, guideline range, and district information
were cross-tabulated with the Chapter Three role adjustments in order tb further assess the
application of the adjustment. -

As Table 8 in Appendix B illustrates, defendants who received the "minimal”
mitigating role adjﬁstment are most likely to have a final offense level of either 22 (11.8%),
24 (10.2%), or 32 (11%). Table 9 in Appendix B provides information similar to that
contained in Table 8, except that Table 9 correlates the relationship between Chapter Three

role adjustments and guideline range.

H. Districts ﬂ//z;azj’:
Table 10 in Appendix B provides the distribution of Chapter Thrée role adjustments
for each judicial district. As the table indicates, variations exist fpém district to district in

terms of application of the mitigating role adjustment. These ariations do not seem to be

that large, with the exception of a few districts: the Easte District of New York accounts
for 40 percent of the nation’s minimal -role reductions; the . Western District of Texas

accounts for 7.8 percent of the nation’s minor role reductions; and, the District of Arizona
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accounts for 7.8 percent of the nation’s minimal role reductions.

SECTION THREE .- CASE FILE REVIEW

VI. OBJECTIVES

In studying the relationship between the drug-offense guidelines and the role-in-the-
offense guidelines, the Working Group focused on two issues: (1) identification of otfender
and offense characteristics that resulted in application of a §3B1.2 mitigating role reduction,

and (2) whether less ¢ulpable offenders receive inappropriately severe pum'shrne;nt.
=

To identify these characteristics and to detérmine the appropriateness of the

e files of offenders from various offense

punishment, the Working Group reviewed 450
populations with the following objectives: /(1) profile the various roles and factors that
typically result iﬁ mitigating role adjustments; (2) profile offepders who do not typically
receive such reductions, but mighy/otherwise merit some adjustment for a mitigating role
played in a drug offense; (3) identify the various subjective factors that might be useful in
classifying a defendant as ﬁﬁtigating rgle offender; (4) determine whether, to what extent,
aﬁd (if so) why inconsistency occurs in application of the role guidelines to drug cases; and
(5) quantify the levels of punishment received, to provide a basis for the Commission to

determine the gppropriateness of the punishment of certain drug offenders occurs.

)]l
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vil. METHODOLOGY

A. Developing a Standardized Coding Sheet and Coding Manual

The Working Group’s examination of case files followed the general approach taken
bv the recent mandatory minimum study. A coding sheet (see Appendix C) was develoéed
using the criteria and offense characteristics (e.g., such as scope of participation, particular
roles in the offense) id_entiﬁed by the mandatory minimum study as having some relevance
to the sentences received by drug offenders.

- Additional relevant characteristics were identified following 2 review of case law.
The review uncovered additional offense factors and specific offender roles commonly
considered by the courts in determining the cuipability of an offender, and the se'ntence to
be imposed.

| The resulting compreﬁensive list of "offender roles included significant others

(girlfriends, spouses, OT close relatives of more involved offenders), gopher /workers (persons
who performnlimited tasks for more involved offenders, and who have 1iﬁxited contact with
drugs or decision-making iﬂ the conspiracy), off-loaders/loaders (persons who physically load
drugs onto vehicles or into storége), crewmembers of transport vehicles, 1oqkouts- (persons
who pr.ovide early warning security function at site of deals), storer/enablers (persons who
prqvide storage facility or other limited assistance, usually only as a favor to a relative or
friend),'mule /couriers (persons who transport drugs), go-between/ broker/steerers (persons
who arrange for two parties to conduct a drug transaction), renters for profit (persons who
provide | structures or equipment for some fee), bodyguard/ strongman/debt collector

(persons who provide security), professional expertise (persons who provide attorney,
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accounting, or similar services to conspirators), pilots or ship captains, financiers of front
money, growers/manufacturers of drugs, street dealers (persons who sell to users in sﬁall
quantities), mid-level dealers (persons who sell in large quantities to other dealers), and
high-level dealers (key importers, or leaders of drug orgam'zations).

"Offender role" refers to the most serious ascertainable role of the offender. For
example, an offender who is the girlfriend of a significant dealer, and who was known to sell
drugs herself to users, as well as run errands for the large dealer, would have an "offender
role" of a street dealer. The same girlfriend who ran errands, but did not sell drugs on the
street would simply be con;idéred a worker/gopher. A girlfriend who took no role in
promoting.Or extending the activities of her dealer boyfriend, but who countenanced the
corispiracy and, for example, took only an occasional phone call on his behalf, would be
considered a significant other. A list of offender roles, and relevant definitions, is a part of
the coding manual (see Appendix C).

A comprehensive list of involvement factors was also developed. "Involvement
Factor" refcrs to various characteristics of an offender and the offense that the Working
Group has identified (usually as the result of field input) as aggravating or mitigating, and
which factors are relétively frequently used by courts to justify or deny mitigating role
adjustments. These factors are identified and defined in the coding manual, and include
amount and type of compensation, defendant’s o@ership of drugs, defendant’s ownership
of an instrumentality (car, house, suitcase) involved in the transaction, the frequency qf
participation in the conspiracy or offense, the scope 6f knowledge of the offense and

conspiracy, the level of decision-making authority, including whether the offender negotiated
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the terms .of any transaction, the presence of a weapon, and the quantity and type of drugs
involved. A list of involvement factors, and relevant definitions, is a part of the coding
manual (see Appendix C).

In addition. relevant sentencing data, including length of imprisonment and criminal
history category, were reviewed to provide the basis for the Working Group’s initial study
of the appropriateness of the punishment.

These offender roles and involvement factors were believed to represent those
characteristics that alone or in combination might be considered by courts, proﬁation
officers, or prosecutors, as d-efim'ng less culpable offenders. Further, varying considerations
and uses of such roles or factors by coﬁrts and probation officers provided the basis for the
Working Group’s initial study. |

A coding manual (see Appendix C) was .désigned to standardize the approach of
coders to collecting the data sought on the coding sheet. Following three test runs by coders
and Working Group members on approximately 80 cases, the coding sheét was revised to
its present form. When reviewing the 450 case files, a separate coding sheet was completed
for each case file by a coder, with the coder identifying offender role, the pertinent
involvement factors, and court and probation officer comments regarding role. In addition,
monitoring data, particularly sentencing data, available from existing monitoring files, were

generated for each case, and attached to that case file’s coding sheet.

B. Populations

The Working Group reviewed case files of defendants identified from four primary
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populations: (1) cases drawn from the recently completed mandatory minimum study; (2)
departure cases where Monitoring identified "role in the offense” as one basis for departure:
(3) cases where the defendant was involved in drug trafficking or a drug conspiracy, but was
convicted under a statute with a statutory maximum of five years or less; and (4) cases

sentenced under §2D1.8 (Renting a Drug Establishment).”

1. Mandatory Minimum Study Cases

The Working Group reviewed 219 case files pulled from the mandatory minimum
study.” These cases were identified by specific offender role, and then grouped with lesser
role? or middle role® offenders, as detailed above. All lesser role and middle role cases
were reviewed, where the role category included relatively few offenders, Whether or not the
sentencing court applied a mitigating role adjustment. Where a lesser role or middle role
category included large numbers of offenders, the Working Group reviewed case files for
all offenders receiving mitigating role adjustments, and a sample of those not receiving a

reduction. In addition, the Working Group reviewed all lesser role offenders receiving

2 Table C-1 in Appendix C summarizes the numbers of case files identified by Monitoring, and the number
of case files reviewed to daté in each population.

B Table C-2 summarizes the breakdown of these cases by role and by mitigating role adjustment received.

% The term “lesser role offenders,” as used in this report, includes offenders such as significant others,
workers, off-loaders, lookouts, storer/enablers, money-runners, and mule/couriers, broker/go-between/steerers.
The term "lesser role” is not intended to imply that any of the roles are not serious, that any particular conduct
is less than serious, or that a mitigating role adjustment should be given to such offenders.

5 The term "middle role offenders’ includes crewmembers, renters for profit, and bodyguard/strongmen.
The working group originally believed that crewmembers would generally be treated by courts as lesser role
offenders. However, case file review of the few crewmember cases shows none of these offenders receiving a
mitigating role adjustment. °
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aggravating role adjustments, and all other offenders® receiving mitigating role adjustments.
The Working Group theorized that these combinations of offenders would provide

particularly rich information regarding role adjustments.

2. Drug Role Departure Cases

In addition to reviewing mandatory minimum study cases, the Working Group
reviewed all 65 fiscal vear 1990 cases that monitoring had identjfied as involving a departure
on the basis of role in the offense. Of these 65 cases, 40 cases were suitable for further
study for this report®” -- half of these 40 cases received mitigating role adjustments.”®

The Working Group sought to investigate the possibility that in certain instances
some drug offenders may receive dgpanureé where similar offenders do not. Departures
traditionally vary in both the conduct considered sufficient to justify a departure, and the
extent of the departure, even where similar conduct justifies the departure.

'Relevant information provided by these cases may be limited, since the majority of
cases involved multiple justifications, particularly substantial assisfance. Accordingly, the

true impact of role on the extent of the deparrui'e probably cannot be clearly determined.

% *Other offenders” includes pilots/captains, financiers, grower/manufacturers, street dealers, mid-level
dealers, and high-level dealer/importers. As in the case of Class I -- lesser role offenders, no judgments are
implied with respect to whether such offenders’ conduct was in fact serious, or whether such offenders merit any
mitigating role reduction. '

7 The cases not studied further included upward departures on the basis of aggravating role, or were
otherwise not clearly indicated as involving lesser role offenders.

3 Half of these cases received minor role reductions, half minimal reductions. Under §3B1.2, one might
expect the court to give a minimal role reduction before departing on the grounds that the Commission had
inadequately considered a particular offender’s limited role in an offense. Indeed, it has been.argued that the
Commission considered no role reduction appropriate beyond four offense levels. This may require clarification
by the Commission if a contrary result was intended (see section on options).
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3. "Lower Maximum" Cases

The Working Group reviewed all case files for single count offenders receiving
mitigating role adjustments who were convicted of offenses with statutory maximums lower
than those' provided by the drug distribution statutes. These case files included 2 cases
convicted of Misprision of a Felony (18 U.S.C. § 4), 9 cases for Conspiracy (18 U.S.C. §
371), 48 cases for Telephone Count (21 U.S.C. § 843(b)), and 15 cases for Simple Possession
(21 U.S.C. § 844(a)). In addition, the Working Grbup began to review a sample of the cases
involving these statutes, where the offender did not receive a mi;igating role adjustment.
All of these lower statutory maximum cases were reviewed to determine a profile of
offenders prosecutors might consider worthy of reduced sentences in light of mitigating
offender roles or involvement factors.

In addition, the Working Group soughf to investigate‘ whether similar offenders,
particularly lesser role or less culpable offenders, were treated differently under the
guideline, possibly as a result of varying statutory maximums, or guideline treatment (certain
guidelines for lesser offenses have a uniform, less punitive base offense level, and do not
refer to the §2D1.1 quantity table). In addition, the Working Group also sought to
determine the extent to which lower maximums were applied in combination with mitigating
role adjustments. The current guideline commentary provides

where the defendant has received mitigation by virtue of being convicted of an

offense significantly less serious than his actual criminal conduct, e.g., the defendant

is convicted of unlawful possession of a controlled substance but his actual conduct
involved drug trafficking, a further reduction in the offense level under §3B1.2 ...

ordinarily is not warranted ... .

U.S.S.G. Ch.3, Pt.B, intro. comment.
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4, Renting a Drug Establishment Cases

Finally, the Working Group reviewed case files for offenders sentenced under §2D1.8
(Renting a Drug Establishment), including all 22 cases involving mitigating role adjustments.
and a 20 percent sample of those not receiving the adjustment (21 case files reviewed of 103
total files). Approximately 40 percent of the offenders were convicted of multiple counts.

including, somewhat commonly, drug distribution and conspiracy counts.

C. Cautionary Notes

A few- cases may have been included in more than one of the populations studied
(e.g., departure offenders and mandatory minimum study offenders), as a' result of
overlapping data bases. In addition, the relatively small size of some populations requires
that the resulting findings or tre'nds not be looked on as statistically significant. The
Working Group intends to do éonsiderable additional case file review and analysis that
should strengthen the reliability of findings resulting from the case file review.

Finally, the reliability of a case file review is directly tied to the breadth and accuracy
of information provided in the SOR, PSI, and other court documents. Some of the factors
considered relevant by some courts wheﬁ sentencing drug offenders, are not discussed at all
in PSI's supplied to other courts. Role determinations are not always made, or may be
based on non-uniform definitions. Most importantly, information provided to the probation
officer or court by the defendant or the government may or may not be verifiable for
accuracy and objectivity. In these cases, the Working Group attempted to identify the type

of information that was corroborated in some way, and the method of corroboration.
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Generally, some relatively easily corroborated information regarding the involvement
factors of connection with a weapon. decision-making capacity, and negotiation, was
available, since such information typically accompanies conduct resuiting in an arrest
Information was typically less available to corroborate the defendant or 'prosecution’s
asserti.ons regarding such involvement factors as scope of knowledge, scope of participation.
and form of compensation.

Couriers were more frequently associated with information that was not easily
corroborated by the nature of their conduct -- typically couriers are arrested with the drugs
on their person, but no additiona-l information is available regarding a broader conspiracy,

or the courier’s involvement in that conspiracy.

Viil. CORRELATION OF OFFENDER ROLES AND INVOLVEMENT FACTORS WITH
MITIGATING ROLE REDUCTIONS?

MITIGATING ROLE REDLLAZESSS

A. Particular Offender Roles or Involvement Factors Sometimes Correlate with
Receipt of Mitigating Role Adjustments '

Particular offender réles or involvement factors, Or combinations thereof appeared
generally to correlate with the receipt or failure to receive some mitigating role adjustment.
Those correlations are summarized below. At the same time, some inconsistency in
application was apparent, particularly in the extent of the reduction (i.e., tWO or four levels)

that was applied on the base of particular roles or factors, or combinations of the two.

® The conclusions that follow are initial only and do not necessarily have statistical significance, and are likely
to vary as additional case files are reviewed and as preliminary findings are scrutinized.
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1. Mandatory Minimum Offenders

Since the mandatory minimum study screeﬁed offenders who lacked the requisite
drug quantities to trigger a mandatory minimum charge, all offenders drawn from that study
will have been involved with mandatory minimum quantities. Consequently, the impact of
varving quantities of drugs on reduction received should be limited, since the offenders all
were involved with relatively large quantities of drugs. Similarly, sentences under 60 months
in length can not be attributed solely to smaller quantities, but may be dependent on the
offense of conviction.

Among workers,® over half of the workeré were uncompensated, had single act
scope of participation, and two-thirds were not connected with a weapon. Virtually no
workers negotiated the terms of the relévant transaction. Workers received mitigating role
adjustments in about half of the cases reviewed. No striking factor differences appeared to
correlate with either a minor and minimal role reduction.

Offloaders® received no minor role reductions and half received a minimal role
reduction. Half of offloaders carried no weapons and half had single act participation.
None of the offloaders negotiated the terms of the transaction; a number were involved with
conspirators carrying weapons. The only involvement factor that appeared consistently to

correlate with a reduction is the single act participation of minimal role offloaders. The

% Workers were considered to be low-level employees running errands, watering plants, answering phones,
and the like. Fifteen workers were identified, nine of whom received a minor role adjustment, and three of
whom received a minimal role adjustment.

% Offloaders loaded or unloaded large quantities of drugs onto transport vehicles or into storage facilities.

'Eight offloaders were identified, with four receiving minimal role reductions, and none receiving minor role
reductions. ' .
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ggideline commentary to §3B1.2(a) (minimal role reduction may be justified where
defendant played no role other than to offload part of a single marijuana shipfnem) likely
assists in making the minimal role determination. but may not assist in, or may actually
dissuade. making a minor role reduction determination for ofﬂoaderﬁ. Interestingly.
sentences received by minimal role offloaders were considerably higher than sentences for
minor role offehders (105 months versus 47 months).

Enablers® receiving minimal role reductions never had a Ifirearm (compared with
minor role or no-adjustment enablers who were more likely to have firearms), but otherwise
no distinctions appear to correlate with the size of the role reduction. The longest sentences
were given to those with minor role reductions (average 46 months), compared with an 18-
month average for those with no reduction, and a 22-month average for those with minimal
role reductions. Enablers generally were paid no compensation, had widely varying scopes
of participation, rarely negotiated terms of the drug transaction, and in only 25 percenf of -
the cases were connected with weapons.

Couriers> consistently had similar involvement factors, regardless of role reduction
applied, and were generally similar to couriers appearing in the departure, lower maximum,
and renting a drug establishment populations. Only limited differences were .apparent.
Minimal roie courier factors generally compare favorably with the least serious roles with

respect to relevant factors identified, and had lesser connection with weapons and more

% Enablers (persons permitting the use of their home or equipment for drug trafficking, generally for
minimal compensation) included twelve offenders, three receiving minimal role reductions and five receiving
minor role reductions.

% One hundred and ten couriers or mules were studied, with twenty-six receiving minimal role reductions
and thirty-two receiving minor role reductions.
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limited scope of participation than minor role and no-adjustment couriers. Minor role
couriers were more frequently involved with weapons, and were more frequently ongoing
participants than ho-adjustment couriers. Minimal role couriers received flat fees in every
case, were virtually always single act participants, almost never negotiated the terms of their
transaction, and rarely were connected with a weapon. Minor role couriers received flat
fees 70 percent of the time, were single act participants 67 percent of the time, never
negotiated the terms of their transaction, and were not connected with weapons in 80
percent of the cases. No-adjustment couriers received flat fees 60 percent of the time, were
single act participants 80 percent of the time, never negotiated the terms of their drug deal,
and were not connected with weapons in 90 percent of the cases.™

Go-betweens™ appeared to be slightly more serious than other offenders with respect
td their involvement factors. Go-betweens usually received flat fee compensation, but other
factors varied considerably: scope of participation was most frequently ongoing, particularly
among offenders withoﬁt mitigating role adjustments, but substantial numbers of offenders
were involved in shorter term ventures. Weapons were connected with a.go-between in 25
percent of the cases. Go-betweens negotiated the terms of a deal in 40 percent of the cases.
Ongoing scope of participation appeared to be somewhat more common among no-

adjustment go-betweens, but otherwise no striking factor differences appeared to correlate

* Summary information for couriers reviewed in mandatory minimum study cases can be found in Tables
C-4 through C-6 of Appendix C. Summary information for couriers found in all populations can be found in
Table C-3 of Appendix C.

% Twenty-seven go-betweens (persons who connect two drug parties for a sale, but generally were not

believed to have actually supplied, purchased, or delivered the drugs) were identified, with two receiving minimal
role reductions and nine receiving minor role reductions.
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with the particular application of minor and minimal role reductions to go-betweens. These
no-adjustment go-betweens tended to receive lengthier sentences.  No-adjustment street
dealers® and those receiving reductions appeared to be distingﬁished | by scope of
participation and form of compensation (those not receiving adjustments tending to have
ongoing participation and percentage of profits compensation). Sentences for no-adjustment
dealers were commensurately longer, although this may be connected to the generally more
extensive criminal histories of no-adjustment deéle‘rs. There appeared to be no subkstantial
distinction between offenders receiving minimal versus minor role adjustments, although
minimal role offenders may have had broader scopes of participation. Street dealers
received widely varying forms of compensation, but received flat fees in a quarter of cases.j7
Scope of participation was evenly spread. A considerable majority negotiated the terms of

their own sales. These dealers were connected with a gun in over 25 percent of the cases.

Among mid-level dealers,® those receiving reductions less frequently negotiated
their deals, but otherwise appeared similar to those ﬂot receiving reductions. Form of
compensation was varied, as was scope of participation (although significantly more were
ongoing participants, particularly those not receiving mitigating role adjustments), defendants

negotiated the terms of their deals in 80 percent of the cases, and weapons were involved

% Fifteen street-level dealers (persons known to have sold only small, user quantities) were studied, with four
receiving minimal role reductions and four receiving minor role reductions.

¥ Additional forms of compensation included percentage of profits or drugs (20%), ongoing wages or drugs
for personal use (about 15%), or no compensation (15%).

* Sixteen mid-level dealers (dealers selling large quantities of drugs, that is, more than user quantities) were
studied, with one receiving a minimal role adjustment and eight receiving minor role reductions.
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in 30 percent of the cases.

2. Offenders Receiving Role Departure Sentences

Offender Roles: Couriers and dealers were the predominant recipients of the

downward departures for role.”

Almost half of the cases reviewed involved couriers -- a
fact that is no doubt connected with the "mule role" justification used ‘to narrow the
departure population. Only a third of the couriers also received a mutigating role
adjustment. Virtually all lesser role offenders (e.g., workers, loaders) received the mitigating
role reduction in addition to the departure -- a "double” benefit that may be consistent with
their lesser roles, and may bring sentences more in line with offenders convicted under
statutes with lower statutory maximums. Mid-level dealers outnumber street level dealers
two to one; together the dealers represented one-fourth of all departure recipients. Similar
to couriers, about a third of dealers received mitigating role adjustments.*

Involvement Factors: Few offenders of any role, including dealers, nego-tiated the
terms of their transactions. (This was not typical among dealers found in the mandatory
minimum study, or in cases with lesser statutory maximums.) Almost half of the offenders

were ongoing participants (primarily mid-level dealers, some significant others, and some

storers), and less than half were single act particip:;nts (including half of all couriers).

J

® As noted below, this apparently anomalous result may correlate with another involvement factor,
particularly the fact that such dealers generally did not negotiate the terms of the drug transactions (only 25%
did so). Thus, dealers operating with little discretion or decision-making authority may be considered to be little
more than ordinary workers, and consequently deserving reduced sentences. In addition, specific district practices
may account for some or all of this result -- a situation the working group intends to review further.

“ These cases may illustrate situations in which the courts feel offense levels are too high relative to the
quantity and type of drugs involved.
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Virtually no weapons were involved.

Quantity: Well over half of offenders were personally involved with mandatory
minimum quantities, including half of couriers, most lesser offenders, and all mid-level
dealers. This figure was replicated for offenders receiving mitigating role adjustments.
Quantities amorig departure offenders tended to be considerably higher than other types of
offenders, end those receiving mitigating role adjustments more often than not had
quantities of drugs sufficient t0 trigger a mandatory minimum conviction.

Extent of Departure: ‘The extent of the departure varied considerably in cases where
role in the offense served as the single justification for the downward departure (as opposed
to cases involving multiple justifications): departures ranged from 3 months to 57 months.
The average departure for ttie five such defendants who receii/ed a mitigating role
adjustment was 18 months (average total offense level 21, average mitigating role adjustment
-4). The average departure for the eleven such defendants not receiving a mitigating role
adjustment was 13 months (average total offense level 26). The seven non-mitigating
adjustment couriers averaged an 11-month reduction in sentence (average total offense level
23), and the five dealer/manufacturer offenders averaged 2 20-month reduction in sentence
(average total offense level 26). |

Summary: Lesser role offenders received two- and four-point reductions equally.
By contrast, street dealers received minimal role reductions in half of their cases, but

received no minor role reduction, while mid-level dealers received only minor role
PO o~

reductions, and no minimal role adjustments. Mid-level dealers receiving departures were

given mitigating role adjustments more frequently than those dealers in mandatory minimum
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cases and lower maximum cases, possibly since such dealers negotiated the terms of the
transactions relatively rarely.

Consistent with most other types of offenders, virtually no offenders with weapons.
and no offenders who negotiated, received mitigating roles. However, offenders receiving
mitigating role adjustments appeared to have more ongoing participation in the drug offense

than those not receiving mitigating role adjustments.

3. Lower Maximum Offenders

Offender Roles: Significant others, workers, couriers, and street dealers made up
almost 75'percent of offenders convicted of lesser charges. Workers were the largest single
group, followed by couriers and street dealers. A relatively small number of mid-level
dealers also received reductions. Among lesser offenders (significant others, workers,
lookouts), half received minimal role adjustments, and half received minor role. Among
couriers and go-betWeens, almost all received nﬁnor role reductions. A relatively large
number of street dealers received reductions (75% of these received only minor role
reductions), in contrast with mandatory minimum case offenders who rarely did so.

Involvement Factors: Very few non-dealer offenders negotiated the terms of fheir

transactions, and accordingly very few receiving mitigating role adjustments negotiated

terms. The exception was among Street dealers, who overwhelmingly negotiated, but who

g
1 7

nevertheless also received mitigating role adjustments. Scope of participation was mixed,
— ui1gal .

with almost half involved in single act conduct, and a third involved in ongoing conduct.

Weapons were rarely connected with an offense. Otherwise, there appeared to be limited
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correlation between particular involvement factors and pérticular minor and minimal role
adjustments.

Quantity: Only 10 percent of the cases involved mandatory minimum quantities.

Caveat: There may be substantial variations among districts in the granting of
reductions to lower maximum offenders. Preliminary data available to the Working Group
show that almost 25 percent of telephone count cases receiving mitigating role reductions
occurred in one district, and four districts alone accounted for over 40 percent of all such
cases. Only one of these four districts has an unusually large number of drug defendants

in any given year. On the other hand, thirty districts had at least one such case.

4. Renting a Drug Establishment Offenders

Offender Roles: The roles of offenders sentenced under §2D1.8 most commonly
involved enablers and renters for profit, but also included workers and significant others
(who usually received some mitiga;ting role adjustment). Significant others uniformly
réceived minimal role adjdstments, while workers almost uniformly received minor role

adjustments.

Relatively substantial numbers of d@ (both street and mid-level) and

—

grower/manufacturers were also sentenced under this guideline, potentially benefiting from

—_—
the base offense level which, unlike §2D1.1, is not tied to quantity. About a quarter of these
arguably mofe serious offenders received mitigating role reductions -- suggesting additional,

—e— - :

(/W( ) Ellough limited benefits to otherwise serious offenders. However, different applications of

ﬁ minor Versﬁs minimal role adjustments appeared in the context of enablers (twice as many

.

38



received minor role as received minimal). Further. half of renters for profit recejved
minimal role reductions. and in two cases dealers received minor role reductions.

Involvement Factors: Offeriders receiving mitigating role adjustments generally had
less serious i;wolvemem factors than those without adjustments -- justifying to some degree
the more serious sentences imposed on unadjusted offenders. Some inconsistent treatment
was apparent, however, with respect to the connection with weapons' and ongoing
participation. in that offenders with th.ese factors received mitigating role adjustments
relatively frequently, particularly when compared with other, non-§2D1.8 offenders.

Almost hal.f of the offenders negotiated the terms of the drug transaction or related
transactions, including rental fees, and the like. This might be expected as a result of the
large numbers of high-level offenders in the §2D1.8 non-mitigating classes of offenders. By
contrast, low-level offenders, typically receiving mitigating role adjustments, did not
negotiate terms. Again, the vast majority of offenders had ongoing scopes of participation
regardless of role or mitigating role reduction received; and a large number of firearms
were involved, particularly among higher level offenders and enablers, and even where the
offender received a mitigating role adjustment.

Quantity: The majority of offenders, whether or not they received mitigating role
adjustments, were personally involved with large quantities of drugs, with over 75 percent

of cases reviewed involving mandatory minimum quantities.
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5. Review of P.O. and Court Comments on Relevant Roles and Factors

The open-ended language found in Application Note 3 to §3B1.2 results in numerous
comments in PSI’s, Addenda to the PSI, and SOR'’s that reveal potentially useful factors or
roles that the field, at least, believes merit a reduction in offense levels, or merit denying
any reduction..

Offender Roles: Only a limited number of role determinations apparently rested
solely on the role title of the offender, that is, without corisidering relevant involvement
factors. Such roles included uninvolved significant others, or low level workers (phone
operator, marijuana waterer, carpenter, translator).

In the case of couriers, as a matter.of policy, some districts apply minimal role
reductions to certain couriers,*' while other courts refuse to give couriers any mitigating
adjustment on the ground that such a ro‘le is "pivotal" to the drug organization.

Knowledge of the Scope of the Offense: The most frequently mentioned factor is
knowledge of the scope of the offense or conspiracy.”? Typically, such knéwledge is said to

.preclude a defendant from receiviﬂg a minimal role reduction, but, under appropriate
circumstances, usually does not precludé the offender from receiving a minor role reduction.

Scope of Participation: A second common factor is the number of separate occasions
on which the defendant engaged in the conduct. Limited participation (one act of multiple

acts, but not ongoing participation) typically resulted in a minor role reduction, except in

! For example, one-time, foreign-born, internal carrier, heroin mules.

“2 The distinction between "offense” and “conspiracy” is not usually made by the court or probation officer.
Indeed, the term "offense” appears to be most commonly used, but likely the more precise characterization is
knowledge of the scope of the entire "conspiracy’ and not merely knowledge of the offender’s own offense
conduct. ' '
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the case of certain districts that applied minimal role reductions as a matter of practice to
one-time couriers traveling by airplane with heroin carried internally. Different applications
arose in some instances in which more -than one known instance of involvement with drugs
was conside_red to preclude the offender from receiving any role adjustmem,. while other
“courts considered such 'multiple participation to merely limit the offender to a minor role
adjustment, rather than a minimal role reduction.

Decision-Making: Another common factor is whether the offender had decision-
| making authorify in the offense, or made decisions that indicated some level of authority,
knowledge, or involvement. This lack of supervising, negotiating, or other decision-making

N
typically merited at least a minor rc;le reduction, where some other factor precluded the
.offender from receiving a minimal role.

Personal Profit: A fourth common factor is whether the offender personally gained
from the offense, or received compensation. Lack of compensation or personal gain may
have resulted in a minor or minimal role reduction (particularly the latter when applied to
couriers).

Quantity of Drugs: Large amounts of drugs may often preclude an offender from

receiving a minimal role reduction or any reduction at all (particularly with couriers).

B. Some Question Remains Whether Offenders with Similar Roles and Factors
Receive Mitigating Reductions Disparately

Equally as important as the two items discussed above (which specific offender roles
and involvement factors correlate with particular role reductions) is whether offenders with

similar roles and factors receive different role reductions. More complete research is

41



required before final conclusions can be reached on this question -- as outlined in Section

One above.

IX. APPROPRIATENESS OF PUNISHMENT

A review of sentencing data provided by Monitoring may assist the Commission in
addressing the issue of whether certain drug offenders are appropriately punished relative
to their culpability in an offense. Policy judgments with respect to whether these sentences

constitute appropriate punishment will be made -- if at all -- by the Commission.

A. Mandatory Minimum Study Offenders

Workers/Gophers: The average sentence for a worker was 47 months. Half of all
workers received sentences of less than 42 months, and -the rest received between 60 and
120 month sentences. Generally, no-adjustment workers received lower sentences, minimal
role offenders- received mid-level sentenées and minor role offenders received a broad range
of sentences. Almost all workers were in Criminal History Category L

Offloaders: Half of offloaders had Criminal History Category I, with only limited
distinctions between offenders receiving role reductions and those who did not. The average
sentence was 78 months -- with minimal role offloaders sentgnced to an average 105 months
(3 at IZQ months, and 1 at 60 months) and no-adjustment offloaders sentenced to an average
47 'months.

Enablers: Virtually all enablers received sentences under 60 months in length, the

average sentence being 30 months. Minor role offenders received lengthier sentences than
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minimal role offenders, who in turn were ‘sentenced to prison longer than unadjusted
offenders. Virtually all enablers were in Criminal History Category L.

Courier/Mules: Average sentence for mandatory minimum study couriers was
generally higher than for other couriers studied, a factor that may be attributed to the
relatively large quantities of drugs carried by couriers, and the concomitant mandatory
minimums to which they might b¢ subject. Average sentences for all couriers was 51
months, higher than lower maximum couriers (2 months), and .departure couriers (32
months). Average sentence for minimal role couriers was 31 months, with 70 percent
receiving less than 60-month sentences, and all in Category I. Avefage sentence for minor
role couriers was 71 months, with 40 percent receiving 60-119 month sentences, equal
number-s above and below that range, and 70 percent in Category I. Average sentence for
no-adjustment couriers was 68 months, with two-thirds of offenders receiving 60-119 month
sentences, the bulk of the remainder receiving less than 60-month sentences, and 90 percent
in Category I.

Go-Betweens: Sentencing, vhowever, did not necessarily reflect the moderately
heightened seriousness of the go-between offender. The averége sentence was 47 months,
although only half of .the offenders received seﬁtences under 60 months in length. Less than
7S percent of go-betweens were in Criminal Hisfory Cate_:gory I. Go-betweens with lengthier
terms tended to receive fewer or smaller reductions. |

Street-Level Dealer: The average sentence for street dealers was 60 months, with half
receiving sentences under 60 months and half over that term. In contrast with other lesser-

role offenders who were virtually always in Criminal History Category I, only 60 percent of
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street-level dealers were in Criminal History Category I. Sentences for no-adjustment
offenders were generally more severe than for those receiving role reductions. Minor role
offenders were less likely to be in Category I, but minimal role offenders received more
severe sentences.

Mid-Level Dealer: Virtually all such dealers had Criminal History Category I
Average sentence was 68 months, with no-adjustment offenders receiving significantly higher

sentences (none under 60 months).

B. Offenders Receiving Departures on the Basis of Role

Sentences were considefably mofe severe for these offenders than for lower
maximum offenders, although both populations of offenders were generally similar with
respect to involvement factors. Sentences were generally comparable regardless of whether '
a mitigating role adjustment was applied. The average term of imprisonment for these
offenders was 35 months.

Again, over three-quarters of offenders were in Criminal History Category [, and the
same proportion received sentences under 60 months in length. A substantial number of
the remaining offenders received sentences between 60 and 120 months -- unlike most other
offenders chargeld with lesser offenses or charged with renting a drug establishment. No
significant sentencing variation was detected between offenders receiving mitigating role

adjustments and those who did not.
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C. Offenders Convicted with Lower Maximums
The average sentence among these offenders was five months, and 80 percent were
Category I offenders. With only two exceptions, lower maximum offenders were sentenced

under 60 months: 73 of the 79 offenders were sentenced to terms of a year or less.

D. Offenders Sentenced Under §2D1.8 (Renting a Drug Establishment)

Average sentences varied widely between those receiﬁng mitigating role adjustments
(7 months) and those not (26 months). The average sentence overall was 15 months,
considerably higher than that for offenders with lower maximums, but considerably lower
than that for offenders receiving departure sentences. More serious offenders received
considerably lengthier sentences. At the same time, 75 percent of offenders were in

Criminal History Category I, and 75 percent received sentences under 60 months in length.

E. Court Comments Appeared to be Limited with Respect to Appropriateness of
Punishment of Mitigating Offenders

The Working Group discerned few comments in the PSI or SOR that went to the
level of punishment applied to mitigating role offenders.** Explicit comments were not
common. Comments by courts sentencing couriers were somewhat more common, and
included one comment that it was "ridiculous" for a one-time mule to be held accountable

for the entire quantity of drugs on his person when the daily street dealer would typically

# Of course, in some cases, actions speak louder than words: where the court departed on the basis of
mitigating role, after having given a §3B1.2 reduction, some concern with the overpunishment of the offender
might be divined. Similarly, where the offender convicted of 21 U.S.C. § 844(a) or 21 U.S.C. § 843(b) receives
an additional reduction for mitigating role, we might understand the court to have commeated on the level of
punishment the offender would otherwise have received.”
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only be accountable for the small quantity known to be on his person at the time of the sale.

SECTION FOUR -- OPTIONS

While the Working Group has not formulated recommendations. the group has
attempted to setout a universe of reasonable options for qonsideration as the Commission
evaluates the appropriateness of the group’s plans for further research. If the Commission
feels that any of these options do not warrant further consideration or that other options
should be explored, feedback to the group would be helpful since it would likely impact on

the continued research strategy of the group as articulated in Section One of this report.

X. CLARIFY DEFiNlTlONS TO INCREASE CONSISTENCY OF APPLICATION

A. Provide Better Definitional and/or Illustrative Guidance as to the Application
of the Minor or Minimal Adjustment. '

The Drug Working Group’s review of monitoring data land case files has identified
certain features that are frequently common 10 offenders who receive mitigating role
adjustments. Specifically, there appears 10 be some correlation between the role performed
by the offender, as well as other characteristics, and whether the offender receives a

mitigating role adjustment. The following identify those trends:

“ Ope commentator has suggested culpability may be related to knowledge and low compensation:

[flactors indicated a limited involvement participant might include: a flat payment for a delivery, rather
than a percentage of the profits after the drugs are sold; one way delivery of drugs, with no return
delivery of money; receipt of a pre-packed bag; delivery to an individual not previously known to the
courier; close supervision by the supplier or distributor; and lack of prior experience in drug distribution.

Young, “Rethinking the Commission’s Drug Guidelines: Courier Cases Where Quantity Overstates Culpability,
"Fed. Seat. Rptr: September/October 1990, pp. 63-66. :
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1.  Correlation Between Offender Characteristics and Reduction for

Mitigating Role

a. Offender roles identified as receiving mitigating adjustment --

(1)  with some frequency:*

(a)
(b)
(c)
(d)
(e)
(f)
(g
(h
1)

Significant other
Worker/gopher
Loader

Lookout

Crew member
Storer/enabler
Money Runner

steerer r
Bodyguard M :

VL W
(2)  with little or very little frequency: A Zﬂz

(a) et level dealer™ 7y
(b) CMid-level deale /7
b. Factors, other than function, identified with persons

receiving mitigating adjustments --

(1)  with some frequency:

(a)
(b)

(c)
(d)
(e)
(®)

Criminal History Category I
Scope of participation - either single or few acts,

or, ongoing involvement with other indicia of

minor culpability;

No weapon involved;

No negotiation of terms of the transaction;
Limited scope of knowledge of the conspiracy;
Flat fee payment; and

* For purposes of classification, the group has identified other roles, such as: bodyguard/strongman, street
dealer, mid-level dealer, and grower/manufacturer.

4 Unless relevant conduct has brought in a substantially greater quantity of drugs than the defendant

personally was involved with.
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(g2) Relevant conduct bringing in substantial drug
quantities bevond that with which defendant was
personally involved.

(2)  With little or very little frequency:
(a)  Criminal history category higher than I
(b)  Ongoing participation,
(¢) Defendant personally involved with weapon or
force:
(d)  Defendant negotiated terms of transaction:
(e) Relatively expansive knowledge of scope of
conspiracy; and
(f) De_fendam supervised others.
Following additional research, the Commission can study this information and fashion
a definition of mitigating role that incorporates those characteristics that the Commission

feels warrant a mitigating role adjustment. Such a definition could articulate a general

standard for mitigating roles that focuses on the offender role, as opposed to the present

standard which is sometimes perceived to gauge the culpability of a majority of the
participants in the of‘feqse,“‘7 with examples of the types of functions (e.g., enabler, loader)
that the Commission considers generally to warrant lesser punishment. Adding to the
difficulty of providing a more precise definition is the fact that in some dfug conspiracies
participants perform different functions during different stage$ of the conspiracy -- for
example, on some days, the defendant may have merely permitted drugs to be stored in his
apartment; on other days, the offender may have sold drugs for a dealer. The Commission

may wish to address this phenomenon in any amended definition.

*7 For example, in a case involving fifteen defendants who performed clearly peripheral sorts of duties to the
drug operation and two defendants who performed more significant tasks, one could argue that the present
definition of "minor" role would prevent the conferring of "minor” status on any of those fifteen peripheral
participants, since no single one of those individuals was "less culpable than most other participants.”
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In addition, the Commission could incorporate into this general standard other

involvement factors that it considers appropriate; for example, flat fee payment, one time

or limited involvement in the drug conspiracy, etc. W
O

a minimal rolew_

adjustment. The

2. Couriers

As the empirical research suggests, some courts give courier
adjustment, some give a minor role adjustment, and others give
Commission may consider making a policy decision to create a bright line rule or

_ | o

presumption that couriers either should génerally receive a specified mitigating role
adjustment or generally receive no adjustment for the quantity of drugs that they are
carrying, as opposed to the greater quantity of drugs for which they are held "otherwise
accountable” under relevant conduct.*®

A presumption that couriers should generally receive a minor role adjustment, for
example, might be based on a belief that, in the heartland case, the typical courier is
involved in a transaction on a one-time basis, for a small amount of compensation. The
Commission cduld permit the Government to rebut this presumption by a showing of factors
that the Commission decides disqualify a courier from mitigating role status; e.g., the courier
had been involved in multiple such transactions, that the courier had a stake in the profits,
etc.

A presumption that couriers generally should not receive a mitigating role adjustment

might be based on a belief that, in the heartland case, the courier possesses some

8 This is the Department of Justice’s position; see note 6, infra.
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characteristic that the Commission coqsiders to constitute a disqualifier for mitigating role
status.*

A bright line rule that a courier should not receive a mitigating role adjustment
- might be based on a notion that, notwithstanding how limited the courier’s decision-making
authority in the overall drug operation or how limited his compensation, by transporting the
drugs he performs a crucial function in the offense charged.”

Finally, the Commission may decide that there is no heartland for couriers such that
the Commission can feel comfortable in creating a presumption favoring either a mitigating
role adjustment or no adjustment. That is, for some couriers, the offense may represent an
isolated occurrence; for othex; couriers, while the of_fense may not have been isolated, the
courier nonetheless may have very little decision-making authority in the operation; still
other couriers may haul drugs in whose sale they sharelthe profits or have negotiated the
terms.

If the Commission decided not to set out a presumption concerning couriers, it might
still wish to address two matters that potentially could result in disparity in the manner in
which courts treat couriers. First, some courts now appear to conclude that, notwithstanding
other indicia of mitigating status, because the courier’s role is so significant td the success

of the underlying venture, the courier cannot, as a matter of law, be considered to occupy

“ The Commission may have to decide what proof the defendant would have to adduce to rebut this
presumption, and it may have to address the weight of a defendant’s uncorroborated assertions concerning
matters required to rebut the presumption.

% This is apparently the basis for the Department of Justice’s position. For an analysis comparing the
function served by a courier as opposed to that served by an offloader, see the memorandum provided by the
USPOs in Miami on this question, in Appendix D. '
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a mitigating role; that is, these courts apply a bright line rule excluding the courier from a
mitigating role adjustment.

If the Commission decides that the latter construction of §3B1.2 is incorrect. it could
state clearly that if a courier satisfies whatever criteria the Commission sets out for a
mitigating role adjustment, he or she should receive that adjustment.

Having set out the criteria, the Commission might or might not wish to address the
level of proof required. The defendant generally has the burden of proof in demonstrating
his entitlement to a downward adjustment. Typically, in most courier cases, the only
evidence supporting a claim of minor or minimal role status -- that the instant offense was
_isolated, that the defendant was receiving only small compensation, that the defendant did
not know the parties for whom he was making the delivery, that the defendant was not
involved in the negotiation of the drug transaction, itself, etc. -- will be the defendant’s
uncorroborated assertion of those facts. |

If the Commission decides that a defendant’s uncorroborated assertion is inadequate
to meet his or her burden of proof, few couriers will be able to prove their entitlement to
the adjustment and the Commission will have failed in its effort to ensure that couriers who
meet the requirements for a role adjustment receive that adjustment.

If, on the other hand, the defendant’s uncorroborated assertion can carry his or her
burden, some disparity among similar offenders could result inasmuch as some courts will
always accept the defendant’s statement, some courts will never believe the defendant’s
assertion, and other courts may sometimes credit and sometimes not credit identical

descriptions of involvement by different couriers, based on the judge’s intuitive feeling about
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the defendant’s credibility.  The Commission’s ultimate determination of whether
inappropriate pumshment of couriers does in fact occur with frequency may help it to
determine how to balance the tension between increased judicial flexibility in this area and

the potential for some unwarranted disparity.

B. Add Commentary Language about the "Average" or "Typical” Participant Who
Warrants Neither an Aggravating nor Mitigating Adjustment for Role in the

Offense.
Anecdotal information suggests that some COurts feel that in multi-defendant cases,
they must classify some participants as fulfilling an aggravating role and others as
functioning in a mitigating role. New commentary language could seek to discourage this

approach by indicating that the "typical’ sort of participant, even if ten such typical

participants are mvolved in one offense, should receive neither an aggravating nor mitigating

Aectuee
role adjustment. Exarnples would likely be useful. cﬂﬂ[/ﬂ f M‘Z W W( bt Jo
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C. Address the Interplay Between Participants Who Would Otherwise be
Considered to Occupy a Mitigating Role, but for Their Supervision of a Small
Number of Other Minimal Participants.

Anecdotal information suggests that some courts refuse to give an otherwise
'mitiga'ting role 'participant a downward adjustment because the defendant may have
supeﬁ(ised other minimal participants51 and indeed-these courts may give an aggravating
- adjustmentin this situation. The Commission could consider incorporating into its arﬁended
* definitions the notion of significant supervisory(control and decision-vmaking authority.

AS

s For examplé, one offloader supervising fivéJother offloaders.
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XI. APPROPRIATENESS OF PUNISHMENT - VLM Ly
/

A. Determining the Appropriateness of Punishment. / iy M

Reasonable persons may well disagree about what constitutes appropriate punishment
or a sufficiently severe, sentence for a particular level of criminal involvement. Obviously.
it is the Commission, not a working group, that must ultimately make the poli@ decisions
concerning the manner in which to distinguish different levels of participation and the
sentencing range that is appropriate for that conduct. Through its empirical review, the
Working Group has given, and will continue to give, the Commission information that
discloses current sentencing practices in order to assist the Commission in determining
whether the drug guidelines do achieve proportionality. ﬂg%’/ /

‘

As a general matter, while empirical data can reveal what present sentencing
practices are, these data cannot disclose whether those levels are appropriate. Nevertheless.
se'"n'tenci‘ng practices. vﬁ'th regard to _less culpable defendants may provide some assistance.
'Fo_r example, if a certain level of crﬁninal involvement is frequently tﬁe subject of pleas to
charges with lower statutory maximums that ultimately lower the applicable sentencing range
si'gnificantly below that which would be applicable, that may be an indication that the parties
agree that the altemative.result would be more}punitive than necessary. Moreover, if such
charging practices are prevalent for a particular type of conduct, th. I existence may suggest

the need to reexamine the guideline that would have been applicable but for the plea

agreement. For this reason, the group has looked at cases that/suggest a plea bargain to an
offense with a lower statutory maximum, such as simple possession (21 US.C. § 844(a)) or

a telephone count (21 U.S.C. § 843(b)).
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Further, while Congress has required mandatory minimum sentences for offenses

1
involving certain quantities of drugs, it has not directed that the sentences must increase
bevond the mandatoryv minimum as the quantity increases. It might be useful for the

Commission to study the present sentencing practices to determine whether there is category

of offender for whom the mandatory minimum sentence should act as a cap, not a floor.

/U(%LZ/#’“/F% o i A e o W &’W///

B. If an Inappropriate Level of Punishment is Perceived to Exist for a Certain
Category of Offender, What Options Might be Considered?

1. Relevant Conduct

a. Relevant conduct could be narrowed with respect to less
culpable defendants.

Anecdotal information suggests that it is sometimes the broad reach of §1B1.3
(Relevént Conduct) that results in sentences that are sometimes perceived as too harsh for
a given offender. For example, the street dealer who is personally involved with only a

;
small quantity of drugs may, depending on the facts revealed by the investigation, become
tied to a large conspiracy and held accountable for a correspondingly large quantity of drugé.
If the quantity of drugs attr-ibuted to the conspiracy is large enough, some may perceive even
a four-level reduction for minimal participation to be inadequate.

Accordingly, the Commission could decide, in the case of a defendant who othemise
qualifies for a mitigating role adjustment, the "reach” of relevant conduct would only extend

to that quantity of drugs with which the defendant was personally involved or aided and

abetted; in other words, eliminate the applicability of the "otherwise accountable” language-

54



from §1B1.3(a)(1) for the less culpable offender.’* /
~ Attempting to narrow the scope of relevant conduct, even for just the lessvculpable

offender, would present many challenges to the drafté;. First, eliminating the applicability
of the "otherwise accountable" prong of §1B1.3 to mitigating role offenders. as newly defined
by the Commission, would not benefit al@ offenders whom some perceive to receive excessive
sentences as a'result_ of tl;e present reach of §1B1.3. |

For instance, with regard to the above example of the street dealer who becomes tied
to a large quantity of drugs as a result of being tied in with a large conspiracy, the
Commission may decide that, standing alone, being a street dealer is simply not a minor or
a minimal type role, in the same way that an offloader, gopher, or enabler might be
considered to be a less culpable player. Then, because he cannot be classified as a
minor/minimal participant, the street dealer would not receive the benefit of any narrowing
of relevant conduct.”

In addition, if the Commission decided to reduce the present sentencing ranges for

couriers, merely narrowing the reach of relevant conduct would likely have little effect on

the sentences of couriers, whose offense levels are generally set by the quantity of drugs that

2 The Justice Department takes the opposite approach; namely, it is their position that a defendant should
‘only be eligible for consideration for a mitigating role adjustment if relevant conduct brought in criminal conduct
(e.g., drugs, fraudulent acts) beyond what the defendant did, or aided and abetted. In other words, a courier,
for example, should never receive a mitigating role adjustment that would lower his offense level below that which
corresponds to the quantity of drugs with which he or she was involved; he or she could receive such an
adjustment only for the quantity of drugs beyond those that the defendant possessed, which additional quantity
he would be "otherwise accountable for" through §1B1.3(a)(1).

% Unless the definition combined the notion that while not entitled to a mitigating role reduction for drugs
with which he was directly involved, the street dealer could be considered a minor/ minimal participant for the
overall conspiracy and, thus, not reached by drugs beyond those with which he was personally involved, requiring
the minimal/minor definition to do double duty.

5%



they are carrving, rather than the conspiratorial éonduct with which they are involved. since
that can rarely be ascertained.

Second, eliminating the applicability of the "otherwise accountable” prong to
identified types of participants may have no effect on less culpable otfenders whose otfense
'l'evel- can be determined only by .looking to the conspiratorial conduct with which they were
involved. For example, the girlfriend who has had no involvement in drug activities other
than to allow her drug dealer boyfriend to use her apartment to conduct his drug operation

\has "aided and abetted" the entire quantity of drugs for whic;h ihére is some nexus to her
apartment. Thus, even if the "otherwise accountable” prong were not applied to this
girlfriend, her offense level could still be high.

If one removed the applicability of both the aiding and abetting and otherwise
accountable prong of §1B‘1.3 to such a participant, there would be no way to calcglaté her -
offense level >

Finally, if the Commission can limit the applicability of §1B1.3 to less culpable
offenders in a way that makes a substantial difference in their offense levels, the need for
a careful and precise definition of such offenders becomes crucial, and the likelihood of

vigorous litigation over the applicability of minimal/minor status will be increas-ed.s'.5

Specifically, if the guidelines render a mitigating role status as the pivotal factor for

purposes of determining whether relevant conduct should be narrowed, the weight placed

% In that case, one would likely have to create an offense level for the conduct, much like present guideline
for renters of drug establishments.

S Of course, this consequence will occur with any option that increases the significance of fact-finding
regarding the mitigating role adjustment.
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on a court’s finding regarding that status becomes much heavier. For example, assume that
a defendant is arguing that he is a minor participant and thus that his relevant conduct
should be narrowed. If the difference resulting from a narrowing of the relevant conduct
is ten levels and the role adjustment is two levels, a twelve-level difference would hinge on

a guideline that some might argue is barely precise enough to justify a two-level reduction.

b. Relevant conduct could be narrowed for all participants.
whether or not in a mitigating role.

Some have suggested that instead of focusing on a type of offender for whom relevant
conduct should be narrowed, the Commission should simply narrow the scope of the
guidelines for all offenders by narrowing the usage of the term, "jointly undertaken criminal
-activity." That is, it is suggested the Commission draft a definition of "jointly undertaken"
that would render the street dealer responsible for only those drugs with which the offender
dealt, or from which he derived benefit.

This approach to narrowing the guideline would avoid the problem of placing too
much weight on a finding regarding mitigating role status, as discussed above. Again, the
drafter would face difficulties in crafting a definition that would include very culpable
participants who may never touch any drugs and exclude the less culpable participant whose
. offense level is perceived by some to be too high under §1B1.3.

For example, a definition that held a street dealer responsible for only the drugs he
dealt, but not the drugs of other street dealers in the overall conspiracy, might also
unintentionally absolve one high-fanking lieutenant in a drug ring of any responsibility for

dmg quantities with which he was not directly involved. In addition, carried to its logical
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extreme, such a definition tends to negate a participant’s liability as a conspirator, by holding
him responsible for only those quantities for which he is guilty of a substantive crime.
Further, that kind of narrowing may understate the sfreet dealer’s culpability. That
is. tving the street dealer to the Medellin cartel is obviously too much; tving him only to the
quantity of drugé tbat he sold on the particular day of his arrest, however, may be too little.
Nevertheless, although there are numerous conceptual and practical problems.
involved in any effort to narrow the reach of relevant conduct, the Commission arguably has
more flexibility in this endeavor, in terms of the constraints imposed by some
mandatory minimum statutes, than in trying to reduce further the sentencing ranges of
persons, such as couriers,® who are clearly guilty of substantive crimes involving the

requisite quantity of drugs.’’

%6 One revision that the Commission could consider making would be indicate in commentary that jointly
undertaken activity does not include the activity of other couriers with whom one may be travelling. That is, if
five Mexican couriers, each carrying drugs, walks across the border, each of the five would be responsible only
for the drugs that be was carrying, absent evidence that he was supervising the other couriers. Some judges in
border states appear to be apportioning the quantity of drugs in this manner, even though the Guidelines, as
presently written, would likely disfavor that approach.

57 See David Debold Memorandum on Mandatory Minimum Sentences (November 5, 1991). Essentially,
the memo notes that while there can be little confusion regarding the applicability of a mandatory minimum
sentence on a person such as a courier who is clearly guilty of a substantive crime involving the requisite quantity
of drugs, there is some ambiguity with regard to the operation of a mandatory minimum statutes with regard
the calculation of quantity in conspiratorial conduct.
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c. Relevant conduct could be clarified to heighten understanding
of its scope so that similar defendants are sanctioned in a
similar manner.
The operative language from §1B1.3(a)(1), comment. (n.1), that has caused confusion
and misunderstanding is:*®
In the case of criminal activity undertaken in concert with others, whether or not
charged as a conspiracy, the conduct for which the defendant "would be otherwise
accountable" also includes conduct of others in furtherance of the jointly-undertaken
criminal activity that was reasonably foreseeable by the defendant. .. Where it is
established that the conduct was neither within the scope of the defendant’s
agreement, nor was reasonably foreseeable in connection with the criminal activity
the defendant agreed to jointed undertake, such conduct is not included in
establishing the defendant’s offense level under this guideline. (Emphasis added)
Tt might be useful to further illustrate what is not included in relevant conduct as well
as what is. For example, if a (non-live in) girlfriend knows her boyfriend has been involved
in the sale of ten kilograms of cocaine in the last five months, makes a delivery of one
kilogram for him when he falls ill, for which she is paid a sum of money appropriate to that
assistance, and knows of his subsequent involvement in the sale of another ten kilograms
in the next five months, does her relevant conduct sanction her for one kilogram or for
twenty-one kilograms?*® While MFAQ #92 would appear to resolve the issue by holding
her liable for one kilogram, the guidelines are less than clear on the result.
Among the proposals of the Judicial Conference is one that would clarify relevant

conduct (§1B1.3) by amending the guideline and commentary to "clarify that judges have

flexibility to individualize the offense level according to the harm for which the defendant

% Most Frequently Asked Question #92 was promulgated to help clarify the confusion; it includes the
statement that "Standing alone, the fact that the conduct of others was reasonably foreseeable to the defendant
does not make the defendant otherwise accountable for that behavior” (emphasis added).

% Assume she did not benefit from or facilitate the distribution of the other 20 kilos.
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was personally culpable.”®® More specifiéally, the purpose of the Judicial Conference’s
recommendation is to:

clarify that defendants in all types of offenses are to be punished only for

criminal acts and harms which were reasonably foreseeable, or of which they

were personally aware. It would give judges flexibility to tailor the offense

level. especially that part due to the aggregation of amounts of drugs or

money, according to the part of the total for which each defendant should be

held culpable.®*

The Judicial Conference points out that the commentary language to relevant conduct
limits the conduct of co-conspirators that will be attributed to a defendant in question to
that which the defendant is aware of or should have foreseen. According to the Judicial

Conference, however:

these limitations are often overshadowed by the "common scheme or plan”
language found in the text of the guideline itself. Revising the guideline to

© Report and Recommendations of the Judicial Conference of the United States for Amendments to the
Sentencing Guidelines, Appendix A, Recommendation 7, p. 8.

Recommendation 7: “Clarify the relevant conduct Guideline to ensure that offense levels are tailored to individual
culpability.” Amend §1B1.3 as follows (existing titles and proposed inserts to text are underlined):

§1B1.3. Relevant Conduct (Factors that Determine the Guideline Range).

(a) Chapter Two (Offense conduct) and Three (Adjustments).

(1) all acts and omissions committed or aided and abetted by the defendant, or for which the defendant

would otherwise be accountable, or_counseled, commanded, induced, procured, or willfully caused by the
defendant, or in the case of joint criminal activity, reasonably foreseeable acts of others in furtherance of the
jointly undertaken criminal plan, that occurred during the commission of the offense of conviction, in preparation
for that offense, or in the course of attempting to avoid detection or responsibility for that offense, or that
otherwise were in furtherance of that offense; '

(2) solely with respect to offenses of a character for which 3D1.2(d) would reduire grouping of multiple

counts, all such acts and omissions and amounts that were part of the same course of conduct or common

_scheme or plan as the offense of conviction, and of which the defendant was aware or which were reasonably
foreseeable to the defendant.

¢ Ibid, p. 9.
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clarify that knowledge, foreseeability, and the scope of a defendant’s
agreement can be used to tailor the offense level, as suggested in Judicial
Conference recommendation 7, could help prevent imposing disproportionate
punishment on couriers and other minor participants in conspiracies involving
large amounts of drugs or money.%

It is not immediately clear to the Working Group how this proposal would “ensure
that offense levels are tailored to individual culpability" in any material respect that is
different than the current guideline and commentary'language.

The 1989 Working Group on Role in the Offense drafted possible additional
commentary language for the role guideline® to clarify the interplay between relevant
conduct and possible adjustments for role:

[a]s with all Chapter Three adjustments, the determination of role is made in the
context of relevant conduct. Role must, therefore, be determined by assessing a
particular defendant’s culpability in relation to the acts and omissions within the
relevant conduct for which he is accountable. Insome cases the relevant conduct will
be identical for each defendant, encompassing the same acts and omissions and
participants. However, relevant conduct may differ for defendants such that the acts
and omissions for which one defendant is accountable will not be the same as those
acts and omissions for which another defendant is accountable. Likewise, the
number of participants included in the relevant conduct for different defendants may
vary. The proper adjustment for role will therefore assess a defendant’s culpability
relative to those other participants and individuals within the parameters of his own
relevant conduct as opposed to attempting to assess relative culpability of co-
defendants in the overall criminal enterprise. Thus, when an offense involves more

than one individual, 3B1.1 or 3B1.2 (or neither) may apply...." '

8 Report and Recommendations of the Judicial Conference of the United States for Amendments to the
Sentencing Guidelines, p. 9.

© Byt it was not sufficiently developed for timely presentation to the Commission for consideration.

61



Wl Pt

2. Create an Additional Mitigating Role Categorv_for Peripheral
Offender with an Adjustment Greater Than Four Levels. or Permit a
Departure tor Such an Offender.

a. Create a "super-minimal"” category and give a six-, or more, level
reduction for this participant.

The advantage of this option is that it would tend to give judges more discretion to
differentiate between less culpable defendants, and to give a greater reduction for those tor
whom they feel the four levels is insufficient given their less than "minimal” status on the
culpability continuum.

Unless such an option was accompanied by a clear definition of "peripheral,” and
clearer definitions of minor and minimal, however, it likely would create more disparity in
application. In addition, some might argue tﬁat the creation of a new category reflects a
. misunderstanding of the current objection to the drug guidelines, as presently created. That
is, first, in terms of application, the professed problem with the current guidelines does not
lie in there being too few categories, but in the lack of clarity in the definition of these
categories.

Second, if the guidelines’ primary reliance on the quantity of drugs is perceived to
produce, at a certain point, sentences that are too harsh for an offender’s level of
culpability,* a system that still relied largely on such a determiner, even though it provided

for greater mitigation, would be subject to the same criticism.

%  Those who would argue that quantity proves too much in determining a seatence might agree that a

higher penalty is appropriate for the offloader of cocaine from the Queen Mary than it is for the offloader of
ten pounds of marijuana from a rowboat, but they would argue that the sentence should not be ten times as
severe and, accordingly, that at some point, quantity becomes irrelevant.
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b. Clarify ability to depart downward if lesser role warrant a
greater reduction than four levels.

This option would have an advantage similar to the "peripheral category,” in that it
would permit judges, in the rare case of a truly peripheral defendant, to depart. Such
departure language might include a recommended number levels for the depamjre (say. two
levels). |

The disadvantages of the "peripheral category" are heightened for the "peripheral
departure”; that is, there could be wide ranging disparity in the decision to depart and in the
level of departure. Further, the categories of participation in drug conspiracies are fairly
predictable and it is unlikely that there will be an atypical offender for whom the

Commission could not draft an appropriate guideline.

3. For Higher Offense Levels, Increase the Minor/Minimal Role
Adjustment Levels.

Under ;his option, the Commission could determine that at a certain level, the
downward adjustment for minor and minimal role would be increased. This option would
reduce further the sentence for the offloader who has helped unload the Queen Mary than
does the present guideline. It does,. however, add another element of complexity to
guidelines that are arguably already complex enough and it still could still result in a very
large sentence for a minimal participant accountable for conspiratorial conduct involving

large quantities of drugs.®

% Judge Smalkin (D. Md.) has recommended that the Commission consider creating a tiered structure,

ranging from the top leaders of a ring to the most minuscule hangers-on, and give a per cent adjustment
depending on one’s placement within the tier. For example, a top leader would get 100% of the range; a top
(continued...)
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4. © Cap the Qffense Level of Mitigating Role Participants: Either at the

Level o’{the Mandatorv Minimum Sentence Corresponding to_the

ount or at Some Lesser Level.%

Where to ﬁlace the céb‘?
The Commigsion could readily cap all mitigating role offenders at the mandatory
minimum sentende level. At pfesent, the offense level goes up as drug quantities go up.
even beyond the mandatory minimum level. An amendme;lt of the guidelines to make vthe
mandatory minimum sentence a cap, not a floor, for nﬁtigating role participants would ease
what are perceived to be harsh sentences for minimal participants swept into wide fanging‘
conspiratorial conduct.

The advantage of this approach i§ that it would clearly comport with Congressional
intent without requiring a greater sentence than COHgCSS has mandated. That is, Congress
may require a ten-year sentence for involvement in five kilograms of cocaine; it does not
require a higher sentence for higher quantities and thus the Commission céuld cap the
sentence of mitigating role offenders at the mandatory minimum sentence.

The shortcoming of this approach is that, while it will eliminate extremely long

sentences for mitigating role participants, it may not provide much relief to certain offenders

%(...continued)
lieutenant would get 75% of the range; a minimal participant would get 25% of the range. would. The guidelines
are inherently based on a percentage formula already; thus, this approach would arguably duplicate the present
working of the guidelines, albeit in a more complex manner. See Appendix D for a copy of the Smalkin
proposal, and a possible variation thereon.

%  The Legislative Subcommittee of the Federal Public and Community Defenders has submitted to the
Commission a suggested amendment to the drug guidelines that uses a cap approach. See Appendix D. The
Defenders would cap minimal participants involved in marijuana or "less serious” types of drugs at a level 16;
if involved in other controlled substances, the cap would be a level 20. The Defenders would cap a minor
participant’s offense level at 22 and 26 for "less serious” drugs and other controlled substances, respectively.
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who some in the field believe now receive overly hg sentences.®’

The Commission could also consider capping the offense level of mitigating role
 ~——r

offenders at a level less than tjfe r‘handatory mim'm@lf the Commission decided

to create a cap. it would have to decide to what extent, if any, the existence of mandatory.
minimum sentencing statutes should affect the Commission’s decision this area.

As Dave Debold notes in his memorandum on this subject, there may be some room
to argue that Congress’ intent was more ambiguous with regard to the triggering of
mandatory minimum statues for conspiratorial conduct than for substantive violations.*®
The Commission may consider wﬁether it should or can, within tﬁe limitations of drafting,
set out conduct for which a cap lower than a mandatory minimum would apply.

For example, a cap might apply to otherwise qualifying mitigating role participants
who have not had actual or constructive possession for any period of time of quantities of
drugs exceeding the cap or the mandatory minimum statute. Thus, such a cap would cover
the gopher, significant other, offloader. etc. It would not apply to the courier, who has
actually possessed the requisite quantity of drugs, usually for at least several hours or days,

although the latter might <:i!! receive a 2 level reduction as a minor participant.

b. How to determine who is entitled to "cap” treatment?
In addition to setting out a definition for the minor/minimal participant who is

entitled to "cap” treatment, the Commission could consider adding other qualifiers or

" The Working Group continues its empirical study of the actual sentences imposed on various categories
of drug offenders. ‘
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disqualifiers for such treatment. Illustrative examples of factors. that could be required
before the cap limit would be applicable to a given defendant are:

| (1) no gum: S

(2)  no drug points/drug priors for drug trafficking kinds of
offenses; not simple paossession;

(3)  Criminal History I or II; and/or

(4)  acceptance of responsibility.

The advantage of an approach involving qualifiers or disqualifiers is that it would
tend to insure that only the defendant worthy of more lenient treatment receives that
treatment. Thus, the offloader with a prior drug felony conviction, who carries a gun during
the offense would not be subject to a cap, if the above qualifiers were chosen. Further, it
puts less pressure on the drafter to draft as tight a definition of mitigating role participant.
if other factors exist to assure that only the appropriate offenders receive special treatment.
through a cap or otherwise.

Nevertheless, contingent provisions have been disfavored as a gen'eral matter in the
guidelines and the Commission will likely proceed cautiously in creating such provisioris,
since the existence of one of these factors could spell the difference betweenan offense
level at a cap level or one at many levels higher. Indeed, the same principle holds true for
giving cap treatment to a mitigating role offender, which is also a contingent provision; the
definition for that offender must be carefully drafted in order to insure that large differences

in offense levels between similar offenders do not occur as a result of a mushy guideline on

which two equally reasonable judges could differ in their interpretation.
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/ of driving while intoxicated, and the year before that again for assault. These earned him
three criminal history points and placed him in Criminal History Category II.

Policy Statement §4A1.3 encourages departures where reliable evidence suggests that
the criminal history category does not adequately represent the seriousness of the defendant’s
past conduct. The Judicial Conference is concerned that in some cases, however, judges may
not appreciate that they can depart if there is reliable evidence that the defendant is more
dangerous than the typical offender in his criminal history category. Judicial Conference
recommendation 6 clarifies that evidence concerning both the degree and the type of risk
presented by a defendant should be taken into account when considering whether to depart.

g 7.  Clarify the relevant conduct Guideline to ensure that offense
levels are tailored to individual culpability. )

Defendant was a first offe;lder. indicted as part of a conspiracy on two counts of drug
trafficking and one count of use of a firearm during a drug offense. She plead guilty to one
trafficking count. Her role was courier. She met with other co-defendants and arranged to
pick up a truck and drive it across the border, for which she was to be paid $5,000.
Another co-conspirator met her in New Mexico, where they were both arrested. The co-
conspirator was carrying a gun. Though given the reduction for acceptance of
responsibility and for playing only a minimal role in the offense, the 2 kg. of cocaine found
in the truck and the presense of a gun led to an offense level of 24, with a guideline range
of 51-63 months in prison. She claimed that she was told only marijuana was involved and
that she knew nothing of the gun. The probation officer, applying the relevant conduct
guideline, determined that the full amount of the cocaine in the truck and the adjustment for
possessing a gun during the offense applied to the defendant, since it was all part of the
“same course of conduct or common scheme or plan as the offense of conviction.”

Guidelinc §1B1.3(a)(2).”

Some courts have held that quantities of drugs or firearms possessed by co-
conspirators should not be atmibuted to a defendant unless she was aware of them or should
have foreseen them. This limitation, as well as one concerning the scope of criminal activity in
which a defendant agrees to participate, can be found in the application notes to the relevant
conduct guideline. But these limitations are often overshadowed by the “common scheme ot
plan” language found in the text of the guideline itself. Revising the guideline to clarify that
knowledge, foreseeablity, and the scope of a defendant’s agreement can be used to tailor the
offense level, as suggested in Judicial Conference recommendadon 7, could help prevent
imposing disproportionate punishment on couriers and other minor participants in conspiracies
involving large amounts of drugs or money. :



history category significantly over-represents the *seriousness of tnz
defendant’s criminal history*. Examples might include offenders whose poir:s
result from unusually harsh sentencing for misdemeanors or from a siring o;
convicrions for relanvely minor, vicimless crimes such as prostituzion.

(¢) In considering a departure under this these provisions the Commission
intends that the court use, as a reference, the guideline range for a defendant
with a higher or lower criminal history category, as applicable. For example, if
the court concludes that the defendant's criminal history of I significantly
under-represents the seriousness or extensiveness of the defendant’s criminal
history, and that the seriousness of the defendant’s criminal history most
closely resembles that of most defendants with a Category IV criminal history,
the court should look to the guideline range specified for a defendant with a
Category VI criminal history to guide its departure. The Commission
contemplates that there may, on occasion, be a case of an egregious, serious
criminal record in which even the guideline range for a Category VI criminal
history is not adequate to reflect the seriousness of the defendant's criminal
history. In such a case, a decision above the guideline range for a defendant
with a Category VI criminal history may be warranted. However, this
provision is not symmetrical. The lower limit of the range for a Category I
criminal history is set for a first offender with the lowest risk of recidivism.
Therefore, a departure below the lower limit of the guideline range for a
Category I criminal history on the basis of the adequacy of criminal history
cannot be appropriate. -

Recommendation #7:  Clarify the Relevant Conduct Guideline to ensure that
offense levels are tailored to individual culpability.

The Judicial Conference proposes that the Sentencing Commission revise the relevant
conduct guideline (1B1.3) and accompanying commentary to clarify thar judges have flexibilicy
to individualize the offense level according to the harm for which the defendant was personally
culpable. ' '

Commentary accompanying the guideline defines the phrase “otherwise be accountable”
in (2)(1) as "conduct that the defendant counseled, commanded, induced procured. or willfully
caused” and also conduct of others in furtherance of jointly-undertaken criminal activity that
was reasonably forsecable to the defendant, but not if the conduct was “neither within the
scope of the defendant's agreement, nor was reasonably forseeable.” The proposed
amendment would make these supplemnental definidons part of the guideline itself.
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\Most important, the revisions would clarify that the foreseeability and scoge of
agreement criteria apply to §1B1.3(a)(2) aggregable offenses. At present. the “comumon cowse

of conduct or common scheme or plan” standard found 1n (a)(2) sometmes conflicts wiih &2

standards in the application notes, since offeases covered by (a)(2) are often also joinl:-
uacemaken. The illustratons in the commentary suggest that defendants who aid and abet 2
joint criminal activity are liable for the full amounts of drug or money, notwithsianding claiTs
that they were not aware of and could not reasonably foresee the amounts involved. This
suggests that all conduct that is part of a common scheme or plan may be atmibuted 0 2
defendant, regardless of foreseeability. Application note 2 may be intended to make tae
“common scheme or plan” standard secondary to the criteria in applicadon note 1, but this is fas

from clear.

The purpose of Recommendation #7 is to clarify that defendants in all types of offenses
are to be punished only for criminal acts and harms which were reasonably foreseeable, or of
which they were personally aware. It would give judges flexibility to tailor the offense level.
especially that part due to the aggregation of amounts of drugs or money, according to the pazt
of the total for which each defendant should be held culpable. )

1B1.3. Relevant Conduct (Factors that Determine the Guideline Range).

@) Chapte~ Two (Offense conduct) and Three (Adiusmments).

(1) al] acts and omissions committed or aided and abetted by the defendant.
or for which the defendant would otherwise be accountable, or counselel.
commanded, induced. procured, or willfully caused by the defendant, or in the
case of joint criminal activiry, reasonably foreseeable acts of others in
furtherance of the jointly undertaken criminal plan, that occurred during tae
commission of the offense of convicdon, in preparaton for that offense, or in
the course of attemptng to avoid detecton or responsibility for theat offense. or
that otnerwise were in furtherance of that offense:

2) sole: with respect to offenses of a character for which 3D1.2(d) would
require grouping of muldple counts, all such acts and omissions and amounts
that were part of the same course of conduct or common scheme or plan as the
offense of conviction, and of which the defendant was aware or which were
reasonably foreseeable o the defendant.

Recommendation #8: Consider modification of the Accepfance of
Responsibility.Guideline.

The acceptance of responsibility guideline allows for a reduction of two offense levels
(or roughly a 25 percent reduction) when a defendant "clearly demonstrates a recognition and
affirmative icceptance of personal responsibility for his criminal conduct.” The guideline
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SPOUSE,/MATE

Mode of Conviction
oOf thirteen defenaants identified eleven oled guilty while two went o 'rial  Neither of tne ac 2aizr=3n"3
~N0 exercised therr rignt to trial recelved @ mitigating role agjustment.

Plea Stipuiations

oOf ignt cases with avallable information. two defendants stipulated to amount of drug. One cefengar:
recewved a minimal

[-4} migating rote adjustment while the other defendant received no role adjustment,

oOf eight cases with available information. one defendant stipulated to offense level. guideline range. =r
sentence. .

ot eight cases with available information. one defendant stipulated to role in the offense. However :nis
defendant did not receive a mitigating role adjustment.

o0t eight cases with available information. the government agreed in only one case to make a 5K moticn
for a reduction in the defendant’s sentence. This case also received a minor [-2] role adjustment.

ein half of the eight cases with available information. the defendant agreed to cooperate with the authorities
(no formal 5K motion was made by the government). in two of these four cases the defendant recervea a
mitigating role adjustment.

Sentence

eFive of the thirteen defendants were sentenced to no term of imprisonment. In two of the cases the term
of imprisonment was a year or less. Five of the defendants were sentenced to a term of imprisonment
between 13 and 60 months imprisonment. One defendant was sentenced to between 61 and 120 months
imprisonment. Mandatory minimums were imposed in five (1 year. n=1: 5 years. n=3: 10 years. n=1) of
the thirteen cases.

e



ENABLERS (Renters/No Profit)

Mode of Conviction
o0t seven defencants identified six pied guiity while only one went 1o tnal. The defendant who exercises
his. her right to tral received a minor [-2} role adjustment. '

Plea Stipulations
o Of four cases with available information. one defendant stipulated to amount of drug. The cefendant trat
stipulated to drug amount received no role adjustment.

oOf five cases with available information. one defendant stipulated to offense level. guideiine range. :r
sentence.

eNone of the defendants with information availabie stipulated to role in the offense.

eOf four cases with available information. the government agreed in two cases to make a SK motion for a
reduction ‘in these defendants sentences. The two cases that received a SK motion additionally received
‘a {-3] and a minor {-2] role adjustment respectively.

oIn three of the four cases with available information. the defendant agreed to cooperate with the authorities
(no formai 5K motion was made by the government). In two of these three cases the defendant aiso
received a mitigating role adjustment. a {-3] and minor [-2] role adjustment respectively.

Sentence

eNone of the seven enablers identified were sentenced to no term of imprisonment. One defendant was
sentenced to a year or less in prison. This defendant aiso received a [-4] minimal role adjustment. Five of
the seven defendants were sentenced to between 61 and 120 months imprisonment. One defendant was
sentenced between 121 and 180 months imprisonment. Mandatory minimums were imposed in two cases.
both mandatory minimums involved a term of 10 years.



COURIERS

Mode of Conviction

®Of 158 defendants identified 137 (81 53+, pled guilty while 31

:78 53%:) went 10 tnal. Of the 31 defendants who exercised their rignt +o tnal eight (25.33;, recen, aq
mitigating role adjustment. However. 48 (35.0%) of those defendants that oled guilty aiso recewes
mitigating roie adjustment, Interestingly. all 27 defendants that feceived a mimimai role agjustment cis
guilty :

Y gn 1w

Plea Stipulations .

®Qf 85 cases with available information. 22 (25.9%) defendants stipulated to amount of darug. Two of :rs
22 defendants stipulated and received a minimal [-4] role adjustment, five of the defendants sticuiateg arc
received a minor [-2] roie adjustment. However. 14 (63.6%) of the 22 defendants that stiputated to zrug
amount received no role adjustment.

®0Of 90 cases with available information. 36 {40.0%) stipulated to offense level. quideline range. or sentencs
Of these 36 defendants . 3 received a minimal role adjustment and 6 received a minor roie adjustment
Twenty-five defendants received no adjustment. Two defendants stipulated and received an aggravating role
adjustment.

o0f 83 cases with availabie information. eight defendants stipulated to role in the offense. One half (n=4i
of these eight cases also received a mitigating role adjustment.

¢Of 84 cases with available information. the government agreed in six cases to make a 5K motion for a
reduction in the defendant's sentence. Two of these six cases also received a minor (-2} role adjustment.

ein close to thirty percent (n=25) of the 84 cases with available information. the defendant agreed to
cooperate with the authorities (no formal 5K motion was made by the government). In seven of these
twenty-five cases the defendant received a mitigating role adjustment. In 17 of these cases the defendants
received no role adjustment. And in one case the defendant received an aggravating role adjustment.

Sentence

®in less than four percent (n=6) of the couriers were sentenced to a term of a year or less imprisonment.
Over half (51.8%) of the couriers were sentenced to between thirteen and sixty months imprisonment. An
additional thirty-five percent of the Couriers were sentenced to between 61 and 120 months imprisonment.
Finally. two cases received sentences between 181 and 240 months imprisonment. Mandatory minimums
were imposed in over seventy percent (5 years. n=83: 10 years, n=38) of the 170 courier cases.



UNLOADERS

Mode of Conviction

o Of the 13 gefendants identified 11 pled guilty while two went to tral. Of the two defendants who exerc:sec
their nignt to trial one received a minimal {-4] mitigating role adjustment. The other defenagant that went 12
trial recenved no role adjustment.

Plea Stipulations _

o Of the 9 cases with available information. only one defendant stipulated to amount of drug. This cefencar:
received a minimal

(-4] mitigating role adjustment.

eOf 10 cases with available information. four stipulated to offense level. guideline range. or sentence. Cf
these four defendants. two received a minimal role adjustment and 1 defendant received a mingr roie
adjustment. One defendant received no adjustment.

oOf 10 cases with available information. two defendants stipulated to role in the offense. One defehdanf
received a minimal (-4] role adjustment while the other defendant received a minor (-2] role adjustment.

eOf 10 cases with available information. the government agreed in two cases to make a 5K motion for a
reduction in the defendant's sentence. Neither of these two defendants received a role adjustment.

ein three of the 10 cases with available information. the defendant agreed to cooperate with the authorities
(no formal 5K motion was made by the government). Of these three one defendant received a mitigating
role adjustment.

Sentence

eNone of the unloaders identified received a sentence of a year or less. Five of the 14 unioaders received
sentences between 13 and 60 months imprisonment. Six of the unloaders received sentences between 61
and 120 months imprisonment. Three unlcaders received sentences between 121 and 180 months
imprisonment. Mandatory minimums were imposed in over seventy percent (S years, n=3: 10 years. n=7)
of the 14 uniocader cases.

B-27



GO-BETWEEN (Bring the Parties Together)

Mode of Conviction
o0t the 28 defenaants identified 26 (92.9%2) pDled quilty while two went to trial. Neitner of the twg cefencar:s
- wno exercisad thewr right to trial recetvea @ mitigating role agjustment.

Plea Stipulations

Ot the 18 cases with available infarmation. six (30.8%) defendants stipulated o amount of drug. Tac i
_these six cases addticnally received a mitigating role adjustment. a minimal and minor adjustmer?
respectively.

eOf 16 cases with available information. six stipulated to offense level. guideline range. or sentence. Three
of the six defendants that stipulated received a mitigating rote adjustment. One defengant recewec 2
minimal role adjustment while two defendants received a [-3] adjustment.

@Of 17 cases with available information. only one defendant stipulated to role in the offense. This defencar:
received an additional minimal [-4] mitigating role adjustment.

eOf 17 cases with available information. the government agreed in seven (41 2%) cases to make a 3K
motion for a reduction in the defendant’s sentence. Over haif (57.1%. n=4) of these seven defendants also
received a mitigating role adjustment. One defendant received a minimal (-4} role adjustment while two
defendants received a minor {-2] role adjustment.

ein nine of the 16 cases with available information. the defendant agreed to cooperate with the authorities
(no formal 5K motion was made by the government). Of these nine. four defendants received a mitigating
role adjustment. One defendant received a minimal role adjustment while three defendants received a minor
role adjustment. '

Sentence

eSeven of the go-betweens identified received sentences of a year or less. Thirteen of the defendants
received sentences between thirteen and sixty month imprisonment while five defendants received sentences
between 61 and 120 months imprisonment. Three cases received sentences between 121 and 180 months
imprisonment. Seventy-five percent of the go-betweens identified received prison sentences of more than
a year. Mandatory minimums were imposed in over eighty-five percent (1 year. n=2: 5 years. n=13: 10
years. n=9) of the 28 go-between cases. : .



RECEIVES - SELLS TO USER

Mode of Conviction

oOf the 207 defendants identifieg 77 3% (n=161) of them pled guilty while 22.2°: (n=46) ~ert 13 nar It
ot the defendants who went to triai received no role in the offense adjustment. six recered aggra.au-z
roles. and one received a mitigating roie. 16 of the defendants who pled guity receved minor or mirir
role adjustments. '

Plea Stipulations
eOf the 107 cases with information available 31 (29.0%) stipulated to a drug amount. {Twe cases inai
stipulated to drug amount received a -2 Chapter 3 role adjustment).

eOf the 106 cases with information available 40 (37.7%) stipulated to offense level. guideline range. =r
sentence. Of the forty cases that stipulated only 3 received a mitigating adjustment. 33 cases recenea no
adjustment. and 4 cases stipulated and received an aggravating role adjustment.

ein 10 cases there were stipulations to gun possession.

eNine out of 106 cases stipulated to role in the offense. Four of these nine cases received a -2 role
adjustment while 2 cases received no adjustment and three cases received an aggravating adjustment.

eThirteen of the 104 defendants identified received an agreement to make a 5K reduction motion at
sentencing. None of the thirteen received a mitigating role adjustment. One case received an aggravating
(~2) adjustment.

eOver half of the street level defendants agreed to cooperate with authorities (54/51.4%). However only 5
of these defendants received a mitigating role adjustment. Additionally S of those who agreed to cooperate
received an aggravating role adjustment.

Sentence

09.6% (n=20) of the defendants received sentences of a year or less. four of these defendants received no
prison sentence. 37.5% (n="78) defendants received prison sentences between 13 months and 5 years. and
30.2% (n=63) received sentences between five and ten years. 22.5% (n=47) of defendants received
sentences of 15 years or more. 21.6% (n=45) of street level dealers were not sentenced under mandatory
minimum statutes. 78.3% (n = 163) of these defendants were sentenced under mandatory minimum statutes.



APPENDIX C -- Case File Review Supporting Data



H)0

1

103

404

407

Bricf >um@mars of Offeanse and Facters thar [afluenc: Roie Determunation

Specific Role of the Drug Offender (Circle all that apply)

SO -- Gurlifriend - Spouse BG -- Bodvguard Strongmuao
GO -- Gopher Worker. Emploves PR -- Protessional Expertise
OF -- Otf-loader., Loader AP -- Alrcraft Piot or Shup Captain
CR -- Crewmember FF -- Fiunancier
LO -- Lookout GR -- Grower Manufacturer
SR -- Storer. Enabler ST -- Streat Dealer Sells to User
MO -- Moneyv-Runner MI - Mid-Level Dealer. Sells to Othzr Dosiors
MU -- Mule (Drug On Person) HI -- High-Level Dealer. [mporter
CO -- Courier {Drug By Vehicle) oT --
BR -- Broker-Steerer: Go-Between UN .- Uaknown
RE -- Renter (For-Profit) List tvpe of transportation

Form of Compensation (Circle all primary forms involved)
NO -- None

FF -- Flat Fze (Fee/In-Kind per Transaction)
DR -- Drugs for Personal Use

ON -- On-going Wages/Salary/Rent/In-Kind
PE -- Percentage of Profits/Drugs '

UN -- Unknown
Amount of Compensation  (Describe: )
NO -- None UN -- Unknown

Defendant’s Ownership of Drugs
N -- No Ownership
P -- Ownership of Portion of Drugs
O -- Ownership of All Drugs
U -- Uoknown

Defendant Owns or Coatrols Instrumentality Used in Transaction
O -- Ownership or Control
N -- No Ownership or Control
NA -- No Instrumentality Used
U -- Unknown

Scope of Participation (Circle only one)
S -- Single Act
M -- Multiple Acts
O -- Ongoing Involvement
U -- Unknown

Scope of Knowledge of Offender’s Offense
NK -- No knowledge of scope '
PK -- Partial knowledge of scope
FK -- Full knowledge of scope
UN -- Unknown

Scope of Knowledge of Broader Conspiracy (If there’s evidence of broader conspiracy -- circle only one)
NO -- No evidence of broader conspiracy
NK .- No knowledge of scope
PK -- Partial knowledge of scope
FK -- Full knowledge of scope

UN -- Unknown C-1



411}

411

414

413

416

417

118
419
420
121
2
423
424
425
426

427

428

~- 7 wEelaed-makag SIPAGT RO Umite s nare g TEase neoir

PD . D:casmn-mikmg SAPACIT: LOr part ot offeges <onspIrace

FD .. Decision-making capaciry tor full scope of otfease coaspLrace

UN -~ Uaknown

Deteadant Negotiated Terms of Transaction
Y - Y N - No

Force Involved in the Offense tCircle onlv one)
NO - N Fores Threatened or Used
TH -- Force Threatened or Used (No Weapon)
WC .. Co-Coaspirator Used Brandished. Possessed.'Carried W

cdapon

WN - Weapon Personallv Possessed bur Not Comnected 1o Otfense
WE - Weapon Parsonallv Possessed on Premises. Qui of Reach Readily Availubie
WP -- Weapon Personally Possessed, Carried Brandished. Threatened. Used

OT -- Other
UN -- Unknown

Total Number of Coatrolled Substance Offease Priors

Current Personal Drug Use

U - User
N - Non-User

UN -- Unknown
Citizenship: LS. Noa-U S,

To What Extent Is the Above Information Corroborated?

Points

Mandatory Minimum Originally Charged: N -- No S --Same U -- Unknown Y .. Yes

Tvpe of Drugs (Circle oaly one)

C -- Cocaine (Powder) . O -- Other Schedule I. [I. or I drugs
R -- Crack/Rock Cocaine N -- Multiple Tvpes of Drugs

M -- Marijuana U -- Uaknown

H -- Heroin

Drug Quantity -- Defendant Personally [avolved

Drug Quantity -- Plea Agreement Stipulation

Drug Quantity -- Court Assessed

Drug Quantity -- PS] Assessed (If different from line 420)
Drug Quantity -- Entire Conspiracy

Appareat Misapplication of Relevant Conduct Rules (explain)

111}

grams. kilos
grams. kilos
grams, kilos
grams; kilos
grams, kilos

Apparent Misapplication of Role in the Offense Rules (explain)

Quote Relevant Comments

Your Comments

10/15/91



CODING MANUAL

DRUG WORKING GROUP STUDY OF ROLE IN THE OFFENSE

‘Coder’ Put vour wuuals here.
QC Person Quality Controlling puts initials here.

‘Case Number’ Lzave this blank.

Offense/Role Characteristics

00 :

401

Briefly summarize the conspiracy and the defendant’s offense conduct. with particular attention o
mitigating or aggravating factors (¢.g, use of a firearm or dangerous weapon: quantity with fuh
directly involved. and quantity of entire coaspiracy; payment and form ot payment: coerced participaticn
o offense).

Note the specific roles in the offense plaved by the offender. as discerned from the otfense conduct.
admissions of the defendant. etc. Do not rely on whether a Chapter 3 adjustment for role was actually
given. Indicate all roles played. Use the following comments as guides:

SO -- “Significant Other" of Offender: spouses. girlfriends. boyfriends. children. parents. and the like
where emotional influeace or some form of coercion may have been exercised over the defeadant. Do
ot check this if the defendant has any decision-making role in the organization.

GO - Gopher/Worker/Employee: very limited role (but may be ongoing); limited roles with generally
no direct contact with drugs. and may include running errands. answering the telephoune. receiving
packages, etc. Do not check this if the defendant has any decision-making role 1n the organization.

OF -- Off-loader/Loader: person who performs little more than the physical labor required to put large
quantities of drugs into storage, hiding, or some mode of transportation.

CR -- Crewmember: person who serves as crewmember on vessel or aircraft used to transport large
quaatities of drugs.

LO - Lookout: person who provides early warning security functions during meetings. exchanges. off-
loading, etc. Usually has minimal coatact with the drugs. Less significant security role than bodvguard.

SR - Storer/Enabler (Not For-Profit): provides structures or equipment for conspiracy use. but usually
for no or minimal compensation, often as a “favor." Passive role in conspiracy, usually limited
knowledge of nature or scope of conspiracy.

MU - Mule: person who carries drugs internally or on their person, usually through an airport. or
walking across a border. Includes persoa carrying drugs in baggage, souvenirs, clothing, or otherwise.
Likely will not involve unusually large quantities of drugs. :

CO -~ Courier: person who carries drugs with the assistance of a vehicle or other equipment. May
include situations where person otherwise considered crewmember is the only person directing the craft.
e.g a go-fast boat onto which drugs had been loaded from a "mother ship.” May invoive larger
quantities of drugs than a mule. Typically has no verifiable ownership of the drugs.

BR - Broker/Steerer/Go-Between: arranges for two parties to purchase drugs. Usually bas ao

b
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ownership of the drugs.

RE -- Reater (For-Profit): provides structuras or zquipmenr for comspiracy use fOr som: ;o

.compeasatioan.

BG - Bodyguard/Strongman/Debt Collector: provide physical and personal security for highar. .
dealers. collect debts owed. or punish recalcitrant persoas.

PR -- Professional Expertise: provides professional senices (e.g.. accounting, legal) unjawtuils o s
the conspiracy. Tupically is not member of the coaspiracy organization.

AP -- Aircraft Pilot or Ship Captain: would not include situations where person otherwise honn_..—;;
crewmember is the oaly person directing the craft. ¢.g,, a go-fast boat onto which drugs had beza fcads
from a "mother ship." Such a go-fast driver would be considered a courier, driver.

FF -- Financier of Front Moaey: prondes front moaney for purchase of drugs May provide monzy -n
limited or multiple occasions.

GR .- Grower/Manufacturer: grows or manufactures a controlled substance. Indicate what leve! dealer
defendant is.

’

ST -- Street Dealer/Sells to User: sells in small quantities directly to the user.
MI -- Mid-Levet Dealer: sells in'large quantities to other dealers or street-level dealers.

HI -- High-Level Dealer/Importer: sells. manufactures. or grows large quantities of drugs: or leads.
directs, or otherwise runs a significant drug conspiracy organization. Mav also lead. direct. or otherwise
run unusually large conspiracy organization that sells, manufactures, or grow drug quantities at the top
of the guideline drug quantity chart.

Indicate the form in which the compensation was provided.

FF -- Flat Fee differs from Wages/Salary in that a flat fee is specifically tied to individual acts
undertaken on behalf of the conspiracy, as opposed to ongoing Wages or Salary.

DR - Drugs for Personal Use differs from PE - Percentage of Profits/Drugs. Drugs for personal
use applies primarily to a drug user who uses the drugs for personal use. or low level participant. with
ltde stake in the actual quantity of drugs involved. A person receiving a portion of the drugs would
generally be a higher level player, often a dealer, who deals the drugs received. and who has some stake
in the quantity of the drugs involved by sharing in a portion of the drugs. If compensation was made
in more than one form, use the more lucrative form (with a flat fee being the least lucrative. perceatage
being the most lucrative).

Indicate the amount of compensation provided to the defeadant for his participation in the offease.
Indicate whether the defendant owned all or a portion of the drugs.

Indicate whether the defendant owned or controlled an instrumentality used in the offense. including
a vehicle, residence, or other substantial item. Might, in some cases, include a suitcase or similar object.

[adicate the scope of defendant’s participation in the offease. Do not assume that more than a single
act was involved without at least a preponderance of the evidence indicating so, unless the defendant
is personally responsible for an extraordinarily large quantity of drugs.
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49

410

411

412

413

[ndicators of knowledge of the scope might include quanuty of drugs. tvpe of drugs. person; bu.ing
selling the drugs. erc.

ladicate the scope of defendant's knowledge of the offense in which the defendant is persenaily innoy s

[ndicate whether a broader comspiracy is involved -- a coaspuracy bevond the single otfense in iine & -
nd wdicate the scope of defendant’s knowledge of the offense in which the defeadant is personu-
involved. [ndicators of knowledge of the scope might include quantity of drugs. tvpe of drugs. periens
buving or selling the drugs. ete. :

[ndicate the scope of the defendant’s decision-making capacity for the offense or conspiracy. PD -- Part
of the coaspiracy includes defeadants with decision-making capacity for a cell or branch of 4n
organization -- that is. they might make decisions for and direct several co-conspirators who have - aroys
roles -- the defendant oversees. for example. couriers and bodvguards. LD - Capacity for limited part
of cosspiracy includes defendants with decision-making capacity for a limited aumber of co-conspirator,
with only a single role in the conspiracy -- usually the same role as that of the decision-maker. 2.4

courier supervising two other couriers. all of whom are carrving drugs oa the same tlight: or an of. .

loader supervising a small aumber of other off-loaders.

[ndicate whether the defendant negotiated any of the terms of the transaction/deal in which s, he was
wvolved. Terms would include price. quantity. etc. Do aot include situations where a defendant merely
negotiated compensation for conduct not directly connected with drugs (a carpenter building a barn for
a marijuana operation. a reater for profit).

WC .- Weapon Possessed by Co-Conspirator applies when another member of the conspiracy or offense
carried the weapon, but aot the defendant, and an articulable 18:924(c) conviction could be entertained.

WN .. Weapon Possessed but Not Connected applies when the defendant possesses a weapoa but its
possession is so unconnected (temporally or spatially) with the drug offensethat an articulable 13:924()

. conviction would not be likely.

WE -- Weapon On Premises/Out of Reach applies when the weapon is not used, threatened. possessed.
or carried. but would otherwise be considered nvolved during the commission of a crime to the extent
that a reasonable 18:924(c) conviction is likely to be ‘sustained (8.8, defendant has the weapoa at the
same location as the drugs, and the drugs and weapon are oaly slightly removed from thé defendant --
say in another room or in the trunk of a car driven by the defendant).

WP - Weapon Possessed/Carried applies when the weapon is used. brandished, or threatened, or the
defendant has the Wweapon on his/her person or within casy reach. and drugs are also preseat, on the
premises, or slightly removed (€. in the car trunk).

Indicate the total aumber of 'controlled substance offenses, as defined by §4B1.2(2). These involve
importing, exporting, trafficking, distribution, sale, delivery, manufacture, PWID, and the like. Do aot
include possession (without intent to traffick, deliver, etc.).

Indicate whether the defendant surrently uses any prohibited controlled substances. Rely on the relevant
PSI section for this information, or information provided in the offense coaduct section.

5



413

413

415

i-

413

419

420

423

424

427

428

[ndicate the citizenship of the defeadant.

ladicate the eXtent to which the factors above are corroborated -- goge Whether thev yrs NI B T
and by whom.

[ndicate primap Ope of drug. Where secondary drugs involve small quantitjes {sufficient Al onor
Personal use), indjeage only the prumary drug. Where substanrjally similar quanriges Of £ ur mur:
0pes of drugs are nvolved. indicare M .- Multiple Types of Drugs. Where other schedujs 1 11 20
drugs. as listed ig the guideline tOmmentary to §2D1.]. are solely involved, wndicate Q .. Other.

ladicate the quantity-of drugs with which defendan; Was personally and actually involved. Thjq Juancr.
would include ao more than those acts or omissions that were part of the same coyrse of conduct .t
common scheme of plan as the offense of coaviction. that were actually commirreg by the defendan:.
or were aided and aberteqd by the defendan, This equates wity the §1B1.3 (Relevant Conduycr, standar g
Without §1B1.3's otherwise accountable / reasonably foreseeabl d. This ‘persogal quaaii.,
then. may be less than the court-determined relevant conduct quanuty determined ig lne 420, 421,

Indicate the quantity of drugs with which the court determined the defeadant was wvolved. Use (he
SOR where possible. and the PSI secondarily.

[f the PS] indicated 3 different quantity of drugs than the court. indicate the PSI-recommended quantiry,
428

Explain o line

Indicate the quantity of drugs with which the entire conspiracy was involved, regardless of whether the
defendant coyjd reasonably foresee the scope of the coaspiracy or the engjre quantity of drygs, Relv
08 any evidence in the PSI (eg. count quantity where the PSI indicares 5 conspiracy distribytey ¢
quantity of drugs , month for the past x months).

Note whether the role in the offense rules appear (o have been misapplied in some Wway. Explain the
nature of the misapplication here or on line 428,



$ e, o - DRUQ ROLE CASE REVIEW
—
PHASE TYPE ROLE TOTAL CASES ;
ADJUSTED CASES REVIEWED® i
_————eeeeeeeeeee e e e
‘ airtera .ragiusiec 3 3 '
—rganng H 1 .
GANCATIRY Stfcaqer Jragiustieq 3 3 ) i
MNMULM
Faaets ~nuganrg € 1 !
Iranier .naaiustea ] 3 I
—m:zatrg ‘ 4 s
Go-detween anagdiusted 2 <t
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Jtners ’ snadjustec ~29 2
mmgaung ~'8
Jragiustea -'00
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Coum
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CFEENSES
Simpie unadjusted 738 -]
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mmganng 3 J
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mmganng ] 2
18:1962 unadjustea 83
mtganng fad
SRUG Singse Count unagjusted - 2
ESTABUSHMMENT
GUIDELINE migatng 2 2
018
Mulipte Count unadjusted © 9

! The "Number Done” may differ from the “Total Number” of cases available where a case file was not
available for review, where a case was classified as “Other" and the role was not considered lesser, or the sumber
resiewed was a selected sample of the total aumber of case files available.

? [ncludes 2 financiers, 4 importer/exporters, and 5 manufacturer/growers.
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Mr. Ancdy Purdy
Unitec States Sentencing Commissicn
1331 Pennsylvania Avenue, N.W., Suize 1400
washingtzcn, D.C. 20004
;o

Cear Andy:

)

Pursuant to yocur request, the following is submisted i:

IS

refsrence to the prcpesed amendmen:t to Chapter 3, Part 3. As ycu
are no dcubt aware, misapplication cf role adjustuwents (whether
lntenticnal or nct) has the absolute effect of totalling negatzing

A
the Guidelines fzr mcst controlled substance cfienses.

ttached fcr your review are two charss which illustrate tMis
peint. Fcr example, it makes no difference whether cr nct tie
offender imports 501 grams or 4,999 grams of cocaine if the cour=
applies the minimal role adjustment to the offense behavior. Bczh
Cefendants receive terms of 60 months incarceration. The situaticn
is equally true when the 10 year minimum mandatory terms of
incarceration are applicable. You may wish to review this seccnd

~chart which also reflects how the amount of drugs makes little or

no impact if role misapplication is utilized.. The second chart
is somewhat more detailed in that the criminal history computaticn
is also taken into account. In some instances, there is little
difference in whether an offender has a criminal history categery
cf I or 1IV. In any event, these charts were prepared to
demonstrate the crucial nature of this problem. 1In reference to
the proposed amendment, you may wish to consider the fellcwing
observations:

Relevant Conduct ,
Participant Need Not be Charged
Fraud and Participants
Off-locaders vs. Couriers
Application Note No. 6

LV o N

1. Relevant Conduct: The references to the Relevant Conduct
Standard in Paragraphs 1 and 2 on page 78 are extremely
helpful. This clarifies the application principle of role and
coincides with the application note under 1B1.3 ( “because a

-count may be broadly worded and include the conduct of many

D-l

-
-
 GNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
PROBATION OPFICS
CARILZSS JCTENKR ' 364 U.S. CCCwrTEZCS:z
CIIZF PROBATICN OFFICER P.O. BCX 01-c:s

MIAMI, PL 33:12:-2t:3



Mr. Andy Purdy
March 13, 1990
Fage Two

participants over a substantial period of time, the scope of
the jointly-undertaken criminal activity, and hence relevan=-
concuct, is not necessarily the same for every particigant-),
In summary this was very helpful in terms of clarifying rcle
application. -

Participant Need Not Be Charged: This clarification is also
very helpful. There is an inclination to presume thaz a
participant must also be a defendant. To point cut that a
‘participant® need not even be charged helps to clarify the
principle behind accurate application.

Fraud and Participants: In Application Note No. 4 on page 89,
reference is made to "a fraud that involved only three
participants, but used the unknowing services of two or more
outsicers”. Some additional clarification as to this example
or perhaps a different example might be appropriate.

Off-loaders vs. Couriers: The comparison of "off-locaders® and
"couriers” is not valid. You may recall there was a rocle
adjustment under the salient factor scoring system utilized
by the U. S. Parcle Commission referred to as °peripheral"
role. Peripheral role was defined as, "a person hired as a
deck hand on a marijuana boat, a person hired to help off-load
marijuana, a person with no special skills hired as a courier
of drugs on a commercial airline flight, or a person hired as
chauffeur in a drug transaction”. &nequities and disparity
arise when the relevant conduct standard is applied to a
similar role adjustment in reference to a suggestion that off-
loaders and couriers are somehow similar. 1In fact, they are
not.

Illustration a. on page 1.19 is valid in terms of describing
an i-loader’s responsibility. An off-loader is usually ocne
of .:2y individuals hired to empty a freighter-type vessel.
The off-loader will load his boat (e.g. a small motor boat)
with several hundred pounds of marijuana. The freighter
generally contains many tons of marijuana. The off-loader
would be paid a tiny fraction ($10,000) of the wholesale value
of the entire shipment of marijuana. In this respect, an off-
loader should receive a minimal role adjustment for his
relevant conduct (e.g. "regardless of the number of bales of
marijuana that he actually unloaded, and notwithstanding any
claim cn his part ghat he was neither aware of, nor could
reasonably foresee, that the boat contained this quantity of
marijuana, defendant A is held accountable for the entire one-
ton quantity of marijuana on the boat because he aided and
abetted the unloading, and hence the importation, of the

D2



" Mr. Andy Purdy

March 13, 1950

Page Three
entire shipment*). 1In s8ummary, the off-locader is being he:d
responsible for the same amount of drugs as his multiple cc-
parcticipants. This, of course, would represent accurate

applicaticn for a minimal role adjustment, Nevertheless, txis
is not true of *"couriers-. Couriers are individuals who are
paid a far greater proportional amount of the wholesale valvue
of the controlled substance they are importing. A kils cé
refined cocaine in South America may cost in the area cf
$2,000. The same kilo of cocaine would cost approximately
$10,000 on the streets of Miami. The cost of cocaine is nct
the manufacturing but the importation.

Recently, a drug enforcement agent in the Southern Districs
of Florida testified at a sentencing. The agent indicazed
that "couriers® import on the average of 750 grams of cocaine.
They are generally paid between $1,500 and $3,000. There is
also the cost of having the courier fly to the United States
and stay in a hotel where contact is made with the American
connection. This can result in an additional §1,000 in costs.
Consequently, to compare the $10,000 payment to an off-loader
involved in millions of dollars of marijuana to the $3,000
payment to a courier for a $10,000 kilo of cocaine is simply
invalid. Additionally, the off-loader is involved in an
offense with many individuals (other off-loaders, deck hands,
captain, source of the drugs, recipients of the drugs etc.).
The courier, at most, is only involved with two cther
individuals (the provider of the cocaine in South America and
the recipient of the cocaine in Miami). 1In some cases the
provider and the recipient are the same person.

Application Note No. 6--page 81-82: As pointed out above, the
comparison of off-loaders and couriers is not really valid.
Application Note No. § provides the following instruction,
"For example, if a defendant was a one-time off-loader of one
shipment of marijuana (or is a one-time courier, or one-time
lookout) and received a small portion of the value of the
contraband and meets the qualifications of Application Note
2 above, he could be considered a minimal participant.® This
determination could be made only for an off-loader, not a
courier. Marijuana conspiracies frequently involve multiple
transactions. 1In cases where there are multiple transactions,
information generally does exist for purposes of determining
who participated in each off-load. ‘Courier*® {ndictments
never involve multiple transactions. The only means to
establish whether 6r not the courier has engaged in this
behavior before is the prior criminal record or the passport
entries. I did poll some of the officers in the Presentence
Unit. Each one that I spoke to indicated that they had never
had a case {n which a courier had been previously convicted.
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Mr. Andy Purdy
March 13, 19§80
Page Four

As far as the courier’s passport, many defendants have macze
multiple trips to the United States of short duration (e.3.
two days-one week). Hcwever, there is never a piece of
evidence to suggest that the courier imported drugs on those
previous trips to the United States. The general explanatizn
of the defendant is that he is engaged in the business cf
selling American merchandise in South America. Consequently,
the previous entries are for business purpcses. To tie the
number of transgressions to a role adjustment may or may nc:
be viable for off-locaders. It would seldom, if ever, be
accurate for “couriers"”.

The other difficulty in providing a mitigating role adjustment
to couriers is the fact that no verifiable information exists
to suggest that the defendant was being supervised by another
individual. In fact, the defendant generally was not being
supervised by another individual. The individual in South
America paid the defendant to deliver drugs to an individual
in the United States. The “couriers’®" role is the moat
pivotal role in the offense. Also, the phrase "received a
small portion of the value of the contraband® could not
happen. The defendant would have been arrested prior t>
receiving any portion of the value of the contraband.

Another major difficulty arises in terms of the source of the
information. Unlike off-locaders, the difficulty lies in the
fact that the courier is the only person who knows the true
roles of any participants (if they exist at all) unless a
controlled delivery is attempted (an infrequent occurrence).
If the commission is considering downward role adjustments for
these individuals, some commentary language as to the source
of the information is absolutely critical. The litigation
over role adjustments will only intensify unless some
cautionary instructions are made as to the obviously self-
serving, and frequently unfounded, statements in these cases.

Obviously, these are major questions as to equity. Perhaps
a greater question is to examine the validity of comparing
off-lcaders to couriers or whether couriers should receive a
mitigating role adjustment at all. '

In any event, the proposed amendment was helpful. The one
area that needs clarification is Application Note 6. I hope that
you find some of these_comments and observations to be of some
value in terms of this new amendment. I have enclosed several
other copies for Rusty, Sharon, and Phyllis. It would be greatly
appreciated if you could forward those copies to them.
Additionally, please feel free to make copies for any other
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ccomissicn staff or commissicners that you feel may have scme M-.
interest 1n this matter. As always, please do not hesitate to call
upon me in the future if you feel I can be of the slightes:
agglstance to the commission. .

Sincerely,

John M. Shevlin, Supervising
U. S. Probaticn Officer

SMS:mhd

Enclecsures
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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

fagoem x SwaLKn July 17, 1991

CNITES STATES 2i1STAICT JUCGE

Mr. Donald A. Purdy, Jr.

Chief Deputy General Counsel

United States Sentencing Commission
Suite 1400

1331 Pennsylvania Avenue, NW
washington, DC 20004

Dear Mr. Purdy:

As you will recall, at the end of our luncheon meeting on
Tuesday, July 2, 1991, you expressed some interest in my proposal
for a tiered sentencing scheme for drug offenders. '

A rough outline of such a scheme follows:

Because drug conspiracies are essentially sui
generis (in that they are businesses organized solely
for the purpose of conducting criminal activity), and
because Congress has determined (and most judges would
agree) that the punishment in these cases should have
some basic tie-in to the quantity that it was the -
object of the conspiracy to distribute, it makes sense
to replace the 1Bl.3 accountability and 3Bl.l role in
the offense schemes (which work reasonably well in non-
drug cases) with a tiered system of offense levels
corresponding to the defendant’s role in the business.
The leaders/organizers of the organization would have
their offense levels calculated on the basis of the
full weight of drugs involved. (The entire table could
be shifted upward a few levels to take into account
displacement ~f the 3Bl.1 factor so that top people
wind up whe: :hey used to under the old 3Bl.l
analysis). .2P lieutenants would receive an offense
level of, for example, three-fourths that of the top
leaders/organizers, while street dealers would receive
an offense level two-thirds to one-half that of the top
individuals, and couriers, mules, message-takers, and
other lesser players would receive a sentence of, for
example, one-fourth to one-third the maximum offense
level for the quantity of drugs involved in the
conspiracy. (These fractions are simply suggestions,

“but I think they reflect a good estimate of the propor-
tionate criminal responsibility borne by the different
categories of players.) This proposal does away, also,
with the task of implementing the reasonably foresee-
able test in current § 1B1.3 Appl. Note 1, which is
practically impossible to do with honest fact-finding,
in real life.

-5



Mr. Donald A. Purdy; Jr.
July 17, 1991
Page two

I realize that this is only a very rough sketch of the
proposal I have in mind, but it is at least a starting point for
discussion. I hope you will find it useful.

Very truly yours,

==
Frederic N. Smalkin

United States District Judge
FNS/skp

Cc Hon. Walter E. Black, Jr.
Hon. Alexander Harvey, II
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A VARIATION ON
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A drug table (like the current one) would still te used, with
offense levels.based on drug quantities. The offense level woul:
be determined by aggregating the total quantity of drugs involvesz
in the offense If the defendant was actlng alcne, the quantity
would be determined using current relevant conduct rules. If the
defendant was involved in a conspiracy, the quantity would be the
entire amount of drugs that ‘was involved in the conspiracy
(regardless of defendanti; knowledge). A multiplier would be used
based on the defendant's role and/or level of culpablity. The top
level of culpability (similar to the currently defined leader or
organizer of a large organization) would have a multiplier of 1.00.
A level of culpability similar to the current manager or supervisor
level would have a multiplier of 0.75 (as might the solo
practitioner level). A street dealer would have a multiplier of
between 0.50 and 0.66. Couriers, mules, message takers and other
lesser-involved defendants would have a multiplier of between 0.25
and 0.33. The firearms enhancement (two offense levels) would
still be added on separately. The guideline could call for it to
be included before applying the multiplier, in which case it would
not matter whether defendant knew about or foresaw the use of the
firearm. On the other hand, if the firearm enhancement was added
‘at the end it would be necessary to show that the defendant knew

about or foresaw the firearm.
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FESERAL FUBLIC CESSNCES

WESTERN CISTRICT ZF \WaAaSHINGTTN

January 3, 1991

The Honorable William W. Wilkins, Jr.
Chairman )

United States Sentencing Commission .
1331 Pennsylvania Avenue N.W., Suite 1400
Washington, D.C. 20004 \

Dear Judge Wilkins:

I am writing on behalf of the Legislative Subcommittee of
the Federal Public and Community Defenders. We are advised that
the Sentencing Commission is soliciting recommendations for
amendments to the Federal Sentencing Guidelines Manual for
consideration during the next amendment cycle. 1In this letter,
we recommend four changes that we believe will better enable the
guidelines and policy statements to achieve the purposes of
sentencing. The recommendations set forth below address problems
that recur frequently under the guidelines and policy statements
presently in effect. We urge your favorable consideration of our
suggested changes. :

I. Minimal and minor participants in drug cases. Because
§ 2D1.1 is quantity-based, the offense level for a minimal or
minor participant is often so high that the adjustments
authorized by § 3Bl1.2 do not adequately reduce the offense level
to reflect a defendant's lesser role. Making a minimal or minor
participant's offense level dependent upon quantity serves no
significant purpose once a drug offense reaches a certain sca.lsa.
As a former Assistant United States Attorney has noted, '"many o
drug defendants appear to be easily replaceable cogs in the vast
drug distribution machinery. These defendants have quite
different levels of culpability than the king pins who dominate
the drug business." Young, "Re i ission'

de : \'4

Culpability," 3 Fed. Sent. R. 63 (1990).

We recommend that the Commission address this matter
directly by, first, adding the following new paragraphs to
§ 2D1.1(b):

(3) If the defendant was a minimal participant in the
criminal activity upon which the offense of

1111 TR AVENUE. ROOM a380. SEATTLE. WASHINGTON 88101 - TELEP=ONE (206) a4a-1 * cQ
N i
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convictiocn is based, and the offense of cznvicTiom
involved --

(A) marijuana, hashish, hashish oill, a Schec..=
I or II Depressant, or a Schedule 11, o,
or V substance, reduce by 4 levels, buz :=
NO event shall the offense level te greazsr
than level 16; or

(B) any other controlled substance, reduce tv 4
levels, but in no event shall the cffensea
level be greater than level 20.

(4) If the defendant was a minor participant :in s
criminal activity upon which the offense of
conviction is based, and the offense of convict:icn
involved -- '

o

(A) marijuana, hashish, hashish ©il, a Schedule

‘ I or II Depressant, or a Schedule IIx, 1Iv,
or V substance, reduce by 2 levels, but in
nNo event shall the offense level be greater
than level 22; or

(B) any other controlled substance, reduce by 2
‘ levels, but in no event shall the coffense
level be greater than level 2s.

In addition, we recommend that the following new subsection be
added to § 2D1.1:

(¢) Special Instructions

! (1) If subsection (b) (3) or (b) (4) applies, do
not apply § 3B1.2.

Finally, we recommend that Application Note 2 to the
Commentary for § 3Bl.2 be changed by eliminating the last phrase
in the last sentence. Specifically, deletion of the phrase
"involving a small amount of drugs”. 1Input from Federal Public
Defenders in the field indicates that that language operates to
deprive deserving defehdants of the § 3IBl.2 adjustment in cases
invelving large amounts of drugs despite the fact that the
defendant's role is minimal or minor. Our suggested change woulad



The Hencrakble wWillilam W. Wilkins, Jr.
January 3, 1991
Page 3

II. Acceptance of responsibility. The present adiusctoentc

for acceptance of responsibility is inadequate and does riot
insure a real reduction in sentence (because of the overlapping
ranges in offense levels). A greater adjustment for acceptance
of responsibility will not only insure a certain, though smali:l,
reducticn in sentence, but will also reduce pressure to reach
plea agreements that hide facts or are otherwise of a kind thac
the Commission would like to discourage. We recommend that tnhe
Commission amend § 3El.l(a) by striking "2 levels" and inserting
"3 levels".

III. Career offenders. The Commission is required by 23
U.S.C. § 994(h) to assure that certain career offenders receive a
sentence "at or near the maximum term authorized". The.

Commission has interpreted the phrase "maximum term authorized"
to mean the maximum term prescribed by statute. A recent Eighta
Circuit case, however, suggests that such an interpretation may

not be correct. See United Stagtes v. R.L.C., 915 F.2d 320 (8th
Cir. 1990). The case involved an interpretation of the phrase

"maximum term that would be authorized if the juvenile had been
tried and convicted as an adult®" in 18 U.S.C. § 5037(c) (1) (B).
The Eighth Circuit rejected the government's argument that the
phrase refers to the maximum prescribed by statute for the
offense committed, holding instead that the phrase means the
maximum term that the juvenile could have received under the
guideline had the juvenile been sentenced as an adult.

We recommend that the Commission adopt amendment option
one, published by the Commission on March 3, 1989, see 54 Fed.
Reg. 9160-62. '

IV. Substantial assistance to aythorjtiegs. The sentencing
court is required by 18 U.S.C. § 3553(a) to consider the
defendant's "history and characteristics". Section 5Kl1.1,
however, purports to limit the sentencing court's consideration
of one aspect of the defendant's history and characteristics --
whether the defandant assisted authorities -- by requiring a
motion by the government. While 18 U.S.C. § 3553 (e) requires a
government motion before the court can impose a sentence below a
minimum term required by statute, 28 U.S.C. § 994(n) does not
mandate such a requirement when the departure is below the
guideline range but not below a statutory minimum. Indeed, as
Judge Clark recently pointed out,

there appears to be no logical reason why the
prerequisite nature of a government motion under

§ 3553 (e) should be mechanically transposed onto
departures from the guidelines authorized pursuant to
28 U.S.C.A. § 994(n). It is far more logical to
interpret § 3553(e) as an exception to the general
rule set ocut in § 994(n).
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United States v. chotas, 913 F.2d 897, 903 (11th Cir. 1s%0)

(Clark, J., specially concurring in part and dissenting in par=:.

The requirement of a government motion risks unfairness.
IZ there is a dispute between the government and the defendanz 23
to the nature and extent of the defendant's cooperaticn, the
government can foreclose resoluticn of that dispute by a neutra.
third party -- the court -- if the government fails to make a
§ S5K1.1 motion. Section SK1.1 is a policy statement and
therefore not binding upon the sentencing court, but for the mos-
part courts have chosen to follow the Commission's
recommendation. They have attempted to ameliorate the chance ==
unfairness by indicating that a government motion may not be
necessary if the prosecutor acts in tad faith. See Unjted Sta<tss
v. LaGuardia, 902 F.2d 1010, 1017 (lst Cir. 1990): Unjted Staces
Y. Justice, 877 F.2d 664, 668-69 (8th Cir. 1989):; Unjted States
Y. White, 869 F.2d 822, 828-29 (Sth Cir. 1989).

A more direct way to deal with the concern for fairness is
simply to recommend a departure if the defendant has assisted
authorities. Section 5Kl1.1 presently speaks of substantial
assistance, but if the goal is to encourage defendants to
cooperate with authorities, that goal would be better served if
§ S5Kl1.1 covered any assistance. The substantiality of the
assistance is better accounted for in determining the extent of a
departure. After hearing from the government and the defendant,
the court can determine whether the defendant did assist
authorities and, if so, assess the nature and extent of .that
assistance. The sentencing court can be expected to give careful
consideration to the government's evaluation of the nature and
extent of the defendant's assistance. The appreoach we recommend
avoids needless litigation about whether the government is acting
in bad faith and will focus the attention of the parties upon the
true issues -- did the defendant assist authorities and, if so,
how significant was the assistance.

We recommend that the Commission amend the first sentence
in § SK1.1 to read as follows: "The court may depart from the
guidelines upon a finding that the defendant has assisted in the
investigation or prosecution of another person."

As always, we appreciate the opportunity to.provide the
Sentencing Commission with our input. As you know, our attornevs
represent thousands of individuals in the United States courts
each year. We work with the Sentencing Guidelines on a daily
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Very truly yours,

Thomas w. Hillier, r1
Chair, Legislative Subcommittee
Federal Public Defender, Western Distriz~

of Washington

TWH:ifh/wilkler
CC: Legislative Subcommittee Members
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APPENDIX E -- Memoranda on Relevant Case Law



OVERVIEW OF CASE LAW RELATING TO
3B1.2 MITIGATING ROLE IN THE OFFENSE ADJUSTMENTS

Most cases in which the application of 3B1.2 s litigated involve factual disputes 2bcu:
the role the defendant actually played as opposed to technical questions about the guideiine
terminology and lower courts’ rulings on applications of 3B1.2 will not be disturbed unizss
they are clearly erroneous. 18 U.S.C. 3742(e). Reversals under this standard are exireme!;
rare, even where the appellate court finds fault with the lower court’s reasoning. T=e
background commentary to 3B1.2 points out that the application of the adjustment 'is
heavily dependent upon the facts of the particular case.” The vast majority of appeals uncer
this guideline are brought by the defendant who is contesting the denial of an adjustmen:.
A few defendants appeal the imposition of a minor role adjustment in place of a mimimai
role adjustment; the government rarely appeals. In almost every case, the appellate cour:
has held that the sentencing court was not clearly erroneous and the opinion reveals lit:le
about how the guideline is really working. Cases involving purely legal determinations and
thus a higher standard of review are the exception.'

~ Most courts have ruled that courier status alone does not automatically entitle a
defendant to an adjustment.’ This seems to be the intent of the sentencing guidelines
which do not identify specific role characteristics by which a defendant would be entitled to
a reduction. One district court took 3B1.2 to the extreme, holding that there can be no such
thing as minor or minimal participants in drug trafficking crimes. The appellate court
criticized the ruling since the guideline specifically refers to drug offenses the Sentencing
Commission obviously intended to include them. ULS. v, Oliva-Gambini, 909 F.2d 417 (10th
Cir. 1990).

The newest and perhaps most significant development in case law has been the
concept of the "relevant universe” of minor and minimal defendants. A drug defendant's
role is determined by examining his conduct in relation to drug offenses generally, not just
the conspiracy or offense in which he was involved. In U.S. v. Daughtrey, 874 F.2d 213 (4th
Cir. 1989) the court held that

Whether Role in the Offense adjustments are warranted is to be determined

'See, e.g. LS. v. Gordon, 895 F.2d 932 (4th Cir. 1990). The defendant. who bears the burdea of proving
that he should be given the adjustmeant, preseated ao evidence and the record was silent as to any facts which
might shed light on the subject. The district adjusted two levels but the circuit court found no basis and
reversed.

1n US. v, Buenrostro, 868 F.2d 135 (Sth Cir. 1989), the court noted that the Commission could have
established courier status as a specific offense characteristic but did aot. See also, U3, v, Garcia, 920 F.2d 153
(2ad Cir. 1990), U.S. v. Qsborne, 931 F.2d 1139 (Tth Cir. 1991). There are holdings of this sort in virtually all
of the circuits.

JAlthough the reasoning of the lower court was flawed, the defeadant was properly denied the adjustment
based on his participation in three hand-to-band deliveries and the result below was affirmed.

E-|



conduct for which the participant |5 paq ccountable | . aiso S
measuring egch participant’s individug] acts and relative culpabiliry against :ho
elements of the offense of conviction. The sentencing Judge's Knowledge of
previous cases wj)| likely aid in the final determination Of whether. against rhis

ot only by comparing the acts of ®ach participant in reiation 10 the relevan:
ich

The Fifth Circuit has helqg similarly jn US. v Thomas, 932 F.2d 1083 (3th Cir. 1991). T=a
defendant was 3 8o-between who "would pick up cocaine, Package ir, ang give it ;0 others -
The court foung that Thomas’ roje

- -Was greater than the minimal participation exercised by the defendants ;o
whom we previously have allowed 3 downward adjustment, [q these cases.

because a defendant does less than the other participants, Rather, the
defendant muys; do enough less s that he at beg; Was peripheral 1o the
advancement of the illicit activity. Ar 1092,

The case Jaw has not yet developed bevond these rather genera] terms. and the exten,
rely on its own €xperience in making these determinations js not vet

There are no cases which Specifically define the terms "infrequently" or "small amoun
of drugs” as these terms are used in the commentary. Rather, these phrases become facers
of more complicated facrya] determinations. In » for exampie, the large amoun

across the couhtry and admitted having mage 5 Previous trip. He argued at Sentencing that
the earljer trip could not be considered and aske for a minima roje. ~ The lower court

of the weight of the drug. The circyi court heid that the cOmmentary to 3B]1.2 explicitly
refers to other conduct and quantity. The lower court’s decision wag free from clear error.

E-2



Courts have departed below the four level adjustment for minimal roie. :i:l“.o'_-:‘—
these departures are apparently rare. The Second Circuit recently upheld such a dzpar;
where defendant Gonzalez drove his more culpable co- -defendant 10 a drug dea: ou: :‘:e
court- was satisfied that Gonzalez was unaware of the nature of the meeting unii ‘us:
seconds before his arrest. (The co-defendant, Alba, told probation officers that ze zad
intentionally kept information about the crime from Gonzalez.) LS. v. Alba, 9355 F.2d 117
(2nd Cir. 1991). The court departed on four grounds: the defendant’s less than minimal
participation, his family circumstances, the lack of evidence that he knew the speciiic
quantity of drugs in the deal, and the disparity of sentences among the defendants. The tirs:
two grounds were upheld, the remaining two were not. The case was remanded ‘o
determine whether the same sentence would have been imposed were it not for :fe
improper grounds for departure. The appellate court notes that departures based on any

factor already calculated in the guideline are

1
[ P

permissible if the degree to which it was contemplated was inadequate. .

(1]f the defendant’s conduct . . . is the same as an example listed in the
Guidelines Commentary for a mitigating role in the offense-then the
sentencing court’s discretionary hands are tied, because the Guidelines plainly
will have considered this precise sort of conduct in setting the sentencing
range. ‘At 1121.

Based on this observation, careful thought should be given to the decision whether
to add additional examples to the commentary to 3B1.2. Adding them will decrease the
number of scenarios which district courts can claim were not considered, however, it will be
practically impossible to consider and demonstrate a meaningful number of illustrations.

A recent money laundering case from the same circuit is also instructive. L.S. v
Restrepo, 1991 WL 100528 (2nd Cir. 1991). The government argued that the fact that role
adjustments exist at all means that the commission considered role factors and no departure
can be based on them. The amount of money involved created a base offense level which
was “extraordinarily magnified." The court analyzed 2S1.1 (Laundering of Monetary
Instruments) and found that the commission’s justification for increasing base offense levels
according to the amount of money laundered is that quantity often infers culpability. The
base offense levels for both money laundering and drug offenses are determined by quantity,
therefore the court’s analysis should apply to both. The court concluded that

. where, as here, an offense level has been extraordinarily magnified by a
circumstance that bears little relation to the defendant’s role in the offense,
a downward departure may be warranted on the ground that minimal
pamcxpauon exists to a degree not contemplated by the guidelines. . . . This
is simply a recognition that when an aggravatmg factor is translated to a
sliding scale of offense levels, the assumptions underlying that transiation
cannot fairly reflect every possible case.



In sum. district courts aré searching for meaning in the guideline. Thaey cennet
determine how to apply 3B1.2 from terms like "small amount of drugs” and “infrequentiy’.
We know from a few cases and from other input to the Commission that courts want leeway
1o make more meaningful reductions for role and that they are concerned that quantin.-
driven sentencing guidelines do not adequately reflect culpability for the lowest tevel
defendant. Without more direction from the Commussion it seems likely that departures like
the ones in Alba and Restrepo will be applied more frequently and supported in the circuis
.courts.” The "relevant universe” concept, while to0 new 1o fully analyze. may D¢ valuable 0

- those defendants who are able to convince courts of their role but are unable to identd
many co-defendants. By comparing that defendant with others similarly situated in 2
historical analysis of case roles. courts may find that he qualifies for an adjustment withou:
really having much detail about his particular drug organization.

The broad discretion given to sentencing courts discussed earlier has other
implications. It is well settled thata defendant seeking a downward adjustment or depariure
bears the burden of proving by a preponderance of the evidence that he is entitled. Atleast
with regard to 3B1.2, this proof is almost always nothing more than the defendant’s version
of his involvement. Often., the government has no information to support of refute the
defendant’s claims and the defendant’s own credibility is the determining factor. This is
precisely the kind of sentencing consideration which appellate courts will leave exclusively
to the district courts, therefore, meaningful review for either party will be hard to secure.

The conduct of the defendants in the cases cited in this study is as follows:

.S, v. Gordon, 895 F.2d 932 (4th Cir. 1990). The defendant was intercepted at
Washington National Airport carrying 249.5 grams of cocaine. He claimed he was guilty ot
simple possession and denied that he was 10 deliver the drugs to anyone else. Atsentencing
he argued for a minimal reduction because he was a courier, while continuing to claim that
he acted alone. He was given a minor role reduction. On appeal. that reduction was found
to be improper because there was absolutely no evidence upon which to base the downward
adjustment.

1S, v, Buenrostro, 868 F.2d 135 (Sth Cir. 1989). The defendant was apprehended
crossing the Mexican border with 18 kilograms of heroin ($3,000,000.00 worth) hidden in his
car. He claimed to have only just met the men who recruited him and said he believed it

to be marijuana.

.2 920 F.2d 153 (2nd Cir. 1990). The defendant Monsalve, brought
celatively pure cocaine from the source to 2 meeting with co-defendants and handed the
package to the undercover officer. The court mentioned purity and the defendant’s
apparent closeness 10 the source as factors considered in denying the adjustment.



U.S, v, Osborne, 931 F.2d 1139 (7th Cir. 1991). Defendant Urbano made rwo irizs
to Wisconsin with eleven ounces of ‘cocaine. repackaged them, and delivered :hem ¢
customers on behalf of the organizers of the venture. :

U.S, v. Oliva-Gambini, 909 F.2d 417 (10th Cir. 1990). The defendant contac:ad :=2
undercover agent, accepted the money and handed over the cocaine on more than onz
occasion. The stipulated facts indicated that he was still "less culpable than the other
individuals involved." '

U.S, v. Daughtrey, 874 F.2d 213 (4th Cir. 1989). This is not a drug case. Thre
defendant’s brother bought counterfeit currency and the two of them passed them over a
period of days. The defendant argued that since it had not been his idea. he was less
culpable than his brother and therefore entitled to a reduction.

.S, v. Thomas, 932 F.2d 1085 (Sth Cir. 1991). The defendant was a go-between who
packaged cocaine and delivered it to others. He was part of an extensive ring included
several managers, some of whom branched off into their own distribution rings.

U.S. v. Garvey, 905 F.2d 1144 (8th Cir. 1990). The defendant transported 8,130
grams of hashish oil from Florida to North Dakota. After selling it to a Canadian for
$37,000.00, he was arrested just before flying back to Florida. He claimed to have been
hired by another and to have made one previous similar delivery.

U.S. v. Restrepo, 1991 WL 100528 (2nd Cir. 1991). Three defendants were
apparently driving counter-surveillance following a van to a warehouse. They also sat in a
nearby diner and appeared to be look-outs. Search of the warehouse, other vehicles and
private homes resulted in evidence of over $43,000,000.00 in laundered drug money. By
plea agreement, the money was reduced to $18.3 million. The adjusted base offense levels
was 29 and the court departed four more to 25 (57-71 months). The defendants were

sentenced to 60 months.



MEMORANDUM

TO: Drug Working Group
FROM: Jennifer Richter
RE:  Factors Considered Relevant in Determining Mitigating and Aggravating Roles

DATE: September 19, 199]

FACTORS THAT JUSTIFY GRANTING
A MITIGATING ROLE -

involved in the group conduct. Defendant
a distinction between him or herself and other group members can be made.

Determination of minor role depends not on the actual role, but on the culpability of 2
defendant. Culpability depends on such factors as:

the nature of the defendant’s relationship to other participants

the importance of the defendant’s actions to the success of the ventyre

the defendant’s awareness of the nature and scope of the criminaj enterprise

DQ NOT TIFY

GRANTING A MITIGATING ROLE

Courier not entitled to adjustment for. mitigating role where courier:
handled a large qQuantity of drugs :
had responsibility to deliver and exchange cash for drugs
had a "personal acquaintance” with the leader of the organization
knew the quantity of drugs and the destination
was acquainted with the receiving parties
drove the car a long distance and could have separated himself from the conspiracy
if he so desired
drove the transporting vehicle alone
used his own car to transport drugs
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Thke tact that a defendant is a courier does not necessarily mean that n@ 18 4 TLTOT
oarticipant. Couriers are indispensable to any drug-dealing nerwork.

Those charged with telephone counts do not receive mitigating role reductions it ihe:
n2gotiated the price and quantity of drugs over the phone.

Mule status alone does not indicate defendant was minor participant. For example. 2
mule who swallowed 40 balloons of heroin in an attempt to smuggle the drugs could 22
found a principle participant. '

Defendant not entitled to a reduction merely because he was less culpable than his co-
defendant. : '

No reduction given for "minor” or "minimal” participation when defendant:
was fully apprised of and actively participated in all facets of the drug conspiracy
was arrested in the company of a major co-conspirator
was seen or was presumed to be weighing and packaging drugs
was known to carry a firearm or had access to one
had drugs and/or paraphernalia on his person at various drug houses
adapted cars for smuggling
purchased the goods necessary to smuggling
had decision-making capacity:

recruited accomplices
planned and carried out preparations for the offense
gave signal to co-conspirator to produce the drugs
initiated contact with buyers
engaged in hand-to-hand drug distributions.
was an intelligent person who realized seriousness of the offense
vouches for quality of cocaine prior to sale
received payment for drug transactions

b

FACTORS THAT JUSTIFY GRANTING
AN AGGRAVATING ROLE

Defendant played a larger role in the drug organization than that charged. Role adjustment
should be anchored to all the transactions leading to the conviction, not just the last link
that resulted in conviction. 4th, 5th, 6th Circuits '

Aggravating role adjustment given to defendant who was found to be much more than a
"runner” based upon evidence that he discussed with agents methods of laundering drug
money using foreign and domestic bank accounts. ‘



Aggravating role adjustment given to defendant who received a larger share of the provs s
from the drug sales than other participants. '
Aggravating role adjustment given (o defendant who acted as a manager, supervisor. leader
or organizer of his co-conspirators. Factors that indicate leadership role:
had decision-making capacity:
- directed others to transport and distribute cocaine and coilect drug ¢t
initiated transactions
negotiated prices and handled financial end of drug operation
approved sale of drugs on credit
recruited participants to perform various functions and paid them
acted as spokesperson for the group
controlled keys to and movement of truck containing cocaine
had exclusive control over drug plants
could, but need not, control others
controlled the business or money in an instrumentality that was essenial =0
the drug enterprise
used home as drug lab or distribution center
assured agent that he would corner the amphetamine market
duped an unwitting friend into driving the getaway car

FACTORS THAT DO NOT JUSTIFY
GRANTING AN AGGRAVATING ROLE

Sentence should not be enhanced for relevant aggravating conduct collateral to e
defendant's role in the offense of conviction. 5th, 7th, 8th, 10th Circuits

Defendant should not receive an enhancement as a supervisor where the only other person
participating in the offense was the buyer.

Enhancement for leadership should not be given:
where defendant merely owns the trucking business that leased the warehouse in
which the cocaine was off loaded
where co-defendant did not have the necessary intent to commit the offense



APPENDIX F -- Membrandum on Mandatory Minimums
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TO: DRUG WORKING GROUP
FROM: DAVID DEBOLD
RE: THE IMPACT OF MANDATORY MINIMUM STATUTES ON THE

SENTENCING COMMISSION'S DRUG ROLE OPTIONS

DATE: NOVEMBER 3§, 1991

The guidelines for drug trafficking offenses are dictated, to a large extent. by the
mandatory minimum penalties of 21 US.C. § 841. Section 841 contains a five-vear
mandatory minimum term for "violation(s] . . . involving" certain quantities of cocaine.
cocaine base, heroin, PCP, LSD, marihuana or methamphetamine. 21 US.C 3§
841(b)(1)(B). For violations involving certain larger quantities of these same substances the
mandatory minimum sentence is ten years.! 21 US.C. § 841(b)(1)(A). Furthermore.
anyone who attempts or conspires to commit a drug offense is subject to "the same penaities
as those prescribed for the offense, the commission of which was the object of the attempt
or conspiracy.” 21 U.S.C. § 846. In order to maintain proportionality, the Commission set
the offense levels in the drug quantity table in such a way that the guideline ranges for drug
amounts that trigger mandatory mini-mum sentences will be at or ‘near the mandatory
minimum terms of imprisonment.?

This memo examines what latitude the Commission has to de-emphasize the
importance of drug quantity in the sentencing of less culpable drug offenders, in light of the
above-mentioned mandatory minimum provisions. It concludes that the courts have not

'Prior felony drug convictions drive the mandatory minimum terms even higher. Id.

2For example, S00 grams of cocaine carries a mandatory minimum term of 60 months.
The guideline range for S00 grams of cocaine, with an adjustment oaly for acceptance of
responsibility, and a Criminal History Category of I is S1- 63 months.
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above-mentioned mandatory minimum provisions. It concludes that the courts have not
come to grips with the issue of when a drug quantity mandatory minimum applies 0 persons
convicted of conspiracies. The best indication of how this issue will be resolved is that the
courts are beginning to apply the same standards of knowledge. involvement and foresee-
ability that the guidelines apply in the relevant conduct section. U.S.S.G. §1B1.3. Thus. the
Comrmission may be in a position to shape the law of mandatory minimum drug quantities
under the con-spiracy statute with its relevant conduct rules.

It is clear that a defendant convicted under section 841 who personally possesses or
distributes a "mandatory minimum quantity” of drugs is subject to the mandatory munimum
term. What is not clear, and what this memo will focus on, is whether a coconspirator is
always subject to the mandatory minimum term where the conspir-acy ‘involved” a
mandatory minimum quantity of drugs. If so, the Commission will be restricted in the kinds
of changes it can make to the guidelines to lower the sentences of such persons. If. on the
other hand, the mandatory minimum provisions apply to coconspirators only under certain
circumstances (such as where they knew about or reasonably foresaw the "mandatory
minimum quantity”), there will be greater latitude.

Most of the circuits have held that despite the effect of drug quantities on statutory
maximums and mandatory minimums under sec-tion 841(b)(1), the quantity of drugs
involved is not an element of section 841 or 846 offenses. Rather, these subsections are sea-
tence enhancement provisions that come into play at the sentencing stage. As a result, the
quantity of drugs involved is not an issue for the jury to decide beyond a reasonable doubt:
instead. it is an issue for the judge to decide at the sentencing hearing by a pre-ponderance
of the evidence. See United States v. Campuzano, 905 F.2d 677 (2d Cir.), cert. denied, 111
S.Ct. 363 (1990); United States v. Gibbs, 813 F.2d 596 (3d Cir.), cert. denied, 484 U.S. 822
(1987); United States v, Powell, 886 F.2d 81 (4th Cir. 1989), cert. depied, 110 S.Ct. 1144
(1990); United States v. Moreno, 899 F.2d 465 (6th Cir. 1990); United States v. McNeese,
901 F.2d 585 (7th Cir. 1990); United States v. Luster, 896 F.2d 1122 (8th Cir. 1990); bu cf.
United States v. Alvarez, 735 F.2d 461 (11th Cir. 1984) (interpreting prior provision which
only provided an enhancement for large quantities of marihuana); United States v.

831 F.2d 307 (D.C. Cir. 1987) (dictum); United States v. Crockett, 812 F.2d 626
(10th Cir. 1987) (failure to allege quantity in indictment prevents application of
enhancement, even though defendant acknowl-edged enhancement at plea).

‘With a substantive drug trafficking offense (g.g,, distri-bution, possession with intent
to distribute, or manufacturing), it is fairly easy to determine whether a drug quantity
enhancement provision applies. If the evidence shows that in committing the offense of
conviction the defendant personally sold, manufactured, or possessed (with intent to
distribute) the requisite amount, then the enhancement applies. Conspiracy cases are more
troublesome. The conspiracy statute subjects a conspirator to the same penalties as those
prescribed for the offense, "the commission of which was the object of the . . . conspiracy.”
21 U.S.C. § 846. Drug conspiracies often have no well-defined "object" with respect to the
quantity of drugs that will be involved. If the conspiracy is on-going, the quantity will grow

2
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over time. Evidence that the conspirators decided at the Outset of a conspiracy how much
of what type of drug thev would try to distribute s virtually unheard of (due. in no smy.:
part. to the fact that conspiracies probably are not run in such a manner).

members) of the conspir-acy. United States v. Sava e 891 F.2d 145 (7th Cir. 1989) (con-
spirator need not know every other conspirator to be guilty of a single conspiracy): Unired
States v. Casto, 889 F.2d 562 (5th Cir. 1989) (conspirator need not know all of the derais
of. the scheme or the identities of the other conspirators), gert. denied, 110 S.Cr. {:64
(1990): United States v. Carter, 760 F.2d 1568 (11th Cir, 1985) (same). To convict. the
government need only show that the defendant was aware of the central features and :he
broad scope of the conspiracy, willfully associated himself with it, and know-ingi
contributed his efforts to its furtherance. ' v. Grer, 866 F.2d 908 (Tth Cir.
1989): United States v. Hitow, 889 F.2d 1573 (6th Cir. 1989).

reasonably foreseen the distribution, the possession, or the planning to distribute or possess.
the drugs in question. :

Subtle variations on these four approaches are possible. For example, “"planned"
distribution or possession, as referred to above, means that which is discussed (or perhaps
¢ven attempted) but which does not come to fruition. A narrower approach could be
justified for "planned" distribution Or possession than for com-pleted distribution or
possession. Also, the "knowing" and "fore-seeable” approaches could be limited to the

approaches could also have special rules for activity that pre-dates the defendant’s
membership in the conspiracy. Any of the four approaches could be further limited by a
requirement that the defendant have a stake in the drugs for which he is held account-able.

There may be good policy reasons for adopting or rejécﬁng each of the possible
approaches mentioned in the Previous two paragraphs. The issue, however, is which

3
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approach applies to 21 U.S.C. § 846. Unfortunately. no court has directly addressed :t:«
issue. The best one can do at this point is try to draw inferences trom decisions on reiata¢
issues. The result in United States v. Jacobo, 934 F.2d 411 (2d Cir. 1991). supports i=e
inference that proof requirements simular to those of the current guidelines apply. [z
Jacobo, the jury made the finding that the defendants conspired to deliver "3 kiiograms or
more” of cocaine. The conspirator who negotiated the sale asserted that although he toid
the informant he would sell 5 kilograms. he did not really intend to sell that much. (He.
in fact. only showed up with 2 kilograms.) Another conspirator, who was present when the
2 kilograms were delivered. claimed he wasn't even aware that a quantity of 3 kilo-grams
was mentioned in prior negotiations.

The Second Circuit, noting that drug quantity is not an ele-ment of the offense.
remanded for the district court to determine the quantities independent of the jury’s tinding.
The broad conspiracy instructions may have led the jury to conclude that the conspiracy was
to deliver 5 kilograms. without deciding whether each defendant "had knowledge and intent
with respect to the pre-cise quantity of cocaine to be sold.” Id., 934 F.2d at 417. The courn
noted that the guidelines -- unlike the rules for conspiracy liability -- require proof of
knowledge and/or intent’ with respect to drug quantities, but it did not discuss whether
such proof requirements apply to the mandatory minimum provisions. Two of the
defendants, however, received the minimum sentences allowed under the 5 kilogram
statutory sentencing enhancement provision. Thus, it may be inferred that intent and
knowledge must also be proved to appl+ that statutory enhancement provision, because, if
not, remand for those defendants wouid have been unnecessary.

Another Second Circuit case suggests a different result, but it is possibie to reconcile
the two. In Upited States v. Perrone, 936 F.2d 1403 (2d Cir. 1991), the defendant was
convicted of 21 U.S.C. §8 841(d) (possessing listed chemicals, knowing or intending they
would be used to manufacture a controlled substance) and 21 U.S.C. § 846 (conspiracy to
manufacture more than 5 kilograms of cocaine). The court reversed the conspiracy
conviction, which carried a 10-year mandatory minimum, on the ground that Congress did
no- itend convictions under section 846 for conduct that is nothing more than a section
84.,u) violation. In discussing whether to sentence defendant based on drug quantity (there
was no gu:.eline in existence at that time for a violation of section 841(d)), the court noted
that "the scope of conduct for which a defendant can be held accountable under the
sentencing guidelines is significantly narrower than the conduct embraced by the law of
conspiracy.” The court went on to note that to convict of a conspiracy, the government need
only prove that the defendant has some knowledge of the conspiracy’s aims; he need not
know all of the aims. Because the court dismissed the conspiracy count, it did not have to

¥The court did not examine the contours of these requirements. Presumably, it did not
mean to rule out the possibility that "reasonably foreseeable” conduct in furtherance of the
execution of jointly undertaken criminal activity would fit within those contours. See
U.S.S.G. 8§1B1.3, comment. (n.1).
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decide whether the "broader scope” of the law of conspiracy applies to the enhanced penal=
aspect. as well. As the following discussion indicates. it probably does not.

Conspiracy statutes establish penalties for combining with others for the purpose ot
violating the law. The agreement, rather than the results of the agreement. is the crime.
The mandatory minimum drug quantity provisions provide a possible way to enhance 2
conspirators punishment based on criminal conduct of other conspirators in furtherance ot
the conspiracy. But even before the advent of these mandatory minimums provisions. there
was (and still is) a way to punish conspirators for such other crimes. This other way is the
Pinkerton doctrine. Pinkertonv. United States, 328 U.S. 640 (1946). Although the contours
of this doctrine are described differently by different courts, the general rule is that one may
‘be convicted of a crime committed by one's coconspirator if it is a reasonably foreseeable
act done in furtherance of the conspiracy. S¢e¢, ¢.8.. United States v. Newbern, 731 F.2d 744
(11th Cir. 1984).

The foreseeability element is not always described the same way in these cases.
however. Some state that the crime must be reasonably foreseeable as a necessary or
natural consequence of the conspiracy. United States v. Gualdado, 794 F.2d 1533 (11th Cir.
1986) (holding that the value of the drugs involved made use of force to protect it
foreseeable), cert. denied, 479 U.S. 1101°(1987). Such a rule tends to be more objective and
prone to generalizations about factual scenarios that are likely to recur frequently (such as
the conclusion, as noted above in Gualdado, that the value of the drugs, in itself, made the
use of force to protect the drugs foreseeable). Other circuits even seem (0 have eliminated
the foreseeability requirement where the other criminal conduct was in furtherance of the
conspiracy. See, &.8. United States v. Crocker, 788 F.2d 802 (1st Cir. 1986) (in furtherance
of the conspiracy of within the conspiracy’s reasonably foreseeable scope); <. United States
v. Stanley, 765 F.2d 1224 (Sth Cir. 1985) (in furtherance of the conspiracy and within its
reasonably foreseeable scope).

One court has fleshed out the rule to require that the act be one of the primary goals
of the conspiracy or directly facilitate achievement of one of those goals. If it falls into the
latter category. (Le., directly facilitates achievement of a goal of the conspiracy), which the
court also characterized as a reasonably foreseeable but originally unintended crime.* this
court limits liability to those who played more than a "minor” role in the conspiracy or had
actual knowledge of at least some of the circum-stances and events leading to such a

“The shooting of a person suspected of being an informant might be an example of a
crime that directly facilitates the achievement of a goal of the conspiracy and is reasonably
foreseeable, even though it was-originally unintended. Most crimes that result from things
going awry seem to fit this definition, because, first, it would be difficult to show that the
* coconspirators agreed and intended that they would react in a certain way to every possible
problem, and second, such crimes are often committed with little time to reflect even though
the possibility that they will be committed is reasonably foreseeable.

S
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crime.’ United States v. Alvarez, 753 F.2d 830 (11th Cir. 1985), cert. denied. 474 LS, uns
(1983). : '

latter deals with the Statut-ory minimum and maximum for the conspiracy count itself. Both
are controlled by congressional intent. The courts may conclude that. absent a clear
statement to the contrary, Congress meant to incorp-orate the Pinkerton rules 1o drug
quantity enhancements. Two courts have moved in that direction (though neither addressed
the issue). In Lm&d_jj_g;gs_v_ﬂma, 937 F.2d 151 (5th Cir. 1991), the court noted the
similarity between the Pinkerton rule and the relevant conduct rules of the guidelines. [
stated thart the fact that a conspirator is convicted of a conspiracy that involved a particuiar
quantity of drugs does not mean that he foresaw that quantity. In Upj v. Aichele.
941 F.2d 761 (9th Cir. 1991), the court discussed the guidelines and drug quanury
enhancements as if they contained the same proof requirements. It stated that a defendant
is responsible for the acts of coconspir-ators committed in furtherance of the conspiracy.
The defendant was held accountable for a quantity of phenylacetic acid because it was
reasonably foreseeable that someone in the conspiracy would obtain the acid as a step

toward the manufacture of methamphetamine in furtherance of the conspiracy.

doctrine rather than the judge) has the discretion not to convict even if the elements of
Pinke-zon liability are satisfied. See um:dmwm 839 F.2d 900, 910 n.12 (2d
Cir. 3). The case law pr--vides no -guidance on how or whether a jury should be

70 .vied to exercise that discretion.” [d. If the jury does have such discretion, and if the
Pinkerton doctrine and the criteria for sentencing enhancement are meant to be on par with

The court did not define "minor” role in this context,

before the robbery is to occur, and without any involvement by B or C, A steals a car for
the getaway. A is caught stealing the car, and evidence of the agreement to rob the bank
is uncovered. In addition to a count of conspiracy, B and C could also be charged with theft
of the car because it was done in furtherance of the conspiracy. '

"These courts are not mistakenly referring to the jury’s "fact-finding" role when they
speak of this "discretion.” In the instruction that the court approved of in Blackmon, the
jury was told that if they found that all of the requisite elements of the Pinkerton doctrine
were satisfied, they "may, but . . . need not, find that defendant guilty of [a substantive
count], even though he did not personally participate in the acts constituting the crime or
did not have actual knowledge of it." Id., 839 F.24 at 909.

6
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one another, there should be some discretion with the court in applying the sentencing
enhancement ryles, Because there is no Sound reason for discretion in this area to be
unguided, the courts of appeals might react by making the foreseeability test more

subjective. That 1S, sentencing judges might be given more deference to conclude that

acts were not foreseeable to that particular defendant, *

agreed that their activ-ity would involve the triggering drug quantity. Proponents of such
an approach might point to the language of the conspiracy statute, which states that a person

indictment is sufficient to satisfy notice requirements, They have not held whether it is

Decessary to give notice in the indictment. See Upi » 890 F.2d 1363 (7th
Cir. 1989); Gibbs, supra; Unj v 800 F.2d 953 (9th Cir. 1986); see
also Uni W 834 F.2d 1382 (8th Cir. 1987) (notice issue not raised; observing




a manner sufficient to enap]

same offense." Gibbs, 813 F.2d at 599. This does nop séem to dictate notice before trial.
Even if it did, notice in a document other than the indictment should suffice now that the
courts have held that quantity is not an element of the offense.

Notice before a guilty plea js required, because a defendant must pe made aware of
what he is subjecting himself to by foregoing a trial. The Federal Rules of Criminal
Procedure directly address this. Rule 11(c)(1) requires the court, before accepting a plea
of guilty or nolo contendere, to determine that the defendant under-stands "the nature of
the charge to which the Plea is offered, the mandatory minimum penalty provided by law,
if any, and the maximum possible penalty provided by law, including the effect of any special
parole or supervised release term . . . " The required advice regarding minimum and
maximum penalties is not limited to "offense" penalties; it also appears to apply to minimum

and maximum penalties that result from sentencing enhancement provis-ions,

~ Arelated quesiz... . vhether the government has exclusive control over whether to
invoke the enhanced penatties. If the courts -- in an effort to ensure adequate notice --
require inclusion of quanti:ies in the indictment to invoke the enhance-ment, then almost
certainly the government will control its application. If some other form of notice suffices,
especially if it can come after a trial or guilty plea, the courts could hold that they have the
POWer to raise the issue sug sponte.’ To date, no court has held as such. The closest was
a district court that held, despite the government’s claim to the contrary, that the mandatory
minimum applied prior to the November, 1988, amendment of section 846, See United
v, Hayes, 703 F.Supp. 1493 (N.D.Ala. 1989), sentence vacated sub nom. United States

v. Curry, 902 F.2d 912 (11th Cir. 1990), gert. denied, 111 S.Ct. 973 (1991). The government
had recommended a four-year sentence for one defendant as part of a plea agreement, and

Other cases suggest, without deciding, that the government controls the enhancement.

See v 835F.2d 79, 81 (5th Cir. 1987) (quantity is not an element and
"need only be proved when the Government seeks an enhanced penalty"; proof at trial not
necessary); Unpi v [nez- , 857 F.2d 122 (3d Cir. 1988) (suggesting that

- °If a court decided to apply the enhancement after a gtxﬂty Plea, the defendant would
then need to be given an opportunity to withdraw his plea. See Rule 11(c)(1), supra.
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