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ARTICLES
THE ROLE OF SENTENCING GUIDELINE
AMENDMENTS IN REDUCING UNWARRANTED
SENTENCING DISPARITY
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Wn,L1AM

W. WILKINS, JR."

JOHN R. STEER"

In United States v. Dunniggzn, 113 S. Ct. 1111 (1993) the Uniteden
States Supreme Court unanimously ruled that an obstruction

hancement under the federal sentencing guidelines for a defendant's
perjurious trial testimony does not contravene the constitutional
provided the
privilege of an accused to testify in her own behalf,
the
findingthat
sentencing judge makes a proper, independent
decision
defendant in fact committed perjury at trial. The Court's
v.
reverses an earlier decision by the Fourth Circuit, United States
appellate
that
which
Durmigcm, 944 F.Zd 178 (4th Cir. 1991), fin

court had differed from other circuits regarding the constitutionality
of the guidelines' enhancement for trial perjury. Dlmnigan provides
a classic illustration of the United States Supreme Court exercising
its authority to resolve intercircuit conflicts and restore uniformity
contrast,
in the interpretation of applicable constitutional law. In
in the
differences
when an intercircuit conflict entirely concerns
interpretation of federal sentencing guidelines provisions, the Court
Sentencing
has indicated it will look first to the United States
of the
exercise
Commission to addresssuch conflicts through the
lil
United
States,
Commission's amendment authority. Braxton v.
S. Ct. 1854 (1991). ln this article, the Chairman and General Counsel
has exercised its
of the Commission describe how the Commission
!

amendment responsibility to achieve greater consistency among courts
in sentencing under the guidelines.

I.

IN -rBoDUc'noN

guidelineThe transitionfrom indetenninate sentencing to determinate,

1987 under
based sentencing, which began in November
a change
dramatic
as
was
(SRA),'
Sentencing Reform Act

*

the landmark
for the federal

Judge, United States Court of Appeals for the Fourth Circuit, and Chaimran, United

States Sentencing Commission.
The views expressed herein
"
General Counsel, United States Sentencing Commission.
the
official.
position of the United
necessarily
represent
are those of the authors and do not

'

States Sentencing Commission.
(codified at 18 U.S.C. 5€ 3551-3559
1., Pub. L. No. 98-473, 98 Stat. 1838, 1987 (1984)
991-998
(1988).
U.S.C.
$5
(1958); 28
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Commission's yearly amendment process. As a permanent agency, the
Commission has authority to send amendments to the guidelines or policy
statements to Congress on or before each May first. After an 180 - day
review period, the proposed amendments - if not rejected by passage of
legislation - take effect on a date specified by the Commission."
The information that fuels this evolutionary process is rich and diverse.
The Commission codes up to 262 pieces of information about each guideline
sentencing that occurs in federal court. The resulting, steadily expanding
data base is an invaluable source of information for the Commission as it
monitors guideline application and refines the Guidelines Manual." In
addition, each year the Commission convenes interdisciplinary staff working
groups to prepare detailed reports about priority issues it has previously
identified. These reports cover various topics such as violent crime, money
laundering, acceptance of responsibility, and sentencing of drug offenses.
Federal judges, prosecutors, defense attorneys, probation officers, and other
interested parties provide helpful input for the Commission's decision making process through the submission of letters, position papers, and
testimony at public hearings. Additionally, the Commission receives com ment and amendment suggestions from a number of organizations, including
the Judicial Conference of the United States, the Department of Justice,
the American Bar Association, and ad hoc standing committees of defense
attorneys and federal probation officers.
Two other important sources of information regularly considered by
the Commission in its amendment process are district court statements of
reasons for imposing sentence" and appellate court decisions on constitu tional, statutory, and guideline application issues. While the Commission is
not a party to individual sentencing proceedings, it closely monitors court
decisions. As the evolving process of guideline application renders it nec essary, the Commission exercises its statutory responsibility to amend the
guidelines in response to court determinations of guideline issues.
This article explores a number of facets of the amendment process,
placing particular emphasis on the manner in which the Commission uses
appellate court opinions interpreting the guidelines" to formulate amend -

U.S.C. 9994{p) (1988).
U.S. SENTENCING COBm'N, GumELmss MANUAL (1992) lhereinafter Gumsunes

13. 28

14.

Mm -

mu ] .
15. District court statements of reasons for sentence, required by 18 U.S.C. 93553(c),
may be formal published opinions or informal oral statements from the bench during the
course of sentencing proceedings. The latter are sent to the Commission as transcripts of court

proceedings or, more commonly, are summarized by the court or probation ofhcer on

a

form

jointly developed by the Commission, the Administrative Office of the U.S. Couns, and the
Judicial Conference's Criminal Law Committee.
16. The emphasis in this article on appellate court opinions is not to suggest that guideline
application decisions of district courts and magistrate judges are less important in the amend ment process developed by the Commission. To the contrary, under the authority of 28 U.S.C.
€9 994(vv) and 995(a), the Commission, as heretofore explained, regularly receives and assimilates into a growing data base information relating to case - specific application of the guidelines
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dynamic, progressive sentencing policy centered around guideline appli cation experience.
a

Frequency

B.

of Amendments as

az

Policy Issue

As the SRA approaches the point in its history when members of the
Sentencing Commission are slated to become part-time," a recurrent topic
of policy debate is the relative frequency with which further changes in the

Guidelines Manual should be made, in response to both court decisions and
Perhaps reality has furnished considerations different from,
and more weighty than, those Congress anticipated." Nonetheless, the
congressional view of guideline amendment frequency, as evidenced by
relevant statutory provisions and accompanying history, must be considered
because of its particular relevance to this article's focus on Commission court interaction through the amendment process. Pertinent statutory provisions and legislative history suggest that to the extent Congress had
expectationsabout the relative frequency of amendments, it envisioned an
active, vigorous amendment process, especially in the early years of guideline
implementation. One structural indication in the statutory scheme supporting
this view is the provision permitting multiple submissions of guideline
amendments to Congress each year, albeit within the limited time frame
following the opening of a session of Congress and ending May l of each
year."'The SRA'S limitation on submission of guideline amendments to the
roughly four - month period at the beginning of each year, and the required
l80 - day wait prior to the amendments taking effect. appear to have been
designed more for the congressional purpose of maintaining oversight of
evolving Commission sentencing policies than as a checkon the frequency

other factors.

,

of amendments.

.

'

Another structural indicationof Congress' expectation that the guidelines would be subject to frequent change in their early implementation is
22. See 28 U.S.C. 5992(c) (1988) (providing that voting members of Commission, except
Chairman, shall hold part - time positions beginning November l, 1993 (six years after initial
implementation of guidelines)).
23. One eventuality not anticipated by Congress was that courts would, interpret the ex
post facto clause of the Constitution as constraining use of the most current set of sentencing
guidelines, as Congress intended under 18 U.S.C. 5 3553(a)(4) and (5). The courts of appeals
have held uniformly that the guidelines in effect at the time of sentencing may not be used if
they punish more severely than those in effect at the time of the defendant's offense. See.
ag., Unitedstates v. Young, 932 F.Zd I035 (Zd Cit. I991); United States v. Kopp, 95I F.Zd
52I (3d Cir. 199I); United Statesv, Morrow, 925 F.Zd 779 (4th Cir. 199I); United States v.
.Nagi, 947 F.Zd ZII (bth Cir. l99I), cell. denied, ,lIZ S. Ct. 2309 (1992); United States v.
Sweeten. 933 F.Zd 765 (gtll Cir. 1991); United States v. Smith, 930 F.Zd 1450 (10th Cir.),
Ger!. denied, 112 S. Ct. 225 (l99I); United States v. Lam Kwong- wah, 924 F.Zd 298 (D.C.
Cir. 1991); United States v. Harotunian, 920 F.Zd 1040 list Cir. 1990); United States v. Suarez.
gil F.Zd 1016 (Sth Cir. I990); United States v. Swanger, 9I9 F.Zd 94 (Bth Cir. 1990) (per
curinrrr); United States v. Worthy, 915 F.Zd lSI4 (llth Cir. 1990). This departure from
congressional intent has created numerous guideline application difficulties that no doubt
account for much of the concern over the frequency of guideline amendments.
24. 28 U.S.C. 999-t(p) (l988).
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number of important continuing research and education duties, in one
fashion or another most of these responsibilities related to the fundamental
congressional goal of achieving and perfecting a workable, effective guide lines system.
C.

Basic Goals to Be Furthered by Amendments

Broadly speaking, the SRA envisions active use of the Commission's
guideline amendment authority to further two basic goals, one idealistic and
long term, the other more pragmatic and immediate. The longer term,
ambitious hope was that sentencing policies prescribed by the Commission
would evolve to "reflect, to the extent practicable, advancement in knowl edge of human behavior as it relates to the criminal justice process."" The
more immediate, pragmatic task - and one clearly of high priority was that
of reducing unwarranted sentencing disparity. Although court experience in
applying and construing the guidelines is valuable in developing appropriate
guideline amendments that further both goals, it is especially relevant with
respect to the latter disparity - reduction goal. In its discussion of the SRA
requirement that the Commission. continually revise the guidelines, the Senate
Judiciary Committee Report explained:
Perhaps most importantly, this provision mandates that the Com mission constantly keep track of the implementation of the guide-

lines in order to determine whether sentencing disparity is effectively
being dealt with. In a very substantial way, this subsection complements the appellate review section by providing effective oversight
as

to how well the guidelines are working."

Therefore, putting aside for another day a discussion of the interactive
Commission - court relationship as it relates to the longer term SRA goals,
the balance of this article will focus on the relevance of the Commission's
amendment authority in reducing unwarranted sentencing disparity.
1.

Avoidance of Unwarranted Disparity- A Continuous Objective of the
Courts and the Commission
The SRA places the avoidance

of unwarranted disparity at the forefront

of its directives to both the courts and the Commission. Among the factors
courts must consider in the imposition of sentence is "the need to avoid
unwarranted sentence disparities among defendants with similar records who
have been found guilty of similar conduct."" While the statute expressly
directs that courts "shall" consider this objective in their sentencing deci sions, the accompanying directives to sentence within the applicable guideline
range or depart from the range based on reasons stated on the record,"

32.
33.
34.
35.

28 U.S.C. € 99l(h)(l)(c) (1988).
S. REP. No. 225, mph= note 5. at 178.

U.S.C. 5 3553(a)(6) (1988).
I8 U.S.C. 53553(li) -(c) (1988).
18

[91
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range "for each category of offense involving each category of defendant,""
and that the width of the guidelines' imprisonment ranges not exceed "the
greater of 25 percent or 6 months."" The Commission implemented these
directives by making all imprisonment ranges as broad as statutorily per mitted. This design decision maximizes within - guideline sentencing discretion
in furtherance of the goal of individualized sentences. It also makes it
unnecessary that guidelines include every conceivably significant offense and

(7

i

offender characteristic.
Yet, a guidelines system that uses a moderate number of important
offense and offender characteristics to prescribe an applicable guideline
range as broad as the statute will permit cannot successfully achieve the
congressional goal of reasonable sentence uniformity unless the guidelines
themselves are read and applied in. a reasonably consistent manner. The
foundation upon which the system was constructed was that defendants of
similar characteristics who commit the same offense in a similar manner
would be sentenced within the same guideline range, regardless of whether
the defendants appeared before different sentencing judges in the same
district or in districts geographically distant. This goal may not be met,
however, when courts fail to apply guideline provisions consistently to like
offenders convicted of like offenses. When measured against the SRA
objective of guideline application uniformity for similarcases, one effect
of differences in court interpretations of guideline provisions may be to
enlarge the effective guideline imprisonment range applicable to defendants
having like offense and offender characteristics significantly beyond the
twenty - five percent or six - month maximum differential Congress intended.
Consider, forexample, the disparity resulting from a guideline interpretation
by the courts in one judicial circuit that bank tellers routinely are to be
considered vulnerable victims" in bank robbery offenses, thereby resulting
in a two - level enhancement of the defendant's sentence. In contrast, consider

that the courts in another circuit do not routinely characterize bank tellers
as vulnerable victims. The net effect of such an intercircuit inconsistency is
to enlarge the "within - guideline" potential difference in imprisonment sen tences between defendants sentenced in one circuit, and similar defendants
sentenced in the other circuit, from twenty - five to approximately fifty
percent."

43. 28 U.S.C. 5 994(b)(I).
44. 28 U.S.C. Qi 994(b)(2).
45. See U.S.S.G. 9 3A1.l (Vulnerable Victim). ln United States v. Jones, 899 F.Zd 1097,
(llth
Cir.), cart. denied, ill S. Ct. 275 (1990), the court of appeals upheld a district
1100
court's finding that a bank teller was a vulnerable victim within the meaning of 9 3AI.I.
Subsequently, the Commission amended the application notes accompanying the guideline to
state Commission intent that a bank teller was not to be considered an unusually vulnerable
victim solely by virtue of performing a teller's job in a bank. See U.S.S.G. app. C, amend.
454. Thereafter, ',lone.; was overruled. See United States v. Merrill, No. 91-8386 (llth Cir.
Feb.'l6, 1993) (en bane).
46. Suppose, for example, a bank robbery defendant without the 5 3AI.I vulnerable
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how carefully the Commission chooses the words that appear in the GuideIinesMrmual, thatcourts will differ sometimes in their reading of guideline
provisions and in their application of those provisions to the facts of varying
cases. Consequently, "pockets" of disparity in guideline sentencing law will
appear. Thus, the task of amending the guidelines to reduce unwarranted
disparity is a continuing one."
Turning to the manner in which guideline amendments address disparity
concerns, it can be said that, broadly speaking, amendments that have a
disparity reduction purpose fall into one of two categories: (1) amendments
that relate to determination of the applicable guideline range and (2)
amendments that relate to sentencing outside the guideline range. Both types
have figured prominently in Commission amendment actions. While the
latter departure - related category tends to garner more attention, amendments
in the former category have been far more numerous."

8.

Use

of Amendments to Promote More Consistent Guideline
Application

In applying the federal sentencing guidelines, courts sometimes have
differed both in their interpretations of guideline language and in their
application of the guidelines to varying, often complex, sets of facts. While
both can lead to sentencing disparity under a guideline system, it is the
former disparate construction of guideline language that must be of primary
concern to the Commission for several reasons. Fundamentally, as a matter
of institutional and statutory responsibility, the Commission, as the origi nator of guideline language, has an obligation to address instances in which
the words it writes to guide court discretion lead to pronounced differences
in court interpretation of the intended meaning of those words. Additionally,
when appellate courts construe specific passages

of the guideline system,

Table B - l (I992); Srlmsncs DMsloN, AnMm. Orr-ice or THE U.S. Courts, SUMMARY STATISrios (l992) (unpublished, on file with the United States Sentencing Commission, Washington.
D.C.). According to these unpublished statistics, during the 12 months ending September 30.
1992, appeals were filed in 9,597 guideline cases. Of these appeals, 1,566 involved an appeal
of the conviction only. The balance were appeals of conviction and sentence (5,098 cases).
sentence only (2,534 cases), or type unknown (399 cases).
56. A number of other factors contribute to the need for amendments. Among these are
the creation of new criminal offenses, changes in statutory penalties. or enactment of directives
to the Commission from Congress. The Commission also periodically reassesses and may
amend guidelines to reflect more appropriately the seriousness of conduct. as determined by
the Commission. Illustrative of the latter are amendments that adjusted the offense levels for
robbery offenses (U.S.S.G. app. C, amend. II0,365) and fraud offenses (id. at amend. 154).
57. Precise categorization of amendments isnot possible because many have multiple
parts and further more than one objective. In general, about one- half of the Commission's
473 amendments to date have been motivated by an intent to clarify guideline language, often
in response to court decisions, and ease application problems. Another approximately I5% of
the alnendments have been precipitated directly by legislation; approximately 10% relate to
departure issues; about 5% were Commission initiatives to adjust offense levels; and the
balance involved a variety of technical or conforming changes.
-

[15]
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recognized and applied," are designed to make clear Commission intent
that the 18 U.S.C section 922(g) offense is not to be considered a crime
of violence, although a defendant convicted of that offense will be subject
-

-

to an enhanced punishment under the firearms offense guideline" andimay
be subject to further enhancement under the guideline applicable to armed
career criminals."
In contrast to disparate court construction of guideline language, dif
ferences in coun application of guideline provisions with an agreed-upon
meaning are of less immediate concern to the Commission. The SRA,was
neither intended ,nor could realistically hope to remove from the criminal
-

-

justice system all dispaiities. of this nature. The SRA scheme of appellate
review is evidence of this greater tolerance of variations in sentencing court
factual determinations that form the basis for applying the g1idelines, as
well as variations in judgment resulting from application of the guidelines
to the facts of a case. Specifically, the statute instructs courts of appeals
reviewing guideline sentences to "give due regard tothe opportunity of the
district court to judge the credibility of the witnesses, . . [to].accept the
findings of fact of the district court unless they are clearly erroneous and
[ to ] give,due deference tothe district court's application of the guidelines
to the facts;"" Most appellate courts have interpreted the "due deference"
standard as functionally equivalent to. a "clearlyerroneous" level of scrutiny
of district court 'factual determinations, thereby engendering a greater tol

of variations in guideline application by sentencing judges."

crance

Analogizing to the greater deference generally exhibited by the appellate
courts in reviewing findings of fact made by district courts, the Commis sion's amendment authority can be exercised, consistent with the Sentencing
64; See United States v. Bell, 966 F.Zd 703 list Cit. 0992); United Statesv. Fitzhugh,
954 F.Zd 253 (Sth Cir. 1992); United" States v. Sahakian, 965 F.Zd 740 (gth Cir. 1992).
-

overruling United States v. o'Neal, 9I0 F.Zd 663 0990), amd. reh'g en bane denied, 937 F.Zd
1369 (I99l). But see United States y. Stinson. 957 F.Zd 813 (llth Cir. 1992)..
65. "'U.S.S.G. 9 ZK2.l provides an enhancement of 'at least two levels (approximately
25%) if the defendant is a "prohibited person," defined to include those convictedrunder
-

-

I8 U.S.C. 5922(g)
66. U.SIS.G. 5 4BI.4 provides for theoffense level to be enhanced to a minimum of 33
and the criminal history category to be increased to a minimum of category IV for a defendant
convicted of being a felon-in -possession who is subject to the enhanced penalty under ,lb U.S.C.
has three previous
5 924(e) as an armed career criminal (generally defined as one who
convictions for violent felonies or serious drug offenses).
67. 18 U.S.C. 5 3742(e) (1988).
68. See, e.g., United States v. Quan - Guerra, 929 F.Zd 1425 (gth Cir. 1991); United States
vi Medina -saldana, gil F.Zd 1023 (Sth Cir. I990); United States v.'Howard, 894 F.Zd 1085
(gth Cir. 1990); United States' v. Burns, 893 F.Zd 1343 (D.C. Cir. 1989); iev'd an other
grounds, ill S. Ct; 2I82 (199l);'united States v. McDowell, 888 F.Zd 285 (3d Cit. 1989);
United States v. Mejia - orosco, 868 F.Zd 807 (Sth Cir. 1989); Unitedstates v. Barrett (Dolan),
890 F.Zd 855 (bth Cir. 1989); cj'. United States v. Anderson, 942 F.Zd 606 (gth Cir. 1991),
wzcating 895 F,Zd 641 (1990) (holding that due deference standard not new standard of review,
but requires court to determine degree of factual inquiry involved and apply corresponding
standard- clearly? erroneous standard for purely factual inquiries. de novo, for those closer to
legal questions); see also William W. Wilkins, J r., Sentencing Reform and Appellate Review,
46 WASH. & LEE L. REV., 429, 434- 35 (1989).
>

-

-

-
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the Ninth Circuit saw language inconsistencies between section

lBl.3

and

the guidelines in Chapter Three, Part D, pertaining to the determination of
a combined offense level in cases involving multiple counts of conviction."
The court resolved this "ambiguity" in the defendant's favor by not
including conduct in counts of which the defendant was not convicted."
Although this ruling was later withdrawn and replaced with a decision that
interpreted the guideline in a manner consistent with Commission intent
and the decisions of other circuits," the Commission reinforced its view in
the interim by adopting clarifying amendments to the commentary of section
181.3 and section

3Dl.2."

More significantly, the Commission added language and illustrations to
the relevant conduct guideline and its commentary in 1989" and 1992.* The
principal objective of each effort was to clarify the scope of conduct covered
by this key guideline. These amendments each followed a comprehensive
examination of district and appellate court applications of the guideline and
were motivated by Commission conclusions that amendments were needed
to make its application more uniform."
The Commission also has amended other guidelines to clarify that
determinations under those guidelines are based on the scope of conduct
found "relevant" under section lBl.3. For example, after a series of
appellate decisions that based role in the offense determinations under
section 381.1 and section 3Bl.2solely upon conduct in the count of
conviction," the Commission revised the commentary introducing Chapter
"
Three, Part B, to reinforce its intent that [t]he determination of a defendant's role in the offense is to be made on the basis of all conduct within
the scope of section lBl.3 (Relevant Conduct), i.e., all conduct within the
scope of section 181.3(a)(1) - (4), and not solely on the basis of elements and
acts

cited in the count of conviction.""

71.
72.
73.
74.
75.
76.
77.

United States v. Restrepo. 883 F.Zd 781 (gth Cir. 1989).

Id. at 786.
United Statse v. Restrepo, 946 F.Zd 654 (gth Cir. 1991).
U.S.S.G. app. C, amend. 309.

Id. at amends. 76-78.

Id. at amend. 439.
For a discussion of application inconsistencies found by researchers outside the
Commission, see Pamela B. Lawrence & Paul J . Hofer, An Empirical Study of the Application
of Relevant Conduct Guideline 5 IBI.3, 4 Fed. Sent. R. 330 (1992).
78. See, e.g., United States v. Barbontin, 907 F.Zd 1494 (Sth Cir. 1990) (limiting "role
in the offense" determination to offense of conviction); United States v. Rodriguez-Nuez, 919
F.Zd 461 (Tth Cir. 1990) (same); United States V. Williams, 891 F.Zd 921 (D.C. Cir. 1989)
(same); United States v. Lanese, 890 F.Zd 1284 (Zd Cir. 1989) (same). But see United States
v. Fells, 920 F.Zd 1179 (4th Cir. 1990) (allowing evidence of activity outside offense of
conviction in "role in the offense" determination).
79. U.S.S.G. ch. 3, pt. B, intro. cmt., as amended by app. C, amend. 345, 456. The
amended commentary emphasizes the application principle in 9 lBl.3(a) stating that unless
otherwise specified, adjustments in Chapter Three, of which role in the offense is one, are
based upon the scope of conduct included within 5 lBl.3.

[19]
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portance of Commission policy statements that inform courts about the
kind and degree of circumstances considered by the Commission in for
mulating applicable guidelines. Specifically, the Court stated that such policy
statements constitute "an authoritative glide to the meaning of the appli
cable guideline," and "an error in interpreting such a policy statement
could lead to an incorrect determination that a departure was appropriate.""
Williams complements the Court's earlier Braxton message by recogniz ing the central role of thecommission in regulating court departure deci sions. In other words, it logically follows from Braxton and Williams that
the Court expects the Commission to use its amendment authority appro priately to' address inter -circuit conflicts indeparture law to the extent such
conflictsstem from differences in interpretation of Guidelines Manual
language."
The Commission to date has issued a modest number of amendments
responding to court departure decisions. Among the approaches employed
by the Commissionafter considering departure cases are: ,(1) incorporating
departure factors, into relevant guidelines, '(2) expressly inviting future de
partures in certain circumstances, while on occasion also providing guidance
as to the appropriate extent of such departures, (3) precluding departures
based on particular factors except when such factors occurto an extraor
dinary degree, and (4) precluding departures based on stated factors abso
be further
discussed below, should be added another alternative course: that of further
studying an issue but "taking no amendment action, In fact, although some
have criticized the Commission for acting too hastily to constrain departure
decisions," in reality the Commission to date has taken no action other
than to continue. gathering and analyzing data with regard to most district
court departure sentences and appellate decisions affirming departures.?'

lutely.To thislist of affirmative amendmentactions, which will

-

Incorporation of Departure Factors into Relevant Guidelines
As generally discussed above, Congressintended that the Commission
use information gleaned from district court statements of reasons and
1.

86. Id. at 1119.
87. Williams presented a situation involving both' a circuit conflict in interpretation of
the sentence appellate review statute (regarding when remandis necessary in a case in which
-

a

departure was based on both proper and improper factors) and a conflict in the interpretation
-

of provisions in the Manuql(regarding whether a departure properly could bebased on dated

prior convictions not similar to the instant offense). The. Court addressed the statutory issue
but not the guideline dispute. Subsequently, the Commission clarified the latter by issuing
amendment 472, effective November 1, 1992. This amendment states that dissimilar, serious
prior offenses that occurred too long ago to be countedin the guidelines' criminal history
score may be considered in determining whether an upward departure is warranted under
U.S.S.G. 'S 4A1.3 (Adequacy of Criminal History Category).
88. See, €.3., Daniel ,1.. Freed, Federal Sentencing in the Wake oj? Gttidelines : Urmccept
obie Limits on the Discretion oj" Seritencerls,. 101 YALE L.:I . 1681 (1992).
89. Currently, a Commission working group is engaged in a comprehensive twolyear
analysis of departures that could result in recommendations to the Commission, including
possible amendments, in the latter pan of 1993.
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departures above the most serious criminal history category applicable to
defendants," the Commission amended the section 4Al.3 commentary to

outline an incremental approach tied to the sentencing table.""
Departure guidance is sometimes provided by Commission amendments
that have other objectives as well. In fact, as the Commission reviews the
application of offense conduct guidelines through its working group process
of analysis, amendment revisions frequently reflect multiple purposes. For
example, in a comprehensive amendment revision, the Commission may
clarify guideline language to promote more uniform application, add pro visions that more fully describe the "heartland" of conduct covered by the
guideline,"" and describe circumstances outside the heartland of the revised
guideline that could warrant departure. The Commission's 1991 revisions
of the extortion guideline"" and the firearms offense guideline"" illustrate
this comprehensive revision approach. In both instances, the rewriting
clarified terminology, adjusted punishment levels by taking into account
additional offense characteristics, and added commentary inviting upward
departures in certain circumstances.""
3.

Limiting Departures to Extraordinary Cases

On a very few occasions, the Commission has issued new or amended

policy statements that seek to limit, but not absolutely preclude, departures.
These amendments have addressed departure use of the following offender
characteristics: (1) youth,"" (2) physical condition or appearance, including
physique,"" and (3) military, civic, charitable, or public service; employment-

99. Compare United States v. Schmude, 901 F.Zd 555. 559-60 (Tth Cir. 1990) (prescribing
procedure for extrapolating by analogy to Sentencing Table to reach sentence that more
appropriately reflects seriousness of defendant's prior record) and United States v. Ferra, 900
F.Zd 1057, 1062 (?tn Cir. 1990) (same), carr. denied, 112 S. Ct. 1939 0992) with United States
v. Jackson, 921 F.Zd 985, 993 (10th Cit. 1990) (approving Schmude approach as appropriate
in some cases while not strictly mandating it) and United States v. Molina, 952 F.Zd 514. 52122 (D.C. Cir. 1992) (same), and with United States v. Ocasio, 914 F.Zd 330, 336 list Cir.
1990) (rejecting bright - line, extrapolation - by - analogy rule because "reasonableness is a concept.
not a constant").
100.

U.S.S.G. app. C, amend. 460.

101. See U.S.S.G. ch. l, pt. A4(b) (explaining Commission's general intent that courts
?'treat each guideline as carving out a 'heartland,' a set of typical cases embodying the conduct

that each guideline describes?).
102. U.S.S.G. app. C, amend. 366.
103. id. at amend. 374.
I04. See U.S.S.G. 5 283.2, cmt. nn. 7, 8; id. & ZK2.I, cmt. nn. lo, 11.
105. U.S.S.G. app. C, amend. 386. A number of appellate decisions, construing policy
statement 5 SHI.6, had disapproved of basing a downward depanure on a defendant's young
age. See, e.g., United States v. Shoupe, 929 F.Zd 116 (3d Cir.), rer!. denied, 112 S. Ct. 382
(1991); United States v. White, 945 F.Zd 100 15th Cir. I991); United States v. Summers, 893
F.Zd 63 (4th Cir. 1990).
106. U.S.S.G. app. C, amend. 386. This portion of the amendment can be said to express
the Commission's view that a below-guideline sentence would not ordinarily be appropriate
based on circumstances similar to those at issue in United States v. Lara -Mercia, 905 F.Zd
599 (Zd Cir. 1990) (in which that court approved a downward departure for male defendant
of effeminate appearance who allegedly had suffered abuse in jail priorto sentencing).
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socioeconomic background and other personal characteristics that Congress
clearly intended the guidelines to place off limits.'"
5.

Grounds for Amendment Restraintwith Respect to Court Departure
Decisions

Although the Commission on several occasions has used its amendment
authority to address departure circumstances discussed in court decisions,
its overall posture in this respect has been one of restraint."' Viewed in the
context of SRA goals, at least two good reasons exist for a deliberate course
of Commission amendment action in this area. One is that the SRA
-

obviously contemplates some reasonable degree of sentencing outside guide -

line boundaries.'" The other key structural consideration is that, under the
SRA, departures are authorized but never mandated.
The appellate courts uniformly have held that as long as the sentencing
judge properly understands the authority to depart, the informed exercise
of discretion to impose a sentence within the applicable guideline range is
not reviewable.'" The fact that judges are' not compelled to depart for
circumstances that a particular court of appeals may have endorsed as
departure - appropriate, and therefore may well decide to sentence within the
guideline range, generally means that the Commission has less need for
immediate concem about unwarranted disparity resulting from appellate
departure decisions at variance with Commission intent. As previously
indicated, the Commission has not elected :to forbear in all such cases;
Nevertheless, in general it can be said that appellate departuredecisions,
even if inconsistent, on the whole produce less need for amendment action
than do inter - circuit conflicts over the interpretation of guideline language
that removes discretion from the sentencing court to elect a different course.'

112. See 28 U.S.C. 5 994(d) (1988) (mandating Commission to assure absolute neutrality
under guidelines with respect to race, sex, national origin, creed, and socioeconomic status of
offenders).
113. Through fiscal year 1991, courts sehtenced below the guideline range for reasons
other than a defendant's substantial assistance to law enforcement authorities in almost 5,000
cases. In comparison, the total number of amendments that relate to departures in some
fashion is less than 50, and few of these were specifically designed to constrain downward
departures. While these rough comparative numbers cannot be said to show definitively the
number of actual departure cases that might have been affected by the amendments, they do
not support the view that the Commission has been "quick on the draw" with amendments
to constrain downward departures.
114. SIREP. No. 225, supru note 5, at 51-52, reprinted in 1984 U.S.C.C.A.N. at 3234-

35.
115. See, Je.g., United States v. Ortez, 902 F.Zd 61 (D.C. Cir. 1990); United States v.
Ocasio, 914 F.Zd 330 list Cir. 1990); United States v. Bayerle, 898 F.Zd 28 (4th Cir.), carr.
denied, 111 S. Ct. 65 (1990); United States v. Evidente, 894 F.Zd 1000 (Bth Cir.), Ger!. denied;
495 U.S. 922 (1990); United States v. Morales, 898 F.Zd 99 (gth Cir. 1990); United States v.
Davis; 900 F.Zd 1524 (10th Cir.), bert, denied, lil S. Ct. 155 (1990); United States v. Colon,
884 F.Zd 1550 (Zd Cir.), cent. denied, 493 U.S. 998 (1989).

[251

SENTENCING GUIDELINE AMENDMENTS

1993]

87

Moreover, although applying the guidelines consistently with constantly
evolving case law admittedly can be difficult, Commission clarifying amend ments can ameliorate this difficulty by restoring greater uniformity of
guideline law.
Problems inherent in applying amended guidelines consistent with ex
post facto constraints are a matter of considerable concern to the Commis sion."' Congress anticipated this legal issue and stated its strong policy view
that courts should apply the guidelines and policy statements in effect at
the time of sentencing.'" Were that uniformly the case, application of
amended guidelines would be substantially less problematic. However, because of the near - unanimous view of the appellate courts that the Ex Post
Facto Clause precludes application of postoffense amendments that increase
punishment,"' relief may be possible only if the United States Supreme
Court has occasion to consider the issue of whether, given the unique
features of the federal guidelines system,"' amendments that alter a defen dant's guideline exposure within unchanged statutory parameters can be
fully applied as Congress intended under the SRA."'
-

V.

CONCLUDING

Ti-roUG1 iTs
-

No purpose was more important to Congress and the several Adrnin istrations that worked for years to enact the Sentencing Reform Act of
1984 than the avoidance of unwarranted disparity and resulting unfairness
in the sentencing of similarly situated defendants. This noble goal, about
which there is virtually unanimous agreement in principle, was one that
Congress recognized would be constantly in tension with a changing body
of sentencing law. The SRA therefore provided that the.sentencing Com mission would function as a permanent, auxiliary agency in the Judicial
Branch, and it mandated the Commission to amend the sentencing guidelines
as necessary to promote the goal. of reasonable sentencing uniformity. The

-

119. See U.S.S.G. 5 lBl.ll (providing guidance on application of amended guidelines
when constrained by ex post facto clause); see also 57 Fed. Reg. 62,. 832- 33 (I992) (discussing
proposed expansion of this policy statement to address multiple count cases).
120. 18 U.S.C. 55 3553(a)(4), (5) (1988).
121. See supra note 23.
122. See Miller v. Florida, 482 U.S. 423 (1987).
123. It also has been suggested that Congress should amend 18 U.S.C. 5 3553(a)(4) and
(5) to direct courts to use guidelines and policy statements in effect at the time a defendant's
offense was committed. While such achange might lessen somewhat the difficulties of applying
amended guidelines vis-a-vis the Ex Post Facto Clause, it would not eliminate them. Courts
would still need to address the issue of how amendments are to be applied in cases in which
'a defendant is convicted of multiple counts (in which amendments take effect between offenses).
Courts also would still have to determine whether amendments taking effect after the date of
an offense were clarifying changes that should be given effect. Moreover, from a policy
standpoint, such a change would involvean about -face from the strongly stated congressional
goal of structuring court discretion through the use of the most current, "sophisticated
statements [ of sentencing policy ] available." See S. REP. No. 225, supm note 5, at 77-78,
reprinted in 1984 U.S.C.C.A.N. at 3260-61.
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THOUGHTS ABOUT THEIR FUTURE
ILENE I-I. NAGEL'
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I.

INTaODUC110N

Historically, the executive, legislative, and judicial branches have
shared responsibility for setting sentences for offenders convicted of fed eral crimes.' The executive branch traditionally influences sentencing
primarily through its authority to initiate prosecution, select appropriate
charges, and enter into plea agreements.' Congress inlluences sentencing
by defining criminal conduct and by establishing the range of possible
penalties for violations of criminal law.' The judiciary intiuences sentencing by selecting sentences for ,convicted oienders from within the
congressionally prescribed statutory ranges.' Over the years, the relative
degree of sentencing authority exercised by each of the three branches
has varied, due in part to changes inthe prevailing goals and purposes of
sentencing.'

In

1984, in the most dramatic criminal justice reform of this century,

* Ilene H. Nagel is a member of the United States Sentencing Commission and Professor of
Law at the Indiana University (Bloomington) School of Law. Winthrop M. Swenson is Deputy
General Counsel and Legislative Cmmsel of the United States Sentencing Commission. The views
expressed here are those of the individual authors and are not meant to represent the views of the
United States Sentencing Commission. Special thanks are extended to Barry L. Johnson and Karen
E. Kelly for their research amistance.
1. See Mistretta v. United States, 488 U.S. 361, 364 (1989) (federal sentencing "never has been
thought to be assigned by the Constitution to the exclusive jurisdiction of any one of the three
Branches of govemment"). See also llene H. Nagel, Srmcmring Sentencing Discretion = The New
Federal Sentencing Guidelines, 80 J. Cam. L & ClUMNOLOGV 883. 892-95 (1990) (discussing delegation of legislative sentencing authority to the judiciary between 1880 and the 19605).
2. See eg , Wayte v. United States, 470U.S. 598, 607 (1985) (prosecutor has broad authority
to detennine whether to prosecute, and what charges to tile); Bordenkircher v. Hayes. 434 U.S. 357,
364-65 (1978) (prosecutor has wide discretion in plea bargaining).
3. See United States v. Wiltberger,lb U.S. (5 Wheat.) 76 (1820) (Congress has power to fix
sentences for federal crimes).
4. See Ex porte United States, 242 U.S. 27, 4I -42 (1916) (scope of judicial sentencing discre tion subject to congressional control).
5. See Nagel, rupm note l, at 894, 899 (describing legislative delegationof sentencing author-
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Commission- and assigned it the responsibility for developing and im
The
Act
plementing a consistent, just and rational sentencing policy."'
requires the Commission to promulgate guidelines and policy statements
for federal district court judges to use in determining the type and duration of sentences 'to be imposed on olfenders convicted of federal
crimes." The statute provides that these sentences must be responsive to
the goals of just punishment for the offense, deterrence, incapacitation
and rehabilitation." This commitment to multiple goals represents a

substantial shift in sentencing policy away from the overwhelming emphasis on rehabilitation which govemed federal sentencingin thedecades
preceding 1984.*9 Moreover, by stressing the importance of the just punishment and deterrence rationales of sentencing, the statute also
prompted a shift in the focus of sentencing by requiring greater attention
to the Characteristics of the oifense, and less attention to the ofl'ender's
personal characteristics."
The Sentencing Reform Act clearly reflects Congress' decision to take
back from individual judges much of thesentencing discretion it previously had delegated to them, and to vest that discretion instead in the
Commission, a single administrative' body. Congress created the Commission specilically todevote itsfullattention to developing a uniform
sentencing policy, based on research and rellection, and to implement
that policy through a system of guidelines and policy statements."
Appointed in 1985, the United States Sentencing Commission, consistent with its statutory mandate, submitted its first set of proposed guide-

10. See 28 U.S.C. €5 991, 994, 995.

ll;'

See 28

U.S.C. 5994.

See 18 U.S.C. 6 3553(a)(2) (requiring judges to consider the four basic purposes of sentenc
ing before imposing a particular sentence).
12.

13. See S. REP.

-

No. 225, supra note 7, at 38 -40, 50 (rejectingthe "outmoded" model of "coer -

-

cive rehabilitation" in favor of congressional recognition of just punishment, deterrence and incapac
itation. as well as rehabilitation);
1984,
14. See Ellsworth A. Van Graafeiland, Some Thoughts cruise Sentencing Reform Act of
This
shift
away
from
emphasis
on
otfender
characteristics
was,
1291,
31 VILL.' L. REV.
1293 (1986).
in part, the natural consequenceof rejection of the rehabilitative model of incarceration and its focus
Congress'
"on the personal background and characteristics of the otfender. It was also a result of
explicit instructions that the Commission draft guidelines "entirely neutral as to the race, sex, national origin, creed, and socioeconomic status of otl'enders,?' and that the Commissions guidelines
redectthe general inappropriateness of considering the education. vocational skills. employment
record, family ties and responsibilities, and community ties of the defendant." 28 U.S.C. 5 994(d)
-

ce).
15.

See

gellemlb' 28 U.S.C. 55 994, 995.
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nizations typically take years to ripen." Nevertheless, the mere publication of these new rules appears to have spurred some sweeping changes in
the corporate world.
There is increasing evidence in recent months that many American
businesses are revisiting- or considering seriously for the first time
their in - house policies toward employee noncompliance with the law and
related misconduct." According to one distinguished federal prosecutor,
"
[flor the first time, corporations have been conscripted into the fight
against crimes."" If this assertion is true, the question one may ask is
how did private companies come to be "drafted" into a war against corporate crimet Although other forces are surely at work," the new cor porate" ,Sentencing Guidelines promulgated by the United States
United States v. Swanger, .919 F.Zd 94 (Bth Cir. 1990) (per cuiiam); United States v. Worthy. 915
F.Zd 1514 (llth Cit; 1990). In light of the concems raised by these decisions, practitioners appear to
be taking the approach that the organizational guidelines should be applied only to conduct occur

ring on or after the November l, 1991 e1fective date.
21. See Mark A. Cohen, Corporate Crime and Punishment An Update on Sentencing Practice
in the Federal Courts, 1988-1990, 7 l B.U. L. REV. 247 (1991).
23. See generolb' Margaret Cronin Fisk, Hebirtg Corporations Compbv with Rules is New Lego!

1992, at 54; Barbara Franklin, Get Ready jizr Guidelines Clients ore
Urged to Take Compliance Seriousfv, N.Y. LJ., Oct. 17, I99I, at 5; David S. Machlowitz, Making o
Compliance Program Work ,4 Practical Guide, AM. LAW., Mar. 1992, at 16 (special supplement
highlighting preventive law for corporate counsel to comply with the organizational sentencing

Basilica, NAT'L LI., Dec. 14,

guidelines); Barnaby J. Feder, Henning Corporate Amerim Hew to the Straight and Narrow, N.Y.
TIME, Nov. 3, 1991, at F5 (companies fighting the high cost of misconduct with ethics programs).

In December 1990, the Ethics Resource Center and the Behavior Research Center published a
survey of corporate compliance policies. The detailed survey leads to the conclusion that substantial
numbers of American corporations had, at best, marginal compliance policies. See Emits RE-

SEARCH CENTER & BEitltvlolt RESEARCH CENTER, ET!-hes Pouclrs AND PaoGmms iN AMEN
CAN Busnuss (1990).
24. Otto G. Obennaier, Dmjiing Companies io Fight Crime, N.Y. TIME, May 24, 1992, at

Fll.

25. For example, contractors in the defense industry have voluntarily agreed to principles requiring self- policing with regard to potential violations of the law. The agreement. known as the
Defense Industry Initiative on Business Ethics and Conduct ("DI!") was described in DEFENSE
-

rn

lNmATlvE oN BUSINESS ETl hes AND CONDUCt,

1991 ANNUAL REPORT To THE PUB1992) [hereinafter 1991 ANNUAL RraroaT] . The Depanmen! of Defense inspector General Voluntary Disclosure Program supplements the DII by
providing incentives, in the form of a reduced risk of prosecution and other sanctions, to companies
to voluntary disclose violations. See id. at A -35 to A -38. The Environmental Protection Agency
recently adopted criteria closely tracking the Sentencing Guidelines' definition of "an effective program to prevent and detect violations of law" as the criteria it will use in determining whether a
company debarred from federal contracting for an environmental violation will be pennitted to re
new contracting. See 56 Fed. Reg. 64.785, 64,787 (1991).
26. Strictly construed, the Guidelines apply to all convicted "organizations," see U.S.S.G.,
supru note 8, 5 BAl.l, although almost all federal organizational defendants are for profit corpora

INDUS-

-

uc AND THE DEFENSE INDUS-my (Feb.

-
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tling it to a more lenient sentence, are actions that, at least
theoretically," should discourage employees from committing offenses.
The process by which the Commission reached consensus on what
should be the philosophical underpinnings of the organizational guideHnes and how todraft guidelines to serve these principles was compli cated and protracted. This Article traces' the Sentencing Commission's
path in completing that task" and considers what work lies ahead. The
Article addresses four specitic questions: (1) Given that the Commis-

-

sion's primary mandate is to facilitate greater certainty, uniformity, etfectiveness and rationality in the sentencing of individuals, why did the
'Commission tackle the area of corporate sentencing at all? (2) How did
the Commission arrive at the philosophical bases that underlie the line
provisions of the corporate sentencing guidelinest (3) How did the principles of deterrence and just punishment for the olfense shape the Com mission's decisionmaking with respectto the key structural issues
involved in creating the corporate line guidelines, and what other factors
played a role in the construction of these guidelines? and (4) Are the
corporate Sentencing Guidelines cast in stone, or can organizations and
attomeys expect changes in the future?

II.

QUESTION ONE; WHY DID THE CoMMissioN VENTURE INTO
THE THORNY AREA OF CORPORATE SENTENCINGT

As early as 1986, one year after the appointment of the first members
to the Commission and one year before the promulgation of the lirst"
L. REV. 409 (1980); 'FR.-.NKUN E. Zmnmc & GORDON J. Hawxms, DETERRENCE; THE LEGAL
THREAT IN CRIME CONTROL (1973).
31. The Sentencing Guidelines for organizations are unprecedented for many reasons. Not

only do they embody the first comprehensive system of sentencing laws for corporations, but they
also codify an incentive -based approach to corporate sanctions that has never been utilized before, at
least not in this detailed and comprehensive a fonn. Cj? U.S. DEr'r oF DEFENSE lNsrEcroR GEN ERAL VOLUNTARY DiscLosURE PROGRAM (DODIG), see 1991 ANNUAL REPORT, mpm note 25,
at A -35 to A -36 (containing similar self- policing incentives as those in the Guidelines. but the Guidelines are more far- reaching in conduct considered, and are more definite in thepenalties prescribed).
Because the Guidelines are relatively new, time and experience may eventually demonstrate ways
they can become more etfective. Thus, one can expect the Guidelines to evolve.
32. Seven voting members comprise the Sentencing Commission. See 28 U.S.C. $ 99l(a). Because it is a collegial decisionmaking body, whose members have personal perspectives that Will not
necessarily be fully expressed through formal votes or the discourse of public meetings, definitive
characteiirations of its decisions are impossible. This Article will therefore offer interpretations of
the more important decisions the Commission made regarding the Sentencing Guidelines for
organizations.
"
33. The Sentencing Commissions enabling statute contemplates that [t] he Commission peri -
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nity urging the Commission to refrain from entering this highly complex
area" and alleging that no statutory requirement for the Commission to
promulgate corporate guidelines existed, why, then, did the Commission
venture aheadt
£4.

Statutory Guidance

Although the Commission never formally determined that its enabling
statute required the promulgation of organizational sentencing guide lines, certainiindividual Commissioners clearly held this view. To sup port his belief that organizational guidelines were statutorily mandated ,
one Commissioner cited Congress' pronouncement in the enabling legislation that an organization must be sentenced to a tem1 of probation or a
line;" he cited as well a seemingly straightforward directive in another
section that the Commission "shall promulgate . . . guidelines . . . for use
of a sentencing court in determining . . . whether to impose a sentence to
[sic] probation, [or] a line . . . [and] the appropriate amount of a fine or
the appropriate length of a term of probation."" Since these congressional directives to the Commission failed to mention an explicit exception for organizations, and since the sanctions involved clearly pertained
to organizations, this Commissioner believed that the Commission was
for the Sentencing Commission, by means of policy statements, to provide guidance to
sentencing judges concerning such matters as: (1) considerations relevant to the coordination of criminal sanctions imposed with any civil remedies that may be available under the
circumstances; (2) considerations relevant to the imposition of sanctions involving forfei ate

ture, notice to victims, and restitution; and (3) considerations relevant to the selection of
conditions of probation involving such judicial monitoring of the activities of a convicted
organization as may be appropriate under the circumstances of the case.
S. REP. NO. 225, supm note 7, at 166.'
Because the Senate Report used the words "might wish toissue" and referred to general policy
statements," some argued that Congress intended the Commission to act muliously in this area.
Those who believed that Congress created a statutory duty for the Commission to issue binding
guidelines for corporate sentencing, see injm notes 40-42 and accompanying text, noted that the
topics the report identified for possible treatment through policy statements did not include the key
issues of fine amount and whether to impose probation.
39. See, eg. , Comments of the American Corporate Counsel Association on Proposed Organi utional Sentencing Guidelines (on file with the authors). The Association stated:
In light of these factors, one must wonder why the Commission is going through this
exercise . . . . For the Commission to proceed to address a problem that may only exist in
theory without a solid fact base does not seem to be the best use of Commission or Con gressional resources and may well inflict real hahn on the business entities subject to the

id

guidelines.
at 2.
40. 18 U.S.C.
41. 28 U.S.C.

5
9

355l(c)(l), (2).
994(a)(l)(A), CB).
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For example, this research, limited only to a review of sentences imposed
uponcorporations that had the ability to pay a line, found that the me
oB'enses
dian line courts imposed on organizations convicted of criminal
was substantially less than the actual dollar loss caused by the olfense."
Since the prolit from an economic crime isloften the same as the loss the
olfense caused, thislinding raised the specterthat prevailing federal sentencing practices for convicted corporationswere, in essence, ensuring
-

:

that crime pays."
This same research elfort revealed evidence ofan additional problem
of particular relevance to the Sentencing commissionls mission:
[Tlhe most obvious pattern [in the study] is the large amount of disparity in
the system. There are many instances where virtually identical crimes and
-

losses result in dilferent sanctions, both absolutely and in terms of the cal

culated sanction/loss and line/loss multiples.
For example, the sample contained two similar cases of odometer tamper
ing with very dilferent sentencing outcomes. In one case, the total sanction
was over three times the loss, asthe lirm was ordered to pay full restitution
and given a line over twice the loss. In the other case,. the lirm was lined
about 1/3 the loss and no restitution was ordered. A second example of
disparity concems two virtually identical instances of mislabeling beef In
one case, the line was 2 liz times the loss; in the other it was only [four
percent] of the loss. 'Solvency did not appearto be an issue in any of these
cases.'"
-

While the Commission's own research focused on unwarranted disparity among corporations convicted of similar olfenses,it also recognized
that some members of Congress, and amajority of the public, perceived
an unwarranted disparity in the severity of sentences meted out to white
collar offenders when compared to the severity of sentences meted out to
nonewhite collar otfenders.'" This perception is consistent with the long
-

I987, in UNItED STATE SENTENCING. CoMMissioN, Discussion MATERIALS oN ORGANIZATIONAL SANcrior-as 0988) [her-einatter Discussion MATEDUAB] ;

47.See id. at

7-11.
48. Criminal lines may comprise only a portion of the monetary sanctions imposed on a corpo

ration. Overall, the study found that thextotal monetary sanctions imposed approximately equated'
are detected, this figure
theloss in the median case. Id. at 21 (tbl. 9). Giventhat not all oienses
lends further credence to the theory that the federal sentencing system was making crime prolitable
for some organizational offenders.
49. id. at 10- 11.
tile Sermle
50. See, eg, Con/irmcriun Hearings cn Federal Appointment. Hearings BMW:
Sen. Kennedy and
)
(statements
by
647
(19
Sees.
10lst
Cong.,
2d
Comm. on the Judiciary, pt.6,
also
]
Sentencing Commission nominee J ulie E. Carnes) [hereinafter Hearings on Appointments . See
injru text accompanying notes 94-97.

~
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sistent with the goals of sentencing articulated in the enabling legislation.
The revelation of these ad hoc sentencing schemes provided further support that the Commission needed to formulate systematic corporate sentencing mles." The Commission determinedthat a consistent, rational
policy for organizational sanctions was necessary. Given the enormous
complexity of the undertaking, the question was whether the Commis-

sion could settle on an approach to developing such rules.

III.

QUESTION Two: How DID THE CoMMissioN A1uuvE AT THE
JUST PUNISHMENT AND DETERRENCB-RELATED

PHiLosoPHiEs THAT UNDERLIE THE CORPORATE
SANc'rioNs PROMULGATED To
CONGRESS'7

,4.

The Search for "Optimal Penalties"

While the Commission was not able to commence sustained work on
organizational sanctions until after the initial set of guidelines for indi vidual ofenders was in place, the 1986 "Preliminary Draft" of sentencing
guidelines for individuals laid the groundwork for later deliberations."
In addition to setting forth draft guidelines for individual offenders
designed to elicit public comment, the Preliminary Draft contained a
general discussion of issues specifically related to organizational sentenc-

ing." Reflecting' the two predominant schools of thought, the Prelimi nary Draft posited that organizational " [flines may accomplish the
purposes of just punishment and deterrence, but those two purposes have

dilferent implications for the structure of lines."" At the time of the
Preliminary Draft the primary Commissioner proponents of these two
schools

of sentencing had strict and condicting notions of how guidelines

part ol' probation), Gen. denied, 444 U.S. 992 (1979); United States v. Clovis Retail Liquor Dealers
Trade Ass'n, 540 F.Zd 1389 (10th Cir. 1976) (vacating sentence of probation which included inan cial contribution to county alcoholism council); United States v. Nu-Tiiumph, Inc., 500 F.Zd 594
(gth Cir. 1974) (upholding condition of probation requiring company not to engage in the distribu tion of pomographic material); United States v. Danilow Pastry Co., 563 F. Supp. Il59 (S.D.N.Y.
1983) (requiring bakery companies' to donate fresh baked goods to specified charitable
organizations).
55. The courts lacked a coherent approach to corporate sentencing. These cases are not only
complex, but individual judges must address them only occasionally. See iajm text accompanying
notes 86-87.
56. UNrrED S-rATES SENTENCING CoMMissioN, PREL1M1N/mY DluFr SEN rENClNG GUIDELINES (Sept. I986) [hereinafter PRELIMINARY DRAM] .
57. Id. at 161 -66.
58. id. at I62.
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tions: "the value, converted into money, of all harm caused [by the
olfense] and the probability of conviction."*''while the challenge of reducing harms to monetary temis proved formidable, the Commission
was willing to undertake these challenges; as demonstrated by the ap
proach it ultimately adoptedin the corporate line guidelines.?' However,
the Commission received what later proved to be insurmountable objeo
-

-

tions to'other aspects of the optimal penaltiesapproach' in the form in

which it

was advanced.

The lirst of these objections related to the implementation of the re=
quirement that lines be based; in part, on the likelihood of conviction. In

a set of draft guidelines the Commission circulated for public comment
in

1988,96 the likelihood of conviction was to be measured by estimates of

the probability of detection; these estimates were derived from survey
responses as to likely detection rates for each individual olfense."" After
-

an exhaustive but frustrating efort, the strict optimal penalties propo"
nents on the Commission and Commission staff conceded that [a]ny

estimates of multiples [rellecting the probability of detection] , however
they, arederived, are likely to be fairly rough approximations."" They
believed, however, that rough estimates in the cause of a pure theory
-

were better than any next best altemative.6'
In the end, the majority of Commissioners could not support this
method of determining what are the optimal penalties for each category
of offense. Estimates about the probability of detection based onnon randomsurvey responses were judged to be too "rough," bordering on,
mere assumptions; empirical verification of these rough estimates was
impossible. Furthermore, theoptimal penalties draft guidelines contem plated that judges would makesubsequent independent judgments as to
whether any of ten specified factors had "materially increased [or de -

-

-

PRELIMINARY ,Da/mr, mpm note' 56,, at 164.

64.

Pan C of the Guidelines governs the imposition of Snes and requires judges to make two

651

principal calculations, one assessing the seriousness of the offense, see U.S.S.G;, snpm note 8,
9 8C2.4, the other assessing an organiiations "culpability." See id. 5 8C2.5, The former Calculation generally uses three altemative measures to gauge offense seriousness, including the "loss" the
offense caused; See id. 9 8C2.4(a)(3). In some instances, the Guidelines provide special rules that
serve asproxies forrneasuring loss. See id . €5 8C2.4(b), Bc2;4(comnent. (n.5)).
66. See Proposed Chapter Eight jbr the Guidelines Mammal in Discussion MATERMB, sapm
-

-

note 46.
61. See U.S.S.G., supm note 8, €5 8133.1, 883.2.
-

68. 'Parker, mpru note 30, at 55.J
69.

Id.
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review, Furthermore, a majority of the Commission rejected the optimal
penalties adherents' strong belief that loss alone, and not the profit or
"gain" from an offense, should establish the base amount of the inc,""
because this view directly conllicted with the congressional policy set
forth in the general line statute." The idea also evoked concem that
organizations would have an incentive to break the law if the potential

loss was uncertain or speculative, but the potential prolit from the offense
was signilicant.'6

A linal concern with the strict optimal penalties approach related to
the tension between theoretical ideals and the real world. For example,
the concept of deriving an "optimal" penalty for an offense assumes that
precisely the right line will induce the corporation to expend precisely
the right quantity of resources to "control" its agents and prevent them
from breaking the particular law in question." Suppose, however, that a
lirm responded to the threatened sanction by exerting its best etforts to
achieve compliance- diligent elforts by any objective measure- and, despite these e1forts, one of its employees violated the law. It is well settled
in legal scholarship that theinterests of employees and the corporation
often diverge." The question for the Commission was whether to treat
at sentencing a company that clearly demonstrated good faith and diligent efforts to achieve compliance the same as a company that made no
compliance - related effort at all. This question arose because, under fed eral law, an organization's compliance elforts generally will not insulate
it from criminal liability." Under the strict optimal penalties approach
advanced to the Commission, the fine imposed on a company that had
rigorously attempted to achieve compliance generally would be the same
74. See Parker, suprn note 30, at 35-42.
75. Ses lb U.S.C. 5 3571(d) (providing for an altemative line maximum based on twice the
pecuniary gain or loss from the otfense). See also 15 U.S.C. 5 78u - l(a)(2) (1988) (establishing maxi -

mum civil penalties for insider trading of up to three times the profit gained or loss avoided).
76. Proponents of the optimal penalties approach conceded this tlaw, but argued that only in
rare circumstances would gain significantly exceed loss. Parker, suprn note 30, at 40. The Commission's later research verined that gain would exceed loss in only about two percent of the cases. See
SUPPLEMENTARY REPORT, snpm note 26, at.z2. However, since ignoring gain in these cases could
result in prontable crime. and since Congress had provided for the use of gain in setting fines. see
supm note 75, the Commission was extremely reluctant to ignore this measure of otfense seriousness.
As adopted, the inc guidelines for organizations establish the measure of offense seriousness by
requiring a sentencing court to use the highest of three alternative methods, including gain. See
U.S.S.G., supm note 8, € 8C2.4.
77. See Parker, supm note 30, at 4.
78. See Coffee. rupm note 62, at 393-400.
79. See in/ra note 157.
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starting point or "anchor"forits analysis." In contrast to the guidelines
for sentencing individual offenders, past practice played a considerably
less pronounced role in the development of the corporate guidelines, especially with respect to setting penalty levels. There are essentially live
reasons why past practice data were less significant in the corporate
context.
First, as with any empirical analysis, a sullicient quantity of data is
necessary if generalizations based on these data are to be robust, valid,
and reliable. The Comn;lissionts review of data on sentencing for the
years 1984 through 1990 demonstrated that the federal courts sentenced
approximately 300 to 400 convicted organizations each year." In com parison, the federal courts sentenced approximately 40,000 to 45,000
convicted individuals each year." Furthermore, significant variations
among past organizational defendants, in terms of net worth, gross annual revenue, and other factors, existed within the relatively small universe of organizational sentencing cases." Thus, from the outset, it was
clear that it would be dillicult to draw supportable generalizations from
this small population of heterogeneous cases.
Second, as described above," the Commission's empirical research
-

strongly suggested that past organizational sentencing practices were sus
pect from a normative perspective. Prolits derived from many past of
fenses apparently exceeded the monetary sanctions imposed.

Furthermore, courts sometimes relied on questionable "penalties" such
as compulsory contributions to court- designated charities. Requiring the
corporation to give to charity prompted some critics to argue that the
courts, while well meaning, were devising sanctions that ultimately conferred honor on the olfending corporation.
Third, in the era of the "Ill' Wind" defense procurement fraud scan85. Id. at 930. See id . at 927 -32 (discussing the role that past sentencing data played in devising the 1irst federal sentencing guidelines for individuals). See also Breyer, supnz note 7, at 17- 251
86. See SUPPLEMENTARY REPORT, supm note 26, at D- I (app. D).
87. According to the Reports of the Administrative Oflice, based on a liscal year which runs
July through June, 46,725 defendants were sentenced in 1990. lliere were 44,524 sentenced in 1989,
.

and 42,902 in 1988. Comparatively, in 1984, 36,104 defendants were sentenced in the federal courts.
REPORTS oP THE PROCEEDINGS oF THE JUDICIAL CONFERENCE, ANNUAL REPORT oF THE Di?
CoUnTs (1990).
=iEc'rOR oF 1 HE ADMlNlS1-BA1 IVE OFFICE oF 1-HE UNrrED STATES
note
26
(tbls.
following p. 24). The data
SUPPLEMENTARY
REPORT,
supm
88. See generclbv

showed, for example, that approximately equal numbers of organizational defendants in the petiod
1988* through June 30, 1990 were insolvent, had net worths of $100,000 to $499,000, and had net
wonhs of over Si million. See id. (tbl. 10).
89. See supm notes 46-48 and accompanying text.
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that the penalties imposed were sometimes too low." It also meant that
the fines imposed in past cases would necessarily be poor indicators of
fine levels that would (or should) have been imposed had the higher statutory maximums been in force atthe time the courts imposed the past
sentences.

Finally, evidence existed that prosecution policies were changing in the
years immediately preceding promulgation of the organizational guidelines. Specifically, it appeared that prosecutors increasingly targeted
larger, publicly traded companies during this period."" Thus, at a mini mum, the Commission would have to scrutinize the data carefully before
it could assume that past penalties were germane to current organizational cases.
Notwithstanding the foregoing discussion, empirical analyses of past
sentencing practices were useful to the Commission for the insight they
provided into federal organizational crimes and sentencing pattems. The
Commission ultimately collected the most extensive data base ever compiled"" on sentences imposed by the federal courts upon convicted organizations, spanning the years 1984 through mid - 1990."" "These data
revealed the kinds of organizations sanctioned, the oB'enses for which
convictions were obtained, "the penalties imposed, and key factors that
affected the nature of the sanction and the size of the line."" The data
Money Laundering Control Act of 1986, Pub. L. No. 99-570, 100 Stat. 3207-18 to 3207-39 (codified
in scattered sections of 12, 18, & 31 U.S.C.); Criminal Fine Enforcement Act of 1984, Pub. L. No.
98-596, 98 Stat. 3134 (codined as amended in scattered sections of I8 U.S.C.). More recently Congross. raised the maximum statutory penalty from $1 million to $10 million per count for antitmst
offenses. See Sherman Act, Pub. l.. No. 101-588, 54, 104 Stat. 2880 (1990).
99. The House Repon to the Criminal Fine Enforcement Act of 1984 stated, for example "The
maximum fine levels are currently too low and should be increased to the point where they can no
longer be considered a cost of doing business" H.R. REP. No. 906, 98th Cong., 2d Sess. (l984),
reprinted in 1984 U.S.C.C.A.N. 5433, 5434.

100. See Cohen, sap -G note 22, at 252; SUPPLEMENTARY REPORT, sup G note 26, tb!. 8 (show
ing increase in number of publicly traded corporations sentenced from I988 to 1989, and an increased rate of such sentences in the first half of I990).
lot. One significant earlier study of illegal organizational conduct looked at cases from 1975 and
1976. See MARSHALL B. CUNABD, NA110NAL INSnTUTE oF LAW ENFORCEMENT AND Clum
NAL JUs-ricE, ILLEGAL CORPORATE BEE-uivlon (1979). This study analyzed fewer total cases than
the Sentencing Commissions study, focused only on larger cases, and did not attempt to distinguish
between criminal and civil enforcement.
102. For a description of the empirical analyses conducted by the Commission, see SUPPLEMENTARY REPORT, supm note 26, at l, D - l to D- 3 (app. D).
lO3. See generalfv id at 17-21 (and corresponding tables). Among the more salient conclusions,
the Commission found that past line amounts tended to increase as loss amounts increased. although
f1ne/loss multiples were higher with smaller loss amounts. li at lb. The Commission also found
=

=
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arate written comments submitted from the public.""

It was during this lengthy deliberative process thata consensus slowly

began to emerge with regard to how best to establish lines the necessary
centerpiece of any set of organizational sentencing guidelines.' This con
-

sensus view took shape early from a Commission-appointed "Corporate

Defense Attomey Working Group." The Commissionlconvencd this ad

visory group to detennine whether a consensus approach could be devised that would take account of the multiple underlying ,complexities
involved in corporate sentencing.'" While this advisory group ulti
mately declined to suggest specific guideline proposals, leaving the details
to the Commission, the group submitted a set of general recommenda tions, urging a system for sentencing oforganizations . . that provide[s]
proper incentives for organizational managers to prevent crime, and that
punish[ es] on the basis of harm and cubacbiiiry.?""
The principles recommended by the advisory groupembodied twin
that organizational line guidelines should provide incentives
premises:
to companies that will reduce thelikelihood of crime; and.(2) that olganizational punishment should vary according to principlesof institu
tional "culpability. In ,1990, as the Commission approacheda new
Chairman
,amendment cycle,1 l9 United States Sentencing Commission

iii

-

working together with the full Commission, disUtributed a memorandum proposing ifteen principles; these principles
were intended to guide drafting in what many hoped would be the final
deliberative phase before promulgation. After consultation and review,
the Commission unanimously adopted these principlesuland relied on
them, subject to important relinements over the succeeding months, to
produce the package of organizational sanctions ultimately adopted.
While the lifteen principles provided structural and substantive direction
in many respects," 1 the sixth principle, which provided that the guide-

William W. Wilkins,

J r.,

-

107. Many of the submissions are lengthy, detailed and similar to legal briefs. These submissions
are on "tile with the United States Sentencing Commission, Otlice of the Communications Director.
-

108, Joseph E. diGenova chaired the group. Robert Bennett, Samuel Butfone, Emest Gellhom,
Robert E. Jordan, Carl Rauh, Bert Rein, Earl Silbert, Winthrop M. Swenson, Justin Thomton, and
Victoria Toensing also participated.
(May 19, 1989)
109. Letter from Joseph E. diGenova to Chaimian William W. Wilkins, Jr., 1 -2
(on file with the United States Sentencing Commission) (emphasis added).
.110. See suprc note 33,
Ill. SUPPLEMERTABY REPORT, mpm note 26, app. A (setting forth the principles adopted).
Thee
112. A number of key principles directly inlluenced the guidelines actually promulgated.
include: Principle No. (l). providing that restitution be required 'Tregardless of any other sanctions
u.s.s.G.,snpniz note 8, 5 BBl.1;pi inciple No. (3), provid. imposed," id . (Principle No, (1)); c

~
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compromise- influenced the determination of how other factors would
affect any fine calculus. As previously noted,'" by statutory design, the
Commission is a collegial body. Congress anticipated that Commissioners would reflect "a diversity of backgrounds"" and therefore, necessar

4-

ily, that the Commission "should be a body which can cooperate"" as it
developed sentencing policy.
Congress' statutory requirements that the Commission be bipartisan,
comprised of judges and non-judges, and represent a wide array of background and experience, guaranteed a diversity of views."' Congress gen
erally assumed that the Commission's development of any sentencing
guidelines would necessitate sensible, action - oriented compromise. Because of the way in which the terms of the initial appointees to the Com
mission were staggered, the Commission's composition changed during
the time the Guidelines were under study.'" Unexpectedly, however,
those Commissioners who subscribed either to the orthodox application
of just desert principles, or deterrence principles, no longer served when
the Commission prepared the final structure of the organizational Guide lines.'" When the Commission finally voted on the Guidelines promulgated to Congress, the vote was unanimous. Several Commissioners,
however, made individual statements to prevent an interpretation that
they agreed with all of the provisions of the Guidelines merely because
they voted in support of the package of sanctions. The final product does
not reiiect the view of any one Commissioner, but rather a consensus
-'
view of what many hoped would represent a workable beginning"
116. See supru note

ll7.

lo and accompanying text.

No. 225, suplex note 7, at 160.
IIS. In determining what size fines are appropriate for each oifense, some Commissioners wor
In
contrast,
others
worried
about
lines
ried about lines that would be inadequate to deter or punish.
that might over -deter and force legitimate corporations out of business or lead to an unwarmnted
thse countervailing
decrease in competitiveness. The fine structure ultimately adopted rellects
S. REP.

concems.

rig.

99l(a); S. REP. No. 225, mpm note 7, at 159-60.
seven
members
first
appointed
in 1985 were confirmed for tem1s varying from two to
120. The
six years. See 28 U.S.C. € 992(a).
121. The following Commissioners servedon April 26, 1991, when the Commission voted to
promulgatethe organizational guidelines: William W. Wilkins, Jr., Chainnan; Julie E. Cames;
Helen G. Corrothers; Michael S. Gelacak; George E. MacKinnon; A. David Mazzone; llene H.
Nagel; Paul L. Maloney, who was at the time the ex - oflicio, nonivoting represenative of the Attomey
General; arid Benjamin F. Baer, who served as the ex -oflicio representative of the Parole Commission
until his death on April 9, 1991.
ex122. As has been the case with theindividual guidelines, the corporate guidelines can be
injia
part
V.
gerlemlbt
See
pected to evolve.
See generalb' 28 U.S.C. €
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(2) various institutional constraints;'" and (3) other constraints, such as
the importof laws the Commission did.not make"" and public perception of its work.'" In, these practical and necessary ways, compromise
played a vital role in allowing the Commission to resolvemost of the key
issues

it had before it.

FinaHy, the Commission deemed some problems intractable or insoluble without further experience and experimentation. The necessity of
compromise required' deferral of these issues despite recognition of their

ultimate importance."'
I26. For example, experience informed the Commission that a desire to achieve uniformity
through overly -detailed and overly -complex guidelines can hackfire, with complexity actually fostering inconsistent results. "Consequently, thecommission devoted much attention to the reports of a
working group of probation oflioers. Assemblingthe group to review draft corporate guidelines, the
Commission recognized that probation otlicers play a prominent role in the sentencing process. See
FED. R. Cam. P. 32(c)(2)(B) (recpriring probation oilicer to prepare a presentence report containing
a proposed application of the Sentencing Guidelines tothe defendant's case).
127. The Commission was required to acknowledge the well-settled federal law of vicarious
criminalliability, and the possible applicability pf non- criminal sanctions for the same conduct giving rise to the federal criminal sentence. ,See i%z parts IIIC & IIlF.
I28. Public perception alfected at least one structural feature of the Guidelines. The stall' used
l5 drafting principles in the final etfon to produce the corporate Guidelines. These principles di#
rected them to consider a scheme that presumed highly culpable conduct (and therefore high lines),
but wouldvallow a corporate defendant to mitigate down" by showing less culpability. See SUPPLEMENTARY REPORT, sapm note 26, at A -2 (app. A) (Principle No. (4)).
Although the Commission initially believed this approach mightbe desirable by forcing the con victed.corporation to bear the burden of demorurraring reduced culpability, many commentators
believed this approach was unbalanced becauseit provided for only mitigating factors and not aggravating factors. Although either approach would lead to essentially thesame result, the Commission
ultimately adopted a culpability measuring scheme that presumed average culpability but which
varied as a court considered aggravating or mitigating factors. See U.S.S.G., supm note 8, & $C2.5.
The Commission wanted to prevent perceptions of a lack of balance to;skew proper application and
understanding.
Yet another example of the influence of public perception centered on the detennination that the
Guidelines wouldnot permit a inc to goto zero dollars other than by way of depanure. While the
Commission could identify the rare case in which restitution alone would serve the purposes of
deterrence and just punishment, it feared that a inc of zero dollars would bemisinterpreted as a
repudiation of the government?s decision to prosecute or of Congress' decision, to prescribe some
behavior as unlawful. Many responded during the public commentary that the zero finewas subject
to this misinterpretation. Thus, the Commission directly prescribed no zero dollar lines in the
-

-

Guidelines.
129. The Commission discussed at length the question of whether and how to coordinate crimi nal and civil sanctions within each case. It was unable to resolve the issue, however, because no one
could identify yvorkablesolutions to the array of problems attendant to such coordination. See injm

part IIIF.
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the company had no legitimate means of disposing of the waste.'" For
these relatively uncommon organizational defendants,'" the Commission determined that the sentencing purpose of incapacitation"' is most
apt. Accordingly, the Sentencing Guidelines direct sentencing courts to
set the fine for a criminal purpose organization sulliciently high to divest
the organization of its assets, if possible.""
All other organizations are subject to a dilferent set of line provisions.
These provisions mandate two basic calculations in determining
the applicable line. The first calculation seeks to assess the seriousness of
the offense the corporation has committed. Under the Guidelines, the
court generally'" determines the seriousness of the offense by choosing
the highest of (1) an amount from a table (corresponding to an "offense
level" calculation made under the individual guidelines); (2) the gain
from the offense; or (3) the pecuniary loss caused by the oifense, to the
extent that the loss was intentionally, knowingly, or recklessly caused."'
Once the sentencing court makes this initial "base line" calculation,
the actual line level may vary substantially, according to the court's determination of the organization's "culpability score)"" As explained
below,"" by crediting such corporate actions as whether the company
had a rigorous compliance program at the time of the offense"" or voluntarily reported the crime to the authorities,"" the culpability score is the
means by which the line provisions of the Guidelines implement the sentencing purposes of just punishment and deterrence. The "culpability
score" establishes the applicable minimum and maximum multiple by
which the base fine dollar loss or gain is multiplied to produce the fine
range.

The third major substantive portion of the Guidelines govems proba137.

Id . (comment. (backg'd.)).

From 1988 through June 30, 1990, the Commission found that in cases in which sufficient
information existed to make the determination, criminal purpose organizations comprised only
about three percent of all federal organizational defendants. See SUPPLEMENTARY REPDBT, supm
note 26, tb!. 7.
138.

3553(a)(2)(C).

139,

See 18 U.S.C.

140.

See U.S.S.G., supm note 8,

l4l.

See generally

5

58CI.l.
id €5 8C2.2 to BC4.ll (Policy Statement).

l4Z. Exceptions to this general approach exist. See id . €5 8C2.4(b), 8C1.4 (comment. (n.5)).
Sec U.S.S.G., supra note 8. 9 8C2.4(a).

143.
144.

See

ill .

145.

See

injm notes 157-87 and accompanying text.

5 8C2.5.

146,

See U.S.S.G., supm note 8, 5 8C2.5(l).

147.

See

ii

5

8C2.5(g).
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their employees."" Under the common law, a corporation's criminal liability is derivative; the acts and intent ofcorporate oilicers and agents are
imputed to the corporate entity. Courts generally impute criminal liability to the corporation when an employee acts within the scope of his or
her employment and for the benefit of the corporation. Courts apply
these Standards broadly,'" with some automatically imputing liability
even when an employee operates in direct opposition to express corporate
was whether
courts should make distinctions atthe sentencing stage to reflect varying
levels of culpability, where the doctrine of vicatious liability requires the
courts to reject the same distinctions for the purpose of determining guilt
"at the adjudicative stage.

policy.'" The fundamental question for the Commission

The doctrine of vicarious liability presented an additional dilemma for
the Commission because it meant that very dilferent kinds of corporations would be presented at sentencing, ranging from a company that
took reasonable measures to prevent olfenses, but whose employees broke
the law despite its efforts, to a company whose senior management cli-

rected, or tacitly approved of the criminal offense. In order to facilitate
drawing reasonable distinctions among the many types of convicted organizations,the Commission formulated a "culpability score.?""
154. See New York Cent. & Hudson River R.R. v. United States, 212 U.S. 481, 494 (1909)
(upholding vicaiious liability of a corporation for the acts or omissions of its employees). The Court

stated:

Applying the principle goveming civil liability, we go only a step farther in holding that the
act of the agent, while exercising the authority delegated to him . . . may be controlled, in
the interest of public policy, by imputing his actto his employer and imposing penalties
upon the corporation for which he is acting in the premises.

Id.
See also Developments in the Low= Cmpumle Crime Regulating Corporate Behavior timing): Criminal Sanctions, 92 HARV. L. REV. I227, 1247 (1979) ('*[A ] corporation may be held criminally liable
for the acts of any of its agents if an agent (l)commiLs a crime (2) within the scope of employment

(3) with the intent to benetit the corporation.")
155. Standard Oil Co. v. United States, 307 F.Zd 120, 128-29 (Sth Cir. 1962) ("The act is no less
the principals if from such intended conduct either no benelitaocrues, a benefit is undiscemible, or
the result turns out to be adverse."); Continental Baking Co. ir. United States, 281 F.Zd 137,
149-51 (bth Cir. 1960) (holding apparent authority sufficient to impose criminal liability on a
corporation).
156. City of Vemon v. Southem Cal. Edison Co., 955 F.Zd 1361, 1369 (gth Cit.) ("Even if an
employee is violating express corporate policy, the corporation might still be responsible."), cart
denied, ll3 S. Ct. 305 (1992); United States v. Hilton Hotels Corp., 467 F.Zcl 1000, 1007 (gth Cir.
1972) (imposing vicariousliability where the employee committed an act against company' policy).
cert denied , 409 U.S. 1125 (1973).
157. See U.S.S.G.. supm note 8, 9 8C2.5.
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.for a compliance program be blocked for several reasons, including if a
senior oiiicial "participated in, condoned or was willfully ignorant of the
-''
otfense/'"" or if the company discovered the offense but failed to volun

tarily disclose it to authorities."'
The "carrot and stick" incentives to establish a qualifying compliance
program are fairly clear. If the court finds that an organization had an
elective program, a very substantial mitigating impact on the fine will
result.'" Conversely, if the court finds that a company (with fifty or
,more employees) failed to establish an effective program at the time of
sentencing, the court must place the company on probation"' and may
require that it satisfy potentially restrictive and demanding probationary
conditions.
The Guidelines reward post-otfense "good citizenship" by examining
the corporation's post- offense conduct. On the one hand, if the corpora
tion in essence ratilied the criminal conduct by obstructing justice, the
corporation will face a stiffer sanction."' ulf, on the other hand, the organization strongly signaled its intolerance of lawbreaking by voluntarily
disclosing the offense,"" fully cooperating with enforcement officials in
the investigation)"', and/or demonstrating acceptance of responsibility
for the offense, it will receive a lesser penalty.'" Thus, the Iiuctuating
penalty levels establishedby the Guidelines provide substantial incentives
for companies to take post-offense "good citizenship" actions as well."'

Two culpability score factors do not lit neatly into either the pre- of164.

Id .

165.

id.

5

8C2.5(f).

some military
166. For example. assume a company's fraudulent failure to test a component of
hardware it was supplying to the govemment caused a $10 million loss. If no other aggravating or
mitigating factors applied, the typical fine range in this case would be $10 to $20 million, see
U.S.S.G., supm note 8, 55 8C2.5, 8C2.6, plus full restitution. See id. € BBl.I. If the court found
that the company had a qualifying compliance program when the offense occurred, its 6ne range

would drop to $4 to $8 million. The company pomibly could lower the inc even further

if it fully

cooperated and accepted responsibility for the offense See 13. 9 8C2.5(g)(2).
167.

Id .

168.

See

BDl.I(a)(3).
id . 5 BDl.4(c)(4) (allowing for "unannounced examinations" of corporate books and

9

interrogation" of key oilicials).
169. See id. 5 8C2.5(e). A corporation may obstnlct justice within the meaning of the Guide
of
the
criminal
some
aspect
lines not only by directing activities that have the efect of impeding
justice process but also by "fail [ing] to take reasonable steps to prevent such obstmction" if it had
knowledge of the activities. id.
170. U.S.S.G., saprn note 8, 5 BC2.5(g)(l).
I71. Id. 5 8C2.5(g)(l)-(2).
172. Id. 5 8C2.5(g)(l) - (3).
173. See genemlb' id. 55 8C2.5(e). 8C2.5(g), 8C2.6.
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corporate officials who exercise a high degree of the organization's discretionary authority deserves more punishment for this higher level of
"organizational culpability" than an olfense in which such oflicials
were in no way implicated.
For these reasons,the cnlpability score provides forhigher lines when
those with significant degrees of discretionary authority are involved.
Yet, the company is not exonerated from a penalty standpoint merely
because high level oflicials do not participate in the offense. When man
agement has gone ji4rther than merely not being involved in the offense,
by taking allirmative pre- oiense steps toreduce the prospect of crime""
and post -olfense steps to help ensure that those individuals who have
broken the law are held' accountable,'" then fines can drop to a relatively
nominal level."'
Since recidivism can indicate an ambivalent corporate attitude toward
violations of the law under certain circumstances,the Guidelines treat
the organization's prior history of misconductas an indicator of higher
culpability.'" The Commission appreciated that in large corporations a
violation of a state wage andhour reporting requirement in one sector of

.

=

-

the business might reveal littleabout corporate attitudes toward lawbreaking simply because an odense involving the unauthorized use of
public lands has occurred in another major division. Laws are numerous
and complex, and some companies are sufliciently large and diverse that
prior misconduct may not riecesrariiysignal a higher degreeof company
culpability deserving of an increase in the line for the instant olfense.
Thus, corporate recidivism counts in the culpability score only when
prior misconduct is "similar" to the instant offense and when it has occurred within the same "separately-managed line of business," if the
companyislarge enough to operate separate lines of business."' In
other instances, the court may in its discretion decide to treat prior history as an indicator of increased culpability by choosing a higher line
-

-

181. See U.S.S.G., supra note 8, €

Bc2.5(f)(creditforan effective program to prevent and detect

violations of law).

id. € 8C2.5(g)(l)(2) (credit for self-reporting. and cooperation).
I83. When an organiution's management was not involved in the oiense, it had a qualifying
compliance program, it fully cooperated withauthorities and itaceepted responsibility. the sentencing court will assign a culpability score of :Oand a inc range of 0.05 to 0.20 of the "base fine." See
U;S.S,G., supm note 8, 55 8C2.5(f), (9)(2$, 8C2.6.' In addition, in instances involving low organiza
tional culpability, the Commission suggests that the courtsdepan from the Guidelines to consider an
even lower sentence. See id . 5 BC4.ll (Policy Statement).
184. id . 5 8C2.5(c).
182. See

-

185.

Ii
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and the small
past sentencing practice data to guide guideline drafting,
number of cases of organizational offenders relative to individual offenders on which the courts must impose a. sentence. The business commu
nity argued that if a problem of unvyarranted disparity or excessive
leniency later arose, then perhaps the Commission could convert a set of
amended policy statements into mandatory guidelines."'
United States Department of Justice representatives, along with thosein the community who strongly believed that history demonstrated a pat
tem of too much tolerance for corporate crime and excessive leniency at
sentencing for those few corporations convicted, urged the Commission
not to waiver on this critical decision by issuing non-binding policy state
ments which by law the courts could all but ignore. They emphasized
that the Commission had implemented mandatory guidelines for individ
ual offenders, and argued that corporate offenders were no more entitled
to the benefits of lenity presumed to ensue from unfettered judicial dis
cretion. In addition, they argued that the Commission's own review of
that the lines imposed were often
pre - 1988 corporate sentences revealed
less than the loss caused. They observed that this practice served neither
deterrence nor just punishment objectives and contributed to the public
an
perception that white collar crime was harming the country without
of
both
positions
Proponents
appropriate response from the judiciary.
question of guidelines versus
expressed their arguments regarding the

policy statements in strong terms.'"

The Commission's enabling statute was less than clear on this point."'
statutory obligaYet even those who believed that the Commission had a
tion to issue guidelines conceded that the duty did not require fulfillment
within any set time period. Some believed that the Commission could
follow the counsel of the business groups and issue discretionary policy
statements initially, followed at a later time by mandatory guidelines.
After a protracted debate, the Commission elected to promulgate
-

of American Corporate Counsel Association, supro note 39, at 1 -2; Com
note 179, at 1 -2.
ments of the Business Roundtable mpm
Council, National Association of Manufacturers, to
190. See. ag. , Letter from the Associations
the United States Sentencing Commission (Feb. 9, 1990) (on file with the Commission) (characteriz
and
unusual
punishment"
for
many
small
"cruel
ing mandatory guidelines as a "death penalty," and
Professor. George Washington University, Recorporate entities and employees); Amitai Etzioni,
1990) (on ile with the Com marks submitted to the United States Sentencing Commission (Feb. 17,
urging the Commission to
(entitled "NO Valentines Day for Corrupt Corporations,"
189. See Comments

mission)
intersts").
"ignore the selliserving cries of outrage by business
lgl. See supru notes 40-44 and accompanying text.
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sometimes unique issues, and frequently complex facts, raised by corporate

defendants."'
Consistent with this approach, the Commission framed many key delinitions in the Guidelines in terms of both specific and general princi'ples.'01 With respect to fines, the applicable range from which the court
selects the precise line amount is generally four times broader than the
range goveming the terms of imprisonment for individuals."'? With re spect to corporate probation, this combination of structure and flexibility
provided for certain mandatory grounds for probation,"* while in other
instances leaving the courts with the same level of discretion to impose
probation' that they would have had if guidelines had not been

promulgated.""
The third reason is related. The Commission felt reasonably comfortaVble with the specific mandatory provisions and degree of binding struc
ture adopted because, by the end of the promulgation process, a
reasonable degree of consensus existed that the provisions fonned a
-

-

workable basis upon which to begin to reform corporate sentencing pracrice., T he Commission's open process of continually allowing members of
the public (including the corporate and law- enforcement communities) to
comment on guideline drafts allowed it to gauge this consensus.
Finally, withthe emergence of the "carrot and stick"philosophy of
modulating lines to foster crime- deterring actions by organizations, itlbecame clear that mandatory guidelines would better serve the statutory
goals set for the Commission. Asking a company, for example, to volun
tarilydisclose that it committed an offense leaves it vulnerable to a range
of potential sanctions including, but not limited to,"" the criminal penalty. If companies. cannot determine with a high degree of certainty that
their self- reporting will result in a substantial reduction in the criminal
line ultimately meted out, the "carrot" for taking this action may appear
too indefinite to induce companies to self- report; Because non -binding,
201.

Id

of how the definition of "an effective program to prevent and detect violacomports
with
this approach, see id. at 2 -3.
tions of law
28
203. By statute, imprisonment ranges for individuals generally must be no greater than 25%.
No
similar
provision
was
enactedto
apply
to
organizational
lines;
the
Guidelines
994(b)(2).
U.S.C. 5
typically provide for ranges of 100%. See U.S.S.G.,supm note 8, €5 8C2.6-8C2.7.
204. See id. 5 BDl.l(a)(l) - (7). But see- id . 5 BD.l(a)(6) (quite discretionary).
202. For a discussion
-

205. See

id .

5

-

-

BDl.l(a)(8).

206. For example, collateral civil consequences may result, includingcivil lines, shareholder de-

rivativeactions. and insomeinstances debarment.

See
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to "detect" lawbreaking,"' that it subject responsible individuals to appropriate "discipline/"" and, if the company has detected the violation,
that the company disclose it to authorities.'" The Guidelines also provide for mitigation for disclosure of the offense to authorities,'" and for
full cooperation.'" For cooperation credit to apply, the company must
provide, inter alia, "information . . . sufficient for law enforcement personnel to identify . . . the individual(s) responsible for the criminal

conduct/""
Each of the steps by which a corporation may reduce its own line exposure is intended to have the ancillary efect of helping to ensure that
employees who have broken the law will be held accountable by the
criminal justice system. By fostering individual accountability, the
Guidelines should generally'" and specifically deter criminal conduct,
just as they coordinate the penalties for the corporation according to the
steps it has taken to bring about individual accountability.

E

The Coordination

of Collateral Sanctions

In addition to criminal penalties, corporations that violate a federal
criminal law may be subject to substantial non-criminal penalties such as
debarment,"' treble civil damages,"" and shareholder derivative ac -

lions."' Because these penalties can be significant, some argued that the
Guidelines should address these collateral consequences, preferably as an
offset against any potential criminal fine.'" Others argued that the crim 212. U.S.S.G.. supm note 8, 55 8C2.5(f), BAl.2 (comment. (n.3(k))).
213. Id . 5 BAl.2 (comment. (n.3(k)(6))).
214. See id . 5 8C2.5(l).

2I5.

See.

id .

5

BC2.5(g)(l).

216. See EU. 5 8C2.5(g)(2).
217. Id . 5 8C2.5 (comment. (n.l2)).
218. It seems logical that if employees in companies are on notice that their employers can and

will detect, report, and fully cooperate in the investigation of offenses employees commit, then they
will be far less likely to commit such violations.
219. Sea eg , Federal Acquisition Regulation (FAR), 48 C.F.R. 5 9.406 (199I).
220. See Clayton Act, 15 U.S.C. €5 4, 15 (1982).
221. See, eg., Mosez v. Welch, 638 F. Supp. 215 (D. Conn. 1986) (shareholder derivative action
against General Electric for allegedly submitting false claims in connection with govemment con-

tracts and for subjecting the corporation to criminal charges). For surveys of such potential collatoral penalties, see AMERICAN BAR AssociatioN, Wi-rma COLLAR CamE COMMn-rEE,
COLLATERAL CONSEQUENCES oF CoNvicTioNs oF OnGAmzArroNs, Fn-ML REPORT (Feb. 1991)
[hereinafter ABA REPORT] ; Parker, supm note 30, at 13, tbl. 3.
222. As discussed below, practical difficulties prevented the Commission from following this
approach. Public comment urging coordination of criminal and collateral sanctions was typically
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if they apply to federal civil and administrative
sanctions but do not apply to state and local sanctions.
In the technical context, coordination is difficult at best. Timing is the
most obvious problem of coordinating criminal arid other sanctions. Be cause of the backlog of cases in the federal courts and the priority they
assign to the criminal calendar over the civil calendar, federal courts simply would not know at thetime of sentencing what collateral sanctions, if
any, the corporation eventually will suffer.
The Commission resolved this dilemma by providing no direct offset
for collateral sanctions but by providing means by which they may be
taken into account. The Commission designed the Guidelines' fine
ranges to accommodate a "permissive offset." In general, the ranges are
broad; typically, the maximum of the range is twice the minimum.'"
Thus, the court can take collateral consequences into account in selecting
the precise inc to impose. Moreover, the Guidelines explicitly direct
that "the court, in setting the fine within the guideline range, should consider any collateral consequences of conviction, including civil obliga[P]unitive collateral
tions arising from the organization's conduct
sanctions [that] have been orwill be imposed on the organization . . .
may provide a basis for a lower fine within the guideline line range!""
The Commission designed this compromise approach totleave courts
(which are best able to assess this particular factor) with suflicient Sexibility to weigh collateral consequences appropriatelya
It should be observed that if steep collateral sanctions are imposed on
an organization despite its having taken the kind of "good citizenship"
actions the Sentencing Guidelines recognize the collateral sanctions may
dilute the Guidelines' incentives for taking these actions, perhaps to the
point of rendering the Guidelines? "carrot andstick" approach ineB'ective. If the Guidelines' incentives contribute to controlling corporate
crime, this turn of eventswould be unfortunate; The Commission is
committed to monitoring and continuing to analyze this issue. For now;
bemuse Congress has quite deliberately devised multiple enforcement
consistency concems

-

schemes, and given dual federal and state sovereignty issues, resolution of
this problem is beyond the Commission's direct control. The potentiality

of this problem may, however, weigh in favor of greater coordination
among the various enforcement authorities to consider adherence to the
226. See U.S.S.G., supra note 8, 5 BCL6.
227. Id. 5 8C3.8 (Policy Statement, comment. (n.2)).
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mom and pop" diy cleaner. The way in which the seriousness of the
offense is computed"' is not fundamentally influenced by size. Indeed,

the Commission ultimately saw no logical way of proceeding other than

by measuring offense seriousness consistently. Any other approach
would "capriciously overdeterl] and underdeter [] offenses by giving the
less wealthy [organizations] incentives to commit more harmful olfenses,

and vice versa)""
After establishing the theoretical foundation of consistency, the Commission permitted several practical exceptions relating to size. First, in
contrast to the proposals of the orthodox optimal penalty advocates,"'

the Guidelines do not require a company to seek bankruptcy if a line is
beyond a company's means. In this context, then, structured Bexibil ity"'* entailed giving courts the discretion to reduce a line to the extent
necessary to allow the company to remain viable,'" but also requiring
that courts consider whether supervision, by placing the corporation on
probation, is necessary.'"
A second means in which size indirectly may become important involves the culpability score factor that assesses the role of management
or other senior ollicials in the offense.'" As noted earlier, the culpability
score determines the number by which the sentencing court multiplies
the loss or gain or an approximation for the harm. When "high level
personnel"" are involved or when tolerance of the olfense by those with
"substantial [discretionary] authority"" is pervasive, the culpability
score is increased."" The amount of the increase, however, itself rises
with an organization's size."' Thus, if a top executive of a 200-person
firm was involved, the culpability score increases three points, but if a top
executive of a company with 5000 or more employees was involved, the
culpability score increases by tive points.
Probably more than any other compromise, no one was entirely satis231. See supm notes 142-43 and accompanying text.
232. See Parker, supm note 30, at 555 n.l72.
233.

Id. at 585-91.

234. See supm notes 200-05 and accompanying.text.
235. See U.S.S.G., supm note 8, 5 8C3.3(b).

236. See id. 55 BDl.l(2), (7).
237. See id . Q 8C2.5(b).
238. See id. 5 BAI.2 (comment. (n.3(b))).
239. See iii (comment. (n.3(c))).

240. See id . 5 8C2.5(b).
241. See id
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of the program's "implementation" of questionable necessity. The Commission's research indicated that indeed, small corporations will not frequently be able to qualify for compliance credit; this is not, however,
-

because they cannot meet the definition's criteria, butbecause top man agement will typically' be involved in the olfenses smaller companies
commit,'" a factual occurrence that negates any credit for the compliance

program;"'

Recognizing this provided the rationale for a fourth way in which the
court may take account of size. The*Guidelines permit courts to reduce,
on a pro rota basis determined by a percentage of ownership, the fine of a
closely held corporation if its owners havebeen fined. Since most closely
held corporations are small, this should primarily benefit smaller
companies.

The question of whetherand how to consider size was a particularly
didicult issue. It remains Yto be seen whether in striking a compromise,
the Commission found the right balance of considerations.
-

V.

QUESTION FOUR: ARE THE SENTENCING GUIDELINES FOR
ORGANIZATIONS CAST IN STONE,OB CAN CHANGES BE
'

,4.

EXPECTED?

*

'

The Corporate Guidelines as Evolutionary Law ]

a set of
Because the Sentencing Commissionhas now promulgated
giidelines to govem the sentencing of both individuals and organiza
tions, the Commission is sometimes asked What work is, left to be done.

Thisquestion retlectsa common misunderstanding of Congress' basic vie
sion for sentencing reform.
,First, Congress created the Sentencing Commission to be a permanent
agency ,there is no sunset provision limiting the Commission's tenure.
Congress made the Commission a permanent agency because it expected
the Commission's work to be ongoing. Specifically, Congress mandatedthat the Commission "shall review and revise [the guidelines] , inconsid
eration of comments and data coming to its attention."" Toward this
end, Congress directed the courts to submit to the Commission relevant
note26,
248. Reported data partially illuminate this fact.see SUPPLEMENTARY REPORT, supm
organizational
cases
involve
closely.
held
corporations
and
(showing
that
most
federal
tbls. 8, 1l
most involve cases in which ownerswere aware of or involved in the olfense),

249.

See U.S.S.G., supru note 8,

Q

8C2.5(f).

250. 28 U.S.C. 5994(o).
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Guidelines are neither possible nor particularly useful, it can be predicted
that the Commission will employ the overall approach of making revi sions in light of experience and research, which will almost certainly lead
to modifications. There are a number of reasons why this is so.
First, the Commission has leamed first - hand that case data retlecting
actual court experience with the guidelines is extremely useful in assessing whether a guideline is being applied as intended, and whether, even if
it is being applied correctly, it is fully capturing the most important factors of a given category of case. As noted, Congress expected that the
review of actual cases would be instructive; there is no reason to believe
that this process would be any less so with the corporate Guidelines.
Indeed, since the corporate Guidelines contain a number of ground
breaking measures,"' one might expect case experience to be especially
helpful in revising the initial guideline structure and in pointing to ways
in which it can be improved.
The Commission's decision to ground the corporate Guidelines in an
approach of "stnrctured flexibility"" will virtually require close scru

tiny of guideline application in specific

cases.

The structured tlexibility

approach means that courts and practitioners have a considerable mea
sure of freedom in interpreting the intent of the corporate Guidelines.
While the Commission believed that this measure of flexibility made
sense, especially for an initial set of corporate guidelines, greater discre
tion increases the risk that the key goals of sentencing reform such as
the promotion of certainty, uniformity and faimess in sentencing, and the
reduction of unwarranted sentencing disparity"'- could be thwarted.
-

Accordingly, the Commission's structural approach to the initial corpo
rate guidelines will, of necessity, require careful monitoring. This pro
cess, in tum, will likely lead to guideline refmements.
Recent history suggests that other forces may foster modifications in
the corporate Guidelines as well. As noted, changes in prosecution poli
261. See supru note 31.
262. See supm notes 200-05 and accompanying text.
263. See 28 U.S.C. 5 99.l(b)(l)(B).
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to co - chair an advisory group of outside expertsto consider issues rele
vant to the development of environmental sanctions for convicted organi
the
by
zations. Unlike some other advisory groups convened
Commission, the environmental advisory group's members were selected
specifically to capture the full spectrum of perspectives; its membership
deliberately maximizes diversity of views on the normative question of
what sanctions are appropriate for organizations convicted of environ
mental crimes. Its sixteen members come from the defense bar, corpo
rate management, the enforcement community, academia, and public
,interest groups."' Its mandate has been to produce a detailed set of pro
posals for the Commission to consider, through a process somewhat
to
analogous to a negotiated rulemaking. Members have been ,asked
think openly and critically, to "check their institutional agendas at the
door," and to act as a group of responsible citizen experts.
Since its initial meeting, the advisory group has labored foralmost a
year to draft a detailed set of proposed guidelines for consideration by the
Commission. In March 1993, the advisory group agreed to make public
its first draft, and solicit comments from all interested parties and af
fected constituent groups. After a reasonableperiod of public comment,
the advisory group will review the comments generated by the publica
tion of their draft, and thereafter present a refined and revised set of pro
will
posed guidelines to the Commission thereafter. The Commission
then consider the advisory group's proposed guidelines in the course of
its normal deliberative process and will adopt in whole, in part, or none
of the advisory group's proposed package of sanctions.
Because the environmental guidelines pinpoint an area in which the
organiiational Guidelines quite clearly will evolve, and because the sub
ject of environmental guidelines for corporations has generated substan
tial interest, it may prove fruitful to summarize brietly the Commission's
reasoning for deferring coverage in this area.
-

-

-

269. Members

&
of the advisory group are: Frederick R. Anderson, Cadwalader, Wickersham

Taft; Stephen M. Axinn, Skadden, Arps, Slate, Meagher & Flom; Jim Banks. Chemical Waste Management; inc.; Meredith Hemphill, Jr., Bethlehem Steel; Jane Barrett, U.S. Attomey's Oflioe; John
C. Coifee, Jr., Columbia University School of Law; Douglas I. Foy, Conservation Law Foundation;.
Michael S. Gelacak, U.S. Sentencing Commission; Lloyd Guerci, Mayer, Brown & Platt; David
Hawkins, Natural Resource Defense Council; Andrew E. Lauterback, U.S. Environmental ProtecCrimes Section; llene H.
tion Agency; Ray Mushal, U.S. Department of Justice, Environmental
'1'.
Nagel, U.S. Sentencing Commission; J udson W. Starr, Venable, Baetier, Howard & Civiletti; John

Subak, Rohm & Haas Company; Jonathan R. Turley, George Washington University; Larry Wal
lace, Vinson & Elkins; and'J.. Bryan Whitworth, Phillips Petroleum Company.
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of a showing of intent because environmental offenses are likened

to public welfare ofenses, longheld by the courts as appropriate for strict
liability provisions. The question at sentencing is whether sanctions
should vary with culpability, even when the conviction has been obtained
under a strict liability statute.
In addition to the strict liability issue, there is the further question
Act,'" criminal
about the nature of the offense. Under the Clean Water
liability may be imposed upon a person who knowingly or negligently
-

discharges a pollutant from a point source into waters of the United
a permit condi States without an appropriate pem1it or in violation of

lion."'

The question at sentencing is whether the nature and the amount

of the pollutant should aiect the severity of the sanctions; and if so, in

what ways and by how much.
Environmental statutes with a knowledge requirement may require
knowledge only with respect to the action, and not with respect to the
any regulaaction's unlawfulness or consequences, or to the existence of
tion or permit requirements. For example, under the Resource Conser
knowingly
vation and Recovery Act (RCRA),"" it is a violation to
facility."'
Lia transport hazardous waste to an unpermitted treatment
bility attaches when the transporter knowingly transports hazardous
with respect to the
waste regardless of the transporter's mental state
Thus,
a
transporter
from whom the
treatment facility's permit status.
of
treatment facility has actively concealed the revocation its permit has
violated the Act just as completely as a transporter who negligently fails
to inquire about a treatment facility's permit or one who knows the treat
ment facility has no permit.
While the Commission was not convinced at the time it promulgated
the corporate Guidelines that prosecutors would frequently pursuecharges for some of the relatively less serious kinds of environmental vio
lations, the fact that the environmental statutes could reach such conduct
had to be considered. The Commission's position was that guidelines for
able to account for the full array of
environmental ofenses should be
varied offense conduct which falls under the environmental crimes rubric
and that important variation in the nature of the olfense conduct should
be reflected in any package of sanctions.
272.
273.
274.
275.

33 U.S.C. 95 1251-1387 (1988).
33 U.S.C. 55 l3ll(a), l3l9(c).

42 U.S.C. 55 6901-6992 0988).
42 U.S.C. 5 6918(d)(l).
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CONCLUSION

The Commission did not, we believe, intend to focus on corporate offenders when it began its task of promulgating sentencing guidelines.
Yet, for all the reasons herein articulated, ,a consensus emerged that corporate olfenders were neither exempt nor should be exempted from Congrass' scheme for. sentencing reform. And so it was that corporate
Sentencing Guidelines came to pass.
It is far too early to tell whether in responding to the myriad concerns,
and the competing agendas, the right balance has been struck. The hope
is that the corporate Guidelines will increase deterrence and if not, will at
least provide a structure for the imposition of just punishment for those
organizations convicted of these olfenses. As with all sentencing guidelines, the goal is to increase uniformity, fairness, and certainty, and to
reduce the commission of crime; the hope is to achieve these goals with out compromising the courts' ability to mete out appropriate sanctions
for convicted offenders and to have a system of sentencing responsive to
the societal need to reduce the impact of crime.
-
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I.

INTRODUCT ION

The principal goal of the Sentencing Reform Act of

1984* and the
U.S. sentencing guidelines is the structuring of judicial discretion so asto

reduce unwarranted disparity in the federal sentencing process. Yet, stu dents of sentencing now recognize that prosecutorial discretion, in charging and in the plea negotiationprocess, poses obstacles to achieving this
goal.

Under the federal sentencing guidelines system, judicial discretion in
selecting sentences is tightly structured: Sentences are determined by the

combined consideration of the olfender's criminal history, the olfense or
offenses for which the olfender is convicted, and characteristics of the
'
Member, U.S. Sentencing Commission; Professor of Lev), Indiana University (Bloomington) School of Law. B.A. 1968, Hunter College; M.A. 1973, Ph.D. 1974, New York University;
M.L.S. 1985, Stanford. The views expressed here are those of the individual authors and are not
meant to represent the views of the U.S. Sentencing Commission.
"
Frank & Bernice J . Greenburg Profssor and Director of the Center for Studies in Criminal
Justice, University of Chicago School of hwl A.B; 1 964. Princeton; LL.B. I967, Harvard Law
School.
-

The authors express special thanks to Mullen Dowdal, Nicolas Mansheld, Steven Susser, and
Barry Johnson for their research assistance, and to Judges S. Jay Plager and William W. Wilkins. Jr - .

for their comments on the draft manuscript.
l; See Sentencing Reform Act of I984, Pub. L.'NO. 98-473, 98 Stat. I987 (1984) (coditied
991-998 (1988)).
amended at 18 U.S.C. 99 3551-3586 (1988) and 28 U.S.C.
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order to determine whether, the extentto which, and under what circumstances its preliminary and largely experimental solutions had success fully addressed the anticipated dihicuities.
Over the past three years,.as part of that monitoring effort, we have
been engaged in an independent study of charging and bargaining practices under the guidelines. The first phase of our research, carried out
from September 1988 to January 1989, covered the lifteen-month period
prior to the Supreme Oourt's decision in United States in Mz1strelrG,'

which upheld the constitutionality of the Sentencing Reform Act.

In our report on that preliminary research, we described our findings in detail and presented several conclusions.6 At the general level, we
found that the guidelines hadbrought considerable order and consistency
to the sentencing process in cases resolved by guilty pleas. We stressed,

however, that sentencing reform had left the prosecutor with substantial
discretion, which, " [i]f abused and unchecked . . . has the potential to
create the disparities that sentencing reform was intended to prevent.""
We noted that pre-Misrrerzrz, the guidelines had been circumvented in an
identiliable minority of the cases resolved by guilty pleas. We cautioned,
however, that estimates of the frequency and extent of this problem were
premature: Because our preliminary database was small and our research
methods necessarily informal, our study could notsupport precise statistical conclusions. Moreover, behavior in "the field" was evolving rapidly
during the pre-Mzlrzrettrz period, and we doubted the validity of generalizations based on a study of that early experience.
-

Subsequent to Mistremz we 1mdertook a more comprehensive pro ject, drawing on a wider sample of research sites and data sources. This
Article presents one aspect of the results of this more comprehensive
study." Part II summarizes the existing regime relevant to guilty- plea
sentencing and the array of mechanisms adopted by Congress, the Sen tencing Commission, and the Department of Justice to address the problem of prosecutorial charging and bargaining power. Part III discusses
our research methodology. Part IV describes the dynamics of bargaining
at each of three research sites, selected from the nine we have visited
since Mzlvtretta. Part V analyzes similarities among the three sites, while
5.

488 U.S. 361 (1989).

Stephen J. Schulhofer & Irene H. Nagel, Negorhred Plea= Under the Federal Sentencing
Guidelines The Hrs! I-Mm: Months, 27 AM. Cum. L. REV. 231, 271-86 (1989).
7. Id. at 232.
8. A report summmizing our Endings in nine districts is in draR fonn. A 10th site visit is
6.

planned.
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controlled the sentence. Inevitably, under a guidelines system, either the
prosecutor must give up somecontrol over facts and charges or the judge
must give up some control over the sentence. Notwithsta.ndingthe intro
ductory assertion that significant changes would not berequired, the
guidelines and policy statements governing plea agreements actually
-

adopted in chapter 6 of the Guidelines Manual do require significant
changes in the plea process for both prosecutors and judges. Under
standing this system requires a discussion of the guidelines' treatment of
facts, charges, and guilty-plea incentives.

With respect to facts, the guidelines system specifies those facts relevant to determining the sentence for each kind of offense. Victim injury,
'
use of a weapon, drug quantity, or amount of dollar loss, for example,
maybe deemed relevantto the sentence, depending on the olfense. The
-

-

guidelines require the judge to consider such facts, when present, regard
less of whether they are charged and whether the parties have made stip

-

ulations to the contrary. Although consideration of uncharged facts is
sometimes criticized on due process grounds, this approach mirrors
preguidelines sentencing practice, and it is an essential element of the
Commission's effort to ensurethat arbitrary dilferences in prosecutorial
charging practicesdo not produce disparate sentences. ,The guidelines
prohibit inaccurate factual stipulations andrequire that judges base sentencing determinations on the actual facts."
The guidelines take asimilar approach with respect to the charging

6
decision. The policy statements on plea agreements in chapter permit
the sentencing judge to accept a charge reduction plea agreement if the
remaining charges "adequately reflect the seriousness of the actual
offense behavior.'?" Thus, if a defendant committed an armed bank rob
bery but both sides are willing to resolve the case through a plea to sim
-

ple theft, chapter 6 of the Guidelines Manual requires the judge to reject
this plea because it would result in a substantial (and presumably dispa
rate) guilty- plea discount for this defendant; The guidelines' charge bar
gaining provision is not completely airtight, however, as it does not
require that reduced charges fully rellect the seriousness of the defend
ant's actual behavior. Thus, the provision leaves the judge llexibility in
determining whether the relationship between reduced charges and the
actual offense behavior is "adequate?"
I3.

U.S. SENTENCING COMM'N, FEDERAL SENTENCING GUIDELINES MANUAL

[hereinatier 1992 U.S.S.G.] .
14.
15.*

Id. € bbl.2(a).
For a full discussion,

see

Schulhofer & Nagel, supra note 6.
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The Redbook's treatment of charge bargaining diB'ers from its
uncompromising treatment of sentence bargaining. The discussion of
charge bargaining begins by emphasizing: "Congress' concem that plea
bargaining not undermine the purposes of sentencing applies to charge
bargains as well as to sentence bargains."" The Department indicates
that "modemtelygreater jlexibility . . . Gtmcix[ es] to charge bargains than
to sentence bmgains,"" but concludes that "readily prop able serious
The
sole
legitimate
ground for
charges should not be bargained away.
agreeing not to pursue a charge . . . is the existence of real doubt as to the

ultimate provability of the charge.""
The Department correctly underscores the impropriety of dis
missing provable charges and excludes charge bargains based on factors
other than the weakness of the case, such as caseload pressure. A didi
is
discretion
culty arises, however, because considerable prosecutor ial
involved in deciding whether charges are "readily" provable. While the
precise breadth of this discretion is an empirical question, the Redbook
does not seek to place boundaries on it. On the contrary, the Redbook
"
stresses: [T] he prosecutor is in the best position to assess the strength of
the govemment's case and enjoysbroad discretion in making judgments
as to which charges are most likely to result in conviction on the basis of
the available evidence.""

The contrast between the Department's charge -bargaining policy
and its position on sentence recommendations is striking. For sentence
recommendations, the Department stresses the necessity for "treating
sentences which are the subject of a sentence bargain in the same manner
as sentences which result from conviction after trial," because "any other

result could seriously thwart the purpose of the [statute] to reduce

unwarranted disparity.""
The reasons for the Department's more permissive approach to
charge bargaining are something of a mystery. The Department could
not have failed to appreciate that the same policy concems apply with at
least as much force to charge bargains as to sentence bargains. In fact,
those concems may apply even more strongly to charge bargains. The
sentence recommendations that the Department so strongly deplored
22.
23.
24.
25.
26.

Id. at 45.
Id. at 46 (emphasis added).

li

at 46-47 (emphasis added).

id. at 47.
id. at 44.
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defendant's conduct. If prosecutors wish to support a downward depar
ture from the guidelines, they should do so candidly and not stipulate to
facts that are untrue to achieve the desired result covertly."
-

The section on departures reiterates the policy that covert down
ward departures violateboth the spirit of the guidelines and the policy of
the Department of Justice.'" Althoughnegotiated recommendations that
the judge depart from the guidelines are not prohibited, the memoran
dum suggests that they are inappropriatein most cases. The memorannot,
dum stipulates that a recommendation to depart on grounds
be
must
speci1ically approved in chapter 5, part K, of the guidelines
authorized by the U.S. Attomey or the Attomey's designee.

This seemingly restrictive approach to departures contains a large

loophole, however. The memorandum does not require line prosecutors
to obtain supervisory approval when recommending a departure on the
these
basis of any of the factors set forth in chapter 5, part K; some of
factors are quite subjective and malleable. Indeed, the most important
ground for departure under chapter 5, part K substantial assistance in
other prosecutions- is especially open to interpretation. Against the
background of its rhetorical emphasis on guidelines compliance and its
apparent desire to block avenues for guidelines circumvention used by
prosecutors pre=Misrrettn, the memorandum's treatment of substantial
assistance departures is somewhat surprising. The memorandum omits
any requirement of supervisory approvalfor substantial -assistance departure recommendations. It could thus be argued that the language on this
topic almost invites prosecutors to treat substantial assistance as a vehicle
for discretionary plea negotiation benefits. Although this departure, like
all others, requires court approval, prosecutors are likely to find judges
receptive to their recommendations when sentencing in other prosecu
tions is at issue.

-

The memorandum's treatment of formal oversight requirements also
relects ambivalence about restricting the discretion of line prosecutors.
The memorandum expresses a preference for written agreements and
Justice
indicates that written agreements can facilitate efforts by the
Department and the Sentencing Commission to monitor compliance.
But the memorandum seems to permit unwritten plea agreements that
are simply stated on the record, a procedure that adds nothing to existing
law and has almost no value as a vehicle for monitoring and review.
29.
30.

id

at 5.

id. at 5.
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ollice resources should affect declination policy and the decision whether
to bring a particular case in the first place. Once brought, the case
should be dismissed or downgraded if charges are not readily provable;
otherwise, it should be sentenced at the level appropriate to the actual
olfense behavior. Ironically,vthe Thomburgh memorandum, though
intended as a signal for U.S. Attomeys to "get tough" and "take guidelines seriously," unintentionally introduces a loophole of potentially massive proportions. Since case pressure is a universal problem, the
Thomburgh policy could be read to grant the U.S. Attorneys unfettered
discretion to approve charge bargaining.
3.

The Terwilliger Memorandum

Most recently, Acting Deputy Attomey General George J . Terwil liger, III, issued a memorandum dated February 7, 199232 reallirming
the Department ofJustice's strong commitment to honest application of
the sentencing guidelines. Substantively, the Terwilliger memorandum
clarilies certain charging and plea bargaining procedures outlined in
Attomey General Thomburgh's prior memorandums. However, the
Terwilliger memorandumimposes additional procedural and recordkeeping requirements on prosecutors negotiating plea agreements. The
Terwilliger memorandum also addresses certain sentencing enhancements ,not specifically mentioned in the Thomburgh memorandum,
enhancements that must be charged if readily provable.
The Terwilliger memorandum's most signilicant new procedures
concem the approval process for negotiated plea agreements and departure motions made pursuant to section 5K1.1 of the Guidelines Manual.
According to the memorandum, all plea agreements must be in writing
and. except for frequently arising fact situations govemed by written
ollice policy, must be approved by supervisory persormel. Likewise, section SKl.l motions based on "substantial assistance" must be approved
by the U.S. Attomey, a supervisory staff attomey, or a committee including at least one supervisor.

The memorandum additionally mandates that a written record be
maintained of the circumstances justifying motions filed under section
SKl.l. As a signal of the Department's interest in plea procedures, the
memorandum specifies that, for the first time, the plea approval process
will be included in routine ollice evaluations.
32. Memorandum from George J. Terwilliger, Ill, Acting Deputy Attomey General. to Federal Prosecutors (Feb. 7, 1992) (on tile at the Commission).
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of the benefits of negotiated charge or count bargains." By not adopting
a pure offense - of- conviction -charge system; the guidelines protect the
system from the unintended transfer of discretion from courts to
-

prosecutors.

Third,' adequate provisions have been made in the guidelines for
who has
cases1n which the prosecutor wishes to reward *a defendant
assisted the government. The section 5K1.1 provision expressly provides
for departures under these circumstances. Chargebargains to ensure the
same outcome were assumed to be unnecessary."

Fourth, the guidelines assume that judges, wanting to preserve their
discretion, will not transfer it to prosecutors by accepting charge bargains if they deem the resulting sentences inapt."

,

As a study of plea negotiation practices, our research necessarily
focuses on the practices of the'Assistant U.S. Attomeys (AUSAS) who
have principal responsibility for charging decisions and the negotiation of
pleas. Interview data about charging and plea practices were collected
from judges, AUSAS, probation oflicers, and privateand public defense
attomeys, in recognition of the fact that AUSAS do not negotiate pleas in
a vacuum.
Like our pre -Mistrerta study, the present researchers designed to
identify guideline circumvention, not' guideline compliance or guideline
success. We did not investigate whether the guidelines are making pro
gress toward meeting the overall goalsof the*sentencing Refomi Act.
37. Nagel, supm note 2, at 883; Stephen Breyer, 7'Iie Federal Sentencing Guidelines and the
Key Compromises upon Which They Rest, l7 l loFsrRA LRIEV. l 0988); 1987 U.S.S.G., supra note
12, 55 1.5-.6.
38. 18 U.S.C. 9 3553(e) (1988).

This section of the organic legislation laid the groundwork for
courts to sentence below a mandatory minimum if the defendant provided substantial assistance in
the investigation or prosecution of another person who had committed an oiense. The authority to
impose a sentence below a statutory minimum was;.conditioned upon a motion of the government.
Consistent with the directive in 28 U.S.C. 5 994(i1) (1988),,the Sentencing Commission expanded
this provision to apply not only to sentences can ying a mandatory minimum, but to all cases in
which the defendant provides substantial assistance in the investigation or prosecution of another
person. Tracking the language of 5 3553(e), the authority to depart from the guidelines for a defend
1992
motion
by
the
govemment.
a
ant who provides substantial assistance' is conditioned upon
U.S.S.G., mpru note 13, 5 SI(.l.l.
39. See 1992 U.S.S.G., suprc note 13, 5 681.2(a).
-
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valid estimates of any number of important phenomena, such as dispar ity, it can obscure policies and produce misleading inferences about plea
practices unless a qualitative evaluation of the process is undertaken as

well."
Appendix

II summarizes the focus of our interviews and the manner

in which interviewees were selected. The primary data sources were indi
vidual case files and interviews with judges, prosecutors, probation
officers, and public and privatevdefense counsel in each jurisdiction. To
prepare for each site visit we reviewed between fifty and 150 of the most
recent guideline cases for which complete tiles had been submitted to the
Sentencing Commission. The interviews conducted during the site visits
often focused on caseswe had reviewed. After studying the individual
case files, we prepared a memorandum summarizing cases in which the
record suggested the possibility that the guidelines may have been cir -

cumvented or that the case had developed in a way that was not readily
understandable. Cases resolved by trial were excluded as irrelevant to a
study of plea negotiation practices. Our research inquiry focused on various types of guideline circumvention, including, but not limited to: (1)
factual stipulation to an amount of drugs less than the amount reported
in the presentence report or the investigative agent's report; (2) an agreement by the AUSA to recommend a role reduction for a defendant when
such a reduction was not supported by the available record; (3) a dismis sal of a 18 U.S.C. 5 924(c) count when the olfense description included
reference to the use of the weapon; (4) a dismissal of drug distribution
charges in exchange for a plea to misprision or the improper use of a
communication facility (that is, a telephone count) when the record suggested that the defendant was distributing drugs.

JURISDICTIONAL ANALYSES

IV.

A.

l.

Dis-riuc'r D: BY THE BooK

Process

oj' the US Attorneys Ojice: In District D, the
U.S. Attomey's Oilice is divided into criminal and civil divisions.
Because District D is comparatively small, at least for a large metropoli
tan area, both the U.S. Attomey and the First Assistant U.S. Attomey
a.

Orgamkzzrion

make themselves available for handling overflow cases.
44. Robin Stryker ct al., Methodological Issues in Court Outcome Research= Prerrfnl Release
Decisions jbr Fedemf Criminal' Dejlmdunrs, SOC. METHODS & RES. 4 (1983).
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Three events reportedly produced a major change in the level of
,autonomy afforded AUSAS in this district and in their willingness to
drop charges. First, the combination of the Supreme Court's decision in
Misrremz and the issuance of the Thomburgh memorandum made clear
that guidelines were the law and that the U.S. Department of Justice
leadership expected them to be implemented nationwide. Prior to Mill
Arremi, the majority of judges in this district had held the guidelines
unconstitutional; the Oilice of the U.S. Attomey was, therefore, not committed to implementing the guidelines.

,

Second, the U.S. Attomey repeatedly expressed his commitment to

the Thomburgh memorandum and to compliance with the letter and
spirit of the guidelines." Moreover, according to those interviewed, the
U.S. Attorney, in contrast to his predecessor, ezthibits a strong "get
tough" attitude; U.S. Attorneys we interviewed in other jurisdictions
were sometimes more critical of, and less committed to, strict and literal
guideline application.

Third, AUSAsl1ere repeatedly referred to the Washington "gun policy" and its implications for not dismissing 5 924(c) counts. This may
explain why dropping 5 924(c) counts was accepted practice in this dis
trict before 1989. Inll989 that practice came to a dramatic halt.
The U.S. Attomey acknowledged that despite his commitment to
full guideline implementation, 5 924(c) charges or other counts that sig
nilicantly affect the guideline sentence are sometimes dropped. His
explanation for these aberrational cases was that some AUSAS who have
been in the ollice for more thana decade resist any trammeling of their
discretion, whether by a new supervisor or a new law."'
The U.S. Attomey said, '
Basically the bottom line, that's the Department of Justice's policy and I'm not saying that
we succeed in all of its policies but that's the general claim that we were talking about in
stall' meeting. And if they're [AUSAS] going to give a plea bargain which will get less than
what they'll get if they don't get a plea bargain, we're supposed to talk about it.
footnotes were recorded by
Unless otherwise indicated, all quotes in the text and in thetext of
onlile
with
the authors. See injru
Transcripts are

45.

the authors during the course of their interviews.
app. II.
46.

Now I have the naturalbureaucratic problems that you have when you have assistants
and
that have been in the olhce longer than lhave and think they're smarter than lam.
they all are, even the new ones are. but I mean sometimes one slips through. I'm not

saying that I am perfect in the administration, but that's the theory.
In our interviews, for example, we met one veteran AUSA whosaid: "I don't need my mother to tell
me how to prosecute a case."
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lawyer for not negotiating effectively. In some ways, this is the best outcome for which the defendant can hope: If the defense points out the
appropriate guideline level to the AUSA, the AUSA is unlikely to stipulate to an incorrect lower guideline level. By counting on the probation
officer to miss the "error" or to lack the zeal to confront the AUSA, or
on the court to ignore the probation oflicer, the defendant has a reasonable chance of obtaining a better bargain.
The tensions. between probation otiicers and attomeys are heightened in that probation odicers command the court's respect because they
have no reason to raise or lower the defendant's sentence exposure

beyond the range required by the guidelines. According to the judges,
probation otlicers simply report the facts detailed in the record and apply
the guidelines as written. In contrast, AUSAS and defense counsel have
multiple incentives to negotiate a sentence below the guidelines. The
alleged adversaries are both unhappy when their agreement is undone by
an ollicious probation ollice intermeddler.'" What this pattem reveals is
that, in a sense, the adversarial conliict has shifted 1mder the guidelines
structure from one between the prosecution and the defense to one
between the defense and the probation officer.
47. One AUSA offered a candid and insightful anecdote about fact manipulation and the probation ollice:
l myselfhave stepped on my toes a few times trying to tailor a bargain that everybody
could live with and trying to bury this fact or bury that fact, and you really can't do it . .
And what i've leamed from that is, I think it's just part of a learning process of working
with the guidelina It makes no sense to play that game. Because if you've got an honorable probation odioe, as we have here, they're only going to compute it in anyway. They are
not going to bury it for you. So, why screw around with it. I can think of one example that
shows how old people have trouble Ieaming new tricks l wu tailoring a bargain in a case
that was, and l was tailoring it kind of the way we used to before we had guidelines, where
I'm kind of we had cocaine and crack.
The kid that was coming to buy some of the guy's cocaine would have been at 63 tn 78
or something like that, and he goes up to a ISO, something like that [due to presence of
crack] . There was no justification for that kind of sentence, given that guy's background
and given the circumstances.
l try to bargain, kind of on the same concept as the old way would have been, and I
charge it out as a cocaine conspiracy; And I don't say anything about the crack. And I
bargain the guidelines range based on that .
The probation othee is doing, and I am not saying this facetiously, doing a line job in
[H] e [the PO] is going to do his job light come hell
carefully going through the reports
or high water. He calls me up and says, hey, [name deleted] , some of this cocaine was
crack, wasn't itt .
So we go around and I explain my reasons in more detail and .

ultimately they decide that they can't bury it.

So

they report it and they report out the

ranges way up at the top. And so we wind up doing what l should have done in the first
place-the guidelines provide me perfect opportunity to do- i go for a 5K departure on
the guy and we get down to the ranges that we bargained for but doing it the right wa)'
instead of the wrong way. So l tamed from that.
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greater command of guideline mles than AUSAS at the time of our
interviews.

Guideline knowledge among judges was very mixed. Moreover,
there seemed to be an inverse correlation between guideline knowledge
and vehement, vocal criticism of the guidelines. The judges in this dis trict who were most familiar with the guidelines seemed to have found a
way to work within them, or perhaps around them. In contrast, those
who were lessfamiliar with the guidelines railed against them, often failing to recognize that by mastering specitic guideline provisions they
would have the latitude to reach results they deemed proper in particular
-

cases

While the U.S. Attomey articulated genuine commitment to the

guidelines, he recognized that he lacked personal knowledge and experi-

program of
"on the job training"" and expressed hope that the oilice practice of
requiring AUSAS to till out a guideline work sheet for every guideline
case would increase their familiarity with the guidelines.
ence in applying them. He was,.however, committed to a

x

The federal defenders were extremely well versed in the guidelines
and in all aspects of sentencing. In contrast, those members of the private defense bar with whom we met were clearly behind in terms of their
knowledge of the guidelines. Some cited the lack of an organized defense
bar as the reason for their unfamiliarity with the guidelines. The current.
practice of using a federal defense panel of forty or lifty private attorneys
reduces the likelihood that a cadre of experts who handle a large number
of guideline cases will emerge.
2.

Substantive Policies and Practices
a.

Plea agreements." In principle,

localohice policy requires

AUSAS to charge offenders at the level that will produce maximum sentencing exposure on all readily provable counts. Each AUSA is required
50. See, eg, Edward R. Becker, Flexibility and Discretion Available to the Sentencing Judge
Under the Guideline; Regime, FED. 'Paoa/moN, Dec. 199I, at l(g.Andrew J. Kleinfeld & Gv.
Thomas Eisele, 17re Sentencing Guidelines- No Wews jrom the Bench. FED. PROBATION. DW- 1991,

at 16; Gerald Bard Tjotlat, Me Urimppcd Potential /27r Judicial Dircreticn Under tile Federal Stag
rearing Guideline.- Advice [ or Counsel, FED. PaoBATioN, Dec; 1991, at 4.
vsl. One AUSA said,
I think everybody today is in much better shape Lhan they were a year ago, and give us
another year, it could be better, simply because the defense bar, the prosecution. thejudges
are all getting more familiar with it. And, l don't think that it is really necessarily a lack of
training. Sure, training is always helpful, but just like anything else. the best school is the
school of hard knocks and you've got to be in that school for a while.
-
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according to the extent to which the AUSA considers the defendant sympathetic. The more sympathetic the defendant, the lower the standard
required for the AUSA to file a substantial -assistance motion." This
qualitative finding is consistent with the quantitative finding that in this
district there is an unusually high rate of departurm based on the section
SKl.l provision. Perhaps the explanation is that this district's U.S.
Attomey wanted to be thought of as "tough" in full compliance with
the sentencing guidelines and the Thomburgh memorandum. As a con
sequence, AUSAS and the defense bar were informed that guideline cir
cumvention through plea agreements would not be tolerated. The only
avenues left for prosecutorial sentencing discretion were preindictment
pleas and the substantial- assistance motion. The latter was particularly
viable because such motions are not reviewed with the same degree of
scrutiny as plea agreements.
b.

Acceptance oi responsibility. We noted earlier that the trial rate

in District D is considerably higher than the national average and that
this rate increased between 1989 and 1990.* According to the First
Assistant U.S. Attomey, one possible explanation for this phenomenon is
that office policy restricts AUSAS negotiating plea agreements to recom
mending a two - level discount for acceptance of responsibility" and to
standing silent while defense counsel argue for a sentence at the bottom
of the range. However, once it becomes clear that a significant number of
judges routinely go to the bottom of the range and award the two level

discount for acceptance of responsibility alter defendants go to trial, the
incentive held out by, AUSAS for defendants to plead guilty is diminished
One AUSA described his use of 5 SKl.l for a defendant with very little information:
fact that the guidelines were
I was taking into account two things: the cooperation- and the
l le's a first offender, he's a college kid,
out of whack for this guy. lt just didn't at him
he's got steady employment, he just decided to get a little greedy and wanted to make a
little money selling coke.
The AUSA reasoned:
What purpose is served for society with ten years as opposed to three or five years when we
have probably accomplished as much as we are going to accomplisht . . . Cause you take a
guy like that who comes from a background and is similar to the criminal community,
when you think of yourself or myself, if I were looking at three years in jail, it doesn't
matter if it was three years or ten years, the thought would be boggling to me. I just. I
would be contemplating a razor blade about the time they would call for an arraignment.
53.

54.

See

rupm part IV.B.

Everyone recognizes the need for the acceptance reduction to induce a plea The First
Assistant observed:
This is the psychology of it. Thomburgh basically has said if you follow . . . well, arst of
all, defense counsel aren't going to plead guilty as a practical matter in this district unless
it
they get acceptance of responsibility. It's just a given, it's just that it's kinda, they expect
and the pressure you're under, to me it is a very difficult thing. Furthermore, Thomburgh
has said that's about the only thing you can give away.
55.
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AUSAS cannot drop readily provable Q 924(c) counts. ln fact, when the
U.S. Attorney or the First Assistant decides that a case does not warrant
required by €924(c), the preferred
the consecutive live year sentence
method of disposing of the charge is reportedly to use a section SK1.l
motion and request a departure. On its face, this patternilends credence

to the conclusion that in a district where guideline compliance is the
norm, circumvention, when itioccurs, is driven further underground
through use of the substantially iunreviewableisection. SKl.lprovision;.
According to the public defenders, prior to the issuance of the
Thornburgh memorandum and the '9get tough" policy of the new U.S.
Attomey, a €924(c) charge was negotiable. Under the new regime,
AUSAS are not able to obtain approvalto dismiss this count; 5 924(c)
dismissals must be approved by the U.S. Attomey himself His policy is
that a gun count will be dismissed only for true litigation risk. He told
-

us:

,

The reason for dismissing a gun count in all of the "cases that I've been
able to talk to anybody about has been becausethere is a litigation risk
was the
that we are really' not sure the evidence will show that it

instrumentality and on that theory, we don't want to convict somebody for something they did not do.
Outcomes

3.

V

Sentence levels for drug
cases in District D are perceived to be higher than they were prior to the
function
implementation of the guidelines. These results are viewed as a
-

a.

Changes from preguideline practice.

of mandatory minimums and guidelines anchored by mandatory mini
white - collar
mums. However, AUSAS' reported that sentences for
offenses and bank robbery are lower under the guidelines than they had
been before the guidelines." "The claim about white-collar ofenses is at
defense
least partially inconsistent with the perception of District D
counsel and judges that there weremore nonimprisonment sentences for
economic crimes before the guidelines.
to
There has been an increase in the number. of cases proceeding
trial and a'cha.nge in the focus of plea negotiations. Whereas the
-

In every one of the districts we visited, both pre- and post-Mmretm interviewecs reported
receive lower sentences under the guidelines than they
that olfenders sentenced for bank robber is
did before the guidelines were implemented;
.

62.
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for drug
These cases almost always involved defendants indicted
trafficking.
Judges expressed a willingness not to comply with the guidelines for

by
first - time offenders and for offenders subject to sentences driven
ofenses.
dn1g
mandatory minimums, particularly those required for
Similarly, one judge suggested that a separate set of guidelines, perhaps
with lower sentences, would be more appropriate for crimes committed
on Indian reservations.
District D was unique in its lack of justilications for guideline circumvention. The lack of such justification may be related to the infre
when
quency of circumvention in this district or to the fact that
circumvention does occur, the AUSAS do not feel comfortable justifying
it because it is inconsistent with clearly enforced office policy established
by the U.S. Attomey for the district.
Before proceeding to summarize the data for District E,

it should be

underscored that District D illustrates the potential for the guidelines
system to work as intended in achieving the desired goals of sentencing
reform without being thwarted by prosecutorial discretion. Importantly,
prosecutorial discretion in this district is not unfettered.
B.

DlsTlucT E: JUDICIAL TRUCULENCE SPILLS OVER

In marked contrast to District D and its low rate of guideline circumvention, District E is permeated by resistance to change, starting
with thebench and working its way down.

l.

Process
-

Orgambotion of the US Attorneys O~ice. Two units in this dis
trict were of principal relevance to our study: the Criminal Division and
-

a.

the Drug Task Force, the latter of which handles the more complex drug
cases. The supervisor of each unit reports directly to the U.S. Attomey.
In both units.AUSAs had substantial experience (seven to eight years) as
prosecutors before joining the U.S. Attomey's Oflice.
b.

by
Review procedures. Under a written policy directive issued

the U.S. Attomey, supervisory approval is ,required for failure to charge
or dismissal of a readily provable" count that would affect the sentence;
and for any recommendation to depart from the guideline range, whether
SKl.l)
upward or downward, based on "substantial assistance" (section
or any other ground.
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Defense attomeys expressed concern that probation otiicers "toss

in" claims from a DEA report

if they were gospel, without regard to

as

the potential for exaggeration in such reports. The
tion with this ,question is understandable, because
-

-

defense's preoccupaa

probation ollicer's

report puts the defendant at great risk. Again, however, our data suggest
that in practice, judges seldom override the fact stipulations of the
,parties.

Ironically, some judges in this district complained vehemently about
their loss of discretion. Yet according to the AUSAS and probation
oliicers, the judges refuse to exercisethe considerable discretion that the
guidelines aiford them. Before the advent of the guidelines, judicial discretion with respect to sentencing was unbounded, and therefore easier to
assert. Because

that discretion now exists within

a

tightly structured

framework; judges no longer feel free 'or comfortable invoking it.

Familiarity with the guidelines; In this district, judges werenot
interviewed. Despite repeated requests to the Chief J udge that he invite
his colleagues for our traditional interview, the Chief Judge's schedule
could not accommodate such a meeting, nor was any meeting arranged
for the other judges. Our inability to meet with the judges was particularlyunfortunate because at least one judge. on this court publicly directs
his probation otiicers to prepare presentence reports that accept factual
stipulations and ignore other relevant conduct, a practice that directly
,d.

-

-

violates the guidelinesiand established law.

of others,' judges in this district are moderately
knowledgeable about the guidelines; probation oiiicers aremore so.
Based on reports

-

-

AUSAS are rather knowledgeable, but probation oiiicers asserted that
AUSAS have little commitment to sentencing and thereforehave no
interest in mastering the finer points of guideline application.
-

The district's Federal Public Defender is, by all accounts, extremely
well versed inthe guidelines and all other aspects of sentencing. In Dis
trictE, public defenders reportedly draft the plea agreementsand present
them to the AUSAS. The Federal Public Defender explained that there
are numerous opportunities for a creative defense lawyer to find paths to
-

-

Standards jbr .4cr.-epmnce oj Plea Agreements (Policy Statement)
(a) In the case of .a plea "agreement tbatincludes the dismissal of any charges or an
agreement not to pursue potential charges [rule ll(e)(l)(A)] . the court may accept the
agreement if the court determines, for reasons stated on the record,. that the remaining
charges adequately rellect theseriousness of the actual olfense behavior and that accepting
the agreement will not undennine the statutory purposes of sentencing.
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Acceptance 0/ responsibility. There appear to be no judicial standards for awarding acceptance-of responsibility reductions in District E.

b.

for awarding the acceptance-ob
plea
cases
were eighty-jive percent and
responsibility discount in guilty

In

1989 and 1990 the national rates

ninety percent, respectively. In this district, the rate was considerably
higher in both years. Much more relevant is that whereas nationally the
rate for judges awarding the acceptance discount alter trial was twenty
percent in 1989 and twenty- one percent in 1990, in this district the rate
was almost twice as high each year. That is, between one third and one
half of defendants who proceeded to trial nonetheless received the twolevel reduction for acceptance of responsibility from the judges in this
district.

Substantial assistance.- According to section 5K1.1 of the sentencing guidelines and the stated local policies of the U.S. Attomey's
Ohice, the good intentions of a defendant who wants to cooperate are not
suflicient to warrant a reduction. The U.S. Attomey's policy directive
states that cooperation must be completed and fruitful before a section
.5K1.1 motion may be submitted. The directive explicitly requires that
"assistance result[ ] in additional charges or convictions." However,
another section of the directive seems to contradict this requirement by
stating that "once the defendant does everything he is called up to do . . .
we should make the [section SKl.1] motion." The memo adds that a
"
section SKl.1 motion "should not be totally dependent on the 'results.'
As written, the local policy contradicts the more restrictive Department
of Justice niles.
c.

Because

of the flexibility introduced by permitting a 5K1.1 motion

for effort regardless of elfect, this particular policy can be used to reward

sympathetic defendants who have not provided tmly substantial help.
Furthermore, probation oliicers report that they sometimes leam from
the case agent that a defendant benefiting from a section SKl.l motion
has not really done anything to assist the govemment. This report is
consistent with our finding that twice as many defendants receive the
section SKl.1 motion in this district as do defendants nationwide, even
though relative to other jurisdictions around the country, District E is
not a major drug - trallic center.

Our research also reveals that AUSAS dismiss charges when they
think a guideline sentence exceeds the level that the AUSA considers
appropriate. Review procedures in the oilice of the U.S. Attomey apparently do not completely deter this kind of guideline circumvention. This
mightbe explainedby a comment made by the supervisor of the Criminal
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sentencing levels are now higher) and bank robbery cases (in which levels
are now lower).

Before the guidelines were instituted there were minimal incentives
for defendants to plead guilty. Unlike other districts, defendants here
would not "get hit for going to trial" unless bad facts came out at trial.
However, defendants would typically plead guilty, we were told, because
the sentences were reasonable.

This situation has changed, not primarily because of the overall
severity of the guidelines but because of the perceived rigidity of the
guidelines system. Defense counsel particularly pressed this point, but
other interviewees concurred. Before the guidelines were in place, judges
and attomeys all reportedly responded in the same way to what they
called "human factors," especially whether the defendant was thought to
be "salvageable." Now, tough sentences are required in cases in which
AUSAS and defense counsel agree that the defendant is sympathetic.
This perception is largely confined to defendants prosecuted as career
offenders or for drug distribution. According to the reported data, how

'

ever, there has not been an increase in the trial rate, primarily because
"there is manipulation." Also, a retained defense attomey sometimes
bluffs about refusing to plead but then folds on the day of trial.
Guideline compliance= Before visiting District E, we reviewed
all the post -Misrrettc cases for which the Commission had complete tiles,
one
a total of Ill cases. Of these, the dataifor eighteen cases, all from
-

b.

.

judge, were suspect because this judge prohibits probation oihcers from
conducting independent investigations and from including any informa
tion derived from the oB"ender's relevant conduct in the presentence
report. This judge alsoprohibits probation oilicers from applying guide
lines to any facts or guideline factors not specifically stipulated by the
parties in the plea agreement and from having any contact whatsoever
with AUSAS in order to obtain information about a case. For defendants
appearing before this judge, the presentence report simply repeats verba
tim the stipulations to which the parties agreed in the plea agreement.
Although it might be unfair to suspect guideline evasion in every one of
these eighteen cases, there was no way to determine the extent of factual
or guideline-factor manipulation.

As to the remaining ninety-three cases, we identified potential circumvention in nineteen cases(twenty percent of the total). Of these, one
in
case of circumventionldid not have major sentencing consequences;
two cases the attempted guideline manipulation was offset by the judge.
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even putting aside the likely additional cases of covert downward depar
ture condoned by the one judge who deliberately Bouts the guideline
system.
noncompliance.- Some charge reduction is moti
vated solely by a desire to obtain a plea. Supervisors said that despite the
c.

V

Reasons

for

Thomburgh memorandum, some AUSAS overcharge, using indictments
for unprovable counts they know they will have to drop as a means to
induce defendants to plead guilty. While this explanation may have been
valid in a few cases, our case reviews suggest that it serves as a convenient rationale for the much more common practice of charging counts
that are readily provable and later dropping them for other reasons.
-

For most AUSAS the driving force behind charge reduction to cir
cumvent guideline sentences is their personal sense of the value of the
case and the sentence the AUSA believes is deserved. Again, we must
underscore that this pattem is particularly pronounced in drug cases in
which guideline sentences are anchored by mandatory minimum sentence levels. One AUSA said that he agreed to below-guideline plea bar
he
that
gains to avoid "a result that's not fair." Another indicated
"
usually concluded that there were "problems of proof only after a long
discussion with the public defender about the defendant's sympathetic
personal circumstances. In some instances the AUSA claimed that mas
sive discounts were simply a mistake, such as when the prosecution
agreed to reduce bank robbery to larceny, erroneously thinking that the
sentencing exposure was essentially the same for both crimes. If true,
such beliefs betray a degree of ignorance that may be as troubling as
conscious guideline manipulation. However, some of these claims of
"mistake" do not seem entirely credible. AUSAS may simply be less
interested in sentencing than in conviction and may be particularly
inclined to review guideline issues' casually when they consider the
defendant sympathetic.

Among the defendants AUSAS regarded as "salvageable" or not
deserving of long guideline sentences were a "college kid" caught up in a
crack deal, a bank teller (described as a "pathetic creature") charged
with embezzlement, and a woman charged with helping her husband
complete a drug deal. In another case, in referring to the defendant, the
AUSA stated, "I personally thought he could be saved." The problem
with such equity judgments is that they are made by individual prosecu
tors without regard to the nationally set sentencing rules, thereby intro
ducing sentencing disparity and compromising the uniformity and
certainty goals of the guidelines. Further, such individually made equity
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AUSAS, there arevloopholes. For example, AUSAS have broad discretion with respect to role adjustments, whichpcan vary the guideline sentenceby eight levels." Any agreement not to seek an aggravating factor
or to agree to a mitigatingfactor can easilyevade the review committee's
oversight process.

-

-

A small but important minority of AUSAS openly defy the review
-

system; This problem is probably becoming lesspervasive because writ
ten approval memos are increasingly replacing the prior oral system, and
because more and more of the AUSAS are new to the office andtherefore
more compliant. Nonetheless, one career.AUS A told us that he avoids
the review committee at all costs, preferring to reach agreements on his
-

.

own and to take responsibility for them.He stated, "TO hell with my
"
supervisor. This AUSA believed he was "probably alone" in holding
this attitude, but we heard about andencountered several others who
-

seemed to share his perspective. One AUSA statedvthat the review sysrem, was "B.S." and an unenforceable nuisance that would undercut his
position with defense counsel ifhe tried to comply with it; he also criti
-

cized the review committee for being out of touch with the realities of
trial work. Another AUSA acknowledged having agreed to a Substantial
concession dropping a Jtwo - kilogram cocaine distribution charge to a
telephone count and thereby converting the sentence from sixty three
months to twelve months without approval. This AUSA stated, "If
they don't trust me by now, they should put me to sleep." Probation
oliicers confirmed that there are several "Hippant" AUSAS who thumb
their noses at thereview committee; one AU SA got chewed out forthis
once but was openly unrepentant. In a district with more than 100
AUSAS, it should be underscored that these AUSAS were a distinct
minority.

-

-

.

In practice, District G AUSAS appear to enjoy considerable auton

-

omy. 'Many believe that most pleatagreements are submitted to the
review committee simply because they comply with oflice policy anyway.
We were told thatwhen agreements do not comply, some AUSAS do not

submit them for review.
c.

Relarionshqzs among probation ojicers, judges, and attorneys

Prosecutors and defense attomeys perceive that judges rely heavily on
the probation ollicers and usually defer to them, even on legal issues,
65.

Id.

€5

3B1J (maximum increase of four levels for role as leader or organizer), 381.2
if defendant was a minimal participant).

(maximum decrease of four levels

.
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were very strong, and the leading lights
supporters.
2.

l

K

7

of the bench were guideline
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Plea agreements.- In bank robbery cases the usual "deal" is for

the defendant to accept responsibility and plead to half the counts; in
exchange, the defendant receives the acceptance -of- responsibility discount with a sentence at the low end of the guideline range. In District
G, bank robbery sentences are much higher for offenders convicted in
state court than under the federal guidelines. However, agents prefer to
bring cases in federal court to avoid the discovery required under state
rules of ,criminal procedure. Defendants are willing to plead to the
guideline sentence in order to receive a shorter sentence than they would
in state court and avoid the state prison system. While AUSAS lament
the unduly lenient federal guideline sentences for convicted bank robbers,
some continue to offer dismissal of half the counts, as well as 5 924(c)
counts for armed robbery, in violation of specific guideline policy in
order to induce pleas. Additionally, even for cases they plead out by

permitting the defendant to plead to only half the bank robbery counts,
they recommend the acceptance discount with a sentence at the bottom
of the range, thereby providing a double benefit in exchange for the plea.
Ironically, most AUSAS failed to see the connection between their plea
negotiation practices and the very sentencing consequences they lament.
In marked contrast to other districts we visited, drug cou1iers, or
mules, as they are more commonly known, receive no role reduction in
District G. (Under oilice declination policies, cases involving fewer than
live kilograms of cocaine are normally referred to state court.) In some
other districts, couriers are given an automatic four- level discount for
their minimal role regardless of the amount of drugs involved, plus other
guideline discounts offered under ohice "bump down" policies.
The standard agreement in other cases involves a two - level reduc tion for acceptance of responsibility with a sentence at the bottom of the
guideline range. Fact bargaining and agreements to recommend an
offense level below the otherwise applicable guideline are unusual, but
supervisors acknowledged that they will recommend subguideline
sentences when defense attomeys "realbr want it." Defendants press for
downward role adjustments but rarely get them because probation
otlicers have aggressively challenged improper agreements on this issue.
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Substantial assistance.- District G has no formal criteria specifying what qualifies as substantial assistance, but the standard in this dis
trict is relatively strict. Defendants imust provide more than just
intelligence. Usually the defendant must help make an arrest and be prepared to testify. Good intentions are definitely insuilicient.
The size of the substantial-assistance reduction is uneven. One
TAUSA estimated that the assistance reduction yieldedone year off the
c.

sentence

for minor assistance and fifty percent oil' for major assistance.

In principle, substantial- assistance olfers must be approved by the review
committee on the basis of a written memo. However, compliance with
this requirement is reportedly*uneven. Oliice policy dictates that a
defendant's reward for cooperation should nonnally take the form of a
section SKl.l motion, but we were told that the requirement is not
strictly enforced. The review' committee apparently sometimes defers to
an AUSA'S preference for some other vehicle to reward cooperation,
such as reducing a drug distribution charge to a phone count. Defense
attomeys, aggrieved by some AUSAS' refusal to submit section SKl.l
motions after cooperation was allegedly rendered, prefer the charge
reduction route. In some cases AUSAS also prefer this approach in order
to lock in the defendant's sentence exposure. Judges understand and
accept that charge reductions are sometimes used for this purpose. One
judge stated that this "has always been true and always will be." Proba
tion otlicers estimated that at least fifty percent of defendants who cooperate benefit from some form of "paring down" of charges. They felt
-

that, in contrast; the section SKl.l motion is seldom used.
Section 924(c): Only rarely do AUSAS in District G drop a
However, they sometimes decide not to
€ 924(c) count toinduce a plea.
charge € 924(c) initially especially in cases that appear headed for a
-quick plea. Such discretionary withholding of 5 924(c) is diiiicult for the
The individ-

d.

review committee, probation officers, and judges todetect.
ual offender case files we reviewed contained several striking instances of
this practice. In one case, the defendant was allowed to plead to two of
four armed bank robbery counts and received aforty-six -month sentence;
None of the four possible €924(c) counts- two ofthem clear- cut were
charged. Ironically, the AUSA who negotiated the agreement com
plained that the resulting sentence was too low.

[129]

1992]

TALE OF THREE CITIES

543

that the most extreme manipulations- pleas to telephone counts
appear in only about five percent of drug cases, but that more subtle
manipulations are common. Further, they alleged that robbery counts
are often "thrown away." According to probation otlicers, when dis
agreements arise, AUSAS justify such charge reductions on grounds of
insuliicient evidence; the probation odicers are often skeptical and sometimes incredulous with respect to this justification.

'

We can only speculate as to the reasons for these differing perceptions. Perhaps probation officers are less sensitive to the vagaries of evi
dentiary concems and therefore exaggerate the extent to which charges
are readily provable, thus overestimating the extent of evasion. The
eight-percent figure that emerges from our own case- file review is cer-

tainly a valid minimum, but it probably misses cases inwhich conces sions took the form of "paring down" charges before indictment. We
know that reducing charges before indictment is a common technique
and that presentence reports often report such pleas as having "no
impact" on the sentence. Moreover, the fact that we shared the probation officers' assessments of several actual cases tends to corroborate their
skepticism. On balance, the twenty - live - percent figure suggested by pro
bation oilicers and acknowledged by supervising prosecutors may be a
credible upper estimate.
c. Reasons jornoncompli<mce: Desires to save time and avoid trial
seem to be the principal reasons for extraguideline concessions in this
high case volume district. In this district, empathy for sympathetic
defendants plays a lesser though significant role than elsewhere.
Charges may be pared down in cases likely to plead out, because, as one
AUSA put it, "there is no need to bury this guy [the defendant] ." In one

case, charge reduction was clearly motivated by a young otfender's sympathetic situation. (T he AUSA complained that the bank robbery guide
line was too low, but she dropped provable counts anyway to produce a
low sentence.) For a "mope" who has no information to give or a
defendant whose cooperation is insullicient to meet the section SKl.l
standard, charge reduction may provide a means to produce a sentence
more consistent with the AUSA'S estimate of the case's worth.

While judges believe that some AUSAS simply want to avoid trial,

more often they assume that AUSAS seek pleas because of case pressure
or a desire to ameliorate scheduling contlicts. In one instance, a major
charge reduction to induce a plea was allegedly needed to avoid a trial
that would disnipt an ongoing investigation.
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There exists considerable resistance to imposing strict procedures
for the review of plea. agreements. The resistance stems from (1) the tra
dition that prosecutors enjoy substantial discretion in both charging and
plea negotiation decisions; (2) the perception that prosecutors are entitled
to thebeneiit of autonomy in regard to such matters; a.nd(3) the fact that
careful review takes time.
In several jurisdictions the U.SI Attorney and AUSAS reported that
upon issuance of the Thomburgh memorandum, the U.S. Attomey
either implemented more extensive. review procedures or established
plans to implement such procedures in the future.
In our judgment, it ,is not the absence of review procedures that is
notable, but that such procedures are not rigorously implemented.
A

-

2.

Relationshms Among Probation Ojicers, Judges, and Altomeys

Tension between defense counsel and probation officers runs high.

Probation oflicers shoulder the blame for either thwarting plea agreements that circumvent the guidelines or "spooking" the AUSAS, with
the result that AUSAS are reluctant to circumvent the guidelines in as
many cases as defense counsel believe appropriate. The most common
-

-

allegation is that probation oilicers are not lawyers and thus fail to appre
ciate problems of proof. Defense attorneys also express considerable
antagonism toward AUSAS because they believe AUSAS often fail to
submit the substantial- assistance motion for cooperating defendants.
Curiously, defense counsel are more antagonistic toward probation
oilicers than they are toward AUSAS. The general perception among
defense counsel is that AUSAS would agree to plea concessions if not for
-

the threat ofbeing found out byprobation oliicers.
Probation officers articulate frustration with judges, viewing them as
being unfamiliar with the guidelines, manipulating the guidelines, or
unjustiliably siding with the govemment on disputed facts. In contrast,
judges reportcontidence in and admiration for the excellent job done by
probation officers.
*

-

Many judges report frustration with prosecutors for usurping judi
cial sentencingpower through chargeibargaining. With few exceptions.

-

however, these same judges concede that they never reject a plea pursu
ant to the chapter 6 policy statements, even when the remaining charges
fail to adequately reflect the seriousness of the offense behavior?" This
seeming contradiction, encountered at all our sites, presents a puzzle. It
66.

See id. 5681.2.
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diminishing their discretion are often the least familiar with actual guideline provisions. One might draw the inference that with increased mastery of the guidelines comes a recognition of how to make them work and
a resulting decrease in frustration and criticism.
The judges who are the most critical of the guidelines are from districts where preguideline sentencing was more lenient than the national
average. J udgesi are less critical in districts where preguideline sentenc
Familiarity
severity.
of
ing was at or above the national average in terms
with guideline provisions has dramatically increased for all groups since
Mistretta.
-

B.
1.

SUBSTANTIVE POLICIES AND PRACTICES

Plea Agreements

In our pre -Mislretra study! we discovered that three new plea negotiation practices had emerged under the guideline structure: date bargaining, fact bargaining, and guideline- factor bargaining." Since Mill tretra,
there has been a diminution in date bargaining. However, fact bargaining, charge bargaining, and guideline- factor bargaining continue
unabated.

Plea agreements are also negotiated through horzbonml and vertical
charge bargaining. A pattem that we did not observe before Mzktretm
but did observe after it is more extensive use of section SKl.l substantial
assistance motions for cases that do not genuinely qualify for the benefit
as legally defined.

Fact bargaining occurs most often with respect to the amount of
dmgs or the particular drug involved, such as substituting cocaine for
crack, or in the dollar amount involved in economic crimes.
Guideline - factor bargaining continues during the post -Mzlvtretla
- period. It occurs most frequently in the context of the role in the olfense
adjustment. Typically, in instances when this pattem is noted, the
presentence report and the offense description suggest that the defendant
should be subject to an aggravating role adjustment as an organiier,
leader, manager, or supervisor of the criminal activity. In such cases,
however, the plea agreement includes an agreement that the prosecution
will not recommend the aggravating role adjustment. In other cases, in
which the presentence report and the offense description provide no evi
deuce that the defendant played a mitigating role, the plea agreement
67.

Schulhofer & Nagel, supm note 6, at 271-72.
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defendants to plead to a drug distribution or drug possessionjcount in
exchange for the dismissal of a € 924(c) count. Section 924(c) counts are
also dismissed in bank robbery cases.
One distinction between the results of our pre- and our post-Mistram research is that since Mistremz, U.S. Attomeys, AUSAS, and

supervisors have been particularly sensitive to the dismissal of 5 924(c)
counts. Defense counsel reported that whereas before the issuance of the
Thomburgh, memorandum €924(c) counts were routinely dismissed,
after the issuance of the memorandum AUSAS were reluctant to dismiss
such counts.

The primary vehicle for legitimating horizontal and vertical charge
bargaining is the determinationby either a line AUSA or a supervisor
that charges are not "readily provable." In some instances we concluded
that this conclusion was correct, or at least defensible. In other
instances, however, it was plainly neither. Even if AUSAS are given the
benefit of the doubt, this practice suggests that something is drastically
wrong: Charges are either too frequently determined to be provable prior

to indictment, or they are too readily judged not provable after indictwhich
ment. The frequency with which AUSAS resort to phone counts
of
all
drug
convictions
at
one
of
represented more thanttwenty percent
those
of
some
our sites- confirms the lack of good faith on the part of
making the elusive judgmentas to what is "readily provable.7'
At site D another new pattem emerged:relaxing the standard for
the section SKl.l substantial - assistance motion. This pattem may be in
response to U.S. Attorneys and supervisory AUSAS' recognizing that,
post -Mzlvtrertd, pleas to phonecounts and the dismissal of € 924(c) counts
leave a paper trail subject to review bythe Sentencing Commission and
the Department of Justice.
2.

Acceptance oj' Responsibility

The acceptance - of- responsibility reduction is routinely granted to
defendants who plead guilty. Only rarely is a defendant who pleads
guiltydenied the two- level discount. Probation otlicers reported that the
deliberately
denial of a discount occurs in cases in which defendants
-

iii

withheld information or provided misleadinginformation to the proba
tion oliicer or (2) withheld information out of fear that full disclosure
-
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AUSA files the appropriate motion, there is no guarantee that the court

will sustain the motion by departing downward from the guideline

sentence. Defendants likewise have no guarantee. The government may
choose not to tile the section SKl.l motion, and even if it does and the
court departs, there is no certainty as to the amount of the sentence
reduction. Thus, defendants oftenprefer a charge bargain, with its predictable elfect, to the uncertainty of the section SKl.l departure provi-

sion. This observation is a key conclusion of our research: Guideline
circumvemion is ojien more procedural then substantive. Manipulation
may reflect the parties' preference for certainty. The actual sentence may

not be undeserved and may not dilfer from the one the judge would have
imposed absent the plea. However, it is clear that under these circumstances, the sentencing decision is not being made by the judge, as the
guidelines contemplated.

It is being made exclusively by the parties.

The second criticism concerning the substantial-assistance provision
was voiced by federal defenders, who often claim that AUSAS refuse to
file the SKl.l substantial-assistance motion even after a defendant has
fully cooperated. AUSAS responded by noting that defense attomeys
want a section SKl.l motion filed for every defendant regardless of
whether there has been anything remotely approaching substantial assistance. Clearly, tension surrounding this provision continues.
4.

Section 924(c)

reviews suggest that the dismissal of €924(c) counts
remains a common form of charge bargaining. When asked directly
about the dismissal of a 5 924(c) count in a particular case, some AUSAS
do not answer forthrightly. This is uncharacteristic in view of their can-

Our

(msc

did responses to other questions. The frequency with which such counts
are dismissed, on grounds that the guns used in the course of violent

crimes were broken,were only for sport, or were not readily provable,
suggests that AUSAS may be employing such dismissals to circumvent
the statute. While our qualitative study precludes any definitive judgment, the data suggest that AUSAS simply drop € 924(c) counts to avoid
the mandatory minimum consecutive jive- year sentence in cases in which
they think dismissal will prompt a guilty plea, or when they consider the
additional mandatory consecutive sentence too harsh. However,
notwithstanding the form of circumvention, there are a significant
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DistrictD the departure rate was dramatically higherthan the national
average in 1989, but it was' comparable to the national average in 1990.

>

TABLE 1
BACKGROUND DATA"'

I 989

for SK1.l

Downward
Departures
Excluding
5K1.1

25%

15%

10%

90%

15%

15%

20%

80%

20%

5%

10%

12%

88%

18%

6%

9%

10%

5%

15%,

5%

5%

5%

7.5%

7%

Downward
Departure

Guilty
District

Trials

Pleas.

D

20%

80%

E

*10%

G
National

Rep artures

-

-

:

5%

'

Rates

1990

D
E

20%

80%

15%

10%

90%

25%

G

15%

85%

15%

12%

88%

17%

>

-

National
Rates

The rate of downward departures for substantial assistance is of particular interest, because negotiated plea agreements designed to circumvent the guidelines are often accompanied by the use of substantial assistance motions and their rate of occurrence may be inversely related
to the frequency of overt "downward departures. In 1989 six percent of
cases nationwide involved a substantial - assistance motion for downward
departure. District G reported a rate of live percent, whereas districts D.
and E reported rates of fifteen percent rmore than twice the national
average. In' 1990 the pattern. changedr Whereas District E again
reported a rate ofdownward departures for substantial assistance that
was twice the national average, District D moved closer to thenational
average.

Tuming to the rate of downward departures, other than those based
on section 5K1.1 motions, the nationwide rate was nine percent in 1989
and seven percentin 1990; Whereas in .1989 Districts D and G had rates
73.

"District data are mundedto the nearest Eve percent" to preserve the conlidentiality of our

research sites.
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While judicial attitudes toward the guidelines and the Sentencing
Reform Act were rarely enthusiastic in those districts we visited, they
were less hostile in District G, where some judges stated openly thatthe
guidelines were accomplishingtheir intendedpurposes. In District D the
judges, with few exceptions, are extremely hostile to the guidelines and
are outraged by Congress' adoption of and the proliferation of
"mandatory minimum sentences. In District E one judge publicly Bouts
the guidelines, forcing probation odicers to do the same. And in that
district the other judges could lind no time to meet with us.

With respect to the role oi the US Attorney, in District G the U.S.
Attomey plays no personal role in guideline implementation; he is invisible in this area of law enforcement. He has, however, delegated guideline
oversight responsibility to a committed andetfective review committee.
This delegation of oversight responsibility seems to work well. In District D, the U.S. Attomey is strongly committed to full guideline implementation and compliance with the Thomburgh memorandum; he takes
every opportunity to state this position. By contrast, in District E, our
subjective impression was that guideline compliance is motivated more
by fear of an audit than by commitment to full guideline implementation.
Federal Public Dejenders play a key role in sentencing. Perhaps one
reason there is so little guideline circumvention in District G is that District G's Federal Public Defender is the weakest of those interviewed.
He is unfamiliar with the guidelines and is reportedly ineffective. In con trast, in District E, where guideline circumvention is highest, not only is
the Federal Public Defender viewed as enormously eB'ective, he and his
line defenders initiate the negotiation and drafting of plea agreements.
By controlling the document, they seem to control the outcome.
-

In District G the probation ojice works closely with the AUSA
supervisors who administer the review procedures; the probation officers
regularly alert supervisory AUSAS to possible guideline circumvention
so that they can take action if they desire to do so. In District D,
although there is not quite the same partnership between the probation
ollice and the prosecutors, the prosecutors reportedly accept the probation otlice's role in policing inappropriate plea agreements. In marked
contrast, in District E, where circumvention is highest, the probation
ollice and the prosecutors are reportedly adversaries. The tension
between probation and prosecution is higher in this district than in any
other.

Of the three districts, District G has the tightest policy with respect

to what is required in order [ or the government to make the section 5KLI
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occurs; when it does, it can be explained by the truculence of a few vet
eran AUSAS or by the occasional AUSA who empathizes with a particular defendant. In District E guideline circumvention seems to result
pressure from judges; (2) the etfectiveness of the
from several factors:
federal defender; (3) the lax implementation of review procedures in the
U.S. Attomey's Otlice; and (4) the preference of AUSAS for sentences
they deem appropriate as opposed to those indicated by the legally appli
cable guideline.

iii

VII. CONCLUSION
Contrary to often- heard claims that the guideline system has trans ferred to prosecutors all discretion previously exercisedby the courts, the
empirical data suggestthat this occurs in only a minority of cases. More
over, because circumvention isiparticularly pronounced in cases involving a mandatory minimum sentence, one must take care to distinguish
between circumvention prompted by a desire to evade the guidelines and
that prompted by a desire to avoid mandatory minimums.
These caveats notwithstanding, we believe that the circumvention

we have described is an important obstacle to the success of the guidelines elfort. Both the frequency andthe extent of circumvention suggest
significant divergence from the statutory purpose, as evidenced by large
guilty - plea discounts and substantial pockets of uncontrolled discretion.

We do not mean to imply that all circumvention is necessarily bad.
On the contrary, our own impression, based on the situations we have
seen, is that the Department of Justice and the Sentencing Commission
should not automatically assume that sentences resulting from guideline
evasion are necessarily "wrong." Sometimes they are. But sometimes
guideline circumvention produces arguably just results.
-

The principal problem with guideline circumvention is that circum
vention, unlike overt downward departure, is hidden and unsystematic.
It occurs in a context that forecloses oversight and obscures accountability. These are ample reasons for bringing circumvention into the open,
so that its justifications and consequences can be fully understood.
Substantively, the kind of circumvention we have studied andidentilied is simply a covert vehicle for downward departure. As with other
departures, the resulting sentence may be appropriate or inappropriate,
justilied or unjustiiied. The Sentencing Commission analyzes overt
departures to leam about thereal-world situations to which the guideline
categories apply so that it can adjust the guidelines. This process is
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We believe the first priority should be to develop a broader understanding of the pressures that lead to circumvention and the circum
stances under which it occurs in a wider sample of regions and districts.
At the same time, the Commission might initiate a study of ways to

introduce greater flexibility into the guidelines system. Several areas may
be ripe for such change. For example, the Commission could rethink
harm -based and quantity -driven specific ojense characteristics. This is
perhaps the most far- reaching and diflicult reform suggested by our lindings. However, a closer lit between guideline sentences and practitioners'
conceptions of appropriate sentences will remain elusive until the guide
lines soften the dominant effect of drug quantity on determinations of the
seriousness of oienses.
The scope for legitimate consideration of individual cjender chame
teristics is also ripe for reexamination." And greater use of overt down ward departures on the record for appropriate reasons might reasonably
be encouraged." We do not by any means propose a retum to the days
when sentences could be rnitigated on the basis of social standing, reputa

tion, good deeds, or the sense that a pillar of the community has "suf
fered enough." However, the scope of what is "not ordinarily relevant"
could be narrowed to some extent, and some individual case circum
stances might usefully be tlagged as potentially valid bases for a depar
ture in a circumscribed set of cases.
Guideline severity levels also warrant further study. This issue is
both technically and politically complex. The Sentencing Commission
must show appropriate respect for congressional preferences and must
not produce guidelines that will deter Congress from granting the Com
mission more control over issues now preempted by mandatory mini
mums. Within such constraints, one viable option is to explore ways that
guideline levels could be adjusted in a manner consistent with statutory
requirements and mandatory minimums.
One example of an area for such study is the method by which
guideline ranges are linked to mandatory minimums. For example, the
guideline ranges for 500 grams and live kilograms of cocaine are cur
rently pegged to the corresponding mandatory minimums, live years and
ten years, respectively. Guideline ranges for quantities that are between
500 grams andiive kilograms are interpolated along a strictly propor
tional continuum. Although understandable, this is not the only conceiv
able approach. Possible alternatives might include some break with the
75.
76.

See id. at 858-61.
See id. at 861-70.
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Our research strongly suggests that in most cases, the exercise of
prosecutorial discretion does not thwart the benelits of structuring judi
cial discretion at sentencing. But these benefits do not ensue for a minor
ity of cases, mostof which involve the distribution of drugs. So long as
mandatory minimum sentences; and guidelines anchored3by mandatory
minimums, are tied to the chaLrgesfor which the defendant is convicted
and prosecutors exercise unfettereddiscretion in charging decisions, the
goals of certainty, uniformity, and the reduction of unwarranted dispar
ity are at risk. At a time when the federal caseload is increasinglydominoted by drug cases, the problem cannot be ignored. The problem can be
managed and circumsclibed through a guideline system; it appears insoluble in a system govemed by mandatory minirnums tied to the charges
for which defendants are convicted.
-
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APPENDIX II
METHODOLOGICAL PROCEDURES
In our pre -Mzlrlretttz study, the U.S. Attorney designated the AUSAS
whom we interviewed. That procedure presented two problems that we
sought to avoid in our post-Mistretta research. First, the interviews were
dominated by supervisory AUSAS; they tended to demonstrate more
familiarity with the guidelines, more commitment to their full implementation, and less inclination to candidly answer our questions regarding
guideline circumvention and the etlicacy of review procedures. Second,
the line AUSAS whom we interviewed often had little or no actual guideline case experience. By basing interviews on specific cases we had
reviewed, we could better ask specific questions, judge the candor of the
responses, and balance the interviews between supervisory and line
AUSAS.

For the present study we moditied our research strategy to retlect
our desire for candid and specific answers. Before visiting each site, we
reviewed between fifty and 150 case tiles for individual defendants to
identify cases that might have involved circumvention of the guidelines
as a result of the negotiated plea agreement. Once a list of possible prob lem cases had been prepared, we telephoned the U.S. Attomey's Oliice to
request pem1ission to interview, among others,the attomeys who handled the cases we identitied. To minimize the risk that the oliice might
perceive our study as an audit, which it was not, we gave no reason for
requesting interviews with particular AUSAS, nor did we mention our
review of specific cases." While this process proved superior to the process used in the pre-Miszretta study, it was nonetheless limited in some
instancesbecause the AUSA who had handled the case we identified as
potentially problematic was no longer with the otiice. In other instances,
the AUSA who had handled the case was out of town or recalled little of
qualitative study could reasonably discem and forwhat we leamed in our research experience. For
example, in the pre-Mistrelttz study we used the following questions: How often, under what circumstances, and with what impact do plea agreements recommend, or result in, sentences ditferent from
those required by the applicable sentencing guidelinest How often and for what reasons do judges
accept such recommendations to departt In this study, we asked related questions about frequency
and methods of guideline circumvention, but sought to examine ditferences in the ways various
offices of U.S. Attomeys are organized. This rearrangement of questions was necessary because the
earlier questions assumed more precision than was possible from qualitative data and were inattentive to the importance of organizational factors made apparent by the preMz1rtremz study.
79.

them.

Despite our efforts, some AUSAS may have incorrectly inferred that we were checking un

If so, their responses may have been defensive, or they may have obscured some of the evasion

that had actually occurred.
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We taped and transcribed - all interviews unless the U.S. Attorney or
the AUSA objected. We promised and maintained strict confidentiality.
Because our questions explored not only compliance with the Commission's guidelines but also adherence to Justice Department directives and
intemal ollice policies, preserving confidentiality throughout our project

was particularly important.

All interviews were conducted jointly by the twocoauthors of this
Article and a law clerk.
.

In a few instances the U.S. Attorney invited AUSAS to sit in on his
interview. In other instances we interviewed two AUSAS at once
because of scheduling problems. However, most AUSAS were inter
viewed one at a time, therebyemphasizing privacy and confidentiality.
In addition to the interviews with federal prosecutors, we interviewed the Chief Federal Defender in each district. In most instances
line federal defenders were invited to the interview; We focused our
questions to federal defenders on the same topics as those discussed with
federal prosecutors. Whenever possible, we discussed individual cases
rather than general policies.
-

During the first contact with the Chief Federal Defender, we

requested a list of private defense attorneys who had experience in guide
line cases. At each site visited, we met with a group of private defense
attomeys for a single interview. The contact person suggested by the
-

Federal Defender determined the size of the group and the individuals
who participated.

At. each site visited, we met with the Chief Probation Ohicer and
with supervisory or Iineprobation onicers chosen to be included in the
.meeting Generally, these were group interviews. Because the probation
ollicers had had so many cases and often had a wealth of information
about speci1ic situations, we scheduled these interviews for two hours
rather than the one hour we spent with others. When probation ollicers
told us of a particular instance of guideline circumvention through a
negotiated plea agreement, we obtained the name of the case and often
the tile number so that we could review the case, either as part of the site
visit or upon our return. These follow - up case reviews helpedus leam
more about the factsof the particular cases involved.
-

Finally, in all but one jurisdiction, we interviewed groups of judges
who accepted our invitation to meet. The interviews with the judges
were more general than the meetings with U.S. Attomeys, AUSAS, federal defenders, private defense attomeys, and probation oflicel's. ,which

[ 153]

COMPETING SENTENCING POLICIES iN
A

"WAR ON DRUGS" ERA

William W. Wilkins, Jr.
Phyllis J . Newton
John R. Steer

Reprintedfrom,
the authors and publisher.

28(2 )( l 993) by permission of

COMPETING SENTENCING POLICIES IN A "WAR ON
DRUGS" ERA*
The Honorable William W. Wilkins, Jr."

Phyllis J. NeuJton*"
John R.

Steer""

INTRODUCTION'

In the 1970's, members of the public and Congress denounced the
ineifectiveness of the "revolving - door" criminal justice system. Offenders
often were incarcerated, deemed rehabilitated, and released only to start
the cycle anew. At the same time, the combination of unwarranted dis parity in the sentencing of similarly situated offenders and deficiencies in
the parole process caused many to question the system's certainty and,
fairness. Still other critics argued that the disparity problem had an even
uglier side, with some defendants being treated by the criminal justice
system in a discriminatory manner for reasons unrelated to their offense
or offender characteristics properly bearing, upon p1mishment.'
Inresponse to these concerns and after more than a decade of study
and debate, a bipartisan Congress enacted the most far - reaching reform
of federal sentencing in this country's history the Sentencing Reform
Act of 1984 (SEA).' This legislation directed the creation ofa permanent,
bipartisan commission to develop and, over time, refine sentencing guide
lines to further the basic purposes of criminal sentencing. In responseto
concerns that similar defendants convicted of similar offenses were being
sentenced dissimilarly, the sentencing guidelines were to provide cer
tainty and fairness at sentencing and reduce the unwarranted disparity in
*
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responded with a series of crime bills enacted in 1986" and 1988" that
instituted more and tougher statutory minimum penalties. Yet, during
the same period, congressional awareness of the guideline system and the
inherent incompatibilities between the guideline and statutory minimum
approaches was growing. By decade's end, this enhanced awareness re
sulted in a greater use by Congress of directives to the Sentencing Com
This
penalties."
minimum
statutory
mission in lieu of additional
approach, advocated by the Commission," oB'ered Congress a vehicle to
express its will with respect to sentencing policy in a manner more com
patible with the guidelines' structure and operation.
With this recent historical background providing the context, this ar ticle explores the significant changes in federal sentencing law enacted
during the last decade and asks whether the statutory mandatory mini
mum approach is compatible with, or necessary under, the guidelines sys
tem presently operating in the federal courts. The authors suggest that
the guidelines approach provides the "preferable means of effecting de
sired sentencing policy.
I.

A BRIEF His -rome dr

SENTENCING REFORM

Allegations of discrimination and unfairness at sentencing have
prompted numerous attempts at sentencing reform in the United States.
f

During the late 1700's, critics pointed to rising crime rates to illustrate
betheir concern that individuals convicted of criminal offenses were not
clearly
was
sanctioned
appropriately."
They
argued
that
deterrence
ing
not working and that a change in approach was necessary to ensure pub lic safety." Capital punishment was their sanction of choice. However,

because the death penalty frequently was not imposed by juries, this pun ishment was criticized as an ineffective deterrent." In an effort to achieve
greater certainty of punishment, later reforms moved sentencing policy

away from capital punishment toward fixed terms of imprisonment."
By the early 1800's, most states had adopted criminal statutes with
fixed, generally lengthy terms of imprisonment designed to provide public
safety and more effective deterrence."' This move to an imprisonment
form of punishment marked the beginning of reformers' shift in sentenc 12.
13.

14.

Anti - Drug Abuse Act of 1986, Pub. L. No. 99-570, 100 Stat. 3207 (1986).
Anti - Drug Abuse Act of 1988, Pub. L. No. 100-690, 102 Stat. 4181 (1988).
See, eg., id., 55 6453. 6454, 6468(c), (d), 6482(c); Crime Control Act of 1990,

321, 401, 2507, 2701.
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ated defendants. For example, first- time offenders convicted of similar of
fenses under similar circumstances would receive similar sentences;
recidivists who committed similar offenses would be sentenced more se verely than first - time offenders, but similarly to other offenders with
comparable criminal histories.
Finally, Congress hoped to achieve a sense of proportionality in sen tencing through a system that recognized differences in defendants and
their offenses and that provided appropriate sentences with those differ encesin mind. A sentencing system sensitive to proportionality, for exam ple, would provide different sentences for co - defendants in a drug
conspiracy, one of whom was a courier and the other an organizer.
C.

General Lou; of Sentencing under the Sentencing Reform Act

With these objectives in mind, the landmark Sentencing Reform Act
of 1984 introduced a new structure for judicial sentencing discretion that
dramatically changed sentencing law and practice in the federal criminal
justice system. Concerned principally with the elimination of unwar ranted sentencing disparity, the key components of the new sentencing
system included:
(1) a concise statement of the federal law of sentencing, including
the kinds and lengths of sentences authorized for individual and organi zational defendants and a statement of permissible sentencing
purposes;

(2) a provision for the development of a comprehensive set of sen tencing guidelines to structure and limit the exercise of judicial sentencing discretion within permissible sentencing ranges, consistent with
authorized statutory limits and objectives;
(3) an allowance for departure from the sentencing guideline ranges
in atypical cases to ensure fairness;
(4) a requirement that the sentencing judge state on the record the
reasons for the sentence imposed and, if the judge sentenced outside
the guideline range, the reason(s) for the departure;
(5) a provision for appellate review of sentences to ensure correct
guideline application andlreasonableness of departures from guideline
ranges;
(6) the abolition of parole and its replacement with a determinate
sentencing system under which a sentence to imprisonment would be
served without benefit of parole, reduced by a "good - time" allowance of
a maximum of fifty - four days per year for satisfactory prison

behavior."

In addition to the key components of this new sentencing system,

Congress clearly enunciated what it viewed as the principal purposes of
sentencing: just punishment, deterrence, protection of the public (inca pacitation), and rehabilitation."' And, in establishing and setting forth
39. William W. Wilkins, Jr. et al., The Sentencing Re[orm Act 0/ I984: A Bold Ap
proach to the Unwurrunted Sentencing Disparity Problem, 2 Cam. L.F. 355, 364 -65 (l991).
40.

18 U.S.C. 5 3553(a)(2) (1988).
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them into account" in the guidelines system "only to the extent that they
do have relevance.""
The SRA was much more specific as to characteristics that should
not affect the sentence under the guidelines, requiring the Commission to
"assure. that the guidelines and policy statements are entirely neutral as
to the race, sex, national origin, creed, and socioeconomic status of
ofl'enders.'?"

To allow individualized sentencing in cases in which unusual or atyp ical circumstances are present, the SRA provides that courts may sen
tence outside the applicable guideline range." Under this provision, the
court may depart from the guideline range if it determines that a particu lar case presents a circumstance that the guidelines did not consider ade
quately,'and the circumstance justifies a sentence dilferent from the one
called for by the guidelines. Departure may not occur without explana
tion, however, for the SRA requires that, in every case, the court state on
the record its reasons for the sentence imposed."
The SRA further revolutionized federal sentencing policy by author izing appellate review of sentences upon the initiative of either the gov ernment or the defendant." While review of sentencing errors of law
continues under the SRA, appellate courts are further authorized to re view the correctness of guideline application and the reasonableness of
departure sentences." This feature of the law provides an effective check
on the use of improper factors in sentencing considerations and on the
use of proper factors to achieve a sentence that varies too far from the
prescribed guideline' range. It also serves to emphasize that under the
SHA, sentencing within the applicable guideline range is mandatory, ex cept in atypical cases that warrant departure. In these cases, departure
decisions and ensuing sentences are reviewable."'
Finally, the.SRA abolished the indeterminate sentencing system
under which the Parole Commission, in effect, "resentenced" and ulti
mately determined release dates for defendants the court had ordered in carcerated. In replacing this system, theSRA returned complete control
over sentence length to the judiciary (subject to statutory limits) and em powered courts to impose determinate sentences in accordance with the
guidelines and policy statements issued by the Sentencing Commission."
-

*

46.

47.

Id.
Id.

48, 18 U.S.C. 5 3553(b) (1988).
49. Id. 5 35530:).
50. Id. 5 3742.
51. Id. 5 3742(e)(2) - (4).
52. Seegenerolly Williams v. United States, 112 S. Ct. 1112 (1992) (construing the
provisions of 18 U.S.C. S 3742 (1988) as applicable to appellate review of sentences outside
the guideline range).
53.

18 U.S.C.

5

3553(e) (1988).
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As Congress put its finishing touches on the sentencing reform pack age that abolished parole and mandated sentencing guidelines, problems
associated with drug abuse took on increasing national prominence. Opin ion polls showed that drug abuse far surpassed economic problems as the
number one public concern. Glaring headlines, dramatic footage on
nightly news programs, and regular reports in all forms of mass media
chronicled various battles in the war on drugs."
Heightened public concern raised congressional awareness of the dev astating effects of illicit drugs. Frustrated by the alarming, apparently in creasing, How of drugs into the country, Congress sought a broad solution
that involved curbing both the supply and demand for drugs. Moreover,
because Congress believed that too often major drug traffickers were ar rested, prosecuted, and convicted only to reappear quickly on the streets
as a result of unduly lenient sentencing practices by the judiciary, Con gress turned to statutorily mandated sentencing provisions for drug offenses in an effort to stop this "revolving door process" in the federal
criminal justice system. More than simply a message to the federal judici ary, these swift and certain mandatory provisions were viewed as a state ment that society would no longer tolerate the illegal drug epidemic. By
enacting mandatory penalty provisions, Congress believed serious drug
oilenders would have no escape from lengthy terms of imprisonment.

defendants have failed to reform despite previous encounters with the criminal justice
system).
64. See generally John Barnes, A Crowded Bundumgon: Lining Up to Join the War
Against Drugs, U.S. News & WORLD REP., Sept. 22, 1986, at 6 (reporting on House bill to

combat drug problem); Brian Duly et al., Wqr on Drugsr More Than <1 "Short - term High"?,
US. News & WORLD REP., Sept. 29, 1986, at 28 (leveling off of drug use and media attention
to drug problem); Ted Gest, The Latest Antidrug Worr Better Luck This Tinie?, U.S. News
& WORLD REP., Aug. 25, 1986, at 18 (gearing up for new phase in war on drugs); Jacob V.
Lamar, Jr., Rolling Out the Big Guns: The F irst Couple and Congress Press the Attack on
Drugs, TIME, Sept. 22, 1986, at 25 (results of opinion poll on seriousness of drug problem);
John S. Lang & Ronald A. Taylor, America on Drugs, US. NEws & WORLD REP., July 28,
1986, at 48 (presenting death toll in metropolitan areas and police arrests of suspected drug
violators); Tom Morganthau et al., A Question of Privacy, NEWSWEEK, Sept. 29, 1986, at 18
(raising constitutional issues about drug testing); Tom Morganthau et al., Drug Ferrer in
Washington; A Pre - election Scramble Ouer u Red - hot Issue, NEWSWEEK, Sept. 22, 1986, at
39 (reporting joint television address by President Reagan and the First Lady, along with
passage of omnibus crime bill in the House); Carla Anne Robbins, U.S. Mission: Cut 0/7
Drugs at the Source, US. NEWS & WORLD REP., July 28, 1986, at 55 (destroying Bolivian
laboratories which process coca leaves); Roger Rosenblatt, The Enemy Within: A Notion
Wrestles with the Dark and Dangerous Recesses £7/ Its Soul, TIME, Sept. 15, 1986, at 59
(outlining parameters of civil war on drugs); Ronald A. Taylor et al., Uncouering New
Truths About the Countrys No. l Menace, U.S. News & WOBLD REP., July 28, 1986, at 50
(outlining perceptions and realities of drug crisis); Evan Thomas, Arnericnfs Crusade: What
Is Behind the Latest War on Drugs, TIME, Sept. 15, 1986, at 60 (looking into current drug
policy and analyzing effects of some drugs on community).
-
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By the time congressional debate began on the 1988 Anti - Drug Abuse
Act, however, a number of congressional members had begun to question
the wisdom of the mandatory minimum penalty structures, especially in
light of the Sentencing Reform Act of 1984. The record of Senate debate
regarding the omnibus drug bill reflects the following statement of Sena tor Kennedy, pointing to the apparent inconsistencies between
mandatory minimum penalties and the SRA:
-

As the principal author of the Sentencing Reform Act of 1984, . . . I am
concemed about the effect these mandatory sentencing provisions and
others in existing law will have on the Sentencing Commission concept
and its central role in formulating the details of sentencing policy.

For example, mandatory minimum penalty statutes appear to be
inconsistent with the guidelines system. Such statutes mandate
sentences without regard foreither the particular circumstances of the
offense or important oB'ender characteristics. As a result, similarly situ ated defendants may receive different sentences and dissimilarly situ ated defendants .may receive the same sentence. This is precisely the
injustice we sought to eliminate in 1984."
*

In the House, Congressman John Conyers- one who had earlier op posed the legislation creating the Sentencing. Commission+made a simi jar argument against the imposition
of additional mandatory minimum
provisions:
The mandatory minimums in this bill are ill - advised and ought not to
have been included. In 1984, after many years of study and hard work,
Congress enacted the Sentencing Reform Act . . . to bring "truth
in
sentencing" and a more equitable and effective Federal sentencing sys tem. To that end, parole was abolished and good time reduced
substantially.
Now that the Commission is in place, Congress must begin to reas the manner in which it sets sentencing policy. Mandatory mini mum penalty statutes are inconsistent with the guidelines system. Such
statutes mandate sentences without regard for either the particular cir cumstances of the offense or important offender characteristics. As a
result, defendants with similar backgrounds who commit similar offenses may receive different sentences, while defendants with different
backgrounds or who commit dissimilar offenses may receive the same
sentence. This is precisely the injustice Congress sought to eliminate
with the Sentencing Reform Act."
sess

Nevertheless, Congress ultimately did include several mandatory
minimum provisions in the Anti - Drug Abuse Act of 1988." Perhaps the
most far - reaching was a provision making the mandatory
minimum
sentences for drug distribution and importation/exportation
offenses also
74.
75.
78.

I34

CONG, Bac. 517,354, (daily ed. Nov. 10, 1988) (statement of Sen. Kennedy).
134 CONG. Rec. H11,251 - 52 (daily ed. Oct. 21, 1988) (statement of Rep. Conyers)
Anti - Drug Abuse Act of 1988, Pub. L. No. 100-690, 102 StaL 4181 (1988).

(
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not shown the expected overall reduction in drug law violations."" More over, there was general concern that "severe drug laws, specifically as ap plied to marihuana, have helped create a serious clash between segments
of the youth generation and the Government" and have "contributed to
the broader problem of alienation of youth from the general society.""
Review of the Act's legislativehistory suggests that a number of rea sons beyond the concern for alienation of youth precipitated the repeal of
the mandatory sentence provisions. Some argued that mandatory sen
tencing provisions hampered the process of rehabilitation of offenders
and infringed on the judicial function by not allowing the judge to exer cise discretion in individual cases." Others argued that the then existing
statutory mandatory minimum sentences reduced the deterrent effect of
the law by increasing the difficulty of prosection:
The severity of existing penalties, frequently involving minimum
mandatory sentences, have led, in many instances, to reluctance on the
part of prosecutors to prosecute some violations where the penalties
seem to be out of line with the seriousness of the offenses. In addition,
severe penalties, which do not take into account individual circum
they
treat
hard
severely
as
stances and which treat casual violators as
ened criminals, tend to make convictions somewhat more difficult to

obtain."

III.

COMPETING SEN rENClNG POLlcxEs: THE SBm sNcmG RBFGBM ACT
AND STATU1*OmLY MANDATED MINIMUM SENTENCING Paov1sloNs

Both the Sentencing Reform Act of 1984 and the Anti - Drug Abuse
Acts of 1986 and 1988 represented major congressional statements of fed
re
eral sentencing policy. While Congress enacted the SRA primarily in sponse to concerns about unwarranted sentence disparity, it enacted the
Anti - Drug Abuse Acts primarily in reaction to criticisms of "revolving door" criminal justice and in an effort to send a strong message of
deterrence.

-

The SRA directed the creation of a sentencing commission with au
thority to promulgate guidelines for federal offenses that would take into
account offense seriousness and offender characteristics. The Commission

was to examine past sentencing practice, the federal criminal code, and
relevant policy concerns in determining sentencing ranges from which

courts would select an appropriate sentence. However, because the Anti Drug Abuse Act of 1986 took effect prior to the issuance of the initial
guidelines and generally required penalties substantially exceeding those
previously meted out, the Commission determined that past practice
would be of little use in determining appropriate guideline sentences for
drug offenses. Instead, the drug guidelines were based principally upon

[1

84.
85.
86.
87.

S. REP.

No. 613, gist Cong., Ist

Sees. 2 (1969).

Id.
Id.
H. REP, No. 1444, 91st Cong., 2d Sess. 11 (1970).
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both state and federal levels" in sanctioning broad categories of dissimi lar offenses. This "tariff" approach subsequently was abandoned, primarily because many defendants had important distinctions relevant to
sentencing that were obscured by this one - dimensional approach. Statu tory minimum sentencing provisions, by typically employing only one
measurement of offense seriousness, suffer from the same defect' of treat ing substantially different offenders in the same inflexible manner. In
contrast, the sentencing guidelines employ anarray of indicators relating
to the offense conduct and offender characteristics to determine punishment severity.
The mandatory minimum penalties applicable toidefendants con victedof trafficking inthe more common street drugs" are illustrative of
this contrast. For individuals convicted'of drug traliicking under this section, a:single, offense - related factor determines whether the mandatory
minimum applies-the weight of the drug or drug mixture. Any other
sentence - individualizing factor is irrelevant as far as the statute is con
peripheral
participant
or
the
drug
cerned. Whether the defendant was a
ring's organizer, whetherthe defendant used a weapon, whether the de fendant accepted responsibility or, on the other hand,.obstructed justice,
all have no bearing on the statutorily mandated minimum sentence to
which each defendant is exposed.
Moreover, the mandatory minimum provisions in this controlled sub stance penalty statute present a functional block toconsiderationof im portant sentencing factors recognized by the guidelines particularly, a
defendant's reduced role in the offense and acceptance of responsibil
ity that might otherwise appropriately reduce the sentence below what
the applicable mandatory minimum would impose. By requiring identical
sentences for defendants who are markedly dissimilar in their level of
participation in the offense and in objective indications of post- offense
'
reform, mandatory minimum provisions short = circuit an important objective of the guidelines' design:' the imposition of sentences that are propor tional to the defendantls level of culpability.
In 1990 Congress formally directed the Sentencing Commission to re spond to a series of questions concerning the compatibility between the
guidelines and mandatory 'minirnums, the effect of mandatory minimums,
and options for Congress to exercise its power to direct sentencingpolicy
through mechanisms other than mandatory minimums." As part of this
mandatory minimum study, the Sentencing Commission tracked the
processing (i.e., charging, conviction, and sentencing) of a sample of 1,165
defendants who appeared €to have committed offenses for which a
mandatory minimum sentence was applicable underthe drug statutes or
under .18 U.S.C. 5 924(c), pertaining to use of a firearm in the commission
-

*

-

-

-

-

supm note 16, at 61.
The more common street drugs include heroin, cocaine, cocaine base ("crack"),
LSD, PCP, marijuana, and methamphetamine. The mandatory minimum penalties are set
91.
92.

forth in
93.

See RO1'HMAN,

21 UlS.C. 5 841(b) (1988).
Crime Control Act of 1990, Pub.

L. No.*101 - 647, 104 Stat. 4789 (1990).
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sentenced using the guidelines"' since the United States Supreme Court
decision upholding their constitutionality in January 1989.m
relatively constant
2. The nationwide plea - trial ratio has remained
at
about eighty - five
of
the
guidelines,
implementation
after
before and
percent of cases disposed of by guilty pleas."' Those predicting that the
guidelines would cripple the system by drastically increasing the number
of trials have been off the mark. While the absolute number of criminal
case filings and trial dispositions has increased, the guidelines have not
changed significantly the national plea - trial ratio."'
3. Judges have sentenced within the applicable guideline range in ap
proximately eighty - one percent of the cases."" Another twelve percent of
offenders receive a downward departure based on their substantial assistance to the govemment in other criminal cases; about six percent are
sentenced below theguideline range for other reasons; and less than two
percent are sentenced above the guideline range.'" These figures indicate
that the congressional objective of having a high percentage of cases sen
tenced within the applicable guideline range is being met."'
4. Unwarranted sentencing disparity, probably the overriding con
gressional concem motivating the SEA, is being abated. The recent com'
pursuant
prehensive evaluation completed by the Commission
statutory mandate and the subsequent, statutorily mandated General Ac
counting Office assessment, confirm that disparity has been markedly re
court.'"
duced for categories of offenders frequently sentenced in federal
In particular, the Commission found significantly more uniform sentenc
guidelines
practices,
for
similarly
ing under the guidelines, relative to pre
situated offenders convicted of bank robbery, heroin trafficking, cocaine
trafficking, and bank embezzlement."'
5. The system of sentence appellate review initiated by the SRA is
working to remedy the most significant instances of incorrect guideline
application and departures that are unwarranted or unreasonable in ex
tent. As would be expected, the authorization of sentence appellate re
Ist Seas. 260 (1987) (letter of Chief Judge G. Thomas Eisele); 289-90
(written statement of Chief Judge Thomas A. Wiseman, Jr.); 528-31 (written statement of
Scott Wallace, Nat'l Assoc. of Criminal Defense Lawyers).
111. As of January 29, 1993, there were 125,410 cases in the Commissions database
sentenced under the guidelines since Mistretta v. United States, 488 U.S. 361 (1989). This
number grows by 3,000 to 3,500 cases monthly.
112. See Mistretta v. United States, 488 U.S. 361 (1989).
Con-cm., 100th Cong.,

113.
114.
115.
116.
117.

UNITED

Sol as
-

SENTENCING COMM'N, ANNUAL REPORT 59 (1991).

Id.

Id. at
Id.

133.

For a discussion of anticipated sentences, see S. REP. 225, supra note 2, at 52
(indicating that the Senate Judiciary Committee anticipated that judges would sentence
outside the sentencing guideline range at about the same or a somewhat lower rate than the
Parole Commission had deviated from its guidelines in setting release dates).
supm
118. CoMMissioN EVALUATION REPORT, suprc note 108, at 31-54; GAO REPORT,
note 108, at 11.
119.

CoMMissioN EVALUATION REPORT,

suprc note 108, at 31-54.
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crime control tools to achieve the goal their enactment intended.
Fortunately, Congress adopted a new approach to sentencing con temporaneously with a renewed reliance on mandatory minimums. This
approach of sentencing guidelines, as embodied in the Sentencing Reform
Act of 1984, provides fairer, more flexible penaltyprovisions than do
mandatory minimums. These finely calibrated guidelines further honesty
and fairness in sentencing and have moved federal sentencing signifi
cantly in the direction of imposing similar sentences on similar defend
high
degree
of
a
The
guidelines
inject
ants who commit similar "offenses.
certainty of punishment "imposed in a uniform and consistent manner.
This presents a greater possibility of achieving the goal of crime control
than other approaches previously tried.
In view of the guidelines' successes to date, as well as the structural
and operational superiority of guidelines over statutory mandatory mini
mums, perhaps the timehas come for Congress again to reconsider the
enneed for mandatory minimums. Hopefully, Congress will refrain from
sentencing
provisions
minimum
statutorily
mandated
acting additional
and instead use approaches more compatible with the guidelines system.
Moreover, as Congress gains confidence in the effectiveness of the guide
lines, perhaps statutorily mandated minimum sentencing provisions will
once more be relegated to days of the past, thereby allowing the guide
lines system to achieve its full potential.
-
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The Federal Sentencing Guidelines:
A Dialogue
y Judge Stephen G. : reyer and
Kenneth R. Feinberg, Esq.*
=

Brief Overview

J

Kenneth R. Feinberg: The Federal Sentencing Guidelines now
in effect can be found in 28 U.S.C. 5 994. The Guidelines went
into effect on November l, 1987, but apply only to crimes com mitted after that date. Since most criminal offenders convicted
in the federal courts after November 1 were not sentenced until
spring/summer of *1988, the Guidelines remain in their infancy
and judges, prosecutors, defense lawyers, probation officers,
and parole officers still need to farniliarize themselves with
these Guidelines.
The Guidelines are the culmination of a debate in the U.S.
Congress and the Justice Department that has gone on in every
administration since the 19605. This is important because much
of the criticism, and, frankly, much ofthe support expressedfor
these particular Guidelines must take into account the fact that
they are the culminationof extensive debate by Congress. It is
not our purpose to debate the wisdom of giidelines restricting
judicial sentencing discretion. The Guidelines are the law, they
are in place, and it is time to focus on how they will work in
practice. That, indeed, is the objective of the Symposium.
It is also important to recognize that the Guidelines are the
product of the U.S. Sentencing Commission, a permanent
body. The Commission remains in place to suggest modto the Practising Law Institute, 870 Seventh Avenue, New
York, New York, for permission to reproduce this edited and revised version of
PLl's Videotape on the Guidelines. Kenneth R. Feinberg, an attomey with the lirm
Kaye, Scholer, Fierman, Hays and Handler in Washington, D.C., was remark ably helpful with this entire project and deserves special recognition for that
effon. Kenneth Feinberg was one of the primary authors of the federal legislation
creating the U.S. Sentencing Commission and is the former chaimtan of the New
* We are grateful

Yorkstate Commission on Sentencing Refonn.

Judge Stephen G. Breyer's appointment to the Commission expired in Novem-

ber, 1989 and .he will soon assume the position of Chief Judge of the U.S. Court of
Appeals for the First Circuit.

5
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Finally, I want to stress that the Guidelines are a challenge
to lawyers and to the country as a whole as we seek to improve
the quality and effectiveness of our federal criminal justice sys tem. Although at first blush the Guidelines may appear to be a
formidable undertaking, in practice, as Judge Breyer will ably
demonstrate, they are actually relatively simple to apply and
should not pose an undue burden on any practitioner. They are
in effect today; they are the law of the land. We have an obliga tion to master how the Guidelines work in order to promote the
legislative goals of "fairness" and "effectiveness."
We will move now to one of the four major issues in this
undertaking: the key ingredients and critical issues that you
must check off in your mind in applying these Guidelines.
-

Basic it aterial for Study
Judge Stephen G. Breyer: Ken Feinberg was very much in
volved in the enactment of these Guidelines when he worked as
a Senate Counsel. He knows them. The question is how to im part similar knowledge to readers in a fairly brief space. Anyone
who practices criminal law in the federal system will have to
learn this fairly complex set of new federal sentencing Guidelines. To begin with you must familiarize yourselves with four
documents. First you shouldiread the Guidelines themselves.
The Guidelines, as Ken Feinberg pointed out, will change from
time to time, so you must be certain you have the most recent

edition.'

The second thing that I think you should read is the Report,
published on June 18, 1987, which you can get from the Govern
ment Printing Office and which explains in greater detail what
the Commission was up to.' I'd like you to look at the charts in
the Report that will tell you what present practice is. If you then
look at the Guidelines you will see how the Guidelines compare
with present practice. The third item I'd like you to read is

either the Model Rule for Sentencing Procedures, which you
' See U.S. Sentencing Comm'n, Guidelines Manual, U.S. Sentencing Comm'n,
Pennsylvania Avenue, Suite 1400, Washington, D.C. 20004, (202) 662 - 8800.

1331

' See Supplementary Report on the Initial Sentencing Guidelines and Policy
Statements (June 18, 1987), available from the Commission at the above address
cited in note 2 supm.
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exception, in this statute we achieve honesty in sentencing.
The second.basic purpose of the statute is to try to reduce,
not eliminate, the enormous sentencing disparity that appears
to exist indifferent parts ofthe country. A judge in Washington
may impose a sentence of five yearson the same offender to
whom a. judge over in Utah gives a sentence of ten years; De fense attorneys think that which judge you get makes a differonce. Some judges, for the same offense and with offenders who are indistinguishable, will impose a different sentence to
the point where in the Southern District of New York they
assign judges by a lottery. People think that's the only way to
make it fair. Congress, however, has now stated that it seeks to
eliminate, or minimize this widespread disparity. How is that
done? It's done by creating a Commission.
The Commission, appointed by the President, confirmed by
the Senate, has seven members, three of whomare judges and

four of whom are not.*They worked fora year and a half to
create the Guidelines, a document that is designed to provide

formore uniform sentences by type of offense and by type of
-

>

offender.
The two main purposes, then, that you must keep in mind
when you apply this document are: honesty and greater uni formity in sentencing. I will now "turn to the six basic steps.
Feinberg: What Judge Breyer terms six basic steps,icall the six
key issues. These six basic steps must be followed lockstep, to
continue the metaphor, in applying the guidelines.

Six Steps in Guideline Application

I

Breyer: For illustrative purposes let's use a simple case - the
case of a bankrobber. He has pointed a gun at a teller and taken
$50,000. Suppose he has one prior conviction and that also is for
bank robbery.How do you apply the Guidelines to this simple
case? Step 1: Tum to the page in the Guidelines Manual for
robbery. Should, you have trouble finding it, or for other
offenses that are a little more difficult to find, all you dois look
up the statute under which the person was convicted. You then
tum to the index, which will send you to the correct guideline.
Now inour case, robbery, we look up the statuteand that sends
us to page 2.21, entitled robbery. Andwith that we have com pletedthe first step successfully.
-

9
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the robbery, a weapon or drugs? For robbery, there are six
specific offense characteristics.
Our robber, in the example, stole $50,000. Our chart of spe cific offense characteristics states that if the offender took between $20 and $50,000 we must add two levels. So, we started
with 18 and now add two and we are at level 20. Our offender
had a gun. Did he fire the gun? No. Did he pistol- whip anyone?

No. Did he brandish or display the gun? Yes. The Guidelines
say add three. So now we have eighteen plus two, which is

twenty, plus three, which is level 23. He did not attempt to steal
a gun or drugs so, therefore, the other specific offense characteristics don't apply. .We have finished Step 3, which is to de termine if there are specific offense characteristics present and
then to add on to the "base level" those that are present.
Feinberg; How did the Commission decide what should be in cluded as specific offense characteristics, out of the large num
ber of factors that our imagination could think up?
Breyer: Well, basically what we did was to see what offense
factors had in the past tended to raise or to lower sentences.
Feinberg: So, again, the decision is reflective. The Commission's product in the robbery guideline is, with some modifications we will get into, reflective of then existing sentencing
practices in the Federal courts?
Breyer: Yes, For example, we had in our computer 10,500 actu-

al cases. These are cases where we went back and asked probation officers to tell us the facts of the offense. We also had
25,000 cases that we knew less about. This generated a tremen dous amount of data. For example, we had 1,100 casesinvolv
ing robbery. Of those 1,100 cases, in forty a person was hurt

during the robbery. We thought that something that happens
even forty times out of 1,100 is frequent enough to include as a
specific offense characteristic. In only three of the 1,100 cases
was someone killed during the robbery. We thought that three
out of 1.100 was so rare that we should not write a specific
offense characteristic for it. Under the Guidelines, if you
encounter that unusual case where the bank robber kills some one but has been charged and convicted of bank robbery, not
murder, do you know what happens?
Feinberg: What?
Breyer: You depart from the guideline, a matter I will deal with
shortly.
11
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Mygeneral point, however, is that there are these seven general
adjustments thatmust be made for every crime.
Feinberg: To go back for a moment, when we completedstep 3,
the base offense level as adjusted by the specific offense characteristics gave us twenty - three. Step 4 will then somehow adjust
twenty - three based on the so - called general considerations?
Breyer: That's right. On the general considerations involving
victims, involving the offender's role, and so forth.
Feinberg: I take it that the general considerations are so per vasive that rather than identifying them for each crime, the
Commission put them together as a single package.

I

I

-

Breyer: Absolutely right.
Feinberg: I'm beginningto understand. Step

5?

Breyer: Step 5. We have now gotten through the offense and we
are going to the offender characteristic chapter, which is Chap
ter Four of the Guidelines. This chapter looks complicated but
the only thing this chapter is interested in is the offender's prior
record of convictions.
Feinberg: Just a moment. What about his prior record of ar
rests?
Breyer: The Commission decidednot to count arrests unless
they result in convictions; Considerations of fairness dictated
this approach.
Feinberg: All right, then, focusingjust on convictions, suppose
we have one that is, say, twenty - four years old?
-

Breyer: Many factors are taken into account concerning prior
convictions. There are "big," "medium," and "little" con
victions. There are convictions thattook place when the person
was a juvenile and when he was an adult. There areconvictions
that are old and out of date and convictions that are recent.
Where aconviction is recorded shortly after a prior con
victionf that's worse. Where a conviction occurs while the of
fender was out on parole, that's also worse. So the chapter
manipulatesthe different kinds, forms, and varieties of prior
convictions. When we talk about prior convictions, wetalk
about points. For example, in our case , there is one prior
serious conviction. That's three points. So now what we have is
the bank robbery of $50,000, the pointing of the gun, and one
prior serious conviction.
-

This should read *2
33 i%z.

. .

shortly after release from imprisonment." See Afterword

at p.
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the firstyear,
ducted.

fifty - four days per year good time may

be de -

As I have indicated, the general answer to Ken's question is
that the Guideline sentences are reflective of prior sentencing
practices. But we should also look at some of the exceptions.
What I think you should do is to remember two slogans, slogans
that the Commission continuously iterates and reiterates and
uses as a basis for understanding the Guidelines.T he first is

that,,by and large, these Guidelines reflect an average of present
practice. If you think the guideline sentence for your particular
case dictates a result that deviates wildly from present practice,
reread it. You probably got it wrong. If you haven't got it
wrong, you may have an argument for a departure.
Feinberg: Just a moment, Judge. If there is one criticism that I
have heard about these Guidelines, it is that they will result in

more offenders' going to prison and for longer terms. l take it
that is Hat- out wrong.
Breyer: It is wrong but also complicated. We went through
some detailed prison impact analysis. We hired a professor
from MIT, we asked for assistance from the Bureau of Prisons'
people, and we consulted our own excellent staff. Actually, our
staff had more complete data than anybody else has ever had.
The results of aprison impact statement depend on the
assumptions going in. So we had our staff create twenty
different scenarios of sentencing assumptions. The results from
those twenty different scenarios suggest that the Guidelines will

have the following impact: At one extreme, they .will lead to
sentences that are 2 percent lighter than would otherwise occur,
while at the other extreme, they might lead to sentences that are
10 percent heavier than would otherwise occur.
Basically, however, the results converge on an estimate that
the prison population will be 6 percent greater thanmight otherwise occur. So the range is somewhere between - 2 and + 10
percent, with a 6 percent increase being most likely. Why, then,
has there been such controversy?
People tend to confuse the Guidelines' impact with a totally
separate phenomenon. The prison population in the federal sys tem is likely to greatly increase, but for reasons having nothing
to do directly with the Guidelines. T he new mandatory drug law
has increased mandatory minimum drug sentences. Our federal
prison population is heavily comprised of drug offenders. These
15
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Feinberg:And the Commission does articulatewhat might be
factors in aggravation or mitigation?
Breyer: Yes.
Feinberg: What if my client,'the bank robber, says "Yes, I
robbed a bank, but l did it to get money to feed my starving
children"?
Breyer: Sounds like a good reason for departing. The Guidelines
do notpurport to cover in detail every reason for departing.
When you read through the reasons for departure you will dis cover rubrics that would cover the kind of case you proposed.
Whether in fact you will win a departure will depend on how
well you argue your case to the judge This is an area where
advocacy and careful mustering of facts will be at a premium.
Feinberg: So, clearly, these Guidelines must not be confused
with so-called mandatory sentences. The Guidelines are pre sumptive and the judge is not required to follow them rigorous ly or without exception.
Breyer: Yes, that's true. Butlet me point you to one thing that
supports what you just said and another thing that conflicts with
it. The thing that supports what you just said is contained in the
first twelve pages that I said everyone should read before apply ing these Guidelines. Those first twelve pages include general
principles, instructions, and a discussion of philosophy.
In a part,"headed "departure " pages .1.6 and 1.7, you will
see that the Commission states its belief that it has the power,
under the statute, to limit departures. It also states that in this
initial set of Guidelines, the Commission did not limit the
court's departure powers. The Commission intends that
sentencing courts treat each guideline as carving out a heart land, a set of typicalcases embodying the conduct that each
guideline describes. But the; Commission does not intend to
limit thekinds of factors, whether or not mentioned anywhere
else in Guidelines, that might constitute grounds for departure
-

-

-

T

in an unusual case.
Feinberg: What does that mean?
Breyer: It is going to be very much up to the bar and the bench
to arrive at what is unusual. Now let me refer to language that
cuts against what l just said.
There are factors that cannot be used as a basis for de parture. For example, race, sex, national origin, creed, religion,
and socioeconomic status cannot serve as grounds for deI

-
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Breyer: Well, I would say two things. First, lawyers will make a
host of arguments as to why their case is special and cries out
for departure. Lawyers will have a lot of material and a fair
opportunity to make those arguments.
Second, I expect that judges normally will not depart except
in cases they think are really unusual. We have had experience

with Guidelines in Minnesota, in the State of Washington, and
elsewhere; judges depart in somewhere between 5 and 10 percent - maybe sometimes a little more- of all cases handled.
That means, of course, that 80 to 90 percent are not departures.

That is also what I would expectto find in the federal system
after the system shakes down and people begin to understand it.
Feinberg: So, in other words, Judge, you have a sense that in

the end, departure will be the exception rather than the rule?
Breyer: I think so.

will tend to adhere to the Guidelines except in
a unique situation?
Breyer: l think' so.
I would now like to move to an important area in which the
Guidelines are more harsh than prior practice, the area of
white - collar crime.
When we looked through our research on sentencing prac tices we discovered that people who were convicted of fraud, a
white - collar crime, were treated less harshly than those con victed of theft, a blue - collar crime. We asked why that should
be so. We determined that it should not, so we enhanced the
fraud penalties so that they now mirror the theft penalties. We
also enhanced penalties somewhat in such areas as tax evasion,
antitrust, environmental crimes,and other white - collar crimes.
We have done this primarily by insisting that there be less unadulterated probation and more brief terms of confinement in
some kind of an institution or jail.
Feinberg: Soadherence by the Commission to the principle of
actual sentencing practice has not been followed in the
white - collar crime area but the deviation has been slight.
Breyer: That's right. If you are representing someone convicted
of insider trading, tax evasion, embezzlement, or antitrust,
you can expect that the offender will serve a term of confine ment- perhaps on weekends, perhaps in a community treat ment center- for a month to perhaps four months. That
is a change from a situation where many such offenders re Feinberg; J udges
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Feinberg: Without departure?
Breyer: Without departure. But this is a special kind of probation.
Feinberg: It's not like the probation available at' levels one
through six?
Breyer: No.:It?s aspecial kind of probation. it's so special that
some have said, "Why are you calling its probation?" We call it
probation because the statute does. What's special isthat the
Guidelines require the judge to impose a'term of confinement
but thecontinement need not be prison.
Could it be in the offender's house? No. What can it be? It
can be nights andweekends in jail. It can meancontinement in a
community treatmentcenter, a concept thatfs left open in the
Guidelines. In other words,for level 7, instead of requiring that
a one - month minimumbe served in a prison, it may be served in
a community treatment center, some lcindof residential facility
so that the offender could go and work in the daytime. This is
why this has beencontroversial. For example, you take a wome
an who has embezzled $15*,000, whoretumed the money andis
extremely contrite and who the judge believes will never do it
"
again. Prior tothe Guidelines, a judge might easily have given
pure probation with no confinement. Under the Guidelines, the
judge must confine that woman for one month in a community
treatment center.
Where does this really havebite? With the tax evaders; the
antitrust offenders, and the inside.dealers;
Feinberg: Well, novili would' likeyou to comment on two
issues. One: How do you respond to the critic Who says that
when you factor in what the Commission calls probation but
what is actually intermittent confinement, then the prison popu lation explodes .tomaybe 30 or 40 percent higher than under
pre - Guideline law?
Breyer: That is not a fairstatement. We took all this into ac count in comparing what would happen,with the Guidelines
with what happenedpreviously. This is a comparison based on
some 35,O00.actual cases and much additional information. After taking that into account, we concluded, as I noted earlier,
that the prison population wouldgoupby about 6 percent compared with what would happen in the absence of the Guidelines.
Feinberg: So the' 6 percent. includes Commission discussion of
its' special use of the term probation.
*

-

-

=

.
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Feinberg: That was your Step 1.
Breyer: That's right. Step 1 is based on the crime of conviction,
not what supposedly actually happened.
Feinberg: But yet you say that there is some element of actual
or real conduct that you still have to consider. How so?
Breyer: Once you are on the page corresponding to the crime
charged, you will apply specific offense characteristics and gen eral adjustments concerning victims, et cetera; you will look to
what really happened. For example, it may be that the offender
wasn't charged with hurting the teller during the robbery. We
know that pre - Guidelines robbers who were convicted of robbery and hurt a bank teller received increased sentences.
Feinberg: Now., Judge, here is a critical question. What if there
is other relevant conduct that really happened and that is not
articulated in the specific offense characteristics? Is the court
permitted to consider that other conduct in reaching its base
offense level?
Breyer: The answer is no. The court is not permitted to consider
that other conduct in applying the Guidelines. If, however, the
court is considering a departure, it could consider what really
happened. For example, suppose your client was convicted of
tax evasion. There is nothing in the tax evasion guideline (and in
this respect it is unlike the robbery guideline) that increasesthe
tax evasion penalty if the tax evader punched the tax officer
in the nose. If that happened it would perhaps be a ground
for a departure. The judge could consider the punch in
respect to departure but not in respect to applying the
Guidelines.
Feinberg: But then I don't understand why you claim that this is
such a controversial issue. Certainly, under the old law, when a
judge had the presentence report in front of him or her and was
engaged in the traditional function of sentencing, the judge took
into account all sorts of activity retiected in the presentence
report and that may not have been part of the actual articulated
charge. Why, then, is this Guideline approach so controversial?
Breyer: I think your analogy is accurate. However, many peo ple are saying, "Isn't it unfair that the person should be sent to
prison because he punched the teller in the nose when he hasn't
been charged with or convicted of punching?" And I say to that
person: You may be right but we have made an improvement in
the prior system.
23
[201 ]

THE FEDERAL SENTENCING GUIDELINES

single scheme involving the robbery of three banks. He took
,$5 ,000 from bank l, $10,000 from bank 2, $20,000 from bank 3.
Remember, there is a specific offense characteristic for money.

Should the Judge look only at the $5 ,000 from bank one or add
in the $10,000 and $20,000 from the others so that we have
$35,000? In the case of fraud wetakeall the money into account
while in the 'case of bank robbery we don',t.

Feinberg: Why not?

Breyer: Because "pre- Guideline practice simply wouldn't
agglomerate the money from a number of different bank robberies where only one was thecharged conviction. The practice
was reliected inthe way the relevant conduct standard was
written- and that conduct standard was not easy to write to
reach that result. You have to study the language with care.

'

-

This will lead you to the result of agglomerating all the moneyvin
the case of fraud, but not all the money for uncharged, un -

convicted priorbank robberies.
One further point here: How much money was taken and
whether the teller was hurt or wasn'thu1t are matters that may
be contested in a sentencing hearing before the judge.
Feinberg: What is your third key issue?
Breyer: ,Before we get to the thirdissue, I hope that our lawyer
readers now have a nagging question.

I hope that the practition-

ers are worried about the following: "How do I engage in plea
bargaining now? What good does it do me in a fraud case to'
bargain the U.S. Attorney down from ten counts with $100,000
to one count with $10,000? What good does that bargain do if
punishment is basedon the entire $100,000 regardless of whether one count or ten counts is charged?" That is a question that
ought to be on yourminds and will be answered soon. Let's
now go to' issue three: What do the Guidelines do about multiple
counts? This is the most difficult conceptual issue in the
Guidelines.?
-

III

ultiple Counts

Feinberg: Judge, the truth is, I don't understand how the Guidelines deal with multiple counts.
Breyer: I hope I do. But no guarantees!

-

For further explanation, see Breyer, "The Federal Sentencing Guidelines and
the Key Compromises Upon Which They Rest," l7.Hofstra L. Rev. l (1988).
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Feinberg: Merge them.
Breyer: Exactly, you merge them. The conspiracy or attempt
drops out and you punish for the most serious crime the com pleted offense.
Feinberg: That's the approach of the Model Penal Code and
most criminal codes.
Breyer: Now let us take the second easiest situation where all
*

the counts involve money or they all involve drugs, fungible
items. And, by the way, the Commission treats all drugs as

I:

fungible.
Feinberg: Why?
Breyer: We have tables that convert one kind of drug into another so that all are alike for sentencing purposes. The Guide lines take multiple counts,of a fungible item like drugs or
money, compress them, add up the amounts, and direct you to
the regular tables. You punish according to the total amount of
money or drugs involved. You see, it doesn'tdo the U.S. Attorney any good to take an offense and divide it into ten counts
because he is going to get the same results as if it were just one.
The third type of case is really the toughest. Suppose that in
one count a defendant is charged with punching somebody in
the nose and in another count he is charged with robbing some body else.
Feinberg: You take the more serious of the two.
Breyer: Always. Always take the more serious. But wait. Ac tually we are not yet at that point. The first thing that we have to
do is determine how many separate offenses there really are.
What's a separate offense? We have rules for that. If you stab
somebody and rob them, for example, that is counted as one
offense. If you stab two people that's two offenses.
Feinberg: Do these niles reflect actual sentencing practices be fore these Guidelines?
Breyer: To a degree. There is an effort to rationalize them. The
Guidelines do not correspond perfectly to ordinary intuition so
departures may often be necessary. The rules attempt to define
the separate real "things or "events." When you have several
separate "things" or "events," like one stabbing and one rob
bery, you add them up. But you add them up according to a chart
that uses the word units. When you have two units, you do not
get double punishment. Instead, you get about a 30 percent increase in punishment. When you have five units, you do not get
27
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Where you don't know what you are doing, it is advisable to do
nothing, We received advice from people who said that plea
bargaining was a wonderful, or at least necessary, institution;
They said that defense attorneys and prosecutors know more
about what is going on than judges and that it' s agood idea tolet
them bargain. .We received exactly the opposite advice from
others who said that it is a tenible institution and should be
abolished.
When we lookedfor nationwide studies to tell us what really
happens in plea bargaining we found no,such study. We con
cluded thatwe didn't know what really happens in plea bargain ing, and therefore did the following:
We said that the defense attorney and the prosecutor must

talk with the probation officer and that the probation officer

must write up a presentence report stating what the officer.
thinks really happened. Thejattomeys havean ethical obligation
not to mislead the probation officer. The judge sees that report
and the probation' officer informs the judge of what sentence is
called for under the guidelines for what really happened.
The Guidelines next foresee the U.S. Attomey's and the de fense lawyer's going to the judge and saying, "Judge, we have
reached an agreement that theGuidelines sentence is not what
should happen. Something different should happen." The J udge
is to say, "Why should something different happen?" The
lawyers are supposed to explain why. And the Guidelines say:
Judge, if you think there is a reason, a justitiable reason, for
accepting the plea agreement, accept it. Of course, that's just
what happens under Federal Rule of Criminal Procedure 11 to
day as to the judge's having power to accept or reject the bar
gain. The Commission collects these statements of reasons and
then, over time, we will be in a better position to do or not do
something about the plea agreement process.
Feinberg: But all of that occurs only in a formal Rule ll plea
agreement. How do you respond tothe argument that the
Guidelines shift the power from the judge at sentencing, under
the old system, to the prosecutor? There is little incentive to
plead guilty, since the Guidelines reflect, in advance, thesen
tence for the defendant who pleads guilty. Therefore, what you
have really done is merelyshift discretion away from the judge
-

to the prosecutor,' who will now decide whether or not to go
under Rule

ll.
29
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So if
either the defense attorneys or the Department of Justice de -

will in fact change. Obviously, it takes two to bargain.

cides it doesn't want to bargain, you will find less bargaining.
But. I note that in Minnesota and in the state of Washington,
where we have some experience with guidelines, the amount of

plea bargaining has not changed significantly.
Feinberg: Judge, we do want to reach our fifth and final con
troversial issue and that deals with the issue of procedural con cerns. What do you mean by that?

Procedures

Breyer: Well, each district court will have its own procedural
niles as to how sentencing is carried out. The Model Rule l

mentioned earlier foresees something like the following: There
is a conviction or a plea of guilty. The Judge then sets a date for
sentencing, thirty to fifty days in the future. The probation
officer then develops a presentence report organized according
to the Guidelines categories which retiects the probation officer's view of what really happened. The probation officer will
interview the U.S. Attorney and the defense attomey as astep

in putting together this report.
Feinberg: As he did before the Guidelines were in effect.
Breyer: That's right. However, now this report will perhaps be
even more significant.
Feinberg: Why is that?
Breyer: Because it's supposed to reflect what really occurred,
and in most districts you may find the judge reading the report
and accepting it as an account of what really occurred.
Feinberg: Now let's stop here for one minute. Under pre Guide
lines law, clearly upheld by the Supreme Court, the probation
report could reflect everything."' That the presentence report
may reflect everything either before or after the Guidelines is to
me of no moment. What l really want to focus on, Judge, is:
Why is this so controversial? What is the impact under the
Guidelines of a challenge by the convicted offender to some
thing reflected in the presentence report that is alleged to be a
real conduct element?
Breyer: You put your finger on the controversial part and the
See, e.g., Williams v. New York, 337 U.S.
31
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table there is enormous overlap from one level to the next. The
reason for that overlap is that if, say,' there is a dispute over
whether the amount stolen is $10,000 or $20,000 a difference
that could lead to an increase by one level the judge could say
that there is no need to resolve that issue because you will get
the same sentence whether it's level 15 or level 16.
Feinberg: Because of the overlap?.
Breyer: Yes, because of the overlap.
Feinberg: Let me conclude and then ask Judge Breyer also to
conclude. There are two issues that I think everybody should
consider in their overview and examination of the Guidelines.
First, with some exceptions, the Guidelines reflect the sentenc
ing practices that occurred in our federal courts before the
Guidelines were put into place. The underlying ideology of
these Guidelines is notto be tougher or more lenient on criminals but rather to reflect, althoughwith greater consistency and
fairness, ,what went on in the federal system before the Guide
lines. Secondly, we must go slowly. We have an ongoing Com
mission thatwill recommend changes. We are not sure how this
will work, so let's go slow and monitor what happens in prac
tice. Judge, your final thoughts on these Guidelines.
-

I

*

Breyer: Well I'd like you to remember the basic rule: For the
typical case, follow the guideline; for the unusual case, depart.
I'd like you to remember that the Guidelines are complicated,
particularly some of the areas discussed in the latter part of this

dialogue. But these complications are not something we cre
ated; they existtoday. Every judge has in his mind a drug

equivalency table; it justmay not beexplicit and conscious.
And every judge may have a different one, or the same judge
may apply a different table at different times. The third thing to
remember is that this is a beginning effort, an effort to make the
-

system a bit morefair. We may gradually achieve increasing
uniformity over a period of quite a few years.

On September 19,

Afterword
1989, Editor- in - chief Fred Cohen in

terviewed Judge Stephen G. Breyer. Their interview follows.
Cohen: Since the original dialogue between you and Ken Fein berg, we have learned that there are some changes in store for
the Guidelines, some corrections or explanations that you may
33
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down precisely but there are no obvious mistakes that the Com mission made.
We had to work with a statute that requires us to have dras tically more severe sentences for three - time losers in an armed
robbery. Well, that automatically tends to increase the average
level of the guideline sentence. We discovered that for lirst
offenders our armed robbery sentences roughly replicated what
first offenders previously had been sentenced to. However, for
second offenders or those who might rob several banks closely
related in time, it looked as ifthe Guidelines were in fact some what more lenient than what had been the typical sentences in
the past.
Cohen: So the basic problem existed when we looked beyond
the first - offense robbery?
Breyer: That was the problem the Commission found and then,
in my opinion, went overboard in trying to cure it by raising the
Guidelines excessively.
1 could understand how somebody viewing the same num
bers could have argued that our prior guideline was a bit on the
lenient side. I felt that there was no justification for increasing it
four or live levels, which is what some wanted to do. So we

worked out a compromise of about three levels which, in my
opinion, is at the bounds of reasonable disagreement.
Cohen: Fair enough. Let me see if I can test- if this is a fair
question at this point how that change might work given the
example that you took us through [pp. 9-14 supm ] . Would you
agree that in light of the new Guidelines, which will be in effect
in November 1989, your conclusions should be something to
this effect: So, now we have twenty plus one, which is level 21,
plus three, which is level 24, plus two, which is level 26. In
other words, we have gone from your earlier conclusion of level
23 to level 26 in light of the new Guidelines.
Breyer: That's exactly right. With one prior conviction the sentence would have been fifty - one to sixty- three and now it would
be seventy to eighty - seven months.
Cohen: On [p. 12] you state that cooperation is a way to show
remorse in order to gain a reduction for acceptance of responsibility.
Breyer: That is only one way. Cooperation may be shown
through a guilty plea and through a variety of other ways.

-

Cohen: Do you also mean cooperation in the presentence inves tigation?
35
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want to add that we haven't touched on or that you wished you
had gotten into earlier with Ken Feinberg.
Breyer: Well, so far the good news is that in the first several
months of their serious application following Mistretta, pre liminary figures based on several thousand cases indicate that
the Guidelines are being applied in about 82 percent of the cases
and that judges are departing in only about 18 percent of the
cases.

.

I would call that result quite good, particularly for the first
year, because it suggests that judges knew of their power to
depart yet did so infrequently. That fact is some evidence that
the Guidelines produced a fair sentence in the vast majority of
the cases. They seem to be achieving their objective of creating
greater uniformity of sentencingrin federal courts and thus

eliminating the unfairness of disparity. So, for the first year, I
think that figure is better than I would have predicted.
Cohen; Do you have enough information to reflect on whether
or not lawyers who are practicing under the Guidelines are be coming more and more familiar and sophisticated with the
rules?
Breyer: They are getting there- that's impressionistic. Your
question does bring to mind another figure that is quite interesting. About 90 percent of the cases are still being settled through
guilty pleas. This is contrary to the dire predictions of many that
suddenly. because of the Guidelines, "everyone" is going to
.l'

insist on a trial. Obviously there are a lot of sentencing ,issues
coming up to the appellate courts and the appellate courts are
deciding the issues. In other words,no breakdown in the sys tem has occurred and it doesn't seem likely to occur.
It remains terribly important that the bar and the bench learn
how to work with the Guidelines, because they are flexible
enough to produce fair results through a sensitive use of de parture powers in nearly every case. But lawyers have to understand them and have to know enough about how they were cre ated tobe able to work with them and with the Commission so
that the work of improvement and refinement will continue.
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,INTRODUCTION
1

Prior to the new federal sentencing guidelines, federal judges

exercised virtually unreviewable discretion when sentencing. Too
often, Congress decided, this discretion resulted in unwarranted
disparities in sentences imposed on similar defendants convicted
of similar crimes.'
The Sentencing Reform Act of 1984 envisioned the creation of
' Portions

of this article were derived from the following United

States

Sentencing Commission publications: SUPPLEMENTARY REPORT oN THE
INITIAL SENTENCING GUIDELINES AND Poucv STATEMENTS (june 18, 1987),;
ANNUAL REPORT (1.989).; MANDATORY MINIMUM PENALTIES iN THE FEDERAL
CRIMINAL jUsTicE SYSTEM (Aug. 1991); and GUIDELINES MANUAL (Nov.
199 1).
" judge, United States Court of Appeals for the Fourth Circuit; Chairman,

United States Sentencing Commission.

Commenting on the preguidelines sentencing system at a 1.988 hearing,
one member of Congress stated:
Sentencing is a scandal that permits the courts to play judicial
roulette in detennining whether defendants convicted of violent
crimes go free or go tojail. Almost every day, the press reports
the abuses caused by the unfettered discretion of judges in
criminal sentencing. Excessively harsh sentences and incredible
examples of leniency proliferate side by side, and undermine
public confidence in our system of justice.
1

of I 985.* Hearings on S. 829 Before the Submmm.
on Criminal Lau; af tlie Senate Comm. on lite judiciary, 98th Cong., 1st Sess. 3
(1983) (statement of Sen. Edward M. Kennedy).
Comprelumsiue Crime Cmilral Aol
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typically involved rather evenly balanced sets of competing con
siderations. These complex issues required sophisticated
solutions.

I.

STRIKING AN APPROPRIATE BALANCE
.4.

Propzmionality Versus Un~brmity

One of the guidelines' major goals was to increase uniformity
in sentencing by narrowing the wide disparity among sentences
that hundreds of different federal courts were imposing on similar
offenders convicted of similar criminal conduct. The increase in
uniformity, however, was not to be achieved through sacrificing
proportionality. Instead, the guidelines authorize different
sentences for crimes of significantly different severity?
While a very simple system may produce uniformity, it cannot
satisfy the requirement of proportionality. .For example, the
Commission ostensibly could have achieved perfect unifonnity
simply by specifying that every defendant convicted of robbery
would receive a two - year prison sentence. Doing so, however,
would have destroyed proportionality. In addition, guidelines of
this kind would likely be ineffective because their unreasonable ness would ensure that ways would be found to subvert them.
Similarly, havinga few simple, general categories of crimes might
make the guidelines easy to administer, but only at the cost of
lumping together offenses that are different in important
-

respects."'

On the other hand,

a sentencing system tailored to account for
and offender characteristic would
offense
conceivable
every
and unworkable. Complexity can
too
complex
quickly become

seriously compromise the certainty of punishment and its deterrent effect. The larger the number of subcategories in a guide lines system, the greater the complexity and the less workable the
5 See 28 U.S.C. 5
4 For example, a

*

99l(b)(l)(B) (l988).

single robbery category that lumped together amled
and unarmed robberies, robberies with and without injuries, and robberies
of a few dollars and millions would have been far too simplistic to achieve
just and effective sentences, especially given the narrowness of thelegislatively required sentencing guidelines ranges. If the guidelines
specified sentence includes a term of imprisonment, the maximum of the
range established for such a term shall not exceed the minimum of that
range by more than the greater of 25% or 6 months, except that, if the
minimum term of the range is 30 years or more, the maximum may be life
imprisonment. 28 U.S.C. 5 994(b)(2).
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even more complex.6 Given the impi acticality of attempting to
include in the guidelinesvevery distinction that might appearrelevant in sentencing, it would have been temptingto retreat to the
simple, broad - category approach that some states utilize. State
guidelines systems that use relatively few "categories and narrow
imprisonment ranges, however, are ill - suited to the federalcrimi
hal law. Indeed, the bulk of serious federal crimes might well' be
treated as departures fromisuchguidelines.7 To permit a court to
impose proportional sentences within the guidelines, a "simple'
broad - category approach would require broader' guidelines
ranges than the six - month or twenty - five percent width thatithe
Sentencing Reform Act allows . The Commission considered, but
ultimately rejected, employing specific factors with flexible adjust=
ment ranges (for example, one to six levels depending on the
degree of damage or injury). Because of the broad discretion that
"it entails, such an approach would have risked correspondinglybroad disparity in Sentencing; differentcourts would have exer
cised their discretionary powers in significantly different ways.
Eitherof these approaches Would have risked a return to the wide
disparitythat Congress established the'commission to reduce. In
short; either of these approaches, wouldhave violated the spirit
and letter of the Sentencing RefOm1 Act.
In the end, the Commission had to balance the comparative viitues and vices of broad, simple categorization with detailed, com
plex subcategorization and devise a system that could most
effectively meet the statutory goals of sentencing reform. Any
system developed would', to'a'degree,.enjoy the benelitsl and suf
fer from the drawbacks of each ,approach
-

-

-

Hugh Wagner & Kenneth Pease; On Adding Up Scum i1ojmce

Blur]

Seriolmtess,

lb

CiuMrNoLoGv 175 (1978).

Incapacitation, for example, calls for incarcerating offendersprimarily
the
basis ofpredictions of the likelihood that they will commit future
on
crimes. To the extentthat 'a sentencing systemseeks to protect the public
from thedefendant's future crimes, the sentences:that would result purely
from harm rankings likely would be inappropriate. Similarly, some crimes
-

.

.

6

-

that' are less hamiful. thanfothersnnay require greater sentences to provide
adequate deterrence,
7 Various state guidelines, for example, have recommended departures
'for':*major economic olfenses" and; "major controlled substance offenses."
Both terms are broadly defined and.cQuld well encompass a majority of
,federally - prosecuted fraud and drugoifenses.
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The Commission recognized that a charge offense system had
drawbacks of its own. One of the most important was the poten tial it afforded prosecutors to influence sentences by increasing or
decreasing the number of counts in an indictment. Several fao tors, however, served to guard against this count manipulation.
First, the defendant's actual conduct imposes a natural limit upon
the prosecutor's ability to affect the sentence. Moreover, the
Commission wrote its rules for the treatment of multicount con victions with an eye toward eliminating unfair treatment that
might How from count manipulation.8 Furthermore, a sentencing
court may control any inappropriate manipulation of the indict ment through use of its departure power.9 Finally, the Commis sion closely monitors charging and plea agreement practices and
will make appropriate adjustments to the guidelines should they
become necessary.

C.

Use ty" a

Dq'andanl3- Prior Criminal History

Congress directed the Commission to determine the relevance
of criminal history in establishing guidelines categories of defen dants."' The guidelines' criminal history component thus
addresses the statutory sentencing purposes of just punishment
and the protection of the public from the defendant's future mis conduct." Enhancing a defendant's sentence on the basis of
criminal history furthers the crime control goals of general and
specilic deterrence as well as incapacitation. It is also consistent
with public perceptions of just punishment. The use of criminal
history to adjust a defendant's sentence is similarly consistent
with historical sentencing practice. Analyses ofpast practices in
different jurisdictions have consistently shown a defendant's prior
criminal record to be one of the key determinants of sentence
length.'7
From a just punishment perspective, a defendant with a crimi nal history is deemed more culpable and deserving of greater
-

For example, the guidelines treat a three - count indictment (each count
of which charges the sale of 100 grams of heroin or theft of $10,000) the
same as a single - count indictment charging the sale of 300 grams of heroin
or theft of $30,000.
9 See discussion injra subpart F.
lo 28 U.S.C. 5994(d)(l0).
" See 18 U.S.C. 5 3553(a).
IY See RESEARCH oN SENTENCING: THE SEARCH Foil REFORM 83 - 87 (Alfred
Blumstein et al. eds., 1983).
9

[225]

Striking an Appropriate Balance

1992]

D.

579

Use ty' Past Practice Data

.The Commission sought to resolve the practical problems of
developing a coherent sentencing system by taking an empirical
To
approach that grounds itself in existing sentencing practices.
determine preguidelines sentencing practices; including the dis
tinctions significant in past practice, thevcommission analyzed
and considered the following: detailed data drawn from more
than l0,000.presentence investigation reports; less detailed data
from approximately' 100,,000 federal convictions; distinctions
Parole
made in substantive criminal statutes; the United States
Corrimission's. guidelines and resulting statistics; public common tary; and information from other relevant sources. The Commis
sion accepted, modilied, or rationalized the more important of
these distinctions in formulating the initial set of guidelines. This
approach, while criticized by some. as insulficiently radical, clearly
appears. to be the one Congress contemplated."'
This empirical approach provided a' concrete starting point andidentified a list of relevant distinctions that, although considera
bly lengthy,was sufficiently short to create amanageable set ofguidelines. The categories discerned from the analysis were rela
tively broad; and they omitted distinctions that some may believeimportant;nevertheless, they included mostof the major distinc
tions that statutes and data suggest tend to make a significant dif
ference in sentencing. decisions. Important distinctions that
rarely occurred remained to form the basis for a departure from
of
the guidelines. Again, this appears to be the result the drafters
the legislation contemplated."
The Commission's pragmatic approach does not imply that it
ignored philosophical issues. Rather, the Commission attemptedto reach results that were consistent withtheidiffering philoso
relative
phies. Thus, the Commission reviewed the guidelines'
ranking of offenses to ensure thatthey were reasonably consistentwith a just deserts" philosophy. At the same time, the Commis
from a
sion generally viewed specific sentences as acceptable
crime control perspective. The emphasis on increased certaintyof punishment primarily servesthe crime control goal of deter
rence,.but is also compatible with most views of just desert
because of the greater consistency it provides. While the criminal
-

.

*

-

-

.

'7

-

H.R. REP. No. 1017, 98th Cong., 2d Sess. 100 (1984).
5. REP. No. 225, 98th Cong., 1st Sess. 166. 168 (1984), reprinted in
1984 U.S.C.C.A.N. 3182, 3260, 3860.
5

See

16 See

[227]

.

Striking an Appropnkzte Balance

1992]

581

embezzlement, fraud, and tax evasion, were con siderably lower than those for the substantially equivalent crime
of larceny. In light of the legislative history supporting higher
sentences for white - collar crime,"" the Commission made a policy
decision to adopt a guidelines structure under which all property
crimes of similar seriousness would be treated essentially the
crimes, such

as

same.
lt is important to note, however, that in some instances, the
Commission's examination of past sentencing practices was
superseded by Congress's passage of mandatory minimum stat -

utes'" and express legislative directives." Mandatory minimums'
one - dimensional approach to sentencing creates specific anchor
points for certain quantities of drugs around which the guidelines
must operate. To preserve proportionality in sentencing, the
guidelines' more sophisticated calibrated approach takes into
account gradations of offense seriousness, criminal record, and
level of culpability.
E.

~

Consideration <1Individual O mder Characteristics

The Commission's authorizing legislation required it to con sider whether a number of olfender characteristics have "any relevance to the nature, extent, place of service, or other incidents of
an ,appropriate sentence" and to take them into account only to
the extent they are determined relevant." These characteristics
are:
(1)
(2)
(3)
(4)

ag€;

education;
vocational skills;
mental and emotional condition to' the extent that such con -

dition mitigates the defendant's culpability or to the extent that
such condition is otherwise plainly relevant;
(5) physical condition, including drug dependence;
(6) previous employment record;
(7) family ties and responsibilities;
(8) community ties;
(9) role in the offense;
'9 See 5. REP. No. 225, 98th Cong., 1st Sess. 77, 177 (1984), reprinted in
1984 U.S.C.C.A.N. 3182, 3260, 8360.
Yo See, eg., the Anti - Drug Abuse Act of 1986, Pub. L. No. 99 - 570, 100

Stat. 3207 (1986).
Yi See S. REP. No. 225, 98th Cong., lst Sess. 177, 177 - 78 (1984), reprinted
in 1984 U.S.C.C.A.N. 3182, 8560 - 61.
*2 28 U.S.C. 5 994(ti).
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Departures

permitted by statute to depart from a guidelines specified sentence when it finds "an aggravating or mitigatmg citcumstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Commission in formulating the
guidelines that should result in a sentence different from that
described."" Accordingly, the'commission intends sentencing
courts to treat each guideline as carving out a "heartland," a set
of typical cases embodying the conduct that each .guideline
describes. When ia court finds an atypical case, one to which a
particular guideline linguistically applies but where conduct sig nilicantly differs from the norm, the court should consider
whether a departure is warranted.
TheEcommission adopted this departure policy for several rea sons. First, it is difficult to prescribe a single set of guidelines that
encompasses the vast range of human conduct potentially rele vant to sentencing. The guidelines, offense by offense, seek to
take account of those factors that the Commission's data indicate
made a significant difference in preguidelines sentencing practice.
Thus, for example, where the presenceof physical injury made an
important difference in preguidelines sentencing practice (as in
the case of robberyor assault), the guidelines specifically include
this factor to enhance the sentence. Where the guidelines do not
specify an augmentation or diminution, this is generally because
the sentencing data did not lead the Commission to conclude that
the factor was empirically important in relation to the particular
offense. Second, the Commission recognized that the initial set
of guidelines need' not attempt to specify every possible departure
consideration. The Commission is a permanent body, empow ered by law to amend the guidelines with progressive changes
over many years. Thus,,by monitoring when courts depart from
the guidelines and by analyiing their stated reasons for doing so,
the Commission, over time, will be able to refine the guidelines to
specify more precisely when departures should and should not be
permitted.

A court

is

II.

BENEFITS oF THE GUIDELINES

The guidelines are the core of a new federal sentencing system
that is more honest, fair, and certain than the system under "old
26

iS U.S.C.

5

3555(b).

'M
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matched categories, similar offenders convicted of similar bank
robberies receive dramatically more similar sentences under the
guidelines than did comparable offenders sentenced under
prcguidelines practices. For example, for bank robbery offenders
with little or no criminal history who committed their offense
without a weapon, the spread of sentences imposed for preguidelines olfenders is 0 months (probation) to 120 months; mean while, the spread of sentences for offenders under the guidelines
is 0 to 60 months, a dramatic reduction. The analysis reveals that
the middle 80% of preguidelines offenders receive sentences
between 4 and 120 months. In comparison, the middle 80% of
guidelines. offenders receive sentences between 21 and 42
months. The study found that this reduction following guidelines
implementation is statistically significant.
The analysis also examined the question of estimated time to
be served in recognition of the Parole Commission's major role in
determining the actual period of incarceration. An examination
of offenders with little or no criminal history who committed bank
robberies without a weapon shows that the spread of preguide lines offenders' time to be served is 0 to 40 months, while the
spread of guidelines offenders' time to be served is 0 to 52.3
months, an apparent widening of the range under the guidelines.
However, the spread of the middle 80% of preguidelines offend ers' time to be served is 4 to 40 months. The spread of the mid dle 80% of guidelines offenders' time is 21 to 38 months. This
represents a decrease in the range of time to be served for the
middle 80% from a spread of 36 months preguidelines to a
spread of 17 months under the guidelines, a substantial reduction
in the middle 80% range of time to be served. F or the vast majority of cases under the guidelines, there is a dramatic reduction in
disparity.
The analysis of offenders convicted of bank embezzlement suggests that there has been a reduction in the spread of sentences
imposed and expected time to be served. Small sample sizes pre vented most comparisons of heroin offenders sentenced under
preguidelines and guidelines. However, in the one group with a
sufficiently large sample size, the results for defendants convicted
of distributing between 100 and 400 grams of heroin, disparity is
reduced under the guidelines for both sentences imposed and
time to be served. The cocaine disparity study suggests that,
since guidelines implementation, the spread of sentences
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ABSTRACT
Although ernpirically - based recidivism prediction instruments were developed as

l 9205,

jar

the adoption oj the Salient Factor Score by the federal parole board in I972

back as the

as part of a

marked the jirst time that such an instrument was
used in a way that had ddejinite, measurable impact on paroling decisions. The Salient F actor Score
has been used in jederal parole decisionmaking continuously jor the past twenty years. It is axiomatic
that a prediction instrument, particularly an instrument used in actual case decisionmaking, bere
validated periodically to ensure that it has retained predictive accuracy. In this article, the predictive
accuracy ofthesalient F actor Score over time is examined using data on three, large random samples
oj federal prisoners released in l 970-I 972, l 978 , and l 987. ln addition, the relationship of the Salient
Factor Score to the C riminal History Score of the new federal sentencing guidelines which apply to
defendants convicted of jederal ojjenses committed on or aper November l, l 987 is discussed.

system oj explicit parole decisionmaking guidelines

For the past twenty years, the United States
Parole Commission has used an empirically developed recidivism prediction instrument,
called the Salient Factor Score, as part of a
system of explicit parole decisionmaking
guidelines. The most recent version of the
Salient Factor Score (SFS 81) has been used
by the U.S. Parole Commission since August
1981. This instrument, which is composed of
six items, is shown in Appendix 1. The pa role guidelines and Salient Factor Score were
first used by the U.S. Parole Commission in
a pilot project that began in September 1972.

By June 1974, their use had been expanded
to all*federal parole selection decisions on a
permanent basis. To date, the parole guide lines and Salient Factor Score have been applied in more than 200,000 cases.
Parole recidivism prediction instruments had
been developed as far back as the 19205 (see
e. g., Bruce et al., 1928; reviews of the ea.rly
prediction literature are found in Gottfred son, 1967; Simon, 1971; and Gottfredson,
Wilkins, and Hoffman, 1978). Nevertheless,

at the time the U.S. Parole Commission began consideration of the operational use of a
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category and offender (parole prognosis) cat
egory, a guideline range (in months) is set
forth on the guidelines grid. This guideline
range. represents the U.S. Parole Commis
sion's policy as to the appropriate time to be
served in prison before release assuming the
prisoner has acceptable institutional conduct
For example, the guideline range is twenty to
twenty - six months of imprisonment for a de
fendant with'a Category Four offense (e. g.,
a fraud of $50,000) and good parole prog
nosis (e. g., a, Salient Factor Score of 7). In
contrast, the guideline range is sixty - four to
seventy - eight months of imprisonment for a
defendant with a Category Six offense se

verity rating (e;g., a robbery with bodily in
jury) and fair parole prognosis (e. g., a Sali
ent Factor Score of 5)
The adoption of the parole guidelines was
not intended to eliminate the exercise of all
discretion. Rather, it was an attempt to steer
a path between the evils of completely un
structured and unguided discretion and those
of a rigid', fixed, and mechanical approach
The parole decisionmaker retains discretion
as to selection of the particular point within
the guideline range. In addition, decisions
outside the guidelines - either above or be
low - may be made if there are significant

aggravating or mitigating factors in the par
ticular case that are not taken into account in
the guidelines themselves, provided that spe
cific written reasons for the depanure from
the guideline range are provided to the pris
oner. Circumstances that might warrant a de
parture from the guideline range include, for
example, panicularly aggravating or mitigat
ing offense factors or a determination based
upon the decisionmaker's clinical judgment,
supported by specifics, that the defendant is
a significantly poorer or better risk than in
dicated by his or her Salient Factor Score
Specific illustrations of circumstances that may
warrant a depanure from the parole guide
lines are set fonh in tl1e U.S. Parole Com
missions Rules and Procedures Manual (United
States Parole Commission, 1991)
The guideline ranges described above are
predicated upon good institutional conduct.

Disciplinary infractions in the institution may
result in a later release date. On the other hand,

sustained superior program achievement in
the institution, particularly for prisoners serv
ing longer terms, may result in an earlier re
lease date. Supplementary guidelines forthe
consideration of disciplinary infractions and
superior program achievement are set forth at
28 C.F.R. 552.36 and 2.61 (Code of Federal
Regulations, 1991) and structure determina
tions with respect to these factors. Concep
tually, these supplementary. guidelines may
be thought of as a third dimension of the pa
role guidelines grid
The U.S. Parole Commission provides ini
tial hearings to most prisonerswithin six
months after arrival at a federal prison. At
tl1is initial hearing, a presumptive release date
is set. Once set, a presumptive release date
is subject to modification for disciplinary in
fractions or sustained superior program
achievement. Thus, disciplinary infractions
and superior program achievement, where
present, are generally taken into account by
a modification of the presumptive release date
that was set at the initial hearing. For a dis
cussion of the development and rationale of
the presumptive release date approach, see
Stone - Meierhoefer and Hoffman (1982).
The parole guidelines clearly structure the
U.S. Parole Commission'sexercise of dis
cretion. For example, during 1981-1990 only
approximately ll percent of the U.S. Parole
Commission's' decisions at initial parole
hearings were discretionary decisions to set a
release above or below the applicable guide
line range?
-

-

DEVELOPMENT OF THE SALIENT
FACTOR SCORE
The most recent version ofthe Salient Fac
tor Score (SFS 81) has been used by the U.S.
Parole Commission since August 1981. This
instrument was constructed and validated us
ing a two - year follow - up period and an out
come measure that defined unfavorable out
come as any new sentence of imprisonment

of sixty days or more or retum to prison as
parole violator. For a description of the de
velopment and initial validation of this in
strument, see Hoffman (1983)."Hoffman and
a
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control raises a substantial question of fair
ness. For example, employment stability, an
item used in previous versions of the Salient
Factor Score, is an item that may be beyond
an individual's control in a variety of circum stances ce. g., a severe recession). To the ex
tent that the items included in a prediction
instrument are compatible with a just deserts
approach, the tension between a predictive
approach and a just deserts approach will be
reduced. The revision of the Salient Factor
Score to rely primarily on criminal history
items, items that are compatible with both a
just deserts and predictive approach, was designed in part to reduce this tension.
The Salient Factor Score is what may be
called a static prediction instrument. That is,
it measures infon-nation available at the time
the defendant is sentenced. Except in some
unusual circumstance, this information will
not change during the prisoner's confine ment. Since the development of the Salient
Factor Score, there have been efforts to develop dynamic prediction instruments in struments that can measure change in the
likelihood. of recidivism over the duration of
the prisoner's sentence (Gendreau, Cullen,
and Bonta, 1994; Andrews and Bonta, 1994).
Notwithstanding the potential uses of dy namic prediction instruments in a number of
contexts, such as in determining the intensity
of probation or parole supervision, dynamic
prediction instruments have less relevancefor
determining the length of imprisonment in a
system that has substantial determinacy, such
as the federal parole system. As noted above,
the U.S. Parole Commission operates with a
procedure under which most prisoners are
heard shortly after commitment and assigned
presumptive release dates, subject to modi fication for disciplinary infractions or supe riot program achievement. Similarly, in a fully
detemiinate sentencing system a sentenc ing system in which a prisoner is given a fixed
prison term on the date of sentencing any
advantage of a dynamic prediction instru ment would be inapplicable because the de cision must be made at a single point in time
and is not subject to modification.

481

VALIDATION OF THE SALIENT
FACTOR SCORE

PRIOR RESEARCH

The stability of the predictive accuracy of
a prediction instrument over time is an tm portant consideration, particularly for a pre -

diction instrument used in making actual case
decisions. Hoffman (1983) reported the pre dictive accuracy of the Salient Factor Score
(SFS 81) using two, large random samples of
federal prisoners released six to eight years
apart. The prisoners in the first sample (Sam ple l; ri = 3,955), the sample that was used
as the construction sample in developing SFS
81, were released in 1970, 1971, and 1972.*
The prisoners in the second sample (Sample
2; n - 2,339), the sample that was used as
the validation sample in developing SFS 81,
were released in 1978.5 The samples were
drawn from the population of federal pris oners sewing sentences of more than one year
and one daywho were released to the com munity (cases released to deportation or other
detainer warrants were excluded). Cases were
selected for each sample by the last digit of
the prison identification number. As prison
identincation numbers are assigned sequen -

tially upon admission, this method provides
a reasonable approximation of random selec tion.6 All three major forms of release in the
federal system parole, mandatory release
(with supervision), and expiration of sen tence (without supervision) were included.
Follow - up infom1ation for each case, regardless of the method of release, was ob -

tained from "rap sheet" records provided by
the Federal Bureau of Investigation. A uni form, two - year follow - up period calculated
from the month of release was used for each
case.? Unfavorable outcome was defined as
any new sentence of imprisonment of sixty
days or more resulting from an arrest during
the follow - up period, any retum to prison for
parole violation during the follow - up period,
any parole violation warrant outstanding at
the end of the follow - up period, or the death
of the subject while committing a criminal act
during the follow - up period. To minimize the
problems associated with arrests having
missing dispositions, one - half of the cases with
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TABLE

1{8)
-

(NEW SENTEnCE oF lMPnisoNMEm or Six rv
PEnCEN1AGE (AND NUMBER) OF'CASES Wim UNFAVOnAeLE OUTCOME
VlOu10n)
SALBENT
PAn01.E
PmsoN
As
rum
To
FrcTOn ScenE CATEGGBY (SFS 81)
RE
Eiv
DAYS On MOnEOn
Foe SAMPLES 1 AND 2 Usmc AVTWGYEAn FOLLOW-UP PEmOD
-

Sample 1 (Prisoners
Released in 1970,
1971. and 1972)

Salient Factor
Score Category

i

2

12

(735}
25 (502)

(825)
(Bao)
(947)
(1,353)

Very good risk (scores 10- 8)
Good risk (scores 7- 6)
Fair risk (scores 5 - 4)
Poor risk (scores 3 - 0)

10
2a
37
46

All cases

31 (3,955)

30 (2,339)

Point-biserial correlation ooeiiiciehl

.30

.32

Mean cost. rating (MCH)

.35

-

l

Sample 2
(Prisoners Released in 1978)

.

39 (542)
49 {560)

-

-

-

.39

Note: Unfavorable outcome is defined as any new sentence ol imprisonment ot sixty days or more. resulting from an arrest
-up period,. anyparole Violation'
during the two - year follow-up period, any 'retum to prison for parole violation during lhelollow
warrant outstanding at the end of the follow- up period, or killed while committing a criminal act during the follow-up period.
-

4

revalidated periodically toascertain whether
the instrument retainspredictive power when
applied to current cases (see e.g., Wilkins,
1969: 69 - 70). This is because the fact that a
prediction instrument has demonstrated a
particular degree of accuracy with respect to
the samples upon which it was constructed.
and originally validated does 'notensure that
it will retain. predictive accuracy over time.
Infonnation is now available that enables
examination of the stability of the predictive
accuracy of the SalientFactor Score (SFS 81)
for an additional validation sample a ran in
dom sample of federal prisoners released
(Sample
1987. The prisoners in this sample
3) were released fifteento seventeen years af
ter the release of the prisoners in Sample l
and nine years after therelease of prisoners
Sample 2. Sample 3 crt = 1,092) is a 35 per cent random sample offederal prisoners serv ing sentences of more than one year ,and one
day who were released to the "community dur
ing the first six months of 1987. The same
selection criteria were used for Sample 3 as
for Samples 1 and 2. That is, Sample 3 in cludes all major fomis of release to the com -

munitys parole, mandatory release, and ex
piration of sentence. Cases released to detainer

ordeportation warrantswere excluded.
Thedata for Sample 3 used in this reval idation of the Salient Factor Score were col
lected by the Office of Research and Evalu ation of the U.S. Bureau of Prisons as .part

of a larger study of 'recidivism.' As in

pre -

vious U.S. Parole Commission/u.s. Bureau
of Prisons recidivism studies, information on
the background characteristics of each pris oner were coded from the prisoner's case file.
The Salient Factor Score determined by the
U.S. Parole Commission in actual case de cisionmaking was available for thevast majority of prisoners. In contrast, the Salient
Factor.score items for Sample 1 had to be
coded by research staff from the case files
because the Parole Commission was not yet
using the Salient Factor Score. For Sample
2,. the Salient Factor. Score items were also
coded by research staff from the case files
because the Parole Commission had amended

the scoring instmctions for cenain items be-

tween the time the prisoners' cases were heard
by the U;S. Parole Commission and the time
the researchwas conducted.
Follow - up information was obtained from
rap sheet records provided bythe Federal Bu reau of Investigation. A uniform three - year
-

'

follow - up period for each case from date of
release wasused. Unfavorable outcome was
defined as any new an-est during the follow up period, any retum to prison as a parole

violator during the follow- up period, or any
parole violation warrant outstanding at the end
of the follow - up period.
Although the Salient Factor Score (SFS 81)
was developed and validated using a 'two - year
follow - up period and a new commitment of
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TABLE

2(8)

PERCENTAGE (AND NUMBER) oF CASES Wim UNFAVOBABLE OUTCOME (NEW CRIMINAL AnRESY on RHUBN To
PAROLE VuomTOn) BY SALIENT FrxcTon ScenE CmsGonv (SFS 81) Fen SAMPLES 2 AND 3 Usmc A
ThREE-YEAR FOLLOW-UP PEHlOD

Person As

Sample 2 (Prisoners
Released in 1978)

Salient Factor
Score Category

Sample 3
(Prisoners Released in 1987)
(436)
(161)
(204)
(291)

Very good risk (scores 10- 8)
Good risk (scores 7 - 6)
Fair risk (scores 5- 4)
Poor risk (scores 3 - 0)

21 (722)

89 (476)
56 (495)
65 (493)

16
29
45
67

All cases

43 (2,186)

37 (1,092)

Point-biserial correlation coefficient

.35

.43

Mean cost rating (MCR)

.40

.49

-

Note: Unfavorable outcome is defined as any arrest tor a criminal offense during the three- year follow -up period. any return
to prison for parole violation during the follow - up period, or a parole violation warrant outstanding at the end of the follow up
period.

sample, of the percentage of cases with un favorable outcome in each score and score
category, the point- biserial correlation coef
ficient, and the Mean Cost Rating clearly
shows the Salient Factor Score has retained
predictive accuracy over the seventeen - year
period in which the three samples were re leased. These findings add to the evidence that
the Salient Factor Score is able to separate

prisoners into categories having significantly
different probabilities of recidivism, and that
its predictive accuracy has not diminished over
time .

THE FUTURE OF RISK PREDICTION IN
THE FEDERAL SYSTEM
Defendants convicted of federal offenses
committed on or after November 1, 1987, who
are sentenced to prison, will not beconsid ered for release by a parole board. Instead,

such defendants are sentenced to detemiinate
tenns under the new federal sentencing

guidelines promulgated by the United States
Sentencing Commission. The U;S. Parole
Commission continues to have jurisdiction
over defendants sentenced to prison for of
fenses committed prior to November l, 1987,
a diminishing number of cases. Does this mean
that recidivism risk prediction, and the Sali ent Factor Score, will no longer have an im pact on the detennination of federal prison

tem1s? The answer to this question lies in the
relationship of the Salient Factor Score to its
counterpart in the new federal sentencing
guidelines the Criminal History Score.
Before comparing the specifics of the U.S.
Parole Commission's Salient Factor Score and

the U.S. Sentencing Commission's Criminal
History Score, a brief comparison of the
stmcture of the two guideline systems is use ful. Both guideline systems use a two di mensional grid. Both guideline systems mea sure the seriousness

of

tl1e instant federal
,

offense on the vertical axis of the grid (the
sentencing guidelines use a forty - three level

offense seriousness scale; the parole guide lines use an eight level offense seriousness
scale). Both guideline systems measure the
defendant's criminal history on the horizontal
axis of the grid (the sentencing guidelines use
the Criminal History Score to form six cat egories; the parole guidelines use the Salient
Factor Score to fomi four categories). Both
guideline systems set forth a guideline range
(e.g., zero to six months of imprisonment,
twelve to eighteen months of imprisonment)
at the intersection of each offense level and
criminal history category. The sentencing
guidelines grid, which contains 258 cells,
generally has somewhat narrower ranges than
the parole guidelines grid, which contains
thirty - two cells. Both guideline systems re quire the decisionmaker to render a decision
within the applicable guideline range unless
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percent sample of prisoners released during the last six
months of 1970, a 30 percent sample of prisoners re
leased during the last six months of 1971; and a 25 per
cent. sample of prisoners released during the first six
months of 191'2. Approximately 4 percent of the eligible
sample was excluded due to missing background orfol

possible predictols of recidivism. Such re
search

will enable the Commission to

487

-

assess

the efficacy and desirability of modification
of the criminal history score and/or modifi
cation of the degree to which it affects the

-

low - up information

guideline sentences. (U..S; Sentencing Com
mission, 1987)

This research is underway and, in the tra
dition of the research that underlay the de
velopment and revision of the Salient Factor
Score, will provide an empirical basis for as
sessing the predictive power of the Criminal
History Score and the impact of any proposed
modifications. In conclusion, although the
cases to which the Salient Factor score ap
-

plies directly will diminish over time

as the

Parole Commission is phased out, the con
cept and essential character of the Salient

Factor Score, as well as most of the specific
items contained in it, have been incorporated
in the Criminal History Score of the federal
sentencing guidelines
NOTES
1. The views expressed in this anicle are those of
the author and do not necessarily represent the official
policy or position of the United States Sentencing
Commission

2. By year, the percentageof discretionaiy depar
tures from the parole guidelines at initial hearings was
as follows: 16 percent (1981), 14 percent (1982), l3
percent. (1983); lI percent (1984); 9 percent (1985); 8

percent (1986); 7 percent (1987); 8 percent (1988); 10
percent (1989); and l2 percent (1990) (U.S. Parole
Commission, 1985, 1988, 1992)

During 1981-1990, approximately 6.5 percent of the
prisoners had their original presumptive release dates
modified at subsequent considerations, either for new
infon-nation, disciplinary infractions, or superior program achievement. By year, the approximate percent
age of cases with modified presumptive release dates
was as follows: 10.0 percent (1981);.8.8 percent (1982);
4.7 percent (1983); 5.4 percent (1984); 6.6 percent
(l985), 6.4 percent (1986), 6.1 percent ( 1987), 5.9 per
cent (1988); 5.2 percent (1989), and 5.9 percent (1990)
(U.S. Parole Commission, 1985, 1988, 1992)
-

3. SFS 72, the original, eleven - item instrument that
was used in the pilot project that began in September.

1972, was replaced by SFS 73, a nine-item.instrument,
in October 1973. SFS 73 was replaced by SFS 76, a
seven - item instrument, in November 1976. SFS 76'was

replaced by SFS 81, a six-item' instrument, in August
1981

4. Sample 1 consists of a 50 percent sample of pris
oners released during the first six months of 1970, a 20
-

5. Sample 2 consists of a 50 percent sample of pris
oners released during the firstsix months of 1978. Ap
proximately .4 percent of the eligible sample was ex
cluded due to missing background or follow -up
information. As. a sizable proportion of prisoners re
leased in I973 were released to the community after a
brief period (generally 60- 120 days) of custody in a
Community Treatment Center (a halfway house), a type
of custody that offers possibilities for misbehavior sim
ilar to those available to prisoners on parole, Sample 2
includes 161 prisoners who were previously placed in a
Community Treatment Center during the current period

of confinement, but werefound guilty of misbehavior
while in the Community Treatment Center and were re
tumed to a secure facility. In order to provide a representative sample of all released prisoners, these 161
cases are counted twice, as though the prisoners had
been released to the community on two separate occa
sions. For the first release, each case is counted as hav
ing an unfavorable outcome; for the second release, the
outcome during the two -year follow - up period is used
-

6. For example, selection of all cases having an
identihcation number ending in an odd digit approxi
mates a 50 percent random sample. Federal prisoners
have an eight - digit identification number..The fifth digit
is the last digit of the individual's identification number
The last three digits refer to the institution
7. One limitation of the use of FBI data is that not
all state/local law enforcement agencies submit all ar
rest and disposition data to the FBI system..Neverthe
less. these data provide the best available method for
assessing recidivism for federal offenders who are re
leased throughout the United ,States, and may be re
leased with or without parole supervision, or have dif
ferent lengths of parole supervision, There is no reason
to expect that there is differential recording of arrests
by Salient Factor Score. Furthermore, if there is at least
one instance of unfavorable outcome during the follow
up period recorded, a failure to record additional in
stances of unfavorable outcome does not affect there
sults. Data were collected at least twelve months after
the end of the follow -up period for the 1970 and 1972
samples and at least eighteen months after the follow
up period for the 1971 and 1978 samples to provide time
for informationon dispositions to be transmitted to the
FBI and entered on rapsheet records

An additional limitation of the outcome measure con
cems the classification of persons retumed to prison for
technical parole violations (without a commitment for it
new offense) or having outstanding parole violation
warrants (absconders from supervision). Only persons
released to parole or mandatory release supervision a.re
liable to retum to prison for technical violations. Thus.
theclassihcation oftechnieal parole violators as having
unfavorable outcome means that persons released under
supervision have a. higher risk of being included in the
unfavorable outcome category than persons released
without supervision If, however, persons retumed to
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APPENDIX

3:

SALIENT FACTOR SCORING MANUAL

The following insuuctions serve as a guide in computing the salient factor score

l
Item A. Prior Convicriorts/Adjudicarfons (Adult or Juvenile}. (None
0.)
or more

3; one

2; two or three

I; jour

AJ In genera;'. Count all convictions/adjudications (adult or juvenile) for criminal offenses (other than. the
cunent offense) that were committed prior to the present period of confinement, except as specihcally noted
Convictions for prior offenses that are charged or adjudicated together (e.g., three burglaries) are counted'as a
single prior conviction, except when such offenses are separated by an intervening arrest (e.g., three convictions
for larceny and a conviction for an additional larceny committed after the arrest for the first three lancenies would
be counted as two prior convictions, even if all four offenses were adjudicated together)..Do not'countthe current
federal offense or state/local convictions resulting from the current federal offense (i.e., offenses that are considered
in assessing the severity of the current offense). Exception: Where the first and last overt acts of the cun ent offense
behavior areseparated by an intervening federal conviction (e.g., after conviction for the current federal offense,
the offender commits another federal offense while on appealbond), both offenses are counted in assessing offense
severity; the earlier offense is also counted as a prior conviction in the salient factor score
ri.2 Convictions. (a) Felony convictions are counted. Non - felony convictions are counted, exceptas listed under
(to) and (c). Convictions for drivinglwhile intoxicated/while underthe influence/while impaired, or leaving the
scene of an accident involving injury or an attended vehicle are counted. For the purpose of scoring Item A of
the salient factor score. use the offense of conviction
(b) Convictions for the following offenses are counted only if the sentence resulting was a commitment of more
than thirty days (as defined in Item B) or probation of one year or more (as defined in Item E), or if the record
indicatestltat the offense was classified by the jurisdiction as a felony (regardless of sentence)
-

-

-

l

contempt of court;

2. disorderly conduct/disorderly personbreach of the peace/disturbing the peace/uttering loud and abusive
language;
3. driving without a license/with a revoked or suspended license/with a false license;
4. false information to a police officer;
-

5. fish and game violations;
6." gambling (e.g., betting on dice, sports, cards) (Note: Operation or promotion

of or employment in

an

unlawful gambling business is not included herein);
loiteting;
non-support;
prostitution;
resisting arrest/evade and elude;
-

7.
8.
9.
10.
ll.
12.
13.
14.

trespassing;

reckless driving;
hindering/failure to obey a police officer;
leaving the scene of an accident (except as listed under (a))

(c) Convictions for certain minor offenses are not counted, regardless of sentence. These include

l. hitchhiking;
2. local regulatory violations;
31

public intoxication/possession of alcohol by a minor/possession of alcohol in an open container;

4. traffic Violations (except as specifically listed);'
5. vagrancy/vagabond and rogue;
6. civil contempt
-

A.3 Juvenile Conduct. .Count juvenile convictions/adjudications except as follows: (a) Do not count any status
offense (e.g., mnaway, truancy, habitual disobedience) unless the behavior included a criminal offense which
would otherwise be counted; (b) Do not count any criminal offense committed at age l5 or less, unless it resulted
in a commitment of more than 30 days
/1,4 Military Conduct. Count military convictions by general orspecial court- manial (not summary court -martial
-

or Article 15 disciplinary proceeding) for acts that are generally prohibited by civilian criminal law (e.g., assault,
theft). Do not count convictions for strictly military offenses. Note: This does not preclude consideration of serious
or repeated military misconduct as a negative indicant of parole prognosis (i.e., a possible reason for overriding
the salient factor score in relation to this item)
A.5 Diversion. Conduct resulting in diversion from the judicial process without a finding of guilt (e. g., deferred
prosecution, probation without plea) is not to be counted in scoring this item. However, behavior resulting in a
judicial determination of guilt or an admission of guilt before a judicial body ,shall be counted as a conviction even
if a conviction is not fonnally entered
.4.6 Selling Aside oj Convictions/Restoration of Civil Rights, Setting aside or removal of juve
nile convictions/adjudications is normally for civil purposes (to remove civil penalties and stigma). Such
-

-
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(c) If a committed sentence of more than thirty days is imposed prior to the current offense but the offender
avoids or delays service of the sentence (e.g., by absconding, escaping, bail pending appeal), count as a prior
commitment. Note: Where the subject unlawfully avoids service of a prior commitment by escaping or failing to
be considered in Items D and E. Example: An offender
appear for service of sentence, this commitment is also to
is sentenced to a term of three years confinement, released on appeal bond, and commits the current offense. Count
To be considered under Items D and E,
as a previous commitment under Item B, but not under Items D and E.
or
failure
to repon for service of sentence)
(e.
escape
g.,
unlawful
sentence
must
have
been
of
the avoidance
-

item C. Age At Commencement

oj the Current Ojfense/prior Commitments oj" More Then Thirty Days (Adair or

Juvenile )

~

ojtne current c ense and has
C' .! Score 2 ?" the subject was 26 years of age or more at the commencement
,fewer than jive prior commitments
the current ujfense and lms jewel
C .2 score I if the subject was 20 25 years oj age at the commencement oj
than jive prior commitments
or if the
C.3 Score 0 if the subject was ! 9 years oj age or less ot the commencement oj' the current Ojjfense,
subject has jive or more prior commitments
-ent federal offense behavior, except
C .4 Dejinitions. (a) Use the age at the commencement of the subject's con
as noted under special instructions for federal probation/parole /confinement,/escape status violators. (b) Prior com
mitment is defined under Item B
item D. Recent Commitment Free Period (Three Years)

DJ Score ! if the subject has no prior commitments; or if the subject was released to the community from
his)' her last prior commitment at least three years prior to commencement of his/her current offense behavior
D.2 Score 0 if the snbjecfs last release to the community from rt prior commitment occttrred less than three
of the
years prior to the current ojfense behavior; or if the subject was in confinement/escape status at the time
current offense.
D.3 Dejinitions. (a) Prior commitment is defined under Item B. (b) Confinement/escape slams is defined under
a
Item B. (c) Release to the community means release from confinement status (e. g., a person paroled through
CTC is released to the community when released from the CT C, not when placed in the CT C)
Item E. Probation/pnroie/con/inement/Escape Status Violator This Time

E.l Score 1 if the subject was ,not on probation or parole, nor in confinement or escape status at the time of
the current offense behavior; and was not committed as a probation. parole, confinement, or escape status violator
this time.
oj the
£.2 Score 0 if the subject was on probation or parole or in confinement or escape stems or the time
status
current o ense behavior. or if the subject was committed as a probation, parole, confinement, or escape
violator this time.
of federal, state, or local probation or parole
£.3 Definitions. (a) The term probation /pa.role refers to a period
will be
supervision. Occasionally, a court disposition such as fsummary probation' or 'unsupervised probation'
not be counted for purposes
encountered. If it is clear that this disposition involved no attempt at supervision, it will
of this item. Note: Unsupervised probation/parole due to deportation is counted in scoring this item. (b) The term

~

-

*parole' includes parole. mandatory parole, conditional release, or mandatory release supervision (Le., any form
tem1 'continement/escape status' includes institutional custody, work or study

of supervised release). (c) The

release, pass or furlough, community treatment center confinement, or escape from any of the above

Item IF . History oj Heroin ,/Opicrte Dependence

F .l Score I V the subject has no history oj heroin or opiule dependence
F.2 Score 0 o' the subject has any record oj' heroin or opiote dependence
F .3 Ancient Heroin/opiete Record. If the subject has no record of heroin/opiate dependence within ten years
(not counting any time spent in conhnement), do not count a previous heroin /opiate record in scoring this item
to
F .4 Dejinition. For calculation of the salient factor score, the term "heroin/opiate dependence" is restricted or
dependence.
dependence on hemin, morphine, or dilaudid. Dependence refers to physical or psychological
item
scoring
this
in
not
counted
is
substances
or
non
-opiate
regular or habitual usage Abuse of other opiate
However, this does not preclude consideration of serious abuse of a drug not listed above as as negative indicant
of parole prognosis (i.e., a possible reason for overriding the salient factor score in relation to this item)
Special instructions

Fede -oi Probation Vioiotors
=

Item A. Count the original federal offense as a prior conviction. Do not count the conduct leading to probation
revocation as a prior conviction
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