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I.

IN -moDUc'r1oN'**

After more than a decade of deliberation, an overwhelming, bipartisan majority of Congress enacted landmark legislation in 1984 that
has revolutionized sentencing in the federal criminal justice system.
The Sentencing Reform Act of 1984' (Act) created the United States
Sentencing Commission to promulgate binding sentencing guidelines
for the federal courts." A major goal of the Act was to reduce disparity
in sentencing through a new system in whichtdefendants with similar
characteristics who committed similar crimes received similar
sentences.? To accomplish this goal, Congress instructed the Commis sion to develop a series of sentencing ranges in which the high point of
each range did not exceed the low point by more than twenty -Eve per -

'

Judge,,united States Court of Appeals for the Fourth Circuit, and Chairman,
United States Sentencing Commission.
" Genera] Counsel. United States Sentencing Commission.
The views expressed herein are those of the authors and do not necessarily represent the otlicial position of the United States. Sentencing Commission.
1. Pub. L. No. 98 -473, Title II, 98 Stat. 1987 (1984) (codified at 18 U.S.C. 55 35513559 (1988); 28 U.S.C. 55 991<998 (Supp. V 1987)).
2. 28 U.S.C. 5 994(a) (Supp. V 1987);
3. Id. € 991(b)(1)(B).
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RELEVANT CONDUCT
IMPORTANCE oF THE OFFENSE

oF CoNvic'r10N

The Analytical Basis [or} the Sentencing Guidelines

Reflecting one of the fundamerital policy decisions underlying the
federal sentencing guideline systeni, application of the guidelines be'gins with consideration of the offense(s) resulting in conviction." In its
deliberations, the Commission debated the merits of a system in which
the guideline range would be determined almost entirely from the actual oifense behavior." The Commission thenconsidered and sought
public comment ona guidelines system in which the oifense(s) charged
in the indictment would play a much more important role in determin ing the guideline sentence."' The "Commission ultimately settled on a
system that blends the constraints (if the offense of conviction with the
reality of the defendants actual ofiense conduct in order to gauge the
seriousness of that conduct for sentencing purposes."
Under this scheme,ldetermining the guideline sentencing range ap plicable to a particular defendant begins with the olfense of conviction.
At the conclusion of the application process,. the statutory provisions
governing that odense may constrain the sentence otherwise called for'
by the guidelines." The sentence may not exceed the statutory maxi mum for the offense of which the defendant was convicted"' and may

13. As used in this article and,the sentencing guidelines, the term "ofense of conviction" generally means a criminal statutory;provision that a defendant is convicted' of
violating. The' olfense of conviction may oi may not coincide with the "real oB'ense,"

-

which encompasses the actual criminal conduct associated with the ofense of conviction.
To illustrate, adefendant's olfense of conviction may be a violation of 21 U.S.C. 5 84305)
(using a communication facility to arrange a controlled substance odenae. commonly

known as a "telephone count"), whereas the actual odense conduct may have involved
the sale within 1,000 feet of a school (see 21lU.S.C.$ 845a) of 1 kilogram of cocaine (see
21 U.S.C. 5 841(a)(1)(l))(1),(B)) to a person lunder the age of 21 (see 21 U.S.C. € 845).
'
L"
SerrrnNclNG
14. Um-ian S1-lvms SEN-rENCmG CoMMissioN. PnaiJmrmw
Guinaunzs 10-18 (September 1986) [ hereiniafter Puunurumv Dmrr ] .

15. Um-laD S1-hes SrmrsNcmc CoMMissioN. REVISED DB/in SENTENCING GUlDaLmas
(January 1987) [ hereinafter REVISED D1m?-r ] .
16. For a thorough discussion of this and several other compromises involved in the
development of the guidelines, see Breyer, The Federal Sentencing Guidelines and the
Key Compromises Upon' Which They Rest; 17 Horsriu L. Rev. 1 (1988).
17. 28 U.S.C. 5 994(a).(supp. V 1987),(Commission to promulgate guidelines and
policy statements that are "consistentwith all pertinent provisions of [ title 28] and title
18, United States Code"). Theguidelines must be consistent with the authorized
sentences as weu. as with the applicable statutory maximum and minimum penalties. See
Mistretta v. United States, 109 S. Ct. 647 (1989); United States v. Donley, 878 F.Zd 735,
741 (3d Cir.), petition for cert. Ned, No. 896108 (U.S. Nov. 13, 1989).
18. U.S.S.G. 5 5G1.1(a) (guideline sentence "may not exceed statutorily authorised
maximum sentence); see United States v. Lawrence, 708 F. Supp. 461, 463 (D.P.R. 1989)
(guidelines provide that if the sentencing "range is greater than the statutory maximum

3

'
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for bank robbery, not just in terms of the statutory maximum," but
also with regard to the Chapter Two guideline that will apply at sen tencing and the offense conduct that will be taken into account by that
guideline," subject to possible further adjustments in Chapter Three.
The Commissions decision to place some emphasis on the offense
of conviction gives the prosecutor a limited role in shaping the guide line sentencing range. Through plea negotiations, the defense attorney
also can have some influence over the guideline sentence. Conse quently, some have contended that the sentencing guidelines have
shifted sentencing discretion from the court to the attorneys." This
contention, however, is based on an incorrect imderstanding of the op eration of the guidelines.
Although comprehensive analysis of the interaction of guidelines
and plea negotiation practices is beyond the scope of this Article,"
such aconclusive characterization is at worst a gross misunderstanding
of the manner in which the criminal justice system has operated (both
pre - and post - guidelines) and at best an oversimplification and exag geration. For example, prosecutors have always possessed ultimate au thority, subject to constitutional limits, to determine the charge, if any,
that will be brought." It naturally follows that such decisions dictate
the statutory parameters within which courts have had to make sen tencing decisions. ,Although the sentencing guidelines have not changed

lines Manual are determined under a Relevant Conduct standard and potentially may
apply depending on the real offense conduct, regardless of which guideline in Chapter
Two is dictated by the conduct in the count of conviction. See inlrn notes 58 -64 and
accompanying text.
25. Compare 18 U.S.C. 5 2113(b) (1988) (maximum sentence of 10 years for nonvioe
lent bank theft) with I8 U.S.C. S 2113(a), (d) (1988) (maximum sentence of 20 years, or
25 years if a dangerous weapon is used, for bank theft involving force and violence).
26. Compare U.S.S.G. S 281.1 (base offense level for larceny is 4) with U.S.S.G. 5
283.1 (base oiense level for robbery is 20).
27. See, eng., United States v. Roberts, 726 F. Supp. 1359 (D.D.C. 1989); United
States v. Bethancurt, 692 F. Supp. 1427 (D.D.C. 1988). In Bethimcurt and Roberts the
district judge expressed a number of contradictory frustrations, most of which relate to
inherent features of plea bargaining that are largely unaffected by the sentencing guide lines. While on the one hand he decried any shift of discretion to the prosecutor, on the
other he criticized the central feature of the guidelines ile., Relevant Conduct), which
significantly reduces the impact of prosecutorial charge selection and plea bargaining by
ensuring that the court will be able to consider the defendants real offense behavior in
imposing a guideline sentence.
28. Acting at the Chairman's appointment, Commissioner Ilene H. Nagel, Professor
Stephen Saltzburg (ex otficio member) and Professor Stephen Schulhofer have initiated
a comprehensive study of the impact of plea practices on the operation of sentencing
guidelines.
29. See

United States v. Nixon, 418 U.S. 683, 698 (1974); United States v. Batchel -

der, 442 U.S. 114, 124 - 25 (1979).

[7]
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-

lated offense.""
The commentary to this guideline describes in detail the operation
and rationale for this exception." As indicated in the commentary, this
deviation from the general rule is gi- ounded inthe legislative history of
the Sentencing Reform Act." The House version of sentencing reform
legislation" generally provided for; a strict, ofense of conviction sentencing guideline system. Conversely, the Senate version," while it did
not expressly specify, seemed to lean toward a real ofense system."
The House bill included one impoiitant exception to its offense of con
viction system approach: it would have permitted a court to consider
facts outside the offense of conviction "if stipulated as part of aplea
agreement. For example, if the defendant pled guilty to theft, but ad mitted the elements of robbery as part of the agreement, the guideline
for robbery could be applied. The sentence, of course, could not exceed
the maximum sentence for theft."?' The Commission adopted this ex ception to the olfense of conviction "starting point" rule because of its
sentencingutility and fairness.
The purpose of thisexception is to achieve a closer conformity be tween the charged ofense and the i- eal offense conduct in those limited
situations in which a defendant admits to conduct that satisfies the
elements of a more serious oifense thanthe offense to which he pleads.
Itis not enough that the defendant simply admitat sentencing to more
serious criminal activity than the charged olfense proscribes; rather, a
negotiated quid pro quo as part of alplea of guilty or nolo contendere is
contemplated." In such a case, the' Govemment agrees to foregoprose cution of a more serious charge int exchange for gaining application of
the guideline applicable to the more serious charge. The defendant
agrees to the use of that guideline in exchange for limiting his statu tory exposure and, perhaps, avoiding other guideline and statutory
consequences." Accordingly, the lguideline application procedure in
[

'

.

34. U.S.S.G. 5 181.2(a).
35. U.S.S.G. 5 181.2, comment. 01.1);, see also

infru appendix, at 522-24 (quoting

text of comment).

36. See U.S.S.G. 5 181.2, comment.(n.l).
37. H.R. 6012, Sentencing Revision Act of 1984. 98th cong., 2d Seas., 130 CONG. Rsc.
-

20,702.

38. S£1762, Titlell, 98th Cong., Ist Sees., 129 CONG. REC. 22883-917 (1983); S; 668,
98th Cong., Ist Sess., 129 CONG. REC. 3797 = 814 (1983). S. 668 and S. 1762, Title II, both

were entitled "ThesentencingReform Act;of 1983." The bills were ultimately enacted as
Pub. L. No. 98 -473, Title II, 98 Stat. 1988 (1984).
39. See S. Rer. No. 225, 98th Cong.,

Ist Sees. 37, reprinted in 1984 U.S. Conn Cone.

& Anmu. News 3182, 3220.
40. HE REP. No. 1017. 98th Cong., 2;*1 Seas. 99 (1984).
41. United States v. Guerrero, 863 F.Zd 245,*248 (Zd Cit. 1988).
42, For example, by negotiating a plea to a less serious oiense while stipulating to

JI91
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of Relevant Conduct (or within bounds but not adequately taken into
account by the applicable offense conduct guideline and pertinent ad
justments) may then be considered by the court under section 181.4."
The court may consider the additional information for two important
purposes: determining theappropriate sentence within the applicable
guideline ranges," and deciding whether a sentence outside the pre
scribed range is warranted," and. if so, the extent of the departure."
-

-

C.

A Composite of Sentencing Information.
-

Although section'1B1.3 is entitled "Relevant Conduct," the alter
native parenthetical title "Factors that Determine the Guideline
Range" perhapsrmore accurately describes the scope of this section,
since the real offense characteristics section of this guideline encom
passes more than just offense conduct. This section also includes other
factors and information that the offense guidelines of Chapter Two,
history
general adjustment guidelines of Chapter Three, criminal

guidelines of Chapter Four, and sentence determination guidelines of
Chapter Five make relevant for constructing the guideline range." For
example, subsection (a)(3) of the guideline encompasses harm that was
intended by, or that actually resulted from, the odense conduct; Sub section (a)(4), a "catch#all" provision, includes various other types "ofinformation that may be relevant in determining appropriate sentenc
ing ranges for particular offenses."

III.

SCOPE

dr

RELEVANT CONDUCT

-

The "acts and emissions" of the defendant and those of accom
plices for which the defendant is held accountable comprise the most
important elements of "Relevant Conduct." In large measure, the

guidelines of Chapters Two and Three place a template over these acts

18 U.S.C. 5 3553(a)(2)' (1988).
(1988). See U.S.S.G.
47. Section 181.4 essentially incorporates 18 U.S.C. 5 3661

bilitation.
181.4.

48. In a given case, the guidelines may specify three sentencing ranges: (1)

a range

of imprisonment; (2) a fine range; and (3) a range for a term of supervised release which,
term of
pursuant to 18 U.S.C. 5 3583(a) (1988),. may be imposed to follow a
imprisonment.

3553(b) (1988) (describing the authority and bases for a court to
sentence oumide the guidelines range (Le., "depart'?).
Wilkins, Sen 50. For a thorough discussion of departures and related issues, see
(1989).
REV.
429
LEE:
L.
&
WASH.
tencing Reform and Appellate Heuielu, 46
49. See 18 U.S.C.

5

51. See U;S,S.G. € 181.3.
52. See U.S.S.G. 5 lB1.3(a)(3) - (4).

For the text of this section,

at 526.

[111

see

infrn appendix,
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'under section 2D1.1 the guidelineslmandatega sentence enhancement
drug offor possession of a dangerous weapon in connection with a
fense;" Cases in which this has occurred have ,included situations in
which the weapon was not actually dsed in theoB'ense,vbut when it was
reasonable to conclude thatthe weapon was connected with and, there
fore, was possessed in. furtherance of the offense.'?
€Conduct subsequent to the coinmission of an offense may affect
the guideline sentencing range in a Riariety of ways. For example, a de
fendant may receive a two - level ehhancement for obstruction under
section 3C1.1," or. a two - level reduction for acceptance of responsibil
ity under section 3E1.1." Courtsvhave recognized sentence enhance
rnents for obstructive conduct occurring at various stagesof the crimi nal justice process. For example, they have given .two level
-

-

-

-

-

enhancements for obstructive, conduct priori to an arrest," at trial,"

and after a conviction but prior to sentencing." With respect to deter
mining whether a defendant has laccepted responsibility within the
meaningof section 3E1.1, the releviant conduct of thedefendant" may
duct or information. along withvother releviirit, reliable information outside the bounds
a
of section 181.3, may be considered in "determining the appropriateisentence within
3553(b)
5
guideline range ormay warrant departure under*the standards of 18 U;S.C.
-

(1988).

"If

a dangerous weapon (in -

56. SeeU.S.S.G = 5 ZDl.I(b)(1). This section provides:
cluding a firearm) was possessed during commission of the offense, increase by 2 levels;"
-

be applied if the
Id. The associated commentary indicates thin ffltlhe adjustment should
was
connected with
is
clearly
imdrobable
that
the
weapon
it
weapon was present, unless
the ofense." U$;S.G. 5 2D1.1(b)(1). eomlrient. (n;3).
51. S€€, ag., United sms V. l-lewis', B11,Fed a (sui ci;. ieee) (pnhaneemem
(4tlicir.
proper for handgun on back seat of auto); United States Dl. White, 875 F.Zd 427
198) (enhancement proper for handgun fdund under front seat of auto); United Statesv.otero, 868 F.Zd 1412 15th Cir. 1989) (enhancement proper for handgun and ammuni
1989) (enhancement proper
tion in van); United States v, Holland, 884 F.2d354 (Bthcir.
for two handguns found during search of defendants residence); certedenied, 110 5, Ct;
-

-

-

552 (1989). But see United States v. Vasquez, 874 F.Zd 250 15th Ci!. 1989) (enhancement

improperwhere handgun later found in defendants apartment several miles from point
.

~

~

of cocaine buy);
58. U.S.S.G. 5 $C1;1
59, U.S.S.G. 5.3131.1.
(Sth Cit., 1989) (firing weapon at
60. United States v. Franco -Torres, 859 F.Zd 797

officer); United States v. Galvari-Garcia, 8~2 F.Zd 638 15th Cir.) (attempted concealiixent
Ct; 164 (1989);
of marijuana and flight from arresting oboes), cert;denied,' 110 S.
"
454
(Sth
Cit.
1989)
Ithreatening
informant).
United States v. Williams, 879 F.Zd
(6th Ci;.) (perjury at trial). een
61. United States v. Acosta - cames, 878 F.Zd 945
denied, 110 S. Ct 255 (1989)
62. United States v. Velasqueg - Mercado, 872'F.2d 632 15th Cir.) (lying to probation
officer preparing presentence report, perjury at sentencing hearing, and threatening wit
ness); cert. denied, 110 S. CL 187 (1989).!
63. Relevant Conduct determines not pnly the base oiense level and specific odense
-

(

characteristicsin Chapter Two., but also the adjustments in Chapter Three, including

II131
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uted to a defendant includes "all acts and omissions . . . aided and
abetted by the defendant, or for which the defendant would be otherwise accountable," that are within the temporal dimension previously
described." The "aided and abetted" aspect of this Relevant Conduct
defmitional phrase is derived from 18 U.S.C. 5 2." The concept is well
understood and requires little amplification here. The illustrations in
the commentary to section 181.3 provide several examples of aided
and abetted activity for which a defendant should be held accounta
ble." Cases that have applied the guidelines provide further illustra tions of how the courts, consistent with the Commissions intent, are
interpreting and applying this aspect of Relevant Conduct."

1, 1989. U.S.S.G. 5 181.3, comment. (hist. n.). The January 15, 1988
amendments were an effort to clarify, rather than alter, the intent of the Commission.
See United States v. Fredericks, No. 89-6009 (10th Cir. Feb. 28, 1990); United States v.

effective November

Guerrero, 863 F.Zd 245, 250 (Zd Cir. 1988). The amendments eEective November 1, 1989

similarly reliect the Commissions purpose of refining and clarifying the original intent,
rather than substantively changing the scope of the guideline. See U.S.S.G. 5 181.3, App.

1'

C (amendments 76 -78. 303).
66. U.S.S.G. S 181.3(a)(1).
67. 18 U.S.C. 5 2 (1988). This section provides:

Principals
Whoever commits an oiense against the United States or aids, abets,
counsels, commands, induces or procures its commission, is punishable as a
principal.
(b) Whoever willfully causes an act to be done which if directly performed
by him or another would be an offense against the United States, is punishable
as a principal.
5 2.

ca)

Id.

68. See U.S.S.G. 5 IBI.3 comment. (n.l). Illustrations b and d describe different
types of "aided and abetted" activity:
b. Defendant C, the getaway driver in an armed bank robbery in which
$15.000 is taken and a teller is injured, is convicted of the substantive count of
bank robbery. Defendant C is accountable for the money taken because he
aided and abetted the taking of the money. He is accountable for the injury
inflicted because "he participated in concerted criminal conduct that he could.
reasonablyforesee might result in the infliction of injury.

'

d. Defendants F and G, working together, design and execute a scheme to
sell fraudulent stocks by telephone. Defendant F fraudulently obtains $20.000.
Defendant G fraudulently obtains $35,900. Each is convicted of mail fraud.
Each defendant is accountable for the entire amount ($55,000)because each
aided and abetted the other in the fraudulent conduct. Altematively, because
Defendants F and G engaged in concerted criminal activity, each is accountable for the entire $55,000 loss because the conduct of each was in furtherance

of the jointly undertaken criminal activity and was reasonably foreseeable.
Id.

69. See, eg., United States v. Moskowitz, 888 F.Zd 223 (Zd Cit. 1989) (defendant
instructed co-defendant to "cook" cocaine on aircraft and aided transportation of bu
tane); United States v. White, 875 F.Zd 427 (4th Ci!. 1989) (section 1Bl.3(a)(1) includes

[15]
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realm of what is commonly referredtb as the "Pinlzerton" rule." Two
key points should. be noted. First, theguidelines specifically employ
this doctrine to cover any "criminal activity undertaken in concert
with others, whether or not chzzrgedlus £z conspiracy."" This similar
sentencing treatment for jointly - undertaken activity, regardless of
whether there is an actual convictionfor the crime of conspiracy, is
I

N-

consistant with the statutory instructions given. to the Commission."

This policy also supports current views that conspiratorial criminal

conduct is ordinarily of the same se1iious character as the underlying
crime that is the object of the conspiiiacy." Treating concerted activity
Hsimilarly for sentencing purposes, regardless ofliow it is charged, is
"consistent with the "real ofense" nature of Relevant Conduct and
avoids sentencing disparities that otherwise could result from the exers
cise of prosecutorial chargingdiscretfion. While this objective was in =
tended by the Commission from the dutset under its Relevant Conduct
guideline; the November 1, 1989 revision of thecommentary states the
point more clearly." The clarified commentary should further this im portant sentencing principle and ensure that, in applying Relevant
Conduct, courts look beyond the malnner in which jointly - undertaken
of that conduct."
activity is charged in order to
assess the seriousness
Pinkerton v. United States, 328 U.S.I 640 (194G). This decision is regarded as
case for the proposition that membership in a conspiracy is sufficient for
criminal liabilitynot only as a conspirator but also for all specified offenses committedin
W. LBF.£.VjE & A. Scorr, supro note 71, S 6.8, at 153.
furtherance of the conspiracy
*74. U.S.S.G. 5 IB1.3, comment. (n.I) (emphasis added).
75. See 28 U.S.C. 5 994(l)(2) (Supp. V 1997). This section instructs the Commission
to ensure that the sentencing guidelines redect the "general inappropriateness of imposing consecutiveterms of imprisonment for an bifense of conspiring tocomrnit
an ofense
"
While this
. . . and for an offense that was the sole object of the conspiracy
directive is aimed at the issue of concurrent dr consecutive sentencing, it is one indica tion that, for sentencing purposes, a conspiracy should be punished in a manner similar
to the substantive oB'ense that was the objel:t of the conspiracy. See also U.S.S.G. €
181.2(d) ("A conviction on a count charging is conspiracy to commit more than one offense shall betreated as if the defendant has been convicted on a separate count of
conspiracy for each offense that the defendaiit conspired to commit.").
("The
76. See, eg., United States v. D'Antoni, 874 F.Zd 1214, 1221 (Tth Cir. 1989)
73.

"

[ t ]he leading

.proper punishment for conspiracy is a functiisn of the gravity of the crime the defend ants conspired to commit. This point, acknowledged both in the new sentencing guidelines . . and in the second paragraph of [ 18:U.S.C.] section 371 . . . shows that a five
makes
no'sense.")
(Posner,
J.,
concurring)
(emphasis
.
.
.
yearceiling for all conspiracies
original).
77. See U.S.S.G. 5 1B1.3,comment. (n.l) (clearly requiring similar treatment for
"criminal activity undertaken in concert with others, whether or not charged as ci colispirocy") (emphasis added). Cf. U.S.S.G. Appl C. amend. no. 78 (previousversion stated:
"If the conviction is for conspiracy, it includes conduct in furtherance of the conspiracy
that was knownto or reasonably foreseeableiby the defendant").
78. For an example of a case in which an! appellate court apparently failed to recog

£171
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[ e ]ach retailer in an extensive narcotics ring could be held accountable
as an accomplice to every sale of narcotics made by every other re
for
tailer in that vast conspiracy. Such liability might be justified

those who are at the top directing and controlling the entire opera -

tion, but it is clearly inappropriate tovisit the same' results upon the
lesser participants in the conspiracy."

Similar considerations of sentencing proportionality motivated the
Commissions approach in the Relevant Conduct guideline. While mak ing some diferentiation based on the degree of criminal involvement,
the Commission believed it entirely appropriate to hold equally ac countable under Relevant Conduct those accomplices who, while not at
the apex of a criminal organization, were involved to such a degree that
the entire scope of the group criminal conduct should be fairly attrib uted to them. Thus, a court should focus on the language of the com mentary that describes conduct "reasonably foreseeable in connection
with the criminal activity the defendant agreed to jointly undertake.""
The examples in Application Note I of the commentary illustrate
various situations in which the "reasonably foreseeable" standard
under Relevant Conduct either attributes or precludes attribution of
criminal activity of others to a particular defendant. These examples
indicate that the reasonably foreseeable standard encompasses certain
"natural and probable consequence[ s ] "" that flow from the acts of an
accomplice in concerted criminal activity," but that accomplice acts
not reasonably foreseeable in connection with the criminal activity the
defendant agreed to jointly undertake should not be attributed." The

84. Id.
85. U.S.S.G. 5 181.3, comment. (n.l).
86. 2 W. LAFAVB & A. S€011, supm note 71, at 157.
87. See U.S.S.G. 5 181.3, comment. (n.l), illustration

(a). The illustration reads:
Defendant A, one of ten 06- loaders hired by Defendant B, was convicted
of importation of marihuana, as a result of his assistance in ofl'- loading a boat
containing a one - ton shipment of marihuana. Regardless of the number of
bates of marihuana that he actually unloaded, and notwithstanding any claim
on his part that he was neither aware of, nor could reasonably foresee, that the
boat contained this quantity of marihrtana, Defendant A is held accountable
for the entire one-ton quantity of marihuana on the boat because he aided and
abetted the unloadinghand hence the importation, of the entire shipment.

Id.
88. See U.S.S.G. 5 IB1.3, comment. (n.l), illustration (c). The illustration reads:
c. Defendant D pays Defendant E a small amount to forge an endorsement on

an $800 stolen govemment check. Unknown to Defendant E, Defendant D
then uses that check as a down payment in a scheme to fraudulently obtain'
$15,000 worth of merchandise. Defendant E is convicted of forging the $800

check. Defendant E is not accountable for the $15,000 because the fraudulent
scheme to obtain$15,000 was beyond the scope of. and not reasonably foresee able in connection with, the criminal activity he jointly undertook with De -

[191

ai
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defendants mental state," or any luther subjective information rele
(a)(l)
of
Subsection
vant to the circumstancesof the particular case.
the Relevant Conduct guideline thus encompasses both "temporal"
and "attribution" dimensions. Moreover, the two are not mutually ex
elusive. For example, a defendant may be held accountable for acts of
accomplices in preparation for an offense or in an attempt to escape
from apprehension after the offense. In other words, the attribution
dimension can apply in concerted activity at any stage within the tem poral dimension."
C.

The Third Dimension of Relevant Conduct

Section 181.3(a)(2) contains if third dimension of the Relevant
Conduct guideline. This section provides a defmitional rule incorporat
-

ing both dimensions of subsection (6)(1) which, for certaintypes of of
fenses, again reaches beyond the coi1nt of conviction to encompass ad
ditional criminal activity. This part of the guideline includes, "solely
,with respect to. offenses of a character for which S3D1.2(d) would re quiregrouping of multiple colmts; all such acts and omissions that
were part of the some course of cortduct or common scheme or plan as
the offense of conviction.""
In understanding the scope and purpose of this rule, the commentary languagein Application Note 2 and the Background Commentary
-

are particularly helpful.Applicatioii Note

2 states:

"Suchacts and omissions," as used in subsection (a)(2), refers to acts
and omissions committed or aided and abett/ed by the defendant, or
for which the defendant would be otherwise accountable. This subsec
multiple
on
of
types
for
which
convictions
lion applies to oienses
counts would be grouped togethe} pursuant to 53D1.2(d); multiple
convictions are not required."

The reference to"such acts and omissions" of subsection (a)(2) is
-

an incorporation by reference of the entire scope of conduct, in both
"temporal" and "attribution" dimensions discussed above, included
within subsection (a)(I). Accordingly, a court must keep in mind this

93. .The guidelines and policy statements recognize that mentalstate may be a basis
for departure in exceptional cases. See U.S.S;G. 5 5K2.13, p.s..
94. Section 3131.1, which pertains to Acceptance of Responsibility, takes into account'only the individual acts or emissions of a defendant. See U.S.S.G; 5 3E1.1. The
absence of an attribution dimension in this guideline is consistent with both the purpose
of sentencing adjustments and the fact that it applies to individual defendant conduct
subsequent to the completion of an offense.
95. U.S.S.G. 5 1BI.3(a)(2) (emphasis' added).
96. U.S.S.G. 5 181.3(a)(2), comment. (n.2).
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duct of any one count of conviction that is part of a scheme or course
of conduct includes all of the conduct (within the scope of subsection
(a)(l)) that is part of the scheme or pattern. The Multiple Counts
guidelines then operate to ensurethat there is no double - counting of
the same conduct in those situations in which more than one count of
conviction of this type is involved."'
The terms "same course of conduct" and "common scheme or
,plan" used in subsection (a)(2)'"' are not defined in the guideline or
commentary. The terms, however, have some analog in Federal Rule of
Criminal Procedure 8(a),"' pertaining to Joinder of Offenses, and pre guideline case law interpreting its terms. Rule 8(a) permits offenses to
be charged in the same indictment if the offenses "are based on . . .
two or more acts or transactions connected together or constituting
parts of a common scheme or plan."" The case law interpreting this
phrase demonstrates that courts focus on the connection between the
offenses in terms of time interval, common accomplices, common vic
tims, similar modus operondi, or other evidence of a common criminal
endeavor involving separate criminal acts."' One could reasonably con clude that the Commissionintended similar linkage among acts or
omissions in its' employment of the "common scheme or plan" phrase
in subsection .(a)(2). Hence, multiple embezzlements over a period of
time, or multiple drug deliveries on different occasions would each be
considered part of a "common scheme or plan" within the meaning of
section 181.3(a)(2).
The phrase "same course of conduct," as used in subsection (a)(*2),
does not have an exact counterpart in Rule 8(a) of the Federal Rules of
Criminal Procedure. The phrase, however, at least encompasses that

portion of Rule 8(a) permitting joinder of oB'enses that "are of the
same or similar character" or that involve "two or more acts or trans
is
broader
than
this
actions connected together)"" The guideline term
analogous language, since it does not require a connection between the
acts in the form of anoverall criminal scheme. Rather, the guideline
term contemplatesthat there be sufficient similarity and temporal
proximity to reasonably suggest that repeated instances of criminal be -

Id. at

1212 n.20.

103.
104.
105.
106.
107.

See U.S.S.G. 5 3D1.1 - .5.
See U.S.S.G. 5 1Bl.3(a)(2).
FED.

R. Clam. P. 8(a).

Id.

See, e.g., United States v. Sanko, 787 F.Zd 1249 (Bth Cit. 1986); United States
v. Valentine, 706 F.Zd 282 (10th Cit. 1983); United States v. Jordan, 602 F.Zd 171 (Bth
Cir.), cert. denied, 444 U.S. 878 (1979); cl., United States v. Chinchic, 655 F.Zd 547 (4th
Cir. 1981) (interpreting Federal Rule of Criminal Procedure 8(6)).
108. FED. R, Cam. P. 8(a).
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whether application of Relevant Conduct section 181.3(a)(2) should in clude eighteen thefts that did not result in a conviction, in determining
the appropriate guideline sentence for one theft that did."' The Scrog gins court, like the Wright court, recognized that prior to the adventof
the guidelines, judges sentenced on the basis of a defendants real offense conduct. Accordingly, the' criminal conduct embodied in the
other thefts related to the seriousness of the count of conviction for
sentencing purposes.'" Thus, the court upheld the inclusion of the
other thefts under Relevant Conduct)'?
The remainder of the Relevant Conduct guideline (Le., subsections
(a)(3), (a)(4), and (b)) is generally niore straightforward and limited in
application, thus requiring little ampliication in this article. "Harm,"
as described in, subsection (a)(3), isibroadly donned in Application
Note 3 to include any harm that rbsults from the acts or omissions
encompassed in subsections (a)(l) or (a)(2).'" Intended harm is partic ularly important with regard to inchoate ofenses, such as attempts,
solicitations and conspiracies."' Fu1ithermore, the guidelines consider
'thecreation of a risk of harm for several specific offenses, includinga
number of environmental offenses."'% Subsections (a)(4) and (b) simply
incorporate by reference into the 'Relevant Conduct guideline any
other conduct or information speciiiled in. the applicable guidelines.'",
]

.

IV.

STANDARD AND BURDEN

dr Plz00F APPLICABLE To RELEVANT

CONDUCT

Two ,important issues related tq practical applicationof Relevant

Id. at'1211 -12.'
I14. The Scroggins court stated:
113.

.

jun assessing the Seriousness of that lone theft ] offense the guidelines took
into account the fact that appellant's obenee ofconviction was'not an isolated
event, but father was;the last of a series of oienses. Theevidence of these
prior thefts eliminates anyargument that some concatenation of fortuitous cir cumstanoes provoked appellant into committing his oifense of conviction on
the spur of the moment: appellant's prior thefts establish that he acted purposefully on December 16, having had the opportimity to consider the criminality of his act and its consequences. Such purposefu] criminal conduct demands greater punishment. both to redect societys desire for retribution and
to ensure specitic deterrence against future criminal conduct by appelJant. In
aggregating the loss occasioned by all Idf appellant's thefts, therefore, the,
guidelines reiiect the full magnitude of appellant?s culpability.
-

Id. at

-

1213.

115. Id.
116. See U.S.S;G. 5 181.3, comment. (n.3).

117. See U.S.S.G.
118. See id.
119. See U.S.S.G.

5

181.3, comment. (n.4).

5

181.3(a)(4), (b).
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Relevant Conduct, are contested. Some lesser standard may be ade
quate, however, when a factor is uncontested.'" The guidelines en
hance procedural fairness by largely determining the sentence accord
ing to specific, identified factors, each of which a defendant has an

opportunity to contest, through evidentiary presentation or allocation,
at a sentencing hearing. The advent of guideline sentencing thus
presents no convincing reason to conclude that constitutional stan
dards are somehow stricter when guidelines are used to assist in fash ioning the appropriate sentence, or that policy considerations compel
use of a higher standard."' Hence, courts should apply the guideline
adjustments within the realm of Relevant Conduct when those adjust
ments are established by the preponderance of the evidence.'"
Similar constitutional and policy considerations apply with respect
to the burden of proof or persuasion. A defendant does not have a con stitutional right to a specific sentence"' or to the lowest possible sen tence."' Rather, the defendant is "entitled only to have his sentence
correctly determined in accordance with the applicable law and based
upon reliable evidence!"" Moreover, the authors of the Sentencing
Reform Act specifically rejected an approach that would entitle a de fendant to the least severe sentence, adopting instead a framework
designed to achieve the most appropriate sentence, with the multiple
purposes of sentencing in mind."'
For these reasons, once the correct guideline and a base offense

128. See United States v. Smith, 887 F.Zd 104, 108 (bth Cir. 1989) (guidelines case
holding that all drug quantities resulting from defendant's course of conduct, scheme or
in determining
plan, including those charged in dismissed count, should be considered
guideline sentence if supported by "some minimal indicium of reliability beyond mere
allegation"); United States v. Restrepo, 832 F.Zd 146, 149 - 50 (11th Cir. 1987) (pre guide

lines case holding that government need only produce "some reliable proof").
(4th Cir.), cert.
129. See United States v. Urrego Linares, 879 F.Zd 1234, 1237-38
1989).
denied, 110 S. Ct. 346 (1989); United States v. Guerra, 888 F.Zd 247 (Zd Cir.
United
also
see
Guerra,
888
F.Zd
247;
1238;
879
F.Zd
at
Linores,
130. See Urrego
States v. Wright, 873 F.Zd 437, 441 list Cir. 1989); United States v. McDowell, 888 F.Zd
285 (3d Cir. 1989); United States v. Caste, 889 F.Zd 562 (Sth Cir. 1989), cert. denied, 110
888 F.Zd 490 (Tth Cir. 1989); United States v.
S. Ct. I164 (1990); United States v. White,
Gooden, 892 F.Zd 725 (Bth Cir. 1989), petition for cert. filed, No. 89- 6786 (U.S. Feb. 6,
1990).

Gardner v. Florida, 430 U.S. 349, 358 (1977).
132. Greenholtz v. Inmates of the Nebraska Penal & Correctional Complex, 442 U.S.
131.
1, 7

(1979).
133. Urrego - Linpres, 879 F.Zd

at 1239 (citing Townsend v. Burke, 334 U.S. 736

(1948)).
134. S. REP. No, 225, 98th Cong., Ist Sess. 78 (1983) (explaining that the Senate
Judiciary Committee had rejected the "lockstep" procedure recommended by the Ameri
can Bar Association that would have mandated court consideration of sentencing alternatives in increasing order of severity).
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attribution dimension, focus ing on the conduct of others acting in concert with the defendant and
for which the defendant should be held accountable at sentencing; and
(3) a third dimension, limited to ce1itain types of offenses such as drugs
or monetary ,value offenses, that incorporates both of the first two
dimensions and permits the court tb look beyond the actual odense of
conviction to the entire range of a defendants similar odense behavior.
Once the court has determinedithe offense conduct guideline most
applicable to the offense of conviction, it is this composite of the de fendant's conduct andrelated information that essentially determines
the appropriate guideline sentencing range. In applying Relevant Con ance of responsibility; (2) an accomplice
]

duct precepts and resolving related disputes, courts generally should be
governed by a preponderance of the evidence standard of proof- with
the burden of persuasion generally resting on the government to estab-

*

,

lish aggravating factors and on the defendant to establish mitigating
ones. The court can then draw upon any other reliable, relevant infor mation to complete the fashioning (if an appropriate sentence. The end
result, and the objective of the guideline system, is to balance concems

of uniformity (Le., treating defendants with similar criminal histories
who engage in similar oifense condhct in a similar manner) with con cerns of individual fairness, so that the sentences imposed by federal

courts are just and effective.

[29]
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only one offense guideline referenced. When a particular statute
proscribes a variety of conduct that might constitute the subject of

different offense guidelines, the court will determine which guide line section applies based upon the nature of the offense conduct
charged in the count of which the defendant was convicted.
However, there is a limited exception to this general rule. Where a

stipulation as part of a plea of guilty or nolo contendere specifi cally establishes facts that prove a more serious offense or offenses
than the offense or offenses of conviction, the court is to apply the
guideline most applicable to the more serious offense or offenses
established. The sentence that may be imposed is limited, however,
to the maximum authorized by the statute under which the de fendant is convicted. See Chapter Five, Part G (Implementing the
Total Sentence of Imprisonment). For example, if the defendant
pleads guilty to theft, but admits the elements of robbery as part
of the plea agreement, the robbery guideline is to be applied. The
sentence, however, may not exceed the maximum sentence for
theft. See H. Rep. 98 - 1017, 98th Cong., 2d Sess. 99 (1984).
The exception to the general rule has a practical basis. In cases
where the elements of an offense more serious than the oiense of
conviction are established by the plea, it may unduly complicate
the sentencing process if the applicable guideline does not reflect
the seriousness of the defendant's actual conduct. Without this ex ception, the court would be forced to use an artificial guideline and
then depart from it to the degree the court found necessary based
upon the more serious conduct established by the plea. The proba tion oflicer would first be required to calculate the guideline for the
offense of conviction. However, this guideline might even contain
characteristics that are difficult to establish or not very important
in the context of the actual offense conduct. As a simple example,
€ZBLl (Larceny, Embezzlement, and Other Forms of Theft) con tains monetary distinctions which are more significant and more
detailed than the monetary distinctions in 5283.1 (Robbery).
Then, the probation officer might need to calculate the robbery
guideline to assist the court indetermining the appropriate degree
of departure in a case in which the defendant pled guilty to theft
but admitted committing robbery. This cumbersome, artificial pro cedure is avoided by using the exception rule in guilty or nolo contendere plea cases where it is applicable.
-

As with any pleaagreement,

the court must first determine that

the agreement is acceptable, in accordance with the policies stated

in Chapter Six, Part B (Plea Agreements). The limited exception
provided here applies only after the court has determined that a
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there are cases in which the jury's verdict does not establish whichoffense(s) was the object of the conspiracy. In such cases, subsec
tion (d) should only be applied with respect to an object offense
alleged in the conspiracy count if the court, were it sitting as a trier
of fact, would convict the defendant of conspiring to commit that

-

object offense. Note, however, if the object offenses specified in the
conspiracy "count would be grouped together under €3DI.2(d) (e.g.,
a conspiracy to steal three govem~lent checks) it is not necessary
to engage in the foregoing analysis, because €181.3(a)(2) governs

consideration ofthe defendant's conduct.
-

Historical Note: Effective November li, 1987. Amended efl'ective Janu
ary 15, 1988 (see Appendix C, amendinent 2); November 1, 1989 (see
Appendix C, amendments 73-75 and 303).
=

5181.3; Relevant, Conduct (Factors that Determine the
.

Guideline Range)
(a)

Conduct) and Three
(Adjustments). Unless otherwise specified, (i) the
base oifense 'level wliere the guideline specifies more
than one base off~nse level, (ii) specific offense
characteristics and (iii) cross references in Chapter
Two, and (iv) adjustments in Chapter Three, shall be.
Chapters

Two

-

( Offense

-

-

determined on thebasis of the following;
(1), all acts and omissions committed or aided and
abetted by thle defendant, or for which the
defendant would be otherwise accountable, that

occurred during the commission of the oifense.
of conviction, iii preparationfor that offense, or
in the course of attempting to avoid detection or
responsibility flor that oifense, or that otherwise
were in furtherance of that offense;
,

(2)

solely with respect to odenses of a character for
of
which €3D1.2(d) would require grouping
multiple counts, all such acts and omissionsthat
were part of the same course of conduct or
common scheine or plan as the odense of
conviction;

(3) all harm that resulted from the acts or
Omrsslons specified in subsections (a)(l) and
(a)(2) above, al1d all harm that was the object of
such acts or oinissions; and
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RELEVANT CONDUCT

1990]

527

neither aware of, nor could reasonably foresee, that the boat con tained this quantity of marihuana, Defendant A is held accoimta ble for the entire one - ton quantity of marihuana on the boat be cause he aided and abetted the unloading, and hence the
importation, of the entire shipment.
b.

Defendant C, the getaway driver in an armed bank robbery in

which $15,000 is taken and a teller is injured, is convicted of the
substantive count of bank robbery. Defendant C is accountable for
the money taken because he aided and abetted the taking of the

money. He is accountable for the injury inflicted because he participated in concerted criminal conduct that he could reasonably fore -

see

might result in the infliction of injury.

Defendant D pays Defendant E a small amount to forge an en dorsement on an $800 stolen government check. Unknown to De fendant E, Defendant D then uses that check as a down payment
in a scheme to fraudulently obtain $15,000 worth of merchandise.
Defendant E is convicted of forging the $800 check. Defendant E is
not accountable for the $15,000 because the fraudulent scheme to
obtain $15,000 was beyond the scope of, and not reasonably fore c.

seeable

in connection with, the criminal activity he jointly under -

took with Defendant. D.

d.' Defendants F and G, working together, design and execute a
scheme to sell fraudulent stocks by telephone. Defendant F fraudulently obtains $20,000. Defendant G fraudulently obtains $35,000.
Each is convicted of mail fraud. Each defendant is accountable for
the entire amount ($55,000) because each aided and abetted the
other in the fraudulent conduct. Altematively, because Defendants
Fand G engaged in concerted criminal activity, each is accountable
for the entire $55,000 loss because the conduct of each was in fur therance of the jointly undertaken criminal activity and was rea sonably foreseeable.
e.

Defendants H arid I engaged in an ongoing marihuana importa-

tion conspiracy in which. Defendant J was hired only to help offload a single shipment. Defendants H, I, and J are included in a
single count charging conspiracy to import marihuana. For the pur poses of determining the offense level under this guideline, Defend ant J is accountable for the entire single shipment of marihuana he
conspired to help import and any acts or omissions in furtherance
of the importation that were reasonably foreseeable. He is not ac countable for prior or subsequent shipments of marihuana im ported by Defendants H or I if those acts were beyond the scope
of, and not reasonably foreseeable in connection with, the criminal
activity he agreed to jointly undertake with Defendants H and I

[351
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18 U.S.C. 5 2242").

-

Background: This section prescribesj rules for determining the applica
ble guideline sentencingrange,whereas 51B1.4.(information to be
Used in lmposingsentence) governs the range of information thattbe
court may consider in adjudging sentence once the guideline sentencing range has been determined. Conduct that is not formally charged
or is not an element of the oB'enseg of conviction may enter into the
determination of the applicableguideline sentencing range. The range
of information that may be considered at sentencing is broader than
the range of information upon which the applicable sentencing range is
determined.
Subsection (a)establishes a rule of construction by specifying, in
the absence of more explicit instructions in the context of a specific
guideline, the range of conduct that is relevant to determining the applicable offenselevel (except for the determination of the applicable
offense guideline,which is governed by €181.2(a)). No such rule of
construction' is necessary with respect to Chapters Four and Five. because the guidelines in' those Chapters are explicit as to the specific
factors to be considered.
Subsection (a)(2) provides for consideration ofa broader rangeof
conduct withrespect toone class of offenses, primarily certain property, tax, fraud and drug offenses for Whichthe guidelines depend sub?
stantially on quantity,vthan with respect to other offenses such as as sault, robbery and burglary. The distinction is made on the basis of
53D1.2(d), 'whichprovides for grouping together ile., treating as a sin gle count) all counts charging offendes of a type covered by this subsec
tion. However, the applicability of isubsection (a)(2) does not depend
upon whether multiple counts are lalleged. Thus, in an embezzlement
case, for example, embezzled funds that may not'be specified in any
count of conviction are nonetheless included in deterrniningthe oiense
level if they uierepart of the same course of conduct or part of the
same scheme or plan as the count of conviction. Similarly, in a drug
distribution case, quantities and types of drugs not specified in the
count of conviction are to be included in determining the .oEense level
if they were part of the same course of conduct or part of a common
scheme or plan as the count of conviction. Onthe other hand, in a
robbery case in which the defendant robbed two banks, the amount. of
money taken in one robbery wouldlnot be taken into account indetermining the guideline range for the iother robbery, even if both robber ies were part of a single course of conduct or the same scheme or plan.
(This is true whether the defendant is convicted of one or both
robberies.)
Subsections (a)(l) and(a)(2) adopt different rules because offenses
of the character dealt with in subsection (a)"(2) (Le., to which 53D1.2(d)

-

-

.
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Commentary
Background: This section distinguishes between factors that determine
the applicable guideline sentencing range (5181.3) and information
that a court may consider in imposing sentence within that range. The
section is based on 18 U.S.C. 5 3661, which recodiiies 18 U.S.C. 5 3577.
The recodification of this 1970 statute in 1984 with an effective date of
1987 (99 Stat. 1728), makes it clear that Congress intended that no
limitation would be placed on the information that a court may con sider in imposing an appropriate sentence under the future guideline
sentencing system. A court is not precluded from considering informa-

tion that the guidelines do not take into account. For example, if the
defendant committed two robberies, but as part of a plea negotiation
entered a guilty plea to only one, the robbery that was not taken into
account by the guidelines would provide .a reason for sentencing at the
top of the guideline range. In addition, information that does not enter
into the determination of the applicable guideline sentencing range
may be considered in determining whether and to what extent to de part from the guidelines. Some policy statements do, however, express
a Commission policy that certain factors should not be considered for
any purpose, or should be considered only for limited purposes. See,
e.g., Chapter Five, Part H (Specific Offender Characteristics).

HistoriculNote: Elfective November 1, 1987. Amended effective Janu ary 15, 1988 (see Appendix C, amendment 4); November 1, 1989 (see
Appendix C, amendment 303).
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THE FEDERAL SENTENCING GUIDELINES
AND THE KEY COMPROMISES UPON
WHICH THEY REST
S tephen Breyer"

Since November 1987, the new Federal Sentencing Guidelines'
have been law.' Now that they have survived constitutional attack,'
' Circuit Judge. United States Court of Appeals for the First Circuit. This Article is
adapted from the Howard, Kaplan Memorial Lecture. delivered by Judge Breyer on April 13.

1988, at the Hofstra University School of Law.
1. UNrrED S1 lt1 Es SEN rENCmG COMM'N. FEDERAL SENTENCING GUmEUNES MANUAL
(1988) [hereinafter SENTENCING GUIDELINES ] .
2. The Comprehensive Crime Control Act of 1984, Pub. L. No. 98-473, 5 Zl7(a), 98
Stat. 1837. 2017-34 (codified as amended'at 28 USC. SS 991-998 (Supp. IV I986)), which
established the United States Sentencing' Commission to promulgate the Sentencing Guidelines. provided that the proposed Guidelines would take etfect six months after they were submitted by the Commission. unless Congress modihed or disapproved the Guidelines. See Comprehensive Crime Control Act of I984, Pub. L. No. 98-473. € Zl7(a), 98 Stat. 1837. 2017,
2023 (codified as amended at 28 U.S.C. 5 994(o) (Supp. IV 1986)).
3. See United States v. Mistretta, 57 U.S.L.W. 4I02 (U.S...lan. 18. 1989). The Su-

preme Court granted ceniorari before judgment by the Eight Circuit. because of the importance of settling the constitutionality of the Commission and its Guidelines amidst the "disarray among the Federal District Courts" over the issue. Id. at 4104-05. The Court concluded

that Congress had not violated the separation of powers principle by placing the Commission
in the judicial branch. where substantive sentencing decisions and judicial mlemaking have
traditionally been carried out by judges. Id. at 4111. The Court also concluded that Congress
had not violated the non-delegation doctrine in authorizing the Commission to promulgate the
Guidelines because Congress had provided "significant statutory direction." id. at 4116. More "
for hundreds of dilferent
over. the Court noted that [ dleveloping proportionate penalties
crimes by a virtually limitless array of otTenders is precisely the son of intricate. labor-inten"
Id. at 4107.
sive task for which delegation to an expert body is especially appropriate

l
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basic principles upon which they resti

A.

Comparing State and il-'ederal Guidelines

When the federal Commission began to write the Guidelines in
1985, both Minnesota' and Washington' had somewhat similar
guidelines systems in place. The federal task differed from that of
the state commissions, however, in two important ways. First, the
federal criminal code had many more crimes than most state codes.
Minnesota and Washington state commissions wrote guidelines for
251 and 108 statutory crimes, respectively, such as murder, theft,
robbery, and rape." The federal Commission had to deal with 688
statutes," including such complex criminal laws as the Hobbs Act,"
the Travel Act," and the Racketeer Influenced and Corrupt Organizations Act." Second, the political homogcneity in individual states
may have made it easier to achieve consensus. At the federal level
before 1985, scholars and practitioner s in the criminal justice community almost unanimously favored the concept of guidelines."
Oncethe Commission reduced thatlconcept to a detailed reality,
however, serious political differences began to emerge." Minnesotans
-

See Mum. Stu. ANN. ch. 244 app. (WSt Supp. 1989).
See WASH. REV. Coo = ANN. 5 9.94A.010-.910 (l988 & West Supp. 1989).
IO., See Mm}= . STAt. ANN. ch. 2514 app. at pi (West Supp. 1989); WASH. REV. CODE
ANN. 5 9.94A.320 (West Supp; 1989).

8.

9.

-

!. at app. A (statutory index).
I95I (I982).
13. 18 U.S.C. 5 1952 0982 & Supp. IV I986).
I4. iS U.S.C. 55 1961-1963 (*1982 & Supp.!lv 1986).
15. See, €.3., S. REF.NO. 225, 98th Cong,. 2d Sees. 37-38, reprinted in 1984' US. CODE
0980);
CONG. Be ADMIN. NEWS 3182, 3220-21; S. REP. No. 553, 96th Cong., 2d Sas. 9I2-13
Frankel, Lawlessness in Sentencing, 4l U. CIN. L.IREV. l (1972).

l!.

See SENTENCING GUIDBUNES, supru note

12.

I8 U.S.C.

5

>

16. See, eg., Sentencing Guidelines= Hearings on SentencingGuidelines Bejore the Sul>
comm. on Criminal Justice oj the House Comin. on the Judiciary, 100th Cong., lst Su.-ss. 55487 (1987) [ hereinafter Hearings Be/ore the Subcdmln. on Criminal Justice] (statement and
testimony of Sam J. BufTone, Chairperson, Comm. on the US. Sentencing Comm'n, American
Bar. Ass'n Section of Criminal Justice) (criticizingmroposed Guidelines provisions that he assorts would increase prison populations. curtail availability of probation and' parole allow

judges to depart from the Guidelines without adequate standards, and fail to adequately specify proper procedures); Public- Hearing Bejore the 'U.S. Sentencing Comin? 61 -68 (Washington, D.C., Dec. 2, 1986) [hereinafter Washington, DC., Public Hearing] (transcript on file at
Hofstra Law Review) (testimony of Stephens. Trdtt, Assoc. Attomey General, U.S. Dep't of
Justice) (arguingthat sentencing guidelines shouldirequire judgesto consider more "real" factors of the crime and the criminal in the cases before them); id. at' lZ2 -37 (testimony of

Marlene Young, Executive Director, Nat'l Org. for,vietim Assistance) (arguing that the crime
victim should be given a greater role in plea bargaining and sentencing); id. at 159 (testimony
of Hon. R. Lanier Anderson Ill, United States Court of Appeals, llth Cir.) (criticizing excessive amount of judicial resources needed to nm newly required sentencing hearings); id. at

1451.
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example, that in the Second Circuit, punishments for identical actual
cases could range from three years to twenty years imprisonment."
The Commission's own work indicates, for example, that:
the region in.which the defendant is convicted is likely to change
the length of time served from approximately six months more if
one is sentenced in the South to twelve months less if one is sen[F ]emale bank robbers are likely
tenced in Central California
to serve six months less than their similarly situated male counterparts . . . [and] black [bank robbery] defendants convicted . . . in
the South are likely to actually serve approximately thirteen
months longer than similarly situated bank robbers convicted . . . in
other regions."

=

To remedy this problem, Congress created the ,United States
Sentencing Commission, comprised of seven members ,(including
three federal judges) appointed by the President, confirmed by the
Senate, and instructed to write, by April 1987, sentencing guidelines
which would automatically take effect six months later unless Con gress passed another law to ithecontrary." Congress' statute pro vides instructions to the Cornmissionlisting many factors for it to
consider." The statute suggests (but does not require) that the
Guidelines takethe form of a grid that determines sentencing in
light of characteristics of the offense and characteristics of the offender." The resulting Guideline sentence would consist of a range,
such as "imprisonment for twenty to twenty- four months," the top of
which range cannot exceed the bottom by more than twenty- jive per cent." The judge might depart from the Guideline range," but if he
25. See S. REP. No. 225. 98th Cong. 2d Sess. 41 n.22 (citing A, PARTmDGE & W.
ELDRIDGE, THE SECOND CmcUiT SENTENCING STUDY; A REPOItr r0 Ti-rE JUDGES 1 -3
(1974)), reprinted in 1984 U.S. CODE CONG. & ADMBN. News 3182. 3224 n.22.
26. Hearings Bejore lite Subcomm. on Criminal Justice, rupru note I6. at 676-77 (testi mony of liene H. Nagel, US. Sentencing Commissioner). See generally I. Nagel, The Struc -

ture of Discretion under the United States Sentencing Commission Guidelines (Aug. 5, 1988)
(paper presented in Ottawa. Canada) (on file at Hofstra Law Review).
27. See Comprehensive Crime Control Act of 1984. Pub. 1.. No. 98 -473. 5 Zl7(a). 98
Stat. 1837, 2017-34 (codified as amended at 28 US.C. 55 991-998 (Supp. IV 1986)).
28. See 28 U.S.C. 5 994(c) - (n) (Supp. IV I986) (listing the twelve statutory considerations the Commission should have applied when constructing the Guidelines).
29; Id. 5 994(c)(l) -(7) (offense characteristics); id. S 994(d)(l) - ill)
(offender
characteristics).
30. Id. 5 994(b).
3I. See lb U.S.C. 5 3553(b) (Supp. IV 1986) (stating that a court "must presumptively
impose sentencing within range specified by Guidelines "unless the court Ends that an aggravating or mitigating circumstance exists that was not adequately taken into consideration by
the Sentencing Commission in formulating the guidelines and that should result in a sentence
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Look at the table on page 5.2 of the Guidelines" to deter -*
mine the sentence. Here, an offense level of "23," with three points
for the prior conviction, yields a range of fifty-one to sixty- threel
months, in prison for this armed robbery by a previously convicted
felon."
6.

7. Impose the Guideline sentence, or,
factors,,depart and impose a non -

if the court finds unusual

Gitideline sentence." The judge
must then give reasons for departure,{* and the appellate courts may
then review the "reasonableness" of the resulting sentence."
The Guidelines also contain rules for mlculating a fine," for
imposing a term of supervised release," for restitution," and so
forth. The basic steps, however, are the seven listed above.
If the Commission has done its job as it hopes, the resulting
term of confinement- about four toltive years - should strike most
observers as about the typical time! such an offender would have
served prior to the Guidelines.

D. The Two Bdiic Principles
..Two principles guided the. Commission throughout the period in
which it drafted the Guidelines; First, in creating categories and determining sentence lengths, the Commission, by and large, followed?
typical past practice," determined By an analysis of 10,000 actual
"cases.".second, the Commission rt-imained aware throughout the.

-

id. at 5.2, reprintedinjm app. Aat; 44.

41.
42.
43.

See

See id.
lb U.S.C.

5

3553(b) (Supp. IV 1986), discussed supra note 3l and accompanying'

44.

18 U.S.C.

5

3553(c) (Supp. IV 1986). discussed suprn note 32 and accompanying

text.
text.
U.S.C. 5 3742(d) (Supp. IV 1986), discussed supm note 33 and accompanying

45I

18,

46.
47.
48.
49.

See SENTENCING GUIDEUNB, supm note 1,.5 5E4.2.
See id. 5 5D3.1-3.

text.

See id.

5

5E4.1.

of the phrase "by and large!'

is necessary "because the Commission also made
important deviations from typicalpast practice in the Guidelines. The recommended sentence'
vis- a -vis certain white - collar criminals is one exaniple.A pre4Guidelines sentence imposed on
these criminals would likely take the form of straight prdbationary sentences. T he Guidelines,
however, generally provide for short terms of coniitement. See mpa notes 99 -117 and accompanying text.
50. The Commission med two data sources to construct its model of current sentencing
practice. The Federal Probation Sentencing and Supervision Information System (FPSSIS)
.

Use

-

-

provided a computer tape with information regarding nearly 100.000 criminaldispositions dur
ing a two- year period. The FPSSISfIle oontained,for each disposition. information describing
the offense, the defendant's background and criminalrecord, the method of disposition of the
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ing system and a "charge offense" system." It is a compromise
forced in part by 'a conflict inherent in the criminal justice system

itself: the coniiict between procedural and substantive fairness.
Some experts urged the adoption of a pure, or a nearly pure,
"charge offense" system." Such a system would tie punishments di rectly to the offense for which the defendant was convicted. One
would simply look to the criminal statute, for example, bank rob bery, and read off the punishment provided in the sentencing guidelines. The basic premise underlying a "charge offense" system is that
the guideline punishment is presumed to reliect the severity of the
corresponding statutory crime." The judge could deviate from the
presumptive sentence, however, in light of certain aggravating or
mitigating factors articulated in the sentencing guidelines."
The principal difliculty with a presumptive sentencing system is
that it tends to overlook the fact that particular crimes may be com mitted in different ways, which in the past have made, and still
should make, an important difference in terms of the punishment
imposed. A bank robber, for example, might, or might not, use a
gun; he might take a little, or a lot, of money; he might, or might
not, injure the teller. The typical armed robbery statute, however,
does not distinguish among these different ways of committing the
-

crime." Nor does such a statute necessarily distinguish between how
cruelly the defendant treated the victims, whether the victims were
56, See, e.g., Robinson, supm note 4, at 15-32 (articulating principles which explain the
germane factors a sentencing judge must consider in order to distribute sanctions on a factsensitive basis); Tonry & Coffee, Enjorcing Serirencing Guidelines= Plea Bargaining and Review Mechanisms, in THE SENTENCING CoMMissioN AND ns GUIDELINES NZ. 152-63 (A. von
Hirsch, K. Knapp & M. Tonry eds. 1987) (discussing the "real offense" system and the effect
the Guidelines would have on prosecutors' conduct and defendants', proclivity to plea bargain).
For elaboration on a "real otTense" sentencing system, see injm notes 64-68 and accompanying
text. For a discussion on a "charge offense" system, seeirljru notes 57-63 and accompanying
text.
57. The system of sentencing guidelines proposed (and ultimately rejected) in New York
State was largely a "charge offense" system, in which the "severity of the otTense" was determined almost exclusively by the charge under which the defendant was convicted. See NEW
You STATE COMM. oN SENTENCING GUIDELINE, DEERMINATE SENTENCING REPORT AND
RECOMMENDATIONS 6 (l985). Of course, under theproposed New York plan, the sentencing
judge retained the power to depart from the guidelines range of sentence based on "aggravat ing factors" or "mitigating factors," some of which were based on the "real offense," such as
whether the defendant treated the victim with deliberate cruelty (aggravating) or whether the

victim initiated the incident (mitigating). Id. at 86-89.
58. See sources cited i%z note 59.
59. See, eg., Mum. STAT, ANN. ch. 244 app. at Il.D (West Supp. 1989); H.R. 5690,
98th Cong., 2d Sess., 130 CONG. REC. 10,690 (1984).
60. See, eg. Mass. GEN. Laws ANN, ch. 265, 5 17 (West 1970).
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rules of evidence as the hearsay" dr. best evidence

rules," or the'

requirement of proof of facts beyond areasonable doubt."
Of course, the more facts the court mustfind in this informal
way. the more unwieldy the process lbecomes, and the less fair that
process appears to be. At the same time, however, the requirement
of full blown trial-type post- trial procedures, which include jury determinations of fact, would threaten the manageability that the procedures of the criminal justice system were designedto safeguard.
Those who favor a "real offense?' system argue that pre Guide
line systems were actually "real otferise" systems in that judges took
into account all the real facts of an offense (which they learned
about by reading the pre- sentence report), and did not make clear,.
which particular facts they relied upon when handing down the sentence." Too much weightcannot he placed upon this argument,
however, first, because it is not entirely true,"and,second; because it
was the unfair, hidden nature of prior sentencing practices that the
Guidelines set about to change.
The upshot is a need for':com:lromise. A sentencing guideline
system must have some real elements, but not so many that it be comes unwieldy or procedurally, unfair./The Commission's system
makes such a compromise. It looks to the offense charged to secure
-

*

>

'

-

-

,

-

65.

See,

that hearsay.

(l980);
,

eg.

United States v. Fatico, 603 F£Zd 1053, 1057 (Zd Cir. l979)(maintaining

if reliable, is admissible at sentencing proceedings). ser!. denied, 444 US.

,

.

1073?

I'

'
66. See. e.g.. United States v. Jarrett. 705 li.zd 198 (Tth Cir. 1983) (holdingthat rules
of evidence. specifically best evidence and hearsayj-ules, do not apply to a sentencing hearing),
url. denied, 465 U.S. 1004 0984).
'67. See, eg., Mcmillan v. Pennsylvania. 47? U.S. 79, 85-87 (1986) (upholding a Pennsylvania law providing that proof ofthevisible possession of a Erearm may be considered by a

judge at sentencing, even though such proof waslnot necessary to prove defendant's guilt at
trial beyond a. reasonable doubt).
68. See Tonry & Coffee, supm note 56. at} 152-54.
69. See. €.g., FED. R. CklM. P. 32(c)(3)(D) (allowing the court. to make a Gndihg regard,ing "allegations presented by the defendant that the pre-sentenoeinvestigation was inaccurate.
or to make a determination that such a finding is unnecessary since the alleged iriaccuracy will
not be considered in sentencing); see also Unitedstates vi. o'Neill, 767 F.Zd 780 787 (llth
-

198*5) (vacating sentence and remanding case for resentencing since trial court failed to
make.fmdings pursuant to Rule 32(c)(3)(D) of the Federal'Rules of Criminal Procedure as to
each confroverted "point of the presentenceinvestigation. or. altematively. to determine that no
finding was necessary); United States v. Petitto, 67 F.Zd 607, 609 (gth Cir. l985) (stating
that the purpose of Rule 32(c)(3)(D) of the Federal Rules of Criminal Procedure is to"'? 'en4
sure that a record is made as to eiactly what resolution occurred as to the controverted malrer,' " thereby ensuring accuracy of the record to be iised by the Parole Board or the Bureau.of
Prisons (quotingYFED. R. Cam. P. 32 advisory committees note)).

Cit.

=

-

]

.

-
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I3

Administrative Needs

A second, related critical compromise concerns the level of de tail appropriate within the system. This compromise was forced on
the Commission by the fact that the criminal justice system is an
administrative system and, accordingly, must be administratively
workable.

The problem of manageability arises in the context of two competing goals of a sentencing system: uniformity and proportionality.
Uniformity essentially means treating similar cases alike. Of course,
this goal could be achieved simply by giving every criminal offender
the same sentence. It can also be approached by creating only several relevant sentencing categories, such as "crimes of violence,"
"property crimes," or "drug crimes." In order to achieve uniformity,
however, a simple category such as "bank robberies" would lump
together cases which, in punitive terms, should be treated differently.
To avoid these obvious inequities, the proportionality goal seeks
to approach each of the myriad bank robbery scenarios from varying
sentencing perspectives. The more the system recognizes the ten
dency to treat different cases differently, however, the less manageable the sentencing system becomes." The punishment system be
comes much harder to apply as more and more factors are
considered, and the probability increases that different probation officers and judgeswill classify and treat differently cases that are essentially similar. Accordingly, it becomes harder to accurately predict how these factors will interact to produce specific punishments
in particular cases.
In its initial draft efforts," the Commission went much too far
to further proportionality goals. Subsequently, the Commission real ized that the number of possible relevant distinctions is endless. One
can always find an additional characteristic X such that if the bank
-

Consider the following hypothetical posed by the Commission to expose the unmanageability of a sentencing system which adopts numerous factors in setting punishment:
A bank robber with (or without) a gun, which the robber kept hidden (or bran
seriless
.(or
(or
merely
wamed),
injured
seriously
dished), might have frightened
76.

ously), tied up (or simply pushed) a guard, a teller. or a customer, at night (or at
noon), for abad (or arguably less bad) motive. in an effort to obtain money for
other crimes (or for other purposes), in the company of a few (or many) other robbers, for the first (or fourth) time that day, while sober (or under the influence of
drugs or alcohol). and so forth.
SENTENCING GUIDELINES, suprn note l. at 1.2.
77. See UNITED STATES SENTENCING COMM'N. SENTENCING GUIDELINES; PREUMmUY
DRAFT (1986).
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C.

The Nature oj li Commission

A third important compromise is rellected in the philosophical
of the
premises upon which the Commission rested its concept
by the
Guidelines. It is a compromise forced upon the Commission
institutional nature of the group guidelines writing process. Thoseindividuals disappointed byjthe compromise" may have failed to ad
equately consider the way in which governmental processes must in
evitably work.
More specifically, some students of the criminal justice system
"just
strenuously urged the Commission tb follow what they call a

-

'
'

deserts" approach to punishment. The "just deserts" approach would
require that the Commission list criminal behaviors in rank order ofseverity and then apply similarly ranked punishments proportion
ately." For example, if theft is considered a more serious or harmful
crime than pollution, then the thief should be punished more severely

-

than the polluter."
The difliculty that arises in applying this approach is that different Commissioners have different views about the correct rank order
the seriousness of dilferent crimes. In a group guideline writing'

of

process, the members

of the group inherently tend to "trade" over

particular items so .that each person Ends his own views reflected
only some, but not all, of the time. In other words, the group may
first accept the singular views of Commissioner /1, who believes that
environmental crimes are particularly serious; later, the group would
strongly address the criminal conduct which Commissioner B finds
repugnant; then the Commission would turn the floor over to Com
missioner C, who feels strongly about some other set of crimes. This
process tends to create increased punishments in each area."
80.
81.

See supra note 4.

See SUPPLEMENTMU

Revolt. suprn note 50. at

15 -16; see

Public Hearing, supru note lb. at 63 (testimony of Stephen S.
U.S, Dep't of Justice); Nagel. supm note 26, at 18.

also Washington, D.C..

Trott, Assoc. Attomey General,
-

Washington, D.C., Public Hearing. supro note 16, at 65-66 (testimony of Ste
phen S. Trott, Assoc. Attorney General, U.S. Dep't of Justice).
in the District of Columbia
83. For example, the Sentencing Guidelines Commission
"Incest, Except Between Consenting
promulgated a proposed set of guidelines in which
Adults" wasassigned a "seriousness level" of 6, higher than the "seriousness level" assigned to
a dangerous weapon." "extorsuch arguably equal or more serious crimes as "assault with
lion." "threatening to kidnap," and "assault on a police officer," and equal to the "seriousness
a police officer
level" assigned to such crimes as "arson," residential burglary," 'assaulting
THE DrsTiucT oF COLUMor
SUDEiuon
CoUnt
and
"violent
robbery."
with a deadly weapon,
dr FELONY SENBu SENTENCING GUIDELINES COMM'N. lNmAL REPORT; THE DEVELOPMENT
DlsTnlcr dr COLUMBIA 54-56 (1985) [hereinafter DC. GUIDE82.

See

TENCING GUIDELINES Fort THE
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ing less emphasis on the just deserts of the offender," provided im
portant insights. For example, the deterrence theory suggested that
since
very long sentences might not be worth their extra cost,
sentences of mediumlength might provide nearly equal deterrence."
Furthermore, it suggested that in the ,case of many "white collar"

crimes, a short period of confinement might be preferable to lengthy
probation, for the added deterrent value of even a very brief confinement might be high." The empirical work with respect to deter
rence, however, could not providethe Commission with the specific
information necessary to draft detailed sentences with respect to
most forms of criminal behavior."
"just
Faced, on the one hand, with those who advocated
deserts" but could not produce a convincing, objective way to rank
criminal behavior in detail, and, on the other hand, with those who
-

advocated '*deterrence"but had no convincing empirical data linking
detailed and small variations in punishment to prevention of crime,
the Commission reached an important compromise. It decided to
past
base the Guidelines primarily upon typical, or average, actual
practice. The distinctions that the Guidelinesmake in terms of pun ishment are primarily those which past practice has shown were ac
tually important factors in pre - Guideline sentencing. The numbersused and the punishments imposed would come fairly close to repli
cating the average pre- Guidelines sentence handed down to particu
follow
lar categories of criminals. Where the Commission did not
Law Enjbrcement. l J: LEGAL STUD. 259, 259-76 (19.72) (providing an economic analysis of
the extent to which law enforcement deters criminality); van den Haag, Punishment os o DeL. REV. 706, 718- 19 (1981) (comparing
Controlling the Crime Rule. 33
vice

,

,

jor

RUTGERS

"deteri- ent" and "retributionist" theories of punishment).
86. See van den Haag, suprn note 85, at 714.
,4 Non- chicago View of the Econom87. See Coffee, Corporal = Crime and Punishment=
-32 (1980) (discussing reasons why
L,
REV.
419,
430
ics oj Criminal Sanctions. l7 AMI CRlM.
- loaded" in its costs to the offender
"front
is
collar
criminal
penalty
white
a
as
incarceration
and its deterrent value).
= Critique, 86 YALE LJ. 619. 621
88. See Baker & Reeves, The Paper Lobe! Sentences
a
as
identifying
imprisonment
and
23 (l977) (criticiaing alternative probationary penalties
(stating that
uniquely effective deterrent of white-collar crime); Coffee. supru note 87, at 425
a "legion ol' legal commentators have conndently asserted that only the threat of imprisonment
The Paper Lobe! Sentences= Critique,
can truly deter the businessman" from crime); Liman,
$6 YALE L.J. 630, 631 (1977) (commenting that the threat of imprisonment remains the most
meaningful deterrent to antitrust violations).
Probability of Detection of Certain
89. See. eg., Braun, Statistical Estimation of the
for
U.S.
Sentencing
Comm'n) (on file at Hof(draft
paper
prepared
1988)
Crimes (July 14.
stra Law Review) (describing the dilhculty ofestirnating the likelihood of detection of anti
trust crimes, a key component of deterrence analysis).
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more traditional,involving "trade- ofls" among Commissioners with
midway
different viewpoints and resulting in substantive proposals
between their ditfering views. Such compromises normally took place
when the Commission deviated from average past practice, when, for
one reason or another, it wished to modify the typical results which
occurred in pre - Guideline sentencing.
Oneimportant area of such compromise concerns "oliender"
characteristics. The Commission extensivelydebated which offender
characteristics should make a dilierence in sentencing; that is, which
retiection
characteristics were important enough to warrant formal
within the Guidelines and which should constitute possible grounds
for departure. Some argued in favor of taking past arrest records
geninto account as an aggravating factor, on the ground that they
erally were accurate predictors of recidivism." Others argued that
family ties should be
factors such as age, employment history, and
treated as mitigating factors."
Eventually, in light of the arguments based in part on consider
a sentencations of fairness and in part on the uncertainty as to how
-

-

ing judge would actually account for the aggravating and/or miti
offender
gating< factors, the Commission decided to write its
Commission's
characteristics rules with an eye towards the Parole
result,
the
current
offender
characa
previous work in the area.?' As
-

r'

95.

See. eg., J. MGNAHAN. THE

Cut-uc/il

PnEDlc=rlON

dr

VIOLENT BEHAVIOR 71-72

-1mAL CAREERS
(1981); Gottfredson & Gottfredson. Accuracy oj Prediction Models, in 2 Ciur
AND "CAREER CRIMINALS" 239-41 (1986).

1,

/
3

a mitigating factor);
eg., J. MONAHAN, supro note 95. at 72 (treatingage as
mitigating
factor and
as
a
241-44
(treating
age
Gottfredson & Gottfredson. supm note 95, at
olTense, prior drug or alcohol use. and
type
of
sex,
race.
as
noting other possible factors such
(SFS 81). ll J.
education): HolTman. Screening jul Risk= A Revised Salient Factor Score
& Beck, Parole
HotTman
mitigating
factor);
ii
as
(treating
age
Cam. Just. 539. 542 (1983)
199-200 (1974) (treating age,
Decision-Making' /1 Salient Factor Score, 2 J. CRlM. JUST. 195,
"living arrangement" as mitigating
employment history. prior olTenses, education. and

96.

See,

factors).

5 2.20 (1988).
The Parole Commission has adopted guidelines. codified at 28 C.F.R.
a
parole
release
decisions.
These
guidelines
are
based
uponthe
calculation
of
bases
on which it
question: (l) total
in
of
the
convict
by
six
characteristics
salient factor score" determined

97.

/

?

!
.)

prior convictions; (2) prior commitments of more than thirty days; (3) age at current and prior
- freeperiod: (5) whether on probation. parole,
otTenses; (4) length of most recent commitment
dependence.
connnement, or escape at the time of the current olTense; and (6) heroin/opiate
points
to
those
aspects
of
the
convicts
record
which
assigns
See id. The "salient factor score.'
militate against predicted recidivism; for example. ia convict with no prior convictions would
convict with four or more prior convictions
score three points on theirst characteristic. while a
JusTicE 1234-44 (S. Kadish ed. 1983).
AND
CmME
oF
ENCYCLOPEDIA
3
would score zero.
is
Under the Sentencing Guidelines, the court calculates a "Criminal History Score" which
based upon five characteristics: (1) prior prison sentences exceeding thirteen months; (2) prior
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insider trading, and antitrust offenders, who previously would have

likely received only probation.
It is important to understand how the resulting compromise
Guidelines apply
modihed pre-existing probation practices."' The
the following probation rules with respect to a first offender. For of
specify a minimum
fense levels "1" through "6," the Guidelines
sentencing court to
the
prison term of zero months and authorize
by any confine sentence the offender to probation unaccompanied
ment term."' For offense levels "7" through "IO," which carry mini
may substitute
mum prison terms of one to six months, the court
but
the
probation
must
include either
probation for a prison term,
intermittent ,confinement or community confinement or both."' The
confinement "in
Guidelines define "intermittent confinement" as
is employed
prison or jail" during eachday of which "the defendant
They
in the community and confined during all remaining hours!""
a community
define "community confinement" as "residence in
For offense
facility.""
treatment center, halfway house or similar
levels "Il'? and "12," which have minimum prison terms of eight to
ten months, the court must impose at least one- half of the minimum
confinement sentence in the form of prison confinement, the remain
der to be served on supervised release with a condition of community
confinement.'" At higher offense levels, the court may impose pro
bation as a sentence only by departing from the Guidelines. In such
sentence will be
cases, the court must provide its reasons, and the
subject to appellate review for "reasonableness.""'
To understand how these rules work in practice, consider three
-

,by

The definition of "probation" used by the Sentencing Commission is provided
reststatute. Section 3563 of Title 18 provides that the conditions of "probation" may include
1986).
and
3563(b)(l2)
(Supp.
IV
U.S.C. 5
dence at a "community corrections facility." *18
5 3563(b)(ll).
prison confinement "during nights, weekends, or other intervals of time," id.
Rather than referring to such confinement conditions as "probation," the American Bar Asso
TestiBreyer
"intermediate sanctions."
and others now describe such conditions as
1()2.

ciation
because the precise differmony, supm note 92. at 10. This terminological matter is important
ence between present probationary practice and the Commissions approach appears at lower-prison confinement or inter
sentencing levels where the Guidelines impose short terms of non
confinement conditions and the
mittent confinement. It is the existence of these non-prison
most significantly changes present probationary
option of intermittent confinement that
practices.
103.

See SENTENCING GUlDEUNES, suprc note 1, 5

Id.
Id.
106. Id.
107. Id.

5

SBl.l(a)(2).
SC2.I(e)(l).
SBl.4(b)(l9).

5

SC2.l(d).

104.

5

105.

5

108.

See suprn notes 31-33 and accompanying text.
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to promote these
have some freedom to shape probation programs
the
goals
of rehabilitation
well
as
as
goals of fairness and deterrence,
and counseling.

Some critics complain that the resulting Commission rules are
too harsh. One judge, for example, testified. at congressional hearings:
that aiwoman who embezzles $14,000, returns it, pleads guilty, and
offense, cannot,
who (the judge believes) is unlikely to repeat the
without departure, receive probation; she must serve a period of con
finement in a half-way house or a community treatment center, or
is
spend nights and weekendsin jail."' That period of confinement
week evenings
of
month
and
one
not long, however, amounting to
ends. Obviously, once the Commission decided to abandon the touch
choices was
stone of prior past practice, the range of punishment
severe;
broad. The resulting compromises do not seem terribly
The areas in which the Commission deviated from its past prac
tices approach have generated considerable controversy."' However,
'

-

such deviations constitute a fairly small part of the entire Guideline
enterprise. The Commission felt constrained to minimize deviations
concern
from its past practice approach, in part because of some
broad
a
reflected
enterprise
about prison impact."' The Guideline
political consensus in Congress.'" Initial Guidelines that would have
community treatment center, halfway house, restitution
confinement" as "residence in a
center, mentalhealthfacility, alcohol or drug rehabilitation center, or other community facil
elTorts, community service.
ity; and participation in gainful employment. employment search
or similar facility -approved programs
vocations training; treatment, educational programs,

duringnon -residential hours." id.
Justice, ,mpm note 16, at 195
ll7. See Hearings Bejore the Subcomm, on Criminal
District
Court, M.D. Tenn;).
(statement of Hon. Thomas Wiseman, United States
lb, at
note
ll8. See, Lg., Hearings Bejore the Subcomm. on Criminal Justice, supm
on the U.S. SenBulfone.
Chairperson.
Comm.
J.
testimony
of
Sam
554-87 (statement and
(criticizing proposed
American Bar Ass'n Section of Criminal Justice)
tencing Comm'n.

Guidelines provisions that he assertswould increase prison populations, curtail availability of
probation and parole, allow judges to depart from the Guidelines without adequate standards,
SENTENCING STUDY GltoUP. supm
and fail to adequately specify proper procedures); AD Hoc
the
proposed
Sentencing
Guidelines which limit the use
of
aspects
(criticizing
4
1
at
=
16,
note
a nar of noncustodial sanctions and restrict sentencing judges' discretion to sentence outside
row range without stating' grounds for departure).
system
free to develop a
ll9. The Sentencing statute, in principle, left the Commission
- Guideline system, lt instructed the
more
lenient
or
more
harsh
than
the
pre
either
that was
actually
. . . the length of [prison] terms
Commission "as a starting point" to "ascertain
not be bound by such average
that
it
"shall
also
but
served,"
instructedthecommission
sentences. and shall independentlydevelop a sentencing range." 28 U;S.C.5 994(m) (Supp. IV
to formulate guidelines that will
1986); see also id. 5 994(g) (instructing the Commission
of Federal
minimize thelikelihood that the Federalprison population will exceed the capacity
prisons.")
Sess. 37-38. reprinted in 1984 U.S. Cops
120. See S. REP. No. 225. 98th Cong., 2d
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within its strictures."' In thislarea, where the Commission had little
legal room to set sentences, prison sentences will increase."' Other
areas in which the Commission deviated from its past practice rules,
while controversial, have a more moderate impact upon the total sentencing system.
E.

Special Problems

The fifth kind of compromise emerges from the "intractable

sentencing problem."This problem must be solved in order to pro

duce a meaningful set of guidelines. Technically speaking, however,
is
the problem is so complex that only a rough approach to a solution
possible. The best example is the Guidelines' treatment of multiple
counts.

To illustrate the problem, consider the following examples:
1.

Column A
D, in a brawl, injures one

Column B
brawl, injures six

a

persons seriously.

person seriously.
2. D sells 100 grams
cocaine.

of

3.

D robs one bank.

4.

D, driving reclclesly, forces
a cliff, injuring

another car over
the other driver.

l. D, in

.

2. D sells 600 grams of
cocaine.
3. D robs six banks.
4. D,driving recklessly, forces

another car over aj cliff, injuring
the other driver and live
passengers.

two
Most persons react to these examples in accordance with
principles:
warrants more severe punishment
1. The behavior in Column 3
123.
124.

IV 1986).
changing
The Commission ran its prison populatioh modelbased on several

See 28 U.S.C. 5 994(h) (Supp.

as -

plea
sumptions regarding (1) the growth of prosecutions, (2) the impact of the Guidelines on
sen-

bargaining; and (3) the extent to which sentencing judges would depart from Guidelines
tencing ranges. See SUPPLEMENTARY REPORT, supm note SO, at 53-75 (presenting these pro
jections in greater detail); see also supm note 92. What the projections indicate is that, given
the implementation of the new drug laws. career offender provisions, and the Guidelines, total
level of 42,000 to anywhere between 105,000 and
prison population will rise from its 1987
Revolt, supm
165,000 by the year 2002, an increase of roughly 150 300%. SUPPLEMENTARY

note 50, at 72€75. Under all of these scenarios, however. the projections suggest that the part

10% after the
of that increase due to implementation of the Guidelines is between zero and
other words. while
ln
population
increase
have
been
accounted
for.
Id.
of
prison
other sources

the implementation of the Guidelins may, when combined with the new drug laws and career
of
ollender provisions, account for an increase of 15,000 prisoners (a population almost 40%
world
in
which
there
were
no
new
drug
law
or
career
olfender
provisions,
current levels), in a
the Guidelines would generate an increase in prison population of no more than 5,000.
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ing property crimes but consecutive sentences for crimes against the
person.'" This approach, however, violates both principles; It vio
it
rates the first principle with respect to property.crimes, since
would treat the Column B defendants no more severely than the Col umn .4 defendants; it violates the second principle with respect to
crimes against the person, because it is too severe. The federal Com
that
mission has tried to satisfy both principles through a system
treats additional counts as warranting additional punishment but in
progressively diminishing amounts.
The Guidelines consider three types of circumstances in the
multiple count situation. First, the multiple counts may be related to
one another in that one charges an inchoate offense (e.g. attempt or
conspiracy) and the other charges the completed version of the same
crime. In that event, the multiple count rules collapse the two counts
and punish only the more serious crime.'" Second, the. multiple
counts may all charge similar crimes involving fungible items such.
as drugs or money, The multiple count rules then add up the fungi

ble items that are the subject of theseveral counts and punish the
offender as if there were a single count involving the total amount.
Since the Commission's punishments for most drug and money
crimes are determined by tables that increase punishment at a rate
less than proportional to the amounts of drugs or money, collapsing
the counts and using the tables produces a result that conforms to

both principles the punishment increases, but at a less than propor
tional rate."'
The most difficult problem arises when the subject matters of
several counts are neither fungible nor choate/inchoate. This situa tion would arise, for example, where count one charges an assault
and count two charges a robbery. In that event, the Commission's
rules involve two operations. Operation One requires separating the
subject matters of all counts into separate events. The rules for col
lapsing subject matters into single events require that two or more
acts which are part of a single transaction involving a single victim
(robbing and assaulting one person at one time, for example) count
on
as one event; but two acts involving two victims (or one victim
astwo occasions) will count as two events. Operation Two involves
signing a score, in units, to each separate event. The .units are then
-

127. DZC. GUIDELINES REPORT, supm note 83. at 85.
3Dl.2(b)(l) - (3).
128. See SENTENCING GUlDEUNES, supm note 1. 5
129.

See id. 5

3Dl.2(d) (citing id.

5

1Dl.l (quantilyof drugs); id.

money laundered)).
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problem is to provide a two - level discount (amounting to approxi
mately twenty to thirty percent) for what the Guidelines call "ac
regarding
ceptance of responsibility.""f The Guidelines are vague
The
Guide of
responsibility.""
the precise meaning of "acceptance

lines state that acourt can give the reduction for a guilty plea, but it
is not required to do so. In effect, the Guidelines leave the matter to
the discretion of the trial court.
Plea bargainingpresents another controversial issue. Some wit
nesses argued before the Commission that the practice of plea bar
gaining should be abolished.'" Others argued that plea bargaining
was highly desirable and practically necessary."' Eighty five percent
of the sample of federal criminal sentences reviewed by the Commis
3El.l(b). For a discussion of 5
See SENTENCING GUIDELINES. suprn note l. 5
critics
maintain
that
the
Guidelines' "acceptance of rc135.
Some
note
injm
3El.l.(b).
sentences of defendants who
between
sponsibility" discount does not mitigate the disparities
and
those
who
are
convicted
by
juries.
Professor
Alschuler,
for example, has arguilty
plead
gued that:
an "acceptance of responsibility" could simply become
134.

see

-

The two level reduction for
after striking a bargain
an "add on" -an extra benefit that a defendant receives
with an Assistant United States Attomey: "Come to our showroom; make your best
certifi deal with one of our friendly sales personnel; and then use the enclosed
discount
cate-Guidelines section 3El.l to receive an additional twenty percent

from the price of your new car,"
F.R.D. 459,
Alschuler, Departures and Plea Agreements under the Sentencing Guidelines. 117
472 0988).
guilty plea is a "clear[] demonstrat[ion} of a
135. On the one hand. by .definition. a
recognition and [an] atiinnative acceptance of personal responsibility" for criminal conduct.
3El.l(a). On the other hand. a defendant may
SENTENCING GUIDELINES. supra note 1, 5
of responsibility" reduction even though

qualify, in certain circumstances. for an "acceptance
3E1.l(b) may apply when the defendant
ne did not plead guilty to the offense. For example. 5
the constitutionality of the statute
asserts issues at trial not related to factual guilt. such as
guilty plea does not automatically
3El.l(b).
a
Also.
charged.
Id.
been
5
under which he has
reduction. It!. € 3El.l(c). Other
of
responsibility"
,qualify a defendant for an acceptance
factors to consider include the defendant's behavior both prior to arrest and during the time
commentary, application notes.
between arrest and judgment. See id. 5 3EVl.l
Public Hearing Bejare the U.S. Sentencing Comm'n 182-97 (Chicago,
136.

See. e.g..

Ill., Oct. 17. 1986) (on file at Hofstra Law Review) (testimony of Professor Albert Alschuler);
Alschuler, Sentencing Reform and
id. at 168 (testimony of Professor Stephen Schulhofer);
[ or "Fixed' and 'Presurnptive' SentencProsecutorial Power: ai Critique oj Recent Proposals
134. at 472-76. To support
ing. 120 U. PENN. L. REV. 550. 565 (1978); Alschuler, supra note
his position in favor of the abandonment of plea bargaining, Professor Alschuler has empha
even
bargaining."
without
plea
cases
their
criminal
sized that "jurisdictions abroad resolve
though these nations are "far poorer" and have less judicial resources than the United States.
See Alschuler. supra. at 565.
See. eg., Washington, D.C., Public Hearing, supra note lb, at 25-26 (testimony of
137.

199-200 (Denver.
Bobby Lee Cook. Esq.); Public Hearing Before tire U.S. Sentencing Comm'n
Colo., Nov. 5. 1986) (on file at Hofstra Law Review) (testimony of Hon. Bobby R. Baldock,
United States Court of Appeals. loth Cir.).
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mended and Guidelines sentences. By collecting the reasons that
judges give for accepting plea agreements, the Commission will be
,able to study the plea bargaining practice systematically and make
whatever changes it believes appropriate in future years."' With re-

spect to both acceptance of responsibility and plea bargaining, the
Commissioni has basically left the problem, for the present, where it

found it.

III.
l

CoNcLUsioN

A number of lessons may be drawn from this discussion. First,
-

only a few of the many compromises the Commission made reflect a
conscious effort to reconcile politically - based differences among"
Commissioners. Most of the compromises reflect the efforts of a
multi -member governmental body to deal with institutionally-related
considerations of administration and management, with the competing principles of fairness and eiliciency; and with disparate aims and
tendencies now found within the criminal justice system. The institutional needs that led to the Commission's,compromises exist irrespective of the particular membership of the Commission.
"Second, commentary, discussion, and criticism regarding the
Commission's work must begin with a recognition of these same six
sources of compromise (as well as.a seventh fidelity to contradic#
tory expressions of Congressional intent"')which underlie many, if
not all, of the "Guidelines. As a result, while it may be possibleto
.imagine another world where another set of sentencing guidelines
would be superior to the Sentencing Commission's efforts, such an
enterprise may shed little light on how to. construct a betteruset of
'

,

guidelines for our own world.
146. Consider the case of .a defendant! whohas been charged. in a 10 count indictment,
of "laundering" $l00,000 on each of ten separate occasions in violation of I8 U.S.C; 5
l956(a)(l)(A) (Supp. IV 1986); Under current practice, the defendant and prosecution my

reach a 'fplea bargain" under which nine of the counts are dismissed and the defendant pleads
guilty to one countof laundering $100.000. Under the Guidelines, however. the one-count
guilty plea would be adjusted to renect the fact that a total of SL000,000 was laundered. See
SzmsNcmo CMDEUNBS; supm note l. 5 ZSl.l(b)(2)(E). As a result, defendants sentence
would be increased four levels from 23 to 27. a change which increases the presumptive sentencing range by. on the average, more than'50%. To avoid this rsult, tbepartia would have
to present to the noun a plea agreement in rupert to recommended =en=eme'(not in respect to
charges) that departs from this presumptive range. See id. ch. 6. They will have to tell the
court why the departure is needed. The Commission, by collecting such reasons, could. through
future revision, create guidelines that rellectsuch reasons, permitting the sentence without the
need for departures.
I47. This matter is explored fully in Nagel, Jupra note 26, at 32-41.
-
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,4

CONTENTS

l.

Pages 34 and 35 contain the "general application principles" of
5 lBl.l, which apply to all cases.

2.

Pages 36 and 37 are a copy
18

U.S.C.

5

of the federal bank robbery statute,
2113 (1982 & Supp. IV 1986). On the facts of this

case, the defendant has been convicted
ca). cb). and (d).

3.

of violating subsections

Page 38 is part of the Guidelines' "statutory index," whichindicates that, for the crime described, $5 ZBl.l, 281.2,283.1, and
283.2 may apply. For the sake of simplicity, assume that the
defendant was convicted on a one-count indictment charging a
violation of 5 2113(d) only, so that only Guideline 5 283.1 applies.

4.

Pages 39-40 are a copy of Guidelines 5 283.1. The "base offense
level" is 18. The applicable "specilic offense characteristics?' are

(b)(l)(c) (2 levels) and (6)(2) (3 levels). At this point, the sub-

total is
5.

6.

18

+ 2+

3

= 23 levels.

Page 41, copied from the Guidelines Manual table of contents,
indicates the possible "adjustments" that should be made under
Chapter Three; For the sake of simplicity, assume that none of
these applies.
Pages 42 - 43 are a copy of Guidelines € 4A1.1. For this example,

assume that the defendant's prior, "serious" conviction resulted
in a prison sentence exceeding 13 months. As a result, 5
4A1.l(a) applies, and the defendant's total "criminal history
score" is 3 points.

The defendant's "oifenselevel" is 23, and his "criminal history
score" places him in "criminal history category" II. Application
of the sentencing table, copied onto Page 44, results in a "sentencing range" of 51-63 months;
8. Page 45 contains a portion of the Introduction to the Guidelines
Manuel which provides that the judge may depart from the
Guidelines in unusual cases.

7.

1751
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Offender Characteristics and Departures, and to any
other policy statements or commentary in the guide
lines that might warrant consideration in imposing
sentence.

I77]

.

less ]

SENTENCING GUIDELINES

av

or in avoiding or attempting to avoid apprehension for the commis sion of such offense, or in freeing himself or attempting to free him
self from arrest or confinement for such offense, kills any person, or
forces any person toacoompany him without the consent of such per
son, shall be imprisoned not less than ten years, or punished by death
if the verdict of the jury shall so direct.
(f) As used in this section the term "bank" means any member
bank of the Federal Reserve System, and any bank, banking association, trust company, savings bank, or other banking institution or
ganized or operating under the laws of the United States, and any
bank the deposits of which are insured by the Federal Deposit Insur
ance Corporation.
(g) As used in this section the term "savings and loan associa
tion" means any Federal savings and loan association and any "in sured institution" as defined in section 401 of the National Housing
Act, as amended, and any "Federal credit union" as defined in section 2 of the Federal Credit Union Act.
(h) As used in this section the term "credit union" means any
Federal credit union and any State - chartered credit union the ac
counts of which are insured by the Administrator of the National
Credit Union Administration.

[ 791
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ROBBERX EXTORTION. AND BLACKMAIL

5283.1.

Robbery

(a)
(b)

Base Offense Level: 18

Specific Offense Characteristics
(l) If the value of the property taken or destroyed
exceeded $2,500, increase the offense level as
follows:
-

Increase in Level

Loss

(A)
(B)
(C)

(D)
(E)
(F)
(G)

$2,500 or less
$2,50I - $10,090
$10.001 - $50,000
'S50,001 - $250,000
$250,001 - $1,000,000
$1,00,001 - 55,000,000
more than $5,000,000

no morease
add

1

add 2
add 3

add 4
V

add 5
add 6

Treat the loss for a financial institution or
post ofiice as at least$5,000.
(2)

(3)

(A) If afirearm was discharged increase by 5
levels; (B) if a firearm or a dangerous weapon
was otherwise used, increase by 4 levels; (C)
if a firearm or other dangerous weapon was
brandished, displayed or possessed, increase
by 3 levels.
If any victim sustained bodily injury, increase
the offenselevel according to the seriousness
of the injury:
De ree of Bodil

lniur

(A) Bodily Injury
(B) Serious Bodily Injury
(C) Permanentior Life-

Increase in Level
add 2

add 4
add 6

Threatening Bodily Injury
Provided, however, that the cumulative adjustments from (2) and (3) shall not exceed 9 levels.

[81]
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CHAPTER THREE: Adjustments

3.1

Part A - Victim - Related Adjustments
Part B - Role in'the Offense
Part C - Obstructio
Part D - Multiple Counts
Part E - Acceptance of Responsibility

3.1
3.3

-

[831
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onment, work release; or escape status.
(€)

,

-

Add 2 points if the defendantcommitted the instantolfense less than two yearsafter release from impris
onment on a sentence counted under (a) or (b).if 2,
points are added for item (d), add only l point for
this item.
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,

Departures

The new sentencing statute permits a court to depart from a
guideline - specified sentence only when it finds "an aggravating or
mitigating circumstance in kind or degree . . . that was not ade
quately taken into consideration' by the sentencing commission
"
18 U.S.C. 5 3553(b). Thus, in principle the Commission, by
specifying that it had adequately considered a particular factor,
could prevent a court from using it as grounds for departure. In this
initial set of guidelines, however, the Commission does not so limit
the courts' departure powers. The Commission intends the sentenc
ing courts to treat each guideline as carving out a "heartland," a set
of typical cases embodying the conduct that each guideline describes.
When a court finds an atypical case, one to which a particular guide
line linguistically applies but where conduct significantly differs from
the norm, the court may consider whether a departure is warranted.
Section SHl.IO (Race, Sex, National Origin, Creed, Religion, Socio
Economic Status), the third sentence of 5 SHl.4, and the last sentence of S 5K2.12, list a few factors that the court cannot take into
account as grounds for departure. With those specific exceptions,
however, the Commission does not intend to limit the kinds of fac
tors (whether or not mentioned anywhere else in the guidelines) that
could constitute grounds for departure in an unusual case.

(
~
~

!
>

45
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Principles Governing the

Redrujiing oj the Preliminary Guidelines'
1.

The Guidelines will containa general statement of principles to
guide the courts' in their application. This statement will indicate
that:
The Guidelines seek to insure that all sentences imposed
will fulfill the purposes of sentencing mandated by Con

a.

gress.

The Guidelines seek to insurethat all sentences convey the
fact that crime does not and will not pay.
The Guidelines seek to diminish unwarranted disparity in

b.

-

c.

-

sentencing.
d.

.

-

e.

The Guidelines seek to increase the degree to which punish mentsare oommensurate with the seriousness of the offense
and the ofi'ender's blameworthiness so that sentences tm
posed will sutiiciently punish offenders proportionately.

The Guidelines will seek honesty' in sentencing, so. that the
public will know what sentence will be imposed for a specific crime and that the sentence given will approximate the
sentence served.

f.

The Guidelines will seek certainty of punishment so that

g.

those with similar characteristics who are convicted of simi
lar crimes will know they will receive similar sentences.
The overall purpose of the institution of punishment, like

h.

-

the criminal law itself, is to control crime.
The basic principles governing the distribution of punish
efficiently de
ment are to provide punishments that
-

iii

'crease the level of crime through deterrence and incapacita
tion, and ( 2) are commensurate with the seriousness of the
offense and the offender's blameworthiness.
=

1.

Usually the two principles dictate similar punishments, but
sometimes they do not. Sometimes, for example, a greater
punishment might be called for (as in the case of "tax evasion) in order to deter behavior that is particularly hard to
detect or for the purposes of incapacitating, dangerous of

' As amended and adopted by the Commission at its December 16, 1986, meeting.
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-

practical to include and the statutes and the current prac
tice data should be examined as a rich source for finding
relevant distinctions.
c.

Cross references will be eliminated. If a relevant element
commonly occurs in a specific offense it may be included
explicitly in the guidelines for that offense. In addition, the

Guidelines will employ a general section containing a list of
relevant elements that may aggravate or mitigate punish

4.

ment in a variety of circumstances, along with guidance to
the judges as to how to take account of those elements.
The next draft will increase the Guidelines' flexibility. It will
also minimize the number and complexity of mathematical com
putat10ns.
a.

The Guidelines will use an offense level approach that will
minimize explicit mathematical computations.

b.

Wherever possible overlapping ranges will be employed.

c.

The width of the range for *cooperation,' will be increased.
The draft will state that not every factor has been given
adequate consideration for every offense. In the Commis
from
the
sion's view, the statutory standard for departure
guidelines when "the court finds that an aggravating or
mitigating circumstance exists that was not adequately
taken into consideration by the Sentencing Commission in
formulating the guidelines." l8'U.S.C. Sec. 3553(b), does
not mean that a sentencing judge must review the administrative record of the Commission to determine the extent of

d.

adequacy of consideration the Commission gave to any par
ticular factor. Rather, the standard means that a sentencing

judge may depart from the Guidelines when an aggravating
or mitigating factor is present to such an unusual degree or
in such unusual circumstances as to support a reasonable
conclusion that the Guideline is not likely to have contem plated the facts substantially similar to those confronting
the sentencing judge. In all cases, departures should be no
more than necessary and when the Guidelines require a
specific type of sanction (e.g. imprisonment) the judge
should impose that type of sanction. All sentences whether
within or without the Guidelines should be constrained by
the principle that they in no way contradict the purposes of
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IN'rBoDUc1'loN
'

)

by the
On November 1, 1987, sentencing guidelines promulgated
United States Sentencing Commission beczime elective for the federal
these guidelines
courts throughout the country.' Implementation of
toward
federal
sentencing
reform
capped two decades of bipartisan efort'

and signaled a move from judicial discretion that was largely unguided
and unreviewable' to a process of accountability, greater uniformity, and
articulated reasonsfor punishment.' The purpose of this article is to pro
* Circuit Judge. United States Court of Appeals for the Fourth Circuit and Chairman,
United States Sentencing Commission; formerly United States District Judge for the District of South Carolina; Partner, Wilkins, Nelson, Kittredge and Simmons; Solicitor, Thirteenth Judicial Circuit (South Carolina); J- D.. University of South Carolina School of Law

(1967); B.A., Davidson College (1964).
* This article should not be interpreted as a statement by the United States Sentencing
Commission.
l. Sentencing Refonn

Act of 1984. Pub. L. No. 98-473, 5 235, 98 Stat. 2031, as
-646, 5 35, 100
amended by Pub. L. No. 99 -217, 5 4, 99 Stat. 1728 (1985); Pub. L. No. 99
&
Supp. 1987)).
(West
1985
3551
18
U.S.C.A.
5
Stat 3599(1986) (codified as amended at
see 1984 U.S. Cons CONG. & Al:- mn.
For
the
legislative
history
of
Pub.
L.
No.
98-473,
2.
News 3182, 3220.

Traditionally, a trial judge in the federal system has enjoyed wide discretion in all
If a sentence imposed was within statutory limits, it was generally not
Gore v. United States, 357 U.S. 386, 393 (1958); see also United
See
subject to review,
States v. Tucker,404 U.S. 443, 447 (1972).
4. Under the new law, the court must, at the time of sentencing, state in open court
3553 (West 1985 &
the reasons for its imposition of the particular sentence. 18 U.S.C.A, 5
3.

sentencing matters.

181

[951

183

FEDERAL SENTENCING

1988]

promulgation of the Commissionsinitial guidelines.'
I.

THE CoMMission AND 'ri-ls

Im-BN-r or

CONGRESS

The Sentencing. Commission was established as/'an independent
commission in the judicial branch of the United States."' The purposes of
the Commission are to establish sentencing policies and practices for the
federal criminal justice system and to developmeans of measuring the
degree to which sentencing, penal, and correctional practices are enective
in meeting the purposes of sentencing.' Pursuant tovthese purposes, the
Commission is charged With promulgating guidelines for courts to use in
determining the sentences tobe imposed in criminal cases.' Furthermore,it is the Commissions duty ip adopt policy statements regarding applica
tion of the guidelines or any other aspect of sentencing that, in its view
would further the purposes of sentencing.' Importantly, throughout the
Sentencing Reform Act" there is a recurrent emphasis on balancing theseobjectives with the reality that our courts are institutionshistorically bet
ter suited to incremental rather than revolutionary change.
guide the
The Act enumerates various congressional priorities to
statements.
policy
and
In
itsguidelines
Commission in promulgating
that
the
many instances these priorities are clear legislative statements
as "certainty and
guidelines are intended' to satisfy sentencing ideals such
avoiding unwar as
fairness," while addressing other important goals such
ranted disparities and assuring a system of suiiicient flexibility to permit
individualized sentences."Therefore, many decisions made by the Com
mission were dictated bypstatute.
For example, the provisions of the Act require the Commission tnassure that the guidelines specify sentences of substantial terms of im
prisonmentfor defendants who:(l)! have two or'more felony convictions;as part of a pat
(2) committed the offense for which they are sentenced
tem of criminal conduct from which a substantial portion of their income
was derived; (3) committed the crime in furtherance of a conspiracy with
three or more persons engaging in a pattem of racketeering activity' in
a
which the defendant acted as a manager or supervisor; (4) committed violent felony while on release pending trial, sentence, or appeal from an
other felony; or (5) were convictedof trafiicking in substantial amounts of
-

The Commissions task is to belongoing. The language of the various related sentencing provisions, as well as the legislative history. support the conclusionthat the prqeess
55
of guideline promulgation and sentencing reform is to be an incremental
28 U.S.C.A.
178one.
(1983),
reprinted "in
5.

894(o) - (s) (West Supp. 1987); S. REP. No. 225,.98th Cong.,
1984 US. Cons Cone; & Annum. News 3182, 3361.
6; 28 U.S.C.A. 5 991(a) (West Supp. 1987).

Id. 5'991(la).
Id; 5 994(a)(1).
9. Id. 5 994(a)(2).

Ist Sess.

7.
8.

10. Publ L. No. 98 - 478. 5 211provides that the short title of various related sentencing
code may be cited as
provisions addressed to reform; of this aspect of the" federal criminal
]
.
the
Act"
the "Sentencing Reform Act of 1984" [hereinafter
11. 28 U.S.C;A. 5 991(b)(1)(B) (West Supp. 1981).
-

-
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limited only by the statutory maximum penalties and, in some cases, by
mandatory minimum sentencing provisions.
Although diEerent from past practices in many respects, determina
tion of a sentence under the guidelines is intended to be relatively simple
and straightforward. The guidelines are to be applied in a manner similar
to the thought process of a judge determining an. appropriate sentence.
The guidelines manual consists of seven chapters divided into alphabeti
cal parts, which in turn are broken down into subparts and individual
guidelines. Policy statements are provided as required by Congress.'"
Commentary accompanying individual guidelines provides explanation, il lustration, underlying rationale, and background information."

Sentencing under the guidelines involves an average of nine steps.
First, the judge determines the oifense in Chapter Two most applicable to
the statute of conviction. The guidelines manual provides a statutory in dex to assist in this determination." Next, the judge determines the base
ofense level in addition to any appropriate specific ofense characteristics

listed under the guideline." Third, if appropriate, the judge makes ad -

-

<

justments for special victim circumstances, the defendant's role in the of
fense, and obstruction of justice." If there are multiple counts of conviction, the preceding steps are repeated, the counts are grouped, and the,
ofense level is accordingly adjusted."if appropriate, the judge makes an
adjustment for the defenda.nt's acceptance of responsibility for his conduct, resulting in a total adjusted ofense level."
Next, the judge determines the defendant's criminal history category
and any related adjustments under Chapter Four." The judge then uses
the sentencing table to determine a guideline range that corresponds to
the total offenselevel and criminal history category." Except in atypical
cases, sentences should be within the guideline range."

III.

PLEA NaGorrumoNs UNDEB

11-na

GUmauNas

Plea bargaining is the process by which a majority of cases reach the
sentencing stage in criminal proceedings in the federal courts. Generally,
this is accomplished by either what is known as "sentence bargaining" or
by "charge bargaining."
Under sentence bargaining, the prosecution and defense agree to rec20.
21.

28 U.S.C.A. 5 994(a)(2) (West Supp. 1987).

26.
27.
28.
29.

Id.
Id.
Id.
Id.

ln some instances the commentary will identify circumstances that provide an ap

Manual, 5 IHI.7
propriate basis for departure. U.S. Sentencing Commission, Guidelines
.
(Oct. 1987) [hereinafter "Guidelines Manual"]
22. Guidelines Manual. Appendix A, Statutory Index, A.1 A.33.
provided
under
each
ofense
catalogued in Chapter 2 of
is
23. The base offense level
the Guidelines Manual.
24. Guidelines Manual, 55 3A1.1 -3C1.1.
25. Id. 55 3D1.1-3D1.5.
>

5

3E1.1.

€5
5
5

4AL1 - 481.3.
5A.
1A4(b).
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A federal statute" directs the Sentencing Commission to promulgate
policy statements to assist sentencing courts in exercising their authority
under Rule 11(e)(2) of the Federal Rules of Criminal Procedure to accept
or reject plea agreements. Significantly, this directive calls for promulgation of policy statements asopposedto guidelines. Policy statements are
substantially diierent from guidelines. Guidelines, underthe statutory
scheme, are intended to be specific in nature and mandatory in applica
Congress
to
tion. Policy statements, on the other hand, are intended by
provide general guidance on a variety of concerns involved in the sentenc
ing process." A sentence imposed that is inconsistent with the guidelines
is subject to appellate review, while one that is only inconsistent with the
policy statements is not."
In. providing for general policy statements rather than guidelines for
plea negotiations, Congress no doubt recognized the delicate balance to
be struck between the ideals of sentencing reform and the practical reali
dispose
of
thousands'
of
ties of a system, however imperfect, that must
criminal cases every year. For example, although a primary purpose of the
reform intended by Congress is equity among "defendants with similar
records who have been found guilty of similar criminal conduct,"" there
is an inherent tension between such equity and the primary goal of a de ,fendant in plea bargaining, Generally, in a guilty plea, it is the goal of the
defendant to obtain a more lenient sentence than he might otherwise re
in
ceive." Thus, while in ,the ideal world all defendants want "equity"
sentencing, the reality is that courts dispose of most cases by guilty plea,
illustrating that the defendants goal in most cases has not been equity,
but a lighter sentence.
The Commission decided' early in its deliberations on all guideline
issues, including plea bargaining, that the most appropriate way to
develop ,practical andworkable sentencing guidelines was through an
open process that involved as many interested individuals and groups as
possible. By tapping the expertise and experience of those who worked in
the system, the Commission ensured that its guidelines would be
grounded in reason and practicality. Advisory and working groups of fed
eral judges, United States attorneys, federal public defenders, state dis
trict attorneys, federal probation officers, private defense attorneys, academies, and researchers met frequently with the Commission to discuss
-

38.
39.

28 U.S.C.A.

5

<

994(a)(2)(E) (West Supp. 1987).
Ist Seas. 165-68 (1983), reprinted in 1984 US. CODE

S. REP. No. 225, 98th Cong.,
Annum. News 3182, 3348-51.

CoNs. &
"
40. Id. at 3350. The Senate report states that [ t]his is not intended to undermine the

value of the policy statements. It is, instead, a recognition that the policy statements may be
more general in nature than the guidelines and thus more difficult to use in determining the

right to appellate review." Id. (footnote omitted) 41. 28 U.S.C.A. 5 991(h)(1)(B) (West Supp. 1987).
ns
42. A. Von Hlnscn. K. KM/mr, & M. Toruw. THE SzNrmcmc CoMMissioN AND
as
the
treatprovisionally
defined
GUIDELINES 143 (1987).("The goal of sentencing equity
ment of 'like cases alike' is in direct conflict with every criminal defendants desire to secure favorable treatment.").M.
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to be imposed without plea negotiations, which will provide a standard to
which judges can refer when deciding whether to accept or reject a plea
agreement.
The Commission has issued

initial plea agreement policy statements
which substantially track the procedural requirements of Rule 11 ,of the
Federal Rules of Criminal Procedure." For example, under Rule ll*(e) the
parties may recommend, or agree not to oppose, a particular sentence
with an understandingthat the recommendation or agreement is not
binding on the court." The parties can also agree that a specific sentence
is the appropriate disposition of the case." Additionally, this rule pro
pending
of
other
vides that the parties may negotiate the dismissal
charges, and that an agreement must be disclosed by the judge in open
court at the time the plea is offered, although in exceptional cases and
upon showing of good cause, disclosure may take place in camera." The
Commissions policy statements encompass these same safeguards."
The policy. statements go further than a reaffirmation of existing law
and practices. Under the policy statements, the court "in accepting an
agreement involving the dismissal of charges or an agreement not to put sue additional charges, may accept the agreement if it Hist determines on
the record that the remaining charges adequately. reflect the seriousness
of the defendant's criminal conduct." It must also determine on the record that acceptance of the agreement will not undermine the statutory
purposes of sentencing." The court may accept a nonbinding recommen dation if it determines that the recommendation is within the applicable
guideline range, or the recommendation departs from the guidelines for
justifiable reasons." The court may accept a recommendation of a specific
sentence subject to the same requirements." A defendant may withdraw
the plea pursuant only to Rule 11(e)(2)." If the court follows these policy
statements, sentences which would undermine the guidelinesand the recognized purposes of sentencing should not occur. This will result in significant steps toward realizing the goals identified in the Sentencing Reform
Act of 1984, as amended, and the Sentencing Act of 1987.
Further, the policy statements allow the parties to a plea agreement
to provide a written stipulation of facts relevant to sentencing." How ever, such a stipulation may not contain misleading facts and must iden tify the disputed facts relevant to sentencing.'" The court is not bound by

!

49. Id. 55 681.1-681.4.
50. Fan. R Cam. P. ll(e)(l)(B).
51. Id. Rule ll(e)(l)(c).
52. Id. Rule 11(e)(2).
53. Guidelines Manual, 5 681.1.
54. Id. 5 681.2(a).
55. Id.
56. Id. 5 681.2(b).
57. Id. € 681.2(c).
58. Id. 5 bBL3.
59. Id. 5 681.4(a).
60. Id.
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pleas." Analysis of past practices showed that defendants who pled guilty
received a sentence that averaged between thirty to forty percent lower
than the sentence which would have been imposed had the defendant
pled not guilty and been subsequently convicted." The Commission also
concluded that it could apply such a disc01mt in a fashion that would
withstand constitutional scrutiny." However, in the Commission's view,
these reasons were not sufficient to justify the award of an automatic discount for a plea of guilty.
As a practical matter, the uncertainty of the outcome, in conjunction
with the hope of leniency, has been a subtle impetus to plead guilty. A
concem for injecting absolute certainty into the process was therefore a
consideration. ,Further, sentence reductions for guilty pleas under past
practices were not automatically given in every case. Providing an automatic fixed discount would reward every defendant who pled guilty re gardless of the circumstances of the odense or the defendants post-offense conduct. While it would continuethe practice of encouraging. guilty
pleas, it would result in unjustified windfalls in many cases. Finally, many
commentators expressed concern, which the Commission shared, that
suchva nxed reduction would not be in keeping with the public's percep tion of justice.
Although the Commission rejected the concept of an automatic discount for guilty pleas, it concluded that a 'defendant's acceptance of responsibility for his conduct has provided a potential basis for mitigation
-

-

-

-

-

under existing practices, and that it should continue to be encouraged.
63. Supplementary Report on the Initial Sentencing Guidelines and Policy Statements
48 (June 18. 1981).

64.
65.

Id.

-

The Commission received the following testimonyconcemi.ng the constitutionality
of awarding discounts for guilty pleas:
Investing the Court with discretion to mitigate the sentence bya specified
amount or amounts, rather than directing specified "guilty plea credit" in all
cases. would very much undercut any Constitutional objection to the plan. As
the Commission is aware. the Constitution has been held to forbid imposition of
a penalty for a "defendants unsuccessful choice to stand trial." Smith v. Wainwright, 6611 F.Zd 1194. 1196 15th Cir. 1981). Of course, the Supreme Courthas
held. that this does not forbid extending a "proper ,degree of leniency in return
for guilty pleas." Corbitt v. New Jersey, 439 U.S. 212. 223 (1978). The line that
distinguishes a sentencing scheme which simply provides leniency to those who
plead from that which impermissibly punishes those who go to trial; however,
may not always be a clear one. One key factor appears be [sic] whether the sen tencing scheme at least allows the same punishment to be imposed upon those
who plead and those who go to trial. Compare United States v. Jackson, 390
U.S. 570 (1968) (invalidating a statute that allowed death penaltyonly ifdefendant elected togo to trial) with Oorbitt. supru (upholding a statute that required
life imprisonment upon conviction by a jury but allowed the court to impose
either life imprisonment or a lesser sentence if therewae a plea).
United States Sentencing Commission Publicllearing on Plea Agreemenm in Washingtbn.
D.C. 3 -4 (Sept. 23, 1986) (testimony of William F. Weld, Assistant Attomey General, Crimi nal Division, U.S. Department of Justice). See also, Letter from Matthew T. Heartney. tn
Rep. Elizabeth Holtzman (May 6. 1978); Letter from Daniel J. Freed, Yale Law School, to
Rep. James R Mann, Chairman of Subcommittee on Criminal Justice (July 20, 1978).
-

-

-

-
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inithe ofense." The legislative history suggests that the Commission ad dress the significance of whether the offender initiated the criminal activ ity or followed the direction of others, and whether he was a major or
minor participant in the crime." It further indicates that such considerations reasonably might be seen as important in determining the nature,
length, and conditions of the sentence."'
A defendants role in the oB'ense is a concept rooted in principles of
criminal liability and punishment An offender who aids, abets, counsels,
commands, induces or procures the commission of an oiense, or causes
another to do an act for which he would be guilty had he personally com mittedthe act, is as guilty as an actual participant in the crime." However, one who has knowledge that a crime has been committed, and only
afterward "receives, relieves, comforts or assists the oiender in order to

hinder or prevent his apprehension, trial or punishment" generally has
been subject to not more than one - half the potential punishment pre scribed for the principal."
In the law of conspiracy, the broad rule of liability is that a conspirator in a continuing conspiracy is responsible for substantive oienses committed by a co - conspirator in furtherance of the conspiracy, even though
he does not participateor have knowledge of them." This rule is folmded
on the same concept that holds an accessory before the fact responsible as
a principal in the commission of a crime.?" These general rules of accom supervised release. or imprisonment, shall consider whether the following mat-

ters, among others, with respect to a defendant, have any relevance to the nature, extent, place of service, or other incidents of an appropriate sentence, and
shall take them into account only to the extent that they do have relevance(1) lee;
(2) education;
(3) vocational skills;
(4) mental and emotional condition to the extent that such condition

mitigates the defendants culpahility or to the extent that such
condition is otherwise plainly relevant;
physical condition, including drugdependence;
previous employment record:
family ties and responsibilities;
community ties;
role in the offense;
criminal history; and
degree of dependence upon criminal activity for a livelihood.
The Commission shall assure that the guidelines and policy statements are entirely neutral as to the race, sex, national origin,
creed, and socioeconomic status of offenders
Id. (footnote omitted).
70. Id. 5 994(d)(9).
71. S. REP. No. 225, 98th Cong., Ist Seas. 174 (1983), reprinted in 1984 US. Con=
CoNs. & AnsoN. News 3182, 3357.
(5)
(6)
(7)
(8)
(9)
.(10)
(11)

-

'

72.
73.
74.
75.
76.

[ cl.

18 U.S.C.

5

2 (I982).

Id. 5 3 (1982 & Supp. IV 1986).
Pinkerton v. United States, 328 U.S. 640, 646 (1946).
Id. at 647.
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thority, the degree of participation in the of-l'ense,recruitment of accom plices, a claim to a larger share' of the profits from the enterprise, the
nature and seriousness of the activity, and the degree of control exercised
over others."
In addition,.guideline 381.3 provides anincrease of twooifense levels
for abuse of a position of public or private trust or use of a special skill,
provided the abuse or the.use significantly facilitated the" 'commission or
concealment of the offense. The commentary states that [ s ]pecial skill'
refers to a skill not possessed by members of the general public and one

usually requiring substantial education, training or licensing/'" An attorney who is custodian of a fund from which he embezzled, or an airplane
pilotwho dies narcotics from South America to this country is subject to
this increase."
-

VI.

GUIDELINE DEPARTURES

As with plea agreements, the Commission' received a wide variety of
opinions on the issue of permitting departures from the guidelines. Some
suggestedthe use of a rigid mathematical formula; ,others advocated an
intiexible system which left little or no room for departure; and still
others urged the Commission to adopt a presumptive sentence approach
with great latitude for departure..in the final analysis, the guidelines sub
mitted to Congress followed noneof these approaches. Congress required
the Commission to promulgate guidelines which structured discretion and
reduced sentencing disparity,yet left the system ilexible enough to ac commodate the unusual case. Therefore, the Commission focused its ef
policy
of
forts on drafting guidelines for the typical case, and adopted a
limited departures to address cases which present unusual circumstances.
Prior to the end of the public comment period on the preliminary
draft which was published in September 1986, the Commission reached
the conclusion that it had taken a signincant step toward itsgoal of re
initial
guideline
form and made an important decision in defining the
writing task. Various Commission efforts had been submitted for com ment within. a spanof several months. These efforts had received re
sponses that expressed reservations about practical application and, more
importantly, about the degree of restrictions on a judge's discretion in tended by Congress. One commentator suggested outright that the Com mission might retum to Congress and explain that congressional intent in
sentencingreform simply could not be satisfied within the conllicting leg islative imperatives that logically followed from years of bipartisan com promise." The Commission rejected the suggestion. Rather, it focused its
-

-

"

83.
84.
85.

id.
Id. € 381.3, Commentary.
Commentary? to 5 3BI.3 provides that examples of persons who

possess "special

skill" include pilots, lawyers, doctors, accountants, chemists and demolition experts. Id.

5

3BL3, Commentary 2.
33 (Oct;
86. United States Sentencing Commission Public Hearing in New York, N.Y;
21, 1986) (testimony of Chief Judge Jack Weinstein; United States District Judge for the
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tence that is lower than that established by statute as minimum sentence, to take into account a defendant's substantial assistance in the
investigation or prosecution of another person who has committed an

olfense."
-

Thus, Congress expressly intended that substantial assistance to the gov
ernment should be a mitigating factor.
The only practical and workable approach to sentencing a defendant
who provided substantial assistance is by a departure from the guidelines.
Just as substantial assistance by a defendant may remove the application
of a statutory mandatory minimum sentence," it may also remove the
28 U.S.C.A. 5 994(n) (West Supp - 1987).
For a comparison of approaches to sentencing defendants who provide assistance,
see 28 U.S.C.A. 5 994(n). 18 U.S.C.A. 5 3553(e) (West Supp. 1987), and Guidelines Manual,
5 SKI.1.

93.
94.

ADDENDUM

Biden,
133 Cons. Rsc. 516644-48 (daily ed. Nov. 20, 1987) (eolloquy between Senators

Hatch, Tburmond and Kennedy on criminal Snes and sentencing amendments):
MR. BIDEN.Mr. President, I join my colleagues, Senators Ti mlmonn.
Hu-cl-1. and KENNEDY today in ooncurring in the House amendments tothe Sen-ate bill. S. 1822. which makes minor and technical amendments to the Sentenc
ing Reform Act of 1984. This bipartisan bill, along with H.R. 3483, makes
changes needed to ensure the smooth implementation of the Sentencing Reform
Act with regard to the application of the new sentencing guidelines and the col
lection of criminal lines. These amendments represent a reasonable compromise
of some of the provisions of S. 1822. which unanimously passed the Senate on
-

October 28. 1987.
The House has placed some commenm and section - by-section analysis of S.
1822 in the Cononessioruu. Rscoim. I want to point out that that analysis was

not presented to the Senate for review in advance and was not part of the com-

promise regarding either this bill or HR. 3483. Senators KENNEDY. THURMUND.
HM-cl-1, and I have joined in an explanation that responds to some aspects of the
S.
House comments that are inconsistent with the Senate's understanding of
1822.

Mr. President, I ask unanimous consent that the text of this joint explanation be entered at this point in the Rnconn.
There being no objection, the material was ordered to be printed in the
follows:
Jon-rr'l?.xellnu'rlon BY Serwroas BLDEN. TrlvnMOND, KENNEDY. mn
Harcn oN S. 1822
On October 28. 1987, the Senate unanimously passed S. 1822, a bill
designed to make technical and clarify ing changes to the Sentencing Reto
ensure
the
smooth
and effective implementation of
form Act of 1984,
the new sentencing guidelines and related provisions of law. S. 1822 was
drafted by the chairman and ranking members of the Senate Judiciary
Committee following detailed consultations with other members of the
committee, the Department of Justice, the Sentencing Commission and
the Administrative'oce of the United States Coum.
Because the guidelines were to take effect shortly thereafter on No
quickly
as possivember Ist, it was important that the bill be enacted as
ble. Members of the House Judiciary Committee, however, initially took
the view that they would oppose any elfort in the House to consider S.

RECORD. as
'
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and a finding by the court that

a

defendant is entitled to consideration

Commission that, "in principle, the Commission, by specifying that it
has adequately considered a particular factor, could prevent a court
from using it as grounds for departure." The House contends that a.

statement by the Commission that ithad adequately considered a factor
sentencing
in formulating the guidelines would not necessarily bar a
court from considering that factor. While itisdoubtless true that a sentencing court should assess the scope and meaning of this kind of state
ment by the Commission, the Senate sponsors believe it is indisputable
that the court would be precluded from departing unless, as a "threshold.
matter, the court reasonably determined that the factor was not meant
to be covered by the commission's statement. Any contrary view would
1984 and
be fundamentally at odds with the Sentencing Reform Act of
its goal of ensuring consistent sentencing decisions.
Finally, the Senate sponsorsalso do not agree withthe House's suggestionthat the United States Sentencing'commimion has an "obliga
tion to promulgate guidelines for petty offenses." The Senate sponsors
of S. 1822 believe the commission is under no such obligation.
Mr. HATCH. Mr. President, lviould lille to expand upon the analysis
contained in the joint statement submitted by mycolleagues and me. I
took greatinterest in the Sentencing Reform Act when it passed in 1984
and it is of great concem to me that in its comments, the House has
introduced some unnecessary confusion to the standard for departure
from the guidelines. Specincally. as mentioned in the joint statement,
the House cites 18 U.S.C. Sec.' 3553(a) as possibly having some relation
ship to departure. In fact, this suggestion ia contradicted by the legisla
tive history accompanying that provision.

Whenthe language stating that

a

court "shall impose a sentence

suiiicient but no greater than necessary, to comply with the purposes" of
sentencingrwas added as an amendment in 1984, I explained that the
amendment was of a clarifying nature. At the time the amendment was
added, I stated: "Sentences mustbe designed so that they fully meet the
by
various purposes of sentencing. ,Those purposes cannot be met
plainly
sentences that are plainly excessive'or by sentences that are
'

199

insuecient."

In short, the phrase merely clariiied the purposes of sentencing and
did not provide an additional basis for departure. Frankly, I would not
have agreed to this amendment offered in 1984, and ldo not believe the
managers of the bill or the Senate would have accepted this amendment,
had it been interpreted in the manner now being urged by the House.
The suggestion promoted by the House in this statement would be .a
radical change in the Sentencing Reform Act and does not have the con
currence of the Senate.
In fact, it is section 3553(b), not section 3553(a), that provides the
basis for departure. Section 3 of S. I822 amends section 3553(b) and
not broaden the deparclariiies the standard for departure, but it does
"of a kind or to a
adds
the
words
3
ture standardinany way. Section
degree" to the existing standard for departure. The standard for depar
tells
It
ture is vital to the proper fimctioning of the guidelines system.
judges when, under the law, they are permitted to impose a sentence
If
outside the guidelines promulgated by the Sentencing Commission.
the standard is relaxed. there is a danger that trial judges will be able to
-

depart from the guidelines too freely, and such unwarranted departures
would undermine the core function of the guidelines and the. underlying
statute, which is to reduce disparity in sentencing and restore feirness
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may depart from the guidelines in imposing a sentence. As with all depar

sideration, the court shall consider only the sentencing guidelines, policy
statements, and,oiiicial commentary of the Sentencing Commission,"
was added for the protection of the Sentencing Commission. There was
some concem that failure to specifically designate the materials that
may be used in determining the appropriateness of departure could re
of
the
Commission,
or
their
notes
and
other
intemal
sult in members
work products, being subpoenaed. This was never intended by Congress,
and section 3 clariiies that only those items listed may be used in a de
parture determination.
Mr. Hivrcrl. I also wonder whether my colleague from Massachu
setts, Senator KENNEDY, who was the principal sponsor of the sentencing
reform legislation that Congress enacted in 1984, agrees that the pro posed amendment to section 3 is merely clarifying in nature?
Mr. KENNEDY. I do agree. Congress gave the Sentencingcommission

authority to determine what level of detail the guidelines should contain. An introductory policy statement to the guidelines indicates that
the Commission chose to draft guidelins, based on an empirical study
of actual sentencing decisions, that it expects will govem the great ma jority of cases. In the words of the policy statement, "Mbe Commission
intends the sentencing courts to treat each guideline as carving out a
heartland, a set of typical cases embodying the conduct that each guide

line describes." Consistent with this approach, the "policy statement fur ther notes that there will also he factors, aggravating and mitigating,
that the Commission has not covered - or, using the statutory departure
language, has not "adequately considered" in its guidelines. Some fac
tors may not have been considered, as the policy statement notes, besingle set of
cause, of "the ditiiculty of forseeing and capturing, [in] a
guidelines . . . the vast range of human conduct potentially relevant to
a sentencing decision." Other factors were not included in the guidelines
because the data indicated they occur infrequently. and therefore did
not justify a specific guideline directive. The commission cites as an ex-

ample physical injury to the victim in a fraud case.
Where a factor that was not adequately considered is present in a
particular case, the current statutory departure language, 18 USC. Sec.
3553(b), directs the judge to depart if that factor or circumstance
"should result in a sentence diderent from that described" in the guide
of
the
bill
merely
clariiies
3
lines. The proposed amendment in section
the present approach. The addition of the words "of a kind or to a de
gree" is intended to make clear what is already implicit in current law,

that a factor can be found not to have been adequately considered either
first. because it is not reliected in the applicable guidelines stall, or

it is not redected to the unusual extent that it is present
in a particular case. The bill further makes clear that the ultimate test
of whether a factor was adequately taken into consideration by the Sen

second, because

tencing Commission in formulating the guidelines rests on a fair reading
of what the guidelines, policy statements and official commentary of the
Commission actually say. These are the oiiicial pronouncements of the
Commission, and departure will not be appropriate if these pronounce ments indicate that the factor was included in the guidelines by the
Commission.
I want to join the remarks made by my colleague from South Carolina with respect tn the subpoena protection language in section 3.
Clearly, Congress never intended that the sentencing courts would look
to items other than the guidelines, policy statements and the Commis-
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Plea Agreements Under the Federal
Sentencing Guidelines
y Donald A. Purdy, Jr.,' and
Jeffrey Lawrence' *
Federal Sentencing Guidelines structure the sentencing dis
cretion of the trial judge and change the waypractitioners must look
at sentencing consequences in general and their plea bargaining
discretion and options in particular. Theauthors providean overview
use
of the workings of the Guidelines and discuss in detail thelevel of
in
Ojfense
determining
defendants "relevant conduct" in
guilty
(i.e.,
the
sentencing. They also consider the informed plea of
information the defendant must have on the impact of the Guidelines
on his plea ). The article notes two areas, acceptance of responsibility
and providing of substantial assistance to the authorities, where
counsel may urge a reduced sentence for a defendant.
77te

The Sentencing Reform Act of 1984' was enacted to correct
two major flaws in the sentencing process ofthe criminal justice
system. First, defendants who had committed the same crimes
were receiving widely disparate sentences, depending on thesentencing judge, thedistrict within which the crime was commit
ted, and a wide variety offactors that Congress deemed no longer
appropriate considerations in sentencing.' Second, the sentences
that had been imposed did not accurately reflect the actual time
the offender would serve, the so - called truth - in - sentencing issue.
The statute provided that the then- existing system of completely
individualized sentencing would be replaced with a guideline
system to be promulgated by a Sentencing Commission, created
by the Act. The Commission was directed to establish Federal
Sentencing Guidelines for federal offenses to identify the factors
that were to be used in detennining individual sentences while
-

* Chief Deputy General Counsel, U.S. Sentencing Commission, Washington,

D.C.
Assistant U.S. Attomey, San Francisco, Cal.
The comments of the authors are their own and do not necessarily represent the
policies or opinions of the U.S. Sentencing Commission.
',Pub. L. No. 98 -473, €5 211 - 239, 98 Stat. 1837 (1987). See "Symposium:
Federalsentencing Guidelines," 26 C.L.B., No. l (Jan. - Feb. 1990).
' See28 U.S.C. 5 994(l).
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pants in the federal criminal justice system leam not only the
mechanics of the new sentencing guidelines but also the ways in

-

which the Guidelines affect their work, particularly with respect
will
to their effect on plea bargaining; Guideline sentencing
affect counsel's role throughout the criminal justice process,
beginning with the preindictrnent negotiations. Counsel must be=
especially cognizantof the fact that the defendant's actual "crimi
nalconduct and criminal history have major significance under
Sentencing
"guideline sentencing. Both the Guidelines .and the
Refomi Actprovide that personal characteristics of thedefendant
are far less important than under preguideline sentencing! Coun4
it will be at the peril of
vsel must learn the new system well, or
both their clients and potentially themselves.
The U.s..sentencing Commission has stated that,the initial
set ofGuidelines will not, in' general, makesignificant changes
in current plea agreement practices."' Pursuant to the statutory
directive, the Commission will review the overall effect of the
Guidelines and may regulate the plea bargaining process through'
Guideline amendments. It is clear that .the important differences
under guideline sentencing call for a greater expertise ofcounsel
on sentencing issues.
Under guideline Sentencing, the defendant's actual offenseconduct, and criminal history can have apredictable andquantiti
sometimes
able effect on the determination of the sentence,
-

*

-

far beyondthe narrower statutory elements of the offenses of
convictionf In short, eachfactual determination may contribute

1

to an increase or adecrease in the potential punishment.
the
The Guidelines require counsel to know the facts of
defendant's participation in uncharged as well as charged crimi
nal conduct and make the tindingof facts far more important. This
does not necessarily mean, however, that sentencingproceedings
will result in lengthy minitrials on fact issues for several reasons:
0
O

'

The majority of facts will notbe in dispute;
Hearsay and summarization will stillbe permitted;
be
The time- saving device of factual stipulations will still

* See U.SQ

28 U .S.C;

Q

Sentencingcommission, Guidelines Manual ch. 5,'pt. I l
994(e) (hereinafter Guidelines Manual).
-

l.
lBl.3; ch. l.

' Guidelines ch.
*

Guidelines

5
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the
sentencing, counsel are given an opportunity to estimate
potential sentence at a far earlier stage in the criminal proceed
ings. Defendants are in a better position, for the purpose ofplea

bargaining, to evaluate their sentencing consequences prior to
a
trial or even before indictment. Therefore, in order to advise
defendant effectively as to their choices, counsel must become
very knowledgeable in the application of the Guidelines.

The Guideline Structure: An Overview
The Sentencing Commission adopted a modified charge of
fense/real offense model in fashioning its Guidelines." Under the
Guidelines, the initial task is thedetemrination of the appropriate
(the
Guideline based on the defendant's count of conviction
*
'charge offense element' ') from the offenses listed in the Statu
tory Index." Once this determination is made, the guideline range
is obtained by determining the offense level and the criminal
history category. The offense level is determined by consideringthe base offense level, applying the defendant's relevant con
applicable
duct," any specific offense characteristics, and any
'
'real offense"
adjustments from chapter 3 of the Guidelines (the
element) and any special provisions from chapter 4, such as the
career offender" or the armed career criminal provision."
The Sentencing Table

The resulting determination willvyield an offense level, from
to
43 on the Sentencing Table (vertical axis),"' which, in tum,
1
when combined with the criminal history category determined in
for the court. The ranges
chapter 4, provides a sentencing range
set out in the Sentencing Table are the greater of six months or a
Each
maximum that is 25 percent greater than the minimum.
changeof one offense level results in approximately a 12% per
cent change in punishment, thus rendering every such change
material to the ultimate sentence the judge can impose without
" See Guidelines ch.

l, at 1.5- l .6.
€ lBl.2,

Stipulation to More Serious Offenses,

" Guidelines, App. A. See also

infra at 405.
" Guidelines
"

@

lBl.3.

4Bl.l.

Guidelinese
" Guidelinesg 481.4 (effective Nov.

l,

1990).

See Guidelines ch. 5, pt. A.
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normally relevant to
appropriate guideline range that factors
sentencing that are not specifically and adequately factored in by
the Commission during the application of the Guidelines to the
cases that are not explicitly excluded from consideration by the
Guidelines may beconsideredby the judge in determining where
to sentencewithin the determinedrange and whether or not to
departfrom the range. Traditional advocacy skills of practitioners
can be employed both in detemiining the applicable guideline
and in the selection of the specific sentence.
-

-

I

What Counsel Must Know

will thus beextremely important for counsel to know what
the defendant actuallydid in connection with the commission of
of real
the offense because of the potential quantifiable impact
offense conduct. Defense counsel will wantto put the govemment
"It

.

the legal
to its proof about disputed facts and to challenge
conclusions and sentencing significance of undisputed facts when
appropriate. Counsel will want to ascertain as earlyas possible
the defendantls real offense conductto determine the guideline
range maximum exposure and the leverage or incentive faced indis
the plea agreement stage given the facts as known to or
coverable by the government. Counsel must be sensitive to the
special dangersto their clients under guideline sentencingbecause
-

-

facts the defendant provides to the government or that others
provide subsequently can directly and substantially increase the
While
guideline sentencing range applicable to the defendant.
thispotential detrimentexists by virtue of the real offense element
of the Guidelines, Section lBl.8 provides the meansof avoidingthese problems in the plea-bargaining context where the defen

'

dant attempts to give substantial assistance to the authorities.

In addition, the incentives foriand potential terms of plea
willbe affectedby guideline
agreements as well as their structure
for
sentencing as judges as well as the parties have as a basis
evaluating the plea agreementthe applicable guideline ranges
for the real offense conduct that becomes known prior to the
sentencing. Under the Guidelines, the parties will be able to
about sentencing than ever
determine far more information
before. This knowledge must be obtained prior to the entry and
acceptance ofthe defendant's plea since the failure to do so may
-

.

-

result in unforeseen and unwanted consequences. Section
4a9
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Section 181.3(a)(2) ("relevant conduct") requires that, for
"with
certain offenses, the sentencing court should consider
3D1.2(d) would
respect to offenses of a character for which €
require grouping of multiple counts, all acts and omissions that
were part of the same course of conduct or common scheme or
The commentary to Section
plan as the offense of conviction.'
lB1.3(a)(2) explains that this provision
[Plrovides for consideration of a broader range of conduct with respect
to one class of offenses, primarily certain property, tax, fraud and drug
.

offenses for which the guidelines depend substantially on quantity . .
included in
not specified in the count of conviction are nonetheless
same
course of
determining the offense level if they were part of the
conviction.
of
conduct or part of a common scheme or plan as the count

If the conviction offense is of the type for which the Guide

-

lines' offense level is largely based on quantity or amount
(primarily drugs, theft, fraud, and embezzlement, most offenses
is
covered in Section 3Dl.2(d)) and the conduct in question
of
part of the same common scheme or plan as is the offense
conviction, then such conduct is considered "relevant conduct"
and is to be used to determine the applicable range." Otherwise,
the conduct may be consideredby the judge in determining where
to sentence within the range and in whether or not to depart."
Thus, as in the example above , if a defendant is charged with
three counts of distributing one kilogram of cocaine on three
count, all three
separate occasions and pleads guilty to one
if
kilograms will be used to determine the sentencing range
of
each was part of a common scheme or plan with the count
-

conviction. Dismissal of the remaining two counts would have
no effect on the applicable guideline range, except in the rare
count is
instance when the statutory maximum for the one
lower than the top end of theapplicable guideline range."' The
sentencing judge shouldconsider such conduct, notwithstanding

should
any agreement by the prosecutor and the defendant that it
be excluded in the guideline computation.
However, in cases involving offenses that the Guidelines treat
robbery and assault,
as separate anddistinct criminal acts, such as
" Id.
" Guidelines
1'

@

181.3.

181.4.
(llth
See, e.g., United States v. Scroggins, 880 F.Zd 1204

Guidelines

5
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Guidelines in order to advise their clients effectively conceming
their exposure in sentencing, whether itbe by trial or guilty plea.
Appellate courts have looked at the impact of relevant conduct
for the
in the plea bargain context. In one," the Court of Appeals
Sixth Circuit wamed that the govemment "scrupulously avoid
the other case,
any behavior that would constitute trickery."" In
Scroggins," the Eleventh Circuit noted a perceived lack of benefit
from plea bargaining.
In Ykema," the appellant pled guilty to a two- count informa
tion- charging possession with intent to distribute approximately
two kilograms of cocaine (21 U.S.C. €5 841(a)(1) and 841(6)
(1)(8)) andpossession with intentto distribute approximately ten
ounces of cocaine (21 U.S.C. .55 841(a)(1) and 841(b)(l)(C)) in
lieu of a five- count superseding indictment.
The appellant claimed a violation of the plea agreement
because the information used in sentencing resulted in a rangethat "he would have received if there had been no plea agree
ment."" He asserted that (1) the plea agreement intentionally"2 kilo
envisioned use. of "approximately" to describe the
(2), an
grams? to pemlit argument that less was possessed;
mandatory
element of the agreement was that the statutory
to five
years
ten
minimum sentence would be reduced from
the count charging Zl.U.S.C.
years because ofthe dismissal of
(3) the government promised that "no
€ 84l(b)(l)(A); and
additional charges [would] cbe issued against the Defendant . . .
with regard to drug traff1ekingdescribed in the indictment, the
infomiation andthe Defendant?s statements.'
Regarding appellant's contention thatthe agreement language
conceming "no additional charges" supported his contention,
a
the court said that the issue is "whether this represented
promise to appellant beyondthe literal words, to include avoiding
any use of information concerning cocaine trafficking beyond
The court concluded that the
'approximately 2 kilograms.'
-

-

-

1988), ceir. denied, 110 S.
" United States v.<Ykema, 887 F.Zd 697 (bth Cir.

Ct. 878 (1989).
"

id. at699.

" 880 F.Zd at 1213.
" 887 F.Zd at698.
" id. at699.

" id.
" id.
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theft,""

and properly aggregated them in applying the theft
guideline in Section 281.1(b)(1). (The court stated that if the
16

conduct had been included in a count resulting in an acquittal, it
could notbe used.")
The court also rejected appellant's argument that consideration ofthe additional facts that he did not plead to was unfair or
inequitable:
The evidence of these prior thefts eliminates any argument that some
-

concatenation of fortuitous circumstances provoked appellant into com
mitting his offense of conviction on the spur of the moment: appellant's

prior theftsestablish that he actedpurposely on December 16, having had
the opportunity to consider the criminality of his act and its consequences.
Such purposeful criminal conduct demands greater punishment, both to
reflect society's desire for retribution and to ensure specific deterrence
loss
against future criminal conduct by appellant. In aggregating the
of
appellant's
thefts,
therefore,
the
guidelines
reflect
occasioned by all
the full magnitude of appellant's culpability."

Regarding appellant's unfaimess contention that his plea
with appel bargain was an empty bargain, the court "agree[d]
'
lant's characterization of his plea agreement' but found no error
in the application of the Guidelines." The court stated that the
appellant had nothing to gain from this agreement because
whether or nothe accepted it, his guideline sentence rangewould
have been the same.'
This wastrue in this case because the district courtdid not give
the appellant credit for the two-level reduction for acceptance of
-

responsibility under Section 3El.lL The court affirmed the dis
trict court's rejection ofthe probation officer's recommendation
thatthe appellantbegiven the two-level reduction for acceptance
of responsibility under Section 3El. 1, even thoughhe voluntarily
provided authorities with information conceming hisotherthefts,
because he "continued to use cocaine after his arrest, and . . .
the court therefore felt that appellant had not tumed away from
the lifestyle that had motivated his offense of conviction."" The
court held:
-

"

id. at 1211. But see United States v. Isom, 886 F.Zd 736, 738 (4th Cir. 1989).

" Id. at

lzlln.l8.

id. at 1213.
id. at 1213.
id. at 1213.
" id. at 1215.

"
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maximum possible penalty provided by law.' Fed. R; Crim. P.

ll(c)(l).'

The court further stated:

While it might be desirable ,if each defendant, at the time of tendering a
the;
guilty plea, were fully cognizant of his likely sentence under
Sentencing Guidelines, we decline to read such a requirement intoRule
ll(c)(l). Instead, we simply "note that,. "in the interest of faimess, it
the
may be good practice for the.[district] court to assure itself that
has
defendant has discussed the guidelines with defense counsel and
been advised about their applicability [citations omitted] ." . . . In those
cases where the applicable Guidelines sentence is easilyascertainable at
the time the plea is offered, the district court has full discretion te and,
where feasible,*should explain the likely Guidelines sentence to the
defendant before accepting the plea."

Similarly, the Second Circuit, in United States v; Sweeney,"
affirmed the district court's ,refusal to let a defendant withdraw
,

-

his guilty plea,rejectingthe assertion that the erroneous calcula
tion ofthe applicable guideline- sentencing range by his previous
"counsel rendered his assistance ineffective. In that case, the
appellant claimed to the districtcourt that he was told the range
would be twenty - one to twenty- seven months, when the correct
determination was fifty - one to sixty three months; the district
court then sentenced the defendant to filty - seven months.
The court foundthe following evidence detemtinative:
.

The record reveals . . . that when appellant pled guilty, he was aware
that he faced a maximum prison termof ten years on the conspiracy
count.
count and a maximum term of five years on the false statement
'
'within
thesole
He also understood that the sentence to be imposed was
discretion ofthe sentencing judge}? and he was told by the judge that
will still be
even "ifthe sentence is more severe thanyou expected, you' ' Moreover,
bound by yourplea and you will have no right to withdraw it.
-

defendant's attomey stated in open court thathe had advised the defendant
Now that we have
ofhis "best guess" as to the sentencing range

the Guidelines, we do not believe that appellant may avoid the effect of
our precedents by characterizinga mistaken prediction as ineffective
many more
assistance of counsel. . . Under the Guidelines there willbe
as in this case. A
sentence,
of
detailed hearings regarding imposition
,
sentencing judge will now frequently indicate, as a result of suchhearing
those
circumstances,
allowingdefendants
what the sentence may be. In
to use the presentence prong of Rule 32(d) to withdraw theirpleas would
the sentencing process.
pervert the rule and threaten the integrity of
9

" id. at 1142 - 1143.
* id. at 1143 - 1144.
" 878 F.2d68 (Zd Cit. 1989).
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However, in United States v. Bennett," the district court
allowed two ofthree defendants to withdraw their pleas ofguilty
when the applicable sentencing ranges showed great disparity
between the plea bargain expectation and the reality as based on
their presentence report. Based on detailed stipulations, defense'
counsel had concluded that the applicable ranges of the two
defendants allowed to withdraw their pleas would be twenty
seven to thirty - three months (compared to forty one to fifty one
months detennined in the presentence report) and twenty - one to
twenty - seven months (compared to forty - one to fifty one
months), respectively. The court stated ofthe defendant with the
anticipated range oftwenty - seven to thirty -three months:
Bennett clearly had a legitimate expectancy in not only the anticipated
range of 27 - 33 months, but also in ranges of 30 37 months and 33 41
5]
months
is
simply
beyond
the
scope
of
months. The actual range of 41
expectancy created by the plea agreement. It would be unfair and unjust
to enforce the contract between the defendant and the govemment where
the defendant was inducedby a promise which could notbe kept."

The court found similarly with respect to the second defendant
who expected a range of twenty - one to twenty - seven months
compared to an actual range of forty - one to fifty one months.
In the case of the' third defendant who expected a range of
fifteen to twenty - one months but received one of ten to sixteen
'
months, the court said that *this is clearly within the expectation
created by the plea agreement and there is not fair and just reason
for allowing [the defendant] to withdraw his guilty plea.'

Plea Bargaining "Rules"
The types of plea agreements authorized by Federal Rule of
Criminal Procedure 11 include charge bargains (Rule ll(e)
(lilA)), nonbinding sentence recommendations (Rule ll(e)(l)
(B)), andbinding sentence agreements (Rule ll(e)(l) (C)).
Plea bargaining under the guidelines is govemed by the
Commission Policy Statements, Sections 6Bl . 1- 68 1.4, and Fed
eral Rule of Criminal Procedure ll. Section bbl.1(a) requires
the disclosure of a plea agreement in open court "or, on a
716F. Supp. 1137 (N.D. Ind. 1989).
id. at 1146 (emphasis added).
id. at 1146. See also United States v. Loman,
112538 (W.D. Mo. 1988).
*1
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part of the plea bargain

Subject to the exercise of this discretion,

therules appear to permit the parties to recommend or make
specific binding agreements asto what sentencing range is

appropr1ate,whether a specific guideline is applicable, how
disputedfacts shouldbe resolved, and even what sentence should

be imposed." This process does not appear to impaira judge's
discretion to decide whether to accept or reject such agreements
or to select the specific sentence within the range or to depart
from the range. The parties may, however, be somewhat more

*

inclined to propose binding sentence agreements so that a.defen
dam may reduce sentencing uncertainty or have the option of
withdrawingthe plea iftheagreement is rejected.
Factual Stipulatlons

Section 681.4 govems the use of stipulations of "facts
'
relevant to sentencing' that will often be made as part of a plea
agreement."' Such stipulations are in sharp contrast to a stipulation
to a more serious offense that is permitted under Section 181.2
as part of a plea agreement, which mandates the use of the offense
guideline section in chapter 2 applicable to the stipulated offense,
"rather than the offense of conviction. Factual stipulations envi
sioned bysection 681.4 are not binding on the court and are but
a part of the relevantinformation the court will consider in
imposing sentence."
Factual stipulations shall set forth the facts of the offense
conduct and offender characteristics, shall *fnot contain mis

leading facts," and shall "set forth with meaningful specificity
thereasons whythe sentencing range resulting from the proposed
'
Stipulations should also identify any
agreement is appropriate.

facts thatremain in dispute;" According' to the commentary to
Section 681.4, stipulations should ordinarily be in writing.The
Commentary admonishes:
Similarly, it is not appropriate for the parties to stipulate to misleading
or non - existent facts, even whenboth parties are willing to assume the
" 18 U.S.C; € 3553(c).
Fed. R. Crim. P. ll(e)(l)(c).
*

Guidelinese bbl.4(a).

" See Bennett, 716 F. Supp. at 1137, 1143.
"
681.4(e)(1), bbl.4(e)(2), 681.4(e)(3).

Guidelines €5

" Guidelines 5 681.4.
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policy is that charges are not to be bargained away or dropped,
unless the prosecutor has a good faith doubt about the government's ability to prove a charge for legal or evidentiary. rea
sons."" Not surprisingly, prosecutors can agree to the dismissal
.of any charges that do not change the guideline sentence." In
addition, if circumstances change (e.g., if new evidence is
discovered, the need to protect a witness's identity arises, or the
like) the prosecutor may agree to change theplea agreement
accordingly.
Regarding sentencing bargains, the Justice Department instructs prosecutors, absent substantial assistance under Section
5K1.1, to only make agreements pursuant to Federal Rules of
Criminal Procedure ll(e)(l)(B) and ll(e)(l)(c) if the terms
conform to the appropriate guideline range or depart for a
legitimate reason consistent with the Sentencing Refonn Act.
The incentives for the standard plea agreement permitted by
departmental policy total a 35 percent reduction in sentencing
exposure. This consists of the two-offense level reduction for
acceptance of responsibilityand a recommendation for the lower
end of the guideline range for sentence and fme and the least
restrictive sentencing option permitted by the applicable guideline range (whether it be probation,home detention, or community confinement).
The policy also states that plea-bargaining departures must
be clearly revealed to the court:
lt violates the spirit of the guidelines and Department policy forprosecutors to enter into a plea bargain which is based upon the prosecutor's
and the defendant's agreement that a departure is warranted, but that
does not reveal to the court the departure and afford an opportunity for
the court to reject it."

Prosecutors are required by Justice Department

policyto

pursue all relevant information for sentencing purposes except
that not "readily provable.
The fact that charge bargaining will rarely affect the sentence
in these types of cases requires that the incentive for the plea
" Memorandum to Federal Prosecutors for U.S. Attomey General Richard
Thomburgh 3 (March 13, 1989).
" Id.
" Id. at 4.
" id. at 3.
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personal responsibility for the offense is appropriately given a
lesser sentence than a defendant, who has not demonstrated
sincere remorse.
-

A judge may grant this reduction, regardless of whether the
conviction results from a guilty plea or trial. In other words, a
guilty plea does not, by itself, automatically entitle the defendant
to this reduction as a matter of right although it may provide
some evidence of the defendant's acceptance of responsibility.
On the other hand, the fact that a defendant exercises his
constitutional right to trial does not necessarily preclude a judge
from granting this reduction under appropriate circumstances. A
defendant may manifest sincere contrition even if he exercises
his constitutional rightto a trial. According to examples included
in the commentary to the Guidelines, this can occur when the
defendant goes to trial to assert and preserve issues that do not
relate to factual guilt."

The applicability of the acceptance of responsibility adjust

A

ment resides exclusively with the court. Whenpresented with a
specific agreement under Federal Rule of Criminal Procedure
ll(e)(l)(c), the court may choose to accept a specific binding
agreement that could include a resolution ofthe applicabilityiof
the acceptance of responsibility reduction. In the most common
type of nonbinding plea agreements as envisioned by Federal
Rule of Criminal Procedure ll(e)(l)(B),neither the parties nor
the probation officer may eliminate or circumscribe the judicial
discretion pertaining to acceptance of responsibility by an agree
rnent or stipulation that the reduction is or is not applicable.
The court must make its own detennination as to whether the
defendant clearly demonstrated a recognition and affirmative
acceptance of personal responsibility for his criminal conduct.
Once satisfied, the court appropriatelyreduces the applicable
offense level by two levels.
Qualifications for the Adjustment

The commentary to chapter3, part E, includes a list of
some of the appropriateconsiderations in determining whether a
defendantqualifies for this provision:
(a) [ Vloluntary termination or withdrawal from criminal conduct;
" Guidelines 5 3E1.1, commentary at note l..see amendments to commentary
effective November l , 1990.
-
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under the new system. On motion of the government, substantial
assistance can justify a downward departure from the guideline
range, even below statutorily required minimums."
The revision to Rule 35'of the Federal Rule of Criminal
Procedure eliminating defense motions to reduce a sentence
within 120 days represents a major change. The revised rule
gives the government the right to move for a reduction within a
yau of the sentence for substantial assistance to authorities in
the investigation or prosecution of another person who has
committed an offense."
It is clear that once a defendant enters into a cooperationdriven plea agreement, the incentives for complete cooperation
will be very real. Attomeys must be aware, however, that a
defendant who admits incriminating information not yet known
to the govemment prior to the imposition of sentence may face a
potential increase in theoffense level at sentencing based on that
information. The one significant exception is that a witness who
enters into an agreement with the govemment pursuantto Section
rbi .8 toprovide substantial assistance andthat additional incriminating information provided that is unknown to the govemment
will not result in an increase in the applicable guideline range
based on the additional inculpating information he provided
pursuant to the agreement." A defendant who incriminates him
self as part of such an agreement, but later backs out or is unable
to deliver, faces the danger of a correspondingly significant
increase in sentencing exposure. Such a defendant is in a situation
similar to that of the defendant who has no one to cooperate

against but who participated in additional criminal conduct not
known to the government at the plea agreement stage.

Role ofthe Probation Officer
Counsel shouldbe aware that in guideline sentencing, the role
of the probation officer is dramatically changed. The probation

officer is required to bring the facts ofthe real offense conduct
to the attention of the court so that neither the charge nor any
factual stipulation should be able to misrepresent to the court or
" Guidelinese
" Guideliness

" Guidelines 5

SK.l. n.l.
SKl.l; lBU.S.C.
lBl.8.

Q

3553(e);Fed. R. Crim. P. 35(b).
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On October 12, 1984, the most broad reaching reform of fed
the
of
eral sentencing in this century became law with the passage
Sentencing Reform Act.' The purpose of the Act was to attack the
some olfenses,
tripartite problems of disparity, dishonesty, and for
of near
a
system
excessive leniency, all seemingly made worse by
unfettered judicial discretion.7

For decades, empirical studies repeatedly showed that similarly
situated offenders were sentenced, and did actually serve, widely
disparate sentences.?' Furthermore, the disparity found to charac
terize federal sentencing was thought to sometimes mask, and be
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tion of federal sentencing guidelines is put in historical context, and
explained against the backdrop of key decisions andpolicy choices.
Asa sweeping and dramatic refonn, it was expected that the
federal sentencing guidelines would be controversial and as such, be
subject to considerable resistance."" Despite the fact that they be
came law in November, 1987, it was not actually untiljanuary, I989,
that the Supreme Court upheld the guidelines," thereby removing'
the major constitutional impediment to their full implementation.
Now that theyare nationally in effect, it is timely to elaborate on the
structure upon which they are founded, and the history of attempts
that came before them to stmcture and unstructure judicial
discretion.
PartI provides a brief introduction, defining discretion and un
derscoring the tem1s ofthe recent call for refonn. Part II is a review
of thehistorical shifts in sentencing goals and the concomitant shifts
in the degree of discretion allocated to the court in determining andmeting out penal sanctions. Part III presents an overviewof the en

-

abling legislation, The Sentencing Reform Act of 1984, including
the key specific directiyes givento the Commission to cany out its

United
mandate. Part IV provides a brief discussion of Mistretta 1.1.
the Commission and its
States the constitutional challenge to
for the major
guidelines. Part V presents an elaboration of the bases
of
guidelines. Part VI
decisions reflected in the first iteration
the commitment to
presents concluding comments and explicates

future monitoring, evaluation, and revision."

I..

INTRODUCTION

Discretion in its most simple terms is delined as the power of
free decision or latitude of choice within certain legal bounds."
The need for discretion in sentencing purportedly developed from
the application of the "traditional twin goals of the correctional pro;
-

*0 In October. 1987;Congressman Conyers introduced a bill to delay the implemen
H.R. 3307. 100th Cong. lst Sess., 133 CONG. REC. H8l07

tation of the guidelines.
(1987). The bill did not pass the House. Many federaljudges registered opposition to13, 1987, at 18; K. Mur
the implementation of the guidelines. See Mmm HERALD, Oct.
-ing Rules lo Siren Pimuhmmt, Los ANGELES TIMES, Nov. 1, 1987 , part I, at
phy, US. Smtem
*l, col. 4 (final Sunday ed.).
S. Ct. 647 (1989).
11 Misrretta v. United States,l09
basis
12 Congress provided that the Commission members would serve on a full time
initial
guidelines
in
order
to
moni
the
of
after
the
implementation
for the first six years.
S.
tor the guidelines' effectiveness and make appropriate adjustments and revisions.
REP. No. 225; supnz note 2, at 63 64.
DicTioN/mv 362(9lh ed. 1983) [ hereinafzer.
l3
NINTH NEW COLLEGIATE
WEBS*rEB'S
WEBS11:R'S] .
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Consistent with this theme, a movement to reform the federal sen tencing process was begun, culminating in the Sentencing Reform
Act of 1984 and the establishment of the United States SentencingCommission.7' Under the First set of sentencing guidelines promul
gated by the Commission, judicial discretion has not entirely been
eliminated. Rather, consistent with the statutory mandate, and the
of experts," it has been highly structured and defined. This
view

Article tracesthis restructuring process by first explaining why it

was necessary, and second, how

it

was accomplished,

focusing in

particular on some of the key policy choices reflected in the initial
set of guidelines ultimately promulgated.

II.
A.

HISTORICAL BACKGROUND

FROM MOSES To BECCARIA

Generally, four purposes of sentencing have found widespread
acceptance: punishment, deterrence, incapacitation, and rehabilita tion." Throughout history, societies have assigned differing priori
ties to these four goals in accordance with the prevailing

philosophies and beliefs of their day. In addition, the means em#
ployed to implement these purposes have varied widely, from deathto the mere imposition of monetary lines. In large measure, the de
gree of judicial discretion in sentencinghas depended on which goal
was dominant, and which methods were thought most consistent
with the stated goal(s).
Under Mosaic law, for example, the primary focus was on re tributive punishment. The criminal justice system was founded on
canon law, a system embodying a strict code of behavior. In this
setting, judicial discretion at sentencing was severely limited: the of

21 The Sentencing keform Act was passed as Chapter II of the Comprehensive
18
is
Crime Control Act (Pub. L. No. 98 -473, 98 Stat. 1987 (1984)), and published at
- 998 (1987).
99I
(l987)
and
28
U.$.C.
55
U.S.C. 55 3551-3673
29 The discretion of the sentencer is not the only discretion with which the de
his legislation
The
structure
of
criminal
statute
should
be
concemed.
a
of
signer
must also be related to the scope of the prosecutofs discretion, the allocation ofcases between dilferent modesof trial, and the extent to which the tribunalHis
deter
ob mining guilt or innocence should be allowed a quasi legislative discretion.
should
be
not
the
elimination
ofdiscretion,
but
the
management
of
discretion.
"ec!
a way as to avoid confer
lie should define and distinfguish
between
in suchorgan of criminal justice,
discretion
on olfenses
any particular

rin an excessive degree o
ang to ensure that the determination of particular issues is allocated to the most
appropriate segment of the process.
THE CRIMINAL LAW 29
D.A. Thomas. Form and Function in Criminal Lam. in RESHAHNG
(Glazebook ed. 1978).
29 See, Lg., McKay,
225 - 26 (l976).

IN

Tim =

ID

Relmbililale the Sentencing Process, 60 ] UDlCATURE 223,
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debate over whether Roman legal procedures should be aban
doned," and whether new and quicker methods of prosecution
reformists
should be employed. In the end, the efficiency oriented
handful
of
offenses
a
prevailed. Roman procedure was retained for
inquisitorial
new,
while a
recognized by church canons as crimina,
as malqicia.
olfenses,known
procedure was instituted for all other
The rmzlejicia were created by statutes which gave judges broad dis
cretionary power (arbitrium) to punish defendants without meetingthe strict Roman rules of proof." Asthese grants of discretion in
condemned
creased, abuses multiplied: the innocent were often
while the guilty were set, free."
After the thirteenth century, the due process rights of individu als were reduced sharply. Although trial by ordeal had been aban
inquisitorial
doned, it was replaced by torture and other ex ojfcia
at
times
based on
was
justification for punishment

a

-

procedures.7"

social utility, while at other times it was based on religious doctrinesof sin and salvation. Punishment was sometimes specified by stat
ute, but more often than not its depth and scope were left to thewhims of the judge. Whatever the justification given, or the proce
dures employed, punishment wasmost often vindictive and brutally
-

harsh."

-

The rise of centralized govemments in Europe marked the in
tervention of the sovereign into criminal matters; A conqueror used
as ia way to fill
his armies to double as police; fines were developed
remained the
the king's coffers. Nonetheless, corporal punishment
Under this
l's
will.""
"Got
norm, with sentences still spoken of as
mandated
crimes
some
system, judicial discretion varied greatly:
death by order of the sovereign, while others allowed the judge to
sentence. Punishments
choose both the type and severity of the
of their
continued to be barbarous and inherently arbitrary by virtue
The fact that nobility and clergy were
vastly unequal application."
-

52 For example, the Roman standard of proof required that the evidence
to convict
the light of day." Fraher, Conviction iii curding Io Canan accused had to be as clear as
= cj Prnojl 7 LAW &
= Court-ming judicial Disnetiori and lite Lau
scimce: The Medium! jlmlllt Debut
evidence met this standard: uncontra
Only
two
forms
of
(1989).
23,
24
HIST. REV.
dicted testimony from two eyewitnesses, or a confession by the defendant. Id.
55 Id. at 28.
34 Id. at 60.
35 Id. at 25.
96 Fraher, mpm note 25, at.587 - 88.
37 Fraher, mpra note 32.
was slow to
as an alternative to physical sanction
59 The concept of incarceration
was again
The
church
was established in Italy in 1553.
develop. The earliest known jail
of solitude
Prisons
arose
from
the
monastic
concepts
at the center of this development.
1681 and 1682, but the
and penitence. The American colonies built two early prisons in
-
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presumption of innocence should be used." Fifth, corporal
death
punishment should be replaced by imprisonment, and the
penalty should be banned."'

and

a

Beccaria's ideas were not well received by the established rulers
of his day. The Roman Catholic Church denounced him as a heretic
and socialist, placing his book on an index of condemned works."
Notwithstanding this public demonstration of rejection, his ideas
eventually took root, being explored and refined by the likes ofjohn
Howard. and jeremy Bentham. The very distinguished Samuel
Wa

Romilly in particular, later embraced Beccaria's concems for the
dangers of allowing judges too much discretion in interpreting and
applying laws.'" For Sir Romilly, it was the arbitrary decisions made
possible by unfettered discretion that gave rise to the pejorative yet
oft - heard characterization of justice as no more than a lottery.
Collectively, these eighteenth and ninteenth century philoso
is today
phers and writers laid the theoretical groundwork for what
known as "classical criminology." This school of thought stresses
of
deterrence as its primary goal, emphasizing equality and certainty
Consistent
with
end."
punishment as the means to achieving this
this theoretical paradigm, punishments were prescribed for crimes
according to their perceived seriousness; in England this became
known as the tarili.""9 Tariffsand similar sentencing structures
or the
were set by the legislature rather than by the sovereign
once
again
reduced.
was
church. Consequently, judicial discretion

With the enactment of the 1791 Penal Code, France became the first

country to formally adopt this system. Other civil and common law
*4 Id. at 24 -25, 56 - 60.
45 "Id. at 48 - 55.
46 Despite his controversial place in history, many ofBeccaria's ideals found ultimate'
.

expression in the United States Constitution and helped to establish the fundamental
was founded. Bec premises upon which the early criminal justice system in America
a
to
speedy
trial,
id. at 56, the right
the
right
as
caria, for example, advocated such ideas
- 39, and the pre to confront one's accusers, id. at 27, equal justice' under law. id. at 38
25.
innocence,
id.
at
24
sumption of
*7 Romilly noted in 1810;
as a matter of
[ T ] he very same circumstance which is considered by one judge
extenuatron, is deemed by another a high aggravation of the crime , . . . [ l ] f everyjudge be left to follow the light of his own understanding and to act upon the princi
ples and the system which he has derived partly from his own observations, and hisreading, and partly from his natural temper and his early impressions, the law inva
riable only in theory, must in practice be continually shifting with the temper. and
habits, and opinions of those by whom it is administered.

(1810).
S. ROMrLLV, OBSERVATIONS oN THE CRIMINAL LAW oF ENGLAND
Pnoss. 528, 529
**8 Tappan. Smlencing Under lite Modal Penal Code, 23 LAW 8< CON-rt:MP.
.

(1958).

49 D. THOMAS, Pumciru-:s'or:SENTENcm<=: THE SENTENCING PoLicY oF THE COURT
dr APPEAL CRIMINAL Division 5 (Zd ed. 1979).
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sentencing structures. New statutes allowed judges to consider ag
gravating and rnitigating circumstances which further characterizeda
the*context of the offense; and then select a term of yearsfrom
sentence, range defined by thelegislature.5"Thus,, while Congress
crimes,58
clearly retained the power to fix the sentence for federal
and Congress controlled the scope of judicial discretion," the rigid
was
ity Characteristic of the original fixed statutory penalty structure
-

-

-

'

abandoned in favor of increased judicial discretion."
Until 1870, the primary purposes of incarceration in the United
1870, however,' the
States were retribution and punishment.? In
rehabilitative theory of ,prisons andpunishment was brought to the
forefront of the nation's attention by the. National Congress of Pris
ons. The Congress voted for a Declaration of Principles whereinit
stated the following:

9

The
[Crime is] a moral disease, of which punishment. is the remedy.
a
question
social
therapeutics,
of
elliciency of theremedy is a question
of the fitness and the' measure of the dose . . , . [P]unishment is diof
The
supreme
aim
rected not to the crime but to the criminal;
prison discipline is ,the reformation of criminals and not the infliction
of vindictive sufferiiigz62

Concomitantwith the theories of prison as a rehabilitative insti tution, and justice as aimed at individual restoration, was the devel
as
opment of the then innovative indeterminate sentence. So long
reformation was the principal goal of imprisonment, itwas reasoned
57

Tappan, Jilpm note 48,;at 529.

us20)
58 s£-£ United States v. wiltberger, lb U.$. (5 wheat.) 1G
59 Ex' park United States, 242 U.S. 27 (1916).
=
Sentencing Commission as ;Amicus Curiae at 4 5;
60 Brief for the United States Ct.
647 (.1989) (NO. 87-7028)
United States v. Mistretta, 109 S.
-

il, 46 (1978)
AssocmTloN,
TuNS.EcrroNs or 11-iE N.-=nONAL CON
6? AMERICAN Colznscrlomr.
(1870). This theory of reform later took
:
Rsroimaroizv
Discirurgi
AND

61 United States v. Grayson, 488 U.S. -

-

Gnsss or Prisons

on the title of "positivist criminology." It was popular to. speakof crime in medical
treatable disease, as ,the 1931 Wickersham
rem is- crime was ho more or less than a
-

Commission explained:
Physicians, upon discovering disease, cannot name the day upon
whichfrom
the patient
prison
release
will be healed. No*more canjudgesihtelligently set the day of
at the time of trial
Boards of parole [on the other hand] can study the prisoner during his
a comparatively early re. Within their discretion they can grant
conlinement .
cases
who give high' prom
oienderss
to
particularly
worthy
lease to youths, to First
-iminals iriconlinement as
ise of leading a new life. . . . [ And they can] keep vicious.ci
long as the law allows.
CoMin;
,

AND ENFOICEMEN*r (Wi<;KEnsi MM
NA -riomL CoMMissioN oN LAWOB$£RVANCE
142-48' (1981).
sioN), REPORT ONPI= NAL INSTITUTIONS; PROBATION AND PAROLE
-

,a'*pa
Others Ysaw the rehabilitative model as a vehicle by which the state acted out
but to change the offerider
rental role ("parens patriae"); society sought not to punish,30.*
through. treatment aridlherapy. ,SU. eg. Kittrie, mpm note
-

J
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the
determined the actual length of imprisonment." In 1949,
United States Supreme Court put its imprimatur of approval on rehabilitative imprisonment."' Indeterminate sentencing and rehabili
tative goals continued to enjoy immense popularity and support up
through the 19605."
c.

THE FALL

or

INDETERMINATE SENTENCING

In 1975, Alan Dershowitz wrote:
[ I] t seems that the day of the indeterminate sentence is passing

and
per
remain
conservatives
order
and
law
with few regrets. While
suaded that indeterminate sentencing is just one more form of cod
are
dling criminals, prisoners and their defenders outside the walls

complaining that it has resulted in too much power for parole boardsand longer stays in prison. Prison officials blame the system for over
In short, a surprising consensus is emerging around the
crowding
idea that it is time to retum to uniformity in sentencing.'7
-

The fall of the indeterminate sentencing movement proved to be

almost as swift as its meteoric rise. This time, however, empirical
research rather than theory lay at the core of the change.
As early as 19.33, studies of the exercise of judicial discretion in
sentencing revealed striking differences and wide disparity in sen -tence type and length." Furthermore, the offender's race, sex, reli
gion, income, education, occupation and other status characteristics
were found to influence judicial outcomes." Discretion seemed in-

extricably linked with discrimination.
By the 19705, public interest in the criminal justice system
prompted what Professor Leslie Wilkins termed a "crime research
Williams v. New
United States v. Addonizio, 442 U.S. 178, 188-89 (1979);
of
parolesystem
depends
upon
parole comYork. 337 U.S. 241, 248 (I949) (execution
mission's discretion).
70 In Williams. 337 U.S. at 247-48 (footnotes omitted), the Court wrote:
A sentencing judge . . . is not confined to ilie nan ow issue of guilt. His task withinfixed statutory or constitutional limits is to detemline the type and extent ofpunish
ment .
69

SEE

. have to a large extent taken the place of old
.
. . Indeterminate sentences
. Retribution is no longer the dominant objective of
rigidly lixed punishments.
criminal law. Reformation and rehabilitation of oliienders have become important
goals of cl-iminal jurispmdence.
71 Dershowitz, supm note 51, at 126 - 28.
72 Dershowitz, Lei Ille Punirltment Fir the Crime, N.Y. TIMES, Dec. 28, 1975, Magazine
Section, at 7.
79 Gaudel, Harris & St.john. Indiuiduzzi Dqferem-es in Ute Sentencing Tendnn-ie= ojjudges,
23 ] . Cam. L. & CRIMINOLOGY 811 (l933).
74 Su id.; R. MnTm, THE DEFENDANT AND CmMrNALjUsTlcE. U. oF TexAs BULL. No.
3437 (Bureau of Research in the Social Sciences No. 9, 1934).
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reduce recidivism."80

'

If there were any who clung to indeterminate sentencing for
reasons other than its alleged tie to rehabilitation, now shown to be
devoid of any empirical support, the outpouring of researchon the'other theme- disparity paved the way for the emergent commit
ment to restructuring discretion. Justice Potter Stewart, writing as
early as 1958, noted: "It is ananomaly that a judicial system which
has developed so scrupulous a concem for the protection of a crimi
nal defendant throughout every other stage of the proceedingsagainst him should have so neglected this most important dimen
sion of fundamental justice." This dimension was "equal justice
under the .law."'.
Disparity studies multiplied; consistently, the results revealed
gross variations that could neither be explained by rational categori
zation of criminals, nor justified by referring to treatment goals."
judge Frankel lamented: "The evidence isconclusive that judges of
widely varying attitudes on sentencing, administering statutes that
out widely divergent
confer huge measures of discretion, mete
sentences where the differences are explainable only by the varialions among the judges, not by material differences in thedefend
162
ants or their crimes." ~ The fears of Sir Romilly expressed
years earlier could no longer be ignored." justice as a lottery could
not be defended.
Having established the fact that the system was characterized by
disparity, three primary sources forlthe unwarranted sentencing dis
parity were identified: "(l) lack of clearly defined and accepted sen?
tencing goals, priorities, and criteria; (2) substantial discretionexercised by sentencing judges and paroling authorities in the ab
sence of such goals and criteria; and (3) the procedures under which
this discretion was customarily exercised
With respect to sentencing goals, two major theoretical para
-

50 Martinson, Wlinl Wwlu?. Qiustiom and /(run/as About Prison. Rig/ann, 1974 PUB. INraruzsT, Spring 1984. at 22.
al Shepard v. United States, 257 F.Zd 293, 294 (bth Cir. 1958).'
89 See, ag., AMEBICAN 'FRIENDS SeRvicE CoMMrrrEE. STRUGGLE ronjustlcs: A RE(197I); FMR AND CERTMN PUNISHMENT
POirr oN CamE AND PUNISHMENT nt AMERICA
8<
REPORT, myra note 55; Seymour. supm note 3, at 163; Clancy, Bartolomeo, Richardson
= Dm]? Cases
qi
Federal
judges
Serumcing
Behavior
54;
Cook,
note
3,
at
558
Wellford, supm
I972, 42 U. Cm. L. REV. 597 (1973); I 972 Sentencing Study lot the Smnlrem Dirtrid cl Nm
Wliile- collar Crime in the
York, 45 N.Y. Sr, BJ . I63 (1973); Nagel & Hagan, TIM Smtmringoj
REV.
1427 (1982).
Federal Cows: /1 Soda-Legal Explamlion qf Disparity, 80 MICH. L.
89 Frankel, Lmulesmess in Smtmcing, 41 U. Cm. L. REV. 1, 54 (1975).
84 S. RoMn,Lv,..mpm note 47.
95 Hoffman & Slover, R~orm in (lie Dtlmnimztirm xy' Prism Terms: Equity, Delemirmq and
the Parole Release Fzmclion, 7 Horsnu L. REV. 89, 96 (1978).

[ 161 ]

FEDERAL SENTENCING GUIDELINES

1990]

899

careful review of the extant legal scholarship on this issue, the 98th
Congress of the United States chose to structure judicial discretionin ~deral sentencing by creating in the judicial branch an independ ent, bipartisan agency known as the United States Sentencing Com
mission.92 The primary purpose of the Commission would be the
attack on the tripartite problems of disparity, dishonesty, and for
that
some offenses, excessive leniency. On reflection, it appears
Congress chose to heed the calls of judge Marvin Frankel and the
cadre of other distinguished legal scholars joining him to combat
head on the unacceptable consequences of unfettered discretion.

III.
A.

THE SENTENCING REFORM Ac r

or

1984

LEGISLATIVE 1-nS1'OBY

In 1966, the Brown Commission drew national attention to the

need for sentencing reform." Hearings on the Brown Commis -

sion's Final Report began in 1971;** the first specific legislative pro
introduced in 1973.95
posals affecting federal sentencing were
Contemporaneous with the hearings on the Brown Commission's
Final Report, judge Frankel delivered a series of key lectures at theUniversity of Cincinnati Law School. His critique of federal sen
tencing procedures culminated in the proposal to create a national
and
sentencing commission, to be charged with establishing laws
rules in sentencing.'" judge Frankel's remarks received considera
ble attention and study,9' promptinga group at Yale Law School to
coordinate a series of sentencing policy workshops. The substanceof these workshops was published in 1977, providing strong argu
9* 28 U.S.C.

5

99l(a) (1984).

99 The National Commission on Reform

of Federal Criminal Laws (Brown Commis-

The
sion) was created in 1966 upon the recommendation ofpresident Lyndonjohnson.
Cy. Brown. The
was
chaired
by
Califomia
Govemor
Edmund
12 member commission
or
Commission published its Final Reportin 1971. NATIONAL CoMMissioN oN REFORM
(1971).
FINAL
REPORT
FEDEBAL CizrMrNAL LAws,
Commission)= Hui94 The National Commission on Rqinm £2/ Federal Criminal Laws ( Brwm
Comm., 92d
on Criminal Laws and Procedures aj llt€se-rmle judiciary
ings Bgfare the Subcnmm.

Cong., 1st Sess. 129-514 (1971).

95 "The Criminaljustice Codification, Revision and Reform Act of I973" was intro
Ist
Sess. 55 l - 4AI l,
93d
Cong.,
5.
duced by Senators Mcclellan, Ervin, and Hruska.
the Senate judiciary
As (1973), reprinted in R orm 4;/ the Federal Criminal Lam: Hearings Bien

~

(1973). "The Criminal Code Reform Act of
Comm., 96th Cong., lst Sess. 4247 4260
introduced
by
Senators
Hruska
and Mcclellan on behalf of the Nixon Admin
1978" was
the
(l97$),
Rgfmm
reprinted
in
2402
Sess.
55 2001
istration. S. 1400, .93d Cong., 1st
Cong., lst Sess.
Federal Criminal Laws: Hearings Bg/ore ill = Semi= jmliohry Comin, 96th

li

5004 - 5017 (1973).
96 Frankel, Lawlesmess in Sentencing, 41 U. Cm. L. REV. l, 50 - 54 ( 1972).
97 Senator Kennedy has referred to judge Frankel as "the father of sentencing

reform."
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for imposing and implementing the sentence."'05 In the minds of
conse<
many, the sweeping unfettered discretion and its unfortunate
quences resulted from the lack of any statutory guidelines or review
procedures to which courts and parole boards might look.
Pursuant to its exhaustive review of the literature and the avail
able data, and after extensive hearings, thejudiciary Committee set
was
forth five goals for sentencing reform legislation.'" First, there
a need for a comprehensive and consistent statement of the federalof
law of sentencing. Second, sentences should be fair to both the
fender and society. Third, there should be certainty regarding both
a full
the sentence and the reasons for it. Fourth, there should be
Fifth,
the
sentencing
process
should
range of sentencing options.
and
be geared to achieving the same goals for both the offender
society,"" There is'little doubt that the goals set forth meant to
convey the congressional desire to redress the balance between
-

sentences responsive to offender needs, and sentences responsive to
the needs of society for protection from criminal predation.
Consistent with and responsive to the judiciary Committee's
.
the long
aforementioned goals; Title II of S. I762108 contained
awaited statement of the goals of sentencing in the federal system.
-

These included the following;
(1) the need to reflect the seriousness

of the offense, to promote

(2) the need to
respect for the law, and to providejust punishment;
-

afford adequate deterrence to criminal conduct; (3) the need to pro
(4) the need'
tect the public from further crimesof the defendant; and
mede
to provide the defendant with educational or vocational training,
effective
most
the
in
treatment
ical care, or other correctional
manner. '09

195

Id. at 38.

I06 Id. at 89.
107

M

1988).
Wb S. 1762, 98th Cong., Ist Sess., 129 CONG. Rsc. 511,712 (daily ed. Aug. 4,

of the basic
No. 225, suprmnoxe 2, at 50. These goals are a restatement
rehabilitation.
and
punishment,
purposes of sentencing+deterrence, incapacilation,
should be considered when
The Committee believed that each of the four purposes
In such cases €'the
imposing sentence except where the offender was to be incarcerated.
is not an appropriate means of
sentencingjudges should recognize that "imprisonment
By this, the Committee didi not
promoting correction and rehabilitation.' Id. at 67€78.
109 S. REP.

-

intend to abandon elforts at rehabilitating prisoners; rather, it intended to make clear
if the primary purpose for the
that imprisonment should not be'the sentence of choice
sanctionis rehabilitation of the olfenders. Programs which enhanced the possibility of
Also, rehabilitation was to be a
rehabilitation, however, should be continued. Id. at 76.
SE= generally
particularly important consideration for persons placed on probation.
Id.
Ronald
Commissioner
to
Markham
Sen.
from
1986,
Memorandum of September 4,
Gainer, The Crime Control Mandate ofthe U.S. Sentencing Commission (copy on file at
the Commission) [ hereinafter Markham Memorandum] .
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the sentencing judge in adhering to these same goals of criminal
be
punishment. Under this system, the judge's discretion would

structured,'" allowing for some flexibility in imposing individual

sentences but only to the. extent that the judge's decision did not
conflict with the overriding purposes of punishment as set forth in
the enabling legislation. Congress thus set the parameters within
which the Sentencing Commission would work to promulgate spe
-

cilic guidelines.'"

Congress further identilied the three modes of sanctions whichcould be used: probation, fines, and imprisonment.'" Further more, fines, forfeiture, restitution, and notice to victims were pre
scribed as possible additions to other sentences."' The court was
instructed to impose one of these three sentences within the ranges
set by the guidelines unless there are aggravating or mitigating cir
cumstances of a kind or to a degree which were not adequately con
sidered by the Commission, and which justify a non guideline
sentence."' After setting forth the general purposes of sentencingand the types of sentences permitted, Congress vested in the Com
mission the power to promulgate specific sentencing guidelines,'"
giving the Commission a number of specific directives. These direc
was
to
create
tives set the boundaries within which the Commission
the new guidelines. The boundaries, in the order in which they ap
pear in the statute, include the following:
1) The guidelines were to determine whether, after conviction,
the court should impose a line, a sentence of probation, or a term of
imprisonment. The amount of fine and temi of probation or impris
onment were to be established, as well as a determination of
whether multiple prison terms should run concurrently or
consecutively. 120
2) Sentencing ranges inthe guidelines were to be consistent
with all of the pertinent provisions of Title 18 of the United States
H4 For example, prior to the enactment of the federal sentencing guidelines, judges
and
couldsentence a defendant convicted of bank robbery from anywhere between zeromust
20 years in prison. lb U.S.C. 52ll3(a) (1984). Under the guidelines, judges
27 to 38 months (assuming a
choose a sentence for such a defendant from a range of
UNITeD STAr- ES SENTENCtime
olfender
with
no
aggravating
or
mitigating
factors).
first
GUIDELINES] .
1989)
[hereinafter
(Nov.
ING CoMMissioN, GUIDELINES MANUAL 2.24
-

115

See

28 U.S.C. 5 994.
€ 5551(b) (1988). Organizations were subject only to lines and proba

Hb 8 U.S.C.
lion. 8 U.S.C.
H7 8 U.S.C.

5

$55l(c).

3551(b).
HB 8 U.S.C. S 35530)).
H9 28 U.S.C. 55 99I - 993.
120 28 U.S.C. 5 994(a)(l).
5

'
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merated drug offense.'"
11) The guidelines were toassure ap substantial tenn of impris
onment where the defendant: has two or more prior felony convic
committed the
tions for offenses committed on separate occasions;
om
which he,deoffense as part of a pattem of criminal conduct ii
rived a substantial portion of his income; committed the olfense as
part of a conspiracy of three or more "where he was a leader; committed a crime of violence while on release pending trial, sentence,
or appeal of a felony for which he was ultimately convicted, or com
mitted an enumerated drug felony;'"
12) The guidelines were to reflect the general approp1iateness
of avoiding a sentence of imprisonmentfor first time offenders, and'
the general appropriateness of imposing a sentence of imprison
ment on a person convicted of a crime of violence which resulted in
serious bodily injury.""
13) The guidelines were toreflect the inapproptiateness of im

posing imprisonment for the purpose of rehabilitation, providing
educational orvocational training, or providing medical care or
other correctional treatment."7

14) The guidelines were to reflect theappropriateness of incre
mental penalties in cases of multiple offenses committed during the
They were also to reflect the inappropri of

"same course
conduct.
ateness of consecutive "terms for conspiracy or solicitation and the
underlying offense.199
15) Theguidelines were to correct thefact thatcurrent federal

sentences often did not accurately reflect the seriousness

of the

offense.'"
16) Theguidelines were to reflect the general appropriateness
of imposing a lower sentence in cases where the defendant substan
,another)"
tially assisted in the investigation or prosecution of
Congress thus..gave the Commission a specific mandate to de
termine what combination of offense and olfender characteristics
should result in what sentence. This determination included the de
cision ofwhetherlto impose incarceration at all, and if so, for how
long. Elements of this task included ia determinationof which fao
tors to consider and the weight to beaccorded to each. Congress
129 28 U.S.C. 5 994(h).

5 9940).
28 U.S.C. & 994U).
192 28 U;S.C. 5 994(lt).

*30 28 U.S.C.

li"'

199

28 U.S.C.5 994.0).

li'" 28 U.S.C.

5

155 28 U.S.C.

5

994(m).
994(n).

[169]

1990]

FEDERAL SENTENCING GUIDELINES

907

cocaine)."" The court sentenced Mistretta under the guidelines to
eighteen months' imprisonment.' -"
Mistretta Bled a notice of appeal to the Eighth, Circuit while,
concurrently petitioning the Supreme Court for certiorari before
judgment (as did the United States)."7 The Court granted these
petitions pursuant to Rule 18, noting the "imperative public importance" of the issue and the disarray among the lower courts.'"
B.

1-

rrSTORY oF SENTENCING

Writing for an eight to one majority, justice Blackmun prefaced
his opinion with a short history of sentencing in the United States.
Noting that Congress clearly has the power to determine the appro priate punishment for crimes, Blackmun wrote that federal
lawmakers had decided years ago to delegate "almost unfettered
[ sentencing] discretion" to judges.!'" Furthennore, this delegation
was justified by the then extant theories of rehabilitation and indetemiinate sentencing."' History proved these theories to be erro neous; their practical application led to widespread disparity and
Auncertainty."€
c.

DELEGATION oF POWER

Seeking to correct these problems, Congress passed the Sen tencing Reform Act of 1984. In this Act, Congress delegated to the
future Sentencing Commission the authority to create sentencing
guidelines as a means to structure judicial discretion. It was this
delegation of power that petitioner Mistretta addressed First in his
multi- issue challenge of the Sentencing.Reform Act.'" Mistretta asserted that Congress had delegated excessive legislative power to
the Commission.' -'8 The Supreme Court disagreed.
The established rule governing delegation of power issues is
found in the case of j.W Hampton, jr. CS' Co. z/. United States,'"
wherein justice Taft wrote: "If Congress shall lay down by legisla tive act an intelligible principle to which the person or body authorized to [exercise the delegated authority] is directed to conform,
149

ln violation

ofzl

U.S.C. 55 846, 84l(b)(l)(B) (1970).

Wi imi.tlrzila, 109 S. Ct. at 654.
142 Id.
ms
H4 id. at 650.
145 Id. at 650 - 51. See supra notes 61 -71 and accompanying text.
145 See supra notes 72 - 85 and accompanying text.
,Wislrmu, 109 5. Ct. at 654.
1*8 Id.
149

276 U.S. 394 (l928).
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signed nor allowed 'tasl<s thatare more appropriately accomplishedby [other] branches'. . . and second, that no provision of law 'imper
missibly threatens ,the institutional integrity of the judicial
Branch;'
The Court noted the following, however:
[ W ] hile our Constitution mandates that €'each of the three general
departments of govemment [mustremain ] entirely free from' the con
trolor coercive inliuence, direct or indirect, of either of the others,
- and indeed" rejected thenotion
. . . the' Framers did not require
that the three branches must be entirely separate and distinct.'"

The Court continued: "Madison recognized that our const1tu
tional.system imposes upon the Branches a degree of overlapping
responsibility a dutyof interdependence as well as independence;
the absence of which 'would preclude the establishment of a Nation
"'W
capable of goveming itself effectively.'
Mistretta's first argument, that the Commission was inappropri
ately placed inthejudicial Branch, prompted the Court to respond
that while the Commission "unquestionably isa peculiar institution
in our Govemment," separation of power principles arenot violated
by mere anomaly or innovation;."" Moreover, while the Constitu
tion states that the judicial power of the United States is limited to
nile
cases or controversies, significant exceptions to this general
is
an
area
have been recognized.'" Specifically, judicial rulemaking
which has expanded the strict language, of Article III.'" The
Supreme Court has recognized that the power to write rules is nec
essary and proper "for carrying into execution all the judgments
which the judicial department has the power to pronounce. .
-

-

-

For instance, inyears past the Supreme Court has rejected chal
lenges to certain of the Rules of Civil. Procedure.'" By "established
practice" the Court has also approved of thejudicial Conference ofthe United States, the Rules'Aclvisory Committees, and the Adminis
trative OHice of the United States Courts: "Because of their close
such extrajudi relation to the central mission of thejudicial Branch,
cial activities areiconsonant with the integrity of the Branch and are
-

id. at.660 (citations omitted).
Id. at 659 (citations omitted).
Iii. (citation omitted).
rbi ld. at 661.

158

159
160

162 1,;.

*69 Id. at 661-62.

id. at 663 (citations omitted).
Wilson & Co., 312 U.S. !
Wi See Hanna v. Plumer, 880 U.S. 460 (l965); Sibbach v.

64

(1941).
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The third prong of Mistretta's separation - of- powers argument
was that the power of the President to appoint and remove judges
from the Commission "preventsthejudicial Branch from performing its constitutionally assigned functions)"" The Court was not
persuaded that the President's appointment and removal power
over the Commission would influence thejudicial Branch in any material way. Asjustice Blackmun opined, "We simply cannot imagine
that federal judges will comport their actions to the wishes of the
President for the purpose of receiving an appointment to the Sen tencing Commission," and further, there exists "no risk that the
Act's removal provision will prevent the judicial Branch from performing its constitutionally assigned function of fairly adjudicating
cases and

controversies!""

Having responded to the arguments advanced on behalf of Mis
tretta, the Court re - iterated that while the Sentencing Commission
was "an unusual hybrid of structure and authority," it was nonethe

less

constitutional in both structure and elfect."6

E.

SCAL1A'S DISSENT

-

justice Scalia began his dissent by agreeing with the majority
that the Sentencing Reform Act properly articulated standards for
the Sentencing Commission to follow in applying the authority
which Congress had delegated to it. F orjustice Scalia, however, the
Act was unconstitutional because the delegated power was legisla tive, rather than judicial or executive. "In the present case," wrote
Scalia, a pure delegation of legislative power is precisely what we
have beforeus. It is irrelevant whether the standards are adequate,
because they are not standards related to the exercise of executive
or judicial powers; they are, plainly and simply, standards for further legislation.""
Essentially, justice Scalia concurred in the petitioner's argu cial participation is peculiarly appropriate. judicial contribution to the enterprise ofcreating rules to limit the discretion of sentencing judges does not enlist the resources or reputation of thejudicial Branch in either the legislative business of de
termining what conduct should be crimirialized or the executive business of
enforcing the law. Rather, judicial participation on the Commission ensures thatjudicial experience and expertise will inform the promulgation ofmles for the exer-

-

cise of thejudicial Branch's own business that of passing sentence on every crimi
nal defendant. To this end. Congress has provided. not inappropriately, for a

significant judicial voice on the Commission.
Id. at 673.
Id.
75 Id. at 674. 675.
"(? Id. at 675.
77 id. at 679 (Scalia.j.. dissenting).
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vanced in Mm-risdn z/. Olson.'" By establishing the constitutionalityof the Sentencing Commission, however, Mistretla also had an imme
After
diate impact on the administration of federal criminal justice.
Mislmta, only the due process issue was left open by the Court, and
the cimcit courts almost uniformly have rejected this challenge.""
V.

THE UNITED STATES SENTENCING CoMMissioN GUIDELINES

While Congress was quite specific in settingforth the duties of
the Commission, it left several policy issues unresolved with regardto executing the tasks set forth in theagenda. First,.a goveming ra tionale had to bedeveloped and agreed to, including a set of prem
ises forldrafting. Second, agreement had to be reached on whether

the guidelines promulgated would flow from areal offense

based

of the two.
system, a conviction chargesystem, or some compromise

Third, the Commission would have to resolve the degree to which
the precise types and
past sentencing practices would influence
Finally,
lengths of sentences prescribed in the ultimate guidelines.

mechanism for balancing the
the Commission would need to find a
that the reduction of
goals of uniformity and proportionality such
stimulate
an
increaseof
disparity of
disparity of one kind did not
another ltind.
Clearly, the above list highlights only the key unresolved ques
Numerous other policy
tions left to the Commission's discretion.
The manner in which they
questions remained open for debate.'"
were resolved can best be inferred from a reading of the first itera
tion of guidelines and accompanying commentary.'"
95 108 S. Ct. 2597 (1988).
by arguing that they
,196 Since Mitlmm, defendants have challenged the guidelines
effect a violation of the due processclause in that defendants are not given "individual
States
v.
See,
Ag,
United
ized" sentences. Every circuit court has rejected this challenge.v. Seluk, 873 F.Zd 15 list
Henry, No, 88- 2429 (D.C. Cir.jan. Il, 1990); United States

Cir. 1989); United States v. Allen, 873 F.Zd 968 (bth Cir. 1989); United States v. Pinto,
875 F.Zd 143 (Tth Cir. 1989).
l) whether an of197 More specific questions, for example, included the following:
as the same offense involving six victims should be sanctioned six times the amount
fense involving one victim; 2) whether prior arrests should count in the criminal history
mitigator or an aggravator; 4) whether the
score; 3) whether drug abuse should be a
should
be
the same for fraud offenses as for tax orloss
monetary
increment for the
robbery olfenses;5) whether correlational, but not necessarily causal, relations of cer tain offender characteristics and likely recidivism should be incorporated into the guide
lines; and6) whether home detention should be equated to community or intennittent
in the initial guidelines.
confinement. The first resolution of these issues is reflected
These issues are, however, continuously ,revisited.
(june 15, 1988).
98 Urm-ED S-Ln- ES Ssm ENclNc CoMMissioN, GUIDELINES MANUAL
to
determine
the
degree
to
which
data
estimating
past
sentences
served
For example,
can compare the past prac were dispositive in the setting ofsentencing guidelines, one
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Furthermore, when Congress created the Commission, it did so
in such a way as to nearly insure that theoretical orthodoxy, the kind
of which Professor von Hirsch and others advocate, would not be
the guiding force.'" In spite of strong urging by Professor von
Hirsch when the sentencingreform legislation was being drafted,
the Senate specifically chose not to articulate a single purpose, such
as just desert, nor' to assignpriorities to the four purposes ultimately
delimited. Section 3553 (a)(2) of Title 18 sets forth four purposesof Sentencing: l)to reflect the seriousness of the offense, to pro
mote respect for the law, and to provide just punishment for the
3)to
offense; 2)to afford adequate deterrence to criminal conduct;

protect the public from further crimes of the defendant; and 4)toprovide the defendant with needed educational or vocational train ing, medical care, or other correctional treatment in the most effec
live manner.
As further evidence of its avoidance of theoretical orthodoxy,
the Senate chose not to use the common term {just deserts": sub stituted instead were the words 'just punishment for the offense."
No substantial leap of faith is required to interpret the congres
sional decision to substitute the words "punishment for the offense"
for the word "deserts as a showing that the statutory intent was to
carve out a goal broader in meaning than the traditional just desertsemphasis on blameworthiness.'" Furthermore, the Committee Re port stated clearly that requiring the judge to consider 'just punish
ment for the offense" meant it should consider justice for the public
as well as justice for the offender. By introducing the goal of justice
for the public, Congress was juxtaposing crime control (utilitarian)
concems with just deserts concems, further underscoring its intent
to meld multiple purposes, eschewing simultaneously single pur pose orthodoxy. With muliple goals in mind, the judge was to con
sider the public's interest in preventing a recurrence of the offense
Theoretical orthodoxy might be appropriate if the United States Sentencing Com
then Professor
mission were engaged in an academic exercise. If such were the case,
von Hirsch's comments might be more appropriate. But the Commission was chargeda very spe
with creating a practical and workable set of sentencing guidelines Eased on
to
persuade
seven
persons
from
diverse
To
try
cific set of instmctions from Congress.
of
a
single
theoretical
nomiative
sentencing
policy
on
the
grounds
backgrounds to set
paradigm would not be possible. Compromise and theoretical othodoxy do not go hand
in hand.
195 For a more elaborate explanation of the inappropriateness of using a pure just
desert rationale to guide the drafting of sentencing guidelines in accordance with the
Markham Memorandum, mgm note 109. See
terms of the Sentencing Reform Act, see
also S. REP. 225, supm note 2, at 75 n.l62 (noting and explicitly rejecting Professor von
Hirsch's testimony that 'just deserts" should be the sole purpose of sentencing).
192
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The above notwithstanding, to state; as some do in their public
critiques of the federal sentencing guidelines,'" that the Commis
sion expressly "abjured" the choice of a particular rationale,invites
the assumption of betrayal of a commitment.'" It should be clearcommitment to choose a particu
that the Commission never made a
lar rationale, because such,a commitment would be inconsistent
with the statutory mandate of multiple purposes.
Furthermore, while the Commission rejected theoretical ortho
doxy, it did not draft its guidelines in the slipshod manner described
of the process
by some academics.7"" Lest this erroneous depiction
where
drafts
by
Commissioners
continue in the literature and lore
to be replaced by
are characterized as having been 'jettisoned" only
-

,

The relation
future crime, either by deterring others or incapacitating the defendant.
ship that such sentences bear to those prescribed for other crimes committed by other
offenders is of lesser importance.
view urged the Commission to choose betweenAdherents of each of these pointsol'
them, to.accord one primacy over the other.iAfter much reflection, however, the Corn
decision would not further the objectives that had been
mission .concluded that, such a
relevant literature isvast, the arguments deep, and each point of view, has
for
it.The
set
either ofthese approaches would
its merits. A clear- cut Commission decision in favor of
have been inconsistent with the Sentencing Reform Act, which refused to accord pri<
Italso likely would have diminished the
macy to any single purpose of sentencing
chance that the guidelines would find the widespread acceptance they need for elfective
implementation.
was unnecessary because the
Choosing a single or even a predominant approach
In
practice,
the
ditfeiingphilosophies
are gener
issue is more symbolic ,than pragmatic.
Moreover,
fewtheorists
actually
advocate
eithera
ally consistent with the same result.
Crime- control limited by desert,
pure just deserts or a pure crime control approach.
- control ~onsiderations, are far more commonly advo
and desert modified for crime
cated. The Commission saw little practical clilference in result between these two hybrid
approaches: the debate is to a large extent academic
The Commission sought guidelines that would do justice for victims and the public,
of both just desert and crime-comas well as offenders. The guidelines embody aspects
Sentences
imposed
mayg-ive elfect to bothconsidera
trol philosophies of sentencing.
by
lions. The Commission simply chose not to accord one theory apparentsuperiority
is consistent with the
preferring one label over another. The Commissions decision
that would attempt
legislation's rejection of a single, doctrinal approach in favor ofone
5553(a)(2); '28 U.S.C,
objectives of sentencing. .Ske I8 U.S.C. 5
top balance all the
REPORT, suprzz note
REP;' No. 225, mpa= note'2, at l6l; SUPPLEMENTARY
€ 99l(b)i(I);,S.
-

188. at 15-16

von Hirsch, mgm note 195, at 8
"Abjure" is defined as to' renounce upon oath. to reject solemnly, implying an
13.
abandoning after made under oath. WEBSTER'S, mpm note
195,
at
2:,
900 See, Lg., von Hirsch, supn1 note
199

199

!

be

Shortly after the commissioners were appointed, however, problems
beganoneof
to
the spring of 1986 by
apparent. A First draft of the guidelines was written in
the commissioners, and thenjettisoned. The next two drafts emanated from the
Chainnan's olhce, were circulated for public comment. and then abandoned afterother Commission
an unfavorable response. lt was only in the winter of 1987 that
a late date in
ers were drawn actively into the process. The Final draft was written at
some haste to meet the submission deadline
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Since the
effective for violations of over 1000 criminal statutes.
sentence
drafters in this group were neither willing to make up
lengths arbitrarily nor to assume that the translation into real types

a
(prison or non- prison) and lengths of sentences could follow at
later point, the effort was stymied.
With only one draft then in hand the just desert based
model the Commission proceeded in April, 1986 to distribute thejust desert draft for public comment and intemal testing."' Simul
taneously, intemal Commission efforts were made to juxtapose

variety of
principles of crime control on the desert based draft. For a
reasons, that four month effort from April tojuly, 1986 was an abys
mal failure. Whether this was because the two models were incom
the

patible when forced to confront practical dictates, or because
What is clear is that
process of merging itself was faulty is unclear.
the effort to reach theoretical consensus failed.
At the same time, the four months of intensive testing and eval

uation made it increasingly clear that the just desert based draft was
neither acceptable to the full Commission, the affected groups
and" lay
judges, prosecutors, defense attomeys nor to the experts
Illustrative
of
its
viability.
persons in the community asked to assess
the general response to the just desert model draft were the viewsNew
expressed by the distinguished judicial expert, judge ion
man,202 when he summarized the draft as follows:
I believe that the proposal will likely fail to survive a Congressional
veto and, even if allowed to become effective, will lead to a generation
of needless litigation, a series of invalidated sentences, opportunities
of
for manipulation by prosecutors and defense counsel, and a source
such confusion among judges as to make likely a clamor for retum to

the old system.'"

judge Newman, among others, took issue with the fundamental
201 UNrrED STATES Si-;rrrENcmc CoMMissIoN, IN- HOUSe Dun' GUIDELINES
1986) (available on file at the Commission) (revised and redistributed for comment in

(Apr.

(july

1986); UNrrl:D STATES SEN rENCING CoMMissioN, IN- HOUSe DiuFr GUIDELINES
1986) (available on file at the Commission). 'lthejuly draft. like its April predecessor,
was a just desert based model.
202 Letter fromjudgejon Newman tojudge William Wilkins (Sept. 3, 1986) [ hereinat"
-

july

ter Newman] .
205 judge Newman went on to advance a number of important objections to the draft:
My First point challenges a basic assumption that underlies the entire propo
harm
that
can
possibly
be
measured
should
be
of
sal the idea that every increment
is
reflected in an increment of additional punishment. I seriously doubt that there
moral validity to this idea.
asThe proposed system requires a precise determination of every factual
a part in determining
the
criminal
conduct
because
every
factual
aspect
plays
pect of
. . .

the precise numerical score to be used ultimately in determining sanction units.
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1986, the Commission proceeded to give greater atten
practice.
tion to the statutory directive to consider past sentencing
to
what
type
as.
This provided a basis for starting anew the debate
and length (if imprisonment) of sentence would be appropriate for
each offense. Again, contrary to the description by some?" the new
office, but were in fact
drafts did not emanate from the Chairman's
generated by the Commissioners and staff together, including the
Chairman, all of whom had faced squarely the problems inherent in
In fact, the
the now rejectedjuly, 1986 just desert based draft.7'"
first
draft circulated for public comment in September, 1986210 was
and foremost an attempt to rid the desert based draft of july, 1986
than
of its most unacceptable aspects such as the cumulative rather
as
such
interactive theory of harms, and impractical provisions
while
pre
elaborate fact hearings for scores of guideline factors
serving its basic tenets and format such as grouping similar crimesmany of the public criti
into broad like categories. Not surprisingly,same
criticisms that were
cisms of that September draft echoed the
made of the earlier desert based draft.7"
"Three months of intensive, full time analysis of the public com
ment on the September, 1986 draft, as well as "lengthy formal andThis led to publi
informal Commission and staff debate followed.
idities
cation of a subsequent draft intended to cure the perceived rig
drastic cur
in the September, 1986 draft, especially the perceived,
tailment of judicial discretion. This subsequent draft was ptiblishedinjanuary, 1987.212 Public comment, coupled with staff and Com
-

-

-

mission testing of the more loosely formulatedjanuary draft, sug
varying
sentencing
perspectives.
each of the myriad bank robbery scenarios fromto.
di erently,
cases
treat different
The more the system recognizes the tendency

however, the less manageable the sentencing system becomes.
Breyer, supm note lgi, at 13;
208 See von Hirsch, supm note 195, at 2.
799 Se= mpm note 201.
210

Dimrr GUIDELINES, mgm note

188.

7" The comments of the Honorable Marvin Frankel, fonner United

States District

Courtjudge, are typical:
because I find this draft incredibly complex
Ihave an initial reactionthat is negative,
as initiating the guidelines
for an initial cut at a problem of such enormous difficulty
on the road torational sentencing.
end of the
l would have thought that you'd havestarted from the opposite
very simple'set
a

telescope, that you'd have started withavery simpledocument and
unaccustomed to it, and
of guidelines that judges, brand new to this and wholly
a kind offright thatl think this
their probation officers as well, would not view with
"preliminary set will engender.
M. Frankel, Remarks at the Hearings before the United States Sentencing Commission.
New York, New York (Oct. 2I, 1986) (available on file at the Commission).
YIT UNm= D S-ra-rEs SENTENCING CoMMissioN. REVISED DRn r SENTENCING GUIDELINES
-

(jan. 1987).
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fraud, robbery, or drugs;
as a
2) the base sentence for each olfense would be determined
result of a discussion process anchored, but not bound by, an examina tion of estimates of the average time served in past years for offend
a non ers convicted of that same offense, and the percentage given
incarceration sentence;2'8
3) for articulated policy reasons, sentences could be raised or
for
lowered with respect to past practice- for example, sentences
tax evasion or anti- trust might be raised for deterrence purposes;
4) base sentences would be modified by a set of spectjc Mme
chamctenLstics2'9 as determined by one of the following standards:
that
a) empirical analyses of past sentencing practice showed

base

judges routinely distinguished one offender convicted of the
for ex olfense from another on the basis of such a characteristic
amount
ample, the amount of, or type of drugs in drug offenses, the
a fraud, the
of
planning
in
fraud,
the
degree
a
of monetary loss in
a firearm
degree of physical injury in a robbery, or the possession of
in a burglary; or
for example,
b) the relevant statute makes such a distinction
the use of a weapon in a bank robbery, trafficking in controlled sub less, or dis
stances involving an individual fourteen years of age or
feet of a
1000
within
tributing specific controlled substances
schoolyard; or
c) some special compelling reason was articulated to justify in
a specific
cluding the specific offense characteristic, for example,
offense characteristic was included in an analogous or comparable
offense category (to illustrate, assume the degree of planning had
be included for theft
been included for fraud; it would therefore
since frauds and thefts often involve similar conduct);
be treated the
5) conspiracies and attempts would generally
downward
modest
a
only
same as the object offense, with
Gumi:uNEs, supm note 114, at 1.8-1.4.
of one to ll levels dependFor example, the fraud guideline allows for an increase
a loss greater than $2,000 and an
loss
(a
one
level
increase
for
ing on the amount of the
gradations). In addition,
ll level increase for a loss over $5,000,000, with intermediate
2) a scheme to defraud more
more
than
minimal
planning;
l)
if the offense involved
acting on behalf of a
than one victim; 5) a misrepresentation that the defendant was
a govemment agency; or
charitable, educational, religious or political organization, or
process,
the
4) a violation of any judicial or administrative order, injunction. decree orthan
level IO).
offense level is increased by two levels (or to level 10 if the result is less
con Finally, if the olfense involved the use of foreign bank accounts or transactionsastodeter
ceal the true nature or extent of the fraudulent conduct, and the olfense level
to level 12. SENTENCING
mined above is less than level 12, the offense level is increased
ZFl.1(b).
note
216,
at
5
STATEMENTS.
supm
AND Poucv
Yi?

See

-

29
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an a priori assumption, as advocated by many just deserts propo is an appropriate over

nents, that less rather than more punishment
arching goal?" Finally,,it was agreed that the primary goal would

be to issue sentencing guidelines that would provide justice for the
victim, society, and the defendant.
While the above premises and principles formed the goveming
An
rationale, there remained unresolved several key related issues.
elaboration of some of these issues is provided to reveal the manner
discretion in its
in which the Commission decided how to structure
first guideline iteration.
-

B.

oF CONVICTION As
REAL OFFENSE CONDUCT vERsUs THE OFFENSE
THE BASIS FOR SENTENCING GUIDELINES

A fundamental decision that shapes both the form and content
of any sentencing guideline system is the decision whether tobaseguidelines onthe alleged real conduct, similar to sentencing deci
sions pre - guidelines (based for examplelon the conduct charged
- in-

'

the indictment, or in the govemment's version, or in the pre sen
base the
tence report as prepared by the probation officer), or to
the
offense(s)
for
which
the ofsentence exclusively on

guideline
fender was convicted.
The Commission began with a real offense system in the just1986.22' The Septem
desert based model first considered injury,
ber, 1986 draft called attention to the relative advantages and disad
conviction based system,
vantages of a real offense versus offense of
a
noting that in that draft, the Commission was experimenting with
modqied real offense system.7"
in recmmmding guidelines llmt il lzelinlas will Des!
ever lu limit tN Sntlem ing Commission
-uiz
sertthtdng.
oj
tn llte pwpuses
175 (emphasis added); see also ri. at424.(discussing

4

-

S.

Ri?. No. 225, mpm note 2, at

-

consideration and rejection, by vote of 15- 1, of Mathias amendment to direct the Com
an increase in
the guidelines would not be likely to result in
mission to ensure that
of
imprisonment,
or
in
the
Federal
prison
population).
aggregate terms
NG $e-LA. von Hmscl-t, mgm note 79, at 136.
227 See supm note 201.
229 DR/(rr GUIDELINES, mgm note 188, at 11-15 (The September draft includes an ex
the relative merits of real offense and chargeoffense sentencing
tensive discussion of
systems.),
sysThe drafters notedithat the present federal sentencing system is a real offense
is that it allows a judge to differentiatebe
tem. The principal merit of this approach
tween seemingly alike olfenders whose olfense behavior is actually quite
dilferent but
The drawbacks of such a system
who are nonetheless convicted under the same statute.
The defendant is convicted on the
relate to both faimess and administrative concems.
of real conduct that the
elements of the charged offense, not on the other elements
is amplified inthe contexrof a
Thisappeamnce
ofinjustice
sentence takes into account.
negotiated plea if the judge considers factors the defendant thought mooted by the plea.
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In the end, the choice to prefer one system over another repre sents some compromise. It remains to be seen whether the Com
mission has compromised at the right point.
ri-ii:

-

c.

RELEVANCE

dr

PAST SENTENCING PRACTICE

Commission to con The Sentencing Reform Act directs the
albeit with the substantial, exsider past sentencing decisions,"'
pressed qualification that recognition be given to the fact that many
past sentences have not adequately reflected the seriousness of thelittle doubt that the intent of the con
ioffense.792 The statute leaves
gressional directive to ascertain the average sentences imposed and
Commission to these
served in the past was never meant to bind the
as a "starting point in [the]
was
that
they
serve
averages; rather, it
development of the initial sets of guidelines for particular categories
of cases."7"
not whether to consider past
The issue for the Commission was
to which it should be dispositive.
practice, but rather, the degree
This issue remains today at the core of many Commission debates
on proposed amendments and guideline modifications.
ac The strongest argument presented for setting guidelines in
cordance with estimates of the average sentence served in the pastthe ex was that it would meet simultaneously the need to considerFurther
tant capacity of penal, correctional, and other facilities.7"
to the
more, it was argued by some that binding the new guidelines
reduce disparity
practice
would
past
under
served
time
average
while maintaining respect for past judicial decisions; the reform
in
less dramatic,
guidelines
would
be
sentencing created by the new
the change less drastic, and acceptance by judges, prosecutors,
and
a whole the defense bar more likely. Finally, for those who feared
sale increase in sentence severity by the newly appointed Commis
as a protection against
sion, the link with past practice would serve
such an outcome.
The arguments advanced against developing guidelinesitinextri
would
cably linked to past practice were equally compelling. First,
"in
contravene the statutory intent by failing to address the fact that many cases, current sentences do not accurately reflect the serious
ness of the offense.""5 Taking the average time served in the past
in which past sentences
would provide no remedy for those cases
-

"

-

No. 225,

177-78.

supm note 2, at
231 28 U.S.C. 5 994(m); S. REP.
292 S. REP. No. 225, mpm note 2. at 177.
177-78.
295 28 U.S.C. 5 994(m); see also 5. REP.' 225, supm note 2, at
294 28 U.S.C. 5 994(g).
295 28 U.S.C. 5 994(m).

[191]

FEDERAL SENTENCING GUIDELINES

1990]

929

ing these decisions.7"' If the Commission chose merely to copy past
practice and then re - name the product "the new guidelines," it
-

-

would have been forced to ignore these directives and Bout the stat
utory mandate.
Fifth, to tie guidelines precisely to averages of past sentences
served would be to ignore the statutory command to the Commis sion to consider "the community view of the gravity of, the of

fense?"" and "the public concern generated by the offense."7" At

the very least this dictate alone would seem to require that ample
consideration be given to public perceptions of crime seriousness
andvappropriate sentences., Given the general public view that
sentences meted out and served in the past were excessively lenient,
and particularly so for certain categories of offenses,2*5 a decision to
base the newly promulgated guideline sentences solely on past prac
tice would flatly disregard the ,statutory directive to give due con cem to public perceptions."?
Finally, while past sentencing practice rellects a kind of wisdom
and judgment, theaverage of this practice, as an aggregate measure,
grossly obscures the varying purposes for which those sentences
were meted out, the reason why some offenders convicted of the
same offense were given sentences above or below theayerage, the
impact of aplea agreement, the degree. to which judgeswere re sponding to political pressure or to their own intemal judgment
about what the sentence should be, public opinion, .or perceived
problems of prison capacity. Furthermore, estimates of the averagetime served are limited by the fact that they are only that esti
mates; perfectly reliable and valid measures of time actually served,
and;the way in which judges in the past differentiated one offender
convicted of the same offense from another, are simply not avail
able. Thus, only very limited weight should be given to extant data
estimating the average of past sentencing practices.7"
-

-

-

-

243 28 U.'S.C. 5 994(c),(d).
244 28 U.S.C. 9 994(€)(4).
2**5

28 U.S,C.

246

See

5

994(c)(5).

jus-rice SnTtsTtcS, UNITED STATES DEPAHMENT oF just icE,
=
SouRcEBooK or CBmmALjUs ric = S1 .41 lsTics 1985 148-225 (T. Flanagan & E. McCar-

BUREAU oF

rell eds. 1986); see.cLm S. REP. No.' 225, mpa note 2, at 91-92, 177-78.
247 To illustrate,,if the public consistently registers in opinion surveys its view that
=

sentences meted out for white collarcrimes fail to adequately reflect the seriousness of
the crime, then promulgating guidelihes that merely mimic the average sentence served
by persons in the past stands in directcontradiction to thestatutory dictate to considerpublic opinion. Indeed, a 1985 survey indicated that65% of Americans viewed thepun
]
ishmem given to white collar criminals as too lenient. SOURCEBOOK or CBIMINAL tJSTICE
note
246,
at
162
lsT1cs,
supra
STAr
248 The dilliculty in treating estimates of the average of lime serum! in the past as if
-

.
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on real offense judgments and the offender's record of past criminal
history.
The major projected departures from the estimates of past sen
tencing practice in the first iteration of federal sentencing guidelines
involve dramatically higher sentences for career offenders;250 the
statute mandates that their sentences be at or near the maximums
prescribed by law.?" The lirst iteration of guidelines also project,
consistent with a statutory mandate, somewhat higher sentences for
those who support themselves through criminal means."'7
Sentences higher than past practice estimates are also prescribed for
those convicted of violent and drug offenses, partly in response to
new mandatory minimums for dmg offenses and the career offender
provision.7" For those convicted of economic crimes, the shift inthe first set of guidelines was meant to move from an historical pat
tern of predominately non- incarcerative sentences to more certain
imprisonment, albeit not generally for long terms nor necessarily or

wholly in traditional prison facilities.""
These changes evidence the fact that despite the

use

of past
-

practice data to anchor the Commission's debates on normative sen
tencing guidelines, these data were by no means dispositive, nor is
there a perfect correlation between the past practice data reviewed
and guideline ranges promulgated in the first iteration.7" While
some members of the Commission clearly would have preferred that
250 For the purposes

of the Sentencing Reform Act, a career offender is a defendant

(lb years old or older) convicted of a felony that is either a crime of violence or a con
a crime

trolled substance olfense, who has at least two prior felony convictions of either
of violence or a controlled substance offense. See 18 U.5;C. 994(h) (Supp. V 19831988).
15* lb U.S.C. 5 994(h).
MY 18 U.S.C. 5 994(i)(2).
259 See 21 U.S.C. 5 841(6) (1982); 28 U.S.C. 5994(h).

Internal Commission data provided by the Research Director in October, 1987,
of non-impris projected, for example, that for persons convicted of Fraud, the percent tax violations,
onment sentences would drop from 59% to 24%. For those convicted of
to drop from 57% to 3%.
the percent of non - imprisonment sentences is projected
However, the projections for the prison time that will be served, relative to the estimates
254

change
of time served in the past, are far less dramatic. For fraud offenses. the projected For
tax
of
months
to
an
8
months.
7
azlmzge
of
an
atlmzg£
from
be
in time served will

olfenses, the projected change in time served will be from an average of 5.5 months to
an average of ll.9 months. lntemal Commission Data (Oct. 1987) (available on file at
the Commission).
255 Contrary to the views of fomter Commissioner Robinson, past pmctice was not
used as an exclusive tool in drafting the guidelines. New and more rational sentencesof the Com
were set in a number of areaswhere past practice was judged by a majority

See

mission as having been disparate, discriminatory, too lenient, or otherwise unjust.
Dissenting View, supm note 196; see alta Preliminary Observations of the Commission on
Commissioner Robinson's Dissent, 52 Fed. Reg. 18133, I8187 (May l, 1987) [ hereinaf
ter Preliminary Observations ] .
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The term disparity, in the sentencing context, is generally usedto refer to a pattem of unlike sentences for like offenders."? A re view of the studies cited to buttress the claim of disparity in the leg
fislative history and elsewhere is consistent with this conclusion."'
"The traditional response to this problem is to group offenders intolille categories according to the olfense for which they were con
victedand their criminal history, and to prescribe like sentences for
thatif the sen these. allegedly like groups. The statutory dictate
tence included a tenn of imprisonment, the maximum of the guide
jive
line range shall not exceed the minimum by more than twenty
percent"? efmedifor the Commission the tolerable level of dis
parity acceptable to Congress. Thus, the chosen mode to structurediscretion and to reduce disparity was to enact sentencing guide
lines with ranges of no morethan twenty - five percent for offenders
classified as having similar recordsconvicted of similar' criminal.
conduct.'
The Commissioncomplied with this directive in. severalways.
First, like offenses aregrouped together into generic categories,
such as fraud."" Second, for the first time in the twentieth century,'
alloffenders convicted of the same criminal offense category will be
of the judge
-

-

gin with the identical base offense sentence, regardless
before whom they appear or the jurisdictionin which they are pros

ecuted. Third,*to refine the definition of "similar," whenever the
are found
specific offense characteristics for an offense category

present the base offense is modified in precisely the same manner;-

for example, defendants convicted of robbery who' discharge a fire
level twenty
arm duringthe crime will have their base olfense of

increased by live' levels."" Fourth, the same generalimodiliers,
when found present, will alter the base offense inprecisely the same
of
manner: for example, if the defendant was an organizer or leader
four
by
increased
be
will
a criminal activity, the base offense
960 S== mpra note 3.
-oriM (A. Blumstein, ] ;
261 See, eg, 2 REseimci;i oN SeNTENCING: THE SEARCH Fort REr
Hagan, supm note 82; Wheeler, Weis-

Cohen, S. Martin & M. Tonry eds. 1983); Nagel bc
REV.
burd & Bode, Smlmdng the While- caller Ojmder: Rhclm ic and Reality, 47 AM. Soc.
641 (1982).,
262 28.U.S.C. 5 99-4(b)(2) (Supp; V.1983 - 1988) ("If a sentence specihedby the guide
of
the
range
established
for
such
a
lines includes a term of imprisonment, the maximum
of 25 percent
term shall not exceed the minimum of that rangeby more than the greater
-

>

or 6 months; except that, 'if the minimum term of the range is 30 years or more, the
maximum may be life imprisonment. T).
269 GUIDELINES, myra note ll4, at 2.71 2.74.
pnor
26'* Id. at5 283 ;1(6)(2). The rangefor level 18 is 27 to33 months (assuming no
57
months.
46
to
rangeof
a
five
levels
(level
23)
yields
criminal history). An ,increase of
Id. at 5.2 (Sentencing Table).
-
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some bank robbers may have used a gun, a knife, a club, or a simu
lated weapon; some may have taken hostages who they restrained
and beat, others may have taken hostages without violence, while
still others may not have taken any hostages; some robberies may
have involved the use of masks, getaway cars, maps, or lookouts,
while others may have been committed by lone offenders in a rather
spontaneous, unplanned manner; some robbers may have taken
$10,000, some $50.000, and some $5,000,000. The need to create a
workable system left us to prefer fewer rather than more distinc
lions."' Thus, a set of standards were adopted"7 to dilferentiate

one offender from another when both were convicted of the same
offense.7" However, those distinctions not ultimately included in
the guidelines for example, whether the defendant robbed other
banks during the recent period - could create a source of disparity" if
the failure to recognize them resulted in unlike offenders receiving
like sentences. It is this strand of disparity that lies at the heart of
the dissent,"" for proportionality could be compromised by overreaching uniformity?"'
B.

PR0SECUT0R1ALDISCnET10N

Yet a second and much more likely potential source for this al
temative strand of disparity may result from the Commission's deci sion to begin guideline calculations with the offense(s) for which the
defendant was convicted. So long as eighty - five to ninety percent of
all defendantsplead guilty, and some substantial portion, albeit not
all, couple that plea of guilt with negotiations for charge reductions
or fact bargains or negotiated agreements not to apply the guideline
adjustments as prescribed, then those grouped together on the basis
of the offense for which they were convicted may not in fact be simi
lar at all. Again, to the extent that they are not similar, unlike of
with
fenders will receive like sentences; uniformity will clash
proportionality and disparity will re- emerge.7"' The fact that the

Since every distinction could lead to a dispute, a system which allowed for an end
a
nightmarish
sentencing
hear
less number of aggravators and mitigators would create
Moreover,
because
the
preponderance
ing potentially longer than the actual trial.
standard is in effect, there is little to constmin the judge. Se= id.
272 Sea GUIDELINES, mpm note 114.
275 SEN-rizNcmG GUIDELINES AND PoucY STATEMENTS. supm note 216.
27** Dissenting View, supra note 196.
*75 See Preliminary Observations, supm note 255 at 18133; Supplemental Statement
of Commissioners llene H. Nagel and Michael K. Block, in Preliminary Observations,mpm note 255, at 18135;. Supplemental Statement of Commissioner George E. MacKin
non, in Preliminary Observations, mpnz note 255, at 18137.
276 This was not an unforeseen problem. The Senate judiciary Committee received
testimony from Professor Stephen Schulhofer, who expressed concern that prosecutors
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the amount of drugs speciiied or the amount of loss in the fraud
becomes an element of plea negotiations."'
Guideline factor bargaining, pre -Mistralta,"2 is said to occur
when thegovemment attomey agrees not to include specific olfense
characteristics, or perhaps other aggravating adjustments, in his or
her guideline calculation. This is sd despite the govemment's ad -

mission that were they to proceed to trial, evidence to support. a
factual finding of those same specific offense characteristics or ad justments would be presented. The "more than minimal planning"
adjustment for fraud offenses, the upward adjustments for a defend ant's "role in the offense," the adjustmentfor a "weapon" in a drug
case, are examples

of the kind of guideline factors which we ob -

served were treated as negotiable in a minority of plea agreements.
Finally, charge bargainingto circumvent the guidelines was ob served in some cases during this pre-Mzktmm period. For example,
in one case reviewed by the author and Professor Schulhofer, a drug
distribution count which carried a mandatoryminimum sentence of
live years"" was bargained down to a telephone count7" which carried a guideline sentence of six to twelve months."?'
In March, 1989, {partly in response to the suggestion that such
circumvention, if and when it occurs, serves to undercut the key purposes of the guidelines to reduce disparity, increase certainty, and
in some cases, severity Attorney General Thornburgh issued a
strong directive to all government attomeys to comport their plea
practices so as to support the full implementation of the sentencing
guidelines?" The combination of the issuance of this memo, the

resolution of Mzktretta, the strong support of the United States Attorneys and the Sentencing Guidelines Subcommittee of the Attorney General'sAdvisory Committee,"' and the extensive training
-

.

"! For example, in one drug caseinvolving six kilograms of cocaine, the prosecutor
agreed to stipulate that the transaction involved only six pounds of cocaine. While the
defendants insisted that they intended only to deal six pounds, the Assistant U.S. Attorney admitted that if the case had gone to trial, she would have had no problem establish
ing the six kilogram quantity.
ln a stock fraud case, the prosecution agreed to stipulate to a loss of $60,000 while
admitting that if the case had gone to trial. Kbe loss of $300,000 would likely have been
proven.
MY see suprn note 187;
295 21 U.S.C. 58 -Il(b)(l)(B) (Supp. V 1983-1988).
284 2l U.S.C. 5843.
995 The Pre - sentence Investigation Reports received at the Commission are confiden tial; thus, the name of this case will not be cited.
€€6 Memorandum from Attomey General Thomburgh to all Federal Prosecutors
(Mar.l3.
*287

1989).

The Honorable joe Brown, U.S. Atlomey for the Middle District of Tennessee,
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disparity issue is that to the extent that the departure provision is
abused, disparity- of either or both strands may reappear; in this
manifestation, both uniformity and proportionality would be compromised. As with the potential disparity introduced byprosecutorial discretion, the potential disparity introduced by exces sive judicial "departures" from the guidelines will closely be moni
tored. Revisions will be made to correct intolerable levels of
inappropriate departures.

The Commission viewed the potential evils of trying to reduce
prosecutorial and judicial discretion versus leaving maximum flexi
bility as two endpoints of a continuum, trying to strike a balance in
its lirst iteration; only the empirical evidence from the Commission's
monitoring efforts as to how the guidelines promulgated are ulti
mately implemented and the degree of disparity will tell whether the
right balance has been struck, or whether corrective action is
required.

VII. CoNcLUsioN
In April, 1987, the United States Sentencing Commission deliv
ered to Congress a proposed set of sentencing guidelines."' In ac
cordance with 28 U.S.C. 5994(q),'9* Congress had six months to
review these guidelines. Absent a bill to reject their implementa
lion, the guidelines would automatically become law.
No bills to reject the guidelines were introduced either in the
Senate or in the House. The Housejudiciary Committee did, how
The
vote
in
ever, sponsor a bill to delay their implementation.7"
In
in a compromise which was necessary to avoid a delay in guideline implementation.
their reluctance and acceptance of this new language, several Senators made clear that
the new provision merely clarified the standard for departure, and "it ldid] not broaden
thedepanure standard in any way." S. 1822, 100th Cong., 1st Sess., 133 CONG. Rsc.
516,646 -48 (1987) (statements by Senators Biden, Thunnond, Kennedy, and Hatch).
As Senator Hatch noted:
If the (departure) standard is relaxed, there is a danger that trial judges will be able
to depart from the guidelines too freely, and such unwarranted departures would
unden nine the core function of the guidelines and the underlying statute, which is
to reduce disparity in sentencing and restore faimess and predictability to the sentencing process.
Id. at $16,647.
A recent memorandum sent by a parole ollicer to a district court judge which ad vises the judge to use this new language "of a kind or to a degree" to justify a departure
of
in every possible case demonstrates the continued resistance by some to any system
structured sentencing. (available on lile at the Commission.)
An abuse of the departure provision will only result in a continuation of the unwar
rarited disparity which existed prior to the Sentencing Guidelines.
-

.

-

-

291 SEN-rENCrNG GUIDELINES AND PoLicY STATEMENTS, supm note 216.

292 28 U.S.C. 5994(q) (Supp. V 1983 - 1988).
295 H.R. 3807, 100th Cong., 1st Sess. (l987).
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the SentencingReform Act represented a compromise that
took nearly ten years to pass, sothe first iteration of federal guidelines promulgated reflect that same mix of values.
Some criticisms comparethe federal guidelines to an idealized
view,'~ without regard to the difference between academic preci sion or theoretical orthodoxy and the real world of reformin which
such guidelines have to be reviewed, accepted, and implemented?"
Those of us who come from theacademic world are used to appeal ing to logic, reason, theory, empirical data, law, precedent, ,and
principle as ways of justifying the positions we take and arguing for
their adoption. But in the Final analysis, we operate independently;
consensus is unnecessary. Those who come from the trial courts
similarly are used to the same appeals; as well, they enjoy the power
of position to ensure acceptance of their views. But an independent,
multi - member federal commission' cannot operate successfully borrowing only or even mainly from these traditions. A majority must
agree, Congressmust approve, and the constituent groups affected
must not revolt; otherwise the reform, however brilliant its concep tion, will ultimately fail. The Sentencing Reform Act and the establishment and appointment of a federal commission were' political
acts; the evolution of theguidelines promulgated in that context can
only be measured by the standard of the politically possible. It is
this reality that prompts some to proclaim;the quest for perfection
the enemy of the good.
The Commission publicly proclaimed its initial guidelines as

just

as

-

902 Se= Robinson, mpm note 295.
905 In a letter to judge Wilkins dated july 23, 1986, (available. on file with author),

Anthonypartridge, Research Director ofthe Federaljudicial Center, critiqued the initial
just deserts" draft of the guidelines prepared by and advocated to the Commission byCommissioner Paul Robinson. Although praising the draft as "a brilliant and imagina
tive eH.ort'to rationalize the allocation of criminal punishments," Partridge noted:
Unlike geometry, the mathematical model used here does not begin with axi
noaxiom
that
is
There
oms and proceed to its conclusions through deductive logic.
states that a harm caused negligently should carry three tenths as muchpunishmentas the same harm caused intentionally. There isno axiom that says that punish
ments for offenses involving dilferent amounts of property should be proportionate
to the fourth root of the value of the properly. Nor can these propositions be de
-

=

lived from axiomatic statements. They are valid, it seems to me, only to the extent
that they reflect policies whose basicjustilication lies outside the mathematical system. To put it another way, the correctness ofthe answers produced by the mathematical model depends on whether those answers are socially acceptable. There
willbe no point, as there isin geometry, at which you can say that the answer is
correct became it is the answer produced by the mathematical manipulations called
for by the draft.
And he concluded by stating:
ln summary, whilel have a lot ofadmiratiori for thequality of the thought that
has gone into the draft guidelines, l think you will ultimately conclude thai the
model doesn't work.'
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in accordance with its congressional mandate, to devote full time

effort for six years to revise and refine the sentencing guidelines. By
so doing, we hope to comply with the statutory prescription to "re
flect, to the extent practicable, advancement in knowledge of human
behavior as it relates to the criminal justice process."906

509 28 U.S.C. 5

99l(b)(l)(c) (Supp. V 1983- 1988) (effective Oct.
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federal judges have
Ever since the beginning of the republic, both state and
discretion in the
had
had wide discretion in imposing sentences. They have
a range, based
within
sources of information they used in imposing sentences
and
rehabilitation,
deterrence,
on their own mix of considerations of desert,
For
exam
factors.
these
incapacitation, and in deciding how to weigh each of
than property
ple, some judges believe that violent offenses are more serious
In addiviolent
offenses.
than
offenses, and others hate stealth offenses more
judges have had
tion to the discretion implicit in the range foreach statute,
sentences.
concurrent
the discretion to choose between consecutive and
- urban versus rural,
The result is a great deal of variation: judge to judge,
crime involving a
Chicago,
a
as
city
such
and region - to - region. In a northern
In a rural
probation.
of
award
to
an
small transaction of drugs might lead
a twenty to
might
lead
crime
identical
the
southem city, on the other hand,
is inappropri year sentence. A national consensus developed that this variation
ate.

sentencing law.
1984, without opposition, Congress passed a determinate
became ef
Sentencing
Guidelines
The
laws.
Several states have passed parallel
has several
package
The
1987.
1,
fective for crimes committed after November
fact - finding; statements of reasons; appellate re

In

components: more elaborate
with aggravat view; and ranges based on the seriousness of the main offense
that it
ing and mitigating circumstances. Proponents of this package hoped
- promote candor in
would end judge -to -judge and region to region disparities,
sentencing, and provide judges with relative values in sentences.
they
lt is appropriate to ask: What are the Sentencing Guidelines and will that
believe
work? The panel today will address these questions. Some people
very
difficult to
is
it
reduce
discretion,
to
even though the system is designed
1984 that"
in
consensus
national
a
was
Although
there
implement in practice.
evaporated.
this
consensus
has
great
idea,
reducing discretion is a
of conduct
This evaporation reflects a traditional pattem in the regulation
Some
of
sentences.
regulation
to
the
over
carried
has
by the government that
Circuit; Senior Lecturer. University of
United States Court of Appeals for the Seventh
Chicago.
'
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For ten years, the United States Congress wrestled with the tripartite prob
corollary
lems of federal sentencing: unwarranted disparity and its sometime
discrimination, dishonesty, and excessive leniency.'
Disparity left us with cohorts of defenders who, despite conviction for the
a range of
same offense and similar criminal histories, served, for example,
years
robbery,
or.
nineteen
timein prison spread across tifteen years for bank
unfet
Moreover,
atall.'
for heroin distribution, with some serving no time
district
some
tered judicial discretion provided a shield for discrimination:
harshly, while
court judges systematically treated blacks and hispanics more
minorities
where
justice,
alleged
others used the court to promote a system of
wrongs,
the
societal
past
to
were given light sentences as an accommodation
for
holds
practice
this
consequences
latter pattem without regard for the dire
minority and other victims.'
with
Female ,codefendants routinely received lesser sanctions in accordance
in
the
absolute
number
increase
the
paternalistic assumptions? this, in spite of
ineq of crimes committed by women, and with almost total disregard for the
uities caused by such a practice.
While many judges gave excessively light sentences for economic crimes,
thereby compromising deterrence, and precluding the potential for sentences to
deserving of
promote crime control, others treated white collar offenders as
but
committed,
they
had
crimes
extremely harsh sentences, not only for the
Race,
life.
more
privileged
born
,to
a
for the alleged sin of having led or been
being neutral and irrelevant
sex, and social class of the offender,' rather than
-

-

-

-

'
1.

United States Sentencing Commission. The following remarks were prepared by the author.
(Brown "Commission) was
The National Commission on Reform of Federal Criminal Laws

The twelve member commission
created in I966 upon the recommendation 'of President Johnson.
began during the 92nd Con Report
Final
this
Hearingson
1971.
in
Report
published its Final
were introduced in I973. ln
sentencing
gress. The first specinc legislative proposals on federal
bill calling for sentencing
first
the.
introduced
"Kennedy
Senator
Congress.
1976 during the 94th
and 97th Congresses.
95th,
96th
during
the
guidelines. Similar billswere introduced. and debated
1984, Pub. L. No.
of
Crime
Control
Act
the
Comprehensive
part
of
During the 98th Congress as
Act, Pub. L.
Sentencing
Reform
passed.
98-473, 98 Stat. I837, the Sentencing Reform Act was
as amended at
0984)
(codified
1837,
1987-2040
Stat.
98
211£239,
II,
sees.
Il,
ch.
No. 98-473, tit.
1987), and at 28 U.S.C. 55 9914998 (Supp.
18 U.S.C. 55 3551-3559, 3571-3574 (1982 & Supp. V
see I984 U.S. CODE CONG. & Amml.
Act,
Sentencing
history
the
of
legislative
V 1987). For the
NEws 3182. 3220.
Act oj I984 Before the Sub2. Sentencing Guidelines= Hearings on the Sentencing .Re/orm
Cong., 1st Sess. 661, 685
100th
Committee,
Judiciary
comm. oj Criminal Justice oj the House
United States Sentencing Commission).
(I987) (statement of llene H. Nagel, Commissioner of
-

-

3. id.
4. I. Nixon

Sanctions

BN

& J.

HASAN, GENDER

AND CnrMnUtL CoUnt
RBsE;uzct-r 91-144 (Tonry & Morris,

um Com-E: On-BNSE Pxr-rEB.Ns

Came nm lusrlcz: AN AmrUlu.REvEw or

eds. I983).
the Length oi Prison Sentences. 52
5. See, e.gl, Bullock, Signutcmzce of the Racial Factor in
Treated
DwerenrLv?, in JUDGE, Law;
Parisi,
Are
Females
0961);
CnmmoLocr
4ll
J . Cam. L. &
1982).
YER, Vrcrm, THIEF 205 (Rafter & Sanko, eds.
-
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and B) one with extem calling for the continuation of unfettered discretion;
of equality; but, rather, to
cessive rigidity, giving only the appearance
mandatory sentencing guidelines, binding
compromise. The vehicle was to be
depart for unusual, atypical,
on the court, but from which the court" could
extraordinary cases."'
advice and consent of the
In 1985, President Reagan appointed, with the
law professors, and one former
Senate, three federal judges, three former
on a bipartisan, full -time
prison warden to serve two, four, or six year terms sentencing guidelines for
commission, whose primary task it was to promulgate
all federal offenses.
just punishment for the ofThe enabling legislation specified four purposes:
correctional treatment. All four
fense; deterrence;.incapacitation; and effective
by
the Guidelines. No single pur
statutory objectives were to be maximized
pose was to predominate."

in drafting and testing of three different apincorporating varying formats, struc
proaches to sentencing guidelines, each
and theoretical bases, six
tures, degrees of judicial discretion, principles,
following principles of
to
the
agreed
Commissioners forged avcoalition and
drafting.
by varying statutes would be
First: Similar offense categories defined For example, all of the fraud
heading.
grouped together under a single generic
of "fraud.""
statutes were grouped together under the generic heading
offense
category
would
be determined as
Second= The base sentence for each
discussion, a process that would be anchored,
a result of the Commission's
for
but not bound by, an examination of the average time served in past years
incar
and the percentage given a non
offenders convicted of that same offense
ceration sentence.
Commission would adjust base
Third= For articulated policy reasons, the
up or down, relative to past practice.
sentences for some offense categories
sentences for tax evasion might be
deterrence,
For example, for the sake of
sentences for violent offenders would
raised. For the sake of public protection,

After

a year's experimentation

be lengthened.
Fourth: Base sentences

by

a
for each offense category would be modified
for
the
offense characteristics." The standard
set of whatwe called "specific
a specific offense characteristic would
Commission's decision for inclusion as
analyses of past sentencing practice showed that
be either: A) that empirical
Cong., 1st Sess. at 50-60 (1983) "The sentencing guidelines
10. See S. REP. No. 225, 98th
sentencing discretion. Instead, it will guide the judge in
judges'
system will not remove all the
" id. at 51)
making his decision
Cong., Ist Sess. at 76-79
3553(a)(Z) (Supp. V 1987); S. REF. No. 225, 98th

ll. lb

U.S.C.

5

(1983).

heading
Sentencing Commission Guidelines Manual 2.67. The
12. See, e.g., United States
23 (1982
13,
6(0),
6(h),
6(c),
),
>
6(1
6,
7 U.S.C.
"fraud" groups together the following crimes:71(q), 7'I-'(it),9578(d), 780), 78(ff), 80(b)(6), 1644; 18
& Supp. V 1987); 15 U.S.C. 9% 50, 77(e),
& Supp. V
1010-14, 1016-22, 1025-26, 1028-29, 1341 44 (1982
U.S.C. €9 285-91, 65(g). 1001-08.
1987).
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it would neither subscribe nor
appropriate sentence on this basis."'Moreover, by many just deserts;propo as advocated
agree to an £1 priori assumption,
punishment is appropriate." Finally, it was
more,
than
rather
less,
nents, that
to issue sentencing guidelines*.that
agreed that the overriding goal would be
guide society,
and for the defendant,
would provide justicefor the victim, for
system of
lines which,. hopefully, would contribute to a.more effective and fair
criminal justice for tall.
in the press, that
Contrary to the characterization by some, often repeated
substituting
eliminate judicial discretion,
the new federal Sentencing Guidelines
programwhere judges have no role, the
in its place a mechanistic computer
the priorsystem of unfettered
Guidelines, in fact, strike a balance between,
presumptive sentences tied to the of
discretion, on the'one hand, and rigid
the offender's
fense of conviction without regard to variation in the offense or in
federal' senTo.be sure, judicial discretion
the
history,
on
other.
criminal
it has been doneso on
tencing has been curtailed greatly, but we believe' that
to the statutory purposes as specithe basis of logic and rationality, pursuant
fied, clearly by Congress.
theoretically laudable a goal, how Unbounded judicial discretion, however
did not, in fact, produce a system of senever great its potential for. justice,
be proud, in which our citizenry could take
tences of which this nation could
for protection from criminal pre
comfort, or to which our public could look
that
Congress
among and between defendants
dation. lt was not only equality
society.The former focusing on the rights
was seeking, but equity within the
of victims, society, and defendants
of defendants, thelatter on the rights
taken together.
Thank you very much.
=

Senate

994(a),

the
be codified at 28 U.S.C 5
In its discussion of the provisions thatwould
the nature
" [t]he purpose of [requiring the Commission to take into account
Report states that
the
facilities and services availablelis to assure
13.

correctional, and other
and capacity of the penal,
sentencing, and to
facilities. andservioes to carry out the purposes of
the
of
use
appropriate
most
the guidelines
kept
in
mind
when
is
services
and
facilities
assure that the available capacity of the
recommendin
however, to limit the Sentencing Commission
are promulgated. lt Li not intended,
No, 225, 98th
the purpms oj sentencing." S. RE?.
ing guidelines that it believes will best serve
and
added). See hbo id. at 424 (disassing consideration
Cong., Ist Sess. at 175 (1983) (emphasis
insure that the
to
the
Commission
direct
to
amendment
rejection, by vote'of l5 - l, of Mathias
in
aggregate terms of imprisonment. or
likely
to
result
in
an increase in
not
be
would
guidelines

the federal prison population).
14. See;

urn-Es Fox

Raion'r or
eg., von Hmscr-1, Dome JUsrlcE: Tui. Cables or Pumsnusrrrs:
THE StUDY

-

or Iscutcsm rloN

136

(1976).
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number

For robbery, that is
Step Two = Look for the "base offense level."
of twenty.
twenty. All robberies start with a base offense level
offense characteristics"
"specific
six
Step Three = Determine whether the
characteristics are
offense
specific
These
listed for robbery apply to this case.
For example, it is necessary
ways in which the robbery might be committed.
a bank or a post office, whether
to determine whether the robbery involved
injured someone, abducted an
during the robbery the robber carried a gun,
These
drugs.
the robbery involved
other person, obtained money, or whether
offenses involve one to three spe
robbery.
Most
are the six characteristics for

cific offense characteristics.
characteristic related
ln this case, it is necessary to apply the specific offense
and took $50,000,
bank
a
robbed
robber
The
money
taken.
to the amount of
money. Twenty
the
and one level for
so add two offense levels for the bank
a gun at the
pointed
case, the robber
plus three is twenty- three. Also, in this
Twenty gun.
the
for
adds three
teller. Another specific offense characteristic
Three: add the specific offense
three plus three is twenty -six. That is Step
characteristics.
that apply to every. crime. These
Step Four: Consider several characteristics
There are seven of them, and
appear in a different section of the Guidelines.
ask whether the victim was an offi
three deal with victims. lt is necessary to
by the robber. Then one should ex
cial, particularly vulnerable or kidnapped
Was he a bigfish or a little
amine the offender's role in the offense.
intimidate a witness or "accept re
minnow? Did he try to obstmct justice,
whether or when a defen sponsibility?" The Guidelines. are not clear about
criminal
qualifies him for this reduction. Likewise, the
dant's guilty plea
for
pleading
guilty.
reductions
justice system. today is unclear about sentence
Adjustment is the most
Next, it is important to adjust for multiple counts.
now, as we do not
that
into
go
complex part of the Guidelines. I will not
have time.
Look at the offender's
Step Five= Examine the offender's characteristics.
crimes take place?
prior
his
did
ago
long
record of past convictions. How
them, or
committed
How many crimes were there? Was he a juvenile when he
guidance,
justice
criminal
under
or
an adult? Was he on bail or probation,
was committed? There are many
crime
present
the
when
control,
detention, or
In our example, one serirecord.
ways in which we look at the past criminal
ous past conviction means three points.
an offense level of twenty - six. We
Step Sbr: Tum to the chart. We have
past criminal conviction. This brings our of
have three points for one serious
seventy to
fender to the intersection of row twenty -six and the second column:
If the
years.
to
six
Sve
about
is
eighty -seven months. With good time, this
saying
judges
find
will
you
did,
we
Commission did its job the way we said
would
typically
offender
that
what
that five to six years real time is about
serve now.
the judge may depart from the
Step Seven: If you have an unusual case,
state his reasons for depart
however,
Guidelines' sentencing range. He must,
for "reasonableness."
ing, and his sentence is reviewed by a court of appeals
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why prosecutors want to make
line sentencing to permit plea bargaining, and
if necessary,.
those bargains, we will be' in a better position to understand and,
to change the present practice.
of how to ,handle
Related to the question of plea bargaining is the problem wishes to coop a defendant
cooperation with the authorities. For example, if
he makes clear that
"cooperating,
of
in
the
course
erate,he mayfear that if,
instead of just a few kilos, the' judge
he was importing a ton of marijuana,
Guidelines base the sen will be compelled to increase his sentence since the
drugs actually involved. The defendant may there
tence upon the amount of
that
the
so
the Guidelines
forerefuse to cooperate. We have recently amended
revealed in the course of
any
information
use
to
not
prosecution may agree
does not fully resolve the
cooperation in applying the Guidelines. But this
a two-level reduction for cooper
problem. lf an offender wants the benefit of
Why should he receive the
ating, it seems fair to require him to be candid.
avoid a sentence enhancement,' if
benefit of these two levels and, in addition,
important facts about his offense?
the judge later finds out that he concealed
The Guidelines, therefore, do not fully solve this problem.
are a "charge offense" system,
One might also ask whetherthe Guidelines
the crime charged, or a "real offense"
that bases sentences on the elements of
fact, the individual defendant did.
system, that bases sentences on what, in
system, or pure
Essentially, one cannot create a sensible pure "real offense?'
hybrid. A pure real ,offense
"charge offense? system. The system must be a
'really'
do?'
There areobvious problems
person
system asks"what did this
what the person "really" did. Doing so would
1n asking, after conviction,
a trial without the procedural

-

-

-

-

turn the sentencingprocess into another trial
a trial that second-guesses the
protections that the constitution promises, and
basically be punished for
jury's verdict; An offender, in. allfaimess, should
the judge thinks he "really" did.
what a jury found that he did, not for what
all relevant factual questions,
But, of course, the jury's. verdict will not answer
How many kilos of drugs were in
,such as; How much money was taken?'
"1
trial,
didn't
be expected to tell the jury at
volved'! 'A defendant cannot
such
two
kilos.?'
Hence,
was
it
did,
way,
if
I
have any dmgs, but by the
factual questions must be answered by the judge at the time of sentencing.
charge. of-

Y

real offense and a
The Guidelines are a compromise between a
the elements of the crime.of
large,
by
and
that,
fense system They assume
really did. They then tell the
which the offender was convicted are what he
facts that are not elements of the
judge also to consider certainimportant
involved. The Guidelines may
crime, suchas how muchmoney or dmgs was
they are too comcontain too many additional factors.Time will tell whether
plexand we should eliminate some, or whether we should add more.as follows.
The Guidelines? real offense/charge offense compromise ,works
The base offense level is set by the conduct that constitutes the crime that theThe specific offensecharacteris
offender was charged with' and convicted of.

tics and the adjustments apply in respect to what really happened.
more serious. was
If, in a particular case, the facts reveal that something
may
be groundsfor
kind,
there
of
that
offense
going on than in the typical
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in the criminal law in
law brings about one of the most significant changes
uniformity. Whether
greater
bring
about
this century. I think it will, in fact,
this result is worth the candle is a question we can begin to answer five or ten
pan because the new law
years from now. I thinkthe answer will be yes, in
system. Instead of
justice
criminal
will force a change in the focus of the
judges and
crime?"
the
commit
person,
asking almost exclusively, "Did this
doing with
be
we
"What
should
systematically,
courts will begin to ask, more
be
instance,
every
in
not,
will
answer
The
being?"
this offender, this human
answer
The
penitentiary.
security
federal
to send the offender to a maximum
prove both more
will often be to explore other forms of punishment that may
cost - effective and more humane-

Thank you very much.
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the criteria a judge
from the criteria for making the second determination:
do not take this
Guidelines
The
uses in determining the length of a sentence.
into consideration.
crimes, the Commission
Second, in this attempt to "quantify" the various
For
example, probation ofof
Guidelines.
created an exceptionally complex set
returned to
ficers in one of our Circuits, after being trained in the Guidelines,
They worked on those
their circuit and were given a test with a set of facts.
from proba The
sentencesranged
sentence.
facts, and they came up with the
occurred after they'
tion to twenty years in prison under these Guidelines. This
are so complex, 'we are
were trained in the Guidelines. Because the Guidelines
subject to sub finding a variety of interpretations. Obviously, any system so
jectivity and disparity will not accomplish what was intended.
Logic dictates
Thirdly, the Guidelines take away discretion from the judges.
give it to somebody
that if you take away discretion from judges, you must
took it for them they
First,
"bodies."
two
else. The Commission gave it to
that three federal judges and four non
selves. l do not believe, respectfully,
judge.
of a district court
judges should assume for themselves the discretion
individual
defendant who is going
know
nothing
about
the
These people really
to be before the court or the circumstances of the particular crime.
Although many of
The Commission also gave discretion to the prosecutor.
sentencing; rather
you may, feel very comfortable now with the prosecutor
arrangement. Frankly, if you
than the district court judges, l do not like this
either because of what it does. lt
are honest with yourself, you can not like it
concept. The prosecutors now
invades. the traditional separation of powers
sentencing than, indeed, the dis have far more discretion, in my opinion, in
trict court judges.
quantify the defen Fourth and finally, the Commission limited attempts to
problem is that the Commis dant in regard to his past criminal history. The
into its work product the very prior
sion has now quantified and incorporated
these prior disparate sentences.
objected
to
by
using
disparities in sentencing it
is compared with the fellow
Texas
in
The fellow who had marijuana down
fifteen years, and the
received
former
The
who had marijuana up in Alaska.
fifteen years and
those
,same
use
would
latter got probation. The Guidelines
defendant
quantification.
of
probation as the only source
my most sig In this regard, the matter of defendant quantification, I have
literally written out
nificant problem with the Guidelines. The Commission has
sentencing. These tradi of
aspects
of the Guidelines the traditional humanistic
defendant's.age, emotional condition,
tional aspects of sentencing include the
record, family, responsibil good character, ties to the community, employment
these factors should go
ities, and other problemsshe might have had. All of
explicitly has,
into sentencing. lt is a mistake to eliminate, as the Commission
these factors from the Guidelines.
sentencing Guidelines. If we
There is a another reason or purpose for the
"justification" is the public's request for
are honest with ourselves, this other
jail and to put thorn there
more severe sentences, to put more people in
was more concerned
longer. l think the other side of the aisle in Congress
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Discussion
they have some
Judge Eusterbook: 1 am going to ask the panelists whether
exercise my
I
will
Then
comments.
other's
brief thoughts in response to each
After this, l will
prerogative as moderator and ask one immoderate question.
allow questions from the audience.
in reference to
Commissioner Nugel: I would begin with a few comments
say that I am delighted that he
Terence Maccarthy's remarks. First, I wa.nt to
now has to present his paper to this group. The last few times we have shared
my position to a group of 150 criminal defense
the podium, I have presented
got "hurrahs,"
attorneys and a few not so sympathetic trial court judges; he
while I got tomatoes; this is a nice turn of the tables.
is very difficult
On a more serious note, first, Terry makes the point that it
characteristics; I think that is
to quantify offense characteristics and offender
in response is that this quan true. The one comment l would, however, make
doing for 200 years. What
tification process is precisely what judges have been
quantified judgments
we did was really no different, except to make those

uniform.
can you assign
To illustrate, people ask the Commission all the time: How
combina offender
offense
a sentence of some numerical value to a particular
do every day in the
tion? The answer is: You do so the same way judges
without ultia
sentence
give
cases that come before them. Recall, you cannot
is always a
a
sentence
mately coming up with an actual number. In the end,
be
served.
or
years
to
pronouncement of a precise number of months
that determines
Second, he makes the point about the threshold question
non -incarcera a
given
or
incarceration,
whether an individual is sentenced to
the In/Out decision. He notes that the
tion sentence, such as probation
different from the bases
bases upon which judges determine "In or Out" are
agree more. In
I
couldn't
upon which one determines the length of sentence.
At the
subject.
very
that
fact, I have published some of my best work on
a very
was
there
guidelines,
sentencing
same time, when it came to writing
Out"
or
"In
between
real problem for us; that is, it is the very distinction
it,
term
first
to
the
was
Breyer
which has created a "cliff," as l think Judge
time
(pro
zero
from
anything
Similarly situated offenders serve
-

in sentencing.

bation) to twenty years for conviction of the same offense.

urged us to interpret the
The American Bar Association's representatives
a term of impris part of our statute that mandates, "If the sentence includes
difference between
onment, there shall be no more than a twenty five percent
not including pro as
range"
the maximum and the minimum of the guideline
mandate, as the Ameri bation. If you exclude the ln/out decision from that
do, that is, to specify that
can Bar Association's representatives wanted us to
the maximum was five,
and
years
if the minimum guideline range was four
six, seven, or eight
one,
two,
then you couldn't give a sentence of three,
years. This policy
zero
give
years. However, according to the ABA, you could
would be
problem
the
and
would, however, re-create the cliff in sentencing,
to
decided
we
that
reason
precisely as it had been in the past. It is for this
merge these two distinctions.
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Guide Judge Etzszerbrook: There is a very' large source of, disparity that the
discrecharging
in
the
lines do not address, and that is the disparity reflected
charge.
The
tion of the prosecutor. The prosecutor can chooselwhat crimes to
bar
plea
if
and
those
bargains,
prosecutor can drop charges as part of plea
court, that will be
,gains take place before the charges are formally filed in
to have
invisible'. The authors of the Guidelines made a fundamental choice
This is
convicted.
was
everything based on the charge of which the defendant
.a conviction-based system.
system, which could be called a "real offense" sysThere is an altemative
a complete
tem, in whichzthe Guidelines would look through the conviction to
example,
for
show,
to
were
facts
description of what happened. So if the
and
murder,
degree
first
it
as
if
were
murder by poison, that would be treated
endangerment
reckless
with
charged
the fact 'that the defendant had been
would ,not be preclusive, although it would set a maximum.
Sentencing Commis The c[uestion"i want to put to the two members of the
Maccarthy will also addressis: Why was the
sion, and which I hope Mr.
than real offense or,
decision made to have the base be the conviction, rather
what the Commis Commission,
in the case of the first circulated draft of the
sion called "modified real offense" sentencing?
that perhaps
Commissioner Naga!.' 1, am going to give you an illustration
Then I
more
complex.
the
answer,
will make the problem you raise, as well as
me
Let
question.
the
part
of
will ask Judge Breyer to address thesecond
con
a
precisely
really
not
is
point out parenthetically that the system adopted
we
be
which
with
system
viction charge system. It is closer to the modified
system to which you refer as
gan, but it is not as'close to that real offense
published in the September draft.
of fraud,
T o use an illustration, if an individual is indicted on five counts
agree the
and
plea
and there is a $10,000 lossalleged in each fraud ,count,
true that the maximum guideline sentence
ment is to one count of fraud, it is
count; it is, however, also true that the
is defined by the sentence forthe one
sentence with which you begin.
one count of fraud determines only the base
from the dis In applying the Guidelines, you add up thetnortey ($50,000)
it
to aggravate/
use
and
missed four counts (plus the one count of conviction)
the
base
sentence, you
raisethe base offense level. In effect, once you define
work this
Guidelines
The
begin to take into account real offense behavior.
excep some
are
There
categories.
way for aboutqninety percent of the offense
robbery; another is arson. In my
lions. One of the most noteworthy is bank
a fluke.
judgment, the fact thatthese are exceptions to the general principle is
disagree,
Breyer
I
to
and
I think Terence Maccarthy was waiting for Judge
disagreement. I consider it to be a
and he may now have' identmed an area of
is indicted for five'.
fluke that the way the Guidelines work, if an individual
to one count, the
negotiated
counts of. bank robbery, but a plea agreement is
Perhaps,
sentence.
ultimate
other four disappear, having zero'impact on the
Judge Breyer will explain why he prefers this outcome.
Let inc just reiterate, for most of the offense categories, you start with thecharacteristics, vic
offense of conviction; the adjustments for specific offense
-

-

-

-

-

-
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contrary. After all,
increase the power of the prosecutor. I would think to the
his charge. A judge
the prosecutor can control the total penalty by choosing
in the statute. He
maximum
the
exceeds
which
cannot today give a sentence
additional power
any
see
don't
I
but
the
Guidelines,
still has that power under
has to explain
he
because
limited
is
prosecutor
the
that he has. T he power of
going on.
really
is
find
out
what
to
has
everything to the judge, and the judge
in light of
Also, the judge is then bound by Guidelines, unless he departs
-

what he finds out is going on.
the system
I have heard this son of hydraulic argument where you compare
so it
here,
to water in pipes, and then you say, "Well, the pipe is shut off
don't
I
metaphor,
must go up there." Aside from the power of the hydraulic
really increased.
understand the basis for saying that the prosecutors' power is
Terence Mucczzrthy: First, Judge Breyer has mentioned the charge power of
talk about the things
a prosecutor. Indeed, the prosecutors in their handbook
they bring the
they can do at the charge stage which they can not do after
charge stage.
indictment. They obviously feel they have more power at the
"uniformity"
goal of the
Parenthetically, this seems to do violence to the
-

Guidelines.
However, this is not the worst problem. The worst problem is that the pros
fortunate
was
ecutor can totally avoid these Guidelines if the defendant
the
enough to commit his crime with somebody else. If he or she committed
was
or
she
he
But
if
crime alone, the judges can not avoid the Guidelines.
prosecutor
fortunate enough to be a coconspirator, then you know what the
notwithstanding
that,
can do under the Guidelines? The prosecutor can decide
years, the prosecutor
the fact that the sentence in this case was to be Gfteen
they
can decide that he
and
likes this poison, he is a substantial cooperator,
does

not have to go to jail.

tell
Still another real and practical problem arises. Under this system, doll
pocket?"
your
in
gun
had
a
you
my defendant, "GO in there and tell him
"X"
No. I can not do that, because if I do that, we are adding automatically
long
in
too
been
have
I
Maybe
number of points. So now we have a problem.
no
can
I
where
system
a
this system, and I am used to it, but now we have
with the
longer tell my client to go in there and be totally candid and open
probation officer.
Judge Breyer: This is quite an important point, and it was a point that was
bothering us in the context of cooperation, particularly because suppose the
your client,
prosector says, "I want you to Cooperate," and now you say to
it was a
fact,
in
them,
you
tell
"Yes, yes." If in the course of cooperating
not,
under
or
it
he
likes
ton of marijuana instead of just a pound, whether
how Commission,
The
the Guidelines the judge will increase that sentence.
work
to
prosecution
the
ever, amended cooperation so that it is possible for
course of
out an agreement with you so that anything that is revealed in the
Guidelines.
the
this cooperation will not be used as an adjustment to
Mr. Maccarthy has then taken that example and moved it into a differentcontext, where, in fact, the person will have to choose with his probation offi
is a dilemma. I
cer whether or not to tell him the whole thing. I agree that
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victim is gone because he was a drifter and so on, you will get the same
difference; and it will have been sort of legitimated and made to look more
objective by the system.
My problem with this is that it seems society is saying that some human
the more
lives are worth more than others and that it'is an abandonment of
life. It
human
sanctity
of
the
against
modem notion of murder as an offense
paydiffer
you
where
tort,
as
a
murder
returns to the Anglo saxon notion of
human
ential wergeld, depending on' the societal status of the victim. If all
the
is
what
releoffensive,
equally
taken
they
are
lives are equally sacred and
not similarly situvance? How does the vulnerability of the victim make cases
ated? Why is that a relevant criterion?
we
Commissioner Nagel: Let me see if I can clarify what we mean when
appropriate
when
is
enhancement
an
us,
talk .about a "vulnerable victim." For
infirm, the
a defendant targets particularly vulnerable victims the aged, the
by
ist
meant
what
is
That
"vulnerable victim." We
handicapped, and so on.
read
you
this correctly in, the
think
I
and
would not make a distinction
for
offenders
involved
in
the two hypothetiGuidelines. between the sentences
cal examples you give. Much as l consider myself very sympathetic to victims'
rights, personally, .1 could not justify a distinction between the penalty for
those two offenders. I can not justify putting a greater or lesser value. on.two'
Thus,
lives where they are both innocent in the context of the crime.
two
differently.
these
.couldn't justify apolicy position that would treat
Judge Breyer: I would like to add something because there is a deep aspect
to your question which I want to flush out. First, we don't have such kinds
of murders in the federalsystem. There are fifty- four murders per year, so we
didn't look at those examples. I would be amazed if, in fact, you find first
of
degree murders in the federal system that really are distinguishable in terms
have
I
noevidence
are.
Maybe
there
suggest.
you
punishment along the lines
that there is such a thing.
But your question is really deeper than that. It was really the one Commis
sioner Nagel answered. What you are really saying is what the Commission
only
said, "What do we do?" We took it as we found it. We eliminated
the
we
used
Butgthen
empirical
practice.
in
those distinctions that don't exist
- that really do exist
ones
the
You
see,
important;
ones that are empirically
today in thefederal system and are important for punishment, those are where
penalties for
we based our distinctions. That is why we give people, increased
where we
except
it
found
where
we
system
the
took
hurting somebody. We
totally
irrational.
thought it was
why did you do that because history
The deep part of your question is:
Did anybody ever think
irrationalities?
its
own
might have built into it all of
of a similar sort?
others
hundred
and
one
through points like you just made
this thing
rationalize
and
really
go
down
and
sit
Why didn't the Commission
We
couldn't;
we
is:
to
that
answer
The
short
history?
and not just take
pointing
in
place
all
over
the
arguments
couldn't because there aresuch good
-

-

-

-

-

opposite directions.
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been advocated by Andrew von Hirsch, Paul Robinson, Rick Singer and oth
ers, should predominate, or, whether a crime control thesis should predomi

nate.

First, the Commission looked to the legislative history. The suggestion had
when it
been made by Professor von Hirsch in his testimony before the Senate,
was drafting the legislation, that the Commission should adopt a just desert
by deter based theory or, at the very least, a just desert based theory modined
by
the fact
rence. The Senate patently rejected that suggestion. We were guided
that the Senate had rejected that suggestion.
Second, our position was that the Comprehensive Crime Control Act could
not in implementation translate the very title of the Act into a secondary pur
pose.
Congress was very speciiic in setting

forth four purposes and directing us to
try to maximize all four. Now admittedly, you can't do that in every sentence.
Thus, what we did was spend a good deal of time trying to resolve the differ
in
sentences;
based
ences between just desert based sentences and crime control
the end, we decided to follow an empirical approach with the expressed under
concems
deterrence,
for
standing that all sentences in the past reflected concems
for.crime control, and concerns for just punishment for the offense. We de
issue
to
first
state
the
Minnesota,
cided not to follow the lead, for example, of
guidelines, by saying that we would adopt a single sentencing purpose. Rather,
we opted for an amalgam, a multi - purpose system. Our decision was prompted
both by the way our enabling legislation was written, and also partly because
a three-year
classic just desert proponents advocate a limit on punishment
only
for murder.
years
of
five
cap on all sentences with an absolute maximum
-

Moreover, they often advocate that sentences be set according to the number of
available spaces in prison. As l mentioned earlier, the Senate rejected a similar
suggestion by Senator Mathias by a vote of, I think, ninety three to one that
there was
Furthermore,
setting
sentences.
we use prison capacity as a basis for
better
than
is
"Less
theory
that
posited,
no agreement on our Commission to a
individual
offense.
look
at
each
to
had
we
more punishment." We felt that
I think in some ways, had we agreed to some particular overarching theory,
it might have helped us to resolve some issues. But in the end, I don't think
that the absence of such a commitment inhibited us. 1 think it actually enhanced the debate, because we were always sensitive to the multiple purposes
sentences should serve. There are multiple purposes to sentences; I think it is
perfectly appropriate for the Congress, and for us subsequently, to create a
multi -purpose approach.
: l have been told that the courts are oftentimes called "Pleas are
Mr.
us." I am wondering how the new Guidelines would impact on plea bargaining.
lt would seem that a criminal defendant who has a good chance of losing his
case and then probably has calculated what kind of sentence he will get under
the new sentencing Guidelines would plea bargain for maybe half that sentence,
not taking the chance that he might actually win, figuring, "Well, if I lose, l
am going up the river for four years. However, l will take the two years now."
-
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RIGHTS IN CONFLICT:
FAIRNESS ISSUES IN THE
FEDERAL SENTENCING GUIDELINES

Helen G. Corrothers

Reprinted from: Criminal Law Bulle3in 2Bl11:3849 (1990) by permission of the

luthor.

Rights in Conflict: Fairness Issues
i the Federal Sentencing Guidelines
y Helen G. Corrothers*
This article discusses the goals and work oj' the U.S . Sentencing
Commission, with particular attention to the issue offairness. The
author briejly describes the goals ofthe Commission, then proceeds
to a shori.descriptionof its major ejfort the initial set oj' guide
the
tension
that
may
exist
between
a
lines and points out some of
convicted dejendanfs interests and those of society as a whole in
the sentencing process. Finally, the article predicts some of Ihe
tasks and d~iculties that lie ahead.

The new federal sentencing guidelines have dramatically
changed the federal sentencing process in this country. Repre
promoted
sentatives of different political perspectives have
guideline sentencing, and the Guidelines themselves attempt to
further a number of different purposes. But the greatest impetus
behind the guideline sentencing movement and the unifying
thread connecting its supporters was the widespread percep
tion that traditional indeterminate federal sentencing practices

were unfair in many respects: unfair to the public because the
heavily on judges' personal
sentences imposed depended
assessments of the dangerousness of the offense and offender,
and unfair to judges as well as to the public since defendants
commonly served as little as one - third of the announced sen
tence because of the parole system. Finally, indeterminate
sentencing practices were perceived unfair to defendants be
cause sentences often depended far more on which judge was
assigned the case than on what crime had been committed, and
because judges were not required to articulate what specific
characteristics of the offense or offender led them to impose a
particular sentence. The Sentencing Commission, through the
Sentencing Guidelines, has begun to confront and correct the
unfaimess and unwarranted disparity of the prior system.

* Commissioner, U.S. Sentencing Commission. This article is adapted from a
Conference, Jekyll Island, Georgia,
speech given at the ABA'S Annual Faculty

March 3, 1989/
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Purposes ofsentencing Reform Law

I

ln its introduction to the "Guidelines, the Commission dis

cusses the purposes of the sentencing reformlaw enacted by
Congress: (l)achieving more honesty in sentencing through the
elimination of parole, which typically resulted in :aidefendant's
serving about one third of the sentenceannouncedby the court;
(2) achieving more uniformity in Sentencing by narrowing the
wide disparity in sentences imposed by different federal courts
or even by different judges within the same court for similarcriminal conduct by similar offenders; and (3) achieving pro
portionality in sentencing through a system that imposes
of
appropriately different sentences for criminal conduct different severity.' The Commissionlsoverall goal and our man
date from Congress are to provide a structure and framework
for sentencing decisions so that similar offenders who commit
similar offenses are sentenced ina similar fashionf
As a starting point for drafting the offense "levels and
sentencing ranges in our Guidelines, the Commission analyzed
,the existing practice of sentencing particular offenders who hadcommitted particular crimes, and identified thejfactual circum
stances that most often affected sentencing decisions for those
crimes. To determine the typical sentence and typical circum
stances surrounding an offense, the Commission reviewed over
-

-

-

10,000 presentence reports in detail and another 40,000 reports
in a more summary fashion.' It also examined the sentences and
5

See Guidelines at l.l - l.4.

*

As stated in the report of the Senate Judiciary Committee;

-

The shameful disparity in criminal sentences is a majorllaw in the existing crimi nal justice system, and makes it clear that the system is ripe for reform.
Correct
for all
a panacea
ing our arbitrary and capricious method of sentencing will not be

of the problems which confront the administration of criminal justice, but will
constitute a significant step forward;

Thebill, as reported, meets the critical challenge of sentencing reform. The bill's-

sweeping provisions are designed to structure judicialrelease,
sentencingdiscretion,
elim
and make criminal
parole
inate indeterminate sentencing, phase out
sentencing fairer. and more certain. The current effort constitutes an important
attempt to reform the manner in which we sentence convicted offenders. The
Committee believe thatthe bill represents a major breakthrough in this area.
-

Rep. No. 225, 98th Cong., 1st Sess. 65 (1983)
on'lnitial
?See Guidelines 1.4 and the Comrnission's Supplementary Report
Statements,. submitted to Congress on June 18,,
Sentencing Guidelines and Policy
1987. The Commission was directed by Congress to study past sentencing practices
9'94(ITI).
but not to be bound by them. 28 U.S.C. 5
-

S.
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f1ciently important, on balance, to warrant a sentence outside
the guideline range." However, the judge must in all instances
provide the reasons for the sentence and is subject to review by
the court of appealsfor unreasonable" departures, incorrect
guideline application, or a sentence imposed in violation of

law."
Tension Within Guidelines
Nevertheless, while it is hoped that the Guidelines will bring
more order and clarity to the federal sentencing process, they
do not eliminate the tensions that exist between a convicted
defendant's interests and those of society as a whole in the
sentencing process. In the Guidelines there is probably an in
herent tension between the goals of unbformity and pro
portionality or, to put it differently, between simplicity and
complexity. The more uniform (i.e., the simpler) the guidelines
are, the more offenses and offenders are grouped together that
are quite different in important respects. For example, a uni
form sentence or a single category for robbery that lumps
together armed and unarmed robberies, robberies with and
without injuries, and robberies of a few dollars and a million
dollars, .is far too broad to be fair to the wide variety of de
fendants it would encompass. At the same time, however, a
sentencing system that was perfectly proportional and tailored
to fit the details of each individual case would be unworkable
and would seriously compromise society's need for certainty of
punishment and its deterrent effect. The larger the number of
subcategories, the greater the complexity that is created and the
less workable the system.
-

-

"Charge Ot1ense" vs. "Real Offense"

Tension also exists between a "charge offense" system,
which bases a defendant's sentence on the specific charge of
conviction, and a "real offense" system, which considers what
the defendant really did, rather than simply what he was convicted of doing. A pure "charge offense" system gives the pros
ecutor tremendous discretionary power in framing the charges.
" lb U.S.C.

5

3553(b); see also Guidelines 1.6- I.8 and Part K of Chapter Five.

" 18 U.S.C.

5

3553(c);

18

U.S.C.

3

3742(e).
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Resolution of Factual Issues
de The Guidelines contain a number of other measures
signed to improve the faimess and openness of the sentencing
process. For instance, the Guidelines direct the judge to resolve

certain factual issues relevant to each sentence," and, to the
extent these issues are contested by one side or the other, the
judge must make a finding and announce on the record the basis

for that finding.
Where the guideline range exceeds twenty- four months in
breadth, the judge must give reasons for selecting a particular'
point within the range for a sentence. If a judge imposes a sen
tence outside the Guidelines (i.e., a departure), the reasons for
doing so must be announced on the record." Either side may
the
appeal a guideline sentence imposed in violation of law or as
result of an incorrect application of the Guidelines. In addition,
where the sentence is lower than prescribed by the Guidelines
(i.e., a downward departure), the government may appeal, and
an upward
where it is higher than the Guidelines prescribe (i.e.,
procedural
These
departure), the defendant may appeal.'"
mechanisms, which help contribute to the faimess ofthe guide

l

'

line sentencing system, are time - consuming and, at least at the
beginning, may slow down the disposition of cases. But our
society has historically "sacrificed procedural efficiency to safe
guard the rights of individuals.

Unfalrness of Old Law
Prior to the Guidelines, a defendants sentence was often
determined more by which federal court, or which judge in a
federal court, was assigned the case thanby the facts in the
I

case. Some judges werenotorious for giving especially harsh or
lenient sentences in certain kinds of cases or to certain kinds of
defendants. Certainly neither society nor individual defendants
are well served by a justice system that operates like a roulette
wheel. The Commission was told during its public hearings that
than the
the judge mattered more in predicting a sentence
offense committed by the defendant.
Ps

Guidelines

*9

18

9

bal.3.

'

U.S.C.

5

3553(c).

" 18 U.S.C.

5

3742(a) and (b).
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Obviously, this represents an increase in fairness." Previously,
an offender who was given the maximum sentence for a crime
by a judge had no basis to appeal the severity of his sentence
aside from the Eighth Amendment's prohibition against. crueland unusual punishment, even when similar offenders were re
same
ceiving more lenient sentences from other judges in the
courthouse. For instance, until the effective date of the Guide
lines, some judges had routinely imposed stiff prison sentences
a message to the
for low-level drug offenses in order to "send
probation in
streets," while other judges routinely imposed
such cases in the belief that prison sentences'were futile."

.

The Commission in the Future
-

The Guidelines now in effect are not perfect, but rather evo Iutionary. As the Commission monitors practices under the ini
tial set of Guidelines, receives input, and conducts research, itwill be able to increase the faimess of the Guidelines. Sentenc ing will be more rational, the rules will be clearer, and the pro
cess will be out in the open. These significant improvements
will contribute to our ability to identify and fix inequities in the
system, whether the inequities are new or retained from the
past.
159.
" S. Rep. No. 225, note 6 supm, at 149-

-

" For years before the Guidelines, different judges have imposed widely dis
parate sentences on similar defendants convicted of committing similar crimes. As
summarized in the Senate Report explaining the rationale for the Sentencing Refomi
Act of I984:
down by judges ip the same district and by
This occurs in sentences handed
judges from different districts and circuits in the Federal system. One judge may
impose a relatively long prison tenn to rehabilitate or incapacitate the offender.

Another judge, under similar circumstances, may sentence the defendant toa
shorter prison term simply to punish him, or the judge may opt for the imposition
1974, the
of a term of probation in order to rehabilitate him. For example, in
average Federal sentence for bank robbery was
years, but in the Northern
- halfeleven
years. Similar discrepancies in
District of Illinois it was only five and one
a landmark
Federal sentences for a number of different offenses were found in

of New
study by the United States Attomey's Oflice for the Southem District
1974 study in
may
be
derived
from
another
York. Further probative evidence
-

which fifty Federal district courtjudges from the Second Circuit were given twen ty identical files drawn from actual cases and were asked to indicate what sent ence they would impose on each defendant. The variations in the judges'
pro
[citations omitted ]
posed sentences in each case were astounding
& nn. 18- 21, reprinted in, 1984 U.S. Code
S. Rep. No. 225, note 6 supra, at 41
Congr. & Admin. News 3224.
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of the
tion concerning court interpretation and application
comGuidelines. For example, if the Commission receives
plaints from practitioners that a given guideline is too lenient orde
too severe, it is important that its members attempt to
per
the
whether
Guidelines,
termine, before modifying the
ceived problem might bedue to inexperience with determinatesentencing, or apply to' a small number of jurisdictions or atyp
ordinarily should
ical cases. Major, substantive amendments
not be made on the basis of anecdotal evidence alone.
New Sentencing Options
-

Advances in knowledge may enable the Commission to de
existing
velop new sentencing options not incorporated in
guidelines. For example, experience with programs that pro vide less costly but equally punitive alternatives to imprison
ment may suggest these as sentencing options that should beof de
incorporated into the Guidelines for certain types
prison
fendants." This would allow the wisest use of scarce
resources."
The Supreme Court's decision in Mistretta v. United Statesmade sentencing guidelinesthe law of the landfor federal crimi
nal sentencingl"' Approximately 40 percent of sentencing pro
ceedings were being conducted under the Guidelines at the time
of the Mistretta decision." This share will, of course, continue
to increase. In order to know whether the Guidelines are being
applied in the manner envisioned by the Commission, Congresshas authorized the Commissioners to collect information on ev ery defendant sentenced under the Guidelines." This informa
-

" This pan of 5 3551(a) is designed to focus the sentencing process on the objec
of

tives to be achicvedby the federal criminal justice system and to encourage the use
thereof
sentencing options such as probation, lines, imprisonment, or combinations
Rep. No. 225, note 6

in a fashion tailored to achieve these multiple objectives. S.
supnz, at 67.*

""See 28 U.S.C. 5 994(g).
a project. She has
The Commission has empowered the author to conduct such
member
Advisory
Committee
of
nationally
known
criminal justice.
appointed a 16,experts and the project is in progress.
, 109 S. Ct. 647 (1989). Much of the
U.S.
Mistretta v. United States.
documentation for this article was presented in the amicus curiae briefs submitted to
the Courtby the Commission and the U.S. Senate.
" Based on estimates prepared by the Commissions staff.
" The monitoring function is one of those emphasized in the statutory delegation
of powers to the Commission. 28 U.S.C. 5 995(a).
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THE DEVELOPMENT OF THE
FEDERAL SENTENCING GUIDELINE
FOR DRUG TRIIFFlCKING OFFENSES

-

Ronnie M. Scotkin

of the
Reprinted from: Criminal Law Bulletin 2S(1):50 59 (1990) by permission
author.

The Development of the
Federl Sentencing Guideline
for Drug Trafficking Offenses
By Ronnie

Ul

.

Scotkin*

Drug trojicking o~enses constitute

£1

.

significant proportion

of

federal criminal prosecutions.' This article focuses on the U.S.
the
Sentencing Commission? development of Section ZDl.l of

Unlawful Manufacturing, Importing, Exporting, or Tmjiicking (Including Possession With Intent to

Federal Sentencing, Guidelines

~

Commit These O enses),' the guideline covering most federal' drug
trojficking offenses committed on or ajer November !, 1987.' In.
this ojfense
particular., this article examines the development of
-

guideline in relation to the mandatory minimum sentences enacted
by Congress for various drug trafjicking offenses.

Sentencing
Included in the legislation creating the U.S.
Commission was aiprovision directing the Commission to ex amine past federal sentencing practice as' a starting point in de sen
veloping its initial sentencing guidelines.' For persons

tenced to aterm of imprisonment, this direction required the
Commission to examine actual time served rather than merely
-

* Guideline Development Analyst, U.S. Sentencing Commission. The views ex

pressed in this article are personal and do not necessarily reflect those of the U.S.
Sentencing Commission" or its individual members.
(1988), 40.7

'

According to the U.S. Sentencing Commission's AnnuaiReport
guidelines between Nov.'l, 1987,
percentofthereported cases sentenced under thetrafficking.
and
and Feb. 28, 1989, were for drug distribution
l, 1989) (hereinafter
' U..'S. Sentencing Commission, GuidelinesjManuol (Nov.
the Manual).
' Nov,. l, .l987 was the date on which the sentencing guideline system became
address
effective. A number of other guidelines in Chapter Two, Part D, Subpart 1
Dmg Offenses Oc 5 ZDl.2
specific subcategories ofdrug trafficking offenses (e.g.;
curling Near Protected Locations or Involving Underage or Pregnant Enterprise).
Individuals;
,Continuing Criminal
52DI.4 "Attempts and Conspiracies; 5 ZDl.5of 5 ZDl.l by reference.
Most of these guidelines apply the provisions
' U.S.C. 5 9441m) required.that "as a starting point in its development of the
of cases, the Commission ascertain
initial sets of guidelines for particular categories
prior tothe creation of the

the average sentence imposed in such categories of cases
commission, and in cases involving sentencesto tenns of imprisonment, the length of

such terms actually served."
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tained.' For example, ten grams of a mixture containing heroin
at 50 percent purity and twenty. grams of a mixture containing
heroin at 25 percent purity were each graded as equivalent to
five grams of heroin at .100 percent purity because each of the
mixtures contained the same quantity of heroin (five grams).

The Development of Section 201.1
Early proposed sentencing guidelines also used the method
described above to determine the seriousness of drug trafficking
offenses. Although some concern was expressed within the
Commission that requiring the courts to establish both the
weight and the purity of a mixture containing a controlled substance to apply the sentencing guidelines might unduly com
plicate the sentencing process, a different, extemal factor in
tervened to determine this issue." Midway through the period
of the Commission's development of the initial sentencing
guidelines, Congress enacted the Anti- Drug Abuse Act of
1986." Although it must be assumed that Congress was aware
that sentencing guidelines were being developed, it neverthe less enacted a number of mandatory minimum sentencing provi
sions that effectively restricted the Commission's discretion int
establishing guidelines for drugtraff1cking offenses." Under the
Anti- Drug Abuse Act, five - and ten - year mandatory minimum
sentences were establishedfor trafficking in specified weights of
various controlled substances, including heroin, cocaine,
cocaine base, PCP, LSD, fentanyl, hashish,'hashish oil, and
-

' 28 C.F.R.

5

2.20 (Chapter Nine, Subchapter A) (1989).

" The Commission did not actually vote on a particular structure for the drug
trafficking offense guideline until after the enactment of the Anti- Drug Abuse Act of
I986. Thus, whether an approach different than that actually taken would have been
adopted had the legislation not been enacted cannot be determined.
" Pub. L. No. 99-570 (enacted Oct. 27. 1986).
" It is noted that three years earlier. the Senate Repon accompanying the bill that
eventually became the Sentencing Reform Act of I984 and that established the
Sentencing Commission stated: "the Committee generally looks with disfavor on
statutory minimum sentences to imprisonment, since their inflexibility occasionally
results in too harsh an application of the law and often results in detrimental cir
98-225,
89
n.
cumvention of the laws." Senate Comm.. on the Judiciary, S. Rep. No.
.194 (1983).

The Ninth Circuit Judicial Conference recently passed a resolution urging the
Conference to submit a resolution to the Congress to reconsider mandatory

1 udicial

minimum sentencing statutes. The resolution stated, in pan, that "the statutory provisions leave no discretion with the trial couns, forcing the courts in many instances

52
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history category VI is associated with a serious criminal
history)." Traflicking in the controlled substances and weights
listed in 21 U.S.C. €9 841(b)(1)(A), offenses that carry a ten
-

year mandatory minimum term of imprisonment, were assigned
offense level 32,*an offense level corresponding to a guideline
range of 121 - 151 months for a defendant in criminal history cat
egory I. Trafficking in the controlled substances and weights
listed in 21 U.S.C. 5 841(b)(1)(B), offenses that carry a jive year
mandatory minimum term of imprisonment, were assigned
offense level 26, an offense level corresponding to a guideline
range of sixty- three to seventy - eight months for a defendant in
criminal history category 1.
Using the above two reference points, the offense guideline
was expanded upward and downward in two-level increments
to address trafficking in larger and smaller quantities of the con
trolled substances listed in 21 U.S.C. 55 84l(b)(1)(A) and
841(b)(1)(B). For example, marijuana trafncking offenses were
assigned offense ,levels from level 6(offenses involving 250
grams or less) to level 42(offenses involving 300,000 kilograms
or more)." Heroin trafficking offenses were assigned offense
less) to.
levels from level 12 (offenses involving live grams or
offense level 42 (offenses involving 300 kilograms or more)."'
Within the above framework, the Commission then assigned
offense levels for controlled substances not specilically listed in
21 U.S.C. ~ 84l(b)(1)(A) and 841(b)(1)(B) that is, those con
trolledsubstances not covered by any mandatory minimumterms. This was accomplished in two steps. First, the Commis
sion determined that certain controlled substances were to be
graded by their relationship to controlled substances already
listed. Schedule I and Schedule II opiates were to be graded by
reference to heroin; Schedulel and Schedule II stimulants were
to be graded byreference to cocaine; and Schedule I and Sched
ule II hallucinogens were tobe graded by reference to LSD.
To accomplish this, the portion ofthe offense guideline dealing
-

1

1

with heroin was drafted to cover"*heroin (or the equivalent
amount of other Schedule

I

and

II Opiates),"'? and conversion

" Manual, Ch. Five, Part A (Sentencing Table).

" Manual,
*6

5

2D1.1(c) (Drug Quantity Table).

Id.

" Id.
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liquid form)." The purity ofthe mixture containing a controlled
substance is considered in the guidelines for two controlled sub-

stances, PCP and methamphetamine, because of a specific provision in 21 U.S.C. € 841. This provision sets a mandatory

minimum sentence of five years' imprisonment for offenses involving ten grams of PCP or methamphetamine, or 100 grams or
more of a mixture or substance containing a detectable amount
of PCP or methamphetamine,'" and a mandatory minimum sentence of ten years for 100 grams or more of PCP or methamphetamine or one kilogram or more of a mixture or substance
containing a detectable amount of PCP or methamphetamine."
The Sentencing Commission has written its guideline to provide
that the court is to use the "offense level determined by the
entire weight of the mixture or substance or the offense level
determined by the weight of the pure PCP or methamphet amine, whichever is greater.""
" Lysergic acid diethylamide (LSD) has posed a unique problem generated by the
manners in which it can be distributed: on a sugar cube, on blotter paper, or in liquid
form. Individual doses of LSD have an average weight of .05 mg. If the can ier is
a
person
selling
mixture
or
substance,"
the
offense
level
for
weighed as part of the
100 doses of LSD would be 36 if they were sold on sugar cubes (average weight 2,270
mg. per dose) (guideline range 188- 235 months for a defendant with no prior criminal
history), 26 if the doses were soldon blotter paper (average weight 14 mg. per dose)
(guideline range sixty-three to seventy - eight months for a defendant with no prior
criminal history), and 12 if the doses were sold in liquidform (average weight .05 mg.
per dose) (guideline range ten to sixteen months for a defendant with no prior crimi nal history).
The Commission has not resolved the issue whether the carrier is'to be weighed.
During Commission deliberations on this issue in April 1989, the Attomey General's
designeeto the Commission, then Deputy Assistant Attomey General Stephen A.
Saltzburg, acknowledged the potential for disparity in weighing the carrier. He opined that a statutory change would berequired to exclude the weight of the carrier
and said that this issue would be considered for the Department's legislative package
(Commission meeting, April 18, 1989). The Commission, uncertain of how 21 U.S.C.
5 841 would eventually be interpreted with respect to this issue, adopted an amend
"
ment to the guidelines providing that "Mixture or substance' as used in this guide line has the same meaning as in 2l U.S.C. 9 841." (Manual, Appendix C, amendment
123, amending 5 2D1.1, Commentary, Application Note 1.) The Commission also
indicated that it would raise this issue in its report on penalties to the Congress under
28 U.S.C. 9 994(r). To date, the developing case law indicates that courts have been
including the weight of the carrier (U.S. v. Taylor, 868 F.Zd 125 (Sth Cir. 1989); U.S.
v. Daly, 883 F.Zd 313 (4th Cir. 1989); U.S. v. Bishop, 704 F. Supp. 910 (N.D. Iowa
1989); U.S. v. Marshall, 706 F. Supp. 650 (C.D. Ill. 1989)).

U.S.C.

55

841(b)(1)(B)(iv) and 841(b)(1)(B)(viii).

" 21 U.S.C.

55

841(b)(l0)(A)(iv) and 84l(b)(10)(A)(vii).

21

" Manual 5 ZD1.l(c), note.
Under this guideline, if the mixture or substance is more than 10 percent pure, the
amount of pure PCP or methamphetamine will control. For example, each of three
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and what have been termed "real offense elements" interact in
the guideline system. The Sentencing Commission's guidelines
system contains elements of both a "charge" (offense of con viction) and "real" offense system." In general, the offense of
conviction establishes the applicable offense guideline section
under Section 1B1.2 (Applicable Guidelines). The "real
offense" elements determine the actualoffense level within that
guideline under the provisions of Section 181.3 (Relevant Conduct). Under Section 1B 1.3, the offense level for a drug traf1icking offense under offense guideline Section 2D1.1 is to be determined on the basis of "all acts and omissions committed or
aided and abetted by the defendant, or for which the defendant
would be otherwise accountable," that occurred during the
commission of the offense of conviction, in preparation for that
-

offense,;or in the course of attempting to avoid detection or
responsibility for that offense, or that otherwise were in furtherance of that offense"" and "all such acts or omissions that
were part of the same course of conduct or common scheme or
plan as the offense of conviction."" Therefore, once Section
2D1.1 is established as the appropriate offense guideline, con-

duct beyond that charged in the count of conviction may be
used in determining the actual offense level in accordance ,with
guideline Section 181.3 (Relevant Conduct)."

Conclusion; An Evolutionary Process
To the extent that this or other issues call for refining the
Guidelines with experience, the Commission is a permanent
.agency with authority to consider and promulgate guideline
amendments; As stated in its Introduction to the Guidelines
. . views the guideline - writing pro Manual. the Commission
-

-

-

" Manual, Ch. One Part A,

5

4(a).

" "Otherwise accountable" is detined in the Manual,
Application Note 1.

Manual

5

1Bl.3(a)(l).

" Manual

5

lB1.l(a)(2).

%

5

181.3, Commentary,

8
This point is reiterated by, the Commission in the Background Commentary to
1BI.3, which states: "Conduct that isnot formally charged, or is not an element of
the offense, may enter into thedetermination of the applicable guideline sentencing
. . in a drug distribution case, quantities and types of drugs not spe
range" and
cified in the count of conviction are to be included in determining the offense level if
they were part of thesame course of conduct or common scheme or plan as the count
of conviction.
=

5
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