Chapter Four:
Racial, Ethnic, and Gender Disparities
In Federal Sentencing Today

A. Examining Group Differences

1. Disparity, Discrimination, and Adverse | mpacts

Fair sentencing isindividualized sentencing. Unwarranted disparity is defined as different
treatment of individual offenderswho aresimilar in relevant ways, or similar treatment of individual
offenderswho differ in characteristics that are relevant to the purposes of sentencing. Membership
in a particular demographic group is not relevant to the purposes of sentencing, and there is no
reason to expect—and some might argue no to reason to care—if the average sentence of different
demographic groups are the same or different. Aslong astheindividualsin each group are treated
fairly, average group differences simply reflect differences in the characteristics of the individuas
who comprise each group. Group disparity is not necessarily unwarranted disparity.

Discrimination. Sadly, however, history teaches that sometimes individuals are treated
differently because of theracial, ethnic, or gender group to which they belong. The SRA singles out
anumber of demographic characteristics for special concern, directing the Commission to “assure
that theguidelinesand policy statementsareentirely neutral astotherace, sex, national origin, creed,
and socioeconomic status of offenders.”*** Different treatment based on such characteristics is
generally called discrimination (Blumstein, 1983). Discrimination may reflect intentional or
conscious bias toward members of agroup, or it may result from adistortion of rational judgment
by unconscious stereotypes or fears about agroup or greater empathy with persons more similar to
oneself. Whatever the cause, discrimination is generally considered the most onerous type of
unwarranted disparity and sentencing reform was clearly designed to eliminate it.

Adver seimpacts. Inaddition to discrimination, group differencesmay reflect adifferent type
of problem. Inits 1995 report to Congress, Cocaine and Federal Sentencing Policy (1995), the
Commission recognized that discrimination cannot be the sole concern of those interested in fair
sentencing. If a sentencing rule has a disproportionate impact on a particular demographic group,
however unintentional, it raises special concerns about whether theruleisanecessary and effective
meansto achievethe purposes of sentencing. Initscocainereports, the Commission wasaddressing
the sentencing of crack cocaine defendants (over eighty percent of whom are Black) who are given
identical sentencesunder the statutes and the guidelines as powder cocai ne offenderswhotraffic 100

134 28 U.S.C. § 994(d).
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timesasmuch drug (the so-called 1-to-100 quantity ratio). Congresschosetomoreseverely pendize
thosedealingin crack cocaine because of aperception that crack had proven peculiarly harmful. The
Commission stated that “the high percentage of Blacks convicted of crack cocaine offensesis a
matter of great concern. . . . [W]hen such an enhanced ratio for a particular form of a drug has a
disproportionate effect on one segment of the population, it is particularly important that sufficient
policy bases exist in support of the enhanced ratio.” (USSC, 1995, p. xii.) For these reasons, the
Commission carefully analyzed the relative harmfulness of the two forms of cocainein its reports
to Congressto arrive at its recommendation that cocaine sentencing be reconsidered (USSC, 1995,
1997, 2002).

This principle—that rules having a disproportionate impact on a particular group be
necessary to achievealegitimate purpose—isfoundin other legal contexts, such asemployment law.
The individual and societal interests at stake in criminal sentencing are even greater than in the
employment context, and asimilar analysis can apply and has been used in several criminal justice
contexts (Gastwirth & Nayak, 1997). Sentencing rules that are needed to achieve the purposes of
sentencing are considered fair, even if they adversely affect some groups more than others. But if
a sentencing rule has a significant adverse impact and there isinsufficient evidence that theruleis
needed to achieveastatutory purpose of sentencing, then the rule might be considered unfair toward
the affected group. These distinctions between warranted and unwarranted group differences, and
between discrimination and adverse impacts, will be used in the examination of group differences
in this chapter.

2. A Growing Minority Caseload

Elimination of any vestigesof discrimination and reduction of unsupportabl eadverseimpacts
are especially important as the proportion of minorities in the federa offender population grows.
Figure 4.1 shows the percentage of federal offendersin each of the three major racia and ethnic
groups sentenced in the federa courts from 1984 until 2001. (Unlike the Bureau of Prisons, the
Commission classifies Hispanic offenders based on national origin, regardless of race. Thus, the
White, Black, and Hispanic categories are mutually exclusive.) While the mgjority of federa
offendersinthepreguidelineserawere White, minoritiesdominatethefederal criminal docket today.
Most of this shift is due to dramatic growth in the Hispanic proportion of the caseload, which has
approximately doubled since 1984. This growth is due in large measure to the growth of
prosecutions for immigration law violations.

A small but significant proportion of thefederal caseload consistsof Native Americans, who
areincluded along with Asiansand Pacific Islandersinthe* other” category on thechart. Dueto the
special federal jurisdiction over Native American lands, they are subject to federal prosecution for
many offenses, such as motor vehicle homicide or sexual assault, that are usually prosecuted in the
state courts when committed by other groups. The Commission formed aspecial Native American
Advisory Group to address the concerns of the Native American community, and their 2003 report
is available on the Commission’ s website at http://www.ussc.gov/INAAG/NativeAmer.pdf.
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Figure 4.1: Racial and Ethnic Composition of Federal Offender
Population

1984 18935 1986 19587 1988 19839 1980 1991 1942 18993 1994 1995 1996 1987 1998 1999 2000 2001
Rscal Year

3. A Growing Gap in Sentencing

Figure 4.2 displays trends in average sentences for the three major racial and ethnic groups
from the preguidelines era through the first fifteen years of guidelines implementation. The gap
between White and minority offenders was relatively small in the preguidelines era. Contrary to
what might be expected at the time of guidelinesimplementation, which was also the period during
which large groups of offenders became subject to mandatory minimum drug sentences, the gap
between African American offenders and other groups began to widen. The gap was greatest in the
mid-1990s and has narrowed only slightly since then. Similar gaps or disproportionalities can be
observed in the proportion of majority versus minority offenders who receive non-imprisonment
sentences instead of prison terms.
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Figwre 4.2: Estimmted Time Served by
Various Racial and Ethnic Groups 1984-2001
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What explains the gap? A great deal of research over many decades, in both state and
federa courts, hasestablished that most of any gap between ma ority and minority offendersreflects,
toagreat extent, legally relevant differencesamong individual group membersinthetypesof crimes
committed and in criminal records (Hagen, 1974; Spohn, 2000). No careful student of sentencing
research seriously disputes this finding. A great deal of controversy remains, however, over how
much, if any, of the gap remains after accounting for the effects of legally relevant factors, and
whether any of this gap is due to discrimination on the part of judges. This question remains an
active area of research both within the Sentencing Commission and in outside agencies and among
academic researchers.

The definitions discussed at the beginning of thischapter give usthree possible explanations
for the gap among Black, Hispanic, and other offenders:

o Fair differentiation: Offendersreceivedifferent treatment based onlegally relevant
characteristics needed to achieve the purposes of sentencing.

o Discrimination: Offendersreceivedifferent treatment based ontheir race, ethnicity,
gender, or other forbidden factors.

o Unsupportable adverse impact: Offenders receive different treatment based on
sentencing rules that are not clearly needed to achieve the purposes of sentencing.
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The remainder of this chapter details the evidence regarding how much each of these
explanations contributesto the gap among different demographic groupsinfederal sentencingtoday.
Genera conclusions can be summarized at the outset. Most of the gap among different groups
resultsfrom fair differentiation among individual offendersin the seriousness of their crimesandin
their criminal histories. Discrimination on the part of judges contributes little, if any, to the gap
among racial and ethnic groups. Discrimination, in the form of paternalism, may make asmall but
significant contribution toward more lenient treatment of female offenders.

A significant amount of the gap between Black and other offenders can, however, be
attributed to the adverse impact of current cocaine sentencing laws. In addition, other changesin
sentencing policies over the past fifteen years, particularly the harsher treatment of drug trafficking,
firearm, and repeat offenses, have widened the gap among demographic groups. Whether these new
policies contribute to crime control or to fair and proportionate sentencing sufficiently to outweigh
their adverse impact on minority groups should be carefully considered by policymakers.

B. Studying Racial, Ethnic, and Gender
Discrimination in Sentencing

1. Continuing Concern in the GuidelinesEra

Concern over possible racial or ethnic discrimination in federal sentencing remains strong
today, fifteen yearsafter implementation of guidelinesdesigned to eliminateit. No sentencingissue
has received more attention from investigative journalists or scholarly researchers. Inrecent years,
feature articles in major newspapers have undertaken anayses of federa sentences and concluded
that racial discrimination persists (Frank, 1995; Flaherty & Casey, 1996). Support for these
alegations has been strengthened by academic researchers who reached similar conclusions in
studies presented at conferences and published in professional journals (Albonetti, 1997, 1998;
Hebert, 1998; Steffensmeier & Demuth, 2000, 2001; Kautt & Spohn, 2002; Mustard 2001; Kempf-
Leonard & Sample, 2002; Everett & Wojtkiewicz, 2002; Schanzenbach, 2004; Spohn, 2004).

Gender discrimination hasreceived | ess attention but al so has generated an interesting range
of views(Daly, 1995). Argumentsthat women properly should receivemorelenient sentencesbased
on their status as women has been criticized by advocates of formal neutrality (Nagel & Johnson,
1994; Segal, 2001) but defended by others who see women as often playing more mitigated rolesin
thelir offenses, or as having, because of their status as women, morefamily responsibilitiesthat may
justify more lenient sentences (Raeder 1993, Coughenour, 1995; Wald, 1995). Others have argued
that gender differences should not be seen as representing excessive leniency for women but as
excessive harshness for men, who are often subject to the same pressures and responsibilities as
women (Daly & Tonry, 1997).
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It is clear that the Commission must address these concerns and identify whether
discrimination based on demographic status persists and, if so, how it is manifested and what can
be done to eliminate it.

2. Research on Discrimination under the Guidelines

Proving discriminationisdifficult if adecision maker choosesto hideit or isnot even aware
of it, but researchers have developed statistical methods that are widely accepted as means for
inferring consciousor unconsciousbias. Thegeneral approachisto examinealarge number of cases
and measuretheinfluenceof thelegally relevant characteristicsonthetypesand lengths of sentences
imposed. Theaverage sentencesof different racial, ethnic, or gender groupsare then compared after
accounting for the effects of legally relevant factors. If, for example, men on averagereceivelonger
sentences than women, even after controlling for differencesin the types of crimesthey commit and
in their criminal records, then we may infer that sentences are influenced by gender or something
correlated with gender.

The advent of sentencing guidelines has been aboon to thiskind of research. By definition,
the guidelines identify almost all of the factors that are legally relevant to the sentencing decision
(factors that may justify a departure are an exception). Like other sentencing commissions, the
United States Sentencing Commission collects and disseminates |arge datasets that can be used to
study federal sentencing decisions, and many researchers have used these data to study
discrimination. Almost twenty different studies have addressed racial, ethnic, or gender
discrimination in federal sentencing using these datasets in the fifteen years since full
implementation of the guidelines. (They arelisted in the bibliography, Appendix A.)

Thestudiesagreeon severa general points. First, legally relevant considerationsaccount for
by far thelargest share of variation in sentencesamong federal defendants. When disparity isfound,
itismore prevalent in casesreceiving adeparture than in cases sentenced within the guidelinerange.
And unexplained differences in the sentencing of women compared to men are greater than any

unexplained differences in the sentencing of

] different racial and ethnic groups. On other
Thestudies agreethat legally relevant | jmportant questions, however, the studies
considerations account for thelargest | diverge.  Different studies vyield different

shareof variation in sentencesamong | answersastowhether discriminationinfluences
federal defendants sentences at all and, if so, how much. These
studiesal so disagreeonwhichracial and ethnic
groups are discriminated against and exactly
where in the criminal justice process this discrimination occurs. Some of the variation in
conclusionsresultsfrom differencesamong authorsin how they define disparity and discrimination.
Many of the differences, however, result from the different research methodol ogies empl oyed.
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Limitations in previous research. Several problems have plagued much of the existing
research into discrimination in federal sentencing. Most difficult to overcomeis the lack of good
dataon all thelegally relevant considerations that might help explain differencesin sentences. The
lack of data is especially severe regarding circumstances that might justify departure from the
guidelines. Sincethese circumstancesare, by definition, expected to be unusual or atypical, dataon
themisnot routinely collected. (Dataare collected on thereasonsfor departurein casesthat receive
one, but whether the same circumstances are present in cases that do not receive a departure is not
routinely collected.) This lack of data can cause some legally appropriate differentiations among
offenders to appear as discrimination.

In addition, because welack dataon case characteristicsthat might justify departurein some
cases, several researchers have ignored departures when modeling the legally relevant factors that
might explain differences among groups, or have treated departure and non-departure cases
separately. Given the known disproportionate rates of departure among different racial and ethnic
groups (Kramer & Maxfield, 1998; Adams, 1998), failure to include departure status as a control
variable inevitably leads to race and ethnicity effects. But these effects may, in fact, reflect the
legally relevant differences among offenders that cause judges to depart in some cases but not in
others.

Other problems with previous research include the complexity of the federa guidelines
system and its interactions with mandatory minimum statutes. Mustard (2001) described the non-
linear relationship between offenselevel and sentence length and offered one approach to moddl it.
Hofer and Blackwell (2000) described the effects of mandatory minimum statutes that trump the
guidelinerangein some cases. For example, conviction under amandatory minimum statute hasno
effect in cases where the guideline range is higher than the minimum penalty, but in other casesthe
mandatory minimum penalty “trumps’ the guideline range and forces judges to impose higher
penalties than required by the guidelines. Simply including, in a standard regression equation, a
variable indicating the presence of a mandatory minimum penalty will mis-specify these important
legal differences among cases. Because mandatory minimum penalties disproportionately apply to
minority offenders, failure to correctly specify these complex lega interactions will lead to
exaggerated race and ethnic effects.

In an important article recommending a new approach to studying disparity in a guidelines
system, Engen and Gainey (2001) argued that previous findings on disparity under sentencing
guidelines had to be reconsidered.

Conventional approachesto modeling the effectsof these variableson sentencingare
not adeguate in this context because they fail to specify the relationships prescribed
by law between offense severity, offender history, and sentencing outcomes. Asa
result, extant research on the effects of legal and extralegal factors, in the context of
guidelines, may have produced biased estimates and reached erroneous conclusions.
p. 1208.

119



A new “ presumptive sentence’” model for the federal courts. The method suggested by
Engen and Gainey, the “ presumptive sentence” model, can be modified to solve severa, although
not al, of the problems that plagued earlier research on discrimination in federal guidelines
sentencing. Legally relevant factors, and the complex interactions among them, can be specified
with a single independent variable representing the “presumptive sentence,” i.e., the minimum
months of imprisonment required by the guidelines or any trumping mandatory minimum penalty
applicablein the case. The effects of variations in departure rates among groups can be accounted
for by including variablesrepresenting whether aparticul ar defendant received any of thethreetypes
of departure. In effect, the model predicts that each defendant will receive the minimum penalty
required by law unless they receive a departure, in which case their sentence will be reduced or
increased by the average length for that type of departure among all offenders who receive one.

Oncerace, ethnicity, and gender are added to the model, we can investigate whether judges
systematically vary from the model’s prediction to the disadvantage of any group. Use of the
presumptive sentence model solvesthe problem of non-linearity noted by Mustard (2001), and also
can control for the effects of trumping mandatory minimums described by Hofer and Blackwell
(2000). Engen and Gainey showed that a presumptive sentence model out-performed (that is,
accounted for more of the variation in sentences) than other approaches when studying disparity in
Washington state. They also demonstrated that previousresearch using model sthat failed to address
the non-linearity problem had exaggerated racial and ethnic effects. The presumptive sentence
model cannot overcome a lack of complete data on al legally relevant considerations that might
influence judges, but it is the best available method for investigating discrimination in federal
sentencing today.

C. Reaultsfrom Recent Research

1. Racial and Ethnic Disparity

The best-performing model. Commission staff have used the presumptive sentence
approach to test whether thereis evidence of systematic discrimination against minoritiesor menin
federal sentencing today. Details of the data and statistical models used can be found in Hofer and
Blackwell (2002) and in Technical Appendix D. Analyses were performed using data on U.S.
citizenssentenced under the guidelinesinfiverecent years. (Inclusion of non-citizens, who areoften
non-White, confounds race and ethnicity effects with those of citizenship, detention prior to
sentencing and pending deportation, lack of aU.S. residence, and other factors.) The Commission’s
statistical model out-performed any other reported in the published research, accounting for over 80
percent of the variation in sentences imposed—an excellent result for regression research of this
kind, and ameasure of how thoroughly we understand the factors affecting federal sentencingtoday.

In order to get a sense of the relative degree to which various offender characteristics
influence the sentencing decision, the model included—in addition to each offender’s race,
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ethnicity, and gender—their age, college attendance, and whether they supported any dependents.
To assess whether judges weigh some legally relevant factors differently than the guidelines rules
themselves, several such factors were included in the model along with the presumptive sentence.
These included the general type of offense (property, drug, white collar, or other), the type of drug
involvedindrug offenses, the offenders’ criminal history, whether they pled guilty, and whether they
received a guideline adjustment for possession or use of afirearm.

The decision to imprison. Figures 4.3 and 4.4 display the results of the Commission’s
analysis of judges decisions to use sentencing options other than imprisonment in those zones of
the Sentencing Table where options are permitted. Figure 4.3 presents the percentage increase or
decrease in various groups odds of going to prison in comparison to a contrast group. Odds for
Blacks and Hispanics are compared with those for Whites, odds for offenders with no dependents
are contrasted with those with dependents, odds for offenderswith some college are compared with
thosewho did not attend college, and odds for men are compared with women. In addition, for each
of thesefive groups, which arelisted along the bottom of the chart, results are further broken down
into three offense groupings indicated with different bars. Reading from left to right, the black bar
in each group represents results for the overall caseload, the white bar represents results for drug

Figure 4.3: Odds of Imprisonment Compared
Five Offender Characteristics for Combined Years 1998-2002
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offenses only, and the striped bar indicates non-drug offenses. Only results that are statistically
significant are displayed: amissing bar means that the result for that group was not significantly
different from their contrast group.

Beginning with resultsfor Blacksand Hispanicson theleft sideof Figure4.3, theblack bars
show that when considering the overall caseload, atypical Black or Hispanic offender has somewhat
greater odds of being imprisoned when compared to atypical White offender. (“Typica” in this
senseisan offender who hasaveragevalueson all theother explanatory variables, such asan offense
of average seriousness.) However, the white bars and the missing striped bars indicate that these
greater odds are restricted entirely to drug trafficking offenses. The odds of atypical Black drug
offender being sentenced to imprisonment are about 20 percent higher than the odds of atypical
White offender, whilethe odds of aHispanic drug offender are about 40 percent higher. Therelative
importance of race and ethnicity can befurther evaluated by comparing it with the effects of having
dependents or attending college. These factors reduce the odds of imprisonment for all types of
cases, but generaly by a smaller amount.

Figure 4.4 displaystheresults of separate analysesfor malesand femalesin each group. The
white and black bars show that it is male Black and Hispanic offenders who have greater odds of
imprisonment than White males. Female Black and Hispanic offenders actually have somewhat

Figure 4.4: Odds of Imprisonment Compared
Males & Females in Each Group for Combined Years 1998-2002
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lower odds of imprisonment than their White counterparts. Whilethe benefit of having dependents
or attending college is shared by both maes and females, the disadvantage of being Black or
Hispanic is borne entirely by males. Additional discussion of gender effectsis found in a later
section of this chapter.

Percentage changesin odds of thetypereported in Figures 4.3 and 4.4, although commonin
the research literature, are notoriously difficult to interpret. An increase in odds does not directly
eguate with an increasein relative risk of imprisonment (Badus, et a., 1990); nor does 40 percent
increased odds mean that 40 percent more Hispanic offendersareimprisoned than White offenders.
Langan (2001) has warned that reliance on odds ratios in reporting results of disparity research can
easily lead to an overestimation of the importance of afactor in decision-making. He has supplied
amethod for trandlating odds ratios into measures of the “proportional reduction in error.” Using
this method, the odds ratios were translated into estimates of the number of offenders for whom
knowledge of race or ethnicity improves the ability to predict who receives sentences of
imprisonment instead of alternatives. Knowledge of race or ethnicity helps account for the
imprisonment decision in under twenty cases sentenced in the three yearsincluded in the analysis.

Some of the effects we observed could be due to unmeasured, but possibly legitimate,
considerations that are correlated with gender, race, or ethnicity. If women are morelikely to have
child-rearing responsibilitiesthat |ead to longer departures, thiswoul d appear in our dataasagender
effect. Another such possibility results from a presentencing decision: whether to detain offenders
at their bail hearing rather than release them awaiting conviction and sentencing. Some offenders
are routinely detained due to statutory presumptions in favor of detention for certain classes of
crime,"* or for other factors, such asrisk of flight. Some of these detained offenders, who might
otherwise have received probation or non-imprisonment options under the guidelines, are
subsequently sentenced to prison “time served” upon conviction. If minority offenders are
disproportionately represented among this group, it would appear asarace or ethnicity effectinthis
anaysis.

Thelength of imprisonment. For offenderswhom judgeschoosetoincarcerate, the question
iswhether ssimilar offenders receive similar prison terms, or whether there are average differences
among groups that cannot be accounted for by legally relevant characteristics. Figures4.5 and 4.6
display differences in the lengths of sentence, expressed as a percentage of the average sentence,
imposed on various groups compared to the same contrast groups as Figure 4.3 and 4.4. The black
bar again shows differences for all offenses combined, the white bar shows drug offenses only and
the striped bar shows non-drug offenses.

For Black offenders, the results are once again limited to drug trafficking offenses and to
male offenders. Thetypical Black drug trafficker receives a sentence about ten percent longer than
asimilar Whitedrug trafficker. Thistranslatesinto asentenceabout seven monthslonger. A similar
effect is found for Hispanic drug offenders, with somewhat lesser effects also found for non-drug

12518 U.S.C. § 3142(¢).
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Figure 4.5: Lengths of Imprisonment Com pared
Offender Characteristics in Combined Y ears 1998-2002
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Figure 4.6: Lengths of Imprisonment Compared
Males & Females in Each Group for Combined Years 1998-2002
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and female Hispanic offenders. Therace and ethnicity effectsfor drug offendersare greater than the
effects of college attendance or having dependents.

Because the presumptive sentence model predicts that the sentence imposed will be the
minimum sentencerequired by law adjusted uniformly for any departurethat wasgranted, theeffects
we observe can arise in only two ways. Judges can 1) place some offenders above the presumptive
sentence, that is, above the bottom of the guideline range or the minimum statutory penalty, or 2)
depart from the guidelines non-uniformly. Because variables that indicate whether an offender
received any of the three types of departure areincluded inthemodel, differencesin departurerates
among the groups are controlled in this analysis. Any departure effect must therefore arise from
differences in the average extent of departure among the groups. These findings indicate that all
types of Hispanic offenders are placed above the minimum required sentence more frequently than
similar White offenders, or receive somewhat lesser reductions when receiving a downward
departure. The same is true of Black drug trafficking offenders and Black males. Research
regarding both of these possibilitiesis reported later in this chapter.

As with the analysis of the decision to incarcerate, it is possible that differences among
groupsin legally relevant characteristics on which we have no datamay account for these findings
in whole or in part. There may be differences among groups in numerous factors that judges
legitimately may consider when deciding where to sentence within the guideline range or how far
to depart. These could include differences in the seriousness of the offenses committed by the
groups, or intheir criminal histories, that are not adequately captured by the guideline offense level
and criminal history score. Particularly with regard to departures, there may be differencesin the
kind and degree of aggravating or mitigating factors present in the cases. For motions based on a
defendant’ s substantial assistance to the government, there could be differences in the type and
degree of the offender’ s cooperation.

Do these findings confirm the discrimination hypothesis? While any unexplained
differencesin thelikelihood of incarceration or in the lengths of prison termsimposed on minority
and majority offendersis cause for examination, thereis reason to doubt that theseracial and ethnic
effects reflect deep-seated prejudices or stereotypes among judges. Most noteworthy is that the
effects, which are found only for some offense types and for males, are also unstable over time.
Separate year-by-year analyses, presented in Figure 4.7, reveals that significant differencesin the
likelihood of imprisonment arefound in only two of thelast five yearsfor Black offenders, and four
of thelast five for Hispanic offenders.

Asshown in Figure 4.8, the effects on sentence length are more persistent, but disappear for
both Black and Hispanic offendersin the most recent year for which dataare available. Offense-to-
offense and year-to-year fluctuations in racia and ethnic effects are difficult to reconcile with
theories of enduring stereotypes, powerlessness, or overt discrimination affecting sentencing of
minorities under the guidelines.
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Figure 4.7: Odds of Imprisonment
Offender Characteristics Year-by-Y ear Analysis 1998-2002
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Skepticism that discrimination is a significant factor in sentencing under the guidelinesis
further reinforced by the findings of McDonald and Carlson (1993), the GAO (1992), and by
previous work at the Commission (Katzenelson & Conley, 1997). McDonald and Carlson (1993)
found some race effects in some years for some kinds of offenses, but none in other years or with
other types of offenses. They warned “[a]ny findings that are sensitive to minor changes in model
specification such as these must be interpreted with caution” (p. 106). Katzenelson and Conley
found that when they learned more about specific court practices, findings that at first appeared to
indicate discrimination turned out to reflect benign court practicesthat may have actually benefitted
minorities. Intheir analysis of sentencing in the Ninth Circuit, Hispanic drug trafficking offenders
received sentences averaging about five months longer than Whites. But further investigation
revealed that one district charged drug couriers caught crossing the border from Mexico with
significant amounts of drugs only with drug possession instead of the more serious charge of drug
trafficking. The offense level of these largely Hispanic offenders (based on the drug possession
guideline) under-represented the seriousness of their actual offense and their sentencestended to be
higher than “similar” offenders at the same level. Dueto the charging practicesin that district, the
presumptive offense level misrepresented the true seriousness of the offense and judicial
compensation (sentencing higher than the presumptive sentence) appeared in the statistical analysis
as an ethnicity effect.

Perhapsthebest conclusionisthat if discrimination affectsthe decisionsof even somejudges
in some cases, the number of cases affected is small and the size of the effect is relatively minor
compared to the consistent importance of the seriousness of the offense and the criminal history of
the offender. Asdiscussed inthe final section of this chapter, discrimination contributeslessto the
gap between mgjority and minority offenders than do certain of the sentencing rules themselves,
some of which may arguably represent an institutionalized unfairness that is a greater cause for
concern than is discrimination by individual judges.

2. Gender Disparity

Like the gap between Black offenders and other groups, the gap in average prison terms
between male and female offenders has widened in the guidelines era, as shown in Figure 4.9.
Unlikerace and ethnic discrimination, however, the evidenceis more consistent that part of thisgap
isdueto different treatment of offendersbased ontheir gender. Thegroup ontheright sideof Figure
4.3 compares the odds of imprisonment for men with those of women for the overall caseload, drug
trafficking offenses, and non-drug offenses. Gender effects are found in both drug and non-drug
offenses and greatly exceed the race and ethnic effects discussed above. The typical male drug
offender has twice the odds of going to prison asasimilar female offender. The group at the right
of Figure 4.5 showsthe results for length of imprisonment. Sentence lengths for men are typically
25 to 30 percent longer for all types of cases. Additional analyses show that the effects are present
every year.
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Figure 4.9: Estimated Time Served
by Gender of Offender 1984-2001
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Consistent with theseresultsfrom the presumptive sentence model, women have been shown
in previous research to receive sentences at the bottom of the applicable guideline more frequently
than men (Newton, et a., 1995) and to receive proportionately larger reductions when granted a
downward departure (Kramer & Maxfield, 1997).

Whether these patterns of morelenient sentencing for women reflect unwarranted disparities
or legitimate sentencing considerations that happen to disproportionately benefit women has been
the subject of lively debate. Analyses of dataand case law have suggested that judges’ paternalistic
attitudes toward women might hold women to be more vulnerable and sympathetic and less
responsible than men (Nagel & Johnson, 1994; Segal, 2000; Schazenbach, 2004). Differences may
arise from enduring attitudes that hold women more responsible for child care.

Part of the morelenient treatment may arise, however, from differencesbetween the genders
that are relevant to sentencing but not well captured by the available data. Severa commentators
have noted that women offenders are often among the least culpable members of criminal
conspiracies, yet are subject to lengthy sentences due to the conduct of their accomplices, on whom
they may be emotionally or financially dependent (Demleitner, 1995). Judges may seek to mitigate
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the effects of strict application of the guidelines rules based on femal e offenders sometimes being
dominated by more culpable male accomplices. There is also reason for judges to believe that
women are more instrumental in raising their children than their male counterparts (Wald, 1995;
Raeder, 1993), and may suffer more from imprisonment than do men dueto greater separation from
their families caused by the relative scarcity of prisons for women (Seldin, 1995).

3. Research on Departures, Sentencing Options, and Placement
within the Guideline Range

Likethe presentencing stagesreviewed in Chapter Three, sentencing under the guidelinesis
actually a series of separate decisions. These include individua fact-findings, guideline
interpretations, and theimportant decision whether to depart from the guideline range in exceptional
cases or, where departure is not appropriate, where to place the offender within the guideline range
and available options. Many of these separate decisions have themselves been the subject of
empirica research designed to illuminate, as best as possible with available data, the factors
influencing the decision and whether racial or ethnic disparity may be present.

Thedecision to depart and how far. Departures have been the subject of several empirical
analyses investigating possible racia, ethnic, and gender disparities. The GAO (1992) used a
standard multivariate approach to examine if demographic characteristics account for whether an
offender receives a downward departure for reasons other than substantial assistance, after
controlling for offense seriousness, crimina history, offense type, and mode of conviction (i.e.,
whether defendant pled guilty or went to trial). The sample used in the study was not sufficient to
permit controlling for all the legally relevant factors simultaneously, so analyses were performed
using each control variable one at atime. Thefindingswere described astentative and preliminary,
but the researchers reported that race, gender, age, and other extra-legal factors did not affect
likelihood of departure.

A more recent analysis by Adams (1998) reached the opposite conclusion. In aregression
anaysis, both race and gender predicted whether a defendant would receive a departure after
controlling for along list of offense and criminal history factors. Blackswere lesslikely than non-
Blacks(oddsratio of .71), and women were morelikely than men, to recelve downward departures.
Women and Hispanics were less likely to receive upward departures. Some of the demographic
effects were found to remain significant when specific offense types were examined. Adams also
examined the variation in the extent of departure. Among the entire population, gender was
significant in predicting both downward and upward departurelength, whileracewas not. Theonly
demographic variable significant for specific offense types was that Hispanics received lengthier
departuresin fraud cases.

Maxfield and Kramer (1998) al so used regression analysesto predict the extent of departure
in substantial assistance cases, using various guideline offense characteristics as control variables.
Rather than predicting months of departure, they predicted the per centage reduction of the sentence
from the minimum in the otherwise-applicable guidelinerange. Women received larger reductions,
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especially in drug trafficking cases, where their reduction was 10 percent larger than men’'s. Race
and ethnicity wasalso significant in drug trafficking, with Whitesrecei ving reductionsthree percent
larger than Blacks and five percent larger than Hispanics. Among non-drug cases, only Hispanics
showed a smaller degree of reduction than Whites.

It is not clear what policymakers should conclude from these contradictory findings.
Research cannot possibly test whether discrimination is present in the departure decision without
data on the most important control variables. For example, in the case of section 5K 1.1 departures,
information on the type of assistance provided to authorities by the defendant is needed. For other
departures, information is needed on legally relevant factors that may make cases €eligible for
departure. Without these data, these findings only raise the possibility that discrimination may be
influencing the departure decision.

Use of sentencing options available under the guidelines. As described in Chapter One,
imprisonment isan option in any case under the guidelines, but USSG 85C1.1 authorizesjudgesto
impose alternatives to imprisonment, such as probation or home confinement, for defendants who
fall in certain zones of the sentencing table. Except inimmigration cases, the majority of offenders
who qualify for anon-prison sentence receive one (USSC, 2002, Sourcebook, at Fig. F). A sizeable
proportion of qualifying offendersdo not get the benefit of an alternative, however, and thereissome
racial disproportionality in the use of these options.

A 1996 Commission research report examined the factors associated with judges use of
sentencing options (USSC, 1996). Data were available on several factors legally relevant to this
stage, and these were found to explain theracial, but not the gender, disproportionalities. Criminal
history, employment status, role in the offense, citizenship, and mode of conviction accounted for
al theracial differences. However, women remained morelikely to receive an alternative sentence
than men even after controlling for these factors. It is possible that other factors such as a greater
responsibility for the care of young children might explain the gender difference.

Placement within the guidelinerange of imprisonment. For offenderswho do not receive
a departure or a sentencing option, judges must decide on a term of imprisonment within the
prescribed guidelinerange. Thewidth of the guideline ranges vary from a minimum of six months
for the least serious crimes up to over six and ahalf yearsfor the most serious, so where an offender
is placed within the imprisonment range can make area difference.

In its Four-Y ear Evaluation (USSC, 19914), the Commission calculated the percentage of
various racial and gender groups who were sentenced in each quartile of the range for a 25 percent
random sample of cases. Women were morelikely to bein the bottom quartile and less likely to be
inthetop. Blackswere slightly more likely than Whitesto bein the top half of the range. Flaherty
and Casey (1996) updated and extended thisanalysis. Excluding casesthat received adeparture or
that were affected by mandatory penalties, Blacks received sentences, on average, two percentiles
higher inthe range than Whites. Whitesand Hispanics showed no differencein one of the yearsthat
were analyzed and a two percent difference in the other year. Women received sentences ten
percentiles lower than men.
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The GAO’'s 1992 analysis aso tried to determine whether race or gender accounted for
placement within the range, after controlling for some additional factors. The 25 percent sample
used in the study was not sufficient to permit controlling for al the factors simultaneously, so
analyses were performed using each control variable one at atime. They, too, found that race,
gender, age, employment, and marital status did affect placement within the sentencing range.
Hispanic defendants were more likely to be sentenced in the middle of the guideline range. Blacks
were most likely to receive sentences at the very top or bottom of the range. Women were more
likely to be sentenced at the bottom of the range.

Liketheevidenceof disparity indeparturedecisions, itisnot clear what policymakersshould
make of these findings. The presumptive sentence anaysis, in conjunction with these findings,
leaveslittle doubt that racial and ethnic disparities arise when judges decide whether to depart, how
far to depart, and whereto place an offender within theguidelinerange. But without dataon whether
these digparities might be accounted for by legally relevant considerations, it seems premature to
conclude that they represent unwarranted disparity or discrimination on the part of judges.

D. RulesHaving Significant Adverse Il mpacts

Previous sections have evaluated how much of the sentencing gap between various groups
isdueto discrimination and how much reflectslegally relevant considerationsthat judges are bound
to take into account. One other possibility remains. some of the gap may result from sentencing
rules that have a disproportionate impact on a particular offender group but that serve no clear
sentencing purpose. A rule that serves no clear purpose would be questionable in any event, but
rulesthat adversely affect a particular group deserve extra scrutiny. Chapter Three described how
mandatory minimum penalties that trump the otherwise applicable guideline range, such as
sentencing enhancements under 18 U.S.C. § 924(c), fall disproportionately on African-American
offenders. This section identifies several other sentencing rules that have such an adverse impact.

1. The 100-to-1 Powder to Crack Cocaine Ratio.

In 2002, 81 percent of the offenders sentenced for trafficking the crack form of cocainewere
African-American.’® The average length of imprisonment for crack cocaine was 119 months,
compared to 78 monthsfor the powder form of thedrug. Average sentencesfor crack cocainewere
25 months longer than for methamphetamine and 81 months longer than for heroin.**” The reason
for the harsher treatment of crack cocaine offensesis the low threshold amounts for five- and ten-
year mandatory minimum sentencesthat are built into the mandatory minimum penalty statutes and
incorporated into the Drug Quantity Table of the guidelines, as discussed in Chapter Two. It takes

136 USSC, Sourcebook (2002), at Thl. 34.
197 1d. at Fig. J.
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100 timesas much powder cocaineto get the samefive-year sentence as aparticular amount of crack
cocaine. Under the statutes, five grams of crack cocaine—an amount a heavy user might consume
in aweekend with a street value under a thousand dollars—receives a minimum sentence of five
years imprisonment. Crack cocaineistheonly drugfor which simplepossession of greater thanfive
grams, even without an intent to distribute, is treated the same as drug trafficking.

The Commission haspreviously reported that the harms associ ated with crack cocaine do not
justify its substantially harsher treatment compared to powder cocaine (USSC, 1995; 1997; 2001).
The increased addictiveness of crack cocaineis dueto its method of use (smoking), rather than to
any pharmacologica difference between the various forms of cocaine. Powder cocaine that is
smoked isequally as additive as crack cocaine, and powder cocaine that isinjected is more harmful
and more additive than crack cocaine, athough cocaineinjectionisrelatively rare. Recent research
has demonstrated that some of theworst harmsthought to be associated with crack cocaine use, such
asdisabilitiesassociated with pre-natal cocaine exposure, are not assevere asinitially feared and no
more serious from crack cocaine exposure than from powder cocalne exposure.

Powder cocaineis easily converted into crack cocaine through a simple process involving
baking soda and a kitchen stove. Conversion usually is done at the lowest levels of the drug
distribution system. Large percentages of the persons subject to five- and ten-year penalties under
the current rules do not fit the category of serious or high-level trafficker that Congress described
when initialy establishing the five- and ten-year penalty levels. Most crack cocaine offenders
receiving sentences greater than five years are low-level street dealers. For no other drug are such
harsh penalties imposed on such low-level offenders. High penalties for relatively small amounts
of crack cocaine appear to be misdirecting federal law enforcement resources away from serious
traffickers and kingpins toward street-level retail dealers (USSC, 1997).

For these and other reasons, the Commission has repeatedly recommended that the quantity
thresholds for crack cocaine be revised upward. In 2001 (USSC, 2001) the Commission
recommended that the crack cocainethreshold beraised to at least 25 gramsfrom 5 grams, replacing
the current 100 to-1 ratio with a 20-to-1 ratio.

Asshown inFigure 4.10, this one change to current sentencing law would reducethegapin
average prison sentences between Black and White offenders by 9.2 months. Among drug
trafficking offendersonly, the current gap is even wider—92.1 months for Blacks compared to 57.9
monthsfor Whites—and thereduction would beeven greater, 17.8 months. Thisonesentencingrule
contributes more to the differences in average sentences between African-American and White
offenders than any possible effect of discrimination. Revising the crack cocaine thresholds would
better reduce the gap than any other single policy change, and it would dramatically improve the
fairness of the federa sentencing system.
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Figure 4.10: Estimated Time Served 1984-2002
with Projections for Recommended Ratio
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2. Using Prior Drug Trafficking Convictionsto Define Career Offenders.

The SRA directs the Commission to “ assure that the guidelines specify a sentence to aterm
of imprisonment at or near the maximum term authorized by statute” for offenderswho are at | east
18 years old and who have been convicted of a crime of violence or a drug trafficking offense, and
who previously have been convicted of two or more such offenses. The Commission implemented
thisdirectiveby creating USSG 84B1.1, the* career offender” guideline. 1t placeseach offender with
threeviolent or drug trafficking convictionsin the highest criminal history category V1, and setsthe
offenselevel at the guideline range associated with the statutory maximum penalty for the offense.

In 2000, therewere 1,279 offenders subject to the career offender provisions, which resulted
in some of the most severe penalties imposed under the guidelines. Although Black offenders
constituted just 26 percent of the offenders sentenced under the guidelines in 2000, they were 58
percent of the offenders subject to the severe penalties required by the career offender guideline.
Most of these offenders were subject to the guideline because of the inclusion of drug trafficking
crimesinthecriteriaqualifying offendersfor theguideline. (Interestingly, Hispanic offenders, while
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representing 39 percent of the criminal docket, represent just 17 percent of the offenders subject to
the career offender guideline) Commentators have noted the relative ease of detecting and
prosecuting offenses that take place in open-air drug markets, which are most often found in
impoverished minority neighborhoods (Tonry, 1995), which suggeststhat African-Americans have
ahigher risk of conviction for adrug trafficking crimethan do similar Whitedrug traffickers (Tonry,
1995; Blumstein, 2000).

The question for policymakers is whether the career offender guideline, especially as it
applies to repeat drug traffickers, clearly promotes an important purpose of sentencing. Unlike
repeat violent offenders, whose incapacitation may protect the public from additional crimes by the
offender, criminologistsand law enforcement official stestifying beforethe Commission have noted
that retail-level drug traffickers are readily replaced by new drug sellers so long as the demand for
adrug remains high. Incapacitating alow-level drug seller preventslittle, if any, drug selling; the
crimeis simply committed by someone else.

Most importantly, preliminary analysis of the recidivism rates of drug trafficking offenders
sentenced under the career offender guideline based on prior drug convictions showsthat their rates
are much lower than other offenderswho are assigned to criminal history category VI. Theoverall
rateof recidivismfor category VI offenderstwo yearsafter releasefrom prison is55 percent (USSC,
2004). The rate for offenders qualifying for the career crimina guideline based on one or more
violent offensesis about 52 percent. But the rate for offenders qualifying only on the basis of prior
drug offensesis only 27 percent. Therecidivism rate for career offenders more closely resembles
theratesfor offendersin the lower criminal history categoriesin which they would be placed under
the normal criminal history scoring rules in Chapter Four of the Guidelines Manual. The career
offender guidelinethusmakesthe criminal history category aless perfect measure of recidivismrisk
than it would be without the inclusion of offenders qualifying only because of prior drug offenses.

Theremay be other rulesthat have unwarranted adverseimpacts on minority groups without
clearly advancing a purpose of sentencing. The use of some non-moving traffic violations in the
calculation of thecriminal history scoreisonesuch possibility but there are many others (Blackwell,
2003). Continued research on how well different rules that result in adverse impacts are fulfilling
the purposes of sentencingwill improve boththefairnessand the effectivenessof federal sentencing.

E. Conclusion

The federa criminal justice system must be both fair and perceived to be fair. A centra
aspect of fairnessin America’s multi-racial and multi-ethnic society is equal treatment under law,
without regardto race, ethnicity, or gender. America sspecial concernwithracia justicehelpedlead
to the creation of asentencing system based onracially neutral rules. Evaluating the success of this
system at eliminating any vestige of discrimination must be a central component of evaluating the
guidelines.
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For these reasons, it is troubling that reports of continuing racial, ethnic, and gender
discrimination continue to appear in newspaper stories and in academic journals. Such reports
understandably undermine public confidence in the federa courts, particularly among minority
groups. Public confidence also is threatened by data showing that the gap in average sentences
between African-American and other offender groups grew wider in the years following
implementation of the guidelines and mandatory minimum penalty statutes enacted shortly after
passage of the SRA. These findings deserve the careful attention of policymakers.

To be useful to policymakers, evidence of continuing sentencing disparities must be both
accurateand informative concerning how and wherein the criminal justice processdisparitiesarise,
and whether they are justified by differences in the seriousness of the offenses committed by the
members of each group or by other case characteristicsthat are important to achieving the purposes
of law enforcement. The review of evidence in this chapter suggests that the importance of
discrimination by judges has been exaggerated by the existing research, while other stages of the
criminal justice process have been relatively neglected, in part because of the paucity of datathat can
be used to investigate them.

The evidence showsthat if unfairness continuesin thefederal sentencing process, it ismore
an“ingtitutionalized unfairness” (Zatz, 1987; Tonry, 1996) builtinto the sentencing rulesthemselves
rather than aproduct of racial stereotypes, pregjudice, or other forms of discrimination on the part of
judges. Most of the difference between the average sentences of Blacks, Whites, and Hispanicsis
an impact of the offense and offender characteristicsthat have been made relevant to sentencing by
the guidelines and the mandatory minimum penalty statutes.

Despite the Commission’s efforts to equalize the treatment of certain crimes, such “white
collar” and“street” crimesinvolving similar economic harms, increasingly severetreatment of other
crimes, particularly drug offenses and repeat offenses, haswidened the gap among different of fender
groups. Today's sentencing policies, crystalized into the sentencing guidelines and mandatory
minimum statutes, have a greater adverseimpact on Black offenders than did the factors taken into
account by judges in the discretionary system in place immediately prior to guidelines
implementation. Attention might fruitfully be turned to asking whether these new policies are
necessary to achieve any legitimate purpose of sentencing.
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