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Executive Summary

The Sentencing Reform Act of 1984 [hereinafter the SRA] ushered in anew eraof sentencing
in federal courts. Prior to implementation of the SRA, federal crimes carried very broad ranges of
penalties, and federal judges had the discretion to choose the sentence they felt would be most
appropriate. They were not required to explain their reasons for the sentence imposed, and the
sentences were largely immune from appeal. The time actually served by most offenders was
determined by the Parole Commission, and offenders, on average, served just 58 percent of the
sentences that had been imposed. The sentencing process, a critical element of the criminal justice
process, was opague, undocumented, and largely discretionary. Because of its impenetrability to
outside observers, there was a sense that the process was unfair, disparate, and ineffective for
controlling crime.

In order to inject transparency, consistency, and fairness into the sentencing process,
Congress passed the SRA, which established the United States Sentencing Commission [ hereinafter
the Commission] and charged it with establishing guidelinesfor federal sentencing. Theguidelines
were promulgated in 1987, but district and circuit court rulings prevented their full implementation
until the Supreme Court, in Mistretta v. United Sates, 488 U.S. 361 (1989), affirmed the
constitutionality of the Commission and itswork in crafting guidelines. Asaresult, in 1991, when
the Commission issued its report, The Federal Sentencing Guidelines. A Report on the Operation
of the Guidelines System and Short-term Impacts on Disparity in Sentencing, Use of Incarceration,
and Prosecutorial Discretion and Plea Bargaining [hereinafter called the Four-Y ear Evaluation],
there was relatively little data from which the Commission could evaluate the effects of the
guidelines. Today the Commission isin abetter position to evaluate the success of the guidelines
system and identify areas for further refinement. Thisreport focuses on three specific assessments:
1) the guidelines’ impact on the transparency, certainty, and severity of punishment, 2) the impact
of the guidelines on inter-judge and regional disparity, and 3) research on racial, ethnic, and gender
disparities in sentencing today.

I ntroduction to the Sentencing Reform Act and the Guidelines

Goals and evaluation criteria. The SRA was the result of nine years of bipartisan
deliberation and compromise and, as such, reflects the varied and, at times, competing sentencing
philosophies of its many sponsors and supporters. It set forward the following goals for sentencing
reform:

1. éimination of unwarranted disparity;

2. transparency, certainty, and fairness,

3. proportionate punishment; and

4. crime control through deterrence, incapacitation, and the rehabilitation of offenders.



The goals of the new system identified in the SRA provide the best criteria for judging
whether sentencing reform has been successful. These goals can be divided into two groups. The
first group, the goals of sentencing reform, include certainty and fairness in punishment and the
elimination of unwarranted disparity. Research on the effectivenessof the system at achieving these
goals is the subject of this report. The second group, establishment of policies that will best
accomplish the purposes of sentencing—which are usually summarized as just punishment,
deterrence, incapacitation, and rehabilitation—is the subject of previous Commission-sponsored
research as well as ongoing research at the Commission.

Development of theguidelines. Theguidelinespromul gated by the Commissionwerebased
on the directivesin the SRA and other statutory provisions, aswell ason a study of past sentencing
practices. The Commission analyzed detailed datafrom 10,000 presentence reports and additional
data on over 100,000 federa sentences imposed in the immediate preguidelines era The
Commission determined the average prison term likely to be served for each generic type of crime.
These averages hel ped establish “base offense levels’ for each crime, which were directly linked to
arecommended imprisonment range. Aggravating and mitigatingfactorsthat significantly correlated
with increases or decreasesin sentences were al so determined statistically, along with each factor’s
magnitude. These formed the bases for “specific offense characteristics’ for each type of crime,
which adjusted theoffenselevel upward or downward. The Commission deviated from past practice
when it determined there was a compelling reason, such as past under-punishment of white collar
offenses, and when Congress dictated increased severity for an offense category. The Commission
alsofactored offenders’ criminal history into theguidelinesasaway toidentify offendersmost likely
to recidivate.

Real offenseguidelines. Thestatute-defined elementsof many federal crimesfail to provide
sufficient detail about the manner in which the crime was committed to permit individualized
sentences that reflect the varying seriousness of different violations. In addition, the many,
sometimes overlapping provisions in the federa criminal code create the potential that similar
offenseswill be charged in many different ways. To better reflect the seriousness of each offender’s
actual criminal conduct, and to prevent disparate charging practices from leading to sentencing
disparity, the original Commission devel oped guidelinesthat are based to great extent on offenders
real offense behavior rather than the charges of conviction aone. Some of the mechanismsto help
ameliorate the effects of uneven charging include: 1) the multiple count rules, 2) cross-references
among guidelines, and 3) the relevant conduct rule. In areal offense system, the offender’ s actual
conduct proved at the sentencing hearing—not only the elements of the counts of conviction—factor
into the sentence imposed within the statutory penalty range established by the legislature for the
offenses of conviction.

Certainty and Severity of Punishment

Truth-in-sentencing, mandatory minimums, and sentencing guidelines. In some sense,
the success of the guidelines at achieving certainty of punishment has never been at issue, because



the establishment of “truth-in-sentencing” with the elimination of paroleaccomplishedit at astroke.
Under the guidelines, punishment became not only more certain but also more severe. The
proportion of probation sentences declined, use of restrictive alternatives such ashome confinement
increased, and the rate of imprisonment for longer lengths of time climbed dramatically compared
to the preguidelines era. While mandatory minimum penalties had some direct and indirect effects
on thesetrends, careful analysis of sentencing trendsfor different types of crimes demonstrates that
the sentencing guidelines themselves made a substantial and independent contribution.

Overall trendsin the use of imprisonment and probation. Between 1987 and 1991, asthe
full impact of the sentencing guidelines gradually emerged in federal courts, the use of simple
probation was cut almost in half. It continued to decline throughout the guidelines era. By 2002,
the percentage of offenders receiving ssimple probation was just a third what it had been in 1987.
The use of imprisonment spiked in the early years of guidelines implementation and then resumed
along gradual climb, reaching 86 percent of al offenders by 2002, about 20 percent higher than it
had been in the preguidelines era. Some of the decrease in the use of simple probation following
implementation of the guidelinesisexplained by increased use of intermediate sanctions, especially
for “whitecollar” crimes. Theseoffendershistorically weremorelikely to receive simple probation,
but under the guidelines they increasingly are subject to intermediate sanctions, such as home or
community confinement or weekends in prison, and imprisonment.

In addition to an increase in use of imprisonment, the guidelines era is marked by longer
prison terms actually served. Longer prison terms result both from the abolition of parole, which
requires offendersto serve at |east 85 percent of the sentence imposed, and aso by increasesin the
sentences that are imposed for many types of crimes. Between November 1987 and 1992, the
average prison term served by federal felons more than doubled. Since fiscal year 1992, there has
been aslight and gradual decline in average prison time served, but federa offenders sentenced in
2002 will still spend amost twice as long in prison as did offenders sentenced in 1984, increasing
from just under 25 to almost 50 monthsin prison for the typical federa felon.

The abolition of parole, the enactment of mandatory minimum penalty provisions, and
changes in the types of offenders sentenced in federal court, along with implementation of the
guidelines, all contributed to increased sentence lengths. The influence of each of these factors
varies among different offenses.

Drug Trafficking. Drug trafficking offenses have comprised the largest portion of the
federal criminal docket for over three decades. With the overall growth in the federal crimina
caseload, the number of offenders convicted of drug trafficking or use of acommunication facility
to commit adrug offense has grown every year, reaching 25,835 offendersin 2002, or 40.4 percent
of thetotal criminal docket. Only 592 additional drug offenders, lessthan 1 percent, were convicted
of simple drug possession, as opposed to trafficking. As a result of the large number of drug
offenders, overall trends in the use of incarceration and in average prison terms are dominated by
drug sentencing.
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In developing sentences for drug trafficking offenders, the Commission was heavily
influenced by passage of the Anti-Drug Abuse Act of 1986 [hereinafter ADAA] which created five-
and ten-year mandatory minimum penalties based on the weight of the “mixture or substance
contai ning adetectableamount” of varioustypesof drugs. Findingthe correct quantity ratiosamong
different drugs and the correct thresholds for each penalty level has proven problematic. The
Commission previously reported that the ratios among certain types of drugs contained in the
ADAA, and incorporated into the guidelines' Drug Quantity Table, fail in some casesto reflect the
relative harmfulness of different drugs. Thisisparticularly truefor the 100-to-1 drug quantity ratio
between powder and crack cocaine. The quantity thresholds linked to five- and ten-year sentences
for crack cocaine have been shown to result in penalties that are disproportionately long given the
relative harmfulness of crack and powder cocaine, and results in lengthy incarceration for many
street-level sellers and other low culpability offenders. As a result, the Commission has
recommended to Congress revision of the mandatory minimum penalty statutes and the guidelines.
Congress has not yet acted on this recommendation.

There has been a dramatic increase in time served by federal drug offenders following
implementation of the ADAA and the guidelines. The time served by federal drug traffickers was
over two and a half times longer in 1991 than it had been in 1985, hovering just below an average
of 80 months. Inthelatter half of the 1990s, the average prison term decreased by about 20 percent
but remained far above the historic average. The decreasein time served during thelate 1990sisa
result of atrend toward less serious offenses and a greater incidence of mitigating factors in cases
sentenced. Theoverall patternisrepeated for each drug type, although the severity levelsare highest
for crack cocaine, followed by powder cocaine, heroin, and other scheduled narcotics. Marijuana
offenses received the shortest prison terms.

Economic Offenses. Economic offenses—whichincludelarceny, fraud, and non-fraud white
collar offenses—constitute the second largest part of thefederal criminal docket. A wide variety of
economic crimes are prosecuted and sentenced in the federal courts, ranging from large-scale
corporate mal feasanceto small-scal eembezzlement to simpletheft. The Commission’ sstudy of past
sentencing practices revealed that in the preguidelines era, sentences for fraud, embezzlement, and
tax evasion generally received less severe sentences than did crimes such as larceny or theft, even
when the crimes involved similar monetary loss. A large proportion of fraud, embezzlement, and
tax evasion offendersreceived simple probation. In response, the guidelines were written to reduce
the availability of probation and to ensure a short but definite period of confinement for alarger
percentage of these “white collar” cases, both to ensure proportionate punishment and to achieve
adequate deterrence.

The most striking trend in economic offenses is a shift away from simple probation and
toward intermediate sentences that include sometype of confinement. The use of imprisonment for
economic offenders also has increased steadily throughout the guidelines era.  These data
demonstrate some success in achieving the Commission’s goal of assuring a “short but definite
period of confinement” for white collar offenders. The guidelines ensurethat offensesinvolving the
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greatest monetary loss, the use of more sophisticated methods, and other aggravating factors are
given imprisonment.

I mmigration Offenses. Prior tofiscal year 1994 therewererel atively few immigration cases
sentenced in the federal courts. In the first three years of the 1990s the number of cases ranged
between 1,000 and 2,000 annually. Beginning in 1995, however, the number of cases began to
climb, and after the implementation of Operation Gatekeeper—the Immigration and Naturalization
Service ssouthwest border enforcement strategy—the number began to soar, reaching apeak of just
under 10,000 cases in 2000. Along with the phenomenal growth in the size of the immigration
offense docket, a series of policy decisions by Congress and by the Commission have steadily
increased the severity of punishment for the two most common classes of immigration offenses:
alien smuggling and illegal entry.

Useof imprisonment hasincreased substantially for these offensesand is affected by thefact
that many immigration offendersarenon-resident aliens. Lacking alegal homeinthe United States,
many are detained prior to sentencing. Immediate deportation has al so become afrequent response
tothoseindividualsarrestedforillegal entry. Legislativeand Commission changesto these penalties
have focused on increasing the guidelines offense levels. This has pushed more offendersinto the
zones of the Sentencing Tables in which probation and aternative sentences are unavailable. In
addition to the increased use of incarceration, the average length of time served for both alien
smugglingandillegal entry haveincreased considerably. Illegal entry offendersexperienced thefirst
wave of sentence increasesin the early 1990s as the guideline amendments enacted in those years
became effective. Alien smuggling experienced a steep increase in 1998, as the amendment
promulgated pursuant to the Illegal Immigration Reform and Immigrant Responsibility Act of 1996
took effect.

Firearm trafficking and possession. The federal criminal code contains a variety of
provisions proscribing the possession, use, and trafficking of firearms. In the last two decades,
congressional attention has focused on 18 U.S.C. § 924(c), which provides for a mandatory
minimum penalty for offenderswho use, carry, or possessafirearmin relation to adrug trafficking
or violent crime. In 1984, the statute was amended to require at least five years imprisonment, to
be served consecutive to the sentence for the underlying offense. 1n 1986, the statute’ s scope was
expanded to include drug trafficking offenses, and additional penalties were added. In 1998, in
response to Bailey v. U. S, 516 U.S. 137 (1995)—a U. S. Supreme Court decision that narrowly
construed the “use” criteria—the statute’ s scope was again expanded to include “possession in
furtherance” of theunderlying offense. Penaltieswereal soincreased for brandishing or discharging
afirearm during acrime.

Federa statutes also definetwo other broad types of firearm offenses. Federal law regulates
transactions in firearms and imposes record-keeping and other requirements designed to facilitate
control of firearm commerce by the various states. In addition, possession of afirearm by certain
classes of persons, such as felons, fugitives, or addicts, is prohibited, asis “knowing transfer” of
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weapons to these persons. Under the guidelines, the certainty and severity of punishment for all
these offenses have greatly increased.

For firearm traffickers, the use of probation has been steadily reduced to about one-quarter
of its preguidelines level, replaced by imprisonment and, to alesser extent, intermediate sanctions.
After a period of volatility and decline in trafficking sentences in the first years of guidelines
implementation, time served began asteady climb in fiscal year 1992, after the Commission enacted
a major revision to the firearms guideline. The subsequent amendments to the guideline have
continued to increase sentence severity. By 2000, prison terms were about double what they had
beeninthepreguidelinesera. For illegal possessors, probation has been replaced almost completely
by imprisonment. The penalty increases for possession offenses were equally dramatic, doubling
average time served between 1988 and 1995.

Some of the changes observed for firearm offenses may have been a consequence of more
serious cases generated by Department of Justice [ hereinafter the Department] initiatives. But the
most significant factor driving the penalty increases appearsto have been theguidelineamendments.
These revisions have dramatically increased offense levels, particularly for offenders with prior
convictions and for those who used more dangerous types of weapons. These changesin sentences
for illegal firearm transactions and possession represent one of the most substantial policy changes
initiated largely by the Commission.

Violent Crimes. Unlikethe state courts, thefedera courts sentencerelatively few offenders
convicted of violent crimes. In 2002, murder, manslaughter, assault, kidnaping, robbery, and arson
constituted less than four percent of the total federal criminal docket. Due to the unique nature of
federa jurisdiction over thesetypesof crime, asizeableproportion of murder, assault, and especially
manslaughter casesinvolve Native American defendants. The most common federa violent crime
is bank robbery, which has long been of special concern to federa law enforcement.

For most violent offenses, rates of imprisonment have aways been high and have remained
so under the guidelines. Only manslaughter, the violent offense for which Native Americans are
most highly represented, contained room for significant growth in incarceration rates. The use of
alternativestoimprisonment for manslaughter cases has been steadily reduced under the guidelines,
and now occursin less than ten percent of cases. Kidnaping and murder have incarceration rates
between 90 and 100 percent, with arson and assault somewhat lower. The imprisonment rate for
bank robbers climbed from the mid to the high 90s under the guidelines.

Average prison sentences imposed on violent offenders decreased at the time of guidelines
implementation, but due to the abolition of parole, the time served increased significantly. The
greatest increaseshave beenfor murder, kidnaping, bank robbery, and arson. The morestable prison
term lengths for manslaughter partly reflect the large number of these offenders who receive
relatively short prison terms rather than an alternative sanction.



Sex offenses. Although sex offenses account for a very small percentage of casesin the
federal docket, just 1.3 percent in 2002, Congress has legislated frequently on thisissue during the
guidelines era, particularly regarding offenses against minors. Much like policymaking in the area
of drugtrafficking, Congresshasused amix of mandatory minimum penalty increasesand directives
to the Commission to change sentencing policy for sex offenses. Inthe PROTECT Act of 2003,
Congress, for the first time since the inception of the guidelines, directly amended the Guidelines
Manual and devel oped uniquelimitationson downward departuresfrom the guidelinesin sex cases.

Theguidelinestreat separately threetypesof sexual offenses. Crimina sexual abuseinvolves
offenses such as aggravated rape, statutory rape, or molestation. Sexual exploitation involves the
production, distribution, or possession of child pornography. Promotion offensesinvolveinducing,
enticing, or persuading commission of an illegal sex act, or traveling or transporting persons to
commit such acts, or otherwise promoting illegal commercial sex acts.

The percentage of offenders receiving imprisonment increased for both sexual abuse and
sexua exploitation offenders in the guidelines era, and dramatically so for sexual exploitation
offenders. Fewer than ten percent of either type of offender receives probation or intermediate
sanctions. The average length of time served for sexual exploitation has increased by 20 months
fromitspreguidelineslevel. Sentencesimposed on sexual abuse offenders show the same decreases
observed for violent offenders, but time actually served has remained fairly constant throughout the
period of study.

I nter-judge and Regional Disparity

Evidence of disparity in preguidelines sentencing. Inthe debates|eading to passage of the
SRA, Congress identified differences among judges and, to a lesser extent, differences among
geographicregionsin sentencing practicesas particularly common sourcesof unwarranted disparity.
Research demonstrated that philosophical differences among judges affected the sentences they
imposed. The data showed that some judges were consistently more severe or more lenient than
their colleagues, and that judges varied in their approachesto particul ar crimetypes. Several studies
found geographical variations in sentencing patterns, suggesting that different political climates or
court cultures can affect sentences. Regional differences arise not just from the exercise of judicial
discretion, but also from differences in policies among U. S. attorneys.

Increased transparency and predictability of sentences under the guidelines. The
guidelines have made sentencing more transparent and predictable. The SRA requires judges to
document in open court the facts and reasons underlying the sentences they impose, which are then
reviewable on appeal. Defendants and prosecutors are better able to predict sentences based on the
facts of the case than in the discretionary, preguidelines era. By making sentencing policies more
transparent, theguidelinesmakeit easier to debate and eval uatethe merits of particular policies. The
effects of changes in sentencing policy can aso be anticipated more precisely. The prison impact



model developed by the Sentencing Commission, and further elaborated by the Bureau of Prisons
[BOP], has proven very accurate at projecting the need for prison beds and supervision resources,
making management of correctional resources easier.

Statistics provide amethod for quantifying the increased understanding of sentencing made
possible by guidelines. Most of the “variance”’—the deviation of sentences around the
average—among sentencesin the preguidelines erawas unaccounted for in statistical studies. Only
30 to 40 percent of the variance could be explained by characteristics of the offense or offender,
leaving open the possibility of considerable arbitrary variation. Today, approximately 80 percent
of the variance in sentences can be explained by the guidelines rules themselves. This greater
transparency makesit easier to dispel concernsthat sentencesvary arbitrarily among judges, or that
irrelevant factors, such as race or ethnicity, significantly affect sentences.

Evaluation research has been made easier by another benefit of sentencing reform—the
creation of a specialized expert agency with a substantial research mission. The Commission has
developed and maintains huge databases on the sentences imposed in each fiscal year, as well as
specialized datasetsfocused on particular issues. Theserepresent therichest sourcesof information
that have ever been assembled on federal crimes, federa offenders, and sentencesimposed. Asa
result, we are in a better position to evaluate whether unwarranted inter-judge, regional, or racial
discrimination affects sentences today.

The effect of guidelines implementation. The effect of the guidelines on unwarranted
disparity is best evaluated by comparing, among judges who receive similar types of cases, the
amount of variation in sentences before and after guidelines implementation. Researchers both
inside and outside the Commission have made this comparison using the “natural experiment”
created by therandom assignment of casesto judgesin many courthouses. The most recent and best
of these studies found significant reductions in the unwarranted influence of judges on sentencing
under the guidelines compared to the preguidelines era.

Studies of disparity divide judges’ influence into “primary judge effects’ (greater severity
or leniency among judgesin all types of cases, represented by differencesin their average sentence)
and “interaction effects” (greater severity or leniency in particular types of cases). Twojudgeswith
similar average sentences may greatly differ in their treatment of particular offenses. Interaction
effects can reduce or even cancel the primary judge effect, with one judge sentencing drug offenses
more severely than “white collar” offenses and another doing the opposite.

In the Commission’s study, the influence of severa different factors were compared,
including the primary judge effect, interaction effects, city effects, as well as the general type of
offense involved and whether an offender had any prior criminal conviction. General offense type
accounted for the most variation in sentences both before and after guidelines implementation
(between 15% & 20%) followed by interaction effects, city effects, and judge effects. The primary
judge effect was relatively small in both the preguidelines and guidelines era, but was reduced by
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between athird and half under the guidelines (e.g., from 2.32 to 1.24 percent among judges who
sentenced in both time periods). Interaction effects were about three to five times larger than
primary judge effects. Interaction effects were reduced for most judges under the guidelines,
although not among judges who sentenced in both time periods. The influence of judges was
reduced by the guidelines for drug, fraud, firearm, and larceny offenses, though immigration or
robbery offenses did not show areduction. Notably, regional differencesin drug trafficking cases
were increased from the preguidelines to the guidelines era.

Disparity Arising at Presentencing Stages. The SRA focused primarily on sentencing, but
Congress, the Commission, and other observersrecognized that sentencing could not be considered
inisolation. Decisionsregarding what chargesto bring, decline, or dismiss, or what pleaagreements
toreach can al affect the fairnessand uniformity of sentencing. Congressdirected the Commission
to develop mechanisms to monitor and, if necessary, control some of the negative effects of plea
bargaining, particularly through policy statements establishing standards for judicia review and
rejection of pleaagreementsthat underminethe guidelines. Inaddition, the Commission developed
thereal offense system of relevant conduct and multiple count rulesto reduce the effects of charging
variations on the sentencing of offenderswho engagein similar conduct. The Judicial Conference
of theUnited Statesdevel oped proceduresfor presentencing investigationsdesigned toinformjudges
of the effects of charging and plea bargaining decisions. The Department also took steps to help
ensure that sentencing uniformity was not thwarted at the presentencing stages. The Department’s
efforts were recently renewed, demonstrating continuing recognition that presentencing decisions
can undermine sentencing uniformity.

Congress has previoudly directed the Commission to study pleabargaining and its effectson
disparity. Becausefewer statistical dataareavailableto investigate decisions made at presentencing
stages, their effects are difficult for the Commission to monitor and precisely quantify. However, a
variety of evidence developed throughout the guidelines era suggest that the mechanisms and
procedures designed to control disparity arising at presentencing stages are not al working as
intended and have not been adequate to fully achieve uniformity of sentencing.

The Commission, as well as outside observers, have reported that plea bargaining is re-
introducing disparity into the system. The Commissionin 1989, 1995, and again in 2000 compared
descriptions of the offense conduct contained in samples of presentence reportswith the conduct for
which the offenders were charged and sentenced. Each time a large proportion of qualifying
offenders (in some cases large majorities) were not charged with potentially applicable penalty
statutes. Whilesome offendersare charged in amanner that resultsin sentences abovethe guideline
range that would otherwise apply to the case, in other cases the charges selected cap the statutory
range below the guideline range that would properly apply to the offender’s real offense conduct.
Charging decisions that limit the normal operation of the guidelines result in sentences that are
disproportionate to the seriousness of the offense and disparate anong offenders who engage in
similar conduct.
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Surveysof judgesand probation officers have suggested other formsof pleabargaining, such
as fact bargaining, that can result in disparity. A majority of chief probation officers reported in a
survey sponsored by the Commission’ s Probation Officer’ s Advisory Group that the factsincluded
in plea agreements were complete and accurate in the mgjority of cases. However, 43 percent
reported this was true just half the time or less. Probation officers in some districts reported that
prosecutors tried to limit information used in applying the guidelines in some cases. The Federal
Judicial Center found in anationwide survey that more than aquarter of responding judgesreported
that plea stipulations understated the offense conduct somewhat or very frequently, while another
12 percent said they did so about half thetime. Judgesreported that they did sometimes™go behind”
the plea agreements to examine underlying conduct, but they reported doing so “infrequently.”

Field studiesin severa districtshavedemonstrated other waysthat pleabargaining can result
insentencing disparity. Anearly study sponsored by the Commission estimated that pleaagreements
circumvented the guidelinesin 20 to 35 percent of cases through charge, fact, or date bargaining.
Some commentators have called circumvention of the guidelines through plea agreements aform
of “hidden departure,” in which prosecutors and courts create incentives for guilty pleas and
defendant cooperation beyond theincentives contained in the guidelinesthemselves. 1n somecases,
the sentence recommended in plea agreement appears to the parties and to the court more fair and
effective at achieving the purposes of sentencing than the sentencerequired by strict pursuit of every
potentially applicable charge or sentence enhancement.

Other Sources of Disparity Under the Guidelines. Severa mechanisms within the
guidelines system have been identified by commentators as continuing sources of disparity. These
include variation in the rates of departure, including departures for substantial assistance to the
government, or the extent of such departures. Inaddition, the guidelinesgive judges discretion over
placement of the sentence within the guideline range, including, in some cases, whether to use a
sentencing option such as probation.

The Commission analyzed the influence of each of these mechanisms on sentencing
variations. Among these mechanisms, substantia assistance departures accounted for the greatest
amount of variation in sentence lengths—4.4 percent. Other downward departures contributed 2.2
percent, while upward departures contributed just 0.29 percent. Only 0.07 percent of the variation
was explained by use of the guideline range above the guideline minimum. Because data is
unavailable on the types of assistance offered by defendants, or the nature of the mitigating
circumstances present in cases, it is not possible to determine how much of these sentencing
variations represent unwarranted disparity.

Even though the rate of substantial assistance and other downward departures is
similar—17.1 percent and 18.3 percent, respectively—substantial assistance departures account for
more variability in sentence length because the extent of departure for substantial assistanceison
average greater. Commission research found varying policies and practices in different U. S.
attorney’ sofficesregarding when motionsfor departuresbased on substantial assistancewere made,
and in the extent of departure recommended for different forms of assistance.
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Racial, Ethnic, and Gender Disparity

Growing caseload of minority offenders and a gap in sentencing. The proportion of the
federal offender population consisting of minoritieshasgrown over the past fifteen years. Whilethe
majority of federal offendersin the preguidelines era were White, minorities dominate the federal
criminal docket today. Most of thisshift isdueto dramatic growth in the Hispanic proportion of the
casel oad, which has approximately doubled since 1984. Most notably, while the gap in average
sentences between White and minority offenders was relatively small in the preguidelines era, the
gap between African-Americans and other groups began to widen at the time of guidelines
implementation, which was also the period during which large groups of offenders became subject
to mandatory minimum drug sentences. The gap was greatest in the mid-1990s and has narrowed
only slightly since then. The Commission had conducted a great deal of research to investigate
possible reasonsfor thisgap, including the possible influence of discrimination or of changesto the
sentencing laws themsel ves.

Discrimination. The SRA sought to eliminateall formsof unwarranted disparity, including
disparity based on irrelevant differences among offenders. Different treatment based on such
characteristicsisgenerally called discrimination. Discrimination may reflect intentional biastoward
agroup, or may result from unconsci ous stereotypes or fears about agroup, or greater empathy with
persons more similar to oneself. Discrimination is generally considered the most onerous type of
unwarranted disparity and sentencing reform was clearly designed to eliminate it. Concern over
possiblediscriminationinfederal sentencing remainsstrongtoday. No sentencing issuehasreceived
more attention from investigative journalists or scholarly researchers.

The studies agree on ageneral point: racial and ethnic discrimination by judges, if it exists
at al, is not amagjor determinant of federal sentences compared to the seriousness of offenders
crimes and their criminal records. But the studies disagree over whether discrimination continues
to affect sentencing at all. Many of the earlier studies were plagued by methodological problems,
including alack of good data on legally relevant considerations that might help explain differences
in sentences and afailureto take account of statutory minimum penalties. Many of these problems
can be overcome by using a* presumptive sentence” model.

The Commission studied whether race, ethnicity, or gender affects federal sentences after
controlling for the influence of legally relevant considerations, including the guidelines rules and
mandatory statutory penalties. Acrossfiverecent years, atypical Black male or Hispanic male drug
trafficker had somewhat greater odds of being imprisoned when compared to atypical White male
drug trafficker. No differences were found in non-drug cases. The odds of atypical Black drug
offender being sentenced to imprisonment are about 20 percent higher than the odds of a typical
White offender, whilethe odds of aHispanic drug offender areabout 40 percent higher. Differences
in odds are difficult to trand ateinto plain language, but further analysis examining the proportional
reduction in error achieved by using race and ethnicity suggest that in only ahandful of casesin any
given year does being Black or Hispanic influence the decision whether to incarcerate. Some of
these differences might be explained by legally relevant considerations for which we have no data.
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For offenderswhom judgeschoosetoincarcerate, the question becomes: do similar offenders
receive similar prison terms? For Black offenders, the results are once again limited to drug
trafficking offenses and to male offenders. The typical Black drug trafficker receives a sentence
about ten percent longer than asimilar White drug trafficker. This translates into a sentence about
seven monthslonger. A similar effect isfound for Hispanic drug offenders, with somewhat |esser
effectsalso found for non-drug and femal e Hispanic offenders. Thesefindingsindicatethat all types
of Hispanic offendersare placed above the minimum required sentence morefrequently than similar
White offenders, or receive somewhat | esser reductionswhen receiving adownward departure. The
sameistrue of Black drug trafficking offenders and Black males.

While any unexplained differences in the likelihood of incarceration or in the lengths of
prison terms imposed on minority and majority offendersis cause for concern, there is reason to
doubt that theseracial and ethnic effectsreflect deep-seated prejudicesor stereotypesamong judges.
Most noteworthy isthat the effects, which are found only for some offense types and for males, are
also unstable over time. Separate year-by-year analyses reveals that significant differences in the
likelihood of imprisonment are found in only two of thelast five yearsfor Black offenders, and four
of thelast fivefor Hispanic offenders. The effectsfor sentencelength disappear for both Black and
Hispanic offendersinthemost recent year for which dataareavailable. Offense-to-offenseand year-
to-year fluctuations in racial and ethnic effects are difficult to reconcile with theories of enduring
stereotypes, powerlessness, or overt discrimination affecting sentencing of minorities under the
guidelines. In addition, the effects that we observe may be duein part to differences among groups
on factors that judges legitimately may consider when deciding where to sentence within the
guideline range or how far to depart, but on which we have no data.

Unlikerace and ethnic discrimination, the evidenceis more consistent that similar offenders
are sometimes treated differently based on their gender. Gender effects are found in both drug and
non-drug offenses and greatly exceed the race and ethnic effects discussed above. Thetypical male
drug offender has twice the odds of going to prison asasimilar female offender. Sentence lengths
for men are typically 25 to 30 percent longer for all types of cases. Additional analyses show that
the effects are present every year.

RulesHaving Questionable Adversel mpacts. Discrimination by sentencing judges cannot
explain the growing gap between African-American and other offenders observed during the
guidelines era. Another possibility is sentencing rules that have a disproportionate impact on a
particular demographic group. Research hasshownthat differencesinthetypesof crimescommitted
by members of different groups and in their criminal histories explains much of the gap in average
sentences among them. Rules that are needed to achieve the purposes of sentencing are considered
fair, even if they adversely affect some groups more than others. But if a sentencing rule has a
significant adverse impact and there is insufficient evidence that the rule is needed to achieve a
statutory purpose of sentencing, then the rule might be considered unfair toward the affected group.

In its cocaine reports, the Commission addressed crack cocaine defendants—over eighty
percent of whom are Black—who are given identical sentencesunder the statutes and the guidelines
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as powder cocaine offenders who traffic 100 times as much drug (the so-called 1-to-100 quantity
ratio). The average length of imprisonment for crack cocaine was 115 months, compared to 77
monthsfor the powder form of the drug. The Commission reported that the harms associated with
crack cocaine do not justify its substantially harsher treatment compared to powder cocaine. For
these reasons, the Commission recommended that cocaine sentencing be reconsidered. If the
Commission’s recommendations were adopted, the gap between African-American and other
offenders would narrow significantly. Other rules in the statutes and guidelines have adverse
impacts on particular groups. The efficacy of these rules for advancing the purposes of sentencing
should be carefully assessed.

Summary and Conclusions

Significant achievement of the goalsof sentencing reform. Ingeneral, theguidelineshave
fostered progress in achieving the goas of the Sentencing Reform Act. Sentencing is more
transparent, based on articul ated reasons stated in open court and reviewable on appeal. Punishment
ismorecertain and predictabl e, allowing the partiesto better anti cipate the sentencing consequences
of case facts, and allowing the system to better predict the impact of changes in policy on prison
populations and correctional resources. Sentence severity has been increased for many types of
crime, in some cases substantially. Most important, the guidelines do not admit consideration of
factors, such asraceor ethnicity, that areirrelevant to the purposes of sentencing. Thereislessinter-
judge disparity for similar offenders committing similar offenses.

Sentencing reform has had its greatest impact controlling disparity arising from the source
at which the guidelines themselves were targeted—judicial discretion. Disparity arising from the
decisions of other participants in the sentencing system, or from the process of sentencing
policymakingitself, hasbeenlesssuccessfully controlled. Statutory minimum penaltiesareinvoked
unevenly and introduce disproportionality and disparity when they prevent the guidelines from
individualizing sentences. Presentencing stages, such as charging and plea negotiation, lack the
transparency of the sentencing decision, making research more difficult. But significant evidence
suggests that presentencing stages introduce disparity in sentencing. Thereisstill work to be done
to achieve the ambitious goals of sentencing reform in all respects.

Partial implementation of the componentsof sentencing reform. Part of thereason not all
the goals of sentencing reform have been fully achieved is that not all of the components of
guidelines implementation put in place at the dawn of the guidelines era have been fully
implemented or have worked asintended. Probation officers conduct presentencing investigations
to the best of their abilities given limited resources. Judges conscientiously apply the guidelinesto
the facts as they know them. Appellate review corrects guideline misapplications and alerts the
Commission to areas of ambiguity where clarification of the guidelines is needed. But neither
appellatereview nor guidelinesamendmentshave prevented, at | east through the 2002 datacurrently
available, significant variations in departure rates. Neither Department policy nor judicial review
of pleaagreementshas prevented pleabargai ning from sometimes circumventing proper application
of the guidelines needed to ensure similar treatment of offenders who commit similar crimes.
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The SRA aso outlined three mgjor components of sentencing policy development: 1)
utilization of research and criminological expertise developed by the Commission, 2) collaboration
among policymakers and front-line implementers in the courts, and 3) political accountability
through legisative directives and review. The Commission has worked to be responsive to the
concerns of Congress, and its priorities and policymaking agenda have been greatly influenced by
congressional directives and other crime legislation. In some cases, the results of research and
collaboration have been overridden or ignored in policymaking during the guidelines era through
enactment of mandatory minimums or specific directives to the Commission.

The Commission isuniquely qualified to conduct studies using its vast database, obtain the
views and comments of various segments of the federa criminal justice community, review the
academic literature, and report back to Congressin atimely manner. These arethe processes set out
in the SRA, which established the Commission as the clearinghouse for information on federal
sentencing practices and the forum for collaboration among policymakers, implementers, and other
stakeholders. Asanindependent agency intheJudiciary, but with frequent interaction with thethree
branches of government, the Commissioniswell-positioned to devel op fair and effective sentencing
policy as long as it continues to receive the resources and support it needs to carry out its vital
mission.
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Preface

Prior to November 1, 1987, theimplementation of federal sentencing guidelines, sentencing
in the federal courts was very different. Crimes typically carried broad statute-defined ranges of
possible penalties and sentencing judges had discretion to choose the penalty within the statutory
range they felt would best achieve the purposes of sentencing. Judges were not required to explain
the reasons for their sentences, and the sentences themselves were largely immune from appeal. If
prison time was ordered, the time defendants actually served depended only partly on the sentence
imposed by the judge. Release dates generally were determined by the United States Parole
Commission and defendants typically served just 58 percent of the sentence that had been imposed
(BJS, 1987).

These factors contributed to a widespread perception that sentences imposed and sentences
and prison termsserved under the old “indeterminate” sentencing system wereunfair, disparate, and
ineffectivefor controlling crime. Respect for law enforcement and theentirecriminal justice process
was undermined when offenders served only afraction of the sentence imposed by the judge. The
Sentencing Reform Act of 1984 [ SRA] sought to establish sentencing practicesthat would eliminate
unwarranted disparity, assure certainty and fairness, reflect advancesin criminological knowledge,
achieve proportionate punishment, and control crime through the deterrence, incapacitation, and
rehabilitation of offenders.

The SRA established the U.S. Sentencing Commission, composed of federa judges and
other experts in the field of sentencing, and charged it with the task of promulgating sentencing
guidelines for federal courts. After eighteen months of deliberations, the Commission issued the
initial set of guidelines, which took effect on November 1, 1987. Four years later, in December
1991, the Commission submitted its report to Congress, The Federal Sentencing Guidelines: A
Report on the Operation of the Guidelines System and Short-term Impacts on Disparity in
Sentencing, Use of Incarceration, and Prosecutorial Discretion and Plea Bargaining to Congress.
The gradual implementation of the guidelines, which applied only to offenses committed after their
enactment, and numerous court challenges delayed full implementation until the early 1990s.
Furthermore, the guidelines were accompanied by changes of policy and practice that took time to
be fully established. Thus, when the Commission released its Four-year Evaluation, it noted the
report was a “preliminary assessment of some short-term effects’” (USSC, 19914) rather than a
comprehensive examination of the effects of the guidelines on federal sentencing practices.

Twenty years after the SRA was passed and with fifteen years of data on sentencesimposed
under the guidelines, the Commission is in a better position to evaluate how well the changes
brought by the SRA have achieved the ambitious goals Congress set for federal sentencing. This
report will update the Four-year Evaluation and outline areas for further research in the continuing
evolution of sentence reform.
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Overview of the Fifteen-Year Evaluation

Fifteen Yearsof Guidelines Sentencingisoneof aseriesof publicationsdescribing theresults
of the Commission’ sfifteen-year anniversary eval uation of theguidelines. Inadditiontothisreport,
the Commission has published three other monographs: Cocaine and Federal Sentencing Policy
(May 2002), the third in a series of Commission reports on cocaine sentencing; A Survey of Article
Il Judges on the Federal Sentencing Guidelines, Final Report (February 2003), which providesall
the findings of the Commission’s survey conducted as part of the Fifteen-Year Evaluation; and
Downward Departuresfromthe Federal Sentencing Guidelines (October 2003). Thesereportsare
available at the Commission website, www.ussc.gov. In addition, the Commission isreleasing on
itswebsite aresearch serieson therecidivism of federal offenders. Two reports, Recidivismand the
First Offender and Measuring Recidivism: The Criminal History Computation of the Federal
Sentencing Guidelines are currently available.

Fifteen Yearsof Guidelines Sentencingundertakesa survey of the federal sentencing system
in light of the goals for sentencing reform established by Congress in the SRA. It draws upon a
diverse pool of research, including work from both inside and outside the Commission. A
bibliography of the published research bearing on the effectiveness of the guidelinesisincluded in
this report as Appendix A. The report picks up where the Four-Year Evauation left off. The
Commission targeted three primary areasfor specia considerationinthisreport: 1) theguidelines
impact on the transparency and rationality of sentencing, and the certainty and severity of
punishment, 2) the impact of presentencing stages and inter-judge and regional disparity, and 3)
research on racial, ethnic, and gender disparitiesin sentencing today. In al three areas, evidence
indicates that in the fifteen years under sentencing guidelines, we have made progress toward
meeting the goals of sentencing reform.

Aspolicymakersreconsider thefederal sentencing system'’s purposes and effectiveness, the
Commission believesimprovementsin the system can best be achieved by careful consideration of
the best available evidence concerning what works in sentencing policy, what doesn’'t work, and
what we gtill do not know. The Fifteen-Y ear Evaluation was designed to inform this debate by
summarizing the current state of “knowledge of human behavior asit relatesto the criminal justice
process.” 28 U.S.C § 991(b)(1)(C).
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Chapter One;
I ntroduction to the Sentencing Reform Act

A. TheHistory of the Sentencing Reform Act

The history of the Sentencing Reform Act [SRA] has been described in the Commission’s
Four-Year Evauation (USSC, 19914), as well as in numerous articles and books listed in the
bibliography in Appendix A (see, e.g., Stith & Cabranes, 1998; Miller & Wright, 1999). Thishistory
will not be recounted in detail here. Instead, this section briefly sketches the historical context of
sentencing reform, the legislative history of the SRA, and theinitial development of the sentencing
guidelines for those who are unfamiliar with other sources, with an emphasis on aspects that are
valuable for understanding the workings of the guidelines system today.

1. The Roots of Reform

Federa sentencing reform has been described as another in aline of twentieth century legal
reform movements that reflect two sometimes-competing American themes of Progressivism and
Populism (Brooks, 2002). In the realm of government, the Progressive spirit has generally favored
formation of public policy by expert agencies empowered to conduct research. By contrast, the
Populist spirit has generally favored formation of public policy based on common sense and public
sentiment.

Theheritage of Progressivism can be seeninthe SRA’semphasison creation of an expert and
independent agency, the United States Sentencing Commission. The SRA created a bipartisan
commission in the judicial branch of government, and directed it to establish a “research and
development program” (28 U.S.C. § 995 (a)(12)) that can “develop means of measuring the degree
to which the sentencing, penal, and correctional practices are effective in meeting the purposes of
sentencing.” 28U.S.C. 8991(b)(2). The Commission isto establish sentencing policesthat “reflect,
to the extent practicable, advancement in knowledge of human behavior asit relates to the criminal
justice process. ..." 28 U.S.C. §991(b)(1)(C). These sectionsall reflect the Progressive impulse,
articulated by such early twentieth century reformersas John Dewey, to devel op ascientific approach
to social problems. Creation of independent commissions was a favorite tool of Progressive
reformersintent on bringing expertiseto public policymaking insul ated from the passions of politics.

Early in the twentieth century, the Progressive impulse in criminal justice was expressed
through the growth of indeterminate sentencing and the rise of the rehabilitative ideal (Rothman,
1983). Prisonswerere-conceptualized from places of penance and punishment to institutionsfor the
transformation of offendersinto law-abiding citizens. Parolerel ease and probation supervision were
invented as central components of the new approach. Medical and socia -psychological expertswere
called upon to design treatment and supervision programs, and indeterminate sentences allowed the
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length of incarceration to be tailored to each offender’ s progress toward rehabilitation, asjudged by
expert eva uators.

By the 1970s, faith in the rehabilitative ideal had declined (Allen, 1981), but faith in expert
commissions remained. Progressive-minded reformers were led to a search for alternatives to
indeterminate sentencing by growing mistrust of a“therapeutic state” and the dangersto liberty and
fairness it potentially posed (Kittrie, 1971; Twentieth Century Fund Task Force on Criminal
Sentencing, 1976), and by the lack of strong evidence for the effectiveness of correctional treatment
programs (Martinson, 1974). Severa proposalsto rationalize the federal criminal code (ALI, 1962;
ABA, 1968, 1979; Nat'| Comm. on Reform of Federal Criminal Law, 1971) included proposals for
sentencing reform. JudgeMarvin Frankel’ sinfluential book, Criminal Sentences: Law Without Order
(1972), called for creation of an independent sentencing commission that could replace judicial and
paroleboard discretionwith sentencing guidelines. Inthisnew Progressivevision, themedica model
of rehabilitation wasreplaced with legal and technocrati c expertise, which could fashion penaltiesthat
were calibrated to the seriousness of the crime (Von Hirsch, 1976) or that were optimal for
maximizing the control of crime while minimizing the costs of criminal justice (Becker, 1968).

Alongsidethe sections of the SRA that reflect aProgressive spirit, however, are sectionsthat
reflect aPopulist distrust of both elite” experts’ and politically unaccountablejudges. Thesentencing
guidelines were intended most importantly to curtail judicial and Parole Commission discretion,
which was viewed as “arbitrary and capricious’ and an ineffective deterrent to crime.* The
Sentencing Commission was also ordered to eliminate sentences that, in the view of Congress, “in
many cases . . . do not accurately reflect the seriousness of the offense.” 28 U.S.C. § 994(m). The
SRA contains dozens of other detailed instructions to the Commission, including directives to
consider “the community view of the gravity of the offense;” and “the public concern generated by
the offense . . . .” 28 U.S.C. § 994(c). Most importantly, while the Commission is charged with
developing and amending the guidelines, the SRA ensures that the peopl €' s elected representatives
in Congress have an opportunity to review the Commission’ swork beforeit becomeslaw. Congress
reserved to itself the power, each year, to “modify or disapprove’ any of the Commission’s
amendments to the guidelines. 28 U.S.C. 8 994(p).

Distrust of judgesis arecurring theme of Populism, voiced early in the twentieth century by
Nebraska Senator George Norris (1922), who declared that “ Federal judges are not responsive to the
pulsations of humanity” (Brooks, 2002). Ontwo mgjor occasionsin the second half of thetwentieth
century, thisdistrust led to avery different type of determinate sentencing reform—aproliferation of
mandatory minimum penalty statutes. Fixed mandatory penaltieshad been commonin Colonial times
but grew increasingly rare during the nineteenth century (Lowenthal, 1993). In 1956, however,
Congress enacted the Narcotic Control Act, also known as the “Boggs Act,” which established
minimum terms of imprisonment without parole for certain drug trafficking offenses. Finding that

! S. Rep. No. 225, 98th Cong., 2nd Sess. (1984), at 65 [hereinafter SENATE REPORT].
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increases in sentence length “had not shown the expected overall reduction in drug law violations’?
Congress pulled back from statutory minimum penalties with passage of the Comprehensive Drug
Abuse Prevention and Control Act of 1970, which repealed virtually all of the mandatory sentencing
provisions. But beginning again in 1984, with expansions in 1986 and 1988, Congress enacted a
series of mandatory penalties targeted at firearm, drug, and sex offenses, and at repeat offenders.
Over one hundred such statutory penalties exist today alongside the sentencing guidelines, and more
mandatory penalty provisions continue to be proposed in amost every session.

The tension between Commission developed guidelines and Congress enacted mandatory
minimum penalty statutes greatly complicates the task of sentencing reform, as discussed in the
Commission’s Special Report to Congress: Mandatory Penalties in the Federal Criminal Justice
System (USSC, 1991b). The root tension between Progressive and Populist reform—between
delegation to experts and popular oversight—al so contributed to alengthy process of public debate
and legidlative development before final passage of the SRA in 1984. These tensions resulted in
legislation that reflectsaspectsof both movements, and thus, compromisesand contradictionsin both
the goals to be achieved by sentencing reform and in the mechanisms created to achieve them.

2. L egislative Development of the SRA

Thelegidative history of the SRA has been subject to widely varying interpretations. Some
scholars view the legislation as a thoughtful blueprint for rationalizing the sentencing process, with
significant liberal elements meant to reduce over-reliance on imprisonment and preserve significant
judicial discretion, abeit with some compromise of these principlesasthelegislation took final shape
(Miller & Wright, 1999). Others believe the SRA was subtly transformed from the liberal blueprint
originally introduced by Senator Edward Kennedy in 1975 into alaw-and-order measure designed to
increase the severity of punishment and virtually eliminatejudges’ discretion to consider individual
offender characteristics (Stith & Koh, 1993). Most agree, however, that the |egislation that emerged
from nearly adecade of deliberation and compromise contained important ambiguities, whichleft the
original Sentencing Commission with significant administrative discretion to shape the guidelines
systemit wasdirected to create (Feinberg, 1993; Miller & Wright, 1999; Hofer & Allenbaugh, 2003).

The legidation that ultimately became the SRA survived the introduction of competing
proposals in both the House and Senate. It was repeatedly amended over a decade of development
before enactment, somewhat surprisingly, on October 12, 1984, as part of an omnibus continuing
appropriations measure. Thefina version differed from the bill that was originally introduced and
from competing proposals in many important respects.

2 S, Rep. No. 613, 91st Cong., 1st Sess. 2 (1969).
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Sentencing Reform Act TimeLine

Jan. 1971

Nov. 1971

1971-1974

1975

Nov. 1975

May 1976

1977-78

National Commission on Reform of Federal Criminal Laws (the “Brown
Commission”) issuesreport. Thecommission recommends classification
and grading of offenses, concise listing of authorized sentences, limitson
the cumulation of punishment for multiple offenses, parole following
longer periods of imprisonment, and limited appellate review.

U.S. District Judge Marvin E. Frankel (S.D.N.Y.) deliverslecturesat the
University of Cincinnati Law School, calling for anational commissionto
study sentencing, corrections, and parole; formulate laws and rules on the
basis of the research; and enact rules subject to congressional veto.

Senate Subcommitteeon Criminal Lawsand Proceduresconsiders Brown
Commission proposals. Thesubcommittee hol dshearingsduring the 92nd
Congress and in the 93rd focuses on two legidlative proposals: (1) S. 1,
the Criminal Justice Codification, Revision, and Reform Act of 1973 and
S. 1400, the Criminal Code Reform Act of 1973. The billsinclude large-
scale criminal code re-codification. No mention is made of a sentencing
commission or sentencing guidelines.

Y aleLaw School professors (with support of the Guggenheim Foundation)
advocate creation of a sentencing commission to issue sentencing
guidelines, appellate review of sentences, and the abolition of parole.

Sen. Edward Kennedy introduces bill during the 94th Congress (S. 2699)
to form United States Commission on Sentencing to issue sentencing
guidelines and to reduce numerous statutory maximum sentences.

The Parole Commission and Reorganization Act of 1976 (Pub. L. No. 94-
233, 90 Stat. 219 (May 14, 1976)) isenacted. The act codifies the Parole
Commission’s program that applied guidelines to all parole decisions
beginning in 1974.

In the 95th Congress, Senator McClellan and Sen. Kennedy sponsor S.
1437 to re-codify federal criminal laws, restrict parole, and to establish a
sentencing commission to draft sentencing guidelines. An amended S.
1437 passes the Senate. The Subcommittee on Criminal Justice of the
House Judiciary Committee subsequently conducts hearings on the bill
and an aternative proposal, but reportsanumber of problemsand takesno
further action.




Sentencing Reform Act Time Line (Continued)

1979-1980  Duringthe96th Congress, S. 1722, the Criminal Code Reform Act of 1979
is introduced, which is similar to S. 1437 and creates a sentencing
commission, but abolishes parole and adds the concept of supervised
release. The House Judiciary Committee approvesasentencingbill (H.R.
6915) that proposes promulgation of guidelines by aseven-member, part-
time, Judicial Conference Committee on Sentencing; authorizes greater
flexibility to depart from those guidelines; and retains parole. Neither
chamber acts on its version of the legislation.

1982 During the 97th Congress, Senate Judiciary Committee, reports a
comprehensive criminal code revision bill, S. 1630, but no Senate action
occurs on the proposal. A nearly identical sentencing reform package, S.
2572, passes the Senate, but gets deleted from the House version of the
bill.

1983-1984  Senators Strom Thurmond and Paul Laxalt, during the 98th Congress,
introduce S. 829, comprehensive crime control legislation that contains
sentencing reform as Title1l. Senate Judiciary Committee holds hearings
and breaks S. 829into several hills, including S. 1762, the Comprehensive
CrimeControl Act of 1983, which contained amajor section on sentencing
reform, and S. 668, a bill by Sen. Kennedy virtually identical to Title .
Both bills pass the Senate in 1984.

The House Judiciary Committee reports out H.R. 6012 that calls for
determinate parole terms and the creation of a part-time commission
within the Judicial Conference to draft advisory sentencing guidelines.
The bill is not considered by the full House.

An amended Comprehensive Crime Control Act is made part of a
continuing appropriations bill, is passed by both chambers of Congress,
and is signed into law by President Reagan on October 12, 1984. The
portion of the act creating the United States Sentencing Commission and
instructing it to create sentencing guidelines for the federal courts is
termed the Sentencing Reform Act of 1984.




Away from judicial control of
guidelines development. The bill originaly
introduced by Sen. Kennedy® and subsequent
competing proposals in the House* called for
development of sentencing guidelines within
the existing administrative structure of the
judiciary. Some proposalscalledfor guidelines
to be developed by a committee of the Judicia
Conference of the United States. Sen.
Kennedy’s bill called for acommission whose
members would be chosen entirely by the
Judicial Conference. But over its years of
development, the idea of the Sentencing
Commission was transformed from a judge-
dominated agency to an agency whose
membership is more closely connected to the
Executive and Legidative branches. Under the
terms of the SRA, as finadly enacted, al
commissioners are to be chosen by the
President with the advice and consent of the
Senate. 28 U.S.C. § 991(a). The role of the
Judicia Conferencewasreduced from choosing
the commissioners, to recommending a list of
judges from which the President would be
required to choose, to recommending a list of
six judges which the President isrequired only
to “consider.” The SRA required just three of
sevenvoting commissionersto beactivefederal
judges. The PROTECT Act recently further
changed the Commission structureto eliminate
thereguirement of aminimumjudicial presence
on the Commission and set the maximum
number of judge-members at three.

Proponents of judicial involvement had
argued that the judiciary already had the
capacity for guidelinesdevelopment, whichwas
similar to their existing responsibility for
developing rules of practice and procedure for
the courts. Some members of the House
believed that “[jJudges who have had a strong

3 S, 1437, 95th Cong., 1st Sess. (1977).

4 H.R. 6915, 96th Cong., 2nd Sess. (1980).

The U.S. Sentencing
Commissioners

The seven voting members on the
Commission are appointed by the President,
confirmed by the Senate, and serve staggered
six-year terms. The Commission has always
included federal judges, which are sel ected after
considering alist of six judges recommended to
the President by the Judicial Conference of the
United States. The Commission hasachair and
three vice chairs.

No more than four commissioners, or
two vice chars, may belong to the same
political party. The Attorney Genera or his/ her
designee is a non-voting, ex-officio member of
the Commission, as is the chair of the U.S.
Parole Commission. No commissioner may
serve more than two full terms. When an
appointment expires, the commissioner may
continue to serve until Congress adjourns sine
die or anew commissioner is appointed. Four
affirmative votes are necessary for the
Commission to pass sentencing policy.

Sinceitsinception there have been four
Commissionchairs: JudgeWilliamW. Wilkins,
Jr., U.S. Court of Appeals, Fourth Circuit;
Judge Richard P. Conaboy, U.S. District Court,
MiddleDistrict of Pennsylvania; Judge DianaE.
Murphy, U.S. Court of Appeals, Eighth Circuit;
and the present chair, Judge Ricardo H.
Hinojosa, U.S. District Court, Southern District
of Texas.




voice in developing the guidelines will be more likely to consistently and fairly apply them.”> But
the prevailing opinion was “areluctance to have the people in the middle of the problem try to solve
it.”® Rather than retain even tighter control over sentencing—as some states such as California had
with legislatively drafted determinate sentences, and as Congressitself did when enacting mandatory
minimum penalties—Congress instead opted for an independent Commission within the Judiciary
with close connections to the Legislative and Executive Branches.

Away from voluntary guidelines. Asit developed, sentencing reform|egislation shiftedfrom
amodel that continued significant discretion for sentencing judgestoward amodel of sharply limited
discretion. Sentencing guidelines systemsin the states range al ong acontinuum from “voluntary” or
“advisory,” to“presumptive,” to“mandatory” (BJA, 1998). Thedifferencesamongthem are marked
by the standards governing when ajudge may depart from the recommended guideline range, and the
extent of appellate review of those departures. The original federal legidation called for advisory
guidelines with limited appellate review. During Senate debates in 1978 however a standard was
added requiring that judges sentencewithin the prescribed guidelinerange unless*“ the court findsthat
an aggravating or mitigating circumstance exists that was not adequately taken into consideration by
the Commission in formulating the guidelines and that should result in a different sentence.”” This
was intended to ensure that the guidelines were treated as “presumptive’ rather than “voluntary”
(Miller & Wright, 1999). Subsequent attemptsto |oosen the departure standard in the Senate and the
House were defeated (Stith & Koh, 1993).

Thefinal SRA also provided for an automatic right-of-appeal if ajudge sentencesoutsidethe
prescribed guideline range. 18 U.S.C. § 3742. Defendants have an automatic right-of-appeal if a
judge departs upward (imposes a sentence that is longer than the top of the guideline range). The
government has an automatic right-of-appeal if the judge departs downward. Sentences may also be
appealed by either party based on a misapplication of the guidelines.

Asthe guidelines were taking effect in 1987, the departure standard was again revisited and
revised dightly:

The court shall impose a sentence of the kind, and within the range [required by the
guidelines] unless the court finds that there exists an aggravating or mitigating
circumstance of akind, or to a degree, not adequately taken into consideration by the
Sentencing Commission in formul ating the guidelinesthat should result in asentence
different from that described” (new language italicized). 18 U.S.C. § 3553(h).

Theauthor of thisamendment, Rep. John Conyers, apparently intended it to expand the discretion of
the sentencing judge to depart from the guidelines. However, a“joint explanation” inserted into the
Congressional Record by several senators contradicted this analysis (Miller & Wright, 1999).

®H.R. Rep. No. 1017, 98th Congress, 2nd Session, at 93-94 (1984).
® Cone. Q., 1983, at 339.
7124 CoNe. Rec. 382-83 (1978) (unprinted amend. No. 1100, adopted Jan. 23, 1978).
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Thus, thelegidlative history and final text of the SRA are somewhat ambiguousasto just how
restrictivethedeparture standard wasintended to be, particularly in combination with other provisions
of the Act. Ultimately, actionsof the Commission, the appellate courts, and Congress shaped where
the federal guidelines fall on the continuum between presumptive and mandatory. Prior to the

Blakely v. Washington: A New Challenge
for Federal Sentencing Reform

On June 24, 2004, the Supreme Court decided Blakely v. Washington, 124 S.Ct. 2531
(2004), a case with potentially profound consequences for the federal sentencing guidelines and
for the sentencing reform movement. The court invalidated a sentence imposed under the
Washington State sentencing guidelines becauseit violated the defendant’ srights under the Sixth
Amendment to the United States Constitution. The judge in the case had departed from the
standard sentencing range, set out by the legislature in the state' s sentencing statutes, based on an
aggravating factor that had not been admitted by the defendant aspart of hisguilty pleanor proven
to ajury beyond a reasonable doubt.

Although the majority opinion made clear that the court was not passing judgment on the
constitutionality of thefederal sentencing guidelines, which werenot beforethe court, some of the
dissenting justices and numerous commentators argued that the decision raised questions about
the constitutionality of the federal guidelines or the procedures used to enhance sentences under
them. District judges and circuit courts have reached varying opinions on the implications of the
decision for federal sentencing. The Supreme Court has accepted certiorari in two casesin order
to clarify theimplicationsof Blakely, if any, for thefedera sentencing guidelines. Oral arguments
weregivenin United Satesv. Booker ( 375 F.3d 508 (7th Cir. 2004)) and United Statesv. Fanfan
(2004 U.S. Dist. LEXIS 18593 (D.Me. June 28, 2004) on October 4, 2004, the first day of the
court’s 2004-2005 term, with adecision in the case expected later in the year.

Until these questionsareresolved, the ultimate status of thefedera sentencing guidelines
will remain uncertain. Inthe meantime, numerous observers have hoped that the Blakely decision
will inaugurate a renewed national conversation about the state of federal sentencing and the
sentencing guidelines. (Testimony of witnesses at a hearing before the Senate Judiciary
Committee, “Blakely v. Washington and the Future of the Federal Sentencing Guidelines,” July
13, 2004.) The Commission will be part of this conversation and believes that the results of the
Fifteen-Y ear Evaluation of the guidelines can make an important contribution to understanding
and improving federal sentencing.




Supreme Court’s decision in June, 2004, in the case of Blakely v. Washington,? which again raised
guestions about the constitutionality of the federal guidelines, all observers agreed that the federd
guidelineswerefar fromvoluntary. Judgeswerelegally bound to apply them unlessadeparture could
be justified to the appellate court if the case were appedled. But whether the guidelines were
sufficiently mandatory was a source of continuing debate.

In 2003, Congress concluded that the governing standards for appellate review of departures
had resulted in an unacceptably high downward departurerate, particularly in the areaof sex offenses
against children. For theselatter offenses, the PROTECT Act of 2003 eliminated judicial departures
for al reasonsexcept those specifically authorized in Chapter Five, Part K, of the GuidelinesManual.
For other downward departures, the PROTECT Act established denovo review upon appeal. TheAct
also directed the Sentencing Commission to amend the guidelines and policy statementsin order to
substantialy reduce the incidence of downward departures. The Commission implemented this
directive in amendment 651, which narrowed the circumstances in which departure is authorized.
Results of a Commission study of downward departures was published simultaneously with the
amendment (USSC, 2003b).

The PROTECT Act made other changes to sentencing policies and practices that will be
discussed further where appropriate in the remainder of thisreport. It aso established requirements
for reporting sentencing and departure information to the Commission and, upon their request, to the
Department and Congress. Datafrom these new reporting requirements are not available at thetime
thisreport isbeing written, but departureswill continue to be closely monitored by the Commission.

Toward greater sentencing severity. Changes in the legislation through its decade of
devel opment also encouraged the Commission, and in some cases required it, to increase sentence
severity. Provisions designed to control or reduce the use of imprisonment were weakened. For
example, the bill asoriginally introduced directed the Commission to assure that the capacity of the
federal prisons “will not be exceeded.”® But, in the fina SRA the Commission is required only to
“minimize the likelihood” that prison capacity will be exceeded. 28 U.S.C. § 994(g). Similarly,
while the original legislation encouraged the Commission to be guided by the prison terms then
typically served for various types of crime, thefinal Act specifically directed the Commission to use
then-current practice only asa*“ starting point.” The Commission wasto “insure that the guidelines
reflect the fact that, in many cases, current sentences do not accurately reflect the seriousness of the
offense.” 28 U.S.C. § 994(m).

Asdescribed above, the SRA containsother provisionsreflecting aPopulist belief that judges
tend toward leniency and should be constrained by “guidelinesand policy statementsthat haveteeth
inthem.”*® Thefinal SRA also contained an early type of “ Three-Strikes-Y ou’ re-Out” provision that
requires aterm “at or near the maximum term authorized” for repeat drug and violent offenders.

8124 S.Ct. 2531 (June 24, 2004).
°S. 1437, supra note 3, at § 124.
10 130 Cone. Rec. 1644, 838 (1984)(statement of Sen. Strom Thurmond).
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28U.S.C. §994(h). Aswill beshownin Chapter Two, the SRA ultimately resulted in guidelinesthat
have contributed to a doubling of the average prison time served by federa felony offenders.

Toward regulation of plea bargaining. Finally, concern that charge selection and plea
bargaining could limit or thwart the goals of sentencing reform surfaced early in scholarly writings
(Twentieth Century Fund, 1976; Zimring, 1976) and in congressional debates (see Schulhofer &
Nagel, 1989). Reform skeptics pointed out that prosecutors had considerable discretion to select
charges and structure plea agreements, but that in the preguidelines era judges and the Parole
Commission, in setting sentences and rel ease dates, could temper the effects of prior prosecutorial
decisions. Binding sentencing guidelines, without parole, could eliminate these checks, and
prosecutors could concelvably exercise considerabl e control over sentencesthrough the chargesthey
bring and the facts they prove at sentencing. The result would be a shift of discretion toward
prosecutors, which could perpetuate disparity and reduce the certainty of punishment.

INn1978, inresponseto theseconcerns, the Federal Judicial Center [ hereinafter FJC] undertook
a study of the interaction of prosecutorial discretion and sentencing (FJC, 1979). It concluded that
in the preguidelines era, judges could control the impact of plea bargaining in various ways. Under
sentencing guidelines, however, discretion could betransferred to prosecutors. Further, theexercise
of prosecutorial discretionwould berelatively invisible; unless somejudicial mechanismwerefound
to control it, plea bargaining would be subject to supervision only within the Department of Justice
and each U. S. attorney’s office. The report recommended that the sentencing reform bills then
pending before Congress should be amended by adding adirective to the Sentencing Commission to
issue guidelines for judges to use when deciding whether to accept a guilty plea

The FJC report heightened congressional concern that sentencing reform might actually
increase disparities in federal sentencing by shifting discretion to prosecutors (see Schulhofer &
Nagel, 1989). To address this possibility, Congress adopted a slightly weakened version of the
mechanism recommended inthereport. The Senateamended the pending bill to direct the Sentencing
Commission to issue policy statements, instead of binding guidelines, governing the acceptance of
pleaagreements. ThisprovisionwasincludedintheSRA as28 U.S.C. §994(a)(2)(E), which ordered
the Commission to promulgate policy statements to all courts regarding the appropriate use of “the
authority granted under Rule 11(e)(2) of the Federal Rules of Criminal Procedure to accept or reject
apleaagreement . ...” The Senate Report accompanying the SRA confidently asserted that “this
guidancewill assure that judges can examine plea agreements to make certain that prosecutors have
not used plea bargaining to undermine the sentencing guidelines.”**

By the time the SRA was signed into law by President Reagan in 1984, it had undergone
nearly ten years of development. It was designed to revamp afederal sentencing system Congress
described as “ripe for reform.”*?

! SENATE REPORT, supra note 1, at 63.

21d.
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B. Goalsand Purposesof the SRA

The goals identified in the SRA for the new system provide the best criteria for judging
whether sentencing reform has been successful. These goals can be divided into two groups. The
first group, the goals of sentencing reform itself, include certainty and transparency in punishment
and the elimination of unwarranted disparity. Research on the effectiveness of the system at
achieving these goals is the subject of the remaining chapters of this report. The second group,
establishment of policies that will best accomplish the purposes of sentencing—which are usually
summarized as just punishment, deterrence, incapacitation, and rehabilitation—is the subject of
previous Commission-sponsored research (see Rossi & Berk, 1996) as well as ongoing research at
the Commission. Results of thiswork will be addressed in future installments of the research series
on the recidivism of federal offenders and other commission reports.

1. The Goals of Sentencing Reform

Reducing unwarranted disparity. The “first and foremost” goal of sentencing reform is
avoiding unwarranted sentencing disparity (Feinberg, 1993). Much has been written defining
unwarranted disparity (Blumstein, 1983). Obviously, not all different treatment of offendersisunfair,
solong asit reflects differencesin the seriousness of their crimesor in other relevant case or offender
characteristics. But sentencing reform aimed to:

(B) provide certainty and fairness in meeting the purposes of sentencing, avoiding
unwarranted sentencing disparities among defendants with similar recordswho have
been found guilty of ssimilar criminal conduct while maintaining sufficient flexibility
to permit individualized sentences when warranted by mitigating or aggravating
factors not taken into account in the establishment of general sentencing practices;
28 U.S.C. § 991(b)(1)(B) (emphasis added).

Section 994(f) reiterates this goal of “providing certainty and fairness in sentencing and reducing
unwarranted sentence disparities.”

The possibility that different racial or ethnic groups might receive unfair treatment was part
of the motivation for the SRA, and it remains the subject of much public and scholarly interest.
Research investigating the role of race, ethnicity, and gender in federal sentencing is presented and
discussed in Chapter Four of thisreport. The legidative history of the Act clearly shows, however,
that different treatment by different judges was the chief problem the Act was designed to address,
aswell asregiond differencesin sentencing.”® The success of the guidelines at reducing inter-judge
and regional sentencing disparities will be discussed in Chapter Three of this report.

Assuring certainty and severity of punishment. In a narrow sense, the success of the
guidelines at achieving certainty of punishment has never been an issue, because the establishment
of truth-in-sentencing through the elimination of parole accomplished it at a stroke. In a broader

¥ SENATE REPORT, supra note 1, at 41-46.
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sense, however, certainty of punishment is weakened when defendants are not held accountable for
al of the crimina acts they actually committed. Charging or plea bargaining practices that allow
defendants to avoid punishment for some acts, can undermine the certainty of punishment in this
sense. Existing evidence regarding the effects of charging decisions, pleabargaining, and guideline
avoidance on the certainty of punishment and on sentencing disparity will be reviewed in Chapter
Three of this report.

The SRA aso called for increased sentence severity for many types of offenses. The effect
of the guidelines on the use of probation and the length of time served for various types of crime will
be discussed in Chapter Two of this report.

I ncreased rationality and transparency of punishment. Finally, the SRA aimed to increase
the rationality and transparency of sentences. By replacing the unguided discretion of the
preguidelines era with a system of binding legal rules that specify in advance the effect of most
offense circumstancesthe predictability of sentenceswasincreased. Rationality wasfurther advanced
by requiring the Commission to develop policiesand practicesthat “ reflect, to the extent practicable,
advancement in knowledge of human behavior as it relates to the criminal justice process’ (28
U.S.C.8§991(b)(1)(C)) andto*“ devel op meansof measuring thedegreeto which the sentencing, penal,
and correctional practicesareeffectivein meeting the purposesof sentencing.” 28 U.S.C.§991(b)(2).
Transparency was advanced by requiring each judge to “state in open court the reason for its
imposition of the particular sentence” and to provide a written record of these reasons. 18 U.S.C.
3553(c). Disclosure of the presentence report, with its preliminary application of the guidelines to
each case, at |east ten days before the sentencing hearing, further reduces the possibility of surprise
and confusion regarding the reasons for the sentence ultimately imposed. 18 U.S.C. § 3552(d). The
increased rationality, transparency, and predictability of the guidelines system will be discussed in
Chapter Five of this report.

2. The Purposes of Punishment

In addition to these goals of sentencing reform, the SRA directed the Commission to:
“(2) establish sentencing policies and practices for the Federal criminal justice system that—(A)
assure the meeting of the purposes of sentencing as set forth in section 3553(a)(2) of Title 18, United
States Code.” 28 U.S.C. § 991(b)(1). That section lists the purposes as:

(A) toreflect the seriousness of the offense, to promote respect for thelaw, and to
provide just punishment for the offense;

(B) toafford adequate deterrence to criminal conduct;

(C)  toprotect the public from further crimes of the defendant; and

(D)  to provide the defendant with needed educational or vocational training,
medical care, or other correctional treatment in the most effective manner|.]

Proportionality: MakingthePunishment Fitthe Crime. Thevast mgjority of the sentencing
guidelines, particularly in Chapters Two and Three of the Guidelines Manual, are aimed at assuring
that the severity of punishment is proportional to the seriousness of thecrime. Each crimeisassigned
a “base offense level” as a starting point in grading the seriousness of the offense. Guideline

12



adjustments then increase or decrease this score to account for aggravating or mitigating factors that
differentiate degrees of harm of different offenses and the varying culpability in each case. The
Commission hasused awidevariety of information to assess crime seriousness, including survey data
on public perceptions of the gravity of different offenses, analysis of various crimes economic
impacts, and medical and psychological dataon the harm caused by drug trafficking, sexual assaults,
pollution, and other offenses.

Crimecontrol through incapacitation and deterrence. Theoriginad Commission recognized
crime control as the ultimate objective of the crimina law and of sentencing policy (Guidelines
Manual, Historical Introduction, at 2). It aso recognized that proportionate punishment can control
crimethrough adeterrent effect. It followed the practice of most state guideline systems (Kauder, et
a., 1997) and thefederal Parole Commission—which had devel oped a“ Salient Factor Score” to help
predict therecidivismrisk of variousoffenders—by increasing theterm of imprisonment for offenders
who were at a greater risk of recidivism (Hoffman & Beck, 1997). To minimize conflict with the
other purposes of punishment, the Commission chose to predict risk using only the offender’s
criminal history (Hofer & Allenbaugh, 2003). Chapter Four of the Guidelines Manual providesrules
for assigning each offender to a “crimina history category” which, along with the offense level,
determines the range of imprisonment and sentencing options available to the judge.

As part of the Fifteen-Y ear Evaluation, the Commission has undertaken a mgjor empirical
study of the recidivism of federal offenders. The results of this study, published as Release 1 in the
Research Series on the Recidivism of Federal Guideline Offenders, have reconfirmed the validity of
the criminal history score as a measure of recidivism risk (USSC, 2004). Further analysis of these
data will alow the Commission to refine the crimina history category to make it an even more
accurate predictor of risk. Additional research is also underway to assess the deterrent effect of
various terms of imprisonment and other aspects of the guidelines’ efforts at crime control.

Rehabilitation. The SRA directs judges to consider each defendant’s need for educational
and treatment services when imposing sentence. However, the SRA and the guidelines make
rehabilitation a lower priority than other sentencing goals (see Hofer & Allenbaugh, 2003). For
example, the Commission was directed to ensure that “the guidelines reflect the inappropriateness
of imposing a sentence to aterm of imprisonment for the purpose of rehabilitating the defendant.”
28 U.S.C. 8§ 994(k). Despitetherelatively low priority given rehabilitation, judges are still required
to assessadefendant’ sneed for treatment or training when they decide whether to impose any special
conditionsof probation or supervised release. See USSG 85D 1.3(d). (Supervised releasehasreplaced
parole as the means to provide offenders with post-imprisonment supervision.) Because prison
rehabilitation programs are administered by the Bureau of Prisons and post-i mprisonment programs
are administered by the probation service of the Administrative Office of the United States Court,
these agencies have conducted the most extensive research on the effectiveness of treatment and
training programs (BOP, 1997).
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C. TheCommission’sImplementation of the SRA

A number of articles by original commissioners have described in detail how they set about
implementing the directives in the SRA (Breyer, 1988; Nagel, 1990; Wilkins, 1992a; Corrothers,
1992). The details of these efforts will not be repeated here, but a brief summary of the guideline
development process is provided for readers unfamiliar with the history of the Commission. An
introduction to how the guidelines determine the sentence is also provided for those unacquainted
with the guidelines’ operation.

1. Guidelines Drafting Procedures

Sentencing Philosophy. The SRA directed the Commissionto devel op guidelinesthat would
advance all of the goals of sentencing reform and all the purposes of sentencing reviewed above.
Sentencing philosophy was a source of much discussion among the original Commissioners. For the
first 18 months of its existence, competing versions of the Guidelines were developed and debated,
each built on different theoretical principles, such asjust desert theory or the economics-based theory
of optimal penalties (Nagel, 1990). None of these proposals gained sufficient support to win
acceptance, so the Commission decided to use an empirical approach instead (see Breyer, 1988, for
afuller discussion of these devel opments).

Although the Commission has never explicitly articulated a philosophy of sentencing, the
guidelines rules themselves reflect a fairly clear ordering (Bowman, 1996; Hofer & Allenbaugh,
2003). Like guideline systems in the states, the federal guidelines reflect the current “consensus
model of criminal punishment” (Frase, 2003), aformof “limiting retributivism” (Morris, 1977). This
approach places primary emphasis on punishment proportionate to the seriousness of the crime and,
within the broad parameters of this retributivism, lengthier incarceration for offenderswho are most
likely to recidivate. Some scholarscall thisapproach “ modified just desert” (Monahan, 1982). The
Commission approvingly cited scholarsworking within thismodel in the Supplementary Report that
accompanied promulgation of the guidelines (USSC, 1987, p. 16).

The use of data on past practices and recidivism. The original Commission based the
guidelines on many considerations, including distinctions made in the substantive criminal statutes,
the United States Parole Commission's guidelines, and public commentary. However, an important
starting point in the deliberationswas astatistical analysis of preguidelines sentencing practices. The
Commission analyzed detailed data drawn from more than 10,000 reports of offenders sentenced in
1985 and additional data from approximately 100,000 more federal convictions. The Commission
determined the average prison term likely to be served for each generic type of crime. Theseaverages
established offenselevel sfor each crime, which weredirectly linked to arecommended i mprisonment
range. Aggravating and mitigating factors that significantly correlated with increases or decreases
in sentences were also determined statistically, along with each factor’s magnitude (USSC, 1987).
These formed the bases for “ specific offense characteristics’ for each type of crime, which adjusted
the base offense level upward or downward.
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TheCommission used thestatistical resultsasastarting point for deliberations, departing from
past practice when amgjority of the Commissioners agreed there was areason to do so. Guidelines
for most crimes were based on past practices, but important considerations led the Commission to
depart from past practices for certain crimes such as fraud and drug trafficking. Some of these
considerationsweredriven by statute. The SRA required that the Commission provide“ asubstantial
term of imprisonment” for certain categories of offender,* and statutory minimum penalties, enacted
as the guidelines were being drafted, dictated many terms of the drug trafficking guidelines. The
Commission aso sought to correct past under-punishment of crimes, such as “white collar” crimes.

In addition to the offense level, the guidelines take into account each offender’s criminal
history. The offender’s “criminal history score,” designed to predict recidivism, is based on the
frequency, seriousness, and recency of prior criminal convictions, and whether the offender wasunder
criminal justice supervision at thetime of the present offense. The rulesthe Commission devel oped
were based on factorsthat prior research had found to beempirically related to thelikelihood of future
criminal behavior (Hoffman & Beck, 1997). The criminal history score was designed to predict
recidivism, but usesonly criminal history to do so (as opposed to also using employment or drug use
history, as had the Parole Commission’s salient factor score). In thisway, the Commission sought
to reduce the tension between preventing future crime and just punishment for the current crime.
Offenders with prior convictions were shown to be more likely to recidivate, and also were viewed
as more cul pable and therefore more deserving of punishment.

Thenecessary level of detail. Oneimportant question in developing the guidelines was how
much detail to build into the system, that is, how many different offense level adjustments and
criminal history categories were needed to adequately differentiate among crimes and offenders. A
very simple system could produce sentence uniformity, but at the expense of proportionality. A few
genera categories might make the guidelines easy to administer, but at the cost of lumping together
offenders who are very different in important respects. This problem arises in statutory minimum
penalties that require the same penalty for very different offenders—for example, at least ten years
imprisonment for all offenders who traffic in a certain quantity of drug, regardless of the mitigating
factors that may be present in some of the cases (USSC, 1991(b)).

Onthe other hand, asentencing system that attemptsto account for every conceivableoffense
and offender characteristic relevant to sentencing could quickly become unworkable. Asthe number
and complexity of decisions needed to apply the guidelinesincrease, so do the resourcesrequired for
investigations and sentencing hearings, as well as the risk that different judges will apply the
guidelines differently (Ruback & Wroblewski, 2001). Inthe end, the origina Commission balanced
these concerns and devised a Sentencing Table with 43 offense levels and 6 criminal history
categories with overlapping ranges of imprisonment. In creating this table the Commission was
guided by the provision in the SRA, sometimes called the “ 25 percent rule,” which requiresthat the
maximum of each recommended sentencing range exceed the minimum of therange by no morethan
six months or 25 percent of the minimum range, whichever isgreater.”® Thisrulerequiresguidelines
of sufficient detail to assign offenders to relatively narrow ranges of recommended prison terms.

1428 U.S.C. § 994(i).
15 28 U.S.C. § 994(b)(2).
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2. How the Guidelines Determine the Presumptive Sentence

Thefederal sentencing Guidelines Manual sets out the rules that determine the presumptive
guidelinerangein every caseand containsadditional policy statements, background commentary, and
application notes to assist courts in applying the guidelines as intended. The manual is revised
annualy, and all versions can be found at the Commission’s website www.ussc.gov. The basic
structure of the guidelines, has remained constant throughout the guidelines era.

General application principles. Chapter One of the manual lays out the stepsto befollowed
in determining each offender’ s guideline range. The process begins with deciding which guideline
from Chapter Two best applies to each count of conviction or group of closely related counts.
(Countsthat are closely related—for example, fraud and conspiracy to commit thefraud, or multiple
drug salesthat are part of an ongoing common scheme—are treated as single offenses and sentenced
under the same Chapter Two guidelineaccordingto the*Multiple Count” rulesin Chapter Three, Part
D.) If apleaagreement stipulates a more serious offense than the offense of conviction, the Chapter
Two guideline for the more serious offense is used. USSG §1B1.2.

A preliminary offenselevel isthen determined under Chapters Two and Three for each count
or group of counts. In determining which base offense level, specific offense characteristics, cross-
references among guidelines, or other special instructions apply, the court considers al “relevant
conduct.” The relevant conduct rule has been called the “cornerstone” of the guidelines system
(Wilkins & Steer, 1990) and it is described in greater detail later in this chapter. After the offense
levels for al counts or groups have been determined, a “combined offense level” is determined
according to the multiple count rules found in Chapter Three, Part D. This offense level may be
reduced by two or three levels if the offender qualifies for a reduction under the “acceptance of
responsibility” guideline found in Chapter Three, Part E. The court then determines the offender’s
criminal history scoreand placement inaCriminal History Category. Together, the offenselevel and
criminal history category determine where the defendant’ s case falls in the Sentencing Table.

The offense level. Each guideline contains a base offense level, which is the starting point
for ranking the seriousness of each particular offense. More serioustypes of crime have higher base
offenselevels; for example, trespass has abase offenselevel of 4, whilekidnaping has abase offense
level of 32. Most guidelines include anumber of specific offense characteristics, which canincrease
or decrease the offense level. For example, the guideline for theft increases the offense level based
on the amount of loss involved in the offense. The guideline for robbery increases the offense level
by fiveif afirearm was brandished or possessed, and by seven if afirearm was discharged.

Chapter Three contains additional offense level adjustments that pertain to all kinds of
offenses. Categories of adjustments include: victim-related adjustments, the offender’ srole in the
offense, and obstruction of justice. For example, if the offender knew that the victim was unusually
vulnerable due to age or physical or mental condition, the offense level isincreased by two levels.
If the offender wasaminimal participant in the offense, the offenselevel isdecreased by four levels.
If the offender obstructed justice, the offense level isincreased by two levels. Chapter Three also
includes the multiple counts rules and the adjustment for the offender’ s acceptance of responsibility.
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The Sentencing Table

The Sentencing Table is found in
Chapter Five, Part A, of the Guidelines
Manual. Therange of recommended sentences
for every offender is given in the cell of the
table at which the offender’ sfinal offenselevel
and thecriminal history category intersect. The
table provides 43 levels of offense seriousness
and six crimina history categories, making a
total of 258 cdlls.

Inthefollowing excerpt from thetable,
an offender with a criminal history category of
| and afinal offense level of 20 would have a
guideline range of 33 to 41 months.

Sentencing Table (excer pt)

(in months of imprisonment)
Criminal History Category

Offense | [l [1 v V VI
L evel
19 3037 33.-.41 37-46 46-57 57-71 63-78
20 33-4137-46 41-51 51-63 63-78 70-87
21 37-4641-51 46-57 57-71 70-87 77-96

The lowest level of thetableis divided
into four zones, which definethe alternativesto
imprisonment that areavailableto thejudge. In
ZoneA, involving rangesof 0-6 months, judges
may impose any sentencing option from
probation to imprisonment. InZonesB and C,
certain more restrictive alternatives to
imprisonment are available (see accompanying
text). In Zone D, which includes 206 of the
cells, only sentences of imprisonment are
available. At offense level 43, life imprison-
ment is required.
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Criminal History. Chapter Four
contains the rules that assign offendersto
one of the six criminal history categories.
Criminal History Category | is for
offenders with the least serious criminal
record and includes many first-time
offenders. Criminal History Category VI
is for offenders with the most extensive
criminal records. The chapter adso
contains a special provision for “Career
Offenders,” USSG 84B1.1, which
implements the directive in the SRA that
requires the Commission to provide a
sentence “at or near the maximum term
authorized” for certain categories of
violent and drug trafficking offenderswith
two or more prior offenses. (28 U.S.C. §
994(h). Other provisions apply to “Armed
Career Criminals’ USSG 8§4B1.4, whoare
subject to a statutorily enhanced sentence
under 18 U.S.C. § 924(e), and to “ Repeat
and Dangerous Sex Offender Against
Minors’ USSG §4B1.5.

Determining the final sentence.
Judges must impose a sentence within the
guideline range unless a reason for
departure can be identified and stated on
therecord. For offendersconvicted of less
serious offenses with relatively little
criminal history, Chapter Five, Part F
provides sentencing options other than
imprisonment. The Sentencing Table is
divided into four zones, A through D.
Offenders in al zones may receive a
sentenceof imprisonment, but offendersin
Zone D, which isthe great majority of the
Sentencing Table, must receive a term of
imprisonment equal to at least the
minimum of theguidelinerange. In Zones
A through C judges have the option of
Imposing alternative sentences, depending
on the particular zone in which the
defendant falls.



Zone A (offenders with sentencing ranges of 0-6 months):
° probation;
o probation with confinement conditions (i.e., intermittent confinement,
community confinement, or home detention).

Zone B (offenders with sentencing ranges of 1-12 months):

° probation with a condition that substitutes intermittent confinement,
community confinement, or home detention for at least the minimum of the
guideline range;

o imprisonment of at least one month plus supervised release with a condition
that requires community confinement or home detention to be served for the
remainder of the minimum term specified in the guideline range.

Zone C (offenders with minimum terms of 8-16 months):
° imprisonment of at | east one-half of theminimum term plussupervisedrelease
with a condition requiring community confinement or home detention to be
served for theremainder of the minimum term specifiedintheguidelinerange.

Chapter Five, Part D, contains provisions governing the use of “supervised release,” which
isaperiod of supervisionfollowing releasefrom prison. Supervised rel ease providesthe opportunity
for the managed re-entry of an offender back into the community, as was once provided by parole
release. (Chapter Seven of the Guidelines Manual contains policy statements for the revocation of
probation or supervised release if an offender fails to abide by the conditions of his or her
supervision.) Chapter Five, Part E, establishes guidelines for the imposition of fines, restitution,
assessments, and forfeitures. Other provisions of Chapter Five provide rules for the use of
consecutive or concurrent sentences and other sentencing matters. Parts K and H establish policies
regarding departure from the guidelines for various reasons, as discussed further below.

D. Componentsof the Reformed Sentencing System

The SRA contained along list of specific goasfor sentencingreform. Inherent in these goals
is the preservation of American values, such as fundamenta fairness, due process of law, and the
efficient administration of criminal justice. Congressrecognized that to achieveall of this, morethan
just the promulgation of sentencing guidelines would be needed. A new and coordinated federal
sentencing systeminvolving all three branches of government wasrequired. The components of this
new system can be divided into two stages: policy development and policy implementation. Inthis
section, we explore the components of these stages and illustrate how they were intended to work
together to realize Congress s goals for federal sentencing.
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1. Components of Guidelines Development
O Collaboration among policymakers, implementers, and other stakeholders
O Utilization of specialized criminological and sentencing expertise

O Palitical accountability through Executive participation and Legidlative directives
and review

Collaboration among policymakers, implementers, and other stakeholders. The SRA
contempl ates the devel opment of sentencing policy and practices through aprocess of collaboration
between the Commission and all major “stakeholders’ in thefedera criminal justice system, aswell
as input from interested observers and the general public.

The Commission periodically shall review and revise, in consideration of comments
and data coming to its attention, the guidelines. . . . In fulfilling its duties and in
exercising its powers, the Commission shall consult with authorities on, and
individual and institutional representatives of, various aspects of the Federal criminal
justice system. The United States Probation System, the federal Bureau of Prisons,
the Judicial Conference of the United States, the Criminal Division of the U. S.
Department of Justice, and a representative of the Federa Public Defenders shall
submit to the Commission any observations, comments, or questions pertinent to the
work of the Commission whenever they believe such communi cation woul d be useful,
and shall, at least annually, submit to the Commission a written report commenting
on the operation of the Commission’ sguidelines suggesting changesin the guidelines
that appear to be warranted, and otherwise ng the Commission’ s work.

28 U.S.C. § 994(0).

Clearly, the SRA envisions a highly collaborative process of guideline development and revision.

The Commission heeded theseinstructionsand “ decided early initsdeliberationsthat theonly
way to develop practical sentencing guidelines was through an open process that involved as many
interested individuals and groups as possible. By tapping the expertise and experience of those who
work in the system, the Commission ensured that its guidelines would be grounded in reason and
practicality” (USSC, 1987). The Commission conducted nationwide hearings and met with
representatives of awide range of federal agencies, even beyond the list contained in the SRA.

Through the years, the Commission has been advised by Standing Advisory Groups of
Probation Officers and Attorney Practitioners, as well as by Special Advisory Groups on research,
organizational crimes, environmental crimes, Native Americans, and avariety of other topics. The
Department of Justice, through its ex-officio member of the Commission, and with the help of the
Sentencing Subcommittee of the Attorney General’ s United States Attorneys Advisory Committee,
providesimportant feedback on Commission prioritiesand proposed amendments. The Commission
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collaborateswith the Judicial Conference of the United Statesthrough meetingswith the Conference
and its Committee on Criminal Law, which has a Subcommittee on Sentencing.

The SRA directsthe Commission to comply with the“notice and comment” provisionsof the
Administrative Procedures Act. 28 U.S.C. § 994(x). In addition, the Commission adopted its own
Rules of Practice and Procedure, which were revised in 2001 (USSC, 2001c). These rules provide
for theannual publication of aNotice of Priorities, thetimely publication of 1ssuesfor Comment and
Proposed Amendmentsinthe Federal Register and through the Commission’ sownwebsite. Therules
also providefor aperiod of public comment, all of whichisreviewed prior to any Commission action.
The Commission conducts almost-monthly public meetings and annual public hearings where it
receives testimony from concerned interest groups and citizens.

These extensive mechanismsfor obtaining input from interested parties are both required by
law and recommended by experience. Research on program change and evaluation has consistently
demonstrated that for sentencing reform to succeed, it must enjoy the confidence of those charged
with implementing the new policy (Von Hirsch, et al., 1987). Open collaboration with key
stakeholders is intended to obtain “buy in” from the essential participantsin the federa sentencing
system to help ensure that the guidelines are perceived as legitimate and credible.

Utilization of specialized criminological and sentencing expertise. The SRA envisions
policymaking informed by aresearch program that can “develop means of measuring the degree to
which the sentencing, penal, and correctional practices are effective in meeting the purposes of
sentencing.” 28 U.S.C. 8§ 991(b)(2). Thisongoing research helps ensure that the guidelines “reflect,
to the extent practicable, advancement in knowledge of human behavior asit relates to the criminal
justice process. . . .” 28 U.S.C. 8§ 991(b)(1)(C). The Commission serves as a “clearinghouse and
information center for the collection, preparation, and dissemination of information on federal
sentencing practices’ (28 U.S.C. § 995(a)(12)(A)), and to “collect systematically the data obtained
from studies, research, and the empirical experience of public and private agencies concerning the
sentencing process. . . .” 28 U.S.C. § 995(a)(15).

The Commission responded to these mandates by devel oping alarge datacollection and policy
anaysisfacility. Documents, including presentence reports, written plea agreements, and Judgment
and Conviction orders, are received from courts throughout the country on virtually every federa
defendant sentenced under the guidelines. Datafrom these documentsare extracted and entered into
the Commission’s Monitoring Database, the most extensive collection of information on federal
crimes, offenders, and sentences collected by any agency. The Commission’s annual Sour cebook of
Federal Sentencing Statistics (USSC, 2002) is based on these data, and contains descriptions of the
typesof crimesand sentencesimposed for eachfederal judicia district. The Commissionalso houses
alibrary containing an extensive collection of books and articles relevant to federa sentencing and
sentencing guidelines. Thismaterial isavailableto the public through Commission publications and
the release of datasets through the Inter-University Consortium for Political and Social Research
(USSC, 2003). Additional information is gathered through the Commission’s Helpline, training
sessions, and through specialized research projects.
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All of these sources of data inform guidelines devel opment and revision through the use of
multi-disciplinary Policy Devel opment Teams, whosework isdescribed inthe Commission’ sAnnual
Reports (USSC, 2002b). These teams engage in awide variety of research projectsrelevant to their
assigned topics, including, for example, consultation with psychologists on the recidivism of sex
offenders or with economists on the financial impact of copyright infringement or corporate crime.
In addition, asrequired by statute 18 U.S.C. § 4047, the Commission uses a statistical Prison Impact
Model to estimate the effects of any proposed change in the guidelines on the types and lengths of
sentencesimposed under the revised guidelines, and the fiscal impact of such changes on the Bureau
of Prisons.

Political accountability through Executive participation and Legidative directives and
review. The fina component of policy development provides political accountability for the
Commission’sactions. The Commission’s authority isderived from Congress. For thisdelegation
of legislative power to be Constitutional, Congress must provide minimum “intelligible principles’
to guide the Commission’s work.*® Congress did so in the SRA which provides the foundational
principles governing the Commission’s guideline development process. In addition, the SRA
provides mechanisms for Congressional direction and oversight.

The most important mechanism for political accountability of the Commission, however, is
the SRA’s provision for a period of review for guideline amendments prior to an amendment’s
effectivedate. Under thenormal amendment procedures outlined in the SRA, the Commission must
submit proposed amendmentsto Congressnol ater than thefirst day of May, together with astatement
of thereasonsfor theamendment. The Commission must specify an effective datefor the changethat
isnot earlier than 180 days after submission to Congress and no later than thefirst day of November.
Congress can modify or disapprove the amendment during this period of review. Two amendments
(regarding guidelines for trafficking in crack cocaine and money laundering) out of 674 were
disapproved in this manner in the first fifteen years of the guidelines.

The advent of the guidelines system has provided new opportunities and mechanisms for
Congressto work with and through the Commission to influence sentencing policy. The advantages
and disadvantages of many of these mechanismswasfirst discussed inthe Commission’ s1991 report
Mandatory Minimum Penalties in the Federal Criminal Justice System. In addition to formal
oversight hearings, informal communication with individua commissioners or with the
Commission’ sOfficeof Legislative Affairsispossible. Congresshasal so shaped policy by changing
the statutory maximums applicable to a particular crime, at times in conjunction with Sense of
Congress resolutions indicating its intention that the Commission amend the relevant guidelines.

Most commonly, Congress has influenced and controlled sentencing policy through formal
statutory directives to the Commission, supplementing the directives contained in the SRA itself.
Appendix B describes these directives—which by 2004 numbered over eighty-five separate
enactments, many contai ning multiple directives—and indicates the dates they were enacted and the
types of crimewith which they were concerned. The most common areafor directives has been drug

' Mistretta v. United States, 488 U.S. 361 (1989).
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trafficking crimes, which have been the subject of 22 directives, followed by economic crimeswith
16 directives, and sex offenseswith 15 directives. Thedirectiveshavevaried along acontinuumfrom
general to specific, leaving more or less discretion to the Commission to finalize the details of the
policy change. General directives obviously permit a greater role for collaboration and research in
policy development than do specific directives. Themost general directivesinstruct the Commission
to study aproblem and report back to Congress with any recommendations or guideline amendments
the Commission views as appropriate.’’” More specific are directives to increase the offense level
applicableto aparticular crime. At other times, Congress has directed that acertain offenselevel be
increased by a specific number of levels, or that specific offense adjustments be added to a
guideline.”® In the PROTECT Act of 2003, Congress for the first time directly amended the
Guidelines Manual itself.

Congress, of course, retains authority to control sentencing policy directly through a
mechanism completely outside the framework established by the SRA—enactment of new statutory
minimum penalty statutes or amendment of existing ones. Some commentators view mandatory
minimum penalties as inconsistent with the guidelines system (Lowenthal, 1993; Wallace, 1994).
Others view mandatory penalties as superfluous given the tough, binding, sentencing guidelines
(Cassdll, 2004). Thelegidativehistory of the SRA Iends some support to the view that the guidelines
system and mandatory minimum penalty provisions are “sentencing policies in conflict” (USSC,
1991b). Y et, Congress enacted mandatory minimum penaltiesfor firearm and drug offensesthevery
same year it enacted the SRA, and more mandatory minimum penaltiesfor drug offenseswere added
in 1986 while the guidelines were being developed. Additional mandatory minimumsfor drugsand
other types of offenses have been added or increased several times since guidelinesimplementation.

The SRA envisions multiple mechanisms for Legislative and Executive influence over
sentencing policy within aframework that al so assuresinput from the front-line actors charged with
implementing the policies in the courts, and in light of the best in criminological research.

Mechanismsfor direct control over theguidelinesbypassthese other componentsof sentencing policy
development envisioned by the SRA.

2. Components of Guidelines | mplementation
O Uniform charging of readily provable offenses

O Transparent plea agreements consistent with the goals of the SRA

" See, eg., Pub. L. No. 103-322, § 250003, 108 Stat. 1796 (Sept. 13, 1994). This statute directed
the Commission to review and, if necessary, amend the guidelines to ensure that sentence enhancements
for frauds committed against the elderly were adequate, and to report to Congress on the reasons for the
Commission’ s actions. Id.

'® See, e.g., Pub. L. No. 106-310, § 3663, 114 Stat. 1101 (Oct. 17, 2000). This Act directed the
Commission to provide enhanced punishment for traffickersin MDMA, otherwise known as the club
drug “ecstasy.” 1d.
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O Reliable fact-finding regarding real offense conduct and criminal history
O Conscientious application of the guiddines to the facts

O Departure when needed to achieve the purposes of sentencing
O

Appellate review

Uniform charging of readily provable offenses. Prosecutors and defense attorneys alike
recognize that the advent of the guidelines has made the sentencing consequences of thelir
presentencing decisionsacentral focus of the entirefederal criminal justice process. Inthewords of
one defense attorney: “In federa criminal practice, amost al strategic decisions of the defense
attorney should initialy flow from federal sentencing guidelines anaysis’ (Wisenberg, 2003).
Because the guidelines are designed to bind judges to particular sentencing consequences for
particular proven facts, even law enforcement officers have been trained to anticipate the sentencing
impact of their criminal investigations (Berlin, 1993). Observers have recognized that uniform
charging of offenders criminal conduct will be needed if unwarranted sentencing disparity isto be
eliminated (Schulhofer & Nagel, 1989; Edmunds, 1996).

From the beginning of guidelinesimplementation, Department policies have recognized that
prosecutors charging and plea agreement practices could have a magor impact on the success of
sentencing reform.*®

Under the new system, the nature of the charge to which a defendant pleads is
particularly important because it will more precisely than ever determine the
defendant’ sactual sentence. . . . [I]f prosecutors consult the guidelines at the charging
stagein an effort to achieve the most appropriate sentence for the conduct committed,
the purpose of the SRA of eliminating unwarranted disparity in sentencing will be
served since similar conduct should result in the bringing of similar charges, which
will form the bases for similar sentencing.®

The Department clearly recognized that charging decisions would have a significant impact on
sentencing, and on the success of sentencing reform.

¥ William F. Weld, Assistant Attorney General, U. S. Department of Justice [DOJ], “ Prosecutors
Handbook on Sentencing Guidelines’ [hereinafter Redbook], Nov. 1, 1987. Excerptsreprinted in
6 FED. SENT. ReP. 333 [hereinafter FSR] (1994).

% Memorandum from Stephen Trott, Associate Attorney General, DOJ, to All United States
Attorneys, regarding “Interim Sentencing Advocacy and Case Settlement Policy Under New Sentencing
Guidelines’ [hereinafter Trott Memo], Nov. 3, 1987. Reprinted in 6 FSR 342 (1994).
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To advance the goal of similar charging of similar conduct, the Department directed
prosecutorsto “initialy charge the most serious, readily provable offense or offenses consistent with
the defendant’ sconduct.”** Limited exceptionsto thisrule were permitted, for example, if therewas
aneed to protect the identity of awitness. But the long-standing principle that prosecutors should
select “themost serious offensethat isconsistent with the nature of the defendant’ scriminal conduct,
that is likely to result in a sustainable conviction,”?* was recognized in Department policies as
important to the success of sentencing reform. These national policies set by the Department were
met with skepticism by some district offices, who argued that varying local conditions required that
they retaindiscretion andflexibility (Braniff, 1993). Clarification of thepolicy in 1993 was perceived
by some as granting local prosecutors more flexibility, in that it authorized prosecutors to consider
the proportionality of sentences resulting from their charging decisions (Beale, 1994).%

The PROTECT Act of 2003 again highlighted the importance of sentencing consistency and
the need for Department guidanceto prosecutorsinthefield. Subsequent toitspassage, the Attorney
General issued further guidance to federal prosecutors concerning Department charging and plea
agreement policies.

The fairness Congress sought to achieve by the Sentencing Reform Act and the
PROTECT Act canbeattained only if therearefair and reasonably consistent policies
with respect to the Department’ s decisions concerning what chargesto bring and how
cases should bedisposed. Just asthe sentence adefendant receives should not depend
upon which particular judge presides over the case, so too the charges a defendant
faces should not depend upon the particular prosecutor assigned to handle the case.®*

This latest guidance reiterates that prosecutors “must charge and pursue the most serious, readily
provableoffense or offensesthat are supported by thefactsof thecase” except inlimited, enumerated,
circumstances.

Afirstlook at real offensesentencing. Because sentencing uniformity iscrucially dependent
on charging uniformity, the origina Commission was concerned that continuing unevenness in

2 Memorandum from Richard Thornburgh, Attorney General, DOJ, to All United States
Attorneys, regarding “Plea Policy for Federal Prosecutors, Plea Bargaining Under the Sentencing Reform
Act” [hereinafter Thornburgh Blue Sheet], March 13, 1989. Reprinted in 6 FSR 347 (1994).

2 D0OJ, “Principles of Federal Prosecution,” 9-27.310, July 1980. Excerptsreprinted in 6 FSR
317-329 (1994).

2 Memorandum from Janet Reno, Attorney General, DOJ, to All Holders of U.S. Attorneys’
Manual, Title 9, regarding “Principles of Federal Prosecution” [hereinafter Reno Bluesheet], Oct. 12,
1993. Reprinted in 6 FSR 350 (1994).

# Memorandum from John Ashcroft, Attorney General, DOJ, to All Federal Prosecutors,
regarding “Department Policy Concerning Charging Criminal Offenses, Disposition of Charges, and
Sentencing” [hereinafter Ashcroft Charging Memo], Sept. 22, 2003.
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charging could undermine sentencing reform despite the Department’s efforts to control it. The
Commission sought to build mechanismsinto theguidelinesthemsel vesthat would helpto ameliorate
some of the effects of uneven charging. These mechanismsinclude: 1) the multiple count rule, found
in Part D, Chapter Three of the GuidelinesManual, 2) cross-references among guidelines, and 3) the
relevant conduct rule found at USSG 81B1.3. Together, these mechanisms make the federal
guidelinesasignificantly real offense, asopposed to char ge offense, sentencing system. (Therelevant
conduct rule and real offense sentencing is discussed further in atext box later in this section.)

Theorigina Commission explained theneed to consider aspectsof thereal offensecommitted
by defendantsinstead of only the charges of conviction. First, the statute-defined elements of many
federal crimesfail to provide sufficient detail about the manner in which the crime was committed
to permit individualized sentencesthat reflect the varying seriousnessof different violations. “[T]he
hundreds of overlapping and duplicative statutory provisions that make up the federal criminal law
forced the Commission to write guidelines that are descriptive of generic conduct rather than
guidelines that track purely statutory language.”” The Commission recognized that in the
preguidelines system judges and the Parole Commission took into account many detailsof offenders
actua conduct. “A pure charge system would overlook some of the harms that did not constitute
statutory elements of the offenses of which the defendant was convicted.” Id.

Furthermore, the Commi ssion remai ned concerned that the chargesto which defendantswere
subject would continue to depend to some extent on which prosecutors were assigned to each case
or in which district the offense was prosecuted, leading to unwarranted sentencing disparity. “The
Commission recognized that a charge offense system has drawbacks. . . . One of the most important
isthe potential it affords prosecutors to influence sentences by increasing or decreasing the number
of countsin the indictment.” The Commission created rules for grouping multiple counts to help
control excessive severity that could arise from charging what was essentially a single criminal act
as multiple counts. And the Commission created the relevant conduct rule and cross-references
among guidelines to prevent excessive leniency that could arise from prosecutors failing to charge
al of the offender’s conduct, or failing to charge the most serious of the conduct.

The Commission’s approach to multiple count convictions was discussed in the original
introduction to the Guidelines Manual in Chapter One, Part A4(e), whichisreproduced for historical
reference in the current edition of the manual. (See also Breyer, 1988.) The rules are designed to
reduce some of the sentencing disparity that can result from charging variations. For example,
charging both a criminal act and conspiracy to commit that act results in the same sentence as
charging only the act or the conspiracy. Similarly, akidnapping involving an assault is sentenced the
sameif charged and convicted only as a kidnapping or as one count of kidnapping and one count of
assault. For offensesinvolving fungible quantities, such as drugs or money, sentences are based on
the total amount involved in the ongoing offense, not on how many counts involving various
transactions or acts are charged or convicted. Indeed, for these offenses sentences are based on all
relevant conduct, whether or not all of the conduct is charged or conviction is obtained.

2 JSSG, Ch. 1, Pt. A, sec. 4(a).
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Real Offense Sentencing and the
Relevant Conduct Rule, USSG §1B1.3

Therdevant conduct ruleisthe guidelinethat definesthe scopeof adefendant’s
criminal behavior that is used by the court in applying the Chapters Two and Three
guidelines. The rule allows the court to consider facts beyond those specified in the
indictment or in the elements of the offense of conviction. Relevant conduct includes
details about the manner in which the offense was committed. It can also include other
criminal conduct that was not charged, that was described in countsthat were dismissed
prior to sentencing, conduct of accomplices, and even conduct for which the defendant
was acquitted at trial.

In determining an offense level, judges generaly use Appendix A of the
Guidelines Manual to identify the guideline applicable to the offense of conviction
(unless a plea agreement stipul ates a more serious offense—see section 1B1.2). The
court then uses al relevant conduct to determine the base offense level, the specific
offense adjustments, and whether any cross-references to other guidelines should be
applied. Relevant conduct includes acts the defendant personally committed, aided,
abetted, counseled, commanded, induced, procured, or willfully caused if the acts
occurred during the offense of conviction, in preparation for that offense, or in avoiding
detection or responsibility for the offense. It aso includes acts within the same time
context that were committed by the defendant’ s accomplices, if those acts took place
within the scope of a joint undertaking with the defendant and were reasonably
foreseeable to the defendant. Any harms resulting from the relevant acts of the
defendant and accomplices are also relevant.

In certain offenses, primarily those where the guidelines determine the offense
level based on fungibleitems, such asquantities of drugsor amountsof money involved
in the offense, the acts of the defendant and accomplices as analyzed above are
expanded to include those acts and resulting harms within the context of the “same
course of conduct or common scheme or plan as the offense of conviction.” This
means, for exampl e, that adefendant convicted of selling drugsto an undercover officer
on one occasion is sentenced under USSG 81D1.1 for the amount of drugsinvolved in
all the drug trafficking known to the court that was part of the same course of conduct
or common scheme or plan asthat one sale. Because the standard of proof used in the
determination of relevant conduct, as with any sentencing factor, has been the
preponderance of evidence,“ajury’ sverdict of acquittal doesnot prevent the sentencing
court from considering conduct underlying the acquitted charge, so long asthat conduct
has been proved by apreponderance of theevidence.” United Satesv. Watts, 117 S. Ct.
633, 638 (1997).
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Cross-references among guidelines, which are applied based on all relevant conduct, also
serve to reduce the impact of charging variations. An offender convicted of criminal sexual abuse
of aminor under the age of sixteen (statutory rape), but whose conduct actually involved the more
serious offense of forcible rape, will be sentenced under the more severe guideline for the more
serious offense pursuant to the cross-reference from the statutory rape guideline, section 2A3.2to the
sexual abuseguideline, section2A3.1. The GuidelinesManual containsmany cross-references, many
of which were added after promulgation of the initial guidelines in light of evidence that
undercharging of offenses was resulting in significant sentencing disparity and disproportionately
lenient sentences.”®

These mechanisms were designed to reduce sentencing disparity resulting from uneven
charging decisions, but they were never intended to eliminate it altogether. The guidelines retain
some characteristics of acharge offense system, particularly for offensesthat do not involvefungible
goods like drugs or money. For example, the guideline rules take into account only those robberies
for which aconviction isobtained, and not other robberies committed by thedefendant that may come
to the attention of the court at sentencing. Policy statement USSG 85K 2.21 permits judges to take
uncharged or dismissed conduct, such as additional bank robberies, into account through upward
departure, but therelevant conduct ruleitself doesnot require consideration of such conduct asit does
uncharged conduct involving fungible harms. In addition, statutory minimum penalties and
sentencing enhancements continue to give prosecutors considerable control over final sentencesin
many cases, because prosecutors determine whether the statutory minimum penalties are invoked.
Chapter Three presents data on the effects of these charging decisions on unwarranted sentencing
disparity.

Transparent plea agreements consistent with the goals of the SRA. The need for efficient
administration of justice hasled to arecognition of pleaagreementsasacommon method for securing
convictionsin American courts. Intheforty years prior to the guidelines, between 85 and 90 percent
of al convictions in the federa courts annually involved pleas of guilty or nolo contendere (BJS,
Sourcebook, 1987; AO, Annual Report, 1987). If the guidelines system is to be workable, it must
accommodate plea bargaining and provide incentives for defendants to plead guilty. In the
preguidelines era, these incentives were provided when prosecutors agreed not to bring charges, or
to dismiss charges, or to make various sentencing recommendations to the judge. But, as a general
rule, these agreements only loosely bound the court (FJC, 1979).

In the guidelines era, both the goals and the dynamics of the system have changed. Congress
has now defined reduction of unwarranted sentencing disparity as an important goa of the system.
The guidelines bind judges moretightly to the sentencing consequences of the charges of conviction
andtheguideline-relevant facts proven at sentencing. Givenall this, thefirst component of guidelines
implementation—uniform charging—cannot ensure uniform sentencing if pleabargaining resultsin
the dismissal of provable charges that would affect the applicable guideline range, or stipulationsto
misleading facts, or other agreements that result in sentences different from those required by
complete and proper application of the guidelinesto offenders criminal conduct.

% See, e.g., USSG, App. C, Amends. 313, 323 (Nov. 1, 1990); Amend. 444 (Nov. 1, 1992).
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Congressdirected the Commissionto devel op policy statementsgoverning judges’ acceptance
andregection of pleaagreementsinthehopethat “judicial review of pleabargaining under such policy
statements should alleviate any potential problem in the area.”* These policy statements are found
in Chapter Six, part B of the Guidelines Manual. The Commission believed that if judicia power to
reject plea agreements “were properly exercised, undue shifting of authority [from judges to
prosecutors] will not occur.” (USSC, 1987, p. 49). Some commentators believed the Commission’s
initial policy statements sent mixed signalsregarding how strictly judges should monitor agreements.
Accordingly, the Guidelines Manual was amended in 1992 to make clear “the Commission’s policy
that plea agreements should not undermine the sentencing guidelines.” %

The policy statements address the various types of plea agreementsthat are contemplated by
Federa Rules of Criminal Procedure, Rule 11(e), which include agreementsto dismiss or not bring
charges, and varioustypes of binding and non-binding sentencing recommendations. (Thisrule has
itself been recently amended to reflect new types of agreements made possible by implementation of
the guidelines, such asagreementsthat aparticular provision of the guidelinesdoes or does not apply.
Itisnow denoted asRule 11(c).) Despitevariationsinthetypes of agreements, the policy statements
all adopt asimple principle: plea agreements should be accepted by the judge only if the resulting
sentence is within the applicable guideline range or departs from the range for areason that can be
justified according to the normal departure standard a 18 U.S.C. § 3553(b).* The fact of an
agreement itself should not be used to impose a sentence outside the range otherwise required by the
guidelines. This principle has recently been reinforced by an amendment to the policy statements
reiterating that “the court may not depart below the applicable guideline range merely because of the
defendant’ s decision to plead guilty to the offense or to enter a plea agreement with respect to the
offense.”* Other policy statementsin Chapter Six require that plea agreements be disclosed to the
court (USSG 81B1.1; see also F. R. Crim. P. 11(c)(2)), and that any factual stipulations
accompanying the agreement shall set forth the “circumstances of the actual offense conduct and
offender characteristics’ and “shall not contain misleading facts.”**

Toimplement judicial review of pleaagreements, some mechanismfor judgesto comparethe
agreement with the offender’ sactua conduct was needed. Thiswas provided through changesto the
presentence investigation and report, which are discussed in the following section Federal Rules of
Criminal Procedure, Rule 11(c)(3) allowsjudgesto defer acceptance or rejection of apleaagreement
“until the court has reviewed the presentence report.” USSG 86B1.1, p.s., goes further, stating that
the court “shall defer” its decision “until there has been an opportunity to consider the report.”

" SENATE REPORT, supra note 1, at 63; see sec. A.2 (discussing move toward regulation of plea
bargaining during the legislative devel opment of the SRA).

% USSG, App. C, Amend. 467 (Nov. 1, 1992).

* See USSG §6B1.2.

%0 USSG, App. C, Amend. 651 (final provision) (Oct. 27, 2003).
¥ USSG 8§6B1.4.
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Even with the help of the probation officer’ sinvestigation and report, it was recognized that
thejudiciary and the Commission would havelimited power and resourceswith whichto policeplea
bargaining. “It will be up to the government to insure that inconsistencies in the treatment of plea
agreements do not frustrate the purpose of the Guidelines’ (Trott Memo, Nov. 3,1987). To that end,
the Department adopted strict policies regarding plea agreements. “The overriding principle
governing the conduct of pleanegotiationsisthat plea agreements should not be used to circumvent
the guidelines’ (Redbook, Nov. 1, 1987). The Department recognized that, as a practical matter,
judges would be tempted to accept plea agreements outside the guideline range, since appeals of
bargained-for sentenceswould beunlikely. But the Department instructed prosecutorsto ensure that
plea bargains result in imposition of a sentence within the guideline range unless a departure could
bejustified. The policies made clear that the existence of a pleaagreement aone was not enough to
justify adeparture. Further, the Department reinforced the Commission’ spolicy statement on factual
gtipulations: “The Department’s policy is only to stipulate to facts that accurately represent the
defendant’ s conduct” (Thornburgh Bluesheet, 1989).

In 2003, following passage of the PROTECT Act, the Department again reiterated the
importance of consistency in the manner charges are disposed of and theimportance of adherenceto
the sentencing guidelines when entering into plea agreements. To achieve “honesty in sentencing”

[a] ny sentencing recommendation made by the United Statesin aparticular case must
honestly reflect the totality and seriousness of the defendant’s conduct and must be
fully consistent with the Guidelines and applicable statutes and with the readily
provable facts about the defendant’ s history and conduct.®

“This policy applies fully to sentencing recommendations that are contained in plea agreements.”*
Thus, these new policies reinforce the Department’ s commitment to the goals of sentencing reform.

The Commission recogni zed that defendantswould need someincentiveto plead guilty if trial
rateswereto bekept within manageablelimits. Research on sentencing practicesin the preguidelines
erahad demonstrated that offenderstypically recei ved asentence discount for sparing thegovernment
the time and expense of atrial. The original Commission sought to maintain this benefit so that
defendants retained sufficient incentive to plead guilty and “the number of trials facing an already
overburdened federal court system” would not be increased.* At the same time, the Commission
sought to regularizetheguilty pleabenefit in order to reducedisparity. “The Commission considered,
but rejected, a proposal to give the sentencing judge considerabl e | atitude to give a sizeabl e sentence
reduction because of the entry of a guilty plea. Doing so would have risked the introduction of

¥ Memorandum from John Ashcroft, Attorney General, DOJ, to All Federal Prosecutors,
regarding “Department Policies and Procedures Concerning Sentencing Recommendations and
Sentencing Appeals,” July 28, 2003.

¥ Ashcroft Charging Memo, supra note 24, September 22, 2003, at 5.

% USSC, SUPPLEMENTARY REPORT, at 49 (1987).
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considerableunwarranted disparity and unpredictability into the system.” ** The Commission decided
to balance competing concernsregarding pleabargaining by relying on judgesto police bargainsthat
could underminetheguidelinesand by allowing varioustypesof prosecutors’ recommendations—for
example, that thejudge sentence at the bottom of the guidelinerange or depart for ajustifiablereason.

The Commission provided an explicit incentive to plead guilty in USSG 83E1.1, the
“ Acceptance of Responsibility” guideline. Thisguidelinewasdesigned both asareward for offenders
who plead guilty and also as arecognition of the reduced cul pability of offenders who acknowledge
guilt and take steps to mitigate the harm caused by their offense. The guideline providesareduction
in the offender’ s offense level “[i]f the defendant clearly demonstrates “ acceptance of responsibility
for hisoffense.” Thefirst factor judges are directed to consider when deciding whether to grant this
reduction is the defendant’s “[t]ruthfully admitting the conduct comprising the offense(s) of
conviction.”*® Data show that 94 percent of offenders who plead guilty receive the acceptance of
responsibility reduction. Later amendmentsto thisguidelineincreased its utility asan incentive for
defendantsto provide hel pful information to prosecutors and to enter pleasin atimely manner so that
the government may avoid wasting resourcesin trial preparation.®’

It is clear from the data that plea bargaining has continued, and even expanded, in the
guidelines era.  Guilty plea rates steadily increased from 87 percent in the years preceding the
guidelinesto 96.6 percentin 2001. However, the system of regularized incentivesfor guilty pleasthat
was put in place by the original Commission has never operated in isolation from statutory minimum
penalties. Department policiesallow prosecutorsto invoke statutory minimum penaltiesand statutory
enhancementsasfurther incentivesfor guilty pleas, even barring their declination or dismissal except
as part of a plea agreement (DOJ, 2003).

Reliablefact-finding regarding real offense conduct and criminal history. It wasapparent
from the beginning of the guidelines era that the reformed sentencing system would require new
procedures to establish facts relevant to application of the guidelines. Rule 32 of the Federal Rules
of Criminal Procedure, which concerns sentencing procedures, was amended by the SRA itself.
Additional procedures needed to make guideline sentencing fair and efficient were the subject of
much thought by the Sentencing Commission and by various committees of the Judicial Conference
of the United States. The procedures ultimately put in place emphasized the role of the probation
officer in investigating the relevant facts, recommending the guidelines applicable to the case, and
identifying any remaining disputes for resolution by the judge at a sentencing hearing. Each district
also retained discretion to fashion local rules and informal procedures that were tuned to local
conditions.

= 1d.
% USSG §3E1.1, comment. n.1(a).

8T USSG, App. C, Amends. 459 (Nov. 1, 1992) & 649 (Sept. 30, 2003). The latter amendment
was pursuant to a directive to the Commission contained in the PROTECT Act.
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Amended Rule 32 requiresapresentencereport invirtually all guidelinescasesand establishes
atimeline for its completion, its disclosure to the parties, and for any party to thefile objectionsto
its contents. The rule aso specifies matters to be included in the report, including the probation
officer’s determination of how the guidelines apply in the case. The Judicial Conference provides
more detailed instructions and training to probation officers about how to conduct the presentence
investigation and write the report. These policies are contained in Publication 107 (Administrative
Officeof theU.S. Courts, last revision 2001), which was extensively revised at thetime of guidelines
implementation. Proceduresfor the presentencereport haverecently again becomeatopic of concern
to the judiciary as growing caseloads and budgetary constraints make detailed presentence
investigations in every case increasingly difficult.

At the dawn of the guidelines era, the presentence report was redesigned to make it effective
in assisting judgesin application of the guidelines, and to support judicia review of pleaagreements.
Probation officerswereinstructed to provide a“ concise but compl ete description” of al information
relevant to application of the guidelines, including the “offense(s) of conviction and al relevant
conduct” and all verifiable criminal history. An “Impact of the Plea Agreement” section was
developed to assist the court in evaluating the effects of “counts to be dismissed, stipulations, or any
other factorsin the pleaagreement that may affect the guideline range or the sentence to be imposed”
(AO, Publication 107, 11-79). Inclusion of an “Impact of the Plea Agreement” section in the
presentence report demonstrates that courts, like Congress, anticipated plea agreements that would
sometimes understate the offender’ sreal offense conduct. Asdescribed above, the relevant conduct
ruleinstructs courtsto look beyond the countsof conviction to theoffender’ sactual crimina conduct,
including conduct that was never charged or was specified in counts that were subsequently
dismissed. Theaimwasto ensurethat ajudge’ sfact finding—and not just the prosecutor’ s charging
and bargaining decisions—would determine the sentence (Breyer, 1988; Wilkins & Steer, 1990).

Whileofferingfewer procedura protectionsthan fact finding at trial, fact finding at sentencing
under the guidelinesis subject to more formal procedures than was fact finding in the preguidelines
era. “The court’s resolution of disputed sentencing factors usually has a measurable effect on the
applicable punishment. More formality is therefore unavoidable if the sentencing processisto be
accurateand fair.” USSG 86A 1.3 p.s.,, comment. In addition to disclosure of the presentence report
and taking of objections, amended Rule 32(1) gives counsel an opportunity to comment on the
probation officer’s findings. The court may permit the parties to introduce testimony and other
evidence at an evidentiary hearing. The court must rule on any disputed fact that affects the sentence
and append a record of its rulings to the presentence report, which is then made available to the
Bureau of Prisonsand the Sentencing Commission. However, Commission policy statements permit
courtsto* consider relevant informationwithout regard to itsadmissibility under therulesof evidence
applicable at trial, provided that the information has sufficient indicia of reliability to support its
probable accuracy.” USSG 86A1.3(a) p.s. Courts have held that, in most circumstances, sentencing
facts must be proven to the judge only by a preponderance of the evidence (FJC, 2002, p. 484).

Conscientious application of the guidelinesto the facts. The core of the new systemisthe
judge’s imposition of a sentence “of akind, and within the range” established by the guidelinesfor
the circumstances of the offense and the offender’s criminal history. 18 U.S.C. 8 3553(b). In most
situations, guideline application is straightforward, but it could break down in severa ways.
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Probation officers and judges could make mistakes due to confusing or complex guidelines (Ruback
& Woroblewski, 2002). The guidelines could be circumvented, explicitly or covertly, through
manipulation of thefactsfound to be present in the case, through strained guidelinesinterpretations,
or through the granting of departures for unjustifiable reasons. Pressure to find a way around the
guidelines can be acute if ajudge finds the guidelines-required sentence unjust (Weinstein, 1992, p.
365; Stith & Cabranes, 1998, p. 90) and the parties agree that a sentence outside the guideline range
is acceptable. Enforcement of 18 U.S.C. § 3553(b) relies on each judge’ s duty to follow the law in
good faith, and on the provisions for appellate review created by the SRA, discussed below.

To improve comprehension of the guidelines and help avoid mistakes, the Commission, on
its own and in conjunction with the Federal Judicia Center, the Administrative Office of the U. S.
Courts, the Federal Bar Association, and other groups, participatesin extensivetraining of probation
officers, judges, defense attorneys, and prosecutors. The Commission also maintainsa“HelpLine’
available to court personnel who have specific questions about guidelines applications. To reduce
pressure to circumvent the guidelines, the Commission communicates with judges through
conferences, seminars, and newsletters, and seeks to improve “buy in” among those charged with
implementing the guidelines through collaborative guidelines devel opment.

Departure when needed to achieve the purposes of sentencing. Congress recognized that
the Commission could not anticipate and describe in general guidelines every possible circumstance
relevant to sentencing in every case. It included a provision in the SRA permitting departure from
the guideline range if “the court finds that there exists an aggravating or mitigating circumstance of
akind, or to a degree, not adequately taken into consideration by the Sentencing Commission in
formulating the guidelines that should result in a sentence different from that described.” 18 U.S.C.
§ 3553(b). Inimplementing this provision the original Commission instructed judges to

treat each guideline as carving out a“ heartland,” aset of typical cases embodying the
conduct that each guideline describes. When a court finds an atypical case, one to
which a particular guideline linguistically applies but where conduct significantly
differs from the norm, the court may consider whether a departure is warranted.*®

The Commission also encourages, discourages, or flatly prohibits departures in various
circumstancesin commentary throughout the GuidelinesManual andin policy statementsin Chapter
Five, Parts H and K. The Supreme Court reaffirmed the importance of the Commission’srolein
regulating departuresin United Satesv. Koon, 518 U.S. 81 (1996). Inthe PROTECT Act of 2003,
Congress directed the Commission to review these provisions and amend them “to ensure that the
incidence of downward departures are substantially reduced.”* The results of the Commission’s

¥ USSG, Ch. 1, Pt. A.4(b). (This provision was transferred to an Editorial Note at the end of sec.
1A1.1 as part of the Commission’simplementation of the PROTECT Act of 2003.)

® PROTECT Act, Pub. L. No. 108-21 § 401(m)(2)(a), 117 Stat. 650 (April 30, 2003).
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review were published in Downward Departures from the Federal Sentencing Guidelines (USSC,
2003) and the amendments to the Guidelines Manual became effective on October 27, 2003.%

Departuresserve several functionsinthe sentencing system established by the SRA. They help
maintain “ sufficient flexibility to permit individualized sentences when warranted by mitigating or
aggravating factors not taken into account in the establishment of general sentencing practices. ...”
28U.S.C. §991(b)(1)(B). They alow fine-tuning of sentenceswhen literal application of aguideline
would fail to achieve the guideline's intended purpose (Hofer & Allenbaugh, 2003). And they
provide a feedback mechanism to the Commission. “By monitoring when courts depart from the
guidelines and analyzing their stated reasons for doing so, the Commission, over time, will be able
to refine the guidelines to specify more precisely when departures should and should not be
permitted.” 4

Sections 5K1.1 and 5K3.1 departures. The guidelines also provide for additional types of
departureto reward defendantswho assist the government in variousways. Thefirst of these—often
called 5K 1.1 departures, after the policy statement that governsthem—was not part of the SRA itself
but was added in response to the Anti-Drug Abuse Act of 1986 (ADAA),* which also established
mandatory minimum penalties for a wide variety of drug trafficking crimes. The ADAA permits
waiver of statutory minimum penalties for persons who assist the government in the “investigation
or prosecution of another person who has committed an offense” 18 U.S.C. § 3553(e). It also directs
the Commissionto “ assurethat the guidelinesreflect the general appropriateness of imposing alower
sentence than would otherwise be imposed . . . to take into account a defendant’s substantial
assistance.” 28 U.S.C. 8 994(n). The Commission implemented this provision by issuing a policy
statement encouraging judges to depart in such cases “upon motion of the government.” USSG
85K1.1p.s.

The Department of Justicerecognized that “[t] hisdeparture providesfederal prosecutorswith
an enormous range of options in the course of plea negotiations’ (Thornburgh Bluesheet, 1989).
Later concern that charging and plea bargaining might be undermining sentencing reform led to
changesin Department proceduresinvol ving section 5K 1.1 motions.* Authority toapprovethefiling
of such motionswas limited to top management in each U. S. Attorney’ s office, and documentation
of the facts justifying a motion to depart from the guidelines on these grounds was required.

© JSSG, App. C, Amend. 651 (Oct. 27, 2003).
4 JSSG, §1A1.1, Ed. Note, Ch. 1, Pt. A.4(b).
“2 pyb. L. No. 99-570, §§ 1007, 1008, 100 Stat. 3207 (Oct. 27, 1986).

** Memorandum from George J. Terwilliger, 111, Acting Deputy Attorney General, DOJ, to
Holders of United States Attorneys Manual Title 9, regarding “ Indictment and Plea Procedure Under
Guideline Sentencing” [hereinafter Terwilliger Bluesheet], Feb. 7, 1992. Reprinted in 6 FSR 350
(1994).
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In the PROTECT Act, Congress directed the Commission to promulgate a policy statement
authorizing anew ground for downward departure. The Commission’s response wasto add USSG,
85K 3.1 p.s., which became effective October 27, 2003.* If the Government files a motion, an
offender may receive a departure of no more than four offense levels for participating in an early
disposition program authorized by the Attorney Genera and the United States Attorney.* This
provision was created to help regularize so-called “fast-track” departures that had developed in a
number of districts in recent years to accommodate overwhelming caseloads that outstrip both
prosecutorial and judicial resources. The new departure provision rewards offenders for pleading
guilty early in the process and waiving certain procedura rights, such as the right of appeal, most
rights to challenge a conviction under 28 U.S.C. 8§ 2255 (the federal habeas corpus provision), and
any of themotions described in the Federal Rule of Crimina Procedure 12(b)(3), such asmotionsfor
discovery or to suppress evidence.

The Department issued a memorandum outlining its criteria for authorization of early
disposition programs on September 22, 2003. The memorandum stressed that the programs were
“properly reserved for exceptional circumstances . . . [and] are not to be used ssimply to avoid the
ordinary application of the guidelines to a particular class of cases.”* In addition to downward
departures, the Department’s policies contemplate that some districts may reward offenders for
participation in early disposition programs by agreeing not to charge or pursue al readily provable
criminal conduct. Results of the Commission’s review of early disposition programs, and
implications of the new departure provision, were discussed further in the Commission’s report
Downward Departures from the Federal Sentencing Guidelines (2003).

Appellatereview. Appellate review of sentences, which the SRA codified for the first time
at 18 U.S.C. 8§ 3742, was intended by Congress to “reduce materially any remaining unwarranted
disparities by granting the right to appeal a sentence outside the guidelines and by providing a
mechanism to assure that sentences inside the guidelines are based on correct application.”*” Any
party may appeal a sentence that they allege “was imposed in violation of law” or “as aresult of an
incorrect application of the sentencing guidelines.”*® The government may appea any sentence
resulting from a departure below the guideline range, and the defense may appea an upward
departure. The SRA directed appellate courtsto accept thedistrict court’ sfindingsof fact unlessthey
were clearly erroneous, and to give due deference to the district court’ s application of the guidelines

* USSG, App. C, Amend. 651 (Oct. 27, 2003).

** PROTECT Act, Pub. L. No. 108-21 § 401(m)(2)(B), 117 Stat. 650 (April 30, 2003).

*® Memorandum from Attorney General John Ashcroft, DOJ, to All United States Attorneys,
regarding “Department Principles for Implementing an Expedited Disposition or ‘ Fast-Track’
Prosecution Program in a District” [hereinafter Ashcroft Fast-Track Memo], Sept. 22, 2003, at 5.

*" SENATE REPORT, supra note 1, at 86.

*®18U.S.C. 83742
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tothefacts. Inthe case of an appeal of adeparture, the appellate court determinesif the sentencing
judge’ s stated reasons for departure were reasonable, and met the standards set out in 18 U.S.C. §
3553, described above. The U.S. Supreme Court further clarified the standards for judicial review
of departuresin Koon v. United States.*

In early 2003, the Department of Justice cited with alarm the increasing rate of downward
departures. The Department’ s representatives testified before Congress that “[m]uch of the damage
is traceable to the Supreme Court’s decision in Koon v. United Sates.”®® That decision had
established “abuse of discretion” as the proper standard for review of departures and had aso
cautioned appellate courts against categorically prohibiting departures on grounds not specifically
prohibited by the Sentencing Commission. Inthe view of the Department, these holdings had made
it difficult to appeal unjustified downward departures, thereby contributing to their increasing rate.
The Department called for Koon to be effectively overruled by statute. 1t encouraged legidlation that
would both 1) establish de novo review as the proper standard for review of departures, and 2)
prohibit departures on any grounds not affirmatively encouraged by the Commission. Asultimately
enacted, the PROTECT Act prohibited departures on grounds not affirmatively encouraged by the
Commission only for offenders convicted of sex crimes against children. However, the Act did
change the standard of review for all departures to de novo.

Some early advocates of sentencing reform (Morris, 1977), and some recent commentators
(Berman, 1999), have envisioned appellate review as making substantial contributions to the
development of a principled “common law of sentencing.” Others have noted the inherent
weaknessesin such avision, however, and have argued that the “ enforcement function” of appellate
review—ensuring that sentencing courts faithfully implement the guidelines system—has emerged
as more important than any “lawmaking function” (Reitz, 1997).

In any event, the legidlative history of the SRA makes clear that Congress's primary purpose
in establishing appellate review was to ensure that unwarranted disparity did not re-emerge through
misapplication of the guidelines or through unjustified departure. Appellate review has also helped
alert the Commission to important ambiguities in the guidelines and other problems of guidelines
application. It hasidentified areas in need of guideline amendments to resolve circuit conflicts and
help control sentencing disparity (Wilkins & Steer, 1993).

The appellate courts cannot perform their assigned functionswithout the cooperation of other
participantsin the system. Appellate review dependson clear fact findings and statements of reasons
by the sentencing courts to provide a sufficient record for review. And, of course, correction of

518 U.S. 81 (1996).

*® The Child Abduction Prevention Act and The Child Obscenity & Pornography Prevention Act
of 2003; Hearing on H. R. 1004 and H.R. 1161 Before the House Subcomm. on Crime, Terrorism, and
Homeland Security, of the House Comm. on the Judiciary, 108th Cong.,1st Sess. 38 (March 11, 2003)
(statement of Daniel P. Collins, Associate Deputy Attorney General, DOJ).

35



guidelines errors or improper departures depends on appeal of the sentence by at least one of the
parties to the case.

E. From Theory to Practice

This detailed description of the components of the reformed sentencing system shows how
much was changed by enactment of the SRA. The Sentencing Commission, the Department of
Justice, and the Judicial Conference of the United States all responded by establishing new policies
and procedures to support the SRA’s objectives. This systemic perspective shows how
implementation of each component is needed for Congress's goa s for sentencing reform to be fully
realized. Changes to the system and departure from the original vision of the SRA—including
enactment of statutory mandatory minimum penalties, the PROTECT Act, and application of Blakely
v. Washington to the federal guidelines—could change the dynamics of federal sentencing and upset
the interaction of components needed to achieve Congress's goals for sentencing reform. A quick
contrast between the system as envisioned and the ways it might function in practicerevealswhat is
at stake.

Guidelines development. If the Commission develops policy informed by its research and
by “advancement in knowledge of human behavior” (28 U.S.C. §991(b)(c)), we would expect the
guidelines to achieve the purposes of sentencing as effectively as current criminologica knowledge
will alow. If collaborative guidelines development obtains “buy in” from the courts and
practitioners, then those charged with implementing the system would have a stake in its success.
Practices that could undermine or circumvent the guidelines would be avoided, and implementers
would undertake their new duties and responsibilities conscientiously. If collaborative guidelines
development and political accountability were harmonized, then direct congressional interventionin
sentencing outside the guidelines framework, through mandatory minimum legislation or other
specific directives, could be avoided.

If, however, there were a breakdown in any of these components, we could expect negative
consequencesfor thesystem. If researchweren’t utilized, correctional resourcescould be squandered
on ineffective sentences. If guidelines were imposed from above rather than developed through
collaboration, implementers might shirk their new responsibilities, leading to circumvention and
disparity. If the Commission failed to be accountable to Congress, |egidlative micro-management
through specific directives or statutory minimum penalties would be more likely.

Guiddinesimplementation. If prosecutorscharge uniformly and obtai n pleaagreementsthat
fully account for each offender’ scriminal conduct, then sentencing uniformity will beadvanced. But
if prosecutorscharge statutory penaltiesthat trump the guidelinerangeand don’t permit consideration
of the guidelines’ mitigating adjustments, then different offenders will be treated similarly. On the
other hand, if prosecutors don’t pursue al relevant conduct, then independent probation officer
investigations into offense conduct is needed to inform judicia review of plea agreements. But if
judges accept plea agreements that undermine the guidelines, or depart for unwarranted reasons, or
misapply the guideline provisions, then unfair and disparate sentences can result. If appellate courts
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correct mistaken guideline applications or unjustified departures, uniformity would berestored. But
if neither party appeals the sentence, then the corrective and enforcement functions of appellate
review cannot operate.

The role of empirical research. There are many ways the system could fail to reach its
ambitiousgoas. Reformsthiscomprehensive, requiring coordinated actionsamong all three branches
of government, present aformidable challenge. It may be unreasonabl e to expect this new system to
be fully implemented at a stroke. The origina commissioners recognized that sentencing reform
would have to be incremental. They wrote that “[t|he Commission decided not to make major
changesin pleaagreement practicesintheinitial guidelines, but rather to provide guidance by issuing
genera policy statements. . . . The Commission will collect dataon . . . whether plea agreement
practices are undermining the intent of the [SRA]” in order to seek corrective actions as needed.*
The Commission also contemplated “ monitoring when the courts depart from the guidelines and
... analyzing their stated reasons for doing so” in order to “refine the guidelines to specify more
precisely when departures should and should not be permitted.”*> And guideline amendments,
informed by research and appell atereview, was expected to hel p reduceambiguities, circuit conflicts,
and problematic guidelines provisions (Wilkins & Steer, 1993).

Further research and guidelinerevisionswereanticipated in many other areas. Datacollection
was planned to evaluate the validity and “crime-control benefits’ of the crimina history score
(Supplementary Report, 1987, at 44). TheFour-Y ear Evaluation called for additional research onthe
effects of the guidelines on sentence length and the use of incarceration, and on sentencing disparity,
especialy “in the area of departures and the interaction of the guidelines with mandatory minimum
penalties’ (USSC, 19914, at 54).

Because the guidelines had been fully implemented for only a short time, the statutorily
mandated Four-Y ear Evaluation was recognized as “a preliminary examination of the short-term
effects of the guidelines during the first few years of implementation” (USSC, 19914, at 1). Much
more dataisavailabletoday. Whilethe guidelines have been the subject of alargecritical literature,
and anecdotal reports from the field suggest breakdowns in some of the key components of the
system, objective evaluation must be based on empirica evidence. This report seeksto use al the
available research from both inside and outside the Commission to answer two sets of questions:

O Evaluative questions. Arethe goals of the SRA being met? Have certainty, severity,
rationality and transparency increased, and unwarranted disparity decreased?

O Diagnostic questions: Are the components being implemented? And if not, how has
this affected the system’s ability to reach its goals?

51 USSG §1A1.1, Ed. Note, Ch. 1, Pt. A.4(c).
52 |d. a Pt. A.4(b).
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Chapter Two:
| mpact of the Sentencing Guidelineson
the Certainty and Severity of Punishment

A. Introduction to the Chapter and the Data

1. Sentencing Policy and the Scale of | mprisonment

The text and legidative history of the Sentencing Reform Act [SRA], reviewed in Chapter
One, make clear that the SRA aimed to increase the certainty and severity of punishment by
eliminating parole and increasing sentencing severity for some crimes. Congress instructed the
Commission to ensure that “the guidelines reflect the fact that, in many cases, current sentences do
not accurately reflect the seriousness of the offense.”*®* The SRA specifically required “asubstantial
term of imprisonment” for sometypesof offensesand offenders.> The Commission al so determined
from its own analyses that penalties for some types of crime, such as*“white collar” offenses, were
disproportionately low compared to other types of theft involving similar economic losses. Thus,
both Congress and the Commission endeavored to change historic sentencing practices by using the
new instrument of policy control created by the SRA—the federal sentencing guidelines. In this
chapter we evaluate the effects of these efforts.

Some criminologistshave been skeptical that explicit policy changesimposed by centralized
authorities, such as adoption of sentencing guidelines, can significantly alter historic sentencing
practices. The “going rates’ of punishment for various types of crime and the overall “scale of
imprisonment”—the proportion of a jurisdiction’s population that is imprisoned at any given
time—seem subject tolocal, cultural, and institutional forcesthat arehard to explain and even harder
to control (Zimring & Hawkins, 1991). Experience with sentencing reform in the states has
convinced some observers that guidelines can successfully change sentencing practices, despite
evidence of circumvention through pleabargaining and other practices(Tonry, 1996). But room for
skepticism remains. It has been shown, for example, that neither variation in crime rates among
different jurisdictions, nor the adoption of determinate sentencing policies, have consistent effects
on rates of prison admissions or on prison populations (Marvel & Moody, 1996). Explicit
policymaking through law appears to be just one factor among many that determine incarceration
rates at a given time in a given jurisdiction. The analyses in the remainder of this chapter
demonstrate, however, that the federal sentencing guidelines have had a significant, independent
effect on federal sentencing practices, along with other legal and policy changes occurring during
the last fifteen years.

52 pub. L. No. 98-473 (1984). See generally 28 U.S.C. § 994(m).
5 28 U.S.C. § 994(i).
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Whatever the causes, thereisno disputethat in recent decadesthe scal e of imprisonment has
climbed dramatically over historic levelsin the federa and in most state criminal justice systems.
Figure 2.1 shows that both federal and national imprisonment rates—the number of prisoners per
100,000 adult residents—remained fairly steady for fifty years before climbing to over four times
their historic levels by 2002. The growth of the federal system began a decade after the states but
has continued even as growth in the states has flattened. In 2002, the Federal Bureau of Prisons
became the largest prison system in the country, surpassing California, and is now responsible for
over 174,000 inmates (BJS, 2003; BOP, 2004).

This chapter explores the contribution of the sentencing guidelines to these trends.
Specifically, longitudinal dataon federal sentencing practicesis reviewed, beginning with changes
inthe percentage of offenderswho receive prison timeinstead of simple probation, or instead of one
of the new “intermediate sanctions,” such as home confinement with electronic monitoring. The
chapter discusses how the abolition of parole has changed the relationship between sentences
imposed and time actually served and tracks the expected length of imprisonment for various types
of crime over the period of guidelinesimplementation. After examining overall trendsfor themajor
crime groups, the chapter focuses on specific crime types and notes that sentences have increased
dramatically for some types of crime while remaining largely unchanged for others. Finally, the
extent to which the observed changes can be attributed to the guidelines themselves, as opposed to
other legal and social changes that occurred over the same time period, is discussed.

2.  Assembling the Data

Longitudinal data on the effects of the guidelines on federal sentences are hard to assemble.
One early study covered the beginning of guidelines implementation, but could not continue past
1991 becauseitsdatasource—the Federal Probation Sentencing and Supervision Information System
[FPSSIS|—was dismantled as the Sentencing Commission’s database became operational
(McDonad & Carlson, 1993). Datafrom the Administrative Office of theU. S. Courts[AO] cover
a long time period but contain limited information on intermediate sanctions and offender
characteristics. Periodicreportsfromthe Federal Justice Stati stics Program providetrendsfrom data
compiledfromvariousagencies, includingthe AO, the Executive Officefor U.S. Attorneys, theU.S.
Sentencing Commission [USSC], and the Federa Bureau of Prisons (see, e.g., BJS, 2002a).
Different agencies collect data for different purposes, however, so it is not surprising that the
information collected, and the definitionsand categoriesused, vary somewhat from agency to agency
(BJS, 1998). To identify the effects of a particular policy intervention, such as implementation of
the guidelines, different datasets must be combined making every effort to ensure comparability
across the years.

Technical Appendix D givesmore detailed explanations of the dataand methodsused inthis
chapter. Trendsin the use of imprisonment were determined using FPSSIS for the yearsin which
it isavailable and USSC monitoring datafor subsequent years. Changes is average imprisonment
length were determined controlling for the effects of parole for preguidelines cases, and credit for
goodtimefor guidelinescases, using an estimation procedure devel oped by the Commission. Trends
are reported for offenders sentenced, rather than released, in each year to assess the immediate
impact of changesin sentencing policy.
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B. Thelncreased Certainty of I mprisonment

1. Historical Development of the Use of | mprisonment
in the Federal System

To put the changes of the last fifteen years into context, it is useful to review briefly the
history of imprisonment in the United States. Today, the punishment for almost all serious crimes
is a term of imprisonment, but prisons were not always the dominant form of punishment. In
colonia times, whipping, fines, banishment, and public humiliations, such as time in the stocks,
werecommon punishmentsfor theleast seriouscrimes. Following English practice, repeat offenders
and those guilty of more seriousoffenseswere sentenced to capital punishment. After independence,
reform-minded legislators sought forms of punishment that were more effective (jurors were
reluctant to convict simple thieves knowing that they faced execution) and that were more suitable
to the new popular republic. Imprisonment quickly emerged as an enlightened alternative to
“barbarous usages,” such as corporal punishment or the gallows, for al but the most serious crimes
(Rothman, 1995, quoting New Y ork sentencing reformer Thomas Eddy).

During the Jacksonian period, prisons became “penitentiaries,” and moral reform of the
convict becamethegoa. Every state—federal criminal courts did not yet generate enough convicts
torequireseparatefedera prisons—spent considerablesumson construction of penitentiaries. These
were such a noteworthy American experiment that many European visitors, including Alexis de
Tocqueville, cameto the new republic specifically to study them. Asthe mix of offenders changed
and the number of incarcerated offendersincreased, prisons became crowded and unruly, and prison
discipline came to include corporal punishment as away of enforcing strict prison rules (Rotman,
1995). By theend of the Civil War, thereformatory ideal s of the penitentiary had largely given way
to the practical realities of modern imprisonment, with overcrowding and brutality among prisoners
and staff agrim reality.

Theincreasingly obviousfailure of prisons
to achieve the moral reform of inmates led to | Prison was not the only method of
repeated calls for change and a search for | punishment historically, and isnot
sentencing aternatives (Rotman, 1995). The | the only method available today.
invention of probation and parole release and the
conversion to indeterminate sentences during the
Progressive Eraearly in the twentieth century, as discussed in Chapter One, were responsesto these
failures. Thefedera government began to devel op separate prisonsduring thisera, with construction
of penitentiaries at Leavenworth in 1897 and Atlantain 1902. The federal system was among the
first to adopt innovations, such as merit selection of prison wardens and eight-hour workdays for
prison guards, and to humanize conditions in the cell blocks through the introduction of basic
amenities, such asround dining tablesto replace the long wooden benches of the state “ big houses.”
Most importantly, from its inception, the federal system operated largely as an indeterminate
sentencing system. The Federal Bureau of Prisons, created in 1929, set a new standard for
classification and assignment of prisonersbased on criminological studies, withlower-risk offenders
sent to new lower-security prison camps (Rotman, 1995). The Parole Board, later the Parole
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Commission, determined release dates based on an assessment of the inmates progress toward
rehabilitation.

As faith in rehabilitation faltered in the 1970s, indeterminate sentences fell into disfavor
(Allen, 1981). Many criminologists turned to developing a theory of punishment focused on the
seriousness of the offender’ scurrent offense and the offender’ sdanger to the community, rather than
the offender’s potential for rehabilitation (Von Hirsch, 1976; Singer, 1979). Faced with criticism
about arbitrary decisions and limited procedures, the federal Parole Commission began the process
of developing guidelines for release decisions. These were based on empirical analyses and
emphasized the seriousness of the offense and the offender’s risk of recidivism, rather than an
assessment of their progress toward rehabilitation (Gottfredson, et al., 1975).

In the last quarter of the twentieth century, making punishments uniform and proportionate
became the dominant concern of sentencing reformers. To satisfy the principle of proportionality,
the severity of punishment had to be fitted to the seriousness of the crime, and the length of
imprisonment came to be seen as the primary measure of punishment severity. To avoid the need
for imprisonment in al cases, however, interest in “intermediate sanctions,” such as home
confinement (FJC, 1987) or community service (Feeley, et a., 1992), aso grew in the 1980s. To
ensure that these intermediate sanctions were sufficiently punitive to punish proportionately,
“exchangerates’ wereinvented to equatealternative sanctionswith variouslengths of imprisonment
(Morris& Tonry, 1990).* Studiesconfirmed that offendersfound somealternativesanctionsequally
or more punitive than some types of incarceration (Crouch, 1993; Wood & Grasmick, 1995;
Spelman, 1995; Wood & Grasmick, 1999). The perception remained widespread, however, that only
imprisonment—the “clanging of the steel doors’—was sufficiently punitive to punish and deter
(Sigler & Lamb, 1995).

2. Overall Trendsin the Use of | mprisonment

Figure 2.2 displays trends in the percentage of al federal felony and major misdemeanor
offenders given either prison, simple probation, or intermediate sanctions from 1984 through 2002.
Thesolidlineindicatesaterm of imprisonment, the dotted lineindicates sentences of probation only,
and the dashed line indicates an intermediate
sanction. In all the figures that follow, split
The_ _perce_ntage of O_ffenders sentences—which involve a period of
receiving simple probation has| imprisonment followed by a period of
been cut in half under the| confinementinone shomeoracommunity-based
guidelines. treatment facility—are considered sentences of
imprisonment. Sentencesto confinement at home
or in a community-based facility for the entire
period of confinement arecons dered intermediate sanctions, asisintermittent confinementinalocal
jail or community-based facility on weekends. Sentences involving no confinement of any type,

% USSG 85C1.1(e) represents a simple schedule of this type.
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including sentencesinvolving finesand restitution, community service orders, court-mandated drug
or mental health treatment, or other restrictive conditions, are al considered simple probation only.

The shift to guidelines sentencing was gradua over several years. Since the guidelines
applied only to offensesthat werecommitted after their effective date, November 1, 1987 (fiscal year
1988), many of the defendants sentenced during the early guidelines period, in fact, were not
sentenced under the guidelines. [All yearsreported are fiscal years, which end on September 30 of
the named year and begin on October 1 of the previousyear.] Inaddition, many courtsheld the SRA
unconstitutional until the United States Supreme Court’ s decision in Mistretta v. United States* in
fiscal year 1989, indicated by the vertical right line. Thus, no single point marks the beginning of
theguidelinesera, but theyearsfrom 1988to 1991 arecritical transition years. Important mandatory
minimum legislation concerning drug trafficking and the use of afirearm during a crime was aso
enacted in 1986 and 1988. Isolating the effects of these different policy changes is difficult, as
discussed at the end of this chapter, but together they established trendstoward greater certainty and
severity that would become hallmarks of the guidelines era.

Away from the use of simple probation. Asshown in Figure 2.2, between fiscal year 1988
and 1991, thefirst four fiscal years of guidelines implementation, the use of simple probation was
cut by half. In1987, 29 percent of offenders received sentences of probation, while only 14 percent
didin1991. Theuse of imprisonment spiked in thefirst few years of guidelinesimplementation and
then declined dlightly before resuming along gradual climb to 86 percent of all offenders sentenced
in 2002, over 20 percent higher than during the immediate preguidelines era.

Figure2.2: Type of Sentence Imposed for All Felonies
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%6 488 U.S, 361 (1989).
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Examining the seventeen-year trend shows that the percentage of felony and major
misdemeanor offenders receiving some time in prison wasincreasing even prior to implementation
of the guidelines, and has continued its gradual long-term increase during the guidelinesera. The
percentage of serious federal offenders receiving sentences of simple probation declined gradually
over the same time period, with the sharpest “step” decrease at the time of guidelines
implementation. The decrease in the use of probation is consistent with projections of the effects
of the guidelines made by the Commi ssion when the guidelineswere promul gated (Block & Rhodes,
1987). The overall pattern suggests that numerous factors—including changes in the composition
of the federal caseload, in social attitudes toward crime, and in federal penalty statutes—were
toughening sentences throughout the period of study, with implementation of the guidelines having
asubstantial additional effect.

Widening the net. As described in the section on economic offenses below, much of the
decrease in the use of simple probation following implementation of the guidelinesis explained by
increased use of intermediate sanctionsfor “white collar” crimesinvolving lesser economic |osses.
These offenders historically were likely to receive simple probation, but under the guidelines they
increasingly are subject to intermediate sanctionsand imprisonment. Thisdevelopment runscounter
to the recommendations of some advocates for intermediate sanctions. Many had hoped that
alternative sanctionswould be used to divert offenders from prison and avoid “ net widening”—use
of intermediate sanctions for offenders who would historically have received ssimple probation
(Tonry, 1995). Intermediate sanctions have been recommended as cost savers, sincethey can punish
low-risk offenders for somewhat less money than imprisonment (GAO, 1994). But in the federa
system, home, community, and intermittent confinement have been used almost exclusively to
increasetheseverity of punishment for offensesthat historically received simpleprobation. Theonly
exception to this general finding is among larceny offenders, as described below.

Theincreased use of intermediate sanctionsduring the guidelineserawasinfluenced by both
legal and practical factors. Under the guidelines’ zone system, discussed in Chapter One, prisonis
available as a sentencefor al offenders, but simple probation is available only for the least serious
offenders who fall in Zone A. Offenders in Zone B of the Sentencing Table must receive some
period of aternative confinement if they are not imprisoned. Offendersin Zone C must receive
imprisonment, but may serve up to half of the minimum term in some form of aternative
confinement. The Commission amended the Sentencing Table in 1992 to expand modestly the
number of offenderswho wereeligiblefor alternative confinement, in order to take advantage of the
increasing availability of a new technology.®” Electronic monitoring, considered an important
enforcement tool for home confinement, becameavailablenationwideintheearly yearsof guidelines
implementation, through the joint endeavors of the Federal Probation Service and the Bureau of
Prisons. This made an intermediate sanction available in locations without access to community
confinement facilities.

Judges responding to the 2002 Commission survey were very positive about the availability
of these alternatives to incarceration. The majority of district judges urged greater availability of

> USSG, App. C, Amend. 462 (Nov. 1, 1992).
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probation with confinement conditions, particularly for drug trafficking offenders (64 percent), and
the majority of circuit judges requested that such sentencing options be made either more available
or not reduced from their current availability (USSG, 2003d, 111-18). Across all types of offenses,
only a small minority of judges (approximately 15 percent) urged reduced availability of these
options.

C. Thelncreased Severity of Prison Sentences

1. The Elimination of Parole and the I mportance of Time Served

To appreciate long-term changes in the severity of federa prison sentences, it isimportant
to di stingui sh between the sentencesimposed by the courtsand thetimeactual ly served by offenders.
In the preguidelines system, the division of authority between the Parole Commission and
sentencing judges gaveriseto alarge gap between sentencesimposed and thetime offendersactually
served in prison. On average, preguidelines offenders served just 58 percent of their imposed
sentences (Sabol & McGready, 1999). In the SRA, Congress mandated that all offenders would
serveat | east 85 percent of the sentenceimposed by the sentencing judge, with amaximum reduction
of about 15 percent as a reward for good behavior while in prison.”® Time served today can be
affected by other sentencereductionsof variouskinds. For example, offendersmay qualify for early
rel ease for successful completion of drug treatment whilein prison,> or upon motion of the Director
of the Bureau of Prisons, for extraordinary and compelling reasons, such asterminal illness.®® The
Commission hasoccasionally madereductionsintheguidelinerange applicableto certain categories
of offenders retroactive under USSG §1B1.10, p.s.

Figure 2.3 illustrates the importance of accounting for the abolition of parole. Thesolidline
shows average sentences imposed on offenders, while the dashed line shows an estimate of the
prison time likely to be served. (The sentence severity charts in the remainder of this chapter all
follow this standard format.) Examination of the solid line gives no hint of any substantial change
at thetimeof guidelinesimplementation. Timeimposed actually decreased slightly beforeresuming
itsgradual upward trend, which continued until 1992. The dashed line, however, showsthat prison
time likely to be served increased dramatically over the period of guidelinesimplementation.

%18 U.S.C. § 3624(b).
5 18 U.S.C. § 3621(€).
% 18 U.S.C. § 3582(C)(1)(A).
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Figure 2.3: Mean Pris on Sentence Lergth for All Felonies
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Offenders sentenced to simple probation or intermediate sanctions are excluded from these
trends, so readers are cautioned to interpret changes in average sentences in conjunction with
changesin therates of imprisonment. Theinteraction of these trends can be potentially misleading.
For example, imposing short prison terms on offenders who historically received simple probation
could cause the average prison term to decrease, even while the sentences of other imprisoned
offenders remained the same. These interactions will be discussed in greater detail in the sections
on variations among different offense types later in this chapter.

2. Overall Trendsin Sentencing Severity

The data clearly demonstrate that, on average, federal offenders receive substantially more
severe sentencesunder theguidelinesthanthey didinthe preguidelinesera. Between 1987and 1989,
the first year in which the magjority of federa
offenderswere sentenced under the guidelines, the
average prison time expected to be served dmost | Average prison time for federal
doubled. By 1992, theaveragetimeinprisonhad | offenders more than doubled after
more than doubled, from 26 monthsin 1986 to 59 |mp| ementation of the gu| ddines.
monthsin 1992. Since fiscal year 1992 there has
been adlight and gradual declinein average prison
time, but federa offenders sentenced in 2002 will still spend about twice as long in prison as did
offenders sentenced prior to passage of the SRA.

The abolition of parole, the enactment of mandatory minimum penalty provisions, and
changes in the types of offenders sentenced in federal court all contributed to increased sentence
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severity along with implementation of the guidelines. The influence of each of these factorsvaries
among different offenses, which is the subject of the next section.

D. Variations Among Different Offense Types

During congressional debates on sentencing reform and in the early discussions of the
Commission, considerabl e attention was paid to the adequacy of existing sentencesfor varioustypes
of crime. For most offenses, the Commission decided to base guideline ranges on the existing
average time served, as reveaed in the past practice study discussed in Chapter One. One would
expect average prison time for these crimesto remain relatively constant under the guidelines. For
several other offenses, however, the Commission, either on its own initiative or in response to
congressional actions, established guideline ranges that were significantly more severe than past
practice. Drug trafficking and “white collar” offenses are the two most notable examples, but
guideline ranges were also set above historica levels for robbery of an individual, murder,
aggravated assault, immigration, and rape (USSC, 1987). Fifteenyearslater, it can beconfirmed that
the policy changes initiated by Congress and the Commission substantially increased sentence
severity for virtualy all of the targeted offenses. And because these guidelines apply to the most
frequently sentenced offenses in the federal courts, they account for the overall severity increases
seen in Figure 2.3.

A major advantage of the guidelines approach to sentencing is that offenses and offenders
can be categorized along dozens of dimensions relevant to the purposes of sentencing, rather than
only afew dimensions. This section, however, must necessarily over-simplify and lump together
offenses that are dissimilar in many ways. To obtain comparable groups across the preguidelines
and guidelines eras, we categorize offenses only in terms of the most serious count of conviction.
When relevant, changesto statutory el ementsor other factorsaffecting the characteristicsof offenses
in each category arenoted. Technical Appendix D gives more completeinformation on the statutes
included in each group.

Flgure 2.4: Distribution of Offenders

1. Drug Trafficking Offenses (FY2001)

Drug trafficking offenses have
comprised the largest proportion of the
federal criminal docket for over three
decades (AO, Annual Reports, 1971-
2001). At the beginning of the guidelines
era, approximately half of the persons
sentenced under the new laws were drug
offenders (USSC, Annua Report, 1989,
Fig. VI). As shown in Figure 2.4, that
proportion has decreased to about 40
percent in recent years, largely due to a
substantial increase in immigration
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offenses (USSC, Sourcebook, 2001, Thl. 33). But with growth in the overall size of the federa
criminal docket, the sheer number of drug trafficking offenders sentenced in federal court has
continued to increase every year, reaching 25,376 in 2002.

Thelarge number of drug offenders meansthat overall trendsin the use of imprisonment and
in average prison terms, reviewed above, are dominated by drug sentencing. Analysis using the
Federa Bureau of Prison’s population simulation
model demonstrated that three-quarters of the
growth in the federal prison population in the | Increases in sentence lengths for
early years of guidelinesimplementationcouldbe | drug trafficking offenders are the

attributed to changes in drug sentencing policies major cause of federal prison

(Simon, 1993).  Changes in drug sentencing | population growth over the past
policies are also a primary cause of awidening | fittoon years

gap between the average sentences of Black,
White, and Hispanic offenders, which will be
discussed in Chapter Four. Understanding these trends, and the influences of the policy choices
made by Congress and the Commission, is thus especially important.

Development of the drug trafficking guideline. The Commission’s work developing
sentences for drug trafficking offenders was heavily influenced by passage of the Anti-Drug Abuse
Act of 1986 [ADAA]. The Commission had begun its work prior to passage of the ADAA by
examining the Parole Commission’ s guidelines, which set rel ease dates for drug traffickers based,
in part, on the quantity of pure drug with which an offender was involved (USSC, 1987; Scotkin,
1990). The ADAA codified thisquantity-based approach by triggering five- and ten-year mandatory
minimum penalties based on the weight of the “mixture or substance containing a detectable
amount” of various types of drugs.®* The ADAA was expedited through Congress in the summer
of 1986 in the wake of a number of well-publicized tragic incidents, including the overdose death
of afirst-round NBA draft pick, Len Bias (USSC, 2002a). The legislative history of the statute is
limited primarily to statements made on the House and Senate floors. It presents only a partial
picture of why Congress made quantity a dominant consideration for sentencing drug offenders
(USSC, 1991b). Thereare several indications, however, that Congress intended to establish atwo-
tiered penalty structure for most drugs. Relying on information supplied by law enforcement,
Congress apparently linked five-year penaltiesto amounts that were indicative of “managers of the
retail traffic,” while amounts linked to ten-year penalties were believed generally indicative of
“manufacturers or the heads of organizations’ (USSC, 2002a).%

Enactment of the ADAA created dilemmas for the Commission. For example, if the
Sentencing Commission had followed the Parole Commission and made drug trafficking sentences
dependent on the amount of pure drug, instead of the amount of any “mixture or substance
containing a detectable amount,” courts would be required to consider two different quantities at

5121 U.S.C. § 841(b).
®2H. Rep. No. 845, 99th Cong., 2nd Sess. Pt. 1, at 16-17 (1986).
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sentencing, one for purposes of the statutes and another for the guidelines. If the Commission had
given more weight to other potentially relevant factors, such as an offender’ s role within the drug
trafficking organization, then sentences under the guidelines might conflict with sentencesrequired
by the statutes in a large number of cases. The statutes would “trump” the guidelines and
consideration of the other factors effectively would be voided.

The Commission drafted a drug trafficking guideline that 1) generally measures the
applicableamount based on the wei ght of the mixture or substance, and 2) linked the quantity levels
in the ADAA to guideline ranges corresponding to the five- and ten-year mandatory minimum
sentences. USSG §2D1.1 assignsbase offenselevel saccording toaDrug Quantity Table. TheTable
requires imprisonment of 63-78 months for offenses involving drug amounts at the five-year
mandatory minimum penalty level, and
imprisonment of 121-151 months for drug
USSG 82D1.1 adopts and extends| amounts at the ten-year statutory level.

thedrug quantity-based approachto | Adjustments lengthen the sentence for any prior

. possession of any weapon, for any death or injury
the Anti-Drug Abuse Act of 1986. resulting from use of the distributed drug, and for

avariety of other aggravating factors. Downward
adjustments for accepting responsibility or for a mitigating role in the offense can reduce the
guideline range bel ow the statutory minimum in some cases, in which case Part G of the Guidelines
Manual, “Implementing the Total Sentence of Imprisonment,” requires a guideline sentence at the
mandatory minimum level. This “trumping” of the otherwise applicable guideline range creates
disparity by treating less cul pabl e offenders the same as more cul pabl e ones (USSG, 1991b), but is
necessitated by the need to make the guidelines consistent with the quantity thresholdsfound in the
mandatory minimum penalty statutes.

In addition to linking the drug amountsin the statutesto guidelineranges at thefive- and ten-
year levels, the Drug Quantity Table extends the quantity-based approach across 17 different levels
falling below, between, and above the two amounts specified in the statutes. The current table
ranges from offense level six, which allows probation for some first-time marijuana offenders, to
level 38, which requires prison terms of 235-293 months for first time offenders accountable for
large quantities of drugs. Offendersreceiving adjustmentsfor criminal history, aleadershiprole, or
other aggravating factors can receive higher guideline ranges up to lifein prison. The Guidelines
Manual, Supplementary Report (USSC, 1987) and other documents published at the time of
guideline promulgation do not discuss why the Commission extended the ADAA’ s quantity-based
approach in this way. This is unfortunate for historians, because no other decision of the
Commission has had such aprofound impact on thefederal prison population. The drug trafficking
guideline that ultimately was promulgated, in combination with the relevant conduct rule discussed
below, had the effect of increasing prison termsfar abovewhat had been typical in past practice, and
in many cases above the level required by the literal terms of the mandatory minimum statutes.

One explanation for the Commission’s approach is the need to provide a full range of

guantities and penalties to achieve proportionality in drug sentencing. Under this view, drug type
and quantity are reasonable first measures of the harm for which a drug trafficker should be held
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accountable. Another possible reason for the Commission’s approach was to avoid sentencing
“cliffs” (USSC, 1991b). A cliff ariseswhere atrivial changein quantity has a substantial effect on
sentences. For example, if the Drug Quantity Table contained only the two thresholdsfound in the
ADAA, anincreasefrom 499 to 501 grams of powder cocaine could result in adramaticincreasein
punishment, just asit does under the mandatory minimum statutes. The drug trafficking guideline
provides more finely tuned distinctions among offenses and, therefore, moreincremental increases
in punishment.

Finding the proper measure of drug offense seriousness. Whatever the reasons for the
emphasison quantity in thedrug trafficking guideline, commentators soon raised potential problems
with its operation (Judicial Conference of the United States, 1995; Reuter & Caulkins, 1995). By
providing awide range of punishmentsfor different drug amounts, the importance of quantity was
greatly elevated compared to other offense characteristics. Some observers doubted that drug
guantity was a reliable measure of offense seriousness, or could be determined with sufficient
precisiontojustify seventeen meaningful distinctionsamong offenders(Schulhofer, 1992). Specific
types of casesin which quantity served as a poor proxy for offense seriousness were identified by
the Commission and by other observers (USSC, Working Group Report, 1992; FJC, 1994). For
example, theweight of different inactive ingredients mixed with the drug—dilutants, carrier media,
and even humidity—can result in disparate sentencesfor offenderswho sell similar numbersof doses
of adrug (Alschuler, 1991). Subsequently, the Commission developed a standardized weighing
method for LSD doses and added other application notes designed to control for these problems,®
but arbitrary variations due to the weight of inactive ingredients remain (Meier, 1993; Stockel,
1995).

Moregenerally, theamount of drugsfor which an offender isheld accountableis determined
by the relevant conduct rules and research suggested significant disparitiesin how these rules were
applied (Hofer & Lawrence, 1992). The Commission repeatedly amended the relevant conduct
commentary to clarify its operation in drug trafficking cases,* but questions remain about how
consistently it can be applied (Marks, 2003). Drug quantity often is highly contested, and disputes
must be resolved based on potentialy untrustworthy factors, such as the testimony of co-
conspirators. Drug quantity hasbeen called aparticularly poor proxy for the cul pability of low-level
offenders, who may have contact with significant amounts of drugs, but who do not share in the
profits or decision-making (Goodwin, 1992; Wasserman, 1995). The Commission also identified
ways that drug quantity can underestimate offense seriousness, and promulgated commentary
encouraging upward departure in these situations.®

% See USSG, App. C, Amends. 484, 485, 488 (Nov. 1, 1993), & 503 (Nov. 1, 1994). See
also Chapmanv. U.S,, 500 U.S. 453 (1991)(holding that the Commission’s LSD weighing
method could not be used to determine the applicability of mandatory minimum penalties).

# USSG, App. C, Amends. 78 (Nov. 1, 1989) & 439 (Nov. 1, 1992).

% See USSG §2D1.1, comment., n. 1, 9, 12, 15, 16 and comment., backgr’ d. (citing
examples of circumstances where the Commission recognizes that quantity may underestimate
offense seriousness).
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Finding the correct ratios among different drugs and the correct quantity thresholdsfor each
penalty level has also proven problematic. The Commission previously reported that the 100-to-1
drug quantity ratio between crack and powder cocaine fails to reflect the relative harmfulness of
different drugs (USSC, 1995, 1997, 2002). In addition, the quantity thresholds linked to five- and
ten-year sentences for crack cocaine have been shown to result in severe penalties for many street-
level sellersand other low cul pability offenders. Asaresult, the Commissionrecommended revision
of the mandatory minimum penalty statutes and the guidelines. In 1995, the Commission
recommended that the quantity levels for crack cocaine should be set at the same level applicable
to powder cocaine. Thisrecommendation, and a guideline amendment promulgated to implement
it, were rejected by Congress.®® 1n 1997, the Commission suggested arange of quantity thresholds
for both powder and crack cocaine that would have reduced the ratio between them by both raising
the threshold for crack and reducing the threshold for powder (USSC, 1997). Thisrecommendation
was not acted upon. Most recently, the Commission recommended that the ratio between powder
and crack bereduced to 20-to-1 by raising the threshol d quantity amountsfor crack cocaine. Certain
enhancementsto the drug trafficking guideline generally were al so recommended to better target the
most dangerous and cul pable offenders (USSC, 2002a). To date, Congress has not acted on this
recommendation.

Evidence that the mandatory minimum statutes were resulting in lengthy imprisonment for
many low-level, non-violent, first-time drug offenders (DOJ, 1994) led Congressin 1994 to enact
a so-called “safety valve,” which waived the mandatory penalties for certain categories of less
serious offenders.®® In the same legislation, Congress directed the Commission to revise the
guidelinesto better account for the mitigating factorsthat qualify offendersfor the safety valve, and
thusreducetheimportance of drug quantity inthosecases. 1n 1995, atwo-level reduction wasadded
for some offenderswho met the safety valvecriteria,®® andin 2001 thiswas expanded to all qualified
drug offenders.” Most recently, the Commission again attempted to ameliorate the influence of
large drug quantities on sentences for the least culpable offenders by capping the quantity-based
offense level for defendants who receive a mitigating role adjustment under USSG §3B1.2."

% pub. L. No. 104-38, 109 Stat. 334 (Oct. 30, 1995).

% See also Federal Mandatory Minimum Sentencing: Hearing on H. R. 2199 Before the
Subcomm. on Crime and Criminal Justice of the House Comm. on the Judiciary, 103rd Cong.,
1st Sess. 30 (1993).

% See 18 U.S.C. § 3553(f) and USSG §5C1.2.

% USSG, App. C, Amend. 515 (Nov. 1, 1995).

d. at 624 (Nov. 1, 2001).

7 Seeid. a 640 (Nov. 1, 2002) and 668 (Nov. 1, 2004).
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Giventhe problemswith relying on drug typeand quantity to measurethe seriousness of drug
trafficking offenses, some observers have called for a fundamental re-examination of the role of
guantity under the guidelines (Bowman, 1996; RAND, 1997; ABA, 2002). Thirty-one percent of
district court judges responding to the Commission’s 2002 survey listed drug sentencing as the
greatest or second greatest challenge for the guidelines in achieving the purposes of sentencing
(USSC, 2003d), with 73.7 percent of district court judges and 82.7 percent of circuit court judges
rating drug punishments as greater than appropriate to reflect the seriousness of drug trafficking
offenses (USSC, 2003d). The Commission has been asked to identify ways to amend current drug
penalties to better target the most cul pable and dangerous offenders.”

Figure 2 5: Type of Sentence Imposed for Drug Trafficking
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Use of imprisonment. Figure 2.5 showsthat alarge proportion of drug traffickersreceived
sentences of imprisonment in the preguidelines era, and this proportion was increasing at the time
of guidelines implementation, perhaps as a result of the ADAA enacted in 1986. Upon full
implementation of the guidelines, the percentage rose and has held steady at about 95 percent. The
use of simple probation and intermediate sanctions has dropped to less than five percent each.
Separate anayses of heroin and other schedule | narcotics, cocaine and other schedule Il narcotics,
and marijuana (the only breakdowns possible with the data availabl e across the entire time period)
show only minor variationsin this general pattern.

2 |_etter from Senator Jeff Sessions, United States Congress, to Judge Diana E. Murphy,
Chair, United States Sentencing Commission, regarding “ Targeting Sentences on the Degree of
Culpability and the Likelihood of Recidivism,” July 13, 2000.
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Length of timeserved. The graph in Figure 2.6 shows the dramatic increasein time served
by federal drug offenders following implementation of the ADAA and the guidelines. The time
served by federal drug traffickers was over two and a half timeslonger in 1991 than it had been in
1985, hovering just below an average of 80 months. In the latter half of the 1990s, the average
prison term decreased by about 20 percent but remained far above the historic average. Anaysisof
three separate drug groups showed that this overall pattern is repeated for each drug type, although
the severity levels are highest for crack cocaine, followed by powder cocaine and heroin and other
scheduled narcotics. Marijuana offenses received the shortest prison terms.

Figure 2 6: Mean Prison Sentence Length for Drug Trafficking
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What caused the trends? While sentences for drug trafficking were changing prior to
enactment of statutory minimum penaltiesand implementation of the guidelines, and have continued
to change since, there can be no doubt that the policy choices of Congress and the Commission in
1986, 1987, and 1988 each had a dramatic impact on federal sentencing policy for drug offenders.
Attempting to precisely allocate responsibility for these changes between the statutes and the
guidelines may be impossible (Schwarzer, 1992). As described above, the Commission
accommodated the mandatory minimum penalty levels when it developed the drug trafficking
guideline, so theinfluence of the ADAA isboth direct when it controlsthe sentencein anindividual
case by trumping the guidelines, and indirect through its influence on the design of the drug
guideline itself.
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Itisimportant to note, however, that the Commission’ schoiceswhen drafting the guidelines
contributed significantly to these trends. In the Supplementary Report that accompanied
promulgation of the guidelines, the Commission projected the estimated impact of 1) the ADAA,
2) the career offender provisions of the SRA (implemented at USSG 84B1.1) and 3) the guidelines
themselves (USSC, 1987, Table 3, at 69). This analysis suggested that the ADAA would increase
average sentences from 23 months to 48
months, and the career offender provision
would add another nine months. The | Over 25 percent of the average prison
guidelines themselves were projected to | time for drug offenders sentenced in
increase sentencesby only anadditional month. | 2001 can be attributed to guideline

Later analyses raised questions about this | jncreases above the mandatory
result, however, by reporting that the sentences minimum penalty levels

reguired by the guidelinesabovethe minimums
required by the ADAA significantly increase
theaverageprisonterm, at least for crack cocaineoffenders(McDonald & Carlson, 1993). Analyses
conducted for the present report confirmthelater findingsfor all drug offenders. theguidelineshave
significantly increased average sentence length above the levels required by statute. About 25
percent, or eighteen months, of the average expected prison time of 73 months for drug offenders
sentenced in 2001 can be attributed to guideline increases above the mandatory minimum penalty
levels. (Appendix D gives details of the analysis supporting this conclusion.)

Therecent downturn. Inrecent years, attention hasfocused on the decreasein prison terms
that began in the 1990s. There are many possible explanations for the trend, including changes in
the characteristics of drug crimes being committed or being sentenced in federal courts, changesin
the charges being brought or plea bargains being offered, or changes in the way the guidelines are
being applied. Inaddition, asnoted above, Congressand the Commission adopted several measures
during this time period that would decrease sentence lengths for some offenders, including the
“safety valve” and additional reductions for first-time, low-level offenders. Congress and the
Commission also increased penalties for several types of drugs over this time period, however,
including methamphetamine, amphetamine, “ecstasy,” and various “date rape”’ drugs.

The available data suggest a general trend toward less serious offenses and a greater
incidence of mitigating factors in cases sentenced in the late 1990s. The median drug amount for
powder and crack cocaine and for marijuanadecreased from 1996 to 2001 (the only yearsfor which
data are available). The percentage of defendants pleading guilty and receiving the acceptance of
responsibility adjustment hasincreased steadily over the past decade. The application of mitigating
guideline adjustments associated with the safety valve and a defendant’s minor role in the offense
also haveincreased. Andthe percentage of offendersbenefitting from downward departuresbecame
increasingly frequent, with the use of USSG 85K 1.1 departuresgrowingintheearly part of the 1990s
and other downward departuresincreasing in later years. Onthe other hand, asshownin Figure2.7,
the percentage of first offenders sentenced under the drug guideline, while still over 50 percent, has
declined dightly since the early 1990s.



Figure 2.7: Distribution of Criminal History Categories for 2D1.1
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The trend toward somewhat lower sentencesin the late 1990s has|ed observersto conclude
that those charged with implementing drug sentences have searched for waysto mitigate the severe
prison terms mandated by the ADAA and the guidelines (Schulhofer & Nagel, 1997; Saris, 1997
Bowman & Heise, 2001, 2002). This conclusion is reinforced by surveys that have consistently
shown that the “harshness and inflexibility” of the drug trafficking guideline is seen as the most
significant problem with the sentencing guidelines system (GAO, 1992; seealso FJC, 1997; USSC,
1991c, 2003).

2. Economic Offenses

Similar punishment for similar loss. Asshown in Figure 2.4, economic offenses—which
include larceny, fraud, and non-fraud white collar offenses—constitute the second largest portion
of thefederal criminal docket. A wide variety of economic crimes are prosecuted and sentenced in
thefedera courts, ranging from large-scale corporate malfeasance, to small-scale embezzlements,
to simple thefts. The federal criminal code contains a plethora of provisions covering economic
offenses, many of which are not easily placed into simple categories such as fraud or larceny
(Bowman, 2001). Particular scholarly and media attention has occasionally focused on “white
collar” crimes, although there is no general agreement on what is meant by that term (Schlegel &
Weisburd, 1992).

In establishing sentencesfor economic offenses, the Commi ssion grouped the many statutory
provisionsinto asmall number of guidelines and made the pecuniary loss resulting from the crime
a primary consideration in determining sentences. The Commission’s empirical study of past
sentencing practices reveal ed that in the preguidelines era, sentences for fraud, embezzlement, and
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tax evasion generally received shorter sentencesthan did crimes such aslarceny or theft, even when
the crimes involved similar monetary losses (USSC, 1987). A large proportion of fraud,
embezzlement, and tax evasion offenders received simple probation. In response, the guidelines
were written to reduce the availability of probation and to ensure “a short but definite period of
confinement” " for alarger proportion of these “white collar” cases, both to ensure proportionate
punishment and to achieve adequate deterrence (Steer, 2003).

Over the years, additional aggravating adjustments were added to the theft and fraud
guidelines, often in response to congressional directives (see Appendix B.) The appearance early
in the guidelines era of these mandated sentence increases for economic crimes, and the perceived
absence of empirical research establishing the need for them, led oneformer Commissioner to warn
that the SRA’s promise of policy development through expert research was being supplanted by
symbolic “signal sending” by Congress (Parker & Block, 1989).

In 2001, following a six-year process of deliberation, collaboration with the Judicial
Conference and DOJ, and field testing, the guidelines governing economic crimes were
comprehensively amended as part of an “Economic Crime Package” (see Bowman, 2001, for a
history of the efforts leading to this package).” This amendment sought to further refine and
simplify the guidelines, focus the most severe sentences on the most serious offenders, and clarify
thedefinition of pecuniary loss. Inthewake of the corporate scandals of 2002, the guidelines again
were amended at the direction of Congressto further increase sentence severity (Steer, 2003).” The
datareported in thissection reflect only theinitial effects of the Economic Crime Package and none
of the effects of the 2002 Sarbanes-Oxley amendments because these changes had not taken effect
for cases sentenced by fiscal year 2002.

Use of imprisonment. Figure 2.8 displays trends in the use of imprisonment, intermediate
sanctions, and probation for offenders convicted of all economic crimes. The most striking trend
is a shift away from simple probation and toward intermediate sentences that occurred as more
economic offenders became subject to the guidelines in the early 1990s. These trends among
economic offendersdrivethe overal trendsfor all felons portrayedin Figure 2.2, because economic
offenders comprise the largest share of offenders receiving intermediate sanctions in the federa
system. Theuse of imprisonment for economic offendersal so hasincreased steadily throughout the
guidelines era.

8 Sentencing Commission Guidelines: Hearing Before the Senate Comm. on the
Judiciary, 100th Cong., 1st Sess., 55 (1987)(statement of Stephen Breyer, Commissioner,
USSC).

“USSG, App. C, Amend. 617 (Nov. 1, 2001).

> Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 88 805, 905, 1104, 116 Stat. 745
(July 30, 2002).
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Figure 2.8: Type of Sentence Imposed for Economic Crimes
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AsshowninFigure2.9, fraud offenses constitutethelargest proportion of economic offenses,
and their proportion has grown. Thus, the trends for economic offenses are dominated by fraud
offenders. Thethumbnail graphs show that the
shift to intermediate sanctions is pronounced

: : for fraud, forgery/counterfeiting, and tax
The rate of 'mprisonment for fraud offenders. Embezzlement showed the same

offenders, the most Common ECONOMIC | it i the early 1990, but beginning in 1992,

crime, rose from about 50 percent in | |ager numbersof embezzlerswereimprisoned.
the preguidelines era to almost 70 | The use of smple probation has been reduced
percent by 2001. by about two-thirds for fraud offenders and by
about half for embezzlersand tax evaders. The
rate of imprisonment for fraud offenders rose
from about 50 percent in the preguidelines erato amost 70 percent by 2001. For embezzlers, the
increase over the same time period was from about 35 to 60 percent. The one unexpected finding
isthat whileuseof intermediate sanctionsfor tax offendersincreased fromvirtually nothing to nearly
30 percent of all cases, the use of imprisonment for tax evaders actually fell slightly after guidelines
implementation until returning to historic levelsin 2000.

Interestingly, among larceny offenders, intermedi ate sanctions have been used todivert from
prison about 20 percent of the offenders who once were incarcerated. While this pattern is
commonplace in state systems, it is something of an anomay in the federal system where
intermediate sanctions have generally “widened the net,” as discussed above. The reduced use of
imprisonment for larceny offenders appearsto reflect the Commission’ sconcerted effort to equalize
penalties between “white collar” and “blue collar” offenders.

These data raise the question of whether the Commission’s goal of assuring a “short but
definite period of confinement” for white collar offenders has been achieved. The answer depends
both on whether intermedi ate sanctions satisfy the goal and which offenses count as*white collar.”
The guidelines ensure that offenses involving the greatest monetary losses, the use of more
sophisticated methods, and other aggravating factors are given imprisonment. Certainly the use of
simple probation has been slashed—nby about two-thirds for fraud offenders and by about half for
embezzlers and tax evaders. For most types of economic crime, the rate of imprisonment has aso
been substantially increased. Despitetheseincreases, in 2002 many district (63%) and circuit (64%)
court judges till felt the guideline sentences were |less than appropriate to reflect the seriousness of
fraud offenses, with smaller majorities believing the same regarding theft/embezzlement/larceny
(USSC, 2002). These findings were obtained prior to the full impact of the Commission’s 2001
Economic Crime Package and the 2002 amendments made pursuant to the Sarbanes-Oxley Act.

Length of time served. As shown in Figure 2.10, the amount of prison time imposed on
economic offenders declined significantly upon implementation of the guidelines, but with the
abolition of parole the length of time actually served remained fairly constant at about 15 months.
Fraud offendersagain dominate thetrends, with their average sentence hovering closeto 15 months.
(The one-year peak in 1988, seen across all economic offense types except tax offenses, may reflect
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differential implementation of the guidelinesin the first year of their application. But it may be a
statistical artifact. As ageneral rule, statisticians ook with suspicion on one-year fluctuationsin
otherwise stable trends, especially if they occur at atime of great tumult in the system. Remember
that many courts held the guidelines unconstitutional for thisyear, potentially affecting the selection
of casesfor sentencing.)

Figure 2.10: Mean Prison Sentence Length for Economic Crimes
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The relatively stable time served by economic offenders, as well as the decreases for some
types of offenses, was noted early in the guidelines era (Block, 1989). Thesetrendswere caused by
the Commission'sdecisiontoincreasetheuse of imprisonment. Asone Commissioner stated, “[ T]he
flip side of the Commission's dramatic increase in the likelihood of confinement is an equally
dramatic decrease in the projected time served by defendants who serve time” (Block, 1989,
emphasis supplied). For example, average time served for embezzlement has decreased from
preguidelines levels, but nearly twice the proportion of embezzlers are going to prison. As more
embezzlers were given short periods of imprisonment, the average length of imprisonment among
all embezzlers declined as the new offenders were included in the average. In the case of larceny,
however, the reduction in the percentage going to prison is matched by areduction in time served,
again reflecting the Commission’s design to reduce sentence severity for ssimple theft, while
increasing it for fraud, embezzlement, and tax offenses (USSC, 1987).
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3. | mmigration Offenses

Prior tofiscal year 1994 therewererelatively few immigration cases sentenced in thefederal
courts. Figure 2.11 shows that in the first three years of the 1990s the number of cases ranged
between 1,000 and 2,000 annually (BJS, 2002c). Beginning in 1995, however, the number of cases
for alien smuggling and illegal entry began to climb, and after the implementation of Operation
Gatekeeper—the Immigration and Naturalization Service's southwest border enforcement
strategy—the number began to soar, reaching apeak of just under 10,000 casesin 2000. Alongwith
the phenomenal growth in the size of the immigration offense docket, a series of policy decisions
by Congress and the Commission have steadily increased the severity of punishment for the two
most common classes of immigration offenses. alien smuggling and illegal entry, sentenced under
USSG 8§82L.1.1 and 2L.1.2, respectively.

Figure 2.11: Immigration Caseload
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When the Commission constructed the original guidelines for alien smuggling and illegal
entry, they were based largely on past practice, with aslight reduction in the avail ability of straight
probation and theamount of time served (Block & Rhodes, 1989). Beginningin 1988, oneyear after
the origina guidelines were enacted, the Commission began a series of amendments which
significantly increased the penalties for these offenses.

Smuggling, Transporting, or Harboring an Unlawful Alien—82L.1.1. In early 1988, the
Commission amended 8§2L 1.1 to better reflect thetypical case sentenced under the guideline, which
involved for-profit alien smuggling. The base offense level was increased by three levels, and a
three-level reduction was provided if the offense was not committed for profit or involved only the
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defendant’ sfamily members.” A second amendment to section 2L 1.1 occurred lessthan ayear | ater,
when the Commission increased the base offense level for defendants with prior deportations.”” In
1991, the Commission increased the base offense level to 20 if the defendant had been previously
deported after conviction for an aggravated felony.” And again in 1992, the Commission revised
the specific offense characteristicsto enhance penaltiesbased upon the number of aiens, documents,
or passportsinvolved inthe offense.” Finally, responding to acongressional directiveinthelllegal
Immigration Reform and Immigrant Responsibility Act of 1996, the Commissionincreasedthealien
smuggling base offense level by threelevelsand made various other changes to the alien smuggling
guideline.®

Unlawfully Entering or Remaining in the United States—82L.1.2. The first amendment
to 82L.1.2, effective on January 15, 1988, limited the guideline to felony cases only and increased
the base offense level from six to eight.®* In 1989, the Commission added a specific offense
characteristic to section 2L.1.2, increasing the offense level by four levelsfor defendants previously
deported after conviction for anon-immigration related offense.® Two yearslater, the Commission
made the most significant change to the guideline by creating a 16-level enhancement for re-entry
by offenders with prior convictions for aggravated felonies.®* In 1997, acting upon a congressional
directive in the 1996 Immigration Reform legislation, the Commission expanded the eligibility
criteriafor the “ aggravated felony” enhancement to include numerous other offenses.® Finally, in
2001, responding to complaints from sentencing practitioners along the southwest border, the
Commission atered theaggravated fel ony enhancement to provide graduated enhancementsof eight,
twelve, or sixteen levels for prior aggravated felonies,® depending on the seriousness of the prior
offense.

® USSG, App. C, Amend. 35 (Jan. 15, 1988).

7 1d. at 192 (Nov. 1, 1989).

8 1d. at 375 (Nov. 1, 1991).

™ |d. at 450 (Nov. 1, 1992).

% |d. at 543 (May 1, 1997) & 561 (Nov. 1, 1997).
8 |d. at 38 (Jan. 15, 1988).

% |d. at 193 (Nov. 1, 1989).

8 |d. at 375 (Nov. 1, 1991).

® |d. at 562 (Nov. 1, 1997).

% |d. at 632 (Nov. 1, 2001).
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These amendments, especially the enhancement for prior aggravated felonies, and when
coupled with the elimination of petty immigration offenses from the guidelines, explain why the
original impact projections for the immigration guidelines underestimated the percentage of
offenders who would be sentenced to prison and the length of time they would serve (Gaes, et al.,
1992; Gaes, et d., 1993). They aso explainthetrendsvisiblein Figures2.12 and 2.13, which show
the percentage of offenders receiving each type of sentence and the length of prison time likely to
be served for al types of immigration offenders combined.

Use of imprisonment. The use of imprisonment inimmigration casesis affected by the fact
that many offenders are non-resident aliens. Lacking a legal home in the United States, many are
incarcerated even prior to sentencing. Immediate deportation has al so become a frequent response
for those individuals arrested for illegal entry (BJS, 2002c). Figure 2.12 showsthat there has been
agradual increase in the use of imprisonment throughout the period of study, reflecting a gradual
decreaseintheuseof simpleprobation. Legidativeand Commission changesto these penaltieshave
focused on increasing offense levels. This has pushed greater numbers of offendersinto the zones
of the Sentencing Tablesin which probation and alternative sentences are unavailable. Even when
these alternatives are available, non-resident aliens are generally unableto participate in alternative
confinements such as home confinement due to their lack of ahome in the United States and their
high risk of flight from community detention.

Figure 2.12: Type of Sentence Imposed for Immigration Offenses
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Length of Time Served. As discussed above, the original immigration guidelines did not
deviate substantially from past practice. Theamount of time served actually decreased dightly with
guidelinesimplementation. However, subsequent revisionsto theguidelinessignificantly increased
penalty levels. Asshownin Figure2.13, theaveragelength of time served by immigration offenders
nearly tripled between 1990 and 2001.

Figure 2.14 displays trends in the
average length of time served for dien | The averagelength of time served by

smuggling and illegal entry separately. Both | jymjigration offenders nearly tripled
guidelines have experienced considerable between 1990 and 2001

increasesin the amount of time served. Illegal
entry offenders experienced the first wave of
sentence increases in the early 1990s as the
guiddineamendmentsenacted inthose yearsbecameeffective. Alien smuggling experienced asteep
increase in 1998, as the amendment promulgated pursuant to the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996 took effect.

4. Firearm trafficking and possession

Gunsin violent and drug trafficking offenses. Thefedera crimina code containsavariety
of provisions proscribing the possession, use, and trafficking of firearms. In the last two decades,
congressional attention hasfocused on 18 U.S.C.8 924(c), which providesfor amandatory minimum
penalty for offenders who use, carry, or possess a firearm “during and in relation to” a drug
trafficking or violent crime. The predecessor to this provision was enacted by Congressin 1968 and
originally required a one- to ten-year mandatory prison term for using or carrying afirearm during
the commission of aviolent felony. In 1984, the statute was amended to require at |east five years
imprisonment, to be served consecutive to the sentence for the underlying offense. In 1986, the
statute’ s scope was expanded to include drug trafficking offenses, and additional penalties were
added. Further amendments in 1988, 1990, and 1994 required sentences of twenty years to life
imprisonment for offenders with prior convictions.

INn 1998, inresponsetoaU. S. Supreme Court decision that had narrowly construed the“ use”
criteria,®® the statute’s scope was again expanded to include “possession in furtherance” of the
underlying offense. Penalties were again increased for brandishing or discharging afirearm during
a crime, among other things.®” These sentencing enhancements have been incorporated into the
guidelines (Hofer, 2000). In this chapter, the effects of 18 U.S.C. § 924(c) areincluded in the data
for drug trafficking and violent crimes presented in other sections of this chapter.

% Bajley v. U. S., 516 U.S, 137 (1995).
5 pub. L. No. 105-386, 112 Stat. 3469 (Nov. 13, 1998).

65



Firearmtrafficking and possession or transfer to prohibited persons. Federal statutesaso
definetwo other broad types of firearm offenses. Federal law regulatestransactionsin firearmsand
imposes record-keeping and other requirements designed to facilitate control of firearm commerce
by the various states. Failure to abide by these federa regulationsis afederal crime. In addition,
possession of a firearm by certain classes of persons, such as felons, fugitives, or addicts, is
prohibited.® Knowingly transferring weaponsto these personsisa so prohibited. Congresshasbeen
somewhat less active in sentencing for these offenses over the last two decades than it has for drug
trafficking, economic, or sex offenses. But the Commission has chartered severa staff working
groups concerning sentencing policy for theseissues. The Department of Justice and the Bureau of
Alcohol, Tobacco, and Firearms have a so been active, both in collaborating with the Commission
on the development of sentencing policies, and in organizing Task Forces, such as Project
Triggerlock, Project Weed and Seed, and Project Exile, which utilizethefederal firearm statutes to
target dangerous offenders.

The Commission originally based the guidelines for these firearm offenses on its study of
past practices (USSC, 1987). Soon thereafter, however, the Commission undertook several major
revisionsof firearms guidelines, which resulted in significant severity increasesover historiclevels.

In 1990, the Commission increased the base offense level applicable to some offenses.®® In 1991,

the Commission agai nincreased penaltiesand reorgani zed the gui delines by consolidating theminto
a single provision, USSG §2K2.1, which was created to handle most firearm trafficking and
possession offenses.®® The base offense level was linked to the statute of conviction, and
enhancements were provided based on the number of firearms trafficked and other aggravating
factors. Severa later amendments clarified this basic structure.

In the Violent Crime Control Law Enforcement Act of 1994, Congress created several new
offensesinvolving the possession or transfer of firearmsto juvenilesand expanded thelist of persons
prohibited from possessing firearms. It also directed the Commission to increase penalties for
offensesinvolving semiautomatic weapons. The Commission amended USSG 82K 2.1 in response
to these directives.™ The most recent amendments track statutory changes expanding the class of
persons prohibited from possessing firearms and further increasing penaties.® In 2001, at the
suggestion of theBureau of Alcohol, Tobacco, and Firearms, penaltieswereincreased for trafficking
offenses involving more than 100 weapons.*®

818 U.S.C. § 922(g).

8 JSSG, App. C, Amend. 333 (Nov. 1, 1990).
© |4, at 374 (Nov. 1, 1991).

% |d. at 522 (Nov. 1, 1995).

2 |d. at 578 (Nov. 1, 1998).

% |d. at 631 (Nov. 1, 2001).
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Use of imprisonment and length of time served. Figure 2.15 shows changes in the
percentage of firearm trafficking and possession offenders who receive sentences of imprisonment,
probation, and intermediate sanctions. For traffickers, theuseof probation hasbeen steadily reduced
to about one-quarter of its preguidelines level, replaced by imprisonment and, to a lesser extent,
intermediate sanctions. For illegal possessors, probation has been replaced aimost completely by

imprisonment.

Figure2.16 showschangesinthelength
of time served. After aperiod of volatility and
declineintrafficking sentencesinthefirst years
of guideline implementation, when the
guideline was being reconsidered and
redesigned by the Commission, time served
began a steady climb in fiscal year 1992, the

By 2000, prison terms for firearm
offenders were about double what
they had been in the preguidelines
era.

year the Commission’s major revision to USSG 82K2.1 became effective. The subsequent
amendments to the guideline have continued to increase sentence severity. By 2000, prison terms
wereabout doublewnhat they had beeninthe preguidelinesera. Theseverity increasesfor possession
offenses were equally dramatic, doubling between 1988 and 1995.

Figure 2.15
Type of Sertence for Fireann s Tratficking
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5. Violent Crimes

Unlike the state courts, the federa courts sentence relatively few offenders convicted of
violent crimes. In 2001, murder, manslaughter, assault, kidnaping, robbery, and arson constituted
less than four percent of the total federal criminal docket. Due to the unique nature of federal
jurisdiction over these types of crime, a sizeable proportion of murder, assault, and especially
manslaughter cases involve Native American defendants. The most common federa violent crime
is bank robbery, which has long been of specia concern to federal law enforcement.

While not expressly directing achangein federal sentencing practicesfor violent offenses, the
SRA and numerous other penalty statutes display aspecial concern with violent crimes.®* In addition,
“the Commission was careful to ensure that average sentences for such [violent] crimes at least
remained at current levels, and it raised them where the Commission was convinced that they were
inadequate” (USSC, 1987, 18-19). For robbery, the Commission found from its study of past practices
that bank robbers and muggers were treated differently. Lacking a principled reason why this should
be, it increased the sentences for personal robbery to make them more proportional to those for bank
robbery whilestill recognizing the greater seriousness of offenses against financial institutions (USSC,
1987, 18). For murder and aggravated assault, the Commission felt that past sentenceswereinadequate
since these crimes generally involved actual, as opposed to threatened, violence (USSC, 1987, 19).

Figure 2.17: Type of Sentence Imposed for Violent Crimes
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Use of imprisonment. Figure 2.17 and the accompanying thumbnails in the following pages
show that, for most violent offenses, rates of imprisonment have aways been high and they have
remained so under the guidelines. Only manslaughter, the violent offensefor which Native Americans
are most highly represented, contained room for significant growth in incarceration rates. The use of
alternativesto imprisonment for manslaughter cases has been steadily reduced under the guidelines, and
now occursin lessthan ten percent of cases. Kidnaping and murder haveimprisonment rates between
90 and 100 percent, with arson and assault somewhat lower. The imprisonment rate for bank robbers
climbed from the mid- to the high-90s under the guidelines.

Length of timeserved. Figure2.18 providesastriking example of theimportance of examining
time served rather than sentences imposed. Average prison sentences imposed on violent offenders
actually decreased at the time of guidelineimplementation, but, dueto the abolition of parole, thetime
served actualy increased significantly. The greatest increases are seen for murder, kidnaping, bank
robbery, and arson. The more stable prison term lengths for manslaughter partly reflect the larger
proportion of these offenderswho arereceiving relatively short prison termsrather than an alternative
sanction.

Figure2.18: Mean Prison Sentence Length for Vielent Crimes
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Mean Sentence Length for Violent Crimes
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6. Sexual Abuse, Exploitation, and Transportation for Illegal Sexual Activities

Frequent congressional involvement. Sexual offenses were among the first crimesto test the
limitsof federal criminal jurisdiction early in the twentieth century (seethe“White Slave Traffic Act”
of 1910, popularly known as “the Mann Act”), and Congress has shown a continuing interest in the
federal prosecution of sex crimes. In recent decades, concern has focused on sex offenses involving
minors. AsshowninAppendix B, Congresshas|egislated frequently onthisissueand at timesinrapid
succession duringtheguidelinesera. Much like policymaking in theareaof drug trafficking, Congress
has used amix of mandatory minimum penalty increases and directives to the Commission to change
sentencing policy for sex offenses. Inthe PROTECT Act of 2003, Congress, for the first time since
the inception of the guidelines, directly amended the Guidelines Manual and developed unique
limitations on downward departures from the guidelinesin sex cases.

A brief history of just the major sex offense
sentencing legislation from the past ten yearsgives | Direct congressional control over

a sense of the frequency and complexity of | sentencing policy for sex offenses

congressiond actions. The Sex Crimes Against | has increased throughout the
Children Prevention Act of 1995 directed the guidelines era.

Commission to increase guideline offenselevelsfor
crimes involving child pornography, prostitution,
and the use of acomputer.” The Commission amended the guidelines effective November 1, 1996, and
also recommended several statutory changes for congressional consideration designed to improve
guidelines operation.*® That same year, however, the Amber Hagerman Child Protection Act and the
Child Pornography Act of 1996, while adopting some Commission recommendations, also added new
mandatory minimum penalties, including “two-strikes-you’ re-out” life imprisonment for a second
conviction of coercive sexua abuse of a child under the age of 16 years.”’

In 1998, Congress again directed the Commission to raise penalties for awide variety of sex
offenses, including thoseinvolvingtravel or transportation, the use of acomputer, or misrepresentation
of the perpetrator’ sidentity.”® Penalties were directed to be increased for offenders who engaged in a
“pattern of activity involving sexual abuse or exploitation of aminor.” The Commission responded
with acomprehensive revision of the sex offense guidelines, effective November 1, 2000,% including
significant across-the-board penalty increases and creation of a new, severe guideline, section 4B1.5,

% Pub. L. No. 104-71, 109 Stat. 774 (Dec. 23, 1995).
% USSG, App. C, Amends. 537 & 538 (Nov. 1, 1996).

% Pub. L. No. 104-208, 110 Stat. 3009 (Sept. 30, 1996). Seegenerally 28U.S.C. §
2241(c).

% pub. L. No. 105-314, Title V., 8§ 501 to 507, 112 Stat. 2974 (Oct. 30, 1998).
% USSG, App. C, Amend. 592 (Nov. 1, 2000).
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for “Repeat and Dangerous Sex Offenders.”'® Offenders convicted of serious sex offenses with
previous convictionsfor sex offenses were made subj ect to severe penalties, typically requiring twenty
or moreyearsin prison. Offenders who engaged in a* pattern of activity” were also subject to severe
penalties, regardless of whether the previous activity had resulted in aconviction. “Pattern of activity”
was defined as two separate occasions of sexual activity with at least two separate minors. This
definition was crafted to target pedophiles who seek out multiple minor victims, rather than
“opportunistic” offenders who engage in sexual activity with the same minor on more than one
occasion. These “opportunistic” offenses were found to betypical, in the federal system, of offenses
involving Native Americans.

In the PROTECT Act of 2003 more mandatory minimum penalties were added and existing
statutory minimums and maximums were again increased. The “two-strikes-you' re-out” provisions
were expanded to include most federal sex offenses against any person under 18 years of age. The
definition of “pattern of activity” was revised to include engaging in sexual activity with multiple
minors or with any single minor on more than one occasion. In addition, Congress dramatically
restricted the permitted grounds for departure below the guideline range for sex offenses.’® The
Commission implemented provisions of this Act in 2003.'%

The frequent mandatory minimum legislation and specific directives to the Commission to
amend the guidelines make it difficult to gauge the effectiveness of any particular policy change, or to
disentangle the influences of the Commission from those of Congress. The guideline amendments
effective on November 1, 2000, will have affected only some cases in the final year of datain the
following graphs. None of the changes in the PROTECT Act will be apparent in these data.

Growth of the Internet. Part of the explanation for the flurry of sex offenselegisation in the
|ast fifteen years has been the rapid growth of the Internet, which occurred almost simultaneously with
implementation of the guidelines. The Internet has been used to facilitate distribution of illegal
pornography and for communication among sex offendersand their potential victims. Congress passed
the Child Protection and Obscenity Enforcement Act in 1988 to help control misuse of the new
technology, and subsequent legislation has focused on strengthening law enforcement and increasing
penalties for computer-distributed and computer-generated images.

A special Task Force of the FBI, “Innocent Images,” was devel oped to target pedophiles by
using computer-based investigations. Prosecutionsresulting from theseinvestigationsare often brought
under the provisions of Chapter 117 of Title 18, United States Code (the modern revision of the Mann
Act), which prohibit transporting personsor traveling interstate to engagein prohibited sexual activities.
Recently amended provisions of Chapter 117 prohibit use of the mails or any facility of interstate

10 |4, at 615 (Nov. 1, 2001).
101 pyb, L. No. 108-21, 117 Stat. 650 (April 30, 2003).
102 SSG, App. C, Amend. 651 (Oct. 27, 2003).
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commerce to persuade or entice a minor to engage in prohibited sexua conduct, or to transmit
information about aminor that might encourage any person to engage the minor in prohibited sexual
activity.

Sexual exploitation and sexual abuse. Other sexual exploitation offensesare prosecuted under
Chapter 110 of Title 18, United States Code. Sexual exploitation offenses involve the production of
child pornography or the exploitation of children for the purposes of prostitution or pornography
production, as opposed to sexual assault offenses, which involve sexual contact between the offender
and victim. Trafficking and possession of child pornography by any means, including but not limited
to the Internet, also are prosecuted under these provisions.

A significant number of additional offenses come to the federal courts through federal
jurisdiction over Native American lands, military bases, and federal parks. These are usually sexual
abuse cases, involving what are commonly called rape, statutory rape, and molestation. These are
prosecuted under Chapter 109A of Title 18 United States Code. As aresult of this special federa
jurisdiction, the mgjority of defendants sentenced for these crimes in the federal courts are Native
Americans, with the vast mgority in thedistricts of New Mexico, Arizona, and South Dakota. In 2001,
63 percent of the offenders subject to these sentences were Native Americans.

In practice, some cases might be prosecuted under anumber of alternative statutory provisions.
The guidelines contain cross-references so that, for example, a conviction for traveling to engage in
prohibited sexual conduct with a minor will be sentenced under the guideline for sexua abuse, or
attempted sexual abuse, if that guideline better captures the defendant’ sreal offense behavior. When
describing historic trends extending to preguidelines practice, however, cases must be grouped
according to their statutes of conviction.

Use of imprisonment and prison time served. The thumbnail graphs, Figures 2.19 and 2.20,
show the percentage of sexual abuse offendersand sexual exploitation offenderswho receive each type
of sentence as well as changes in the sentences imposed and time actually served. The percentage of
offendersreceiving imprisonment increased for both types of offenders, and dramatically so for sexual
exploitation offenders who are subject to the recent crackdowns on child pornography. Fewer than ten
percent of either type of offender receives probation or intermediate sanctions.

Sentences imposed on sexua abuse offenders show the same decreases observed for violent
offenders, but time actually served has remained fairly constant throughout the period of study. The
average length of time served for sexual exploitation, however, has increased by twenty months from
its preguidelines level.
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E. Certainty, Severity, and the Scale of | mprisonment
1. Policymaking in the Guidelines Era

A mix of independent andjoint actions. Thepreceding survey of sentencing trendsfor different
offenses reveals amixed pattern of policymaking by both Congress and the Sentencing Commission.
Continuity with past practices, or changesfrom them, often can be traced to particular decisions by the
Commission when it drafted or amended the guidelines. The Commission choseto keep prison terms
for many types of crimes consistent with historic levels, asrevealed by its study of past practices. But
for severa offenses, notably firearm and certain violent offenses, the Commission chose to increase
penalties. Among economic crimes, the Commission reduced the use of simple probation for “white
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collar” offenseswhilelowering sentencesfor someother property crimesin order to eliminatedisparity
that it detected in past practice. For still other offenses, particularly alien smuggling and illegal entry,
separate actions by both the Commission and Congress resulted in significant increases in sentence
severity at repeated points over the past fifteen years.

For several important offenses, however, it is impossible to disentangle the effects of
Commission actions from those of Congress. Mandatory minimum penalties directly control the
sentencein many cases, but their greatest influenceisindirect. Mandatory minimum statutes highlight
certain case characteristics, such as drug quantity, and establish offense severity levels that the
Commission incorporates within the guidelines structure. In addition, as shown by congressional
directivesto the Commission listed in Appendix B, Congress has influenced policymaking through a
variety of other methods, including changesto statutory maximums accompanied by instructionsto the
Commission to amend the guidelines, general “sense of the Congress’ resolutions, and specific
directives to amend the guidelines in particular ways. The Commission has invariably followed
congressional directives and has taken care to ensure that all its actions conform to law.

Sentencing and prison populations. Thechangesin sentencing policy occurring sincethe mid-
1980s—both theincreasing proportion of offendersreceiving prisontimeand theaveragelength of time
served—have been a dominant factor contributing to the growth in the federal prison populations
depicted in Figure 2.1. Given that drug trafficking constitutes the largest offense group sentenced in
the federal courts, the two-and-a-half time increase in their average prison term has been the single
sentencing policy change having the greatest impact on prison popul ations. Increasesfor other crimes,
such asfirearms, aso have been significant (Blumstein & Beck, 1999).

Sentencing policy is not the only factor contributing to prison population increases, however.
Sheer growth in the federal criminal docket has aso been a major influence. The number of cases
referred to United States Attorneys for prosecution has grown considerably during the guidelines era,
reflecting increased resources appropriated for federa law enforcement (BJS, 2001). No decreasein
federal prosecution rate or increase in declination rate, while varying somewhat from crime-to-crime
and year-to-year, has offset the growth in the number of cases referred for prosecution. Theresult is
dramatic growth inthe number of offenders convicted and sentenced in federal court. For example, the
number of drug trafficking offenders sentenced in federal court increased from just under 5,000 cases
in 1984 to nearly 25,000 casesin fiscal year 2001.

This growth in the federal criminal docket is not a reflection of rising crime rates; indeed,
throughout the 1990s, the national crime rate decreased, as measured both by the Uniform Crime
Reports and the National Victimization Survey. Similarly, the number of daily and monthly users of
most types of drugs, and by inference the number of drug dealers, has declined throughout the
guidelines era (BJS, 2001). The federa criminal justice system simply is handling an increasing
proportion of adecreasing number of criminalsin the United States and imposing increasingly severe
penalties upon them.
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2. Sentencing Guidelines: A New | nstrument of Policy Control

As described at the beginning of this chapter, studies of the “scale of imprisonment” have
guestioned whether imprisonment rates vary asaresult of conscious policymaking or from cultural and
historical forces beyond human control (Zimring & Hawkins, 1991). Thedifferent trendsfor different
offense types reviewed in the previous section certainly suggest that federal prison population growth
in the guidelines era has resulted in significant part from deliberate policy choices made by Congress
and the Sentencing Commission. The growth could have been less, or more, but the choicesthat were
made substantially increased the certainty and severity of punishment for many typesof crimes, and for
some crimes quite substantially.

Whileit is often impossible to disentangle the influences of Congress and the Commission on
sentencing practices, it isimportant to note that the datademonstrate that the guidelines can control and
change sentencing practices even in areas where there are no mandatory minimum penalty statutes.
Because they take into account many more factors than the statutes, the guidelines create the potential
for more precisaly targeted policymaking than i s possi bl ethrough mandatory minimum penalty statutes.

Sentencing with explicit and detailed rules, instead of the largely unguided discretion of the
preguidelines era, has created something that did not exist before: apreciselegal instrument for policy
control. One may agree or disagree with the policies the rules represent, but the creation of rulesitself
brings greater transparency to sentencing. This allows al interested parties—whether attorneys
negotiating apleaagreement in aparticular case, or officia s managing the prison popul ation—to better
understand and predict federal sentencing practices (Goldsmith & Gibson, 1998).

To date, the guidelines have been used, often pursuant to explicit congressional directives, to
increase the certainty and severity of punishment for most types of crime. They could, however, be
used to advancedifferent goals, that al so arementionedinthe SRA: “For example, theguidelinescould
be structured and managed “to minimize the likelihood that the federal prison population will exceed
the capacity of the federal prisons, as determined by the Commission.”** Some commentators have
argued that the Commission neglected this goa (Parent, 1992), while others argue that this “capacity
limitation” was given a low priority in the SRA as finally enacted (Stith & Koh, 1993). To date,
Congress has proven willing to appropriate the funds needed to expand the capacity of the federa
prisons to the levels needed to accommodate expanded federal prosecution and increased sentence
severity.

If policymakers choose to limit prison growth in the future, however, the guidelines provide a
precise instrument for controlling federal sentencing policy. Controlling prison populations and
correctional budgets, while protecting the public by reserving prison space for the most dangerous
offenders, has been one of the noteworthy successes of sentencing reform and sentencing guidelines

103 28 U.S.C. § 994(g).
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in the states (Wright, 2002). If controlling the scale of federal imprisonment becomesapriority in the
future, the guidelines are in place to shape sentencing practices to the evolving needs of the system.
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Chapter Three: Presentencing, Inter-Judge,
and Regional Disparity

A. Introduction

Eliminating unwarranted sentencing di sparity wasthe primary goal of the Sentencing Reform
Act [SRA]. The legidative history of the SRA, reviewed in Chapter One, devotes more space
documenting the “shameful disparity” constituting a “major flaw in the existing criminal justice
system” than on any other aspect of preguidelines sentencing practices.'® The SRA directs the
United States Sentencing Commission to establish policiesand practicesthat will “ provide certainty
and fairness in meeting the purposes of sentencing, avoiding unwarranted sentencing disparities
among defendantswith similar recordswho havebeen found guilty of similar criminal conduct while
maintaining sufficient flexibility to permit individualized sentences when warranted by mitigating
or aggravating factorsnot takeninto account in the establishment of general sentencing practices.”'®®
The Commission is aso directed to “assure that the guidelines and policy statements are entirely
neutral asto the race, sex, national origin, creed, and socioeconomic status of offenders.” 1%

Thefollowing two chaptersreview the empirical evidence concerning whether these central
goals of sentencing reform have been achieved. This chapter focuses on inter-judge and regional
differences and the impact of presentencing stages on sentencing uniformity. The next chapter
investigates potential sources of racial, ethnic, and gender disparity.

1. Definitions of Disparity

Formand substance. Whilethereiswidespread agreement that unwarranted disparity should
be eliminated, there is less agreement on how to defineit. Similar treatment for similar offenders
and different treatment for different offendersis the hallmark of fair sentencing. But this formal
definition isincomplete because it does not tell us how to classify offenders as similar or different
(Cole, 1997). We need to identify which characteristics of offensesand offendersarerelevant to our
sentencing goals to know how to classify offenders.

In the federa system, sentencing goals are supplied by the statutory purposes of sentencing
found at 18 U.S.C. 8 3553(a)(2), which were prioritized by the federa sentencing guidelines (Hofer

104 SENATE REPORT, supra note 1.
105 28 U.S.C. § 991(b)(1)(B).
106 28 J.S.C. § 994(d).
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& Allenbaugh, 2003). The guidelines place primary importance on proportionate punishment—
fitting the severity of punishment to the seriousness of the offense. Offense characteristics bearing
on the harms caused by the offense and the offender’s culpability for those harms are especially
relevant to assessing offense seriousness. The need to protect the public from additional crimes by
the offender makes the offender’s risk of recidivism, as measured by their criminal history, aso
highly relevant. Unwarranted disparity is eliminated when sentencing decisions are based only on
offense and offender characteristics related to the seriousness of the offense, the offender’ s risk of
recidivism, or some other |legitimate purpose of sentencing.

Common sources of unwarranted disparity. Inthe debates|eading to passage of the SRA
Congress identified differences among judges in sentencing philosophy and, to a lesser extent,
differences among regions in sentencing practices as common sources of unwarranted disparity.
Research evidencedemonstrated that philosophical differencesamong judges affected the sentences
they imposed, and that sentences varied significantly depending on the judge to whom an offender
was assigned. The Federal Judicial Center’s Second Circuit Study—cited in the legislative history
of the SRA—found dramatic differencesamongjudgesin the sentencesthey imposed on anidentical
set of hypothetical offenders (Eldridge & Partridge, 1974). Judges were sent presentence reports
based largely on 20 actual federal casesrepresenting arange of typical offensesand were asked what
sentencesthey would impose. Differencesof several yearswere common; in one case morethan 17
years separated the most severe from the least severe sentence. The data showed that handfuls of
judgeswere consistently more severe or more lenient than their colleagues. Moreimportant, judges
varied intheir approachesto particular crimetypes. Somejudgestreated drug traffickersrelatively
leniently while sentencing white collar offenders more harshly; other judges displayed the reverse
pattern. Forst and Wellford (1981) al so found significant inter-judge disparity and analyzed therole
played by eachjudges sentencing philosophy ingreater detail. Using asample of 264 federa judges
sentencing adifferent seriesof hypothetical cases, they found that judgeswho were oriented towards
utilitarian goal s (incapacitation and deterrence) gave sentences at | east ten monthslonger on average
than judges who emphasized other goals.

In addition to differences in philosophy among individual judges, severa studies of
preguidelines sentencing found geographical variations in sentencing patterns, suggesting that
different political climates or court cultures can affect sentences. Research sponsored by the
Department of Justice in the 1970s showed that judges placed differing importance on various
factors depending on the region in which they sat (Sutton, 1978; Rhodes & Conly, 1981). Regional
differencesarisenot just fromtheexerciseof judicial discretion, but alsofrom differencesinpolicies
among U. S. attorneys and in the practices of individual prosecutors.

2. I ncreased Transparency of the Sentencing Decision

Sentencing may now be the most transparent part of the criminal justice system. Not only
is sentencing done publically in open court, with factua findings and determinations of law made
on the record, but a detailed database of offense and offender characteristics and the judge’s
decisions are compiled by the Sentencing Commission. With the exception of confidential
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information contained in the presentence report (such as an offender’ s medical history) most of this
information has been made available to researchers and to the public.

We know more about the federal sentencing process today than ever before. One measure
of this growth in understanding is what researchers call the “ percentage of variance accounted for”
by statistical models of the sentencing decision. Variance is a statistical term for the total of all
variations in a group of sentences from the average sentence. Prior to the guidelines, researchers
typically could account for 30 to 40 percent of the variancein sentences. Today that percentage has
risen to over 80 percent, primarily because the factors that determine sentences are in large part
identified in the guidelines themselves and in the data the Commission collects. Sentencing isthe
most-studied stage of the criminal justice process, and investigations of sentencing disparity arethe
most common subject of empirical inquiry in part because of this transparency.

B. Digparity Arising at Presentencing Stages

The SRA focused primarily on sentencing, but Congress and the Commission recognized
from the beginning that sentencing could not be considered in isolation. Decisions regarding how
investigations should be conducted, what charges to decline or dismiss, what plea agreements to
reach, and other decisions made prior to conviction and sentencing can all affect the fairness and
uniformity of sentencing.

As described in Chapter One, the SRA directed the Commission to develop several
mechanisms to monitor, and if necessary, control some of the effects of presentencing stages. The
Department of Justice and the Judicial Conference of the United States al so devel oped policies and
procedures designed to ensure that the guidelines were not undermined by charging or plea
bargaining variations. In 2003, the Department reaffirmed its belief that “[j]ust as the sentence a
defendant receives should not depend upon which judge presides over the case, so too the charges
adefendant faces should not depend upon the particular prosecutor assigned to handle the case.” %’

The detailed federal sentencing guidelines take into account alarge number of aggravating
and mitigating factors in order to precisely tailor the severity of punishment to the seriousness of
the crime and the dangerousness of the offender. Presentencing decisions can result in punishment
that is either more severe or morelenient than the guideline sentence that would otherwise apply to
the case. Uneven charging or plea agreements that fail to fully account for offenders criminal
conduct can result in sentences that are both disproportionate to the seriousness of the crime and
disparateamong offenderswho engaged in similar conduct. Asreviewed below, several mechanisms
leading to this type of disproportionality and disparity have been identified by researchers and by
participants in the sentencing process.

197 Ashcroft Charging Memo, supra note 24, September 22, 2003, at 2.
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Disparity arising at presentencing stages has been described as often occurring “below the
radar screen” (Saris, 1997). Plea and sentencing procedures require that plea agreements be
disclosed to the court, but not all the reasons for presentencing decisions are necessarily stated on
the record, and fewer public documents and statistical data exist to investigate the reasons for, and
effects on sentences of, decisionsto decline or bring charges, or to stipulate to particular sentencing
factsor guideline provisions. Some commentators have called circumvention of the guidelinesthat
would properly apply to acase aform of “hidden departure” (Wolf & Broderick, 1991; Schulhofer
& Nagel, 1997; Hofer et al., 1999; Berman, 2000). Avoiding potentially applicable penalty statutes
or circumventing applicable guidelines may result in sentences, in some cases, that are better suited
to achieve the purposes of sentencing than the sentence that would result from strict adherence to
every applicablelaw. But unlikejudicial departures—which requirereasonsstated ontherecordand
reviewabl e on appeal—presentencing decisions may open agulf between sentencing “ by the book”
and sentencing “by the bargain,” which can undo the transparency and uniformity intended by the
SRA (Freed, 1992).

The extent to which concerns about the effects of presentencing decisionshave provenvalid
isanimportant issuefor federal sentencingtoday andintheyearsahead. Thedataavailableto assess
these effectsare not as detailed and compl ete as data on the sentencing decisionitself. Thedata that
are available, however, suggest that presentencing stages remain important in achieving sentence
uniformity, and that some of the components of guidelines implementation that were designed to
ensure uniformity have proven inadequate to the task or have not worked as intended.

1. Presentencing Stages That Can Affect Sentencing Uniformity

Commentators haveidentified several stagesand decision points prior to sentencing that can
affect the uniformity of sentencing decisions.

I nvestigation techniques. Under the guidelines, sentences are based on detailed facts
concerning offenders’ criminal conduct. Thelinksbetween sentencesand, for exampl e, the quantity
of drugs or money involved in the offense, the presence of a gun, or the location of the crime, are
widely known to prosecutors and police. This enablesthem to predict the likely sentence based on
the facts developed and brought forward at sentencing. Berlin (1993) argues that manipulation of
defendant’ s sentencing exposure during theinvestigation phaseisasignificant source of continuing
disparity in the federal system. For example, rather than arrest a drug seller when his crime first
becomes known, police could choose to make additional purchases until the quantity of drugs
involved reachesthe amount needed to trigger the sentencethe police believe appropriate (Zlotnick,
2004). Judges have recognized aground for departure from the guidelines for some types of police
conduct— “ sentencing entrapment” —when, for example, policeinduceadefendant to cook powder
cocaine into crack cocaine in order to qualify the defendant for a harsher penalty (Fisher, 1996).

Charging decisions. Decisions about which chargesto decline or bring against a defendant

have binding consequences for the final sentence. The guidelines were designed to minimize the
effects of uneven charging decisions in many circumstances, as described in Chapter One. But in
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some cases the statutory minimum and maximum penalties provided for the counts of conviction
constrain the judge's discretion and trump guideline range that would otherwise apply to the
offenders’ conduct (Nagel & Schulhofer, 1989, 1992).

Mandatory minimum statutory penalties sometimes require a sentence above the otherwise
applicable guideline range. For example, many offenders who are convicted of trafficking drug
amountsjust abovethefive- and ten-year threshol ds cannot receivethefull benefit of theguidelines
adjustments for acceptance of responsibility or mitigating role in the offense, because they do not
qualify for awaiver of the mandatory minimum penalty under USSG 85K 1.1 or the “ safety valve.”
Charging an offender with possession of afirearm in furtherance of a drug trafficking crime under
18 U.S.C. 8§ 924(c) usually, although not always, resultsin a sentence above the guideline range that
would apply if thedrug trafficking guideline’ senhancement for possession of afirearmwereapplied
instead (Hofer, 2000). Charging several counts of 18 U.S.C. § 924(c) in the same indictment—so-
called * count stacking”—can result in sentences dramatically higher than the otherwise applicable
guideline range, because mandatory prison terms are increased from at least fiveto at least twenty-
fiveyearsfor each subsequent conviction, even if sentenced at the same time, and must be imposed
to run consecutively (Etienne, 2003). Including a money laundering count in an indictment once
substantially increased theguidelinerangefor conduct that might otherwise have been appropriately
sentenced under adifferent guideline (USSC, 1997). (A 2001 amendment to the guidelinesreduced,
but did not eliminate, this effect of charging decisions.)'®

Inother cases, useof chargesthat understatethetrue offense conduct—for example, charging
drug possession or use of acommunicationsfacility instead of drug trafficking—caps the statutory
sentencing range below the level required by the guidelines for offenders’ real offense conduct
(USSC, 1995). The Commission has more than quintupled the number of cross-references to the
guidelinesthrough the yearsbased on research findingsthat some offendersguilty of seriouscrimes,
such as aggravated sexual abuse, were being charged and sentenced for less serious crimes like
statutory rape or abusive sexua contact (USSC, 1992). Despite these attempts to undo the effects
of undercharging, some evidence suggests that cross references are viewed as optional by some
prosecutors and courts and are not always used as intended (USSC, 1996, 1997).

Plea bargaining. Agreements not to charge or to dismiss charges are often made as part of
pleanegotiations between the parties. Pleaagreements can bereached beforeindictment or between
the time of indictment and sentencing. Plea agreements also may contain stipulations that a
particular sentencing factor or provision of the sentencing guidelines does or does not apply to the
case, or recommendations that a specific sentence is appropriate!® These stipulations and
recommendations may be either non-binding or binding. Courts may reject plea agreements, but
once an agreement with a binding recommendation is accepted, the court is obligated to sentencein
accordance with the agreement. If an agreement is rejected, the court must personally advise the

108 USSG, App. C, Amend. 634 (Nov. 1, 2001).
1% Fed. R. Crim. P. 11(c)(1)(B) and (C).
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defendant that the sentence may be less favorable than the agreed-upon sentence and give the
defendant the opportunity to withdraw his or her guilty plea.'*

Early in the guidelines era, Commission-sponsored research suggested that pleabargaining
wasleadingto circumvention of the guidelinesinasignificant number of cases(Schulhofer & Nagel,
1989, 1992, 1997). In addition to charge bargaining, researchers reported that new types of plea
agreements had developed under the guidelines, including fact bargaining and date bargaining
(Alschuler & Schulhofer, 1989). Fact bargains include agreements on sentence-relevant
considerations, such astheamount of drugsinvolved in an offenseor the presenceof afirearm. Date
bargaining occurs when the parties negotiate over when an offense occurred, in order to use a
particular edition of the GuidelinesManual that ismorefavorableto adefendant than alater edition.

While charging and plea bargaining are officially regulated by nationwide DOJ policies,
researchers reported that in practice these policies were less determinative of prosecutorial conduct
than internal U.S. Attorney’s office policies. Judicial scrutiny of plea agreements, supported by
probation officers’ independent presentence investigations, were often inadequate to control plea
bargaining because both judges and probation officers were heavily dependent on the information
provided by the prosecutor in a given case. In addition, resource limitations and a reluctance to
reject agreements, for avariety of reasons discussed further below, made judicial rejection of plea
agreements that undermined the guidelines relatively rare.

The presentence investigation. Probation officers are responsible for conducting the
presentence investigation and informing the court in the presentence report of all the facts relevant
toguidelinesapplication. Theprobationofficers review of the offense conduct and explicit analysis
of theimpact of the pleaagreement on the sentence helpsinform judges’ review of pleaagreements.
This investigative function that helps ensure that the guidelines are faithfully applied has led
probation officers to be called the “guardians of the guidelines’ (Bunzel, 1995).

Surveys of probation officers have consistently found variations in how offense conduct is
investigated (FJC, 1990; USSC, 1991; Bowman, 1996). Insomedistricts, probation officersconduct
independent investigations, even interviewing prosecution witnesses and examining taped
conversations or laboratory reports. In other districts, probation officersrely on the prosecution’s
version of the offense, even incorporating the government’ s written version of the offense directly
into the “ Offense Conduct” section of the presentence report. The amount of relevant conduct
outsidethe countsof conviction, or potential groundsfor upward or downward departure, uncovered
by the probation officer depends on the intensity of the presentence investigation (Zlotnick, 2004).
If these investigations are waived or abbreviated, relevant differences among offenders may go
undiscovered and dissimilar offenders may be treated similarly.

Filingsof motionsand notices. Statutory provisionsgive prosecutorssolediscretionto seek
certain increases or reductions of sentences. For example, 21 U.S.C. § 841 provides lengthier

10 Fed, R. Crim. P. 11(c)(5).



mandatory minimum prison terms for offenders who commit certain drug trafficking offenses
subsequent to a prior conviction for adrug felony in either state or federal court. To obtain the
increased pendlties, 21 U.S.C. 8§ 851 provides that prosecutors must file notice of their intention to
seek the enhancement prior to the sentencing hearing. Similarly, departures from the guidelinesfor
a defendant’ s substantial assistance in the prosecution of other persons under USSG 85K 1.1, 18
U.S.C. 8 3553(e) and Federal Rules of Criminal Procedure, Rule 35(b) may be granted only upon
motion of the government. (These motions are the only means by which a mandatory minimum
penalty can be waived, other than the “safety-valve’ exception at 18 U.S.C. § 3553(f) for certain
first-time nonviolent drug offenders.) More recently, the PROTECT Act gave prosecutors sole
authority to move for an additional reduction of one offense level for offenders who accept
responsibility for their crimein atimely manner, thereby saving the government the cost of preparing
for trial—adecision that had previously been | eft to the court. In addition, the departure of up to four
levels below the otherwise applicable offense level authorized by the PROTECT Act for offenders
who participate in an authorized early disposition program may be granted only upon motion of the
prosecutor.™*

2. Surveys Suggest Sentencing Disparity Results from Presentencing Stages

Preliminary evidence suggesting that sentencing disparity results from presentencing
decisions comes from surveys of court practitioners. Several times in the life of the guidelines,
researchers have asked practitioners to complete detailed questionnaires on the practical operation
of the sentencing guidelines. While the results of these surveys are not strictly comparable due to
differences in the wording of questions, the surveys reveal the perceptions and concerns of court
practitioners and how those concerns have evolved over the guidelines era.

The earliest warning that charge and sentence bargaining were persisting into the guidelines
eracamefromasurvey of judgesinonecircuit (Alschuler & Schulhofer, 1989). Judgesreported that
the frequency of charge and sentence bargai ning was roughly the same during the guidelines eraas
before, and that new forms of pleabargainswere being developed. Just over two years|ater, as part
of its Four-Y ear Eva uation, the Commission conducted its own survey in which judgeswere asked
the effects of presentencing bargaining on sentencing disparity (USSC, 1991). However, the
majority of judges reported that pre-indictment or post-indictment plea agreements were a source
of unwarranted disparity in only someor afew cases. Only aminority of judges supported additional
regulation of plea agreements beyond the policy statements contained in Chapter Six of the
Guidelines Manual. Many other members of the court community, however, including probation
officers and defense attorneys, identified presentencing decisions as a source of unwarranted
sentencing disparity.

Two more surveys of court practitioners were conducted in the mid-1990s. The
Commission’s Probation Officers Advisory Group conducted a nationwide survey of federal

1 USSG App. C, Amends. 649 (April 30, 2003) and 651 (October 27, 2003); Pub. L. No.
108-21, 88 401(g), 401(m)(2)(B), 117 Stat. 650 (April 30, 2003).
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probation offices and received responses from eighty-five districts (Bowman, 1996). Although not
without methodological limitations (Berman, 1996), the survey reported some troubling findings.
Just over half of the districts reported that “when guideline calculations are set forth in a plea
agreement, they are supported by offense facts that accurately and completely reflect all aspects of
the case.” But 43 percent of the districts reported that this was true just half the time or less.
Probation officers reported preparing presentence reports that described the real offense conduct in
almost all cases, but officersrelied to agreat extent oninformation supplied by prosecutors. Insome
districts and cases, respondents indicated that prosecutors tried to limit or manipulate information
used in applying theguidelines. Inasignificant number of districts, probation officers reported that
the court would usualy or nearly always defer to the plea agreement when it conflicted with
information in the presentence report.

The Federa Judicia Center conducted asurvey of chief probation officersaswell asArticle
[l judges in 1996. The findings showed that “respondents believe much of the discretion that
resided with judges before the guidelines has been shifted to prosecutors’ (FJC, 1997, p. 6). About
three-quarters of district judges and over half of chief probation officers reported that prosecutors
had moreinfluence on thefinal sentencethan didjudges. Thevast majority of respondents reported
that plea agreements in their district contained stipulated facts. More than a quarter of the judges
reported that plea stipulations understated the offense conduct somewhat frequently or very
frequently, while another 12 percent said they did so about half the time. Judges reported that they
did sometimes “go behind” the plea agreements to examine underlying conduct, but they reported
doing so “infrequently.” In contrast to the 1991 survey, 73 percent of judges felt that plea
agreements were a hidden source of unwarranted disparity.

3. Field Studies Suggest Sentencing Disparity Results from
Presentencing Stages

More evidence that disparity arises at presentencing stages comes from field studies
conducted in severa federal districts. This research suggests that different districts have evolved
different “ adaptations’ to the guidelines system and to casel oad pressures and other local conditions
(Braniff, 1993; Bersin & Feigin, 1998). These various adaptations may be more or less formalized
and regularized within agiven district, and may be developed by U.S. Attorneysin each district with
or without coordination with local judges and probation officers. The varioustypes of “fast-track”
programs that were developed in several districts beginning in the late 1990s are an example of a
relatively formalized adaptation. The provisions of the PROTECT Act and recent initiatives of the
Department dealing with early disposition programs are an attempt to centralize and regulate these
mechanisms (DOJ, 2003).

Some districts control their workload with strict intake and charge declination policies,
declining to prosecute, for example, marijuana cases that involve less than a ton of drugs—an
amount that would be amajor federal case in another district (Gleeson, 2003). Still other districts
utilize post-indictment charge bargaining, fact bargaining, or other plea agreements to move their
cases and obtain defendant cooperation, either as part of a systematic program or on amore ad hoc
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basis. One district may employ liberal use of section 5K1.1 motions and departures, while a
neighboring district achievesasimilar overall departureratethrough use of departuresfor mitigating
circumstancesother than substantial assistance (Farabee, 1998). Comparing datafrom four different
federal courts, Storto (2002) suggested that different paths—for example, systematic charge
bargaining inimmigration casesin onedistrict and departure bargai ning in another—can sometimes
lead to similar results.

One of the earliest and most comprehensive series of field studieswasthework of Nagel and
Schulhofer mentioned above (Schulhofer & Nagel, 1989, 1992, 1997). They concluded that
circumvention of the guideline sentence was common, but that such circumvention was not
necessarily “wrong” but “acovert vehiclefor downward departure.” These hidden departureswere
motivated by a variety of reasons, including efforts to save time and resources and to provide
incentives for defendant cooperation in addition to the incentives aready included within the
guidelines. In addition, several areas where the guidelines lacked flexibility were identified, which
caused prosecutors, defense attorneys, and judges to search for ways to circumvent the guidelines
strict requirements. These areas included an overemphasis on harm- and quantity-driven offense
characteristics, arelative neglect of offender characteristics, and overall severity levelsrequired by
statutory minimum penalties and the guidelines pegged to them that were regarded by a significant
number of judges and prosecutors as unnecessarily harsh in some cases, particularly for drug
trafficking offenses. The authors concluded that prosecutorial discretion “if unchecked, has the
potential to recreate the very disparities that the Sentencing Reform Act was intended to aleviate’
and they warned that the system for regulating plea bargaining—relying on 1) probation officers
investigations, 2) judicial review of pleaagreements, and 3) Department of Justice charging and plea
policies—might prove ineffectual.

More recently, Marks (2002) studied the effects of prosecutorial decisions in one district
court, focusing on these same three mechanisms designed to help control disparity, as well as the
relevant conduct rule. Interviews revealed that key participants in the sentencing process were
generally unfamiliar with the contents of the policy statements in Chapter Six governing judicial
review of pleaagreements. “Informational asymmetry” between the government and the court made
itunrealisticfor probation officer investigationtofully inform the court about offenders' real offense
conduct. Implementation of therelevant conduct provision wasfurther hindered by ambiguity inthe
language of the rule, discomfort with therole of law enforcement in establishing relevant conduct,
and discomfort with the severity of sentencesthat often result frominclusion of all relevant conduct
in guidelines determinations. Department of Justice policies then in place were also viewed as
ineffective at achieving charging and plea bargaining uniformity.

A former prosecutor and current federal judge has argued that regional disparities in
prosecutorial conduct are endemic and may beimpossibleto eliminate (Gleeson, 2003). Using drug
couriers as an example, the judge demonstrated how two similar couriers arriving into the country
in two different districts are subject to penalties over fifty percent higher in one than the other, due
to the existence in one district of an agreed-upon program of maximum reductions for role in the
offense for drug couriers.
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The successful effort to restrain judicial discretion...has not produced a system in
which similarly situated offenders are treated alike. Prosecutors have always been
vested with ample discretion, and the Guidelines' diminution of the power of judges
further enhanced the power of federal prosecutors. Differencesintheexerciseof that
discretion among U.S. Attorneys, and by individual U.S. Attorneysin specific cases,
haveresulted in the differential treatment of similar cases, and account for thelion’s
share of the remaining disparities in federal sentencing (id. at 1701).

Judge Gleeson advised the Commission not to concernitself with presentencing disparity, however,
since regiona differences in public attitudes toward different types of crime and other local
conditions make disparate practices inevitable. He concluded this does “not mean that the
Guidelineshavefailed to achievetheir essential goal” of controllingjudicial discretion (id. at 1711).

4, Quantifying the Extent of Disparity Arising at Presentencing Stages

Limited data. While surveysand field research suggest that unwarranted disparity arises at
presentencing stages, such evidence can be challenged asanecdotal and impressionistic. Quantifying
the effects of presentencing decisions is hampered by a lack of systematic data on police and
prosecutorial practices. Only afew numerical estimates have been attempted. Based on their field
studies in ten federal districts early in the guidelines era, Schulhofer and Nagel (1997, p. 1284)
estimated that circumvention of the guidelines occurred in 20 to 35 percent of cases. The only other
attempt to quantify the exact impact of plea bargaining through statistical analysis was conducted
by the Commission inits Four-Y ear Evaluation. The Commission reported that in 14 percent of all
guilty plea cases sentenced in 1989, the plea agreement resulted in a sentence below the minimum
of the original guideline range.

Theseearly estimatesare unreliable basesfor quantifying the preciseimpact of presentencing
stages on sentencing today and more research is sorely needed. Recent revisionsto Department of
Justice policies, which reiterate that pleaagreements areto be placed on the record™*? and forwarded
to the Commission,™ may help facilitate additional researchinthe coming years. Y et the existence
of pre-indictment bargaining, limitationsin the ability of probation officersto investigate and report
offenders’ real offense conduct, and judicial inability or unwillingness to review and reject plea
agreements that understate the real offense will continue to hamper research.

Research based on case documentation submitted to the Commission. The Commission
has periodically used the case documentation it receives on the vast majority of cases sentenced
under theguidelineto shed light on the sentencing effects of charging and pleabargaining decisions.
Original and superceding indictments, plea agreements, and information provided by probation

112 Ashcroft Charging Memo, supra note 24, September 22, 2003, at 5.

113 The PROTECT Act amended 28 U.S.C. § 994(w) to require the Chief Judge of each
district to submit areport of each sentence to the Commission, including any plea agreement.
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officersin presentence reports are studied to reconstruct, as best as possible, offenders' rea offense
conduct and to compare it with the conduct for which they were ultimately held accountable. This
has proven some of the most difficult research undertaken at the Commission. Firstin 1990, as part
of the Four-Y ear Evaluation, and again in 1995 and 2000, the Commission collected an Intensive
Study Sample (1SS)—a representative, random sample of cases sentenced in each year. ThelSSis
discussed in greater detail in Technical Appendix D.

Research based on information provided in presentence reports has been challenged as not
accurately reflecting, for example, evidentiary problems that may attend proof of criminal conduct
in some cases. Thus, estimates of undercharging or fact bargaining may be overstated if they are
based on criminal conduct described by probation officersfor use at the sentencing hearing, where
the rules of evidence and standard of proof are more lax, which could not have been readily proven
a trial. On the other hand, probation officers report that information on potentially applicable
chargesis sometimes not provided to them or to the court, or is excised from the presentence report
if it isnot used to determine the final sentence. This would cause comparisons of the conduct
described in the presentence report with the conduct used for sentencing to under state the extent of
undercharging or fact bargaining. On balance, athough imperfect, data on undercharging or fact
bargaining derived from presentence reports are the most reasonabl e and best available to quantify
how presentencing stages affect the uniformity of sentencing.

Uneven use of statutory penalty enhancements based on prior record. Research over the
past fifteen years has consistently found that mandatory penalty statutes are used inconsistently in
cases in which they appear to apply. Early in the guidelines era, the Commission reported that,
among all offenderswho engaged in conduct that qualified them for amandatory minimum sentence,
only 74 percent wereinitially charged with acount carrying thehighest mandatory penalty applicable
to their conduct (USSC, 1991b, pp. 56-58). Only sixty percent were ultimately convicted and
sentenced at this penalty level or above.

Perhapsthe firmest evidence of uneven use of statutory penaltiesconcerns21 U.S.C. § 841,
which doubles the minimum statutory penalty for drug trafficking offenders who have a previous
conviction for afelony drug offense, aslong as the government files notice of its intention to seek
the enhancement. Because criminal records are relatively straightforward compared to evidence
concerning drug amounts or other factors, evidentiary problems are unlikely to prevent prosecutors
from seeking this enhancement in a large number of cases. Yet the enhancement is more often
avoided than sought. In 1991, the Commission reported that the enhancement was applied in a
minority of qualified cases (USSC, 1991(b), p. 57). Analysis of datafrom both the 1995 and 2000
|SS samplesfound that the proportion of offenderswith prior felony drug convictionswho received
the enhancement was under seven percent (6.5% and 6.9%, respectively).

Department of Justicepoliciesexplicitly permit prosecutorsto forego theenhancement “ after
giving particular consideration to the nature, dates, and circumstances of the prior convictions, and
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the extent to which they are probative of criminal propensity.”*** This policy, however sound in
theory, vests in prosecutors discretion to make sentencing judgments that were traditionally vested
in judges, and that the Commission was designed to make with the benefit of research and study.
There is reason to believe that the criminal history guidelines, which were developed based on
empirical evidenceonthelinksbetween prior convictionsand thelikelihood of recidivism, arebetter
ableto identify high-risk offenders than prosecutors deciding whether to pursue mandatory penalty
enhancements available in the statutes (Krauss, 2003; USSC, 2004).

Uneven use of firearms enhancements. Research on sentencing for possession or use of a
firearm during a drug trafficking or violent offense has also consistently found uneven use of the
statutory enhancement found at 18 U.S.C. § 924(c), aswell asthefirearm offense level adjustments
contained in the guidelines. In 1991, the Commission reported that among drug offenders, only
about 45 percent who qualified for amandatory penalty enhancement under 18 U.S.C. § 924(c) were
initially charged under the statute. This firearms count was later dismissed for 26 percent of the
offendersinitially charged. Analysisof 1995 ISS datafound that only 34 percent of offenders who
qualified for the statutory enhancement based on use of afirearm received the enhancement. Thirty
percent received the guideline SOC instead, while 35 percent received no weapon increase of any
kind (Hofer, 2000). Offenderswho had merely carried or possessed afirearm, as opposed to using
it, were even less likely to receive the statutory enhancement. Notably, Blacks accounted for 48
percent of the offenders who appeared to qualify for a charge under 18 U.S.C. § 924(c) but
represented 56 percent of those who were charged under the statute and 64 percent of those
convicted under it.

Analyses conducted for thisreport found that in 2000, just 20 percent of offenders who used
a firearm received the statutory enhancement, 35 percent received the SOC, while 49 percent
received neither. (Percentages add to more than 100 because a small number of offenders received
both the statutory enhancement and the SOC. These estimates have amargin of error of about plus
or minus ten percent because they are based on arandom sample of cases.) Asin 1995, offenders
who merely carried or possessed afirearm wereeven lesslikely to receivethe statutory enhancement
than those who used it. Data from 2000 also showed the same pattern of disproportionate over-
representation of Blacksamong qualified offenderswho actual ly received the statutory enhancement.

Thereislittleempirical research exploring why enhanced penalties are sought in some cases
and not in others, or whether their usereflectslegally relevant factors, extra-legal factors, or arbitrary
variation. A re-analysis of the Commission’s 1991 data found that racial disparity in use of
mandatory penalties disappeared after controlling for additional factors, including whether the
offender had pled guilty (Langan, 1992). Field research has reported that defense counsel believe
the existence of penalty enhancements that are applicable at the sole discretion of the government
givesprosecutors tremendousbargai ning power to encourage defendant cooperation and discourage
zealous defense advocacy (Etienne, 2003). Without more complete data on the legitimate

14 Asheroft Charging Memo, supra note 24, September 22, 2003, at sec. 1.B.5.
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considerationsthat affect charging decisions, it is not possibleto eva uate the reasonsfor relatively
rare use of these enhancements or the disparities observed.

Department policy was recently clarified to give prosecutors additional direction regarding
use of the statutory firearm enhancement. The policy directs charging one count of 18 U.S.C. §
924(c) in every casein which it isapplicable. If an offender has three or more possible counts and
the predicate offenses are crimes of violence, prosecutors aredirected to charge and pursuethefirst
two such counts. The policy issilent on what should happen to offenderswith two possible counts,
or where the predicate offenses are drug convictions. It also permits exceptionsto theserulesif an
officeis “particularly overburdened” and in other circumstances.'*

Statutory floors and statutory caps. Not seeking statutory minimum penalties can lead to
more proportionate sentencing, because statutory penalties would often trump the otherwise
applicableguidelinerange and prevent mitigating adjustments contained in the guidelinesfrom being
taken into account. From this perspective, high rates of circumvention of potentialy applicable
mandatory penalties may be desirable. Many offenders do not benefit from avoidance of the
penalties in these circumstances, however. In 2002, ten percent of federal offenders (over 6,000)
received sentences above the top of the guideline range that would otherwise have applied to their
case because of atrumping statutory minimum penalty. For another five percent, astatutory penalty
restricted thejudge’ sdiscretion abovethe minimum of theguidelinerangethat would otherwise have
applied. Hispanic offenders, who were forty percent of all offenders, were forty-nine percent of
those whose guideline range was completely exceeded by a statutory minimum penalty. Drug
trafficking and firearm mandatory minimum penatiesarethe primary cause of trumping. Inasmal
number of cases, 80 defendantsin 2001, stacking of firearm countsresulted in statutory penaltiesthat
far exceeded the otherwise applicable guideline range.

On the other hand, charging decisions sometimes limit offenders’ exposure to punishment
below the guideline range that would otherwise apply to their offense. In 2002, 1,379 offenders
were convicted of charges carrying a statutory maxi mum sentence that was bel ow the bottom of the
guidelinerangethat applied to their offense. Thiswasmost often due to conviction of aless serious
immigration offensethan they actually committed, or conviction for use of acommunication facility
to commit a drug trafficking offense instead of drug trafficking itself.

Sentencesthat result from avoi dance of applicable penaltiesmay seemto those most familiar
with a particular case sufficient to meet the purposes of sentencing and more appropriate than the
penalty required by strict application of the statutes and guidelines. Present practices, however,
which lead to strict application in some cases and avoidancein others, result in disparity that cannot
be accounted for by existing data and may be unwarranted. The fact that charging decisions
disproportionately disadvantage minority offendersis further reason for additional research.

151d. at sec. 1.B.6.
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Departurespursuant to plea agreements. Finally, evidencethat pleabargaining hasresulted
in unwarranted disparity isfound in data that “pursuant to a plea agreement” has been the most or
second most-frequently cited ground for downward departuresin recent years (USSC, Sour cebooks,
1997-2002, Thl. 25). Whilethe policy statementsin Chapter Six have always attempted to prevent
judicial acceptance of pleaagreementsthat undermine the guidelines, these policy statements were
amended in 2003 to reiterate that the fact of an agreement aloneisnot sufficient to justify downward
departure absent other mitigating circumstances.™® Whether this change will be sufficient to
reinvigorate the standards for acceptance of plea agreements, which field research suggests are
largely unknown and widely disregarded, is an important question for the future.

One danger is that restriction of explicit downward departures will lead to an increase in
“hidden departures’ achieved through fact bargaining or other methods that fall “below the radar
screen.”  Quantifying the extent of fact bargaining is among the most difficult research issues
because the effects of the bargain are built into the offense level reported to the Commission. Only
by inclusion of all rea offense conduct in the presentence report can the extent of fact bargaining be
detectible to researchers.

5. Presentencing Stages, Disparity, and the Mechanisms
Designed to Control It

Although a lack of data raises a serious obstacle to quantitative research, a variety of
evidence suggests that disparate treatment of similar offendersis common at presentencing stages.
Disparate effects of charging and plea bargaining are a special concern in a tightly structured
sentencing systemlikethefederal sentencing guidelines, becausetheability of judgesto compensate
for disparitiesin presentence decisionsisreduced. While the guidelines contain some mechanisms
to ameliorate the effects of disparate charging and plea bargaining practices—such as the relevant
conduct and multiple count rules, and judicia review of plea agreements—some of these
mechanisms are not working asintended. By their nature, some of these mechanisms tend to work
in one direction. The relevant conduct rule, for example, can increase sentences to account for
criminal conduct that was not charged or that was dismissed prior to sentencing. But thereis no
guidelines mechanism to decrease sentences for an offender who, for example, is convicted of
several counts of 18 U.S.C. 8§ 924 (c) and is therefore subject to multiple consecutive mandatory
penalty enhancements. If some offenders are charged in this manner while other similar offenders
are not, thereislittle ajudge can do to compensate for the resulting sentencing disparity.

The remainder of this chapter is focused exclusively on sentencing. Uniformity is defined
assimilar treatment of offenders who appear to be similarly based on the charges of conviction and
the facts established at the sentencing hearing. Achievement of the more ambitious goa of similar
treatment of offenders who engage in similar real offense conduct will aso depend on uniform
treatment at presentencing stages.

116 YSSG, App. C, Amend. 651 (Oct. 27, 2003).
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C. Inter-judge and Regional Sentencing Disparity

In the legislative history of the SRA, Congress identified unwarranted sentencing disparity
among judges and, to a lesser extent, disparity among regions, as particularly disturbing national
problems.

Sentencing disparities that are not justified by differences among offenses or
offenders are unfair both to offenders and to the public. A sentence that is
unjustifiably highisclearly unfair to the offender; asentencethat isunjustifiably low
isjust as plainly unfair to the public. Such sentences are unfair in more subtle ways
aswell. Sentences that are disproportionate to the seriousness of the offense create
adisrespect for the law. Sentences that are too severe create unnecessary tensions
among inmates and add to disciplinary problemsin the prisons.**’

With over fifteen years of experience under the guidelines, it isfitting to evaluate the success of the
guidelines system at achieving this goal and to identify any problem areas that may remain.

Analyzing sources of inter-judge and regional disparity iscomplicated becausethe potential
sources are so many, varied, and interacting. Differences among judges in sentencing philosophy
has long been identified as an important source of variation in sentencing (Hogarth, 1971; Carroll,
1987). Research sponsored by the Department in the 1970s showed that judges differed in the
importance they placed on various factors depending on the region in which they sat (Sutton, 1978;
Rhodes & Conly, 1981). Sentencing can be influenced by differences among the districts and
circuits in their sentencing case law and “personas’ (Demlietner, 1994). These, in turn, are
influenced by the political climates of different regions of the country. A great deal of research has
established the importance of the local norms of different district courts—what some researchers
have called court communities (Eisenstein & Jacobs, 1977; Ulmer & Kramer, 1996; Ulmer, 1997).
Thenormsof different courtsarea so influenced by practical constraints, such ascourt workload and
the availability of different types of sentencing options.

The use of sentencing guidelines was intended to control the effects of philosophical
differences among judges and varying local conditions.**® But even under a detailed and binding
system likethefederal sentencing guidelines, differences might arise among judgesin how they use
the guideline range, the available sentencing options, or the departure power, al of which could
result in disparity. This chapter begins by examining whether implementation of the guidelines
reduced inter-judge and regional sentencing disparity. It thenturnsto an examination of the various
sources of inter-judge and regional disparity that may remain in federal sentencing today.

17 SENATE Rep. No. 225, 98th Cong., 1st Sess. 45-46 (1983).

118 The |egidative history of the SRA states “[f]or the first time, Federal law will assure
that the Federal criminal justice system will adhere to a consistent sentencing philosophy.”
Id. at 59.
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1. The Effects of the Guidelines on I nter-judge and Regional Disparity

The*central question” about the success of sentencing reform iswhether implementation of
the guidelines reduced unwarranted sentencing disparity. Inits 1992 evaluation of the guidelines
system, the General Accounting Office declared that this question “remained unanswered” (GAO,
1992). Today, better data and methodological innovations permit a more complete answer. The
results of the latest analyses indicate that the guidelines have significantly reduced inter-judge
disparity compared to the preguidelines era.  Although some inter-judge disparity remains, the
influence of judges’ personal philosophy on sentencing decisions has been reduced.

Regarding regional  disparity,
however, theavailabledataandthemethods | The best and most recent statistical
for analyss are less robust and the | analysesindicatethattheguidelineshave
conclusons are less resssuring. The | ggnificantlyreducedinter-judgedisparity

available evidence suggests that regiona compared to the prequiddines era.
disparity remains under the guidelines, and P Preg '

some evidence suggests it may have even
increased among drug trafficking offenses.
Ratesof use of guidelinesmechanismsfor sentencing outsidethe presumptiveguidelinesrange, such
as downward departures for substantial assistance to the government or departures for other
mitigating circumstances vary dramatically among the circuits and the districts. In addition, with
passage of the PROTECT Act!® Congress re-opened the question of what types of regiona
disparities are to be considered unwarranted by creating a new mechanism for regional variation,
“early disposition programs.” %

2. Evidence of Inter-judge and Regional Variation in the Preguidelines Era

Uncontrolled studies. Data showing wide variations in the percentage of offenders sent to
prison by different judges or in different regions, or in the average length of prison sentences
imposed, werewell known in the years preceding guidelinesimplementation. Congress cited some
of these data (Sutton, 1978) in the legislative history of the SRA.*** However, as discussed further
below, simple tabulations of variations in sentences do not demonstrate unwarranted disparity
because different judges and different regions have different types of cases, with differing offense
seriousness and offender criminal histories. Some variation in average sentencesisfully warranted.
Only by controlling for case differences can we determine how much, if any, of the variation was
unwarranted.

119 pyb, L. No. 108-21, § 401(m)(2)(B), 117 Stat. 650 (April 30 ,2003).
120 28 U.S.C. § 991(b)(1)(B).
121 SENATE REPORT, supra note 1, at 41.
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Primary judge effects and interaction effects. Congress was also presented data from
experimental research, which controlled for case differences and isolated the disparity attributable
tojudges. The Federal Judicial Center’s Second Circuit Study (Partridge & Eldridge, 1974) found
dramatic differencesamong judgesin the sentencesimposed on hypothetical offenders. Judgeswere
sent presentence reports representing a range of typical offenses, based largely on actual cases.
Differences of severa years were common. In one case more than seventeen years separated the
most severe from the least severe sentence. The data showed that differences in the average
sentences—what researchers call the “ primary judge effect”—was fairly small for the mgjority of
judges, even though a handful of judges were consistently more severe or lenient than their
colleagues. This average similarity masked more substantial underlying disparities, however.
Judges varied significantly in their approach to different types of cases—what researchers call
“interaction effects.” Some judgestreated white collar offenders more harshly than their peers, but
drug offenders less harshly, while other judges treatment was the opposite. A second study
guantified thesetwo different types of disagreement amongjudges (Forst & Wellford, 1981). Again
using hypothetical cases, the researchers identified how much of the variancein sentences was due
to offense and offender characteristics, and how much was attributable to judges. Twenty-one
percent of the variance was attributable to the primary judge effect, while thirty-four percent was
attributableto interaction effects. Theresearchersaso demonstrated that differences among judges
in sentencing philosophy helped explain their differences in sentencing decisions.

Limitations of research using hypothetical cases. Research using hypothetical cases
demonstrated that some disparity in sentences can be attributed to the judges to whom cases were
assigned. However, critics have questioned whether these findings can be generalized to the real
world (Stith & Cabranes, 1998; see also discussion of the limitations of using hypothetical casesto
evauate the guidelinesin Hofer et a., 1999). Waldfogel (1997) used data on real cases from one
federal district to evaluate the extent of inter-judge disparity in the preguidelinesera. Like previous
researchers, he found that the primary judge effect was less important than the interaction effects,
but these accounted for only 2.3 percent and 9 percent of the variance in sentences, respectively.
Research using hypothetical cases may exaggerate the extent of inter-judge disparity in the actual
casel oad.

3. Research Concerning the Guidelines Effects on Disparity

Thefedera system has been evaluated perhaps more thoroughly than any other, by both the
U.S. Sentencing Commission itself and outside researchers. However, thisincreased scrutiny did
not initially result in consensus about whether disparity had been reduced. Early research, using a
variety of research methods and assumptions, resulted in a spectrum of opinions that varied from
those who believed disparity was reduced (USSC, 1991; Karle & Sager,1991) to those who could
not tell whether there had been significant change (GA O, 1991) to those who believed disparity had
actually gotten worse under the guidelines (Heaney, 1991).

Survey results indicate growing judicial support for sentencing guidelines. When the
federal guidelines were adopted, many judges doubted that the guidelines would be effective in
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reducing disparity (Alschuler & Schulhofer, 1989). As time passed and experience with the
guidelinesincreased, judges began to have more favorable views on the guidelines system. A 1991
survey conducted by the Commission found that judgeswereevenly split between thosethat thought
theguidelinesincreased disparity (31.8 percent), thosethat thought the gui delines decreased disparity
(36.2 percent), and those that thought the guidelines had no impact on disparity (32.0 percent)
(USSC, 1991). Inlater surveys, more respondents recognized that sentencing guidelines could be
an effective tool to reduce unwarranted disparity. By 2001, more than a third (36.9 percent) of
federal district judgesindicated that theguidelines” almost aways’ avoided unwarranted sentencing
disparity for similar offenders convicted of similar conduct. A similar proportion (32.1 percent)
thought that the guidelines often avoided thisform of disparity. Just about aquarter (25.4 percent)
reported that the guidelines only sometimes avoided this disparity, and only ahandful of judges (5.6
percent) reported that the guidelines rarely avoided disparity (USSC, 2002).

Early empirical evaluations of theguidelines. While surveysprovideinsightsinto judges
impressions of the effects of the guidelines, empirical research that examines data on changes in
actua sentencing practicesis necessary to assessif the guidelines have been successful. Evenwith
such data, however, it is difficult to isolate the effects of the guidelines from the effects of other
changes that occurred at the same time as guidelines implementation. Severa early evaluations
illustrate problemsinisol ating the effectsof the guidelinesfrom shiftsinthetypesof cases sentenced
in the preguidelines and guidelines eras. (Heaney, 1989; Karle & Sager 1991; GAO, 1992. See
Hofer et al., 1999, for areview and critique of these early studies.)

The Commission’s previous attempt to evaluate the guidelines’ success at reducing
unwarranted disparity was included in the Four-Y ear Evaluation (USSC, 1991, pp. 279-299). The
report featured a“ Distributional Analysis’ that compared bank robbery, cocainedistribution, heroin
distribution, and bank embezzlement cases sentenced during fiscal year 1985 with similar cases
sentencedinthefirst monthsof full guidelinesimplementation. The Commission matched offenders
from the two time periods on factors deemed relevant to sentencing, e.g., the approximate amount
of drugs, any injury caused to any victims, the defendant’ s role in the offense and criminal record,
and whether the defendant pled guilty or went totrial. Variationsamong the matched groupsat each
time period were compared in terms of the sentence imposed and the expected time the defendant
would actually serve. Because only offenderswho met the strict matching criteriacould beincluded
in the study, the number of defendantsin each group was relatively small. However, the analysis
showed that the distribution of sentences for each group under the guidelines was narrower than in
the preguidelinesera. The Commission concluded from theseresultsthat unwarranted disparity was
reduced by the guidelines.

Severa reviewers criticized the Commission’ s methods, however, and questioned whether
the study so clearly demonstrated success. (Tonry, 1997; McDonad & Carlson, 1993; Rhodes,
1992; Weisburd, 1992. For more thorough analysis of these criticisms, see Hofer et al., 1999.) At
therequest of Congress, the GAO re-analyzed the dataon severa offensesusing somewhat different
techniques. Their analysesreplicated and confirmed the Commission’ sbasic findings, but the GAO
concluded there was insufficient evidence to establish clearly that the guidelines had reduced
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disparity (GAO, 1991). Oneof the problemsidentified by criticswasthe small and unrepresentative
sample of cases used in the study, due to the use of matched groups to achieve comparability of
cases. What was needed was a different method that could examine judge-created disparity in the
caseload asawhole.

4, Recent Research Concerning the Guidelines' Effects on Disparity

The “natural experiment” method. 1n 1991, the economist Joel Waldfogel introduced a
method that has since been used by researchersboth inside and outside the Commission to eva uate
the effect of the guidelines on inter-judge disparity (Waldfogel, 1991). This“natural experiment”
method exploits acommon court procedure: random assignment of casesto judges. By measuring
variation in average sentences before and after guidelinesimplementation among judgesin thesame
random assignment pool, the extent to which judges influence sentences can be quantified.
Waldfogel’ sinitial study reported no decrease in disparity under the guidelines (Waldfogel, 1991).
In 1997, Paynereplicated Waldfogel’ sapproach in moredistricts, with mixed results (Payne, 1997).
Limitations in these early studies, and the great promise of the natural experiment method, led
researchersto extend thework using morerecent dataand morerobust statistical models. (SeeHofer
et a., 1997, for further discussion of al studies using this methodology.)

Later research usingthe® natural experiment” method. Commission staff published results
of its research in the Journal of Criminal Law and Criminology (Hofer et al., 1999) and details of
the analysis can be found in the Technical Appendix accompanying that article. The statistical
model permitted quantification of inter-judge disparity across al the different citiesincluded in the
study, while comparing each judge only to other judges in the same city who were part of the same
random assignment pool. Both the primary judge effect and interaction effects between judges and
seven different offensetypeswere studied. In addition, measures of the amount of variation among
different regionswere calculated. The magnitude of theinfluence of each of the explanatory factors
during the two time periods was measured with the R-squared—the percentage of variance in
sentences accounted for by each factor.

The study compared sentencing in fiscal years 1984-85, immediately beforeimplementation
of the guidelines, with 1994-95, after the guidelines were fully implemented. Two sets of analyses
were conducted. To control for changesin the composition of the bench, the first analysisinvolved
only judgeswho sentenced during both timeperiods. Thislimited theanaysistojust ninecitiesthat
had at | east three judges meeting thiscriteria, however. The primary judge effect accounted for 2.32
percent of the variation in sentencesin the preguidelines era. Under the guidelines, this dropped to
1.24 percent, areduction of ailmost half. Theeffect of judgeswasstatistically significant at bothtime
periods, but was substantially reduced under the guidelines.

The second analysis included all judges who were part of a random assignment pool
involving at least threejudges, regardless of whether they sentenced during both time periods. This
expansion allowed the analysisto include 41 cities. Theoverall pattern of resultswas similar to the
nine-city analysis. Again, the primary judge effect was significant at both time periods, but was
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reduced under the guidelines—2.40 percent in the preguidelines eraand 1.64 under the guidelines,
areduction of one-third. Inthis41-city analysis, the effect of the guidelines appeared more limited
and differences among cities appeared more important.

As in studies conducted in the preguidelines era, the interaction effects between different
offense types and judges were substantially larger than the primary judge effect. Judges disagree
about the appropriate sentence for specific casesto a greater extent than isreveaed by differences
in the primary judge effect, which measures only the “tip of the iceberg” of sentencing disparity.

To examinewhether theeffectsof theguidelinesvaried for different offensesand in different
cities, results were calculated for seven offense types separately. The results suggest that the effect
of the guidelines has not been uniform. For most offenses, the judge effect decreased under the
guidelines, but for robbery and immigration offenses the influence of judges increased.

Most troubling were changesin theinfluence of citieson sentences, which actually increased
inthe guidelinesera. Almost al of the increase was found in drug trafficking offenses, where the
city effect increased from 6.2 before guidelinesimplementation to 12.7 percent under theguidelines.
This suggests more regional disparity in the sentencing of drug cases under the guidelines.
Interpreting the city effect is difficult, however, because cases are not randomly assigned to cities.
In addition, policy changes between 1984-1985 and 1994-95 could exacerbate the effects of the
guidelines. For example, the greater emphasis on drug quantity in sentencing following enactment
of the Anti-Drug Abuse Act of 1986 could create greater disparity between small cities and large
cities, which aredistribution centersfor larger quantities. Notealso that fiscal years 1994-1995 were
prior to adoption of early disposition programs in some districts, which may have contributed to
growing regional disparity in other types of cases, such asimmigration.

Research outsidethe Commission. A reductionininter-judgedisparity under theguidelines
was found in astudy by researchers outside the Commission, who also used the natural experiment
methodology and a highly sophisticated statistical model. Anderson, Kling & Stith (1999) studied
sentencing patterns in 26 cities over 12.5 years among judges who sentenced in both the
preguidelines and guidelines eras. They conducted rigorous tests to confirm the randomness of
assignment to judges and constructed a statistical model that allowed them to test the significance
of changesininter-judge disparity over the entire period of their study. Theseimprovementsin the
model allowed them to detect “changes . . . more pronounced than the mixed results of previous
studies’ (p. 294).

In the preguidelines era, the expected difference in sentence lengths between two typical
judges was about 17 percent of the average sentence length. Under the guidelines, this difference
fell to 11 percent. Because average sentences arelengthier in the guidelines era, agiven percentage
of disparity among judgesresultsin alarger absol ute differencein months of imprisonment. Taking
into account these changes, the authors report: “For 1986-87 when the mean sentence length was
29, the expected inter-judge difference was 4.9 months, which fell to 3.9 monthsin 1988-93 when
the mean sentence length was 35.” Further tests indicated that the switch to guidelines, and not
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changes in the composition of the bench or in the types of cases sentenced over the period of their
study, accounted for the decrease in inter-judge disparity.

Theseauthors suggest that the enactment of mandatory minimum penaltiesfor drug offenses
in 1986 may have contributed to the decrease in disparity for drug offenses. They also notethat the
effects of discretionary decisions by law enforcement officers and prosecutors at presentencing
stageshavegreater influenceunder theguidelinessystem, sincelater actors havefewer opportunities
to ameliorate any effect of disparate treatment prior to sentencing. Someof theinter-judge disparity
in preguidelines sentencing was likely ameliorated by the parole guidelines, which affected the
prison time actually served by offenders prior to implementation of “truth-in-sentencing.”

The sentencing guidelines have reduced ) —
inter-judge disparity. At thistime, findingsfrom | The sentencing guidelines have
research using the natural experiment method have | made significant progress toward
not been challenged and it appears unlikely that a | reducing disparity caused by
more powerful method for studying the effects of | judicial discretion.
the guidelines on inter-judge disparity will be
found. The convergenceof findings by researchers
both inside and outside the Commission lends additional credibility to the results. The conclusion
isclear: thefederal sentencing guidelineshave made significant progresstoward reducing disparity
caused by judicial discretion.

D. Continuing Disparity Under the Guidelines

Though clearly reduced by the guidelines, inter-judge sentencing variations that cannot be
explained by differences in the caseload remain statistically significant today. Regional disparity
al so appearsto remain and may haveincreased for sometypes of cases. How can disparity continue
in a system of detailed and binding sentencing rules? The remainder of this chapter reviews the
evidencethat inter-judge and regional disparity continueto exist in federal sentencing and explores
how it occurs.

1. Continuing Regional and | nter-judge Disparities

Thenatural experiment methodisbest for establishing whether inter-judgedisparity hasbeen
reduced by implementation of the guidelines, but it is not as precise as other methods for measuring
the amount of inter-judge and regional disparity today and comparing the effects of judges and
regions with the warranted effects of legally relevant considerations, such as the seriousness of the
crime and the criminal history of the offender.

Uncontrolled comparisons. The Commission’s annua Sourcebook of Federal Sentencing

Statistics and additional information found at the Commission’'s website
(http://www.ussc.gov/LINKTOJP.HTM) contain a wealth of information on departure rates and
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other sentencing variations that some commentators have used to question the guidelines’ success
(Miller, 2002; Mercer, 2003). These data compare the sentencing practices of each federal district
with other districts and with national rates and averages. The data show that the types of sentences
imposed and the average sentence lengths for offenders convicted of various types of crime vary
among the districts. The rates of departure for substantial assistance or other mitigating or
aggravating conditions also vary substantially among the districts and circuits.

These regional variations do not necessarily indicate unwarranted disparity, however,
because different districts sentence different types of crimes within the general offense categories
found in the reports. The types of fraud sentenced in the Southern District of New York (average
fraud sentence 23.5 months) are different than the frauds sentenced in the District of North Dakota
(average sentence 11.4 months). The guidelines themselves require different sentences for frauds
involving different amounts of monetary |oss, different numbersof victims, and many other specific
offense characteristics.'® Similarly, variations in the rates of a particular type of departure among
different districts must be evaluated within alarger context of each district’ s distinctive adaptation
totheguidelinessystem. Inferring unwarranted disparity from uncontrolled comparisonsof average
sentences or rates of departure may be erroneous.

Multipleregression studies. One source of variation in sentences that is clearly warranted
isdifferences in the types of cases sentenced by each judge and in each district. Researchers have
sought to control for legally relevant differences among cases using the statistical technique of
multipleregression. Many studies of racial and ethnic disparity have also included measures of the
district and circuit in which each case was sentenced. These studies suggest that differences in
offense seriousness, defendant criminal history, or other legally relevant factors account for the
largest shareof variation among cases, but that some statistically significant variation among regions
remains unexplained.

Albonetti (1997) reported that the probability and length of imprisonment for drug offenses
sentenced inthe early yearsof the guidelineswas affected by regionin about half of thecircuits, after
controlling for offenselevel, criminal history points, and anumber of other legally relevant factors.
Everett and Wojtkiewicz (2002) grouped the circuits into five regions and reported harsher
sentencing in the southern circuits and more lenient sentencing in the northeastern and western
circuits. Kautt and Spohn (2002) reported a statistically significant effect in drug cases sentenced
in 1997-1998 in aminority of circuits. These studies did not use the presumptive sentence method,
discussed in greater detail in Chapter Four and in Technical Appendix D, to control for legally
relevant differencesamong cases. Thisintroduces some avoidable errorsin the results, because the
effectsof trumping mandatory minimum statutes, mandatory firearm sentencing enhancements, and
other legally relevant considerations binding on the judge were not properly specified.

1?2 See USSG 82B1.1.
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A new approach: hierarchical modeling. Recent developmentsinthefield of statistics(see
e.g., Raudenbush & Bryk, 2002) haveintroduced researchersto anew method that may be superior
to multipleregression for studying inter-judge and regional differencestoday. Hierarchical models
avoid some types of statistical bias that can arise in multiple regression models and also permit
researchersto explorethedirect effects of factors on sentencesand the conditioning effectsof higher-
level factors on lower-level factors. For example, the effect of district workload on the extent of
departure in adistrict might be studied using a hierarchical model. Several studies have appeared
in the last two years using these new methods to investigate regional variation in sentencing under
thefederal guidelines (Ulmer et al., 2001; Albonetti, 2003; Spohn, 2003). One such study has been
published at the time of thiswriting (Kautt, 2002).

Inastudy of federa drug trafficking sentences, Kautt found variations between jurisdictions
that could not be accounted for by the legally relevant differencesincluded in her model. Districts
and circuitsboth affected sentences, with theinfluenceof districts moreimportant than theinfluence
of circuits. Districts also appeared to differ in the way that legally relevant factors influenced
sentences. From these results Kautt concluded that “ despite the federal system’s congressionally
mandated return to determinate sentencing, extra-legal factors (specifically jurisdictional effects)
continueto influence thefederal sentencing system anditsoutcomesdirectly andindirectly . . . these
findings indicate afar greater concern: that the mechanisms of federal structured sentencing may
foster certain forms of extralegal sentence disparity” (Kautt, 2002, p. 659).

Hierarchical models are a powerful new tool for studying regiona variation, but they are
“delicate and complex” (Kautt, 2002, p. 645). Mis-specification of the relationship among
explanatory factors might distort results in unpredictable ways. For this reason, using the
presumptive sentence method to represent legally relevant considerations seems desirable. (Kautt
considered but rejected the use of apresumptive sentence model for reasonsthat are unclear, seeid.
at 649, n. 15.) Additiona research with hierarchical models using the presumptive sentence to
control for legally relevant differences among cases could prove very useful.

A new hierarchical analysis of inter-judge and regional disparity. For this report, a
hierarchical model of the determinants of sentence length was developed, using the presumptive
sentenceto control for differences among casesin thelegally relevant factors taken into account by
the guidelines and mandatory minimum statutes. Both judges and districts wereincluded aslevels
of analysis. All cases sentenced in 2001 with full information were analyzed, with the exception of
cases handled by visiting judges. Appendix D contains additional details of thisanalysis.

The analysis showed that legaly
relevant differencesamong casesexplainthe | Research using the most current
vast majority of variationamongjudgesand | statistical models continues to show
regionsin sentencelength. Fully 73percent | relatively minor inter-judge and

of sentence variation isaccounted for by the regional disparity not explained by case
guidelines and statutes. The amount of differences

variation that is associated with judges or

101



districts is relatively small. Of the 27 percent of variance that is not accounted for by the
presumptive sentence, just 2.9 percent isassociated with judgeswithin each judicial district, and 2.8
percent is among judicial districts. The remaining is unexplained case variation. The judge and
district levels provide relatively minor variation of sentences compared to case differences.

2. Mechanisms for Disparity Within the Guidelines System

Congressional attention has recently focused on potential disparity arising from varying
downward departure rates for mitigating circumstances identified by judges (Mercer, 2003;
PROTECT Act, 2003). Less attention has been paid to other potential sources of disparity. These
include variation in rates of other types of departure, such as rates of departures for substantial
assistanceto the government or the extent of such departuresfor different formsof assistance (Saris,
1997; Maxfield & Kramer, 1998; Farabee, 1998). The PROTECT Act authorized anew ground for
departure for defendants who participate in qualified early disposition programs. In addition, the
guidelines give judges discretion over placement of the sentence within the guideline range,
including, in some cases, whether to use a sentencing option such as probation.

Relative contribution of different mechanisms to sentence variation. To assessthe
influence of each of these mechanisms on sentencing disparity, a multiple regression analysis of
sentences imposed in 2001 was undertaken. Details of this analysis are provided in Technical
Appendix D. In addition to the presumptive sentence, the analysis included variables indicating
whether the case 1) received a sentence within the guideline range, but above the minimum of the
range, 2) received an upward departure, 3) received a downward departure for a mitigating
circumstanceidentified by thejudge, or 4) received adownward departurefor substantial assistance.

As in other analyses using the _ _ _ —
presumptive sentence, the guideline and | Among discretionary mechanisms within

statutory factors represented by the |the guidelines system, substantial
presumptivesentenceaccountedforthevast | assistance departures contribute the
mgjority of variation in sentences in 2001 | gregtest amount to variation in sentences,

—75 percent. (Slight differences in the A . T
amount of variation accounted for by the Wh”e.JUdgeS use of the guidelines range
contributes the least.

presumptive sentence are expected due to
the different populations of cases included
ineachanalysis.) Amongthemechanisms,
substantial assistance departures accounted for the greatest amount of the remaining variation in
sentence length—4.4 percent. Other downward departures contributed 2.2 percent, while upward
departures contributed just 0.29 percent. Only 0.07 percent of the variation was explained by use
of the guideline range above the guideline minimum.

It may be surprising that substantial assistance departures account for so much more
variability in sentence length than other types of downward departures, because the rate of the two
types of departure are similar—17.1 percent and 18.3 percent, respectively (USSC, 2001, Thl. 26).
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However, the extent of departure for substantial assistance is on average far greater. The mean
departure length for substantial assistance was 43 months (or a mean 56 percent decrease from the
guideline minimum), while the mean departure length for other downward departures was just 20
months (or a mean 47 percent decrease from the lower average guideline minimum found among
offenders receiving these departures).

Therelative unimportance of placement within the guideline range above the minimum may
alsobesurprising. Almost 38 percent of offendersreceived asentence abovethe guidelineminimum
in 2001, and 13.8 percent were sentenced at the guideline maximum (USSC, 2001, Thl. 29). But the
average difference between the guideline minimum and the sentenceimposed i n these cases wasj ust
6.8 months. It should be noted, however, that at the lower end of the sentencing table a six month
differencemay bethe difference between asentence of simpleprobation and six monthsin prison—a
distinction of considerable importance to the offenders involved.

A total of just over 82 percent of the variation in individual sentence lengths could be
explained by the model. This does not mean that 18 percent of the variation in sentences is
unwarranted. The model only identified the relative importance of different mechanisms—how
frequently the mechanismis used and how far from the presumptive sentence offenders affected by
the mechanism are sentenced. It did not attempt to determine if the mechanisms were being used
appropriately and uniformly. For this we must turn to research specific to each one.

3. Departures upon Motion of the Government

Several types of sentence reductions can be made only upon motion of the government.
Departures from the guidelines and guideline adjustments for various forms of defendant
cooperation—such as “substantial assistance in the prosecution of other persons’ under USSG
§5K1.1, 18 U.S.C. § 3553(e) and Federa Rulesof Criminal Procedure, Rule 35(b); participationin
an “early disposition program” under USSG 85K 3.1 p.s.; and timely “ acceptance of responsibility”
under USSG 83E1.1(b)—may all be granted only upon motion of the government. Research on
several of these mechanisms has revealed considerable regional variation, suggesting that uniform
practiceshavenot beenin place. Policies put in place subsequent to the PROTECT Act aretoo new
to be evaluated with the data avail able for this report.

Downward departures for substantial _ _
assistance. Downward departures for | Rates of substantial assistance
substantial assistance to the governmentinthe | departures vary widely among the
prosecution of other personsaremadepursuant | districts.
to USSG 85K 1.1. Thepolicy statement permits
such a departure only upon the motion of the
government, but it does not require that the judge depart whenever the government so moves.
Research has shown, however, that judges almost always grant these departures when amotion is
made (Maxfield & Kramer, 1997). The rates of substantial assistance motions vary among the
districts. In 2002, the national rate was 17.4 percent of all offenders. Fivedistricts had ratestwice
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ashigh asthenational rate, with threedistricts having ratesover 40 percent (USSC, 2002, Table 26).
On the other hand, 12 districts had substantial assistance departure rates less than half that of the
national rate, while three had rates of less than five percent.

Policy statement, section 5K 1.1 sets out a non-exhaustive list of reasons for judges to
consi der when determining the appropriate extent of areduction. However, no detailed nationwide
policies governing how substantial assistance motions should be used, nor how the extent of the
departure should be determined, have been promulgated by either the Department of Justice or the
Sentencing Commission (Lee, 1997; American College of Tria Lawyers, 2001). Case law has
established some principles for determining the extent of departure in some circuits.'”® The
Commission has received limited reports of standardized discounts in some districts, athough in
other districts, once a motion is made the determination of the sentence is left entirely to the
discretion of the sentencing judge. The mgority of sentencing judges reported cases where a
defendant had substantially assisted the government, but had not received a motion for a departure
on that ground (FJC, 1997).

Given thewide variety of behaviorsthat can qualify adefendant for a substantial assistance
departure, some commentators have suggested that courts are given insufficient guidance regarding
the appropriate extent of departure (Berman, 2002; Bowman, 1999). Some have argued that
substantial assistance departures are a source of continuing unwarranted disparities (Tease, 1992;
Marcus, 1993; Gyurici, 1994; Lee, 1994, 1997), although others have cautioned that differencesin
rates of departure do not necessarily result in sentencing disparities (Weinstein, 1998; Storto, 2002).

Empirical research on substantial assi stancedeparturesisextremely difficult becausedetailed
information on the most important legally relevant consideration—the nature of the defendant’s
assistanceto thegovernment—isavailableonly to the prosecutorsfamiliar withthecase. WhileU.S.
attorneysofficesarerequired to document thereasonsunderlying every substantial assistancemotion
(DQOJ, 1992), these records are not collected into a comprehensive database that can be used for
empirical analysis. However, what research has been done indicates that substantial assistance
departures may be a source of continuing sentencing disparity.

A comprehensive study of substantial assi stance departureswasundertaken by the Sentencing
Commission in the mid-1990s (Maxfield & Kramer, 1998). It included a survey of U.S. attorney
offices policies on substantial assistance, site visits to eight districts, and an examination of the
types of cooperation given by a random sample of defendants receiving substantial assistance
departures, as determined by analysis of the presentence reports prepared in the case. Theresearch
uncovered irregular and inconsistent policies and practices among the various districts.

123 See Federal Judicial Center, Guideline Sentencing: An Outline of Appellate Case Law
on Selected Issues, § VI.F.2 (2002).

104



Q) While every U.S. attorney office reported some review process for the
approval of substantial assistance motions, and four out of five offices had
written policies regarding the use of substantial assistance motions, review
of asampleof casesshowed that in practicedistrictsfrequently diverged from
their stated policies.

2 Different U.S. attorneys offices were consistent in authorizing motions for
offenderswho provided information agai nst other persons, or participatedin
the investigation of other persons, or testified against them. But different
offices varied in whether and how they considered information offenders
provided concerning their own criminal conduct.

(©)) Six out of ten offenders who provided some assistance did not receive a
section 5K 1.1 motion, suggesting that prosecutors generally require that the
assistance be substantial.

4) Offenders at higher levels of a criminal conspiracy are not more likely to
benefit from a departure for substantial assistance than are lower-level
offenders. Although occurring in some specific cases, the so-called
“cooperation paradox” in which more culpable offenders receive shorter
sentences than less cul pable offenders was not common.

5) Offenders providing similar types of assistance received varying magnitudes
of departure. Offenders with longer presumptive guideline sentences tended
to receive greater reductions.

A lower annual rate of substantial assistance departures for Blacks has been a consistent
finding in the guidelines era. Minority defendants may, in fact, be less trusting of government
officias, less willing to become “snitches’ due to pride or fear of reprisal, or less well-positioned
to provide useful information than White offenders. Maxfield and Kramer found that Whites and
women were more likely to receive a motion after controlling for offense type, guideline range,
weapon involvement, and ahost of factorsrelevant to sentencing. However, are-analysisby Langan
(1996, 2001) found that part of the difference between the races was due to their different rates of
pleading guilty, and that the statistical significance of the remaining difference was questionable.
Neither of these studies could adequately evaluate whether there might be legitimate reasons for
differences in substantial assistance departure rates among different groups due to lack of data on
the nature of the assistance various offenders provide. Beginning in 1992, Department policy
required prosecutors to “maintain documentation of the facts behind and justification for each
substantial assistance pleading.”*** No standards for how thisinformation isto be recorded appear
to have been promulgated and the data have not been compiled or made available to outside
researchers.

124 Terwilliger Bluesheet, supra note 43.
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Rule 35 sentencereductions. Inadditionto substantial assistance departures, U.S. attorneys
offices can file motions with the court to have previously imposed sentences reduced based upon
post-sentencing cooperation by an offender. These are known as Rule 35(b) motions. Dataon the
use of Rule 35(b) motions or on factors that might account for their use have been very difficult to
obtain (Marcus, 1985). The Commission does not reliably receive reports on sentence reductions
following the sentencing hearing, so analyses using the Commission’ s monitoring databases cannot
detect their effects on sentences. However, a recent paper using data from the Federal Bureau of
Prisons presented the first empirical look at these reductions (Adams, 2003). It suggests that
regional variationsin practice found with 85K 1.1 motions may be present with Rule 35(b) motions
aswell.

Thenumber of offendersreceiving Rule 35(b) sentencereductionshasincreased dramatically
over theguidelinesera, from 30 offendersin 1988 to 1,453 offendersin 2000, the last year for which
dataareavailable. Theaverage extent of the reduction hasremained fairly stable through the years,
varying between 30 and 42 percent of the originally-imposed sentence, although the extent varies
by district. Drug offenders are by far the most frequent beneficiaries of Rule 35(b), accounting for
80 percent of the reductions. The use of Rule 35(b) varies significantly among the districts. Most
districts account for less than one percent of offenders receiving Rule 35(b) reductionsin any given
year, but in one recent year ten districts accounted for over two percent of offenders receiving the
reduction while one district accounted for over 15 percent.

Downward departuresfor participation in early disposition programs. The Department
recently informed the Commission that prosecutors in certain districts have developed early
disposition, or “fast-track” programs, that grant participating offenders sentencing concessions.**
How many districts have employed these programs, and for how long, is not known. These
programs offer defendants a sentence reduction, in the form of a downward departure, charge
dismissal, or some other benefit, in return for the defendant’s waiver of certain procedural rights.
These rights might include a prompt guilty plea, awaiver of appeal rights, and in cases involving
non-citizens, the defendant’ s agreement to immediate deportation. Practitioners and commentators
have expressed concern that the presence of these programsin somedistricts, and their absencefrom
neighboring districts, couldlead to disparate sentencing outcomesfor offenders convicted of similar
conduct (USSC Hearing, 2003). Theabsenceof reliableinformation onthetypesof caseswhich are,
andwhicharenot, sentenced pursuant to early disposition procedures prohibitsana ysi sof theimpact
of these programs on sentencing disparity. But as discussed below, the presence of fact track
programsin some districts explains agreat deal of regional variation in downward departure rates.

The PROTECT Act sought to formalize and standardize these practices. Per the act, the
Sentencing Commission authorized a downward departure from the guidelines of “not more than

125 |_etter from Eric H. Jaso, Counselor to the Assistant Attorney General, DOJ, to Hon.
Diana E. Murphy, Chair, USSC, regarding “Fast-Track Program,” August 12, 2003.
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four levels” for offenderswho participatein these programs.’?® The Department hasoutlined criteria
to be used to authorize early disposition programsin somedistricts.*”” Whether these devel opments
will ensure uniformity of sentencing under these programs cannot yet be determined. Evaluation
of these programswill be possible only if the Department and relevant U.S. attorney offices provide
data which reveal the workings of the fast track process.

4, Variability of Within-Guidelines Sentences

Congress recognized in the SRA that no set of rules could anticipate every circumstance
relevant to the sentencing decision. In addition to authorizing departures in exceptional
circumstances, Congresspermitted the Commission to design guidelinesthat providealimited range
of prison timefor each category of offender."® The Commission determined that in thelower zones
of the sentencing table, judges should have discretion to sentence offenders to prison terms or to
choose from avariety of sentencing options.’”® At the highest offense levels the guideline rangeis
over six yearsand judges may impose sentences anywherewithinit. Discretionwithintheguideline
range permits consideration of subtle differences among offenses and offenders that are not
considered by the guidelines, but that do not meet the exceptional standards for departure.
Guidelines commentary encourages use of the range to take account of differences in offense
seriousness in some circumstances.'®

Use of sentencing options. The Commission’sannual Sourcebook contains information on
the use of the sentencing range and sentencing optionsfor varioustypes of offenses. Figure Ffrom
the 2002 Sour cebook, reproduced on thefollowing page, showstheimprisonment rates of offenders
who areéligiblefor anon-prison sentencing option for nine offense categories. Many offenderswho
could receive a sentence of probation under the guidelines are imprisoned instead. Imprisonment
ratesof probation-eligible offendersrangefrom over 80 percent for immigration offenders(reflecting
their frequent lack of a United States residence and imminent deportation) to about 20 percent for
larceny offenders. All other offense types vary between 20 and 50 percent of probation-eligible
offendersreceiving imprisonment instead. Thesefindingshaveremained fairly stablefrom year-to-
year.

126 USSG 85K 3.1 (policy statement).

127 Ashcroft Fast-Track Memo, supra note 46, Sept. 22, 2003.
12628 U.S.C. § 994(b)(2).

29 USSG §5C1.1.

% See e.g., USSG §2C1.2, comment. n. 3.
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The Commission’ s website contains thisinformation for each district and each circuit. (See
webpagefor eachjurisdictionat http://www.ussc.gov/JUDPACK/JP2002.htm, Thl. 6). Nationaly,
45.9 percent of offendersfor whom probationisan option receiveimprisonment instead, but thisrate
varies significantly by district. In 2001, the ratesin each district varied from alow of 9.3 percent
to ahigh of 78.1 percent. (Districtsthat sentenced fewer than 30 probation-eligible offenders were
excluded from these anal yses because their rates can be dramatically affected by asmall number of
offenders.) The incarceration of probation-eligible fraud offenders, for example, varied from 17
percent to 38 percent between New Jersey and Pennsylvania, two contiguous districts.

Some of thisregional variation can be accounted for by differences in the specific types of
offenses and offenders sentenced in each region. A 1996 Commission report examined factors
associated with judges’ useof sentencing options(USSC, 1996). Usingamultipleregression model,
it was found that criminal history, employment status, role in the offense, citizenship, and mode of
conviction accounted for much, but not all, of the variation in the use of sentencing options. Judges
are more willing to consider community placement for offenders who are employed, who plead
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guilty, and who played alesser rolein their offense. The guidelines themselves discourage judges
from using a probationary sentence for offenders with acriminal history category of 111 or above.™*

Placement within theguidelinerange. For offenderswho do not recelveasentencing option
or adeparture, judges must decide on aterm of imprisonment within the prescribed guidelinerange.
The Sourcebook of Federal Sentencing Satistics provides the percentage of offenders who are
sentenced at the bottom, lower half, middle, upper half, or top of the guidelinerangefor 32 different
offense categories (USSC, 2002, Thl. 29). Overdl, in 2002, 59.8 percent of offenders were
sentenced at the bottom of the ranges, 14.8 in the lower half, 8.9 percent at the middle, 6.4 percent
inthe upper half, and 10.1 percent at the top of therange. Thisdistribution isslightly skewed to the
bottom of the range compared to state guidelines systems on which dataare available. For example,
the Virginia Crimina Sentencing Commission reports that in fiscal year 2003, 65 percent of
offenders were sentenced bel ow the midpoint, 16 percent at the midpoint, and 19 percent above the
midpoint (Virginia Crimina Sentencing Commission, 2003, p. 18).

Judgesindifferent guidelinessystems, and different judgesin thefederal system, varyin how
they approach the guidelinerange. In some state guidelines systems, the presumptive sentenceisin
the middle of the guideline range. (See e.g., Kansas Sentencing Commission, 2002, p. 42
Pennsylvania Commission on Sentencing,
2000.) Judges use the lower and upper ends of
Different guidelines systems, andtoa | the range for mitigated and aggravated
minor extent different federal judges, | sentences that do not rise to the level of a

federa system, the bottom of the range is most

typically used.'*

There appears to be general consensus among federal judges about how to approach the
guidelinerange. In addition, plea agreements often specify where in the guideline range the parties
agree the sentence should fall. Only a few judges use another part of the guideline range more
frequently than the bottom of the range. Among the 911 federal judges who sentenced at least ten
cases between 1999 and 2001, the bottom of therange wasthe most typical sentencefor 880 of them.
Twenty-four judges, however, most typically sentenced between the bottom and midpoint of the
range, while two most typically sentenced between the midpoint and the top. Just one judge used
the midpoint of the range most frequently, while four judges sentenced at the top of the range most
frequently. It seemslikely that judicial sentencing philosophy, rather than differences among the
types of cases sentenced, account for these different approaches to the guideline range. While

181 USSG §5C1.1, comment. n. 7.

132 18 U.S.C. § 3553(a) requires judges to “impose a sentence sufficient, but not greater
than necessary, to comply with the purposes’ of sentencing. When determining “the particular
sentence to be imposed” the court shall consider “the kinds of sentence and the sentencing range
established” by the guidelines.
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generating aform of inter-judge disparity, these atypical practicesarenot widespread and fall within
the range of discretion reserved for judges by the SRA.

5. Departures for Exceptional Circumstances

Commentators (Berman, 2000) and empirical analyses have suggested that departures for
aggravating and mitigating circumstances articulated by the judge could be a continuing source of
unwarranted sentencing disparity in the guidelines system (Gelacak et al., 1996; Farabee, 1998;
Adams, 1998). Congress enacted the PROTECT Act to further limit the circumstances when
downward departures are authorized. The Act became effective on April 30, 2003, and the
Commission’s guidelines amendments pursuant to it became effective October 27, 2003, after the
data for this report were collected. Thus, the effects of the Act are not addressed in this report.
Research on sentencing practices prior to the Act suggest that downward departures may well be
contributing to inter-judge and regional disparities, but that the reasonsfor variationsin downward
departure rates have been poorly understood.

The Commission’s report on departures. As part of its Fifteen-Year Evaluation of the
guidelines system, the Commission published a special report, Downward Departures from the
Federal Sentencing Guidelines (USSC, 2003), which discussed the PROTECT Act and some of the
concernsthat motivated it. Empirical analyses presented in the report demonstrate that the number
of cases sentenced within the guideline range decreased from 1991-2001. Until 1994 this decrease
was attributablelargely to an increasein departures for substantial assistanceto the government, but
after 1995 these departures declined dlightly and other downward departures for mitigating
circumstances began to increase.

Rates of departure vary by offense _ _
type, with the rate of departure for | Several possiblefactorshavecontributed
immigration offenses increasing | to the increases and variations in

substantially over the same years that the | downward departure rates.
number of immigration offensesincreased

substantially. Rates of departure also vary

dramatically from district to district. While a clear mgjority of districts in 2001 had mitigating
circumstance departure rates of less than ten percent, a quarter had rates of 10-20 percent and the
remainder had rates even higher. Three districts had rates over 50 percent.

The Commission’s departure report discussed several possible reasons for the increasing
departure rate, as well as the concerns raised during debates preceding passage of the PROTECT
Act. The Supreme Court’s decision in Koon v. United Sates,** which held that an abuse of
discretion standard applied to appellate review of departures, was discussed in Congress as a cause
of increased departures. However, the Commission’s report cited evidence suggesting that the
impact of Koon was negligible. Thereport also showed that appeal s of downward departures by the

13 518 U.S, 81 (1996).
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government wererare both before and after the Koon decision, only ranging between 25 and 43 cases
per year in five recent years. The data suggested that in 2001, the government initiated at |east 40
percent of all downward departuresfor mitigating circumstances, often aspart of an early disposition
program or other guilty pleaarrangement. Therate of downward departuresfor reasons other than
substantial assistance that were not initiated by the government appeared to be approximately 10.9
percent in 2001.

The causes of variation in the rates of departure, and their potential effect on unwarranted
sentencing disparity, isacomplicated issue that cannot be resolved through simple examination of
the reported rates. Problems with document submission (Mercer, 2003) and data accuracy (GAO,
2003) aso complicate careful analysis. The strengthened reporting requirements put in place by the
PROTECT Act and data collection improvements undertaken by the Commission are expected to
address some of these concerns. When assessing the role of departures in creating unwarranted
sentencing disparity during the first fifteen years of guidelines sentencing, however, caution is
advisable and caveats are unavoidable.

District factorsinfluence therate of departure morethan circuit factors. For thisreport,
a new analysis using a hierarchical model compared the amount of variation in departure rates
associated with circuitswith theamount associated with districts. (Detailscanbefoundin Technical
Appendix D.) The caselaw governing various grounds for departure varies somewhat from circuit
to circuit (Nagel & Galacek 1996; Lee 1997; Johnson 1998) and different circuits have been
recognized as having different climates or “personas’ regarding their amenability to departure
(Demlietner, 1994). But resultsfromthehierarchical analysissuggest that differencesincircuit case
law or climate, whileexerting somesignificant influence over departurerates, arelessimportant than
differencesamongthedistricts. Only about one quarter of thevariationin downward departurerates
is attributable to the circuits, while three quarters is attributable to districts.

The GAO’s exploration of regional variations. Recent research by the GAO investigated
how much regional variation in departure rates can be accounted for by differences in offense and
offender characteristics (GAO, 2003). The GAO found “major variation among certain judicial
circuitsand districts’ (id. at 3-4) inthe likelihood of departure in drug trafficking cases, even after
controlling for avariety of offense and offender characteristics, including thetype of druginvolved,
the presence of aweapon, the severity of the offense, whether the defendant pled guilty, and whether
the offense was eligible for amandatory minimum penalty or the safety valve. Differences among
circuits and districts in the likelihood of departure were usually reduced after controlling for these
characteristics, indicating that some of theregional variationisdueto thedifferent typesof casesand
offendersin the various regions. Significant regional variation remained, however. For example,
downward departure remained 6.78 times more likely in the Ninth Circuit than in the Eighth, even
after controlling for offense and offender characteristics.

Because “empirical data on all factorsthat could influence sentencing were not available”

the GA O noted that the remaining differences“may not, in and of themselves, indicate unwarranted
sentencing departuresor misapplication of theguidelines.” AstheCommissionnotedinitsresponse
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to the draft GAO report, severa factors that might help account for regional variation in departure
rateswerenot includedinthe GAO’ sanalysis. Most noteworthy, the GAO did not take into account
the existence in severa districts of formal, government-created “fast track” programs that offer
departures as part of apleaagreement as an incentive for quick waiver of certain defendant rights.

USSC replication and extension of the GAO analysis. To estimate the impact of “fast
track” on regiona variation in departure rates, the GAO's anaysis was replicated including a
variableindicating whether a“fast track” program involving departureswasin placein aparticular
district. A letter from the Department of Justice to the Commission on August 12, 2003 was used
to identify those districts having such programs during the years of our analysis. The results show
that regional variation in downward departure rates is greatly reduced when the presence of “fast
track” programsinsomedistrictsistakeninto account. In particular, theincreased odds of departure
in the Fifth, Ninth, and Tenth Circuits (when compared to the Eighth Circuit, the same circuit used
for comparison in the GA O report) are reduced by more than two-thirds. The variation in departure
rates accounted for by “fast track” programsis much greater than the variation accounted for by all
of the offense and offender characteristicsincluded in the GAO’s analysis combined.

However, while the highest departure rates are clearly due to the presence in some districts
of “fasttrack” programs, significant variation remainsafter controlling for these programs. Theodds
of receiving adownward departure for mitigating circumstances remain over three times higher in
the Ninth Circuit than in the Eighth, almost three times higher in the Second, and two times higher
in the DC circuit. In the Fifth Circuit, on the other hand, the odds of departure are just 17 percent
that of the Eighth Circuit. As noted above, however, district practices are more important than
circuit factorsin determining the departurerate. WithintheNinth Circuit, the oddsof departurevary
from Montana, with odds less than half those found in the District of Minnesota (again, the
comparison districts used by the GAO) to amost twice the odds in the Northern District of
California. (Arizona and Southern California were excluded due to the unusual case types and
workload found in theseborder districts.) Similarly, while most of thedistrictsin the Fourth Circuit
havelower oddsof downward departurethan Minnesota, the District of Maryland hasslightly higher
odds. Clearly, practices particular to each district have a substantial impact on the departureratesin
those districts.

Continuing debate over which regional variationsarewarranted. ldentifying the reasons
for regional variation in departure rates will not settle the policy question of whether the variation
iswarranted or unwarranted. Numerous commentators have argued that some regional variationis
warranted by local conditions. In addition to different workload pressures (Braniff, 1993)
commentators have suggested that different crimes generate different levels of public concernin
different regions, which should bereflected in the sentencesimposed (Broderick, 1993; Ragee 1993,
Sifton, 1997). It has aso been argued that departure can be used to ameliorate the unwarranted
disparity that can arise when some offenders are prosecuted in federal court while others are
prosecuted in state court where sentences are more lenient (O’ Hear, 2002). Regiona variation in
sentencing has been, and will likely continue to be, alively area of research and debate.
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Chapter Four:
Racial, Ethnic, and Gender Disparities
In Federal Sentencing Today

A. Examining Group Differences

1. Disparity, Discrimination, and Adverse | mpacts

Fair sentencing isindividualized sentencing. Unwarranted disparity is defined as different
treatment of individual offenderswho aresimilar in relevant ways, or similar treatment of individual
offenderswho differ in characteristics that are relevant to the purposes of sentencing. Membership
in a particular demographic group is not relevant to the purposes of sentencing, and there is no
reason to expect—and some might argue no to reason to care—if the average sentence of different
demographic groups are the same or different. Aslong astheindividualsin each group are treated
fairly, average group differences simply reflect differences in the characteristics of the individuas
who comprise each group. Group disparity is not necessarily unwarranted disparity.

Discrimination. Sadly, however, history teaches that sometimes individuals are treated
differently because of theracial, ethnic, or gender group to which they belong. The SRA singles out
anumber of demographic characteristics for special concern, directing the Commission to “assure
that theguidelinesand policy statementsareentirely neutral astotherace, sex, national origin, creed,
and socioeconomic status of offenders.”*** Different treatment based on such characteristics is
generally called discrimination (Blumstein, 1983). Discrimination may reflect intentional or
conscious bias toward members of agroup, or it may result from adistortion of rational judgment
by unconscious stereotypes or fears about agroup or greater empathy with persons more similar to
oneself. Whatever the cause, discrimination is generally considered the most onerous type of
unwarranted disparity and sentencing reform was clearly designed to eliminate it.

Adver seimpacts. Inaddition to discrimination, group differencesmay reflect adifferent type
of problem. Inits 1995 report to Congress, Cocaine and Federal Sentencing Policy (1995), the
Commission recognized that discrimination cannot be the sole concern of those interested in fair
sentencing. If a sentencing rule has a disproportionate impact on a particular demographic group,
however unintentional, it raises special concerns about whether theruleisanecessary and effective
meansto achievethe purposes of sentencing. Initscocainereports, the Commission wasaddressing
the sentencing of crack cocaine defendants (over eighty percent of whom are Black) who are given
identical sentencesunder the statutes and the guidelines as powder cocai ne offenderswhotraffic 100

134 28 U.S.C. § 994(d).
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timesasmuch drug (the so-called 1-to-100 quantity ratio). Congresschosetomoreseverely pendize
thosedealingin crack cocaine because of aperception that crack had proven peculiarly harmful. The
Commission stated that “the high percentage of Blacks convicted of crack cocaine offensesis a
matter of great concern. . . . [W]hen such an enhanced ratio for a particular form of a drug has a
disproportionate effect on one segment of the population, it is particularly important that sufficient
policy bases exist in support of the enhanced ratio.” (USSC, 1995, p. xii.) For these reasons, the
Commission carefully analyzed the relative harmfulness of the two forms of cocainein its reports
to Congressto arrive at its recommendation that cocaine sentencing be reconsidered (USSC, 1995,
1997, 2002).

This principle—that rules having a disproportionate impact on a particular group be
necessary to achievealegitimate purpose—isfoundin other legal contexts, such asemployment law.
The individual and societal interests at stake in criminal sentencing are even greater than in the
employment context, and asimilar analysis can apply and has been used in several criminal justice
contexts (Gastwirth & Nayak, 1997). Sentencing rules that are needed to achieve the purposes of
sentencing are considered fair, even if they adversely affect some groups more than others. But if
a sentencing rule has a significant adverse impact and there isinsufficient evidence that theruleis
needed to achieveastatutory purpose of sentencing, then the rule might be considered unfair toward
the affected group. These distinctions between warranted and unwarranted group differences, and
between discrimination and adverse impacts, will be used in the examination of group differences
in this chapter.

2. A Growing Minority Caseload

Elimination of any vestigesof discrimination and reduction of unsupportabl eadverseimpacts
are especially important as the proportion of minorities in the federa offender population grows.
Figure 4.1 shows the percentage of federal offendersin each of the three major racia and ethnic
groups sentenced in the federa courts from 1984 until 2001. (Unlike the Bureau of Prisons, the
Commission classifies Hispanic offenders based on national origin, regardless of race. Thus, the
White, Black, and Hispanic categories are mutually exclusive.) While the mgjority of federa
offendersinthepreguidelineserawere White, minoritiesdominatethefederal criminal docket today.
Most of this shift is due to dramatic growth in the Hispanic proportion of the caseload, which has
approximately doubled since 1984. This growth is due in large measure to the growth of
prosecutions for immigration law violations.

A small but significant proportion of thefederal caseload consistsof Native Americans, who
areincluded along with Asiansand Pacific Islandersinthe* other” category on thechart. Dueto the
special federal jurisdiction over Native American lands, they are subject to federal prosecution for
many offenses, such as motor vehicle homicide or sexual assault, that are usually prosecuted in the
state courts when committed by other groups. The Commission formed aspecial Native American
Advisory Group to address the concerns of the Native American community, and their 2003 report
is available on the Commission’ s website at http://www.ussc.gov/INAAG/NativeAmer.pdf.
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Figure 4.1: Racial and Ethnic Composition of Federal Offender
Population

1984 18935 1986 19587 1988 19839 1980 1991 1942 18993 1994 1995 1996 1987 1998 1999 2000 2001
Rscal Year

3. A Growing Gap in Sentencing

Figure 4.2 displays trends in average sentences for the three major racial and ethnic groups
from the preguidelines era through the first fifteen years of guidelines implementation. The gap
between White and minority offenders was relatively small in the preguidelines era. Contrary to
what might be expected at the time of guidelinesimplementation, which was also the period during
which large groups of offenders became subject to mandatory minimum drug sentences, the gap
between African American offenders and other groups began to widen. The gap was greatest in the
mid-1990s and has narrowed only slightly since then. Similar gaps or disproportionalities can be
observed in the proportion of majority versus minority offenders who receive non-imprisonment
sentences instead of prison terms.
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Figwre 4.2: Estimmted Time Served by
Various Racial and Ethnic Groups 1984-2001
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What explains the gap? A great deal of research over many decades, in both state and
federa courts, hasestablished that most of any gap between ma ority and minority offendersreflects,
toagreat extent, legally relevant differencesamong individual group membersinthetypesof crimes
committed and in criminal records (Hagen, 1974; Spohn, 2000). No careful student of sentencing
research seriously disputes this finding. A great deal of controversy remains, however, over how
much, if any, of the gap remains after accounting for the effects of legally relevant factors, and
whether any of this gap is due to discrimination on the part of judges. This question remains an
active area of research both within the Sentencing Commission and in outside agencies and among
academic researchers.

The definitions discussed at the beginning of thischapter give usthree possible explanations
for the gap among Black, Hispanic, and other offenders:

o Fair differentiation: Offendersreceivedifferent treatment based onlegally relevant
characteristics needed to achieve the purposes of sentencing.

o Discrimination: Offendersreceivedifferent treatment based ontheir race, ethnicity,
gender, or other forbidden factors.

o Unsupportable adverse impact: Offenders receive different treatment based on
sentencing rules that are not clearly needed to achieve the purposes of sentencing.

116



The remainder of this chapter details the evidence regarding how much each of these
explanations contributesto the gap among different demographic groupsinfederal sentencingtoday.
Genera conclusions can be summarized at the outset. Most of the gap among different groups
resultsfrom fair differentiation among individual offendersin the seriousness of their crimesandin
their criminal histories. Discrimination on the part of judges contributes little, if any, to the gap
among racial and ethnic groups. Discrimination, in the form of paternalism, may make asmall but
significant contribution toward more lenient treatment of female offenders.

A significant amount of the gap between Black and other offenders can, however, be
attributed to the adverse impact of current cocaine sentencing laws. In addition, other changesin
sentencing policies over the past fifteen years, particularly the harsher treatment of drug trafficking,
firearm, and repeat offenses, have widened the gap among demographic groups. Whether these new
policies contribute to crime control or to fair and proportionate sentencing sufficiently to outweigh
their adverse impact on minority groups should be carefully considered by policymakers.

B. Studying Racial, Ethnic, and Gender
Discrimination in Sentencing

1. Continuing Concern in the GuidelinesEra

Concern over possible racial or ethnic discrimination in federal sentencing remains strong
today, fifteen yearsafter implementation of guidelinesdesigned to eliminateit. No sentencingissue
has received more attention from investigative journalists or scholarly researchers. Inrecent years,
feature articles in major newspapers have undertaken anayses of federa sentences and concluded
that racial discrimination persists (Frank, 1995; Flaherty & Casey, 1996). Support for these
alegations has been strengthened by academic researchers who reached similar conclusions in
studies presented at conferences and published in professional journals (Albonetti, 1997, 1998;
Hebert, 1998; Steffensmeier & Demuth, 2000, 2001; Kautt & Spohn, 2002; Mustard 2001; Kempf-
Leonard & Sample, 2002; Everett & Wojtkiewicz, 2002; Schanzenbach, 2004; Spohn, 2004).

Gender discrimination hasreceived | ess attention but al so has generated an interesting range
of views(Daly, 1995). Argumentsthat women properly should receivemorelenient sentencesbased
on their status as women has been criticized by advocates of formal neutrality (Nagel & Johnson,
1994; Segal, 2001) but defended by others who see women as often playing more mitigated rolesin
thelir offenses, or as having, because of their status as women, morefamily responsibilitiesthat may
justify more lenient sentences (Raeder 1993, Coughenour, 1995; Wald, 1995). Others have argued
that gender differences should not be seen as representing excessive leniency for women but as
excessive harshness for men, who are often subject to the same pressures and responsibilities as
women (Daly & Tonry, 1997).
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It is clear that the Commission must address these concerns and identify whether
discrimination based on demographic status persists and, if so, how it is manifested and what can
be done to eliminate it.

2. Research on Discrimination under the Guidelines

Proving discriminationisdifficult if adecision maker choosesto hideit or isnot even aware
of it, but researchers have developed statistical methods that are widely accepted as means for
inferring consciousor unconsciousbias. Thegeneral approachisto examinealarge number of cases
and measuretheinfluenceof thelegally relevant characteristicsonthetypesand lengths of sentences
imposed. Theaverage sentencesof different racial, ethnic, or gender groupsare then compared after
accounting for the effects of legally relevant factors. If, for example, men on averagereceivelonger
sentences than women, even after controlling for differencesin the types of crimesthey commit and
in their criminal records, then we may infer that sentences are influenced by gender or something
correlated with gender.

The advent of sentencing guidelines has been aboon to thiskind of research. By definition,
the guidelines identify almost all of the factors that are legally relevant to the sentencing decision
(factors that may justify a departure are an exception). Like other sentencing commissions, the
United States Sentencing Commission collects and disseminates |arge datasets that can be used to
study federal sentencing decisions, and many researchers have used these data to study
discrimination. Almost twenty different studies have addressed racial, ethnic, or gender
discrimination in federal sentencing using these datasets in the fifteen years since full
implementation of the guidelines. (They arelisted in the bibliography, Appendix A.)

Thestudiesagreeon severa general points. First, legally relevant considerationsaccount for
by far thelargest share of variation in sentencesamong federal defendants. When disparity isfound,
itismore prevalent in casesreceiving adeparture than in cases sentenced within the guidelinerange.
And unexplained differences in the sentencing of women compared to men are greater than any

unexplained differences in the sentencing of

] different racial and ethnic groups. On other
Thestudies agreethat legally relevant | jmportant questions, however, the studies
considerations account for thelargest | diverge.  Different studies vyield different

shareof variation in sentencesamong | answersastowhether discriminationinfluences
federal defendants sentences at all and, if so, how much. These
studiesal so disagreeonwhichracial and ethnic
groups are discriminated against and exactly
where in the criminal justice process this discrimination occurs. Some of the variation in
conclusionsresultsfrom differencesamong authorsin how they define disparity and discrimination.
Many of the differences, however, result from the different research methodol ogies empl oyed.
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Limitations in previous research. Several problems have plagued much of the existing
research into discrimination in federal sentencing. Most difficult to overcomeis the lack of good
dataon all thelegally relevant considerations that might help explain differencesin sentences. The
lack of data is especially severe regarding circumstances that might justify departure from the
guidelines. Sincethese circumstancesare, by definition, expected to be unusual or atypical, dataon
themisnot routinely collected. (Dataare collected on thereasonsfor departurein casesthat receive
one, but whether the same circumstances are present in cases that do not receive a departure is not
routinely collected.) This lack of data can cause some legally appropriate differentiations among
offenders to appear as discrimination.

In addition, because welack dataon case characteristicsthat might justify departurein some
cases, several researchers have ignored departures when modeling the legally relevant factors that
might explain differences among groups, or have treated departure and non-departure cases
separately. Given the known disproportionate rates of departure among different racial and ethnic
groups (Kramer & Maxfield, 1998; Adams, 1998), failure to include departure status as a control
variable inevitably leads to race and ethnicity effects. But these effects may, in fact, reflect the
legally relevant differences among offenders that cause judges to depart in some cases but not in
others.

Other problems with previous research include the complexity of the federa guidelines
system and its interactions with mandatory minimum statutes. Mustard (2001) described the non-
linear relationship between offenselevel and sentence length and offered one approach to moddl it.
Hofer and Blackwell (2000) described the effects of mandatory minimum statutes that trump the
guidelinerangein some cases. For example, conviction under amandatory minimum statute hasno
effect in cases where the guideline range is higher than the minimum penalty, but in other casesthe
mandatory minimum penalty “trumps’ the guideline range and forces judges to impose higher
penalties than required by the guidelines. Simply including, in a standard regression equation, a
variable indicating the presence of a mandatory minimum penalty will mis-specify these important
legal differences among cases. Because mandatory minimum penalties disproportionately apply to
minority offenders, failure to correctly specify these complex lega interactions will lead to
exaggerated race and ethnic effects.

In an important article recommending a new approach to studying disparity in a guidelines
system, Engen and Gainey (2001) argued that previous findings on disparity under sentencing
guidelines had to be reconsidered.

Conventional approachesto modeling the effectsof these variableson sentencingare
not adeguate in this context because they fail to specify the relationships prescribed
by law between offense severity, offender history, and sentencing outcomes. Asa
result, extant research on the effects of legal and extralegal factors, in the context of
guidelines, may have produced biased estimates and reached erroneous conclusions.
p. 1208.
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A new “ presumptive sentence’” model for the federal courts. The method suggested by
Engen and Gainey, the “ presumptive sentence” model, can be modified to solve severa, although
not al, of the problems that plagued earlier research on discrimination in federal guidelines
sentencing. Legally relevant factors, and the complex interactions among them, can be specified
with a single independent variable representing the “presumptive sentence,” i.e., the minimum
months of imprisonment required by the guidelines or any trumping mandatory minimum penalty
applicablein the case. The effects of variations in departure rates among groups can be accounted
for by including variablesrepresenting whether aparticul ar defendant received any of thethreetypes
of departure. In effect, the model predicts that each defendant will receive the minimum penalty
required by law unless they receive a departure, in which case their sentence will be reduced or
increased by the average length for that type of departure among all offenders who receive one.

Oncerace, ethnicity, and gender are added to the model, we can investigate whether judges
systematically vary from the model’s prediction to the disadvantage of any group. Use of the
presumptive sentence model solvesthe problem of non-linearity noted by Mustard (2001), and also
can control for the effects of trumping mandatory minimums described by Hofer and Blackwell
(2000). Engen and Gainey showed that a presumptive sentence model out-performed (that is,
accounted for more of the variation in sentences) than other approaches when studying disparity in
Washington state. They also demonstrated that previousresearch using model sthat failed to address
the non-linearity problem had exaggerated racial and ethnic effects. The presumptive sentence
model cannot overcome a lack of complete data on al legally relevant considerations that might
influence judges, but it is the best available method for investigating discrimination in federal
sentencing today.

C. Reaultsfrom Recent Research

1. Racial and Ethnic Disparity

The best-performing model. Commission staff have used the presumptive sentence
approach to test whether thereis evidence of systematic discrimination against minoritiesor menin
federal sentencing today. Details of the data and statistical models used can be found in Hofer and
Blackwell (2002) and in Technical Appendix D. Analyses were performed using data on U.S.
citizenssentenced under the guidelinesinfiverecent years. (Inclusion of non-citizens, who areoften
non-White, confounds race and ethnicity effects with those of citizenship, detention prior to
sentencing and pending deportation, lack of aU.S. residence, and other factors.) The Commission’s
statistical model out-performed any other reported in the published research, accounting for over 80
percent of the variation in sentences imposed—an excellent result for regression research of this
kind, and ameasure of how thoroughly we understand the factors affecting federal sentencingtoday.

In order to get a sense of the relative degree to which various offender characteristics
influence the sentencing decision, the model included—in addition to each offender’s race,
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ethnicity, and gender—their age, college attendance, and whether they supported any dependents.
To assess whether judges weigh some legally relevant factors differently than the guidelines rules
themselves, several such factors were included in the model along with the presumptive sentence.
These included the general type of offense (property, drug, white collar, or other), the type of drug
involvedindrug offenses, the offenders’ criminal history, whether they pled guilty, and whether they
received a guideline adjustment for possession or use of afirearm.

The decision to imprison. Figures 4.3 and 4.4 display the results of the Commission’s
analysis of judges decisions to use sentencing options other than imprisonment in those zones of
the Sentencing Table where options are permitted. Figure 4.3 presents the percentage increase or
decrease in various groups odds of going to prison in comparison to a contrast group. Odds for
Blacks and Hispanics are compared with those for Whites, odds for offenders with no dependents
are contrasted with those with dependents, odds for offenderswith some college are compared with
thosewho did not attend college, and odds for men are compared with women. In addition, for each
of thesefive groups, which arelisted along the bottom of the chart, results are further broken down
into three offense groupings indicated with different bars. Reading from left to right, the black bar
in each group represents results for the overall caseload, the white bar represents results for drug

Figure 4.3: Odds of Imprisonment Compared
Five Offender Characteristics for Combined Years 1998-2002
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offenses only, and the striped bar indicates non-drug offenses. Only results that are statistically
significant are displayed: amissing bar means that the result for that group was not significantly
different from their contrast group.

Beginning with resultsfor Blacksand Hispanicson theleft sideof Figure4.3, theblack bars
show that when considering the overall caseload, atypical Black or Hispanic offender has somewhat
greater odds of being imprisoned when compared to atypical White offender. (“Typica” in this
senseisan offender who hasaveragevalueson all theother explanatory variables, such asan offense
of average seriousness.) However, the white bars and the missing striped bars indicate that these
greater odds are restricted entirely to drug trafficking offenses. The odds of atypical Black drug
offender being sentenced to imprisonment are about 20 percent higher than the odds of atypical
White offender, whilethe odds of aHispanic drug offender are about 40 percent higher. Therelative
importance of race and ethnicity can befurther evaluated by comparing it with the effects of having
dependents or attending college. These factors reduce the odds of imprisonment for all types of
cases, but generaly by a smaller amount.

Figure 4.4 displaystheresults of separate analysesfor malesand femalesin each group. The
white and black bars show that it is male Black and Hispanic offenders who have greater odds of
imprisonment than White males. Female Black and Hispanic offenders actually have somewhat

Figure 4.4: Odds of Imprisonment Compared
Males & Females in Each Group for Combined Years 1998-2002
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lower odds of imprisonment than their White counterparts. Whilethe benefit of having dependents
or attending college is shared by both maes and females, the disadvantage of being Black or
Hispanic is borne entirely by males. Additional discussion of gender effectsis found in a later
section of this chapter.

Percentage changesin odds of thetypereported in Figures 4.3 and 4.4, although commonin
the research literature, are notoriously difficult to interpret. An increase in odds does not directly
eguate with an increasein relative risk of imprisonment (Badus, et a., 1990); nor does 40 percent
increased odds mean that 40 percent more Hispanic offendersareimprisoned than White offenders.
Langan (2001) has warned that reliance on odds ratios in reporting results of disparity research can
easily lead to an overestimation of the importance of afactor in decision-making. He has supplied
amethod for trandlating odds ratios into measures of the “proportional reduction in error.” Using
this method, the odds ratios were translated into estimates of the number of offenders for whom
knowledge of race or ethnicity improves the ability to predict who receives sentences of
imprisonment instead of alternatives. Knowledge of race or ethnicity helps account for the
imprisonment decision in under twenty cases sentenced in the three yearsincluded in the analysis.

Some of the effects we observed could be due to unmeasured, but possibly legitimate,
considerations that are correlated with gender, race, or ethnicity. If women are morelikely to have
child-rearing responsibilitiesthat |ead to longer departures, thiswoul d appear in our dataasagender
effect. Another such possibility results from a presentencing decision: whether to detain offenders
at their bail hearing rather than release them awaiting conviction and sentencing. Some offenders
are routinely detained due to statutory presumptions in favor of detention for certain classes of
crime,"* or for other factors, such asrisk of flight. Some of these detained offenders, who might
otherwise have received probation or non-imprisonment options under the guidelines, are
subsequently sentenced to prison “time served” upon conviction. If minority offenders are
disproportionately represented among this group, it would appear asarace or ethnicity effectinthis
anaysis.

Thelength of imprisonment. For offenderswhom judgeschoosetoincarcerate, the question
iswhether ssimilar offenders receive similar prison terms, or whether there are average differences
among groups that cannot be accounted for by legally relevant characteristics. Figures4.5 and 4.6
display differences in the lengths of sentence, expressed as a percentage of the average sentence,
imposed on various groups compared to the same contrast groups as Figure 4.3 and 4.4. The black
bar again shows differences for all offenses combined, the white bar shows drug offenses only and
the striped bar shows non-drug offenses.

For Black offenders, the results are once again limited to drug trafficking offenses and to
male offenders. Thetypical Black drug trafficker receives a sentence about ten percent longer than
asimilar Whitedrug trafficker. Thistranslatesinto asentenceabout seven monthslonger. A similar
effect is found for Hispanic drug offenders, with somewhat lesser effects also found for non-drug

12518 U.S.C. § 3142(¢).
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Figure 4.5: Lengths of Imprisonment Com pared
Offender Characteristics in Combined Y ears 1998-2002
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Figure 4.6: Lengths of Imprisonment Compared
Males & Females in Each Group for Combined Years 1998-2002
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and female Hispanic offenders. Therace and ethnicity effectsfor drug offendersare greater than the
effects of college attendance or having dependents.

Because the presumptive sentence model predicts that the sentence imposed will be the
minimum sentencerequired by law adjusted uniformly for any departurethat wasgranted, theeffects
we observe can arise in only two ways. Judges can 1) place some offenders above the presumptive
sentence, that is, above the bottom of the guideline range or the minimum statutory penalty, or 2)
depart from the guidelines non-uniformly. Because variables that indicate whether an offender
received any of the three types of departure areincluded inthemodel, differencesin departurerates
among the groups are controlled in this analysis. Any departure effect must therefore arise from
differences in the average extent of departure among the groups. These findings indicate that all
types of Hispanic offenders are placed above the minimum required sentence more frequently than
similar White offenders, or receive somewhat lesser reductions when receiving a downward
departure. The same is true of Black drug trafficking offenders and Black males. Research
regarding both of these possibilitiesis reported later in this chapter.

As with the analysis of the decision to incarcerate, it is possible that differences among
groupsin legally relevant characteristics on which we have no datamay account for these findings
in whole or in part. There may be differences among groups in numerous factors that judges
legitimately may consider when deciding where to sentence within the guideline range or how far
to depart. These could include differences in the seriousness of the offenses committed by the
groups, or intheir criminal histories, that are not adequately captured by the guideline offense level
and criminal history score. Particularly with regard to departures, there may be differencesin the
kind and degree of aggravating or mitigating factors present in the cases. For motions based on a
defendant’ s substantial assistance to the government, there could be differences in the type and
degree of the offender’ s cooperation.

Do these findings confirm the discrimination hypothesis? While any unexplained
differencesin thelikelihood of incarceration or in the lengths of prison termsimposed on minority
and majority offendersis cause for examination, thereis reason to doubt that theseracial and ethnic
effects reflect deep-seated prejudices or stereotypes among judges. Most noteworthy is that the
effects, which are found only for some offense types and for males, are also unstable over time.
Separate year-by-year analyses, presented in Figure 4.7, reveals that significant differencesin the
likelihood of imprisonment arefound in only two of thelast five yearsfor Black offenders, and four
of thelast five for Hispanic offenders.

Asshown in Figure 4.8, the effects on sentence length are more persistent, but disappear for
both Black and Hispanic offendersin the most recent year for which dataare available. Offense-to-
offense and year-to-year fluctuations in racia and ethnic effects are difficult to reconcile with
theories of enduring stereotypes, powerlessness, or overt discrimination affecting sentencing of
minorities under the guidelines.
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Figure 4.7: Odds of Imprisonment
Offender Characteristics Year-by-Y ear Analysis 1998-2002
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Skepticism that discrimination is a significant factor in sentencing under the guidelinesis
further reinforced by the findings of McDonald and Carlson (1993), the GAO (1992), and by
previous work at the Commission (Katzenelson & Conley, 1997). McDonald and Carlson (1993)
found some race effects in some years for some kinds of offenses, but none in other years or with
other types of offenses. They warned “[a]ny findings that are sensitive to minor changes in model
specification such as these must be interpreted with caution” (p. 106). Katzenelson and Conley
found that when they learned more about specific court practices, findings that at first appeared to
indicate discrimination turned out to reflect benign court practicesthat may have actually benefitted
minorities. Intheir analysis of sentencing in the Ninth Circuit, Hispanic drug trafficking offenders
received sentences averaging about five months longer than Whites. But further investigation
revealed that one district charged drug couriers caught crossing the border from Mexico with
significant amounts of drugs only with drug possession instead of the more serious charge of drug
trafficking. The offense level of these largely Hispanic offenders (based on the drug possession
guideline) under-represented the seriousness of their actual offense and their sentencestended to be
higher than “similar” offenders at the same level. Dueto the charging practicesin that district, the
presumptive offense level misrepresented the true seriousness of the offense and judicial
compensation (sentencing higher than the presumptive sentence) appeared in the statistical analysis
as an ethnicity effect.

Perhapsthebest conclusionisthat if discrimination affectsthe decisionsof even somejudges
in some cases, the number of cases affected is small and the size of the effect is relatively minor
compared to the consistent importance of the seriousness of the offense and the criminal history of
the offender. Asdiscussed inthe final section of this chapter, discrimination contributeslessto the
gap between mgjority and minority offenders than do certain of the sentencing rules themselves,
some of which may arguably represent an institutionalized unfairness that is a greater cause for
concern than is discrimination by individual judges.

2. Gender Disparity

Like the gap between Black offenders and other groups, the gap in average prison terms
between male and female offenders has widened in the guidelines era, as shown in Figure 4.9.
Unlikerace and ethnic discrimination, however, the evidenceis more consistent that part of thisgap
isdueto different treatment of offendersbased ontheir gender. Thegroup ontheright sideof Figure
4.3 compares the odds of imprisonment for men with those of women for the overall caseload, drug
trafficking offenses, and non-drug offenses. Gender effects are found in both drug and non-drug
offenses and greatly exceed the race and ethnic effects discussed above. The typical male drug
offender has twice the odds of going to prison asasimilar female offender. The group at the right
of Figure 4.5 showsthe results for length of imprisonment. Sentence lengths for men are typically
25 to 30 percent longer for all types of cases. Additional analyses show that the effects are present
every year.
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Figure 4.9: Estimated Time Served
by Gender of Offender 1984-2001
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Consistent with theseresultsfrom the presumptive sentence model, women have been shown
in previous research to receive sentences at the bottom of the applicable guideline more frequently
than men (Newton, et a., 1995) and to receive proportionately larger reductions when granted a
downward departure (Kramer & Maxfield, 1997).

Whether these patterns of morelenient sentencing for women reflect unwarranted disparities
or legitimate sentencing considerations that happen to disproportionately benefit women has been
the subject of lively debate. Analyses of dataand case law have suggested that judges’ paternalistic
attitudes toward women might hold women to be more vulnerable and sympathetic and less
responsible than men (Nagel & Johnson, 1994; Segal, 2000; Schazenbach, 2004). Differences may
arise from enduring attitudes that hold women more responsible for child care.

Part of the morelenient treatment may arise, however, from differencesbetween the genders
that are relevant to sentencing but not well captured by the available data. Severa commentators
have noted that women offenders are often among the least culpable members of criminal
conspiracies, yet are subject to lengthy sentences due to the conduct of their accomplices, on whom
they may be emotionally or financially dependent (Demleitner, 1995). Judges may seek to mitigate
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the effects of strict application of the guidelines rules based on femal e offenders sometimes being
dominated by more culpable male accomplices. There is also reason for judges to believe that
women are more instrumental in raising their children than their male counterparts (Wald, 1995;
Raeder, 1993), and may suffer more from imprisonment than do men dueto greater separation from
their families caused by the relative scarcity of prisons for women (Seldin, 1995).

3. Research on Departures, Sentencing Options, and Placement
within the Guideline Range

Likethe presentencing stagesreviewed in Chapter Three, sentencing under the guidelinesis
actually a series of separate decisions. These include individua fact-findings, guideline
interpretations, and theimportant decision whether to depart from the guideline range in exceptional
cases or, where departure is not appropriate, where to place the offender within the guideline range
and available options. Many of these separate decisions have themselves been the subject of
empirica research designed to illuminate, as best as possible with available data, the factors
influencing the decision and whether racial or ethnic disparity may be present.

Thedecision to depart and how far. Departures have been the subject of several empirical
analyses investigating possible racia, ethnic, and gender disparities. The GAO (1992) used a
standard multivariate approach to examine if demographic characteristics account for whether an
offender receives a downward departure for reasons other than substantial assistance, after
controlling for offense seriousness, crimina history, offense type, and mode of conviction (i.e.,
whether defendant pled guilty or went to trial). The sample used in the study was not sufficient to
permit controlling for all the legally relevant factors simultaneously, so analyses were performed
using each control variable one at atime. Thefindingswere described astentative and preliminary,
but the researchers reported that race, gender, age, and other extra-legal factors did not affect
likelihood of departure.

A more recent analysis by Adams (1998) reached the opposite conclusion. In aregression
anaysis, both race and gender predicted whether a defendant would receive a departure after
controlling for along list of offense and criminal history factors. Blackswere lesslikely than non-
Blacks(oddsratio of .71), and women were morelikely than men, to recelve downward departures.
Women and Hispanics were less likely to receive upward departures. Some of the demographic
effects were found to remain significant when specific offense types were examined. Adams also
examined the variation in the extent of departure. Among the entire population, gender was
significant in predicting both downward and upward departurelength, whileracewas not. Theonly
demographic variable significant for specific offense types was that Hispanics received lengthier
departuresin fraud cases.

Maxfield and Kramer (1998) al so used regression analysesto predict the extent of departure
in substantial assistance cases, using various guideline offense characteristics as control variables.
Rather than predicting months of departure, they predicted the per centage reduction of the sentence
from the minimum in the otherwise-applicable guidelinerange. Women received larger reductions,
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especially in drug trafficking cases, where their reduction was 10 percent larger than men’'s. Race
and ethnicity wasalso significant in drug trafficking, with Whitesrecei ving reductionsthree percent
larger than Blacks and five percent larger than Hispanics. Among non-drug cases, only Hispanics
showed a smaller degree of reduction than Whites.

It is not clear what policymakers should conclude from these contradictory findings.
Research cannot possibly test whether discrimination is present in the departure decision without
data on the most important control variables. For example, in the case of section 5K 1.1 departures,
information on the type of assistance provided to authorities by the defendant is needed. For other
departures, information is needed on legally relevant factors that may make cases €eligible for
departure. Without these data, these findings only raise the possibility that discrimination may be
influencing the departure decision.

Use of sentencing options available under the guidelines. As described in Chapter One,
imprisonment isan option in any case under the guidelines, but USSG 85C1.1 authorizesjudgesto
impose alternatives to imprisonment, such as probation or home confinement, for defendants who
fall in certain zones of the sentencing table. Except inimmigration cases, the majority of offenders
who qualify for anon-prison sentence receive one (USSC, 2002, Sourcebook, at Fig. F). A sizeable
proportion of qualifying offendersdo not get the benefit of an alternative, however, and thereissome
racial disproportionality in the use of these options.

A 1996 Commission research report examined the factors associated with judges use of
sentencing options (USSC, 1996). Data were available on several factors legally relevant to this
stage, and these were found to explain theracial, but not the gender, disproportionalities. Criminal
history, employment status, role in the offense, citizenship, and mode of conviction accounted for
al theracial differences. However, women remained morelikely to receive an alternative sentence
than men even after controlling for these factors. It is possible that other factors such as a greater
responsibility for the care of young children might explain the gender difference.

Placement within the guidelinerange of imprisonment. For offenderswho do not receive
a departure or a sentencing option, judges must decide on a term of imprisonment within the
prescribed guidelinerange. Thewidth of the guideline ranges vary from a minimum of six months
for the least serious crimes up to over six and ahalf yearsfor the most serious, so where an offender
is placed within the imprisonment range can make area difference.

In its Four-Y ear Evaluation (USSC, 19914), the Commission calculated the percentage of
various racial and gender groups who were sentenced in each quartile of the range for a 25 percent
random sample of cases. Women were morelikely to bein the bottom quartile and less likely to be
inthetop. Blackswere slightly more likely than Whitesto bein the top half of the range. Flaherty
and Casey (1996) updated and extended thisanalysis. Excluding casesthat received adeparture or
that were affected by mandatory penalties, Blacks received sentences, on average, two percentiles
higher inthe range than Whites. Whitesand Hispanics showed no differencein one of the yearsthat
were analyzed and a two percent difference in the other year. Women received sentences ten
percentiles lower than men.
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The GAO’'s 1992 analysis aso tried to determine whether race or gender accounted for
placement within the range, after controlling for some additional factors. The 25 percent sample
used in the study was not sufficient to permit controlling for al the factors simultaneously, so
analyses were performed using each control variable one at atime. They, too, found that race,
gender, age, employment, and marital status did affect placement within the sentencing range.
Hispanic defendants were more likely to be sentenced in the middle of the guideline range. Blacks
were most likely to receive sentences at the very top or bottom of the range. Women were more
likely to be sentenced at the bottom of the range.

Liketheevidenceof disparity indeparturedecisions, itisnot clear what policymakersshould
make of these findings. The presumptive sentence anaysis, in conjunction with these findings,
leaveslittle doubt that racial and ethnic disparities arise when judges decide whether to depart, how
far to depart, and whereto place an offender within theguidelinerange. But without dataon whether
these digparities might be accounted for by legally relevant considerations, it seems premature to
conclude that they represent unwarranted disparity or discrimination on the part of judges.

D. RulesHaving Significant Adverse Il mpacts

Previous sections have evaluated how much of the sentencing gap between various groups
isdueto discrimination and how much reflectslegally relevant considerationsthat judges are bound
to take into account. One other possibility remains. some of the gap may result from sentencing
rules that have a disproportionate impact on a particular offender group but that serve no clear
sentencing purpose. A rule that serves no clear purpose would be questionable in any event, but
rulesthat adversely affect a particular group deserve extra scrutiny. Chapter Three described how
mandatory minimum penalties that trump the otherwise applicable guideline range, such as
sentencing enhancements under 18 U.S.C. § 924(c), fall disproportionately on African-American
offenders. This section identifies several other sentencing rules that have such an adverse impact.

1. The 100-to-1 Powder to Crack Cocaine Ratio.

In 2002, 81 percent of the offenders sentenced for trafficking the crack form of cocainewere
African-American.’® The average length of imprisonment for crack cocaine was 119 months,
compared to 78 monthsfor the powder form of thedrug. Average sentencesfor crack cocainewere
25 months longer than for methamphetamine and 81 months longer than for heroin.**” The reason
for the harsher treatment of crack cocaine offensesis the low threshold amounts for five- and ten-
year mandatory minimum sentencesthat are built into the mandatory minimum penalty statutes and
incorporated into the Drug Quantity Table of the guidelines, as discussed in Chapter Two. It takes

136 USSC, Sourcebook (2002), at Thl. 34.
197 1d. at Fig. J.
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100 timesas much powder cocaineto get the samefive-year sentence as aparticular amount of crack
cocaine. Under the statutes, five grams of crack cocaine—an amount a heavy user might consume
in aweekend with a street value under a thousand dollars—receives a minimum sentence of five
years imprisonment. Crack cocaineistheonly drugfor which simplepossession of greater thanfive
grams, even without an intent to distribute, is treated the same as drug trafficking.

The Commission haspreviously reported that the harms associ ated with crack cocaine do not
justify its substantially harsher treatment compared to powder cocaine (USSC, 1995; 1997; 2001).
The increased addictiveness of crack cocaineis dueto its method of use (smoking), rather than to
any pharmacologica difference between the various forms of cocaine. Powder cocaine that is
smoked isequally as additive as crack cocaine, and powder cocaine that isinjected is more harmful
and more additive than crack cocaine, athough cocaineinjectionisrelatively rare. Recent research
has demonstrated that some of theworst harmsthought to be associated with crack cocaine use, such
asdisabilitiesassociated with pre-natal cocaine exposure, are not assevere asinitially feared and no
more serious from crack cocaine exposure than from powder cocalne exposure.

Powder cocaineis easily converted into crack cocaine through a simple process involving
baking soda and a kitchen stove. Conversion usually is done at the lowest levels of the drug
distribution system. Large percentages of the persons subject to five- and ten-year penalties under
the current rules do not fit the category of serious or high-level trafficker that Congress described
when initialy establishing the five- and ten-year penalty levels. Most crack cocaine offenders
receiving sentences greater than five years are low-level street dealers. For no other drug are such
harsh penalties imposed on such low-level offenders. High penalties for relatively small amounts
of crack cocaine appear to be misdirecting federal law enforcement resources away from serious
traffickers and kingpins toward street-level retail dealers (USSC, 1997).

For these and other reasons, the Commission has repeatedly recommended that the quantity
thresholds for crack cocaine be revised upward. In 2001 (USSC, 2001) the Commission
recommended that the crack cocainethreshold beraised to at least 25 gramsfrom 5 grams, replacing
the current 100 to-1 ratio with a 20-to-1 ratio.

Asshown inFigure 4.10, this one change to current sentencing law would reducethegapin
average prison sentences between Black and White offenders by 9.2 months. Among drug
trafficking offendersonly, the current gap is even wider—92.1 months for Blacks compared to 57.9
monthsfor Whites—and thereduction would beeven greater, 17.8 months. Thisonesentencingrule
contributes more to the differences in average sentences between African-American and White
offenders than any possible effect of discrimination. Revising the crack cocaine thresholds would
better reduce the gap than any other single policy change, and it would dramatically improve the
fairness of the federa sentencing system.
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Figure 4.10: Estimated Time Served 1984-2002
with Projections for Recommended Ratio
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2. Using Prior Drug Trafficking Convictionsto Define Career Offenders.

The SRA directs the Commission to “ assure that the guidelines specify a sentence to aterm
of imprisonment at or near the maximum term authorized by statute” for offenderswho are at | east
18 years old and who have been convicted of a crime of violence or a drug trafficking offense, and
who previously have been convicted of two or more such offenses. The Commission implemented
thisdirectiveby creating USSG 84B1.1, the* career offender” guideline. 1t placeseach offender with
threeviolent or drug trafficking convictionsin the highest criminal history category V1, and setsthe
offenselevel at the guideline range associated with the statutory maximum penalty for the offense.

In 2000, therewere 1,279 offenders subject to the career offender provisions, which resulted
in some of the most severe penalties imposed under the guidelines. Although Black offenders
constituted just 26 percent of the offenders sentenced under the guidelines in 2000, they were 58
percent of the offenders subject to the severe penalties required by the career offender guideline.
Most of these offenders were subject to the guideline because of the inclusion of drug trafficking
crimesinthecriteriaqualifying offendersfor theguideline. (Interestingly, Hispanic offenders, while
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representing 39 percent of the criminal docket, represent just 17 percent of the offenders subject to
the career offender guideline) Commentators have noted the relative ease of detecting and
prosecuting offenses that take place in open-air drug markets, which are most often found in
impoverished minority neighborhoods (Tonry, 1995), which suggeststhat African-Americans have
ahigher risk of conviction for adrug trafficking crimethan do similar Whitedrug traffickers (Tonry,
1995; Blumstein, 2000).

The question for policymakers is whether the career offender guideline, especially as it
applies to repeat drug traffickers, clearly promotes an important purpose of sentencing. Unlike
repeat violent offenders, whose incapacitation may protect the public from additional crimes by the
offender, criminologistsand law enforcement official stestifying beforethe Commission have noted
that retail-level drug traffickers are readily replaced by new drug sellers so long as the demand for
adrug remains high. Incapacitating alow-level drug seller preventslittle, if any, drug selling; the
crimeis simply committed by someone else.

Most importantly, preliminary analysis of the recidivism rates of drug trafficking offenders
sentenced under the career offender guideline based on prior drug convictions showsthat their rates
are much lower than other offenderswho are assigned to criminal history category VI. Theoverall
rateof recidivismfor category VI offenderstwo yearsafter releasefrom prison is55 percent (USSC,
2004). The rate for offenders qualifying for the career crimina guideline based on one or more
violent offensesis about 52 percent. But the rate for offenders qualifying only on the basis of prior
drug offensesis only 27 percent. Therecidivism rate for career offenders more closely resembles
theratesfor offendersin the lower criminal history categoriesin which they would be placed under
the normal criminal history scoring rules in Chapter Four of the Guidelines Manual. The career
offender guidelinethusmakesthe criminal history category aless perfect measure of recidivismrisk
than it would be without the inclusion of offenders qualifying only because of prior drug offenses.

Theremay be other rulesthat have unwarranted adverseimpacts on minority groups without
clearly advancing a purpose of sentencing. The use of some non-moving traffic violations in the
calculation of thecriminal history scoreisonesuch possibility but there are many others (Blackwell,
2003). Continued research on how well different rules that result in adverse impacts are fulfilling
the purposes of sentencingwill improve boththefairnessand the effectivenessof federal sentencing.

E. Conclusion

The federa criminal justice system must be both fair and perceived to be fair. A centra
aspect of fairnessin America’s multi-racial and multi-ethnic society is equal treatment under law,
without regardto race, ethnicity, or gender. America sspecial concernwithracia justicehelpedlead
to the creation of asentencing system based onracially neutral rules. Evaluating the success of this
system at eliminating any vestige of discrimination must be a central component of evaluating the
guidelines.
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For these reasons, it is troubling that reports of continuing racial, ethnic, and gender
discrimination continue to appear in newspaper stories and in academic journals. Such reports
understandably undermine public confidence in the federa courts, particularly among minority
groups. Public confidence also is threatened by data showing that the gap in average sentences
between African-American and other offender groups grew wider in the years following
implementation of the guidelines and mandatory minimum penalty statutes enacted shortly after
passage of the SRA. These findings deserve the careful attention of policymakers.

To be useful to policymakers, evidence of continuing sentencing disparities must be both
accurateand informative concerning how and wherein the criminal justice processdisparitiesarise,
and whether they are justified by differences in the seriousness of the offenses committed by the
members of each group or by other case characteristicsthat are important to achieving the purposes
of law enforcement. The review of evidence in this chapter suggests that the importance of
discrimination by judges has been exaggerated by the existing research, while other stages of the
criminal justice process have been relatively neglected, in part because of the paucity of datathat can
be used to investigate them.

The evidence showsthat if unfairness continuesin thefederal sentencing process, it ismore
an“ingtitutionalized unfairness” (Zatz, 1987; Tonry, 1996) builtinto the sentencing rulesthemselves
rather than aproduct of racial stereotypes, pregjudice, or other forms of discrimination on the part of
judges. Most of the difference between the average sentences of Blacks, Whites, and Hispanicsis
an impact of the offense and offender characteristicsthat have been made relevant to sentencing by
the guidelines and the mandatory minimum penalty statutes.

Despite the Commission’s efforts to equalize the treatment of certain crimes, such “white
collar” and“street” crimesinvolving similar economic harms, increasingly severetreatment of other
crimes, particularly drug offenses and repeat offenses, haswidened the gap among different of fender
groups. Today's sentencing policies, crystalized into the sentencing guidelines and mandatory
minimum statutes, have a greater adverseimpact on Black offenders than did the factors taken into
account by judges in the discretionary system in place immediately prior to guidelines
implementation. Attention might fruitfully be turned to asking whether these new policies are
necessary to achieve any legitimate purpose of sentencing.
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Chapter Five:
Summary and Conclusions

Chapter One described the goals of sentencing reform set out in the Sentencing Reform Act
[SRA] and discussed the components of guidelines development and implementation that were
created to achievethesegoals. Thisfinal chapter assesses how fully the components of reform have
been implemented and how successfully the goals have been achieved.

A. Substantially Achieved Goals of the SRA

1. I ncreased Rationality and Transparency

The most basic achievement of sentencing reform is so fundamental that it can easily be
taken for granted—the guidelines have increased the rationality and transparency of federal
sentencing. Recall that the SRA wasiinitialy part of alarger project to revise the federal criminal
code. This project was ultimately abandoned (Gainer, 1998). Under the existing code, similar
conduct can be charged in avariety of ways and thereis no systematic grading of offensesto ensure
punishment proportionate to the seriousness of the crime (Robinson, 2000). The guidelines brought
order to the code by assigning the plethora of statutory offenses to generic categories representing
the basic classifications of criminal conduct. These generic offenses were then graded in terms of
seriousness, and specific adjustments for aggravating and mitigating circumstances were provided
to adjust for the facts of each particular case. As described by one expert, the guidelines “are a
systematic body of law in which alarge amount of material relating to crime and punishment has
been collected and organized. The guidelinesimpose alogical and rational order on most federal
offenses and clarify the ambiguities that result from having a superfluity of sections describing
virtually identical conduct” (Joost, 1997). In short, the guidelines have helped to rationalize the
federal criminal law.

In terms of regulating criminal sentences, the SRA authorized the Commission to create an
instrument of policy control—the sentencing guidelines—that ssimply did not exist in the era of
indeterminate sentencing. Thisinstrument allows policymakersto establish aconsistent sentencing
philosophy for theentirefederal court system. Adjustmentsin policy, for example, to encouragethe
use of particular types of sanctions or to more severely punish certain types of crimes, are now
possible in ways that were not feasible in a decentralized, discretionary system. Formalized rule
making has replaced judicial discretion; the rule of law has replaced “law without order” (Frankel,
1972).

Advantages of the new instrument. Guidelines sentencing means that the reasons for
sentences are much better understood today than they were in the preguidelines era.  Statistics
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provide a method for quantifying thisincreased understanding. Researchers could not account for
most of the variance—the deviation of sentences around the average—among sentences in
preguidelines statistical studies, meaning that we poorly understood the factors that controlled
judges’ decisions(Rhodes, 1991). Today, approximately 80 percent of thevariancein sentencescan
be explained by the guidelinesrulesthemselves. Thisgreater transparency makesit easier to dispel
concerns that sentences vary arbitrarily among judges, or that irrelevant factors, such as race or
ethnicity, significantly affect sentences.

Because most of the factors that determine sentences are known in advance, practitioners
report that it is easier to predict sentences based on the facts of the case than it was in the
discretionary preguidelinesera(USSC, 1991; Bowman, 1996). Theeffectsof changesin sentencing
policy can al so beanticipated moreprecisely. Theprisonimpact model devel oped by the Sentencing
Commission, and further elaborated by the Bureau of Prisons, hasprovenvery accurateat projecting
the need for prison beds and supervision resources (Gaes, et a., 1993). Managing correctional
resources is made easier by the guidelines.

By making sentencing policies more transparent, the guidelines aso facilitate debate and
evauation of the merits of particular policies. Evaluation of policies has been made easier by
another benefit of sentencing reform—the creation of aspecialized expert agency with asubstantial
research mission. The Commission has devel oped and maintains huge databases on the sentences
imposed in each fiscal year, aswell asintensive study samples, and numerous other specialized data
sets focused on particular issues. These represent the richest sources of information that have ever
been assembled on federa crimes, federal offenders, and sentences imposed, and are invaluable
resources for policy research.

Risks of the new instrument. While the creation of explicit sentencing rules has many
advantages, commentators have noted that it al so bringsrisks. One such risk hasbeen called “factor
creep” (Ruback & Wroblewski, 2001). Detailed rulesimplementing explicit policiesmaketinkering
with the policies and adding to the rules very easy. While many guideline amendments have
clarified ambiguoustermsor simplified guidelines operation, other anendments have added to their
complexity. It is possible to imagine countless circumstances that would make an offense more
serious. For example, one might wish to enhance punishment for selling drugs 1) near aschool yard,
2) near a prison, 3) near adrug treatment facility, 4) in the presence of aminor, 5) by employing a
minor, or 6) to a pregnant woman. It is difficult to argue that any of these considerations are
irrdlevant, yet, as more and more adjustments are added to the sentencing rules, it isincreasingly
difficult to ensure that the interactions among them, and their cumulative effect, properly track
offense seriousness.

Complex ruleswith many adjustments may foster aperception of a precise moral calculus,
but on closer inspection this precision proves false (Breyer, 1999). Adjustments that appear
necessary to achieve proportionate punishment may in actuality resultin arbitrary distinctionsamong
offenders. The original Commission recognized that “the number of possible relevant distinctions
isendless. One can aways find an additional characteristic X such that if the bank robber does X,
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he is deserving of more punishment” (Breyer, 1988, pp. 13, 14). The Commission’s initial draft
proposal attempted to identify a comprehensive list of distinctions among offenses and offenders,
but it was judged unworkable by many reviewers. To limit such debilitating complexity, the
Commission adopted drafting principles that began with offense distinctions that were sufficiently
frequent and substantial to be evident in the Commission’s statistical analysis of data on past
sentencing practices. Additional distinctions were then added only in limited circumstances when
a specific policy need could be articulated and was accepted by a mgjority of the Commission
(Nagel, 1990). The judicia departure power was relied on to ensure fine-tuning of sentencesin
atypical cases when needed to achieve the purposes of sentencing.

Pressure to add further adjustments has continued throughout the guidelines era, however.
Asevidenced in Appendix C, Congress frequently has directed the Commission to add aggravating
adjustments to a wide variety of guidelines, in some cases formulating the specific wording and
degree of adjustment. Commentators have noted that the need for these amendments has often not
been demonstrated empirically and they have warned of the dangers of congressional “micro-
management” (Parker & Block, 1988; 2001). Political pressureto respond to public concerns over
high-publicity crimes could result in frequent revision of the guidelineswithout asound policy basis
(Rappaport, 1999). Regardless of the motivation, the steady accretion of guideline enhancements
reflects Congress' sincreasing interest and involvement in the devel opment of guidelinessentencing
policy, aswell asCongressional preferencefor adetailed and “tough” guidelines sentencing scheme.

2. I ncreased Certainty and Severity of Punishment

Of al the goals for sentencing reform articulated in the SRA, increasing the certainty and
severity of punishment has been most fully achieved. The sentencing trends for different offense
types, described in Chapter Two, demonstrate substantial increasesin the use of incarceration and
inthelength of prisontime served. The guidelines have had effects on severity that areindependent
of mandatory minimum penalty statutes. Many offenses not subject to minimum penalty statutes
have shown severity increases similar to offenses that are subject to statutory minimums. Further,
whilethe severity of punishment has been increased for many types of crime, in some cases, severity
has been decreased to create greater uniformity among similar offenses, thus proving that the
guidelines are a flexible instrument of policy control that can work in both directions.

Certainty and severity of imprisonment. The use of imprisonment hasincreased steadily,
with 86 percent of all federal offendersin 2002 spending sometime in prison, up from 69 percent
fifteen years earlier. The percentage of offenders receiving simple probation—probation without
confinement conditions—was cut almost in half by 1991 compared to the percentagein 1987. It has
continued to decline to just 9.1 percent of al casesin 2002, just athird of the rate in 1987. Most
notably, use of simple probation has been reduced by an increased use of intermediate sanctions,
such as home, community, or intermittent confinement, which restrict offenders’ liberty to their
homes, halfway houses, or weekendsinjail. The guidelinesmakeintermediate sanctionsan explicit
sentencing option for offendersin Zones A, B, and C of the Sentencing Table, and the availability
of these options was increased early in the guidelines era.
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For offenders who are imprisoned, the length of time served has increased substantially in
the guidelines era.  The average time served more than doubled after implementation of the
guidelines. Since 1992 there has been a slight downturn in average time served, but the typical
federal offender sentenced in 2002 will still spend almost twice as long in prison as in 1984, (the
year the SRA was enacted) increasing from an average of just under 25 monthsto almost 50 months.

For some offenses, such asviolent offenses, sentencesimposed haveactually decreased. But
time served has increased due to the abolition of parole, which results in more of the sentence
imposed actually being served. For other offenses, such as drug trafficking, sentences imposed
increased even as parole was being abolished, resulting in increases in time actually served of two
and ahalf times (to an average of 80 months) immediately after guidelinesimplementation. Despite
a dlight downturn in the late 1990s, following implementation of the “safety valve” and other
changes, the average time served for drug trafficking remains over twice aslong in 2001 as it was
in1984. Time served for immigration offenses also increased substantially due to both abolition of
parole and increasesin sentencesimposed. For other offenses, such as manslaughter, the abolition
of parole was offset by decreases in sentences imposed, resulting in continuity in average time
served. Thisisconsistent with the original Commission’ s use of data on past practicesto establish
the guidelines levels for some types of crime. Recent amendments to some of these guidelines are
likely to increase sentence severity in the future.

Increasing the certainty and severity of punishment were clear goalsof theSRA. Thesegoals
were not intended as ends in themselves, but as means to the ends of just punishment and crime
control through deterrence and incapacitation (Rappaport, 2003). Analyses currently underway at
the Commission will measure the degree to which the increases in sentence certainty and severity
have been “ effectivein meeting the purposes of sentencing as set forth in section 3553(1)(2) of Title
18, United States Code.”**

I ndependent and bi-directional effects of the guidelines. It is extremely difficult to
disentanglethe effects of the guidelinesfrom the effects of statutory minimum penaltiesfor offenses
subject to statutory minimums; the guidelinesstructure and severity level sreflect thestructurefound
in the statutes. However, anayses of offenses not covered by statutory minimum penalties clearly
demonstrate that the guidelines have increased severity levels independent from the statutes.
Sentenceseverity for immigration offenseswasincreased by guidelineamendmentsinthelate 1980s
and early 1990s and by additional amendments promul gated pursuant to congressional directivesin
thelate 1990s. Averagetime served for firearm trafficking and illegal firearm possession under 18
U.S.C. 8 922(g) has been doubled in the guidelines era without enactment of any mandatory
minimum penalties. (Statutory minimum penalties under 18 U.S.C. § 924(c) for brandishing or
discharging afirearm during a drug trafficking or violent offense were increased in 1998.)**°

138 28 U.S.C. § 991(h)(2).
139 pyp, L. No. 105-386, 112 Stat. 3469 (Nov. 13, 1998).
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Sentencing severity for asmall number of offenseswasdecreased by theguidelines. Average
time served for larceny decreased after implementation of the guidelines due to the Commission’s
decision to decrease severity for simple property crimes, while increasing it for “white collar”
offenses, in order to treat economic crimes involving the same amount of money more similarly.
Other economic offenses show severity trends in both directions: increases for tax and fraud,
decreases for forgery and embezzlement. The Commission’s 2001 amendments pursuant to its
“economic crimespackage” increased sentencesfor offensesinvolving large numbersof victimsand
larger monetary losses. Later amendments pursuant to directives in the Sarbanes-Oxley Act
increased sentencesfor awider variety of economic crimesand further augmented the 2001 increase.
These increases are just beginning to appear in the data currently available.

Clearly, the guidelines have had an effect on sentencing independent of statutory minimum
penalties. In addition, while the guidelines have been generally used to increase sentence severity,
they can be used to decrease sentence severity for targeted offenses or offenders, if policymakers
choose to do so.

B. Partially Achieved Goals of the SRA

1. Reduction of Unwarranted Sentencing Disparity

The central goal of the SRA was reduction of unwarranted sentencing disparity. Congress
recognized, however, that disparity is not monolithic; it arises from multiple and discrete sources.
Different components of the reformed sentencing system were designed to help control disparity
arising from different sources. Evaluating the current system requires evaluating how well each
source of disparity has been controlled.

I nter-judge and regional disparity. Rigorous statistical study both inside and outside the
Commission confirm that the guidelines have succeeded at the job they were principally designed
todo: reduceunwarranted disparity arisingfrom differencesamongjudges. Asdescribedin Chapter
Three, the “primary judge effect” was reduced by approximately one-third to one-half with the
implementation of the guidelines, and “interaction effects’ have been reduced even more
substantially. Analysis of specific offense types shows that the guidelines reduced inter-judge
disparity for most types of crime, with the exception of immigration and robbery offenses.

Although changesintheamount of regional disparity fromthe preguidelinestotheguidelines
eracannot be quantified asrigorously as can changesin inter-judge disparity, the available evidence
suggests that it was reduced under the guidelines for some offenses. However, regional disparity
may have increased significantly for drug trafficking offenses, reflecting both different adaptations
to the guidelines and different types of offenses prosecuted in different regions. The increased
severity of drug trafficking offenses in the guidelines era alows regional differences to be more
pronounced. Regional disparity may reflect both the policies of U.S. Attorneys and the practices
of judges.
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Using hierarchical statistical modeling described in Chapter Three, and the presumptive
sentence model described in Chapter Four to control for case differences, analysis reveds that 73
percent of thevariation in sentencelengthsin federal sentencing today isdueto offenseand offender
differencesthat affect the guidelinerange. Though statistically significant, only 2.9 and 2.8 percent
of thevariation isattributableto judgesand districts, respectively. Departures based on defendants’
substantial assistance accounted for the greatest amount of variation in sentences—4.4 percent in
2001. Other downward departures contributed 2.2 percent of the variation in sentences. Upward
departures and use of the guideline range contributed relatively little to the total variation in
sentences. Determining how much, if any, of thevariationin sentences created by these mechanisms
is unwarranted is difficult because of limitations in the data. The available evidence suggests,
however, that at least part of the variation in sentences resulting from these mechanisms may
represent unwarranted disparity.

Racial, ethnic, and gender disparity. Asdescribed in Chapter Four, any influence of racial
or ethnic discrimination in sentencing decisions hasbeen substantially controlled. By thisimportant
measure, sentencing reform has been successful. While some differences among groups in the
likelihood of imprisonment or thelength of prisontermsimposed remai nsunaccounted for by legally
relevant factors, the statistical significance of thesedifferencesfluctuateyear-to-year, making deeply
rooted prejudices or stereotypes an unlikely explanation for the differences. Some different
treatment may result from legitimate considerations on which we have no data.

However, a significant difference in the treatment of similar male and female offenders
remains unaccounted for, and may reflect lingering paternalism or, perhaps, sentencing-relevant
differences between the genders on which data are not collected. Most important, policy changes
effected by statutory minimum penalties, and incorporated into theguidelines’ rules, haveincreased
the gap in average sentences between African-American and other offenders. A significant part of
thisgap isdueto policiesthat the Commission hasfound to be unnecessary to achieve the purposes
of sentencing, such as the 100-to-1 quantity ratio between powder and crack cocaine.

Disparity arising at presentencing stages. In order to prevent plea bargaining from
undermining sentencing reform, the SRA directed the Commission to promul gate policy statements
regardingjudicial review of pleaagreements. The Commission al so established other policies—such
astherelevant conduct rulein Chapter One, Part B and the multiple count rulein Chapter Three, Part
D of the Guidelines Manual, and cross-references among guidelines—designed to ameliorate the
effects of uneven charging and plea bargaining decisions.

While it is difficult to quantify the exact extent to which presentencing stages are
contributing to unwarranted disparity today, due both to limitationsin the dataand to recent changes
in Department of Justice policies, several lines of evidence suggest that uneven charging and plea
bargaining remain a source of unwarranted sentencing disparity. As reviewed in Chapter Three,
surveys of judges and probation officers, field research in several districts, and analysis of
information provided to the Commissionin presentencereports have suggested that uneven charging
and plea bargaining undermine the guidelines and result in sentencing disparity in a substantial
number of cases.
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Presentencing decisions sometimes result in sentences that are disproportionately lenient
compared to the penalty established by the guidelines as appropriate for the offender’ s conduct. For
example, research from three different time periods throughout the guidelines erahas demonstrated
that only a small minority of offenders who qualify for enhanced penalties under 21 U.S.C. § 841
for prior drug offensesreceive such enhancements. Similarly, about athird of offenderswho qualify
for an enhanced sentence under 18 U.S.C. § 924(c) for use of a firearm during a violent or drug
trafficking offense receive such an enhancement, about another third receive the guidelines' instead
of the statutory firearm enhancement instead, while another third receive no increase at all.

At other times, presentencing decisions result in sentences disproportionately severe
compared to the guidelines range that would otherwise apply to the case. For example, a small
number of offenders each year are charged with multiple violations of section 924(c) as part of the
same indictment and sentencing hearing. Such “count stacking” increases the statutory minimum
sentence far above the top of the otherwise applicableguidelinerange. The Commission’smultiple
count rules cannot ameliorate the effects of charging variations involving statutory mandatory
sentencing enhancements. The Department’s new charging policies attempt to regulate use of
statutory sentencing enhancements, but they leave considerable discretion to individua U. S.
attorneys and prosecutors to depart from guideline principles.

Thereislittleempirical research exploring why enhanced penalties are sought in some cases
and not in others, or whether their usereflectslegally relevant factors, extra-legal factors, or arbitrary
variation. Field research suggests avariety of explanations, including workload pressures and the
desire to create incentives, beyond those contained in the guidelines themselves, for defendant
cooperation with the government. Different prosecutors and different courts may simply have
different views about how best to handle certain types of cases or what penalties are appropriate.
The sentences that result from avoiding applicable penalties may seem to those familiar with a
particular defendant sufficient to meet the purposes of sentencing and more just and effective than
the sentence required by a strict application of every penalty provided by law. Present practices,
however, which lead to inconsistent application or avoidance of statutory and guideline
enhancements, result in unwarranted disparity and sentences that are often disproportionate to the
seriousness of the offense.

2. A High Standard of Sentencing Uniformity

Congress established an ambitious goa for sentencing reform—*avoiding unwarranted
sentencing disparitiesamong defendants with similar records who have been found guilty of similar
criminal conduct while maintaining sufficient flexibility to permit individualized sentences when
warranted by mitigating or aggravating factors not taken into account in the establishment of general
sentencing policies.”** Recognizing that plea bargaining could undermine uniformity, Congress
empowered the Commission to issue policy statementsregarding judicial review and acceptance of

14028 U.S.C. § 991(b)(1)(B).
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plea agreements,** and directed the Commission to study the effects of plea agreements and
mandatory minimum penalties on sentencing disparity.

As described in Chapter One, the Commission developed guidelines that sought uniform
treatment for most offenders based on their real offense conduct rather than merely the offense of
conviction. The Department of Justice and the Judicial Conference aso recognized that
prosecutorial discretion could lead to disparity and put in place supporting policies designed to
ensure uniformity in charging, plea bargaining, and sentencing. All of this added up to a highly
ambitious program to control disparity and achieve uniform sentences. Commentators have noted
that no other sentencing commission hasattempted so ambitiousagoal and moved so far toward real
offense sentencing (Tonry, 1996; Frase, 2002; Reitz, 2003). Thus, itisnot entirely surprising—and
no reason to dismiss all of federal sentencing reform as a failure—to recognize that this goal has
been only partially achieved. It is necessary, however, to assess in what respects the federal
guidelines system has fallen short, to examine the implications of current practices, and to draw
appropriate lessons.

C. Partial Implementation of the
Components of Sentencing Reform

Why has sentencing reform not achieved its goals in every respect? Program evaluators
generdly begin by examining whether the components of a new program have been fully
implemented. Chapter One described the components of sentencing policy development and
implementation envisioned in the SRA and in the policies and practices put into place by the
Commission, the Department, and the Judicial Conference.

In theory, the Commission was to develop sentencing policy following consultation with
judges, prosecutors, and other stakeholders, and after conducting and studying the latest
criminological research. Congresswasto review guideline amendments and recommendations for
legislation in light of the policy reasons offered by the Commission. Prosecutors were to charge
similar crimes uniformly. Plea agreements were to include complete and accurate accounts of
offender’s readily provable conduct. Defendant cooperation with the government was to be
encouraged through sentence reductions built into the guidelinesrules. Asacheck on prosecutorial
discretion and the disparity that might result, probation officers were to conduct presentence
investigations to inform judges review of plea agreements. |If necessary, judges were to reject
agreements that would undermine the guidelines. Judicial departures were alowed only in
consideration of aggravating or mitigating circumstances not adequately considered by the
Commission, and appel latereview of these departuresand other guideline applicationswasintended
to correct misapplications and ensure consistent sentencing nationwide.

141 28 U.S.C. § 994(a)(2)(E).
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In practice, the reformed sentencing system has fallen short of thisideal in several respects,
which helps explain why the goals of sentencing reform have been only partially achieved.

1. Components of Guidelines | mplementation

Problems with presentencing stages. Uniform charging and plea bargaining have been
implemented only partially. Guidelines mechanisms designed to control the effects of uneven
charging and plea agreements successfully compensate in some cases, but these mechanisms do not
awayswork asintended. The multiple count rules successfully compensate for charging variations
in many cases, but cannot undo the effects of trumping statutory minimum penalties or “count
stacking” of offenses carrying mandatory consecutive penalty enhancements.

Therelevant conduct rule haslong been asubject of critical commentary (see, e.g., Sands &
Coates, 1991, Lear, 1993; Reitz, 1993; Y ellin, 1993; American Collegeof Trial Lawyers, 2001) and
isan admitted policy compromisethat treats some offensesinvolving quantifiable amounts, such as
drug trafficking, differently from other offenses, such as robbery. Evidence from field research
suggests that remaining ambiguity in therule, and rel uctance to upset plea agreementsthat stipulate
less than the full relevant conduct and subject defendants to the severe penalties that would result,
limits the rule’ s application. Preventing disparity due to uneven charging or plea agreements that
limit offenders’ exposure to punishment has always depended on probation officers informing the
court of each defendant’ sreal offense conduct. Informationa asymmetry between the prosecution
and the court, and limitations in resources needed to conduct presentence investigations, present a
formidable challenge to the operation of the relevant conduct rule as a check on disparity arising
from presentencing decisions.

Judicial review of plea agreements pursuant to the policy statementsin Chapter Six of the
GuidelinesManual appearsto bevery limited. Judgesarereluctant (and, in somejudges’ views, are
not institutionally empowered) to infringe on the discretion of prosecutorsto choose which charges
and evidence to bring forward. Judicial review of plea agreements is sometimes hampered by
limitations in the information available to probation officers for their presentence investigations.
Tension between the “beyond a reasonable doubt” standard of evidence applicable at trial and the
“preponderance of evidence” standard applicable at sentencing during the first fifteen years of the
guidelines raises questions about which conduct must be accounted for in plea agreements.
Rejection of plea agreements that undermine the guidelines, though not unknown, appearsto have
been relatively rare throughout the guidelines era (Adair & Slawsky, 1991).

The Department of Justice and the Commission have recently taken steps designed to bolster
the previously existing policies calling for uniform charging, plea agreements consistent with the
goals of the SRA,*? and judicial review and rejection of plea agreements that undermine the

142 Asheroft Charging Memo, supra note 24, Sept. 22, 2003.
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guidelines.**® While it is too early to assess the effects of these changes, it may be unrealistic to
expect them to fully address these longstanding problems. Experience with previous Department
policiesthat sought toimpose uniform practi ces nationwide suggeststhat theserecent policy changes
alone may beinsufficient to eliminate all disparate practices at presentencing stages. Commitment
to the SRA’s goa of systemwide uniformity naturally is more limited among front-line actors in
different regions, facing different local conditions, than it is among national policymakers (Sifton,
1993). A fundamental issue for the future is how to increase the commitment of front-line
implementersto their new responsibilitiesto ensurethat the goal sof sentencing reform are achieved.

Sentencing and appeal. Other componentsof guidelinesimplementation appear to be more
fully operational. Probation officers continue to conduct investigations and write comprehensive
presentencereports, although workload and budgetary pressureshaverecently rai sed questionsabout
the continuing viability of these efforts, particularly in districts implementing early disposition
programs. Judges are conscientiously applying the guidelinesto the facts as they know them. The
availability of appellate review to correct guidelines misapplications haslikely served to enforcethe
guidelines system, although the effects of waivers of the right to appeal, which are increasingly
included in pleaagreements, areasubject of ongoing investigation. Appellatereview hasfrequently
aerted the Commission to areas of ambiguity where clarification of the guidelinesisneeded, and the
Commission has regularly responded with guideline amendments (Wilkins & Steer, 1993).

Appellate review has functioned less successfully in the area of departures. Appeals of
downward departures have been relatively rare given the departure rate. The appellate courts have
not developed a“ common law” of departures sufficient to establish uniform national standards and
reduce significant variation in the use of departures. The Commission has only recently, pursuant
to the PROTECT Act, addressed departures comprehensively to help ensure that they occur only in
exceptional circumstances where departures are needed to achieve the purposes of sentencing.

2. Components of Guidelines Policy Development

The three magjor components of guidelines policy development—collaboration among
policymakers, implementers, and other stakeholders, use of research and criminological expertise,
and political accountability—were introduced in Chapter One. Of these three, political
accountability has been a prominent feature of sentencing policy development throughout the
guidelinesera. The Commission hasworked to be responsiveto the concerns of Congress. On only
one occasion has Congress used the statutory review period provided in the SRA for guidelines
amendments to disapprove Commission actions. The Commission’s priorities and policymaking
agenda have been greatly influenced by congressional directives and other crime legidlation.
Statutory minimum penalties and sentence enhancements remain a parallel system of direct
legislative control over sentences, which bypassthe processes of policy development outlined inthe
SRA.

1% See provisions amending commentary to USSG §6B1.2, Amend. 651, App. C (Oct. 27,
2003).
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Appendix B detail sdirectivesfrom Congressto the Commission, whicha ongwith statutory
minimum penalties have substantially shaped the penalties for amgjority of offenders sentenced in
the federa courts today. Congress has sometimes alerted the Commission to its concerns and
directed the Commissionto study aproblem, report itsfindings, and amend the guidelines as needed.
However, at other times Congress has determined the penalties on its own. Legisation has
sometimes directed the Commission to increase offense level s by a specific amount.

The PROTECT Act represents an extreme example of direct congressional control over the
sentencing guidelines themselves. Congress bypassed the research and consultation procedures
outlined in the SRA and directly amended the Guidelines Manual by statute. The Sentencing
Commission istroubled by any breakdown in collaboration among the legislature, itself, and other
criminal justice system policy actors. The Commission believes that it is uniquely qualified to
conduct studies using its vast database, obtain the views and comments of various segments of the
federal criminal justice community, review the academic literature, and report back to Congressin
atimely manner.* These are the processes set out in the SRA, which established the Commission
as the clearinghouse for information on federal sentencing practices and aforum for collaboration
among policymakers, implementers, and other stakeholders. As an independent agency in the
Judiciary, but with frequent interaction with the three branches of government, the Commission is
well-positioned to develop fair and effective sentencing policy aslong asit continuesto receive the
resources and support it needs to carry out its vital mission.

Policy devel opment through the components created by the SRA offersadvantagesthat have
not been fully realized. The national conversation on sentencing policy sparked by the Supreme
Court’s decision in Blakely provides another chalenging opportunity to tap the Sentencing
Commission’s potential as aforum for collaboration and a center of research. The results of the
Commission’s Fifteen-Y ear Evaluation of guidelines sentencing can help inform this analysis, as
well as ongoing discussions and initiatives aimed at developing just and effective sentencing
practices.

14 See letter from voting members of the United States Sentencing Commission to
Senators Orrin Hatch and Patrick Leahy, United States Congress, regarding “S. 151/H.R. 1104,
Child Abduction Prevention Act of 2003,” April 2, 2003.
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Appendix B: Congressional Directives to the

United States Sentencing Commission Subsequent

to Enactment of the Sentencing Reform Act

Date P.L.No. Crime Type

Brief Description of Directive Amend. No.

1/18/1988

1/18/1988

1/18/1988

1/18/1988

1/19/1988

8/9/1989

8/9/1989

1/29/1990

1/29/1990

1/29/1990

1/29/1990

100--690

100--690

100--690

100--690

100--700

101--73

101--73

101--647

101--647

101--647

101--647

Drug Crimes

Drug Crimes

Drug Crimes

Drug Crimes

Economic Crimes

Economic Crimes

Economic Crimes

Economic Crimes

Drug Crimes

Violent Crimes

All Crimes

Increase of at least 2 offense levels, minimum offense level of
26 for importation of controlled substances by aircraft or other
vessel

Increase of at least 2 offense levels, minimum offense level of
26 for drug offenses involving minors

Increase of at least 2 offense levels, minimum offense level of
26 for drug offenses within federal prisons

Promulgate a minimum offense level of 26 for common carrier
operation under influence of alcohol or drugs if death results;
minimum level of 21 if serious bodily injury results

Promulgate appropriate penalty increases in fraud guidelines
for conduct resulting in conscious or reckless risk of serious
personal injury; Sentencing Commission to consider
appropriateness of minimum 2-level enhancement of offense
level for such conduct

Promulgate a provision for substantial period of incarceration
for violation of any of several bank fraud, bribery, and
embezzlement statutes if conduct substantially jeopardizes the
safety and soundness of a federally insured financial institution

Ensure substantial period of incarceration for violation of any
of several bank fraud, bribery, and embezzlement statutes if
conduct substantially jeopardizes the safety and soundness of a
federally insured financial institution

Promulgate a minimum offense level of 24 for bank fraud if
defendant derives more than $1,000,000 in gross receipts

Promulgate an increase of at least 2 offense levels for offenses
involving "ice" methamphetamine

Promulgate a minimum increase in kidnapping guideline for
certain offenses involving child victims of 4 levels if victim
intentionally maltreated, 3 levels if victim sexually exploited, 3
levels if for money or other consideration victim placed in care
of person who does not have legal right to such custody, 2
levels if defendant allowed child victim to be subjected to any
of above-specified conduct

Report on mandatory minimum provisions in federal law;
address 7 enumerated issues and any other information that
would contribute to a thorough assessment

B-1

134

135

203

141

156

317

317

364

370

363



Date P.L.No. Crime Type

Brief Description of Directive Amend. No.

1/29/1990

0/28/1991

0/28/1991

0/28/1991

9/13/1994

9/13/1994

9/13/1994

9/13/1994

9/13/1994

9/13/1994

101--647

102--141

102--141

102--141

103--322

103--322

103--322

103--322

103--322

103--322

Sex Crimes

Other Crimes

Sex Crimes

Sex Crimes

Gun Crimes

All Crimes

Drug Crimes

All Crimes

Violent Crimes

Sex Crimes

Study and amendment of guidelines for sexual crimes against 372
children to provide more substantial penalties if Sentencing
Commission determines current penalties are inadequate

Promulgate a minimum base offense level of 10 in 2G3.1 437

Promulgate a minimum base offense level of 13 in 2G2.4 plus 436
minimum 2-level increase for possession of 10 or more items
depicting sexual exploitation of minor

Promulgate a minimum base offense level of 15 in 2G2.2 and at 435
least 5 level increase for pattern of activity involving sexual

abuse or exploitation of minor; extension of 2G2.2 to receipt or

trafficking; limit 2G2.2 to simple possession

Promulgate an appropriate enhancement of sentence for crime 531
of violence or drug trafficking crime involving a semi-
automatic firearm

Promulgate an appropriate enhancement for any felony, 526
committed inside or outside U.S., that involves or is intended
to promote international terrorism

Promulgate an appropriate enhancement for offenders who 534
violate section 409 of Controlled Substances Act (drug free
truck stops and safety rest areas)

Promulgate an appropriate sentence enhancement if an offender 528
over 21 years old involved a minor in commission of the

offense; consider (1) severity of the crime, (2) number of

minors involved, (3) proximity in age between offender and the

minor(s), and (4) the fact that involving minors in crimes of

violence is frequently more serious than involving minors in

drug trafficking offenses

Ensure penalties for crimes of violence against elderly victims 521
are sufficiently stringent to deter such crimes, protect the public

against additional crimes of such defendants, and reflect the

heinous nature of such offenses; penalties must reflect (1)

degree of physical harm caused to elderly victim and (2)

vulnerability of victim; guidelines must provide enhanced

punishment for offenders previously convicted of crimes of

violence against the elderly

Review and amend, where necessary, aggravated sexual abuse 511
guidelines as follows if appropriate: (1) enhance penalties in
offenses with more than one offender, (2) reduce unwarranted
disparities between sentences for offenders known to the victim
and offenders unknown to the victim, (3) render federal
penalties commensurate with penalties for similar state
offenses, (4) account for recidivism in sex offenses, the severity
of sex offenses, and the devastating effects of sex offenses on
survivors; report within 180 days on: (1) known versus
unknown offenders, (2) federal sentences compared to state
sentences, and (3) effect of rape sentences on populations
residing in federal territory relative to other offenses
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Date P.L.No. Crime Type

Brief Description of Directive

Amend. No.

9/13/1994

9/13/1994

9/13/1994

9/13/1994

9/13/1994

9/13/1994

9/13/1994

9/13/1994

9/13/1994

9/13/1994

0/30/1995

2/23/1995

103--322

103--322

103--322

103--322

103--322

103--322

103--322

103--322

103--322

103--322

104--38

104--71

Gun Crimes

Other Crimes

Economic Crimes

Drug Crimes

Drug Crimes

Other Crimes

Sex Crimes

Drug Crimes

Other Crimes

Economic Crimes

Drug Crimes

Sex Crimes

Promulgate an appropriate enhancement for offenders
convicted under 18 U.S.C. 922(g) who have one or two prior
convictions for violent felonies or serious drug offenses

Promulgate an appropriate enhancement for violating 18 U.S.C.
844(h) more than once

Promulgate an appropriate enhancement if the defendant used
or carried a firearm during and in relation to a felony offense
defined in chapter 25 of title 18 (counterfeiting and forgery)

Promulgate appropriate enhancements for simple possession or
distribution of drugs in a federal prison and for smuggling
drugs into a federal prison; probation prohibited for such
offenders

Promulgate appropriate guidelines and amendments regarding
the limitation on applicability of mandatory minimum penalties
in certain drug cases; mandates a minimum 24-month low-end
guideline sentence for offenders who qualify for a 5-year
statutory mandatory minimum sentence

Study and report concerning recommendations for guideline
amendments that relate to offenses in which an HIV infected
individual engages in sexual activity with knowledge of HIV
status and with intent to expose another to HIV

Promulgate appropriate amendments pertaining to repeat sexual
offenders

Promulgate an appropriate enhancement for a defendant
convicted of violating 21 U.S.C. 860 (drug-dealing in drug-free
zones)

Defines "hate crime"; minimum enhancement of 3 offense
levels for offenses the finder of fact at trial determines beyond a
reasonable doubt to be hate crimes; Commission to ensure
reasonable consistency with other guidelines, avoid duplicative
punishments for substantially the same offense, and take into
account any mitigating circumstances that might justify
exceptions

Review and amend guidelines to ensure adequacy of victim
related adjustments for fraud offenses against victims over age
55; report to Congress in 180 days

Submit to Congress recommendations regarding changes to
statutes and guidelines governing sentences for crack and
powder cocaine offenses; report should reflect 14 enumerated
considerations; propose revision of drug quantity ratio of crack
to powder cocaine; comment upon Dept of Justice report on
charging and plea practices in money laundering cases

Report to Congress in 180 days concerning offenses involving
child pornography and other sex offenses against children;
address 5 enumerated areas in report
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Date P.L.No. Crime Type

Brief Description of Directive

Amend. No.

2/23/1995

2/23/1995

4/24/1996

4/24/1996

4/24/1996

4/24/1996

9/23/1996

9/23/1996

9/23/1996

9/30/1996

9/30/1996

9/30/1996

104--71

104--71

104--132

104--132

104--132

104--132

104--201

104--208

104--208

104--208

104--208

104--208

Sex Crimes

Sex Crimes

All Crimes

Other Crimes

Economic Crimes

Other Crimes

Other Crimes

Other Crimes

Other Crimes

Drug Crimes

Other Crimes

Other Crimes

Increase base offense level by at least 2 levels for 18 U.S.C.
2251( ¢)(1)(A) or 2252(a) offenses

Increase base offense level for violation of 18 U.S.C. 2423(a)
(transportation of children with intent to engage in criminal
sexual activity) ) by at least 3 levels

Promulgate or amend guidelines to reflect changes made in
Mandatory Victims Restitution Act of 1996

Amend forthwith chapter 3 adjustment relating to international
terrorism so that it applies more broadly to federal crimes of
terrorism as defined in 18 U.S.C. 2332b(g)

Promulgate an appropriate enhancement for defendant
convicted of 18 U.S.C. 470 (counterfeit acts committed outside
U.s.)

Promulgate a minimum 6-month prison term for persons
convicted of violating 18 U.S.C. 1030(a) (terrorist activity
damaging a federal interest computer)

Sense of Congress is that sentences for offenses involving
importation and exportation of nuclear, biological, and
chemical weapons are too low; urges Commission to raise
penalties

Promulgate appropriate increases in base offense level for
failure to depart, illegal reentry, and passport and visa fraud

Promulgate appropriate increases in base offense level for
failure to depart, illegal reentry, and passport and visa fraud

Review guideline penalties for conspiring with or assisting an
alien to commit an offense under the Controlled Substances
Import and Export Act and ensure appropriately stringent
sentences

Amend guidelines to eliminate disparities between sentences
for peonage, involuntary servitude, and slave trade offenses and
kidnapping and alien smuggling offenses; ensure that
guidelines for peonage, involuntary servitude or slave trade
offenses are enhanced for a large number of victims, the use or
threatened use of a dangerous weapon, or a prolonged period of
peonage or involuntary servitude

Raise base offense level for fraudulent use of government-
issued documents by 2 levels; review number of documents
enhancement and raise by 50%; impose enhancement for prior
similar conviction in addition to the criminal history points
given for such prior conviction; impose an additional
enhancement for 2 similar prior convictions in addition to the
criminal history points given for such prior convictions;
consider aggravating/mitigating factors for upward/downward
departures

537

538

571

539

554

551

633

563

562

542

54



Date P.L.No. Crime Type

Brief Description of Directive

Amend. No.

9/30/1996

10/3/1996

10/3/1996

10/3/1996

10/3/1996

0/11/1996

0/13/1996

1/19/1997

2/16/1997

4/24/1998

6/23/1998

104--208

104--237

104--237

104--237

104--237

104--294

104--305

105--101

105--147

105--172

105--184

Other Crimes

Drug Crimes

Drug Crimes

Drug Crimes

Drug Crimes

All Crimes

Drug Crimes

Other Crimes

Economic Crimes

Economic Crimes

Economic Crimes

Raise base offense level in alien smuggling offenses by 3;
increase enhancement for number of aliens by 50%; impose
enhancements for having 1 or 2 prior similar convictions in
addition to criminal history points; impose enhancement for
bodily injury or death, firearm use or brandishment, or
consciously or recklessly placing another in serious danger of
death or bodily injury; consider downward adjustment if first
offense involving smuggling of spouse or child; consider
aggravating/mitigating factors for departure

Amend guidelines to ensure the manufacture of
methamphetamine is treated as a significant violation

Determine whether sentences for dangerous handling of
controlled substances are adequate and, if not, amend

Increase penalties for methamphetamine offenses that reflect
the rapidly growing incidence of such offenses, the high risk of
addiction, the increased risk of violence, and the recent increase
in importation of meth and its precursor chemicals

Promulgate minimum 2 level increase of base offense level for
certain list I chemicals; ensure that quantity is calculated on the
basis of quantity that could reasonably have been manufactured
in a clandestine setting using the quantity of list I chemical
possessed, distributed, imported or exported

Compile and analyze information relating to the use of
encryption or scrambling technology to facilitate or conceal
criminal conduct; annually report to Congress on nature and
extent of such conduct

Review sentences for flunitrazepam offenses and amend as
appropriate; submit a summary of review to Congress and
explanation for any amendments made; ensure guidelines
reflect serious nature of offenses

Promulgate a minimum 2 level enhancement for any offense
against the property of a national cemetery

Ensure guidelines for intellectual property crimes are sufficient
to deter such crimes and provide for consideration of the retail

value and quantity of the items with respect to which the crime
against intellectual property was committed

Provide an appropriate penalty for offenses involving the
cloning of wireless telephones taking into consideration 7
enumerated factors and any additional factors the Commission
deems appropriate

Substantially increase penalties for telemarketing fraud; provide
a sophisticated means enhancement, including but not limited
to sophisticated concealment such as perpetrating the offense
from outside the United States; provide enhancement for cases
involving a large number of vulnerable victims
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558

555

555

557

556

576

590

596

587



Date P.L.No. Crime Type

Brief Description of Directive

Amend. No.

0/30/1998

0/30/1998

0/30/1998

0/30/1998

0/30/1998

0/30/1998

0/30/1998

12/9/1999

0/12/2000

0/14/2000

0/17/2000

105--314

105--314

105--314

105--314

105--314

105--314

105--318

106--160

106--310

106--310

106--310

Sex Crimes

Sex Crimes

Sex Crimes

All Crimes

Sex Crimes

Sex Crimes

Economic Crimes

Economic Crimes

Drug Crimes

Drug Crimes

Drug Crimes

Promulgate an appropriate enhancement if defendant
knowingly misrepresented the actual identity of the defendant
with the intent to persuade, induce, entice, coerce, or facilitate
the transport of a child to engage in a prohibited sexual activity

Review guidelines relating to sexual exploitation and abuse of
children and clarify that "distribution of pornography" applies
to the distribution of pornography for monetary remuneration

and for a nonpecuniary interest

Promulgate an appropriate enhancement for offenses involving
the transportation of minors for illegal sexual activity

Ensure consistency between Federal Sentencing Guidelines and
avoid duplicative punishment under the Federal Sentencing
Guidelines

Promulgate amendments to ensure an appropriate enhancement
if the defendant used a computer in the sexual abuse or
exploitation of a child

Increase sentences for offenses in which the defendant engaged
in a pattern of activity involving the sexual exploitation or
abuse of a minor

Review and amend, as appropriate, to provide an appropriate
penalty for each offense under 18 U.S.C. 1028 (identity fraud)
after considering 7 enumerated factors plus any additional
factors the Commission deems appropriate

Implement emergency guideline amendments to implement
section 2(g) of No Electronic Theft Act

Amend guidelines for offenses involving manufacturing of
amphetamine and methamphetamine; if offense created
substantial risk of harm to human life or the environment,
increase base offense level by 3 levels and to a minimum level
27; if offense involved substantial risk of harm to the life of a
minor or incompetent, increase by 6 levels and to a minimum
level 30

Use emergency amendment authority to increase sentences for
importation, exportation, manufacture or trafficking of Ecstasy;
increase base offense level for any substance marketed as
Ecstasy

Amend guidelines for offenses involving list I chemicals;
increase penalties for ephedrine, phenylpropanolamine, and
pseudoephedrine such that those penalties correspond to the
quantity of controlled substance that could reasonably have
been manufactured using the quantity of ephedrine,
phenylpropanolamine, or pseudoephedrine possessed or
distributed; Commission must create table of manufacturing
conversion ratios based on scientific, law enforcement, and
other data the Commission deems appropriate; also increase
penalties for other list I chemicals taking into account
enumerated factors
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Date P.L.No. Crime Type

Brief Description of Directive Amend. No.

0/17/2000

0/17/2000

0/28/2000

0/28/2000

11/1/2000

0/26/2001

3/27/2002

7/30/2002

7/30/2002

7/30/2002

11/2/2002

106--310

106--310

106--386

106--386

106--420

107--56

107--155

107--204

107--204

107--273

107--273

Drug Crimes

Drug Crimes

Other Crimes

Other Crimes

Economic Crimes

Economic Crimes

Public Integrity Cri

Economic Crimes

Public Integrity Cri

Other Crimes

Other Crimes

Increase penalties for amphetamine offenses such that those 610
penalties are comparable to the base offense level for

methamphetamine offenses and reflect enumerated

congressional concerns

Review and amend guidelines to provide for increased penalties 609
for Ecstasy such that the penalties reflect the seriousness of

such offenses and need to deter them; ensure that new penalties

reflect 6 enumerated factors and any other factor the

Commission deems appropriate; sense of Congress that base

offense levels for Ecstasy are too low and should be increased

to be comparable with other drug offenses; base offense levels

for importing and trafficking Ecstasy should be increased;

within 60 days prepare a report describing factors Commission

considered in promulgating Ecstasy amendments

Broaden scope of interstate stalking guidelines to include new 616
statutory amendments

Amend, if appropriate, guidelines applicable to human 627
trafficking offenses; consider enumerated grounds for sentence

enhancements; consider conforming human trafficking

guidelines to guidelines applicable to peonage, slave trade, and

involuntary servitude offenses

Enhance penalties for fraud or misrepresentation in connection 617
with obtaining or providing, or furnishing of information to a

consumer on, scholarships, grants, loans, tuition, discounts,

awards, or other financial assistance for purposes of financing

higher education; make those penalties comparable to penalties

for misrepresentation that defendant was acting on behalf of a

charitable, educational, religious, or political organization or a

government agency

Ensure individuals convicted of a violation of 18 U.S.C. 1030 637
can be subjected to appropriate penalties without regard to any
mandatory minimum prison term

Promulgate appropriate penalties for violations of the Federal 648
Election Campaign Act of 1971 and report back to Congress.

Review and amend guidelines to provide an enhancement for 647
officers of publicly traded corporations who commit fraud

Review and amend guideline penalties for obstruction of justice 647
to ensure they are sufficient to deter and punish that activity.

Review and amend, as appropriate, in order to provide 659
enhanced punishment for offenses involving the use of body

armor.

Review and amend, as appropriate, guidelines to provide an 663

enhancement for offenses involving assaults or threats on
judges and certain other federal officers.



Date P.L.No. Crime Type

Brief Description of Directive Amend. No.

11/2/2002

4/30/2003

4/30/2003

4/30/2003

4/30/2003

4/30/2003

4/30/2003

107--296

108--21

108--21

108--21

108--21

108--21

108--21

Other Crimes

Violent Crimes

Sex Crimes

All Crimes

Sex Crimes

All Crimes

Sex Crimes

Review and, if appropriate, amend guidelines relating to 654
computer crimes in light of: (1) potential and actual harm; (2)

level of sophistication; (3) intent to profit; (4) malicious intent;

(5) privacy violations; (6) involved computer used for national

defense, security, or administration of justice; (7) interfered

with critical infrastructure; (8) threat to public health or safety.

Increase base offense level for kidnapping from level 24 to 32, 651
to delete specific offense characteristic decrease of two levels

for release of victim within 24 hours, and to increase specific

offense characteristic for sexual exploitation of victim from

three to six levels.

Adds several SOCs to 2G2.2 and 2G2.4 enhancing penalties if 649
offenses involve between 10 and 150 (plus 2), 150 and 300

(plus 3), 300 and 600 (plus 4), if offense involves material

depicting sadism or masochism (plus 4), and defines "pattern of

activity” as "prohibited sexual conduct on at least two separate

occasions." Directs Commission to ensure that penalties for sex

offenses "adequately reflect the seriousness of the offense."

Within 180 days Commission must: (1) review grounds for 651
downward departure; (2)(a) ensure a substantial reduction in

the incidence of downward departures; (2)(b) authorize a

downward departure of no more than 4 levels for Government

approved early disposition programs; (2)(c) limit enumerated

grounds for downward departure in the area of sexual offenses

Guidelines Manual amended by Congress to prohibit departures 649
in certain child crimes and sex offenses for any reason not

affirmatively and specifically identified as a permissble ground

for departure in Chapter 5, Part K

Distribute amendments, policy statements, and official
commentary to U.S. Courts and Probation Offices
incorporating provisions of the PROTECT Act; prohibits
Commission from promulgating any amendments on or before
May 1, 2005, that are inconsistent with amendments made
pursuant to the Act or to add any new grounds for downward
departures, or promulgate any amendments that would result in
sentencing ranges that are lower than those that were
established by the amendments to guidelines regarding sex
offenses; and at no time promulgate any amendments that
would alter or repeal the amendments made by the Act to the
acceptance of responsibility guideline.

Applicable category of offense to be used for determining
sentencing guidelines for persons convicted of crimes involving
the obscene visual representation of the sexual abuse of
children in violation of 18 U.S.C. § 1466A shall be the
category of offenses described in § 2G2.2 of the Guidelines;
Commission may promulgate guidelines specifically governing
offenses under 18 U.S.C. § 1466A if such guidelines do not
result in sentencing ranges that are lower than those that would
have applied under § 2G2.2 of the Guidelines.
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Date P.L.No. Crime Type

Brief Description of Directive Amend. No.

4/30/2003

4/30/2003

4/30/2003

4/30/2003

2/16/2003

108--21

108--21

108--21

108--21

108--187

6/22/2004 108--237

7/15/2004 108--275

Sex Crimes

Sex Crimes

Drug Crimes

Other Crimes

Other Crimes

Economic Crimes

Other Crimes

Review, and if appropriate, amend the Guidelines and policy 664
statements to ensure that penalties are adequate in cases

involving interstate travel with the intent to engage in a sexual

act with a juvenile, in violation of 18 U.S.C. § 2423.

Review and, as appropriate, amend the Guidelines and policy 664
statements to ensure that the guidelines are adequate to punish

and deter conduct involving violations of 18 U.S.C. § 2252A(a)

(child pornography). With respect to guidelines for section

2252A(a)(3)(B) (depictions of minors engaging in sexual

conduct), the Commission was directed to consider the “relative

culpability of promoting, presenting, describing or distributing

material” as compared with solicitation of such material

Review the guidelines with respect to offenses involving the 667
drug GHB and to consider amending the guidelines to provide

for increased penalties that reflect the seriousness of offenses

involving GHB

Ensure 3rd acceptance of responsibility point to be given only 649
upon formal motion of the government

Directive in the CAN-SPAM Act (Controlling the Assault of 665
Non-Solicited Pornography and Marketing) to provide

penalties for violations of law prohibiting transmission of

certain commercial electronic messages containing “sexually

oriented material,” and other offenses that may be facilitated by

the sending of large quantities of unsolicited electronic mail.

The Act also requires that the Commission consider providing

sentencing enhancements for several factors, including

obtaining electronic mail addresses through improper means

Legislative history for the Antitrust Criminal Penalty
Enhancement Act contains a directive to the Commission to
revise the existing antitrust sentencing guidelines to increase
terms of imprisonment for antitrust violations to reflect the new
statutory maximum for these offenses, which was raised from
three years to ten years. The legislative history states that no
revisions are needed with regard to the fine provisions

Amend the Abuse of Trust/Special Skill guideline at § 3B1.3 to
include a defendant who exceeds or abuses the authority of his
position to obtain unlawfully or use without authority any
means of identification, and general directive to review and
amend guidelines and policy statements to ensure that
guidelines appropriately punish identify theft offenses
involving an abuse of trust

B-9
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SUMMARY REPORT ON THE
U.S. SENTENCING COMMISSION’S
SURVEY OF ARTICLE Il JUDGES

The approaching fifteen-year anniversary of the federd sentencing guiddines brings an
opportunity to reflect on the work produced by the U.S. Sentencing Commission and the effect of the
guiddines on the crimina justice system. For this reason, the Commission undertook a survey to
measure, from the judges perspectives, how the federd guiddines have responded to the gods
Congress s forth for them in the Sentencing Reform Act. All Article I11 judges were mailed
guestionnaires in January 2002. Response rates were 51.8 percent for district court judges and 33.9
percent for circuit court judges. A list of the statutory issues covered by the survey appearsin
Appendix A.

Reporting of Survey Results

A portion of the survey asked each judge to rate the guiddines effectivenessin achieving the
various gods of sentencing on ascale ranging from alow vaue of “1” (for “Few” of the judge' s cases
meeting the god) to ahigh value of “6” (for “Almog All” of the judge' s cases medting the god). This
summary report treats responses concentrated at the higher end of the scale (i.e., “5” or “6”) as
indicating higher effectiveness in achieving these gods, reponsesin the center of the scde (i.e., “3’or
“4") asindicating moderate effectiveness in achieving these god's, and responses concentrated at the
lower end of the scde (i.e., “1” or “2”) asindicating less effectivenessin achieving these godls.

Overall Rating of Guidelines

When asked to provide a genera overdl rating of effectiveness of the federa sentencing
guiddinesin achieving the purposes of sentencing (Q18)*, approximately 40 percent of judges (38.4%
of responding digtrict court judges and 41.7% of responding circuit court judges) reported a higher
degree of effectiveness, gpproximately 38 percent of judges (38.6% of responding district court judges
and 37.5% of responding circuit court judges) reported a moderate degree of effectiveness, and
approximately 22 percent of judges (22.9% of responding district court judges and 20.8% of
responding circuit court judges) reported alower degree of effectiveness?

Toassigt inlinki ng the survey finding to the relevant data table in the appendices, references to the
survey question numbers are placed throughout the text. For example, the reference here to “ Q18" indicates that this
discussion is based on data from the survey’s Question 18 topic (judges' ratings of overall guideline achievement).

%District and circuit court judges responding to the survey held comparable opinions about how the
guidelines reflected their legidative mandates, often showing strikingly similar patterns of responding.



Areas of Most Effectivenessin Meeting the Sentencing Goals

Both responding digtrict and circuit court judges believed that the guidelines had been rdatively
effective in achieving four of the sentencing gods set forth in the Sentencing Reform Act:

— providing punishment levels that reflect the seriousness of the offense (Q1),
— providing adequate deterrence to criminal conduct (Q3),
— protecting the public from further crimes of the defendant (Q4), and

— avoidingunwarranted sentencing disparities among defendantswithsamilarrecords
who have been found guilty of smilar conduct (Q6).

Responding district court judges were more likely than responding circuit court judges to report
higher effectivenessin achieving these four goas, and amgority of responding district court judges dso
believed that the guiddines were highly achieving the additiona god of providing certainty in meeting the
purposes of sentencing (Q7).

Areas of Least Effectivenessin Meeting the Sentencing Goals

A plurdity of both responding district and circuit court judges indicated that there were two
areas in which the guidelines were less effective in achieving the purposes of sentencing:

— providing defendantswithtraning, medica care, or treestment inthe most effective
manner, where rehabilitation was appropriate (Q5) and

— mantaining sufficient flexibility to permit individudized sentenceswhen warranted
by mitigating or aggravating factors (Q9).

Approximatdly 40 percent of responding digtrict court judges, and dightly more responding
circuit court judges, reported that few of their cases met these sentencing goas.

Variations Within Offense Categories

The survey asked judges to provide responses specific to the most common types of offenses
sentenced under the guidelines. The response patterns were Similar across offense types, but
noteworthy differences were observed for drug trafficking offenses. Compared to other offenses, a
greater percentage of responding judges reported that drug sentences typicaly were:

— morelikely to afford adequate deterrence (Q3) and to protect the public from
further crimes (Q4) and



— lesslikely to provide fairness (Q8), to provide just punishment (Q10), to
maintain sufficient flexibility to permit individudized sentences (Q9), and to
avoid unwarranted digparities among smilar defendants found guilty of smilar
conduct (Q6).

Conggtent with these findings, the survey aso affirmed the respondents’ judicia belief that drug
trafficking sentences were often longer than required to reflect the seriousness of the drug trafficking
crime. (QLiii).

With respect to other variations across offense types, responding judges aso viewed firearms
trafficking sentences as rdatively effective in meeting the god's of adequate deterrence (Q3) and
protection of the public (Q4). Further, when responding judges reported that certain guideline
punishment levels did not reflect crime seriousness, immigration unlawful entry sentences more often
were reported as too long, while fraud and theft sentences more often were reported as too short.>

(Qiii)
Mandatory Minimums

With respect to drug trafficking offenses, more than 40 percent of responding judges reported
that mandatory minimum statutes highly affect their ability to impose a sentence reflecting the satutory
purposes of sentencing. In contrast, dightly more than one quarter of responding judges reported that
few of their drug trafficking cases involved mandatory minimum provisions affecting the purposes of
sentencing. These data also suggest that responding judges were more concerned with mandatory
minimum effects on drug trafficking cases (compared to other offense types); roughly one-third more
digtrict court judges provided answers to the drug trafficking portion of this question than to the portions
of this question addressing other offense types. Looking beyond drug trafficking offenses,
approximately 40 percent of dl responding didtrict court judges reported thet relaively few firearms
trafficking cases involved mandatory minimum provisions affecting achievement of the purposes of
sentencing. (Q2)

Offender Characteristics

More than hdf of dl responding judges would like more emphadis a sentencing placed on the
offender’s menta condition or the offender’ s family ties and respongibilities. Additiondly, more than
half of responding digtrict court judges wanted more emphasis placed on offender age at sentencing.
More than 40 percent of al responding judges adso would like to see the following characteristics made
more relevant a sentencing: emotiond condition, employment record, public service (including
military), and prior good works. More than 40 percent of responding digtrict court judges also desired

3The Commission’s amendments to§2L 1.2 (Unlawful Entry and Remaining) and §2B1.1 (Theft,
Embezzlement, Receipt of Stolen Property, Property Destruction, and Offenses Involving Fraud or Deceit), effective
November 1, 2001, may have since addressed some of the concerns underlying these responses.

3



greater guiddine emphasis on severd other offender characterigtics: physica condition, drug or acohol
dependence/abuse, and role in the offense. (Q12)
Neutrality

Most responding judges (approximately 90%) agreed that the guiddines “ Almost Always’
maintained neutrdity regarding the offender’ sreligion or creed. Overdl, the responding digtrict court
judges reported somewhat higher neutrdity levelsfor al characterigtics, with alarge didtrict court judge
majority (74%-79%) dso citing “Almogt Always’ neutrdity with respect to nationd origin, ethnicity, or
gender. Fewer digtrict and circuit court judges (but till more than half) believed that there was “ Almost
Always’ neutrdity with regard to offender race (62%-68%) and socioeconomic status (54%-60%).
Looking at the findings from a different perspective, however, these data reved that alarge minority of
reponding judges believed that neutrality was maintained only “Rarely” or “Sometimes’ in dll
categories, with these percentages reaching as high as 20 percent for socioeconomic status and race.

(Q13)
Judicial Factor Disparity

Subgtantialy less than 30 percent of al responding judges reported that the guiddines “ Almost
Always’ avoided unwarranted disparity with respect to the sentencing circuit, district, or judge. (Q14)

Respect for the Law

More than haf of responding circuit court judges believed that the guiddines increased respect
for the law among victims of crime and members of the genera public. Responding didtrict court judges
were more likely to believe that the guidelines had no impact on respect for the law for these groups.

(Q15)
Alter native Confinement Sentencing Options

The vast mgority of responding judges were postive about the availability of dternativesto
incarceration and did not want to see this availability reduced. While a“No Change Needed” response
was common (with typically 40% to 70% of judges providing this answer across offense types), the
survey data highlighted certain types of offenses for which responding judges desired greater availability
of dternativesto sraight incarceration. For example, in sentencing drug trafficking offenders, more than
half of responding digtrict court judges (and a somewhat smdler proportion of responding circuit court
judges) would like grester access to straight probation, probation-plus-confinement, or “ split”
sentencing options. Slightly more than 40 percent of both responding district and circuit court judges
aso would like greater availability of sentencing options (particularly probation-plus-confinement or
“gqolit” sentences) for theft and fraud offenses. (Q11)



Additional Information

This Summary Report highlights only some of the survey’ sresults. Other results can be found
in the accompanying tables showing the distribution of responses for each survey question: Appendix B
(for digtrict court judge respondents) and Appendix C (for circuit court judge respondents). In
addition, the Commission expects to release in the future a more detailed report on the survey, including
discussions of the methodology and response rates, blank versions of the judge survey instruments, and
graphs comparing total and offense type results.



APPENDIX A

SURVEY TOPICSAND STATUTORY REFERENCES
Articlel11 Judge Survey Conducted by the U.S. Sentencing Commission in January 2002

Statutory Survey
Topic Reference Question

Provide fairness in meseting the purposes of 28U.S.C. 8991(b)(1)(B) | Question8
sentencing

Provide certainty in meeting the purposesof | 28 U.S.C. 8§ 991(b)(1)(B) | Question7
sentencing

Avoid unwarranted sentencing disparities 28 U.S.C. 8991(b)(1)(B) | Quedtion6
among defendants with smilar records who
have been found guilty of smilar crimind
conduct

Maintain sufficient flexibility to permit 28 U.S.C. 8991(b)(1)(B) | Question9
individuaized sentences when warranted by
mitigating or aggravating factors not taken into
account in the establishment of generd
sentencing practices

Determine whether to impose a sentence to 28 U.S.C. §994(a)(1)(A) | Question 11
probation, afine, or aterm of imprisonment

Congder whether the following metters, 28 U.S.C. §994(d) Question 12
among others, with respect to a defendant,
have any relevanceto . . . an gppropriate
sentence: age, education, vocationa skills,
menta and emationd condition, physica
condition including drug dependence, previous
employment record, family ties and
respongbilities, community ties, role in the
offense, criminal history, and degree of
dependence upon crimind activity for a
livdihood

Page A-1 Appendix A-Survey Topics and Statutes



Statutory Survey
Topic Reference Question

Asaure that the guidelines and policy 28 U.S.C. §994(d) Question 13
satements are entirely neutrd asto the race,
sex, nationd origin, creed, and socioeconomic
datus of offenders

Assure that the guiddines and policy 28 U.S.C. §99%(e) Question 12
datements ... reflect the generd
ingppropriateness of consdering the
educeation, vocationd skills, employment
record, family ties and respongibilities, and

community ties of the defendant

Reflect the seriousness of the offense 18 U.S.C. §3553(a)(2)(A) | Question1
Promote respect for the law 18 U.S.C. §3553(a)(2)(A) | Question 15
Provide just punishment 18 U.S.C. §3553(a)(2)(A) | Question 10
Afford adequate deterrence to crimina 18 U.S.C. §3553(a)(2)(B) | Question3
conduct

Protect the public from further crimesof the | 18 U.S.C. § 3553(a)(2)(C)| Question 4
defendant

Provide defendants with needed educationa | 18 U.S.C. § 3553(a)(2)(D) | Question 5
or vocationd training, medica care, or other
correctiond trestment in the most effective
manner where rehabilitation is appropriate

Avoid unwarranted sentencing disparities 18 U.S.C. § 3553(a)(6) Question 6
among defendants with smilar records who
have been found guilty of smilar conduct
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APPENDIX C
A Survey of Articlelll Judgeson The Federal Sentencing Guidelines
Responses of Circuit Judges

Question 1 Considering casesthat have come to you on appeal, how often did the guideline sentences,
as properly applied, provide punishment levelsthat reflect the seriousness of the offense?

CIRCUIT i. ii. Considering only defendants convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling U.S. Entry
n % n % n % n % n % n % n % n %
1Few 1 14 7 96 3 43 3 42 3 42 0 00 4 62 9 130
2 7 101 15 205 3 43 8 111 6 85 5 75 9 138 10 145
3 12 174 17 233 9 130 10 139 13 183 6 90 10 154 1 159
4 15 217 6 82 10 145 17 236 12 169 16 239 9 138 12 174
5 17 246 1 151 21 304 18 250 23 34 16 239 17 262 13 188
6 Almost All 17 246 17 233 23 333 16 222 14 197 24 358 16 246 14 203
Total 69 100.0 73 1000 69 100.0 721000 71 1000 67 100.0 65 100.0 69 100.0
Missing 7 — 3 — 7 — 4 — 5 — 9 — 1 — 7 —
Mean 43 3.7 4.6 42 42 47 41 38
Median 40 30 5.0 40 5.0 5.0 5.0 40

Question 1 For those cases where you believe that the guideline punishment levels do not reflect the
seriousness of the crime, was it because the punishment was generally less than appropriate,

(continued)

more than appropriate, or sometimes greater/sometimes less?

iii. Considering only defendants where punishment did not reflect seriousness:

Drug Firearms Larceny/ Alien Unlawful

Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling U.S. Entry

n % n % n % n % n % n % n %

Less 119 7 233 29 644 22 550 8 286 13 382 17 362

Greater 43 827 17 567 6 133 8 200 8 286 1 324 21 447

Sometimes 8 154 6 200 10 222 10 250 12 429 10 294 9 191

Total 52 100.0 30 1000 45 1000 40 1000 28 1000 34 1000 47 1000

Missing 24 — 46 — 31 — Kl — 48 — 2 — 29 —

Mean 21 20 16 17 21 19 18
Median 20 20 1.0 1.0 20 20 20

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, Circuit Judge Responses, January 2002.

Page C-1

Appendix C-Circuit Judges




A Survey of Articlelll Judgeson The Federal Sentencing Guidelines
Responses of Circuit Judges

Question 2 Considering casesthat have come to you on appeal, how often did the guideline sentences,
as properly applied, involve mandatory minimum provisionsthat affect the court'sability
to impose sentences that reflect the statutory purposes of sentencing?

CIRCUIT i. ii. Considering only defendants with mandatory minimum convicted of these crimes.
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling U.S. Entry
n % n % n % n % n % n % n % n %
1Few 13 191 11 164 13 220 25 439 23 426 24 436 22 431 22 393
2 10 147 6 90 7119 1 193 1 204 8 145 9 176 1 196
3 12 176 13 194 12 203 7 123 9 167 7 127 10 196 12 214
4 16 235 8 119 5 85 6 105 5 93 9 164 4 78 1 18
5 1 162 14 209 13 220 2 35 119 2 36 120 4 71
6 Almost All 6 88 15 224 9 153 6 105 5 93 5 91 5 98 6 107
Total 68 100.0 67 1000 59  100.0 57 1000 54 100.0 55 100.0 51 100.0 56 100.0
Missing 8 — 9 — 17 — 19 — 2 — 21 — L J— 20 —
Mean 33 38 34 24 2.4 25 2.4 2.5
Median 30 40 30 20 20 20 20 20

Question 3 Considering casesthat have come to you on appeal, how often did the guideline sentences,
asproperly applied, afford adequate deterrenceto criminal conduct?

CIRCUIT i. ii. Considering only defendants convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling U.S. Entry
n % n % n % n % n % n % n % n %
1Few 3 48 7 109 4 66 3 49 117 2 33 4 69 8 129
2 4 65 3 47 2 33 4 66 4 67 3 49 7 121 9 145
3 6 97 5 78 5 82 16 262 16 267 13 213 13 224 13 210
4 1 177 3 47 5 82 9 148 10 167 8 131 5 86 1 16
5 19 306 13 203 16 262 1 180 13 217 13 213 12 207 1 177
6 Almost All 19 306 33 516 29 475 18 295 16 267 22 361 17 293 20 323
Total 62 100.0 64 1000 61 1000 61 100.0 60 100.0 61 100.0 58 100.0 62 100.0
Missing 14 — 2 — 15 — 15 — 6 — 15 — 18 — 14 —
Mean 45 4.7 4.9 4.2 43 45 41 39
Median 5.0 6.0 5.0 40 40 5.0 45 45

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, Circuit Judge Responses, January 2002.
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A Survey of Articlelll Judgeson The Federal Sentencing Guidelines
Responses of Circuit Judges

Question 4 Considering casesthat have come to you on appeal, how often did the guideline sentences,
asproperly applied, protect the public from further crimes of the defendant?

CIRCUIT i. ii. Considering only defendants convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling U.S. Entry
n % n % n % n % n % n % n % n %
1Few 1 16 2 29 1 16 2 32 4 65 2 32 5 83 1 177
2 3 48 2 29 4 63 8 129 5 81 5 79 9 150 9 145
3 13 210 9 132 1 172 1 177 13 210 9 143 14 233 1 177
4 12 194 7 103 6 94 14 226 10 161 13 206 6 100 1 16
5 18 290 16 235 14 219 8 129 12 194 10 159 9 150 13 210
6 Almost All 15 242 2 471 28 438 19 306 18 290 24 381 17 283 17 274
Total 62 100.0 68 100.0 64 1000 62 100.0 62 1000 63 100.0 60 100.0 62 100.0
Missing 14 — 8 — 2 — 14 — 14 — 13 — 6 — 14 —
Mean 4.4 4.9 4.8 4.2 42 45 39 38
Median 5.0 5.0 5.0 4.0 40 5.0 40 35

Question 5 Considering casesthat have come to you on appeal, how often did the guideline sentences,
as properly applied where rehabilitation was appropriate, provide defendants with needed
educational or vocational training, medical care, or other correctional treatment in the

most effective manner?

CIRCUIT i. ii. Considering only defendants needing services convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling U.S. Entry
n % n % n % n % n % n % n % n %
1Few 19 328 24 453 17 340 16 314 16 320 17 347 21 438 22 440
2 12 207 8 151 12 240 1 216 10 200 9 184 7 146 9 180
3 6 103 4 75 3 60 3 59 5 100 5 102 3 63 5 100
4 8 138 4 75 4 80 8 157 7 140 5 102 5 104 2 40
5 5 86 5 94 5 100 5 98 4 80 5 102 4 83 4 80
6 Almost All 8 138 8 151 9 180 8 157 8 160 8 163 8 167 8 160
Total 58 100.0 53 100.0 50 100.0 51 100.0 50 100.0 49 100.0 48  100.0 50 100.0
Missing 18 — 23 — 26 — pL— 26 — 27 — 28 — P —
Mean 29 2.7 29 30 29 2.9 28 2.6
Median 20 20 20 20 20 20 20 20

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, Circuit Judge Responses, January 2002.
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A Survey of Articlelll Judgeson The Federal Sentencing Guidelines
Responses of Circuit Judges

Question 6 Considering casesthat have come to you on appeal, how often did the guideline sentences,

as properly applied, avoid unwarranted sentence disparities among defendants with
similar recordswho have been found guilty of similar conduct?

CIRCUIT i. ii. Considering only defendants convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling U.S. Entry
n % n % n % n % n % n % n % n %
1Few 4 59 9 136 4 65 4 63 4 66 3 50 6 102 6 100
2 6 88 7 106 5 81 2 32 4 66 117 2 34 4 67
3 9 132 8 121 9 145 14 222 12 197 10 167 1 186 12 200
4 16 235 14 212 1 177 14 222 12 197 13 217 9 153 8 133
5 22 34 15 227 16 258 13 206 13 213 18 300 16 271 16 267
6 Almost All 1 162 13 197 17 274 16 254 16 262 15 250 15 254 14 233
Total 68 100.0 66 100.0 62 1000 63 100.0 61 1000 60 100.0 59 100.0 60 100.0
Missing 8 — 10 — 14 — 13 — 15 — 6 — 17 — 6 —
Mean 42 39 43 4.2 42 45 42 41
Median 40 4.0 5.0 40 40 5.0 5.0 45

Question 7 Considering casesthat have come to you on appeal, how often did the guideline sentences,

asproperly applied, provide certainty in meeting the purposes of sentencing?

CIRCUIT i. ii. Considering only defendants convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling U.S. Entry
n % n % n % n % n % n % n % n %
1Few 1 16 4 63 117 2 32 2 34 2 35 5 91 6 109
2 6 94 7 111 4 67 5 81 5 85 2 35 4 73 2 36
3 14 219 10 159 13 217 14 226 1 186 10 175 7127 10 182
4 15 234 10 159 8 133 16 258 15 254 15 263 10 182 9 164
5 16 250 17 270 20 333 1 177 13 220 15 263 17 309 16 291
6 Almost All 12 188 15 238 14 233 14 226 13 220 13 228 12 218 12 218
Total 64 100.0 63 100.0 60 100.0 62 100.0 59 100.0 57 100.0 55 100.0 55 100.0
Missing 2 — 13 — 6 — 14 — 17 — 19 — 21 — 21 —
Mean 42 4.2 44 41 42 4.4 42 41
Median 40 5.0 5.0 40 40 40 5.0 5.0

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, Circuit Judge Responses, January 2002.
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A Survey of Articlelll Judgeson The Federal Sentencing Guidelines
Responses of Circuit Judges

Question 8 Considering casesthat have come to you on appeal, how often did the guideline sentences,
asproperly applied, provide fairnessin meeting the purposes of sentencing?

CIRCUIT i. ii. Considering only defendants convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling U.S. Entry
n % n % n % n % n % n % n % n %
1Few 10 154 21 318 9 145 7 115 7 115 6 100 9 155 10 167
2 8 123 9 136 7 113 7 115 5 82 5 83 7 121 9 150
3 14 215 12 182 10 161 13 213 16 262 12 200 17 293 18 300
4 16 246 8 121 10 161 11 180 5 82 12 200 4 69 5 83
5 9 138 8 121 16 258 15 246 19 311 13 217 1 190 9 150
6 Almost All 8 123 8 121 10 161 8 131 9 148 12 200 10 172 9 150
Total 65 100.0 66 100.0 62 1000 61 1000 61 1000 60 100.0 58 100.0 60 100.0
Missing 1 — 10 — 14 — 15 — 15 — 6 — 18 — 6 —
Mean 35 30 38 3.7 38 4.0 35 34
Median 4.0 3.0 4.0 4.0 4.0 4.0 30 3.0

Question 9 Considering casesthat have come to you on appeal, how often did the guideline sentences,
as properly applied, maintain sufficient flexibility to permit individualized sentences when
warranted by mitigating or aggravating factors not taken into account in the establishment
of general sentencing practices?

CIRCUIT i. ii. Considering only defendants convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling U.S. Entry
n % n % n % n % n % n % n % n %
1Few 16 246 26 388 17 279 14 222 14 233 14 230 15 254 18 305
2 15 231 13 194 12 197 10 159 7117 9 148 1 186 9 153
3 10 154 7 104 7 115 13 206 12 200 11 180 10 169 9 153
4 10 154 9 134 10 164 9 143 9 150 9 148 6 102 7 119
5 8 123 5 75 6 98 8 127 8 133 9 148 8 136 7 119
6 Almost All 6 92 7 104 9 148 9 143 10 167 9 148 9 153 9 153
Total 65 100.0 67 1000 61 1000 63 100.0 60 100.0 61 1000 59 100.0 59 100.0
Missing 1 — 9 — 15 — 13 — 6 — 15 — 17 — 7 —
Mean 30 2.6 30 32 33 33 31 31
Median 3.0 2.0 3.0 3.0 3.0 3.0 30 3.0

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, Circuit Judge Responses, January 2002.
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A Survey of Articlelll Judgeson The Federal Sentencing Guidelines

Responses of Circuit Judges

Question 10 Considering cases that have cometo you on appeal, how often did the guideline sentences,
asproperly applied, provide just punishment?
CIRCUIT i. ii. Considering only defendants convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling U.S. Entry
n % n % n % n % n % n % n % n %
1Few 5 79 17 258 8 129 8 127 8 129 8 131 9 158 1 183
2 12 190 9 136 5 81 10 159 8 129 6 98 1 193 13 217
3 7 111 16 242 10 161 12 190 12 194 11 180 10 175 9 150
4 19 302 7 106 12 194 12 190 12 194 10 164 7 123 1 183
5 12 190 8 121 14 226 9 143 10 161 10 164 5 88 2 33
6 Almost All 8 127 9 136 13 210 12 190 12 194 16 262 15 263 14 233
Total 63 100.0 66 100.0 62 1000 63 100.0 62 1000 61 100.0 57 100.0 60 100.0
Missing 13 — 10 — 14 — 13 — 14 — 15 — 19 — 6 —
Mean 37 31 39 3.6 37 39 36 34
Median 40 30 40 40 40 40 30 30

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, Circuit Judge Responses, January 2002.
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A Survey of Articlelll Judgeson The Federal Sentencing Guidelines

Part I1: Sentence Deter mination
Responses of Circuit Judges

Question 11 Please identify whereyou believe that changesin the availability of guideline sentence
types would better promote the purposes of sentencing.

CIRCUIT
JUDGES

STRAIGHT
PROBATION SENTENCE

Moreavailable
LessAvailable
No change needed
Total
Missing

PROBATION WITH
CONFINEMENT
CONDITIONS

Moreavailable
Less Available
No change needed
Total
Missing

IMPRISONMENT
PLUS SUP. RELEASE
CONFINEMENT
CONDITIONS

Moreavailable
Less Available
No change needed
Total
Missing

Offense Type

Drug Weapon Larceny/ Alien Unlawful
Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling U.S. Entry
n % n % n % n % n % n % n %
31 449 13 203 2 328 26 406 9 150 10 164 18 290
2 29 8 125 9 134 8 125 7 117 10 164 8 129
36 522 43 672 36 537 30 469 4 733 41 672 36 581
69 100.0 64 100.0 67 100.0 64 100.0 60 100.0 61 100.0 62 1000

7 — 12 — 9 — 12 — 16 — 15 — 14 —
Drug Weapon Larceny/ Alien Unlawful
Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling U.S. Entry
n % n % n % n % n % n % n %
33 493 13 200 29 439 28 438 10 167 15 246 23 317
2 30 8 123 12 182 9 141 7 117 1 180 9 148
32 478 4 617 25 379 27 422 43 717 35 574 29 475
67 100.0 65 100.0 66 100.0 64 100.0 60 100.0 61 100.0 61 100.0

9 — 1 — 10 — 12 — 16 — 15 — 15 —
Drug Weapon Larceny/ Alien Unlawful
Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling U.S. Entry
n % n % n % n % n % n % n %
34 507 17 270 27 415 27 422 16 262 15 250 22 361
1 15 5 79 10 154 8 125 6 98 8 133 6 98
32 478 41 651 28 431 29 453 39 639 37 6.7 33 541
67 100.0 63 100.0 65 100.0 64 100.0 61 100.0 60 100.0 61 100.0

9 — 13 — 1 — 12 — 15 — 16 — 15 —

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, Circuit Judge Responses, January 2002.
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A Survey of Articlelll Judges on the Federal Sentencing Guidelines
Responses of Circuit Judges

Question 12 Based on the casesthat you personally have heard on appeal, do you believe that the

CIRCUIT guidelines should place less or more emphasis on any of the following defendant
JUDGES characteristicsfor sentencing deter mination?"
Total Less More No Change| |Missing
n % n % n % n % n
Age 69 100.0 0 0.0 32 46.4 37 53.6 7
Education 68 100.0 1 15 20 29.4 47 69.1 8
Vocational Skills 68 100.0 1 15 17 25.0 50 735 8
Mental Conditions 69 100.0 0 0.0 37 53.6 32 46.4 7
Emotional Conditions 69 100.0 1 14 29 420 39 56.5 7
Physical Conditions 66 100.0 1 15 19 28.8 46 69.7 10
Drug Dependence/Abuse 69 100.0 0 0.0 25 36.2 a4 63.8 7
Alcohol Dependence/Abuse 68 100.0 0 0.0 22 324 46 67.6 8
Employment Record 68 100.0 0 0.0 33 485 35 515 8
Family Ties/Responsibilities 70 100.0 0 0.0 44 62.9 26 37.1 6
Community Ties 68 100.0 2 29 25 36.8 41 60.3 8
Rolein the Offense 68 100.0 2 29 26 382 40 58.8 8
Criminal History 69 100.0 5 7.2 16 232 48 69.6 7
Criminal Livelihood 68 100.0 1 15 24 353 43 63.2 8
Public Service* 69 100.0 0 0.0 29 420 40 58.0 7
Employment Contributions 68 100.0 1 15 20 29.4 47 69.1 8
Prior Good Works 69 100.0 1 14 30 435 38 55.1 7

*Includes military, civic, charitable, or public service

! The Circuit Judges listed the following "other" defendant characteristics (number of responses): Respondents feel that gender (1) and when the defendant has learned

lessons to avoid committing another crime (1) should receive more emphasis.

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, Circuit Judge Responses, January 2002.
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A Survey of Articlelll Judgeson the Federal Sentencing Guidelines

Responses of Circuit Judges

Question 13 Based on the cases that you personally have heard on appeal, do you believe that
the guidelines maintain neutrality with respect to the characteristicslisted below?

CIRCUIT
JUDGES Almost
Total Rarely Sometimes Often Always Missing
n % n % n % n % n % n
Religion 69  100.0 0 0.0 0 0.0 7 10.1 62 89.9 7
Creed 69 1000 0 0.0 0 0.0 8 116 61 88.4 7
National Origin 68  100.0 2 29 5 7.4 9 132 52 76.5 8
Race 69 1000 4 5.8 14 203 8 116 43 62.3 7
Ethnicity 69 1000 2 29 12 17.4 8 11.6 47 68.1 7
Gender 69 1000 3 4.3 7 10.1 12 17.4 47 68.1 7
Socioeconomic Status 69 1000 3 4.3 13 18.8 16 232 37 53.6 7
Question 14 Based on the cases that you personally have heard on appeal, do you believe that
the guidelines avoid unwarranted disparity with respect to the characteristicslisted
CIRCUIT below?
JUDGES
Almost
Total Rarely Sometimes Often Always Missing
n % n % n % n % n % n
Defendantswith Similar
Records and Conduct 69 1000 4 58 19 275 23 333 23 333 7
Sentencing Circuit 66  100.0 3 45 13 19.7 31 47.0 19 28.8 10
Sentencing District 68  100.0 3 4.4 20 29.4 26 382 19 27.9 8
Sentencing Judge 69 1000 3 4.3 22 319 29 42,0 15 217 7

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, Circuit Judge Responses, January 2002.
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A Survey of Articlelll Judgeson the Federal Sentencing Guidelines
Responses of Circuit Judges

Question 15 Do you believe that the sentencing guidelines have increased, decr eased, or
had no impact on respect for thelaw for these groups?*

CIRCUIT

JUDGES Total Increase Decrease No Impact | [Missing
n % n % n % n % n

Federal Offenders 73 1000 25 342 16 21.9 32 438 3

CrimeVictims 71 1000 40 56.3 4 5.6 27 38.0 5

The General Public 70 1000 39 55.7 7 10.0 24 343 6

“The Circuit Judges listed the following "other" groups: The guidelines increase respect for the law in Congress (1). Another respondent feels
that family members (1) have a decreased respect for the law.

Source: U.S. Sentencing Commission, Survey of Article I11 Judges, Circuit Judge Responses, January 2002.
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A Survey of Article !l Judges on the Federal Sentencing Guidelines
Responses of Circuit Judges

Question 18
CIRCUIT
JUDGES

Question 19A
CIRCUIT
JUDGES

Question 19B
CIRCUIT
JUDGES

Please mark on the scale below to indicate your rating of the federal
sentencing guideline system's achievementsin furthering the general
pur poses of sentencing as specified in 18 U.S.C. § 3553(a)(2).

n %
1 Low Achievement 7 97
2 8 11.1
3 12 16.7
4 15 20.8
5 17 236
6 High Achievement 13 181
Total 72 100.0
Missing 4 —
Mean
Median

If you served as a Federal District Judge, have you sentenced any
federal felony offender under Old Law (i.e., " pre-guidelines')?

Yes

No

Not Serve
Total

n

%

37

4
21
62
14

59.7
6.5

While a Federal Circuit Judge, have you reviewed the sentence of any
federal felony offender under Old Law (i.e., " pre-guidelines')?

Yes
No
Total
Missing

n

49
21
70

Source: U.S. Sentencing Commission, Survey of Article |11 Judges, Circuit Judge Responses, January 2002.
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APPENDIX B
A Survey of Article 111 Judges on The Federal Sentencing Guidelines
Responses of District Judges

Question 1 Considering cases that you have sentenced, how often did the guideline sentences
provide punishment levels that reflect the seriousness of the offense?

DISTRICT i. ii. Considering only defendants convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling  U.S. Entry
n % n % n % n % n % n % n % n %
1 Few 5 12 51 112 33 77 R 74 36 82 21 51 24 77 60 145
2 32 80 73 160 48 112 73 168 63 144 29 70 28 89 65 157
3 53 132 75 165 54 126 99 228 87 199 61 147 51 163 53 128
4 101 252 66 145 62 145 88 203 93 212 81 195 62 198 67 162
5 117 292 74 163 103 240 78 180 86 196 118 284 72 230 80 194
6 Almost All 93 232 116 255 129 301 64 147 73 167 105 253 76 243 88 213
Total 401 100.0 455 100.0 429 100.0 434 100.0 438 100.0 415 100.0 313 100.0 413 100.0
Missing 65 — 1 — 37 — R — 28 — 51 — 153 — 53 —
Mean 4.4 39 43 3.7 38 4.4 41 3.7
Median 5.0 40 5.0 40 40 5.0 40 40

Question 1 For those cases where you believe that the guideline punishment levels do not reflect the

seriousness of the crime, was it because the punishment was generally less than appropriate,
more than appropriate, or sometimes greater/sometimes less?
iii. Considering only defendants where punishment did not reflect seriousness:

(continued)

Drug Firearms Larceny/ Alien Unlawful

Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling  U.S. Entry

n % n % n % n % n % n % n %

Less 1 31 57 231 200 631 164 566 93 447 59 330 48 170

Greater 261 737 104 421 33 104 36 124 28 135 54 302 158  56.0

Sometimes 82 232 86 348 84 265 9 310 87 418 66 369 76 270

Total 354 1000 247 1000 317 1000 290 1000 208 100.0 179 1000 282 1000

Missing 12 — 219 — 149 — 176 — 258 — 287 — 184 —

Mean 22 21 16 17 20 2.0 21
Median 20 2.0 1.0 1.0 20 2.0 20

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, District Judge Responses, January 2002.
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A Survey of Article 111 Judges on The Federal Sentencing Guidelines

Responses of District Judges

Question 2 Considering cases that you have sentenced, how often did the guideline sentences
involve mandatory minimum provisions that affect your ability to impose sentences that

reflect the statutory purposes of sentencing?

DISTRICT i. ii. Considering only defendants with mandatory minimum convicted of these crimes.
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling  U.S. Entry
n % n % n % n % n % n % n % n %
1 Few 59 1438 62 142 91 253 175 585 177 588 142 488 131 539 145 497
2 82 205 63 144 55 153 37 124 38 126 41 141 31 128 33 113
3 65 163 53 122 42 117 32 107 31 103 42 144 27 111 29 99
4 78 195 78 179 60 167 29 97 27 90 20 69 18 74 21 72
5 60 150 82 188 59 164 10 33 12 40 19 65 18 74 27 92
6 Almost All 56 14.0 98 225 52 145 16 54 16 53 27 93 18 74 37 127
Total 400 100.0 436 100.0 359 100.0 299  100.0 301 100.0 291 100.0 243 1000 292 100.0
Missing 66 — 30 — 107 — 67 — 165 — 175 — 23 — 174 —
Mean 34 38 33 2.0 20 24 22 25
Median 30 40 30 1.0 1.0 20 1.0 20
Question 3 Considering cases that you have sentenced, how often did the guideline sentences
afford adequate deterrence to criminal conduct?
DISTRICT i. ii. Considering only defendants convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling  U.S. Entry
n % n % n % n % n % n % n % n %
1 Few 23 57 46 106 36 88 46 110 44 104 U 87 37 118 71 185
2 21 52 26 60 28 69 66 157 60 142 30 77 41 131 55 144
3 38 94 31 72 33 81 78 186 77 182 62 158 50 160 48 125
4 74 183 38 88 39 96 67 160 B 177 65 166 40 128 37 97
5 123 304 80 185 104 255 64 152 67 158 84 214 56 179 63 164
6 Almost All 126 311 212 490 168 412 99 236 100 236 117 298 89 284 109 285
Total 405 100.0 433 100.0 408 100.0 420 100.0 423 100.0 392 1000 313 100.0 383 100.0
Missing 61 — 33 — 58 — 46 — 43 — 74 — 153 — 83 —
Mean 4.6 4.7 4.6 38 39 42 40 38
Median 5.0 5.0 5.0 40 40 5.0 40 4.0

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, District Judge Responses, January 2002.
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A Survey of Article 111 Judges on The Federal Sentencing Guidelines
Responses of District Judges

Question 4 Considering cases that you have sentenced, how often did the guideline sentences
protect the public from further crimes of the defendant?

DISTRICT i. ii. Considering only defendants convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling  U.S. Entry
n % n % n % n % n % n % n % n %
1 Few 13 33 23 53 25 61 40 95 37 87 25 65 34 110 76 199
2 15 38 30 69 22 54 72 171 65 153 38 98 49 159 58 152
3 42 107 33 76 41 100 87 206 82 193 58 150 52 169 50 131
4 107 274 56 130 72 176 75 178 85 200 72 186 47 153 45 118
5 118 302 100 231 103 251 62 147 63 1438 88 227 46 149 52 136
6 Almost All 96 246 190 440 147 359 86 204 93 219 106 274 80 260 100 262
Total 391 100.0 432 100.0 410 100.0 422 100.0 425 100.0 387 100.0 308 100.0 381 100.0
Missing I 4 — 56 — 4 — 41 — 79 — 158 — 8 —
Mean 45 4.7 4.6 3.7 38 4.2 39 36
Median 5.0 5.0 5.0 4.0 40 5.0 40 40

Question 5 Considering cases that you have sentenced, how often did the guideline sentences,
where rehabilitation was appropriate, provide defendants with needed educational or
vocational training, medical care, or other correctional treatment in the most effective

manner?
DISTRICT i. ii. Considering only defendants needing services convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling  U.S. Entry
n % n % n % n % n % n % n % n %
1 Few 73 188 101 246 88 234 83 217 8l 215 77 213 86 298 124 359
2 87 224 72 175 73 194 70 183 73 194 66 183 61 211 72 209
3 53 136 69 1638 78 207 72 188 69 183 69 191 40 138 4 128
4 68 175 50 122 47 125 64 1638 67 178 60 166 39 135 MU 99
5 55 141 61 1438 42 112 46 120 42 111 4 122 28 97 37 107
6 Almost All 53 136 58 141 48 128 47 123 45 119 45 125 35 121 MU 99
Total 389 100.0 411 100.0 376 100.0 382 1000 377 100.0 361 100.0 289 1000 345 100.0
Missing 77— 55 — 0 — 84 — 89 — 105 — 177 — 21 —
Mean 33 32 31 32 31 32 29 2.7
Median 30 30 30 30 30 30 20 20

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, District Judge Responses, January 2002.
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A Survey of Article 111 Judges on The Federal Sentencing Guidelines

Responses of District Judges

Question 6 Considering cases that you have sentenced, how often did the guideline sentences
avoid unwarranted sentence disparities among defendants with similar records who have

been found guilty of similar conduct?

DISTRICT i. ii. Considering only defendants convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling  U.S. Entry
n % n % n % n % n % n % n % n %
1 Few 34 85 61 140 43 104 35 83 36 86 2 81 33 104 46 119
2 39 98 56 1238 35 85 37 88 34 81 30 76 28 89 32 83
3 40 100 68 156 45 109 73 173 66 157 48 122 41 130 4 114
4 76 190 51 117 62 150 66 157 70 167 56 142 41 130 50 130
5 105 263 91 208 104 251 101 240 105 250 113 287 8l 256 100 259
6 Almost All 106 265 110 252 125 302 109 259 109 260 115 292 92 291 114 295
Total 400 100.0 437 100.0 414 100.0 421 100.0 420 100.0 394 1000 316 100.0 386 100.0
Missing 6 — 29 — 52 — 45 — 4 — 2 — 150 — 80 —
Mean 42 39 43 4.2 42 4.4 42 4.2
Median 5.0 4.0 5.0 40 5.0 5.0 5.0 5.0
Question 7 Considering cases that you have sentenced, how often did the guideline sentences
provide certainty in meeting the purposes of sentencing?
DISTRICT i. ii. Considering only defendants convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling  U.S. Entry
n % n % n % n % n % n % n % n %
1 Few 28 72 39 94 26 66 31 76 28 69 25 66 25 83 41 110
2 23 59 R 77 27 68 40 99 33 81 21 55 23 76 31 83
3 41 106 48 115 48 121 63 155 68 167 57 150 40 132 45 121
4 82 212 71171 70 177 81 200 80 197 60 158 50 166 60 161
5 124 320 117 281 118 298 102 251 108 265 122 R2 91 301 107 287
6 Almost All 89 230 109 262 107 270 89 219 9 221 94 248 73 242 89 239
Total 387 100.0 416 100.0 396 100.0 406 100.0 407 100.0 379 1000 302 100.0 373 1000
Missing 9 — 50 — 70 — 60 — 59 — 87 — 164 — 93 —
Mean 43 4.3 4.4 41 42 4.4 43 41
Median 5.0 5.0 5.0 4.0 40 5.0 5.0 5.0

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, District Judge Responses, January 2002.
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A Survey of Article 111 Judges on The Federal Sentencing Guidelines
Responses of District Judges

Question 8 Considering cases that you have sentenced, how often did the guideline sentences
provide fairness in meeting the purposes of sentencing?

DISTRICT i. ii. Considering only defendants convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling  U.S. Entry
n % n % n % n % n % n % n % n %
1 Few 37 94 9% 222 52 127 52 123 4 97 42 107 38 123 75 193
2 61 155 88 204 57 139 58 137 59 139 39 99 43 140 67 173
3 75 191 82 190 68 165 9% 227 99 233 58 148 53 172 60 155
4 93 237 69 16.0 8l 197 9 213 89 210 80 204 48 156 58 149
5 87 221 52 120 88 214 71 168 B 177 98 250 71 231 76 196
6 Almost All 40 102 45 104 65 158 56 132 61 144 75 191 55 179 52 134
Total 393 100.0 432 100.0 411 100.0 423 100.0 424 100.0 392 1000 308 100.0 388 100.0
Missing 73— 4 — 55 — 43 — 2 — 74 — 158 — P —
Mean 36 31 37 3.6 37 4.0 38 34
Median 40 30 40 40 40 4.0 40 30

Question 9 Considering cases that you have sentenced, how often did the guideline sentences
maintain sufficient flexibility to permit individualized sentences when warranted by
mitigating or aggravating factors not taken into account in the establishment of general
sentencing practices?

DISTRICT i. ii. Considering only defendants convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling  U.S. Entry
n % n % n % n % n % n % n % n %
1 Few 110 274 151 346 110 268 102 242 100 236 98 247 8l 260 121 308
2 71177 110 252 82 200 69 164 62 147 58 146 47 151 75 191
3 66 164 58 133 66 16.1 77 182 83 196 67 169 47 151 55 14.0
4 57 142 45 103 45 109 63 149 65 154 51 128 40 128 49 125
5 65 162 38 87 67 163 75 178 73 173 73 184 58 186 56 142
6 Almost All 33 82 34 78 41 100 3 85 4 95 50 126 39 125 37 94
Total 402 100.0 436 100.0 411 100.0 422 100.0 423 100.0 397 1000 312 100.0 393 100.0
Missing 64 — 30 — 55 — 4 — 43 — 69 — 154 — 73—
Mean 30 2.6 30 31 32 32 32 2.9
Median 30 2.0 30 3.0 30 3.0 30 3.0

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, District Judge Responses, January 2002.
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A Survey of Article 111 Judges on The Federal Sentencing Guidelines

Responses of District Judges

Question 10 Considering cases that you have sentenced, how often did the guideline sentences
provide just punishment?
DISTRICT i. ii. Considering only defendants convicted of these crimes:
JUDGES All Drug Firearms Larceny/ Alien Unlawful
Sentencing| | Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling  U.S. Entry
n % n % n % n % n % n % n % n %
1 Few 26 67 79 181 36 87 55 129 47 111 33 83 28 91 72 185
2 53 136 93 213 57 137 64 151 53 125 40 101 41 133 68 175
3 71 182 78 179 72 173 105 247 105 248 72 181 71 230 64 165
4 9% 246 7B 172 87 209 78 184 90 212 83 209 43 139 60 154
5 102 262 68 156 102 245 83 195 79 186 99 249 74 239 70 180
6 Almost All 42 108 43 99 62 149 40 94 50 118 70 176 52 1638 55 141
Total 390 1000 436 100.0 416 100.0 425 100.0 424 100.0 397 100.0 309 100.0 389 100.0
Missing C— 30 — 50 — 41 — 2 — 69 — 157 — 7 o—
Mean 38 32 38 34 3.6 40 38 34
Median 40 30 4.0 30 40 40 40 30

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, District Judge Responses, January 2002.
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A Survey of Article 111 Judges on The Federal Sentencing Guidelines

Part Il: Sentence Determination
Responses of District Judges

Question 11 Please identify where you believe that changes in the availability of guideline sentence
types would better promote the purposes of sentencing.

DISTRICT
JUDGES

STRAIGHT
PROBATION SENTENCE

More available
Less Available
No change needed
Total
Missing

PROBATION WITH
CONFINEMENT
CONDITIONS

More available
Less Available
No change needed
Total
Missing

IMPRISONMENT
PLUS SUP. RELEASE
CONFINEMENT
CONDITIONS

More available
Less Available
No change needed
Total
Missing

Offense Type

Drug Weapon Larceny/ Alien Unlawful
Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling  U.S. Entry
n % n % n % n % n % n % n %
244 555 126 299 165 382 175 406 85 207 104 305 167 414
15 34 40 95 75 174 66 153 43 105 25 73 21 52
181 411 255 606 192 444 190 441 282 6838 212 622 215 533
440 100.0 421 1000 432 1000 431 1000 410 1000 341 1000 403 1000

26 — 45 — ¥ — 35— 56 — 125 — 63 —
Drug Weapon Larceny/ Alien Unlawful
Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling  U.S. Entry
n % n % n % n % n % n % n %
274 614 151 354 200 461 198 456 113 27.2 114 329 151 37.8
14 31 33 77 49 113 40 92 36 87 25 72 23 58
158 354 242 5638 185 426 196 452 266 64.1 207 598 226 565
446 100.0 426 1000 434 1000 434 1000 415 100.0 346 1000 400 100.0

20 — 0 — 2 — 2 — 51 — 120 — 66 —
Drug Weapon Larceny/ Alien Unlawful
Trafficking Trafficking Fraud Theft/Emb. Robbery  Smuggling  U.S. Entry
n % n % n % n % n % n % n %
238 541 149 350 185 429 183 426 120 293 107 310 130 325
14 32 21 49 26 60 25 58 21 51 14 41 19 48
188 427 256 60.1 220 510 222 516 268 655 224 649 251 628
440 100.0 426 1000 431 1000 430 1000 409 100.0 345 1000 400 100.0

26 — 0 — 35 — 36 — 57 — 121 — 66 —

Source: U.S. Sentencing Commission, Survey of Article I11 Judges, District Judge Responses, January 2002.
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A Survey of Article 111 Judges on the Federal Sentencing Guidelines

Responses of District Judges

Question 12 Based on the cases that you personally have sentenced, do you believe that the

DISTRICT
JUDGES

Age

Education

Vocational Skills

Mental Conditions
Emotional Conditions
Physical Conditions

Drug Dependence/Abuse
Alcohol Dependence/Abuse
Employment Record
Family Ties/Responsibilities
Community Ties

Role in the Offense
Criminal History

Criminal Livelihood

Public Service*
Employment Contributions
Prior Good Works

guidelines should place less or more emphasis on any of the following defendant
characteristics for sentencing determination? !

Total Less More No Change| [Missing

n % n % n % n % n
451 100.0 3 0.7 240 53.2 208 46.1 15
451 100.0 6 13 146 324 299 66.3 15
449 100.0 3 0.7 132 29.4 314 69.9 17
449 100.0 4 0.9 277 61.7 168 37.4 17
448 100.0 10 2.2 210 46.9 228 50.9 18
446 100.0 7 16 196 439 243 54.5 20
452 100.0 13 29 200 44.2 239 52.9 14
449 100.0 13 29 188 41.9 248 55.2 17
449 100.0 4 0.9 216 48.1 229 51.0 17
451 100.0 10 22 266 59.0 175 38.8 15
446 100.0 17 3.8 155 34.8 274 61.4 20
444 100.0 10 23 190 42.8 244 55.0 22
444 100.0 15 3.4 115 25.9 314 70.7 22
442 100.0 5 11 159 36.0 278 62.9 24
444 100.0 17 3.8 191 43.0 236 53.2 22
442 100.0 14 32 141 31.9 287 64.9 24
445 100.0 15 3.4 209 47.0 221 49.7 21

*Includes military, civic, charitable, or public service

“The District Judges listed the following "other" defendant characteristics (number of responses): Some respondents feel that drug quantity/role (2) and rehabilitation (1)

should receive less emphasis. Others state that the guidelines should place more emphasis on aberrant behavior (1), acceptance of responsibility (2), adequacy of

counsel (1), any characteristic deemed appropriate (2), drug quantity/role (1), economic compulsion (2), poverty (1), rehabilitation (6), religious (1), restitution (1), and
if they are unlikely to recidivate (1). The following were listed but not rated: any characteristic the judge deems appropriate (2), guidelines make individualized
sentences impossible (1), and "three-strikes" law (1).

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, District Judge Responses, January 2002.
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A Survey of Article 111 Judges on the Federal Sentencing Guidelines
Responses of District Judges

Question 13 Based on the cases that you personally have sentenced, do you believe that the
guidelines maintain neutrality with respect to the characteristics listed below?*

DISTRICT
JUDGES Almost
Total Rarely Sometimes Often Always Missing
n % n % n % n % n % n
Religion 453 100.0 10 22 8 1.8 17 38 418 923 13
Creed 452 100.0 10 22 8 18 20 4.4 414 91.6 14
National Origin 452 100.0 16 35 32 71 46 10.2 358 79.2 14
Race 456 100.0 32 7.0 65 143 50 11.0 309 67.8 10
Ethnicity 453 100.0 21 46 40 8.8 41 9.1 351 775 13
Gender 448 100.0 7 16 34 7.6 73 16.3 334 74.6 18
Socioeconomic Status 448 1000 23 5.1 76 17.0 81 181 268 59.8 18

“The District Judges listed the following "other" characteristics (number of responses): One respondent states for immigration status (1) the guidelines rarely maintain
neutrality. Others feel that the guidelines sometimes maintain neutrality with age (1), responsibility to family (1), and responsibility to community (1). A few
respondents believe for powder/crack cocaine (2) the guidelines often and always maintain neutrality. The following was listed but not rated: these should not maintain

neutraity (1).

Question 14 Based on the cases that you personally have sentenced, do you believe that the
guidelines avoid unwarranted disparity with respect to the characteristics
DISTRICT listed below?*

JUDGES
Almost
Total Rarely Sometimes Often Always Missing
n % n % n % n % n % n
Defendants with Similar

Records and Conduct 445 100.0 25 5.6 113 254 143 321 164 36.9 21
Sentencing Circuit 402 100.0 39 9.7 113 28.1 145 36.1 105 26.1 64
Sentencing District 410 100.0 30 7.3 116 28.3 148 36.1 116 28.3 56
Sentencing Judge 433 100.0 23 53 95 21.9 181 41.8 134 30.9 33

“The District Judges listed the following "other" characteristics (number of responses): Some respondents feel for prosecutorial policies (3) unwarranted disparity is
rarely avoided. Others believe that the guidelines avoid unwarranted disparity sometimes with respect to counsel for defendant (1), probation officer (1), and
prosecutorial policies (4). One states that prosecutorial policies (1) aimost always avoid disparity. The following were listed but not rated: geographic district (1), type

of drug involved (1), prosecutorial policies (1), and consistency is not necessarily good (1).

Source: U.S. Sentencing Commission, Survey of Article I11 Judges, District Judge Responses, January 2002.
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A Survey of Article 111 Judges on the Federal Sentencing Guidelines
Responses of District Judges

Question 15 Do you believe that the sentencing guidelines have increased, decreased, or
had no impact on respect for the law for these groups?*

DISTRICT

JUDGES Total Increase Decrease No Impact | [ Missing
n % n % n % n % n

Federal Offenders 446 100.0 148 332 97 217 201 451 20

Crime Victims 438 1000 175 40.0 49 11.2 214 48.9 28

The General Public 446 100.0 152 34.1 59 132 235 52.7 20

! The District Judges listed the following "other" groups (number of responses): Respondents believe the guidelines increased respect for the
law for attorneys (1) and law enforcement (1). Others state for attorneys (4), drug offenders (1), family members (2), judges (7), and minority
communities (1) the guidelines have decreased respect. Some Judges also mention that there has been no impact on respect for the law for
drug offenders (1), judges (1), and media (1). The following were listed but not rated: attorneys (3), drug offenders (3), judges (1), and law
enforcement (1).

Source: U.S. Sentencing Commission, Survey of Article 111 Judges, District Judge Responses, January 2002.
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A Survey of Article 111 Judges on the Federal Sentencing Guidelines
Responses of District Judges

Question 18 Please mark on the scale below to indicate your rating of the federal
DISTRICT sentencing guideline system's achievements in furthering the general
JUDGES purposes of sentencing as specified in 18 U.S.C. § 3553(a)(2).
n %
1 Low Achievement 38 85
2 64 14.4
3 69 155
4 103 231
5 131 294
6 High Achievement 40 9.0
Total 445 100.0
Missing 21 —
Mean 38
Median 40
Question 19 While a Federal District Judge, have you reviewed the sentence of any
DISTRICT federal felony offender under OId Law (i.e., "'pre-guidelines')?
JUDGES
n %
Yes 276 60.7
No 179 393
Total 455 100.0
Missing 11 —

Source: U.S. Sentencing Commission, Survey of Article I11 Judges, District Judge Responses, January 2002.
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Appendix D: Data Sources and Statistical M ethods

Section A: Data Sources
USSC Monitoring Datasets

The Commission publishes annual datasets on all federal felony and serious misdemeanor
criminal cases sentenced under the guidelines and reported to the Commission in each fiscal year.
Pre-SRA cases sentenced under the “old law” and petty offenses are not included in these datasets.
Each federal court is required by law to transmit several sentencing-related documents to the
Commission. Presentence reports, judgement of conviction forms, statements of reasons, and plea
agreements arereceived for the vast majority of felony and serious misdemeanor cases. Staff inthe
Commission’s Monitoring Unit assign each case a unique identifier and enter information on over
200 variablesinvolving guidelineapplications, offender characteristics, and case processing factors.
Expansion of the dataset has added elementsthrough theyears. A research codebook, which defines
the variables and lists the years for which each variable was coded, is maintained by the Office of
Policy Analysis. Beginning in 1995, the Commission prepared and released a separate Appeas
dataset, which tracks appellate review of sentencing decisions.

Datarecordsinthemonitoring dataset are established on aper offender/per sentencing basis;
that is, each record is a consolidated sentencing of a single defendant. Multiple defendantsin a
single docketed case each appear as a separate record. Multiple counts and multiple indictments
constitute aconsolidated sentencing if all counts of conviction were sentenced at the sametime and
if asingle PSR and guideline range were produced for the defendant. Defendants may appear in
more than one record in a given fisca year if they were subject to more than one consolidated
sentencing.

Additional information about the annual datasets and information about how to obtain the
datasets and codebooksisfound in the Commissions’ Guideto Publicationsand Resources (USSC,
2001), which can be obtained from the Commission or online at:
http://www.ussc.gov/publicat/Cat2004.pdf.

FPSSIS

The Federal Probation Sentencing and Supervision Information System [FPSSIS] was
administered by the Administrative Office of the U.S. Courts from 1984 through 1990. Datawere
collected by probation officers assigned to perform presentence investigations and to supervise
offenderson probation and parole. Whenthe Sentencing Commission put itsown monitoring system
in place, FPSSIS was renamed FPSIS and revamped to eliminate sentencing information now
collected by the Commission and emphasize information relevant to supervision. Additional
information on the FPSSIS dataset and on the use of these data to investigate trends in the rate of
imprisonment during the early years of guidelines implementation can be found at
http://ssdc.ucsd.edu/ssdc/icp09845.html (last visited October 12, 2004).
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| ntensive Study Samples

The Commission has instituted a periodic program of data collection to supplement the
monitoring dataroutinely collected onall cases. Theselntensive Study Samples|[ISS] werecollected
on random samples of cases sentenced in fiscal years 1995 and 2000. Over 200 additional variables
were collected on each offender. Additional information on drug trafficking caseswas collected on
alarger sample of cases[called the DSS].

Thel995 ISSisafive percent random sample of al offendersconsisting of 1,922 cases. The
DSSisastratified random sample of drug cases, including a 10 percent sample of cases primarily
involving powder cocaine, a 50 percent sample of cases involving methamphetamine, and a 20
percent sample of all other drug types. The DSS consists of 2,767 cases. Information collected
included details of up to thirty criminal history events, including the types of prior offenses
committed by the offender, the date, location, and jurisdiction of the offenses, the sanctionsthat were
imposed, the offender’s supervision history, and the effects of the prior convictions on the
determination of the guidelines criminal history score for the current offense. Offender
characteristics collected include the defendant’ sfamily situation, both at the time of sentencing and
asayouth, the defendant’ s education and employment history, drug or mental health problems, and
other potentially mitigating factors. For drug cases, information was al so collected on the typesand
amounts of drugs distributed in various time periods, weapons and victimsinvolved in the offense,
the nature of any organization of which the defendant was a part, the defendant’ s primary and most
serious function within the organization, and other measures of the defendant’s culpability.
Information was also collected on the law enforcement techniques used in the case, the chargesthat
were initially brought against the defendant as well as the ultimate charges of conviction, and the
defendant’ s legal responsibility for any weapons involved in the offense.

The 2000 ISS is a 20 percent random sample of all cases sentenced that fiscal year. Data
collected includes most of the same information collected for the 1995 ISS. For drug cases,
somewhat less information on the types and amounts of drugs distributed at various times was
collected.

Information on the offense in the ISS is based on the probation officer’ s description of the
offender’s rea offense conduct. This is generally accepted as the most accurate information
available to researchers on offenders’ true criminal conduct, because probation officers can ook
beyond the conduct described in indictments and are not legally bound by factual stipulations
contained in plea agreements made by the parties. They are directed by Judicial Conference policy
to report to judges compl ete descriptions of offenders actua crimina conduct as supported by all
reliable evidence. In so far as the probation officer’ s report relies on information supplied by the
parties or on information supplied by the case agent, it may understate or overstate the criminal
conduct that might be proven to ajury beyond a reasonabl e doubt.
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Section B: Analysesin Chapter Two

The following section describes the variables and procedures used in preparing the
longitudinal graphs contained in Chapter Two. FPSSIS data for the years 1984-1990 and USSC
monitoring data for the years 1991-2002 were used for these analyses. In addition, trends were
checked by using data on sentencesimposed obtained from the Administrative Office of the United
States Courts[AO], which isavailablefor all years but does not contain information on sentencing
options. The sentence imposed trends were consistent with the genera trends observed using the
FPSSIS and monitoring data. (Results of the analysis using AO data are not reported here, but can
be found in Hofer & Semisch, 1999.)

Determining Type of Sentence | mposed

The FPSSIS dataset does not contain just a single variable describing the type of sentence
imposed on an offender. Instead, it contains over ten variables relevant to sentencing options. one
describing theamount of prisontimeimposed, one describing theamount of probation timeimposed,
another containing the amount of supervised release imposed, and several more indicating the
imposition of community confinement, mandatory substance abuse treatment, community service,
fines, and restitution. All cases in which either only prison time or some prison time was imposed
were placed in the imprisonment/split sentences category. All cases in which only probation was
ordered were placed in the probation only category. All casesin which some form of intermittent
confinement was imposed in addition to a term of probation were placed in the probation and
alternatives category. Offenders who were ordered to participate in a substance abuse treatment
program or pay restitution or perform community service as a condition of their probation, but for
whom no confinement wasordered, were placed in the probation only category. A separatefineonly
category was created, and these cases were excluded from the charts due to the small number of
cases involved.

TheUSSC Monitoring dataset doescontainasinglevariable, SENTIMP, which differentiates
among the basi ¢ sentencing optionsdisplayed in our graphs. Thevariableprovidesfor four separate
categories: No prison or probation (fine only), prison only & prison with confinement conditions
(imprisonment and split sentences), probation & confinement conditions (intermediate and
alternative sanctions), and probation only. For the sake of comparability to the FPSSIS categories
and to previous Commission analyses, fines were excluded from the graphs, and prison only and
prison with alternatives were combined into a single imprisonment/split sentence category.
Probation with alternatives and probation only were used as defined in the monitoring codebook.
Intermedi ate sanctionsinclude the community and intermittent confinement conditions captured by
the FPSSIS data, and also home confinement sentences from the monitoring dataset. Home
confinement was not available prior to 1989. Note that graph totalsin a given year may not sum
to 100% due to rounding.
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Table 1

Sentence Type ahd Sdjustments i the Tine Served & lzorithm

SEEHNTSTAT Minimum Good Conduct Parole
Sentence Type CODE Time Served Time Eligible
12 Sec. 42050a]! 1] One-third Pre- Guideline e
18:8eend 203 0I02) 2 Haone Pre- Guideline e
18 Sec. 4205010 a Half Half Hao
18 Sec. 5010¢a)¢
£ (1) 3 Hone Hone Hao
Lortes a0l 00 3 Hone Two Years Ho
hartet a0l L) Hone Two Years Tes
Federal Tawvenile
5 H Pre- Guideli K
Delinguency Aot 1974 R o £
i
A L L G Haone Pre- Guideline e
q
e E One-third Pre- Guideline Ves
Sentencing Guidelines o Hone Guideline Ha
it G e H Hone Pre- Guide line Ho
1984
Hotes:
1. 18 T80 4205 specifies the tithe of elizibility for releasce on parole fornon-guideline cases.
2. 18 TEC 5010 (repealed October 12,1984 provided for the Inpositioh of a sucpended centence
of sentence to the custody of the Stomey General in the case of youthfal offenders.
3. 18 T80 4253 (a)refers to the conditiohs h which an addicted offernder can be committed to a
treatment facility.
4,13 TS0 3575 provided for ah mecreased sentence for dangerous special offenders.

Table 2

Food Conduct Time for Hon-Guideline Sentences

Sentence Length (Manths)

Food Conduct Time per month (D ays)

Less than & 1.5
fioll 6.5
12 to 35 1.1

36 to 59 2.7

60t 119 9.1+ 585 days

120 or more

111+ 365days
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Determining Mean Prison Sentences | mposed

Offenders who received no imprisonment whatsoever were excluded from calculations of
mean imprisonment terms. While including non-imprisonment sentences as zero would arguably
give abetter picture of the overall severity of punishment for various types of crime in any given
year, it would underestimate imprisonment length for offenders who are sent to prison, particularly
for offensesin which substantial portions of offendersreceive probationary sentences. Readersare
cautioned to interpret the mean sentencesin conjunction with thedataon ratesof imprisonment. All
offenders who received any prison term were counted, including terms that were part of split
sentences.

Estimating average time likely to be served.

Changes in average sentences imposed tell us little about historic shifts in sentencing and
correctional policy. Prior tothe SRA, decisions about when offenderswould be rel eased were made
in the majority of cases by the U.S. Parole Commission. Offenderstypically served between 40 to
70 percent of their prison term, depending in part on the type of crime, the length of the prison term
that had been imposed by the court, and the amount of good time the offender earned while
incarcerated. Under the SRA, parolewas abolished and offenders generally serve between 87 to 100
percent of the sentence imposed, depending largely on the amount of good time they earn whilein
prison. Early release to reward participation in a residential drug treatment program or due to a
serious and terminal medical condition can reduce this time somewhat for a minority of offenders.

In order to ensure comparability between estimates of time likely to be served for offenders
sentenced before the SRA with those sentenced after, an estimate for offenders in each group was
computed based on separate algorithms. Thetime that old law offenders were likely to serve was
estimated using algorithms devel oped by Commission staff that replicate the operation of the pre-
SRA rulesfor earning the maximum allowabl e good time and the operation of the parole guidelines.
Thetimethat new law offenderswerelikely to servewas estimated al so assuming that each offender
received the maximum allowable good-time. For both old law and guideline offenders, the effects
of any mandatory minimum prison terms were also taken into account.

Table 1 on the preceding page summarizesthe different types of offenses and how each was
treated in the algorithm for computing time served. The algorithm first determined preguidelines
good time for cases where this was required (SENTSTAT=0,2,5,6,B,H). The rules used for
determining preguidelinesgood time are provided in Table2. For example, sentences of onemonth
were eligible for 1.5 days of good conduct time, while sentences of two months received 1.5 x 2=
3days. Atthehighend, sentencesof 120 monthsreceived 11.1 days per month plus 36.5 days. Thus
a defendant receiving a 10-year sentence was dligible to receive 1,369 days of good conduct time
(about 3 years and 9 months).

Following the computation of good conduct time, the time served calculation for old law
defendants convicted under the Anti Drug Abuse Act of 1986 (SENTSTAT=H) was calculated as
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the prison sentence length less good time, because these individuals were not eligible for parole.
Next, for al but one of the offenses eligible for parole in addition to good time
(SENTSTAT=2,5,6,0,B), the estimated time served was taken as the earliest possible rel ease date
after considering both good conduct time and the parole guidelines. Finally, for 18 USC § 5205 and
18 U.S.C. 8§ 3575 sentences (SENTSTAT=0 OR B), the time served was corrected to be one-third
of the original prison sentence if the above calculations had decreased the time served below one-
third. In caseswhereboth the upper and lower parole guidelineswere missing for cases which were
eligiblefor parole, the parole guidelineswere set to missing aswell. Theeffect of thiswasto set the
estimated time served to the original sentencelessthe good conduct time. When thelower guideline
was missing but not the upper, the lower value was set to zero and the value of the parole guideline
(PAL) was set at half the upper guideline. When the upper guideline was missing but not the lower,
then the upper value was assumed to be four years more than the lower value resulting in avalue of
the PAL which wastwo years larger than thelower guideline. The 18 U.S.C. § 5010 sentences had
two variants, section 5010(a) sentences which were under six months and had no good time
corrections, and sentences of 72 months. In the latter case, the good time was 24 months. The
section 5010(c) sentences also had a two-year good time requirement. Once the good time was
computed, then the parole guideline code was invoked similarly to the sentences described earlier.

For new law guideline sentences (SENTSTAT="G’), the good time discount of 13 percent
was applied by reducing the sentence by 365/419 for sentences between 13 months and life. This
wasfollowed by computingtimeserved withaternatives(OTHERDET), if any, and adding thistime
to prison. Thisprocedurewasfollowed for the section 4205(f) sentences, wherethetime served was
set equal to half the prison term. For probation cases (SENTSTAT='C’), thetime served was equal
to theimprisonment for sentences up to six months, otherwise time served was set equal to missing.
Finaly, if SENSTAT was not equal to any of the above categories, time served was set equal to
missing.

Cases for which a term of imprisonment is ordered but the length is indeterminable are
excluded. Prior to fiscal year 1993, the Commission defined life sentences as 360 months.
However, to more precisely reflect life expectancy of federal criminal defendants and to provide
more accurate length of imprisonment information, life sentences are now defined as 470 months.

Because these estimates assume that offenders earn all available good time credits, they
underestimate the time that will actually be served by offenderswho misbehave whileincarcerated.
Comparability of time periodsis assured, however, because theidentical assumption was made for
both old- and new law cases. These estimation methods provide a reasonably accurate portrait of
changes in policies regarding time to be served throughout our study period. It more accurately
represents changes in policy than do data from “release cohorts’—i.e., “average time served until
first release” for groups of offenders released from prison during a given year. These data suffer
from several well-known biasesif used to draw conclusions about changesin sentencing policy. See
Albert Biderman, Statistics of Average Time Served Are Fallacious Indicators of the Severity of
Punishment. (Paper presented at the 1995 Annual M eeting of the American Society of Criminology
in Boston, MA.)



Estimatesof timelikely to be served areinferior to dataon how long prisonersactually spend
behind bars. But obtaining such data requires a very lengthy follow-up time, given that many
offenders receive long sentences. A recent BJS Special Report does the next best thing by
calculating actual time served for offenders who were released during the study period, which
included 72 percent of the offendersin the study. For old law offenders that remained imprisoned,
estimates of thetime likely to be served were made using datafrom rel ease cohorts who committed
similar typesof crime. However, thesewill necessarily be underestimates, particul arly for offenders
convicted of serious crimes, because many of these offendersremained incarcerated at the end of the
study period. For new law offenders, the BJS study estimated timelikely to be served by multiplying
the sentence imposed by .87—the same as our algorithms. For comparisons of the BJS estimates
with the policy-based algorithms used in this report, see Hofer & Semisch (1999). Although the
genera trends are largely the same, the two estimates do not perfectly match, even for new law
offenders. This probably reflects differencesin definitions and in the popul ations studied; the BJS
report utilized the BOP Sentry datafile, while our estimates were based on USSC data.

Determining the Primary Offense Category

Offenseswereclassified into primary offense categories using the method common to recent
A O and Sentencing Commission reports, i.e., according to the crimetype of the statute of conviction
carrying thelengthiest maximumstatutory penalty. In casesof ties, thelength of any minimumterms
are used, followed by the highest permissible fines. In the small number of cases still tied after
applying these rules, the offense type that best represented the nature of the criminal behavior is
chosen by the coders in the Commission’s Monitoring Unit.

The Commission has used this method for classifying primary offensessince 1991. Prior to
that point the Commission and the AO used similar but slightly different coding schemes. Therefore,
in order to compare the AO’s pre-1991 FPSSIS data to post-1991 USSC monitoring data, the
FPSSIS datawas recoded into new offense categories. These new categorieswere based on similar
rules asthose described in the preceding paragraph and resulted in categories as close as possible to
those used in the post-1991 data. What variation does exist between the two codes stems mostly
from the changing statutory definitions and coverage, as well as the sparse documentation for the
pre-1991 datafiles.

The aggregated offense categories used in Chapter Two were formed by combining the
primary offense categories into relevant groupings in the following manner:

Drug Trafficking includes drug distribution/manufacture, drug distribution/
manuf acture-conspiracy, continuing criminal enterprise, drug distribution-employee
under 21, drug distribution near school, drug import/export, drug distribution to
person under 21, and establish/rent drug operation.

Economic Crimesincludeslarceny, fraud, embezzlement, forgery/counterfeiting, and
tax offenses



Immigration includes smuggling, transporting, or harboring an alien, as well as
unlawfully entering or remaining in the United States

Firearm trafficking and possession includes all firearm trafficking offenses as well
asillegal possession and use of afirearm

Violent crimes include 1% and 2™ degree murder, manslaughter, kidnapping, sexual
abuse, assault, bank robbery, and arson.

Sexual abuse, exploitation, and transportation include sexual abuse of a minor,
sexual abuse of a ward, criminal sexual abuse, abusive sexual contact, sexual
exploitation, and transportation across state lines for the purpose of engaging in
illegal sex acts.

More detailed offense categories used in thumbnail graphs were defined as follows:

Murder includes first degree murder, felony with death resulting, second degree
murder, and conspiracy to murder (with death resulting).

Manslaughter includes both involuntary and voluntary manslaughter, as well as
negligent homicide in the period covered by the FPSSIS dataset.

Kidnapping/Hostage includes ransom taking and hostage/kidnaping.

Sexual Abuse includes sexua abuse of a minor, sexual abuse of a ward, criminal
sexual abuse, and abusive sexual contact.

Sexual exploitation includes the production, distribution, and possession of
pornography as well as other forms of sexual exploitation

Assault includes attempt to murder, assault with intent to murder, threatening
communication, aggravated assault, conspiracy with attempt to murder, obstructing
or impeding officers, minor assault, and conspiracy that includesassault with attempt
to murder.

Bank Robbery includes both bank and aggravated bank robbery.

Personal or postal robbery, includes those crimes plus car-jacking and other
robberies.

Forgery/counterfeiting includes unlawful production or ateration of bank checks,
currency, or other documents



Firearm Possession includes unlawful possession of firearms or ammunition.
Firearm Trafficking includes unlawful trafficking in firearms/explosives.

Burglary/Breaking & Entering includes post office burglary, burglary of DEA
premises (pharmacy), burglary of other structure, bank burglary, and burglary of a
residence.

Larcenyincludesbank larceny, theft from benefits plans, other theft-mail/post office,
recei pt/possession of stolen property (not auto), other theft-property, |arceny/theft-
mail/post office, larceny/theft-property (not auto), and theft from labor union.

Fraud includes odometer laws and regul ations, insider trading, and fraud and deceit.

Embezz ement includes property embezzlement, embezzlement from labor unions,
postal embezzlement, embezzlement from benefit plans, and bank embezzlement.

Tax offenses includes tax evasion, filing of fraudulent tax returns, and other tax
offenses.

Smuggling, transporting, or harboring an alienincludesall offenses associated with
the trafficking of illegal aliensinto the United States.

Unlawfully entering or remaining includesillegal entry, illegal re-entry, and illegal
residence in the United States

Contribution of the guidelines to average time served for drug trafficking offenses

In order to estimate the relative contribution of statutory minimums and guideline increases
above those minimums to the average sentence for drug trafficking cases, special analyses were
conducted using all drug trafficking cases sentenced in fiscal year 2001. Of the 24,038 offenders
sentenced for drug trafficking, 2,439 cases were excluded due to missing values. In addition, cases
in which the defendant received the statutory safety valve were excluded, because the safety valve
negatesboth the mandatory minimum and the original guidelineminimum. Of theremaining 15,764
cases, 8999 were non-departure cases and 6765 were departure cases. For all of these cases, the
statutorily required minimum sentence was subtracted from the actual guideline sentence imposed.
This difference was treated as the guideline contribution to sentence length above and beyond the
amount required by the statutory minimums.



Section C: Analysesfor Chapter Three
Hierarchical Linear Modeling

A multilevel hierarchica model was developed to examine the effect of region upon
sentencesimposed infederal cases. A standard ordinary |east squaresregression model would allow
only limited partitioning of variance-covariance components. By incorporating the nested structure
of thefederal court system (i.e., judgeswithin courts, courtswithindistricts, districtswithin circuits),
multilevel hierarchical models alow for the computation of robust standard errors and the
apportionment of variance between the different levels of the data structure.

Three hierarchical modelswere developed and tested on federal sentencing datafrom fiscal
year 2001. Thefirst model wasan unconditional three-level model, using prison length imposed as
the dependent variable. The individual case occupied level one. The sentencing judge occupied
level two and thefederal district occupied level three. (Becausevisitingjudgesarenot nested inthis
way, the small number of cases handled by visiting judges were excluded from the analysis.) No
fixed effects were added to the model and variance components were computed for each level.
Hierarchical models can be created using any number of commercially available software packages
including SAS, Stata, HLM, and Mlwin. Theanalysesdescribedinthisreport were conducted using
HLM version 5.0.

The second hierarchical model included the presumptive sentence (i.e., the guideline
minimum or the trumping mandatory minimum, whichever is higher) as afixed effect at level one.
Since al level-1 predictor variables contemplated or used during this experiment had meaningful
values at X=0, the Natural X Metric was employed to center predictor variables. The explanatory
power of this fixed effect was computed by comparing the overal explanatory power of the
conditional and unconditional models.

The third model took asits dependent variable departure rates, rather than sentence lengths
imposed, and included a district level nested within acircuit level. No fixed effects were included
ascontrol variables. About one-quarter of thevariation in rateswas attributableto the circuits, while
three-quarters was attributable to districts

Regression Analysis of the Contribution of Different Mechanisms to Sentence Variation

Ordinary least squares (OLYS) regression technigques were used to calculate the amount of
variance explained by thefour mechanismsdescribed in Chapter Three—thethreetypesof departure
and placement within the guideline range—using data from fiscal year 2001. The effects of the
guidelines and mandatory minimum statutes were first incorporated into the model using the
presumptive sentence. (Use of the presumptive sentence asavariableto control for legally relevant
factorsis discussed further in Section D below.) Dummy variables were then added to the model
indicating whether the offender received any of the three types of departure or a sentence abovethe
minimum of the guideline or statutory range. All cases with a particular type of departure were
coded as one, al other cases were coded as zero. Among non-departure cases, all cases sentenced
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above the guideline or statutory minimum were coded as one, and all other cases were coded as
zero. Cases with missing values were excluded from the analysis.

The results of this analysis can be used to apportion the contribution of each of the four
mechani smsto sentence variation that isnot accounted for by the presumptive sentence. Theportion
of this variance that is unwarranted, however, cannot be determined, because of a lack of data
measuring factors that may legitimately determine the extent of departure or placement within the
guidelines range.

Section D: Analysesin Chapter Four
Controlling for legally relevant factors using the presumptive sentence

Studies of the effects of discrimination in sentencing must control for the effects of legally
relevant differences among groupsthat may legitimately account for differencesin thelikelihood of
imprisonment or in average sentence length. The most common method for this has been to gather
dataon as many of the factors deemed relevant to sentencing as possible and to model the separate
effects of these factors on sentencing outcomes, using multiple regression analysis. Studies of the
type of sentenceimposed (e.g., imprisonment, intermediate sanctions, probation), use Tobit, Logit,
or Probit analysesto assess the differences among groupsin thelikelihood of receiving any of these
types of sanctions. Studies of variationsin sentence lengths have used ordinary least squares (OLS)
regression to account for the effects of legally relevant and extra-legal factors on the months of
imprisonment imposed.

Before the advent of guidelines, no specific instructions were given to sentencing judges on
the weight with which to give particul ar legally relevant factors. For that reason, statistical models
allowed the weight of each factor to be determined empirically by the estimation procedures used
intheregressionanalysis. Inaddition, asdescribedin Chapter Four, existing studiesgenerally ignore
or mis-specify the effects of mandatory minimum penalty statutes that require a minimum term of
imprisonment for some classes of offenders. In 2001 researchers studying disparity under the
sentencing guidelines of Washington State developed a method that permitted more precise
specification of legally relevant factors (Engen and Gainey, 2001). Instead of including separate
control variablesfor every legally relevant factor on which dataareavailable, asingle variable—the
“presumptive sentence’ —controlsfor the effectsof al legally relevant factorstaken into account by
the guidelines and the statutes and properly specifies the weights and interactions among them. The
model ssmply predicts that all defendants will receive the penalty required by law.

In the Washington State guideline system studied by Engen and Gainey, the midpoint of the
recommended guideline range was the presumptive sentence. For the federal system, the guideline
minimum is the presumptive sentence, based on empirical evidence that that the majority of cases
are sentenced at that point in the range. (See USSC, Sourcebook, 2002, Th. 29.) The guideline
minimum was cal cul ated taking into account all mandatory minimums and guideline adjustments,
including criminal history category. For example, if the guideline calculation was for the offender
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to be sentenced to 57 to 63 months, the guideline minimum would be 57 months. If that same
offender had a five-year consecutive weapons charge, the guideline minimum would then be 117
months.

Analysis of the effects of race, ethnicity, and gender

The study of the effects of race, ethnicity, and gender for offenders sentenced in fiscal years
1998 through 2002 involved a series of analysis using two dependent variables. The first set
involved the decision by the court whether to imprison the offender (the “in/out” decision); the
second involved the length of time imprisoned offenders would spend incarcerated. For each of
these outcomes, there were five separate populations measured: al offenders, drug offenders, non-
drug offenders, males only, and females only. The model for all offenders was aso run for the
combined years of 1998-2002, and for each of the five years separately. Only offenders who were
United States citizens and whose guideline and personal information were complete were used in
these analyses.

The “in/out” decision was analyzed using logistic regression. The extra-legal predictive
variablesincluded in the modelswere: race/ethnicity of the offender (Black and Hispanic offenders
compared to White offenders); the age and the square of the age of the offender; whether the
offender had dependents or not; whether the offender attended college or not; and the gender of the
offender (males compared to females). The legal factors included in the model were: the
presumptive sentence; thetype of offense (violent, drug, white collar and “ other” offensescompared
to property crimes); the criminal history category of the offender (Categories II, 11l and IV (or
“medium” category), and Categories V and VI (“high” category) compared to Category | (“low”
category); whether the offender was convicted of amandatory minimum for aweapon; whether the
offender received a Specific Offense Characteristic (SOC) adjustment for weapon use; the type of
departure in the sentence (substantial assistance, upward and downward departure compared to no
departure); whether the offender went to trial (compared to those who pled); and the zone in the
sentencing tablethe offender’ s offense level and criminal history score placed themin (ZonesB, C,
and D compared to Zone A).

Legal factorsin addition to the presumptive sentence were included in the model to assess
whether judges took these factorsinto consideration and weighted them somewhat differently than
the guidelines rules themselves. To accomplish this, the parameter estimate of the presumptive
sentence was restricted to a value of 1.0 (Bushway and Piehl, 2002). By doing this, the legally
relevant factors that contribute to the presumptive sentence were given the weight assigned to them
by the guidelines rules themselves. By including some of the same factors separately in the model,
theextent to which courtswel ghted thesefactors somewhat differently than theguidelinerulescould
be assessed. Because so many factors influence the presumptive sentence, collinearity with any of
the separate legally relevant factors was not a problem.

As is common in the literature (Spohn, 2004), the analysis of sentence length used the

logarithm of the length of the sentence imposed as the dependant variable and the logarithm of the
presumptive sentence asapredictor variable (sentences of zero monthswere assigned alog sentence

D-12



of zero). Theindependent variables were exactly the same as those used in the “in/out” decision,
except for two items, except that the zone of the sentencing table in which the offender fell was not
used.

When analyzing the five separate populations, there were some dight differences in the
model. In the “drug cases only” model, the type of drug that was the driving force behind the
sentence imposed was added to the model, and the type of offense variables were excluded. Also,
for the“malesonly” model andthe“femalesonly” model, the gender of offender wasexcluded from
the model.
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The complete results from the analysis of the “infout” decision for all years and offenders
combined were as follows.

I n/ Qut decision
Overall

The LOGI STIC Procedure

Model | nformation

Dat a Set WORK. OPA
Response Vari abl e PRI SDUM

Nunber of Response Levels 2

Number of Observations 131111

Model bi nary logit
Optim zation Techni que Fi sher's scoring

Response Profile

Ordered Tot al
Val ue PRI SDUM Frequency

1 1 106604

2 0 24507

Probability nmodel ed i s PRI SDUM=1.

Model Convergence Status

Convergence criterion (GCONV=1E-8) satisfied.

Model Fit Statistics

I ntercept
I nt ercept and
Criterion Only Covari ates
Al C 126320. 36 55930. 438
SC 126330. 15 56165. 249
-2 Log L 126318. 36 55882. 438
R- Squar e 0. 4156 Max-rescal ed R-Square 0.6721

Testing Gl obal Null Hypothesis: BETA=0

Test Chi - Squar e DF Pr > Chi Sq
Li kel i hood Ratio 70435. 9250 23 <. 0001
Score 66322. 8765 23 <. 0001
Wal d 23240.5769 23 <. 0001
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Par amet er

I nt ercept
bl ack

hi sp

AGE

age2
educ
mal e
nunmdep
GLM N

vi ol ent
drug
whi t ecol
ot htype
medcat

hi ghcat

1 S924C
WEAPSOC
subasst
upward
downwar d
NEWCNVTN
zoneb
zonec
zoned

I n/ Qut

deci si on

Overall

The LOGI STIC Procedure

Anal ysi s of Maxi mum Li kel i hood Esti mates

St andar d
DF Esti mate Error
1 -1.8523 0. 1057
1 0.1065 0.0263
1 0.1889 0.0323
1 -0.00379 0. 00513
1 -0.00020 0. 000062
1 -0.1428 0.0235
1 0.2492 0. 0247
1 -0.1227 0.0228
1 0.0297 0. 000756
1 0.9007 0. 0850
1 0.7629 0. 0444
1 0.5842 0. 0396
1 0.2788 0.0434
1 0.8833 0.0263
1 1.7462 0.0711
1 1.4394 0. 3456
1 0. 2052 0. 0844
1 -3.3542 0. 0408
1 2.1702 0.2737
1 -2.8978 0. 0419
1 0. 6906 0. 0890
1 0. 8954 0. 0354
1 3.7471 0. 0482
1 4,.7272 0. 0500

Ef f ect

bl ack
hi sp
AGE
age2
educ
mal e
nunmdep
GLM N
vi ol ent
drug
whi t ecol
ot htype
medcat

Wal d

Chi - Squar e

Odds Ratio Esti mates

Poi nt
Esti mat e

. 112
. 208
. 996
. 000
. 867
. 283
. 885
. 030
. 461
. 144
. 794
. 322
. 419

NFPRPRNNRPRORORORE
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95

306.
16.
34.

0.
10.
37.

102.

29.
1539.

112.

295,

217.
41.

1127.

602.

17.

5.
6772.
62.
4777.
60.
641.
6053.
8930.

% Wal

Confi dence

NRPRRPNRPRORORORE

. 056
. 134
. 986
. 000
. 828
. 222
. 846
. 029
. 084
. 966
. 660
. 214
. 297

8823
3572
1422
5467
4806
0131
1267
0296
4431
3039
0457
7955
3074
3585
6940
3434
9085
4954
8744
5090
2189
4404
5024
7769

Lim

NRPRPRNNRPRORORERERE

ts

.171
. 287
. 006
. 000
. 908
. 347
. 925
. 032
. 907
. 339
. 938
. 439
. 547

Pr

ANNNNNANNNOANNNNNNANNANNNNNOOANNANNA

> Chi Sq

. 0001
. 0001
. 0001
. 4597
. 0012
. 0001
. 0001
. 0001
. 0001
. 0001
. 0001
. 0001
. 0001
. 0001
. 0001
. 0001
. 0151
. 0001
. 0001
. 0001
. 0001
. 0001
. 0001
. 0001



I n/ Qut decision
Overall

The LOGI STIC Procedure

Odds Ratio Esti mates

Poi nt 95% Wal d

Ef f ect Esti mate Confidence Limts

hi ghcat 5.733 4,987 6. 590
1 S924C 4,218 2.142 8. 305
WEAPSOC 1.228 1. 041 1. 449
subasst 0. 035 0.032 0.038
upward 8.760 5.123 14.979
downwar d 0. 055 0.051 0. 060
NEWCNVTN 1.995 1.676 2.375
zoneb 2.448 2.284 2.624
zonec 42. 399 38. 580 46. 597
zoned 112. 975 102. 425 124.612

Associ ation of Predicted Probabilities and Observed Responses

Percent Concordant 95. 3 Somers' D 0.907
Percent Di scordant 4.6 Gamma 0.909
Percent Tied 0.2 Tau-a 0.276
Pairs 2612544228 c 0.954

The complete results from the analysis of sentence length for all years and offenders combined were as
follows.

Regressi on nmodel
Overall, restrict glmn

The REG Procedure
Model : MODEL1
Dependent Vari able: | ogsent

NOTE: Restrictions have been applied to paranmeter estimtes.

Anal ysi s of Variance

Sum of Mean

Source DF Squar es Squar e F Val ue Pr > F
Model 19 367501 19342 27845. 6 <. 0001
Error 131091 91059 0.69462
Corrected Tot al 131110 458560

Root MSE 0. 83344 R- Squar e 0.8014

Dependent Mean 2.87151 Adj R-Sq 0.8014

Coef f Var 29. 02441
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Par amet er Esti mates

Par amet er St andard
Vari abl e DF Esti mate Error t Val ue Pr > |t
I ntercept 1 -0.60966 0.02487 -24.51 <. 0001
bl ack 1 0.03744 0. 00547 6. 85 <. 0001
hi sp 1 0.04366 0.00688 6. 34 <. 0001
AGE 1 0. 00865 0.00120 7.18 <. 0001
age2 1 -0.00014125 0.00001495 -9.45 <. 0001
educ 1 -0. 05920 0. 00553 -10.70 <. 0001
mal e 1 0.23871 0.00632 37.79 <. 0001
numdep 1 -0.02476 0.00486 -5.10 <. 0001
Il ogm n 1 1. 00000 0 Infty <. 0001
vi ol ent 1 0.16061 0.01452 11. 06 <. 0001
drug 1 0.12855 0.01086 11. 84 <. 0001
whi tecol | 1 -0.15266 0.01112 -13.73 <. 0001
ot htype 1 0.02484 0.01135 2.19 0.0287
medcat 1 0.27084 0. 00539 50. 26 <. 0001
hi ghcat 1 0.35843 0.00730 49. 08 <. 0001
1 S924C 1 0.03189 0.01357 2.35 0.0187
WEAPSOC 1 0.07162 0.00873 8. 20 <. 0001
subasst 1 -1.06707 0. 00584 -182. 66 <. 0001
upward 1 0.65144 0.02723 23.93 <. 0001
downwar d 1 -0.97860 0.00732 -133. 64 <. 0001
NEWCNVTN 1 0.13119 0.01092 12. 02 <. 0001
RESTRI CT -1 -758.54623 312.50988 -2.43 0.0152*

* Probability computed using beta distribution.
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