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Pennsylvania Sentencing: 
Striking a Different Balance 





Imagine a Different Place. 

 Imagine a place with fewer levels – 14 
instead of 43 – and grid boxes. 
 

 But still plenty of complexity. 
 

 And its own set of challenges. 
 Important disclaimer. 
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Setting the (Simplified) Stage. 
 Indeterminate.  

 Pennsylvania Board of Probation & Parole. 
 Trial Judge. 

 
 Sentencing lingo. 

 Min-max. 
 

 Advisory guidelines.  
 Commission since 1979. 
 First guidelines effective in 1982. 
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Pennsylvania Guidelines. 

 Advisory. 
 A benchmark for Judges. 
 

 Must be considered for each felony and 
misdemeanor conviction. 
 

 Largely charge based. 
 

 Modest appellate review. 



Pennsylvania Guidelines. 

 No recommendations for 
concurrent/consecutive. 
 

 Mandatory minimums trump with cliffs. 
 Most are “notice” mandatories. 
 Most are for guns or drugs. 
 Other offenses, including theft, for older 

victims. 



Guidelines Basics. 
 Minimum (only) sentence recommendations 

in a range of months. 

 Based on combination of: 
 Offense Gravity Score (OGS). 
 Prior Record Score (PRS). 

 Three recommendations in each cell: 
 Standard Range. 
 Aggravated Range.  
 Mitigated Range. 

 Departures above or below. 
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Sentencing Levels 
 
   Level 5    
      State Sentence/State Facility      
      (SIP) 
   Level 4   
    State Sentence/County Facility 
     (CIP/SIP) 

 Level 3 
County Sentence/County Facility 
(CIP) 

 Level 2  
 County Sentence/County Facility 

or Non-confinement  

 Level 1  
 Non-confinement 
 



9 



Conformity to the Guidelines. 

 In 2012, 90% of all sentences conformed. 
 75% standard; 8% mitigated; 7% aggravated 
 3% departure above; 6% departure below. 

 89% of felony theft sentences conformed , but 
reflected more mitigated and departure below. 

 Possible reasons: 
 Broad ranges plus nature of mandatories. 
 Judicial buy-in. 
 Appellate review. 
 Release of judge-specific sentencing data. 



PA Economic Offenses. 
 Loss is actual. 

 
 Wide loss groupings per the Commission.   

 
 Further factual differentiation is left to the 

attorneys and the Judge. 
 

 USSG case comparisons are challenging. 
 Including scope and data capture issues. 



Theft (3d Deg. Felony; 7yr max.) 

 Sub-categorizations: 
 >$100,000 – OGS 8 – [RS – 9-16 – 25] 
 
 >$50K-$100K – OGS 7 – [RS – 6-14 – 20] 
 
 >$25K-$50K – OGS 6 – [RS – 3-12 – 18] 
 
 >$2K-$25K/car – OGS 5 – [~ – RS-9 – 12] 

 Assuming PRS 0   

 



Not Everyone Is Happy. 

 Concerns about: 
 Judicial disparity. 
 Predictability. 
 Fairness. 

 
 Some suggest adding additional 

factors and levels (OGS). 
 Selected USSG provisions highlighted as 

potentially attractive, including 
acceptance of responsibility. 



Talk of Change Is Unsurprising. 

 The “right” balance is elusive. 
 

 “The greatest obstacle to 
[simplification] is, I believe, the legal 
mind itself.  We judges and lawyers 
love to make distinctions.” 
 Stephen Breyer, Federal Sentencing 

Guidelines Revisited, 11 FED. SENT. R. 
180 (1999). 



What can PA offer? 

 Perspective on the “endless struggle” 
between uniformity and individualization. 
 

 Evidence that different choices are 
possible. 
 

 Food for thought. 
 

 
 



Contact Information. 

 Steven L. Chanenson 
 Villanova University School of Law 

 299 N. Spring Mill Road 
 Villanova, PA 19085 
 610-519-7459 
 chanenson@law.villanova.edu 
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