Proposed Amendments on Drug Offenses

Public Data Briefing



Proposed Amendment

A Recalibrating the Use of Drug Weight in §2D1.1

B

Methamphetamine

C Misrepresentation of Fentanyl and Fentanyl Analogues

D Machineguns

E Safety Valve



Part A: Recalibrating the Use of Drug Weight in §2D1.1



Distribution of Base Offense Levels and Primary Drug Type
for Individuals Sentenced Under the Drug Quantity Table
Fiscal Year 2023

N=18,218

Primary Drug Type for %
BOLs 30-38

Methamphetamine 7,370 62.7%

BOL 6-28
(VEXX1X)) Powder Cocaine 1,961 16.7%

35.5% BOL 30-38
(N =11,755) FentanYI 1,522 13.0%
64.5%

Heroin 448 3.8%
Crack Cocaine 198 1.7%
Other 182 1.6%
Marijuana 74 0.6%

This analysis includes individuals sentenced under USSG §2D1.1(a)(5) with complete guideline application information under a Guidelines Manual effective November 1, 2014 or later. The
base offense levels reported represent the base offense level prior to the application of the mitigating role cap. The BOL Distribution analysis excludes four individuals whose base offense
level prior to the application of the mitigating role cap could not be determined.



Distribution of Primary Drug Type

for Selected Base Offense Levels
Fiscal Year 2023

B Methamphetamine B Powder Cocaine ®Fentanyl m All Other Drugs

30 32 34 36 38
(n=2,936) (n=2,726) (n=1,957) (n=1,574) (n=2,562)

This analysis includes individuals sentenced under USSG §2D1.1(a)(5) with complete guideline application information under a Guidelines Manual effective November 1, 2014 or later. The
base offense levels reported represent the base offense level prior to the application of the mitigating role cap. The BOL Distribution analysis excludes four individuals whose base offense
level prior to the application of the mitigating role cap could not be determined.



Position Relative to the Guideline Range

by Base Offense Level
Fiscal Year 2023

N=17,173
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(n=357) (n=237) (n=320) (n=297) (n=263) (n=292) (n=2,284)(n=1,048) (n=784) (n=2,768)(n=2,557)(n=1,851)(n=1,502)(n=2,501)

® Within Range Below Range 5K1.1/EDP m Above Range

This analysis includes individuals sentenced under USSG §2D1.1(a)(5) with complete guideline application information under a Guidelines Manual effective November 1, 2014 or later. The
base offense levels reported represent the base offense level prior to the application of the mitigating role cap. The BOL Distribution analysis excludes four individuals whose base offense

level prior to the application of the mitigating role cap could not be determined (N=17,169). Individuals who qualified as a Career Offender under §4B1.1 or an Armed Career Criminal under
§4B1.4 were excluded from analysis.



Average Guideline Minimum and Sentence Imposed
by Base Offense Level
Fiscal Year 2023

-B-Average Guideline Minimum (in months) -8—-Average Sentence Imposed (in months)
§5K1:1 and §5K3.1 N=17,173
included
172
161
Overall Avg Guideline Minimum: 109 Months

Overall Avg Sentence Imposed: 76 Months

105

6 8 10 12 14 16 18 20 22 24 26 28 30 32 34 36 38
(n=63) (n=22) (n=23) (n=357) (n=237) (n=320) (n=297) (n=263) (n=292) (n=2,284) (n=1,048) (n=784) (n=2,768) (n=2,557) (n=1,851) (n=1,502) (n=2,501)

Base Offense Level Based on Drug Quantity

This analysis includes individuals sentenced under USSG §2D1.1(a)(5) with complete guideline application information under a Guidelines Manual effective November 1, 2014 or later. The
base offense levels reported represent the base offense level prior to the application of the mitigating role cap. The BOL Distribution analysis excludes four individuals whose base offense

level prior to the application of the mitigating role cap could not be determined (N=17,169). Individuals who qualified as a Career Offender under §4B1.1 or an Armed Career Criminal under
§4B1.4 were excluded from analysis.






Individuals Sentenced Under the Drug Quantity Table
Receiving the Mitigating Role Cap at §2D1.1(a)(5)
Fiscal Year 2023

N=18,222 Mitigating Role Cap
Applied
(N=2,151)

11.8%
Methamphetamine 1,497 69.6%
Fentanyl 359 16.7%
Powder Cocaine 236 11.0%
Mitigating Role Heroin 46 2.1%

Cap Not Applied
(N=16,071) Other 8 0.4%
88.2%

Marijuana 3 0.1%
Crack Cocaine 2 0.1%

This analysis includes individuals sentenced under USSG §2D1.1(a)(5) with complete guideline application information under a Guidelines Manual effective November 1, 2014 or later.



Application of the Mitigating Role Adjustment

at §3B1.2 by Base Offense Level
Fiscal Year 2023

39.8%

17.1% 18.3%
. o
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14.1% 13.9% 141% 1>1%

6.2%
4.2% 4.2% 4.3%

1.5%

6 8 10 12 14 16 18 20 22 24 26 28 30 32 34 36 38
(n=67) (n=24) (n=24) (n=396) (n=260) (n=349) (n=323) (n=284) (n=313) (n=2,458)(n=1,122) (n=843) (n=2,936)(n=2,726)(n=1,957)(n=1,574)(n=2,562)

This analysis includes individuals sentenced under USSG §2D1.1(a)(5) with complete guideline application information under a Guidelines Manual effective November 1, 2014 or later. The
base offense levels reported represent the base offense level prior to the application of the mitigating role cap. The BOL Distribution analysis excludes four individuals whose base offense
level prior to the application of the mitigating role cap could not be determined.



Application of the Mitigating Role Adjustment

at §3B1.2 for Base Offense Levels 20 through 38
Fiscal Year 2023

(n=23,§ P 36.7% =
(n=f,§74) 21.3% 1.5%
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This analysis includes individuals sentenced under USSG §2D1.1(a)(5) with complete guideline application information under a Guidelines Manual effective November 1, 2014 or later. The base
offense levels reported represent the base offense level prior to the application of the mitigating role cap. The BOL Distribution analysis excludes four individuals whose base offense level prior
to the application of the mitigating role cap could not be determined.



Individuals’ Function in
Methamphetamine Trafficking Offenses
Fiscal Year 2022 (Sample)

N=1,305

35.6%

13.8%

0.5% 0.0%
High Level Organizer/ Manuf. Wholesaler Mgr./Sup. Street Broker Courier Employee/
Supplier Leader (n=0) (n=465) (n=8) Level (n=56) (n=317) Worker
(n=180) (n=6) Dealer (n=77)

(n=160)

This analysis uses a sample of methamphetamine cases sentenced in fiscal year 2022 from the June 2024 Methamphetamine Report. This sample includes only those individuals sentenced under USSG §2D1.1(a)(5)
with complete guideline application information under a Guidelines Manual effective November 1, 2014 or later. Individuals who qualified as a Career Offender under §4B1.1 or an Armed Career Criminal under §4B1.4

were excluded from this analysis. In the fiscal year 2022 sample, 2.8% (n=36) of individuals were classified as performing “Other” functions. These individuals are not represented in the figure above and the category
includes functions such as Drug Thief, Chemist/Cook/Chemical Supplier, Renter/Storer, Off/On Loader, and Enabler.



Application of §3B1.1 and §3B1.2 in
Methamphetamine Trafficking Offenses
Fiscal Year 2022 (Sample)

N=1,305

B Aggravating Role Applied m Mitigating Role Applied

83.3%
76.7%
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37.5% 37.5%
14.4%
2.8%
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High Level Organizer/ Manuf. Wholesaler Mgr./Sup. Street Broker Courier Employee/

Supplier Leader (n=0) (n=465) (n=8) Level (n=56) (n=317) Worker

(n=180) (n=6) Dealer (n=77)

(n=160)

This analysis uses a sample of methamphetamine cases sentenced in fiscal year 2022 from the June 2024 Methamphetamine Report. This sample includes only those individuals sentenced under USSG §2D1.1(a)(5) with
complete guideline application information under a Guidelines Manual effective November 1, 2014 or later. Individuals who qualified as a Career Offender under §4B1.1 or an Armed Career Criminal under §4B1.4 were
excluded from this analysis. In the fiscal year 2022 sample, 2.8% (n=36) of individuals were classified as performing “Other” functions. These individuals are not represented in the figure above and include functions such
as Drug Thief, Chemist/Cook/Chemical Supplier, Renter/Storer, Off/On Loader, and Enabler. In those cases, aggravating role was applied in 2.8% of cases and mitigating role was applied in 44.4% of cases.



Position Relative to the Guideline Range in

Methamphetamine Trafficking Offenses
Fiscal Year 2022 (Sample)

N=1,305
0.0% 0.0% 0.7% 0.0% 2.5% 0.0% 0.0% 0.0%
32.2% 50.0% 27.7% 50.0% 22.5% 30.4% 63.1% 32.5%

High Level Organizer/ Manuf. Wholesaler Mgr./Sup. Street Broker Courier Employee/
Supplier Leader (n=0) (n=465) (n=8) Level (n=56) (n=317) Worker
(n=180) (n=6) Dealer (n=77)

(n=160)

® Within Range " Below Range 5K1.1/EDP m Above Range

This analysis uses a sample of methamphetamine cases sentenced in fiscal year 2022 from the June 2024 Methamphetamine Report. This sample includes only those individuals sentenced under USSG §2D1.1(a)(5) with
complete guideline application information under a Guidelines Manual effective November 1, 2014 or later. Individuals who qualified as a Career Offender under §4B1.1 or an Armed Career Criminal under §4B1.4 were
excluded from this analysis. In the fiscal year 2022 sample, 2.8% (n=36) of individuals were classified as performing “Other” functions. These individuals are not represented in the figure above and include functions such as

Drug Thief, Chemist/Cook/Chemical Supplier, Renter/Storer, Off/On Loader, and Enabler. Of these individuals, 30.6% received a sentence within range, 44.4% received a below range sentence, and 25.0% received a
departure under §5K1.1 or §5K3.1.



Individuals’ Function in

Fentanyl and Fentanyl Analogue Trafficking Offenses

Fiscal Year 2019 (Sample)

N=868
39.3%
20.2%
12.6%
4%
6.9% 8.4%
3.2% 3.8%
0.5% 0.5%
High Level Organizer/ Manuf. Wholesaler Mgr./Sup. Street Broker Courier Employee/

Supplier/ Leader (n=4) (n=175) (n=33) Level (n=4) (n=109) Worker
Importer (n=28) Dealer (n=73)

(n=60) (n=341)

This analysis uses a sample fentanyl cases sentenced in fiscal year 2019 from the January 2021 Fentanyl Report. This sample includes only those individuals sentenced under USSG §2D1.1(a)(5) with complete guideline
application information under a Guidelines Manual effective November 1, 2014 or later. Individuals who qualified as a Career Offender under §84B1.1 or an Armed Career Criminal under §4B1.4 were excluded from this
analysis. In the fiscal year 2019 sample, 4.7% (n=41) of individuals were classified as performing “Other” functions. These individuals are not represented in the figure above and the category includes functions such as
Medical Professional, Renter/Storer, Enabler, and User Only. There were 51 individuals whose functions could not be determined and those individuals were excluded from this analysis.



Fentanyl and Fentanyl Analogue Trafficking Offenses

Application of §83B1.1 and 3B1.2 in

Fiscal Year 2019 (Sample)
N=868

m Aggravating Role Applied m Mitigating Role Applied
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High Level Organizer/ Manuf. Wholesaler Mgr./Sup. Street Broker Courier Employee/
Supplier/ Leader (n=4) (n=175) (n=33) Level (n=4) (n=109) Worker
Importer (n=28) Dealer (n=73)
(n=60) (n=341)

This analysis uses a sample fentanyl cases sentenced in fiscal year 2019 from the January 2021 Fentanyl Report. This sample includes only those individuals sentenced under USSG §2D1.1(a)(5) with complete guideline
application information under a Guidelines Manual effective November 1, 2014 or later. Individuals who qualified as a Career Offender under §4B1.1 or an Armed Career Criminal under §4B1.4 were excluded from this
analysis. In the fiscal year 2019 sample, 4.7% (n=41) of individuals were classified as performing “Other” functions. These individuals are not represented in the figure above and the category includes functions such as

Medical Professional, Renter/Storer, Enabler, and User Only. Of these individuals, aggravating role was applied in 0.0% of cases and mitigating role was applied in 41.5% of cases. There were 51 individuals whose functions
could not be determined and those individuals were excluded from this analysis.



Position Relative to the Guideline Range in

Fentanyl and Fentanyl Analogue Trafficking Offenses
Fiscal Year 2019 (Sample)

1.7%
35.0%

41.7%

N=868
0.0% 0.0% 2.3% 12.1%
14.3% 75.0%

3% 0% 21.7%

46.4% 21.2%
34.9%

27.3%

39.3% 41.1% 39.4%

0.0%

7.0% 0.0% 0.0% 1.4%
- 25.0% 45.9% 35.6%
11.1%
32.8%
50.0%
34.3%
37.6%
49.0%

High Level
Supplier/
Importer

(n=60)

Organizer/ Manuf. Wholesaler Mgr./Sup.
Leader (n=4) (n=175) (n=33)
(n=28)

® Within Range Below Range 5K1.1/EDP

Street Broker Courier Employee/

Level (n=4) (n=109) Worker
Dealer (n=73)
(n=341)

®m Above Range

This analysis uses a sample fentanyl cases sentenced in fiscal year 2019 from the January 2021 Fentanyl Report. This sample includes only those individuals sentenced under USSG §2D1.1(a)(5) with complete guideline
application information under a Guidelines Manual effective November 1, 2014 or later. Individuals who qualified as a Career Offender under §4B1.1 or an Armed Career Criminal under §4B1.4 were excluded from this
analysis. In the fiscal year 2019 sample, 4.7% (n=41) of individuals were classified as performing “Other” functions. These individuals are not represented in the figure above and the category includes functions such as Medical
Professional, Renter/Storer, Enabler, and User Only. Of these individuals, 12.2% received a sentence within range, 51.2% received a below range sentence, 31.7% received a departure under §5K1.1 or §5K3.1,and 4.9%
received a sentence above the guideline range. There were 51 individuals whose functions could not be determined and those individuals were excluded from this analysis.



Part B: Methamphetamine



a7A4 -

Frequency of Methamphetamine Offenses

Compared to All Other Drug Trafficking Offenses
Fiscal Year 2022

SOU RCE June 2024 Methamphetamlne Trafficking Report Methamphetamlne Trafflcklng Offensesin the Federal Criminal Justice System
FEIREERRRREREE O VAN IIIALA2


https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-publications/2024/202406_Methamphetamine.pdf

Frequency of Methamphetamine Types
Fiscal Year 2022

SOURCE: June 2024 Methamphetamine Trafficking Report Methamphetamine Trafficking Offenses in the Federal Criminal Justice System


https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-publications/2024/202406_Methamphetamine.pdf

Average Guideline Minimum and Sentence Imposed

by Methamphetamine Type
Fiscal Year 2022

= Average Guideline Minimum (in months) B Average Sentence Imposed (in months)
Mixture Actual

SOURCE: June 2024 Methamphetamine Trafficking Report Methamphetamine Trafficking Offenses in the Federal Criminal Justice System


https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-publications/2024/202406_Methamphetamine.pdf

Sentences Relative to the Guideline Range

by Methamphetamine Types
Fiscal Year 2022

Mixture lce

(n=2,464) (n=863)
Above Range Variance Above Range Variance
0.5% 0.4%

SOURCE: June 2024 Methamphetamine Trafficking Report Methamphetamine Trafficking Offenses in the Federal Criminal Justice System



https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-publications/2024/202406_Methamphetamine.pdf

Average and Median Drug Purity

by Methamphetamine Types
Fiscal Year 2022

= Average Purity ®m Median Purity

‘ 80% purity threshold to classify as Ice |

All Methamphetamine Mixture Actual Ice
(n=827) (n=104) (n=577) (n=146)

SOURCE: June 2024 Methamphetamine Trafficking Report Methamphetamine Trafficking Offenses in the Federal Criminal Justice System


https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-publications/2024/202406_Methamphetamine.pdf

Part C: Misrepresentation of Fentanyl and
Fentanyl Analogues



Frequency of Fentanyl and Fentanyl Analogue Offenses

Compared to All Other Drug Trafficking Offenses
Fiscal Year 2023

Fentanyl and
Analogue Offenses
17.7%

This analysis includes individuals sentenced under USSG §82D1.1 (Drug Trafficking), 2D 1.2 (Protected Locations), 2D 1.5 (Continuing Criminal Enterprise), 2D 1.6 (Use of a
Communication Facility), 2D1.8 (Rent/Manage Drug Establishment), 2D1.10 (Endangering Human Life), or 2D1.14 (Narco-Terrorism).



Rise of Fentanyl and Fentanyl Analogue Offenses
Fiscal Years 2019 through 2023

B Fentanyl Analogue H Fentanyl

3,085
2,366
1,533
1,023
895
269
126 122 123 145
FY 2019 FY 2020 FY 2021 FY 2022 FY 2023

This analysis includes individuals sentenced under USSG §§2D1.1 (Drug Trafficking), 2D 1.2 (Protected Locations), 2D 1.5 (Continuing Criminal Enterprise), 2D 1.6 (Use of a
Communication Facility), 2D 1.8 (Rent/Manage Drug Establishment), 2D1.10 (Endangering Human Life), or 2D1.14 (Narco-Terrorism).



Application of §2D1.1(b)(13)
Misrepresentation Enhancement
Fentanyl Cases

Fiscal Year 2023 Fiscal Year 2024, Preliminary
(N=3,042) (N=3,215) 52D1.1(b)(13)(A)
Enhancement Applied
Applied (N=87)

(N = 66) 27% §2D1.1(b)(13)(B)
: .
2.2% Applied
(N=12)
0.4%

Enhancement
Not Applied
(N=3,116)

96.9%

Enhancement
Not Applied
(N=2,976)

97.8%

This analysis includes individuals sentenced under USSG §82D1.1 (Drug Trafficking), 2D 1.2 (Protected Locations), 2D 1.5 (Continuing Criminal Enterprise), 2D 1.6 (Use of a
Communication Facility), 2D1.8 (Rent/Manage Drug Establishment), 2D1.10 (Endangering Human Life), or 2D1.14 (Narco-Terrorism) with complete guideline application and a
primary drug type of fentanyl. This enhancement is available for individuals sentenced under a Guidelines Manual effective November 1, 2018 or later.






Sentence Relative to the Guideline Range for Individuals who
Received the §2D1.1(b)(13) Misrepresentation Enhancement

4.6% 5.8% 25.0% 25.0% 0.0%
W = . . o
-0/ 31.0%
16.7% 50.0%
47.0%
39.1%
41.7% 57.1%

25.0%
16.7%

Fentanyl FY23 Fentanyl FY24, Preliminary, Fentanyl FY24, Preliminary, Fentanyl Analogues FY23 Fentanyl Analogues FY24,
(N=66) §2D1.1(b)(13)(A) §2D1.1(b)(13)(B) (N=4) Preliminary
(N=87) (N=12) (N=7)

® Within Range Below Range 5K1.1/EDP m Above Range

This analysis includes individuals sentenced under USSG §§2D1.1 (Drug Trafficking), 2D 1.2 (Protected Locations), 2D 1.5 (Continuing Criminal Enterprise), 2D 1.6 (Use of a
Communication Facility), 2D 1.8 (Rent/Manage Drug Establishment), 2D1.10 (Endangering Human Life), or 2D1.14 (Narco-Terrorism) with complete guideline application and a
primary drug type of fentanyl or fentanyl analogue. This enhancement is available for individuals sentenced under a Guidelines Manual effective November 1, 2018 or later.









Application of §2D1.1(b)(1) Weapons Enhancement
Fiscal Year 2023

Of the 3,906 cases where the enhancement was
Enhancement applied, 3.8% (N = 148) involved a machinegun
Applied
(N =3,906)
21.2%

Enhancement
Not Applied
(N =14,499)

78.8%

This analysis includes individuals sentenced under USSG §2D1.1(b)(1) with complete guideline application information. Staff conducted a special data collection project of cases in
fiscal year 2023 who received the §2D1.1(b)(1) enhancement because the offense involved a machinegun.



Other Resources

WWW. USSC.goV

Methamphetamine Trafficking Offenses in the Federal Criminal
Justice System (June 2024)

Fentanyl and Fentanyl Analogues: Federal Trends and Trafficking
Patterns (January 2021)

Mandatory Minimum Penalties for Drug Offenses in the Federal
Criminal Justice System (October 2017)

@ Quick Facts



The Commission is accepting original public comment on this proposal through March 3, 2025,
with a reply comment period closing March 18, 2025.

comment.ussc.gov

United States Sentencing Commission
Attention: Public Affairs
One Columbus Circle, NE
Suite 2-500, South Lobby
Washington, DC 2002-8002
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