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CHAPTER FOUR 
CRIMINAL HISTORY 

AND CRIMINAL LIVELIHOOD 
 
 

PART A ― CRIMINAL HISTORY 
 
 

Introductory Commentary 
 

The Comprehensive Crime Control Act sets forth four purposes of sentencing. (See 18 U.S.C. 
§ 3553(a)(2).) A defendant’s record of past criminal conduct is directly relevant to those purposes. A 
defendant with a record of prior criminal behavior is more culpable than a first offender and thus 
deserving of greater punishment. General deterrence of criminal conduct dictates that a clear message 
be sent to society that repeated criminal behavior will aggravate the need for punishment with each 
recurrence. To protect the public from further crimes of the particular defendant, the likelihood of 
recidivism and future criminal behavior must be considered. Repeated criminal behavior is an indica-
tor of a limited likelihood of successful rehabilitation. 
 

The specific factors included in §4A1.1 and §4A1.3 are consistent with the extant empirical re-
search assessing correlates of recidivism and patterns of career criminal behavior. While empirical 
research has shown that other factors are correlated highly with the likelihood of recidivism, e.g., age 
and drug abuse, for policy reasons they were not included here at this time. The Commission has made 
no definitive judgment as to the reliability of the existing data. However, the Commission will review 
additional data insofar as they become available in the future. 
 

Historical 
Note Effective November 1, 1987. 

 
 
 
§4A1.1. Criminal History Category 
 

The total points from subsections (a) through (e) determine the criminal history 
category in the Sentencing Table in Chapter Five, Part A. 

 
(a) Add 3 points for each prior sentence of imprisonment exceeding one year 

and one month. 
 

(b) Add 2 points for each prior sentence of imprisonment of at least sixty days 
not counted in (a). 

 
(c) Add 1 point for each prior sentence not counted in (a) or (b), up to a total 

of 4 points for this subsection. 
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(d) Add 2 points if the defendant committed the instant offense while under 
any criminal justice sentence, including probation, parole, supervised re-
lease, imprisonment, work release, or escape status. 

 
(e) Add 1 point for each prior sentence resulting from a conviction of a crime 

of violence that did not receive any points under (a), (b), or (c) above be-
cause such sentence was treated as a single sentence, up to a total of 
3 points for this subsection. 

 
Commentary 

 
The total criminal history points from §4A1.1 determine the criminal history category (I–VI) in 

the Sentencing Table in Chapter Five, Part A. The definitions and instructions in §4A1.2 govern the 
computation of the criminal history points. Therefore, §§4A1.1 and 4A1.2 must be read together. The 
following notes highlight the interaction of §§4A1.1 and 4A1.2. 
 
Application Notes: 
 
1. §4A1.1(a). Three points are added for each prior sentence of imprisonment exceeding one year 

and one month. There is no limit to the number of points that may be counted under this subsec-
tion. The term “prior sentence” is defined at §4A1.2(a). The term “sentence of imprisonment” 
is defined at §4A1.2(b). Where a prior sentence of imprisonment resulted from a revocation of 
probation, parole, or a similar form of release, see §4A1.2(k). 

 
Certain prior sentences are not counted or are counted only under certain conditions: 

 
A sentence imposed more than fifteen years prior to the defendant’s commencement of the 
instant offense is not counted unless the defendant’s incarceration extended into this fif-
teen-year period. See §4A1.2(e). 

 
A sentence imposed for an offense committed prior to the defendant’s eighteenth birthday 
is counted under this subsection only if it resulted from an adult conviction. See §4A1.2(d).  

 
A sentence for a foreign conviction, a conviction that has been expunged, or an invalid con-
viction is not counted. See §4A1.2(h) and (j) and the Commentary to §4A1.2. 

 
2. §4A1.1(b). Two points are added for each prior sentence of imprisonment of at least sixty days 

not counted in §4A1.1(a). There is no limit to the number of points that may be counted under 
this subsection. The term “prior sentence” is defined at §4A1.2(a). The term “sentence of im-
prisonment” is defined at §4A1.2(b). Where a prior sentence of imprisonment resulted from a 
revocation of probation, parole, or a similar form of release, see §4A1.2(k). 

 
Certain prior sentences are not counted or are counted only under certain conditions: 

 
A sentence imposed more than ten years prior to the defendant’s commencement of the 
instant offense is not counted. See §4A1.2(e). 

 
An adult or juvenile sentence imposed for an offense committed prior to the defendant’s 
eighteenth birthday is counted only if confinement resulting from such sentence extended 
into the five-year period preceding the defendant’s commencement of the instant offense. 
See §4A1.2(d). 

 
Sentences for certain specified non-felony offenses are never counted. See §4A1.2(c)(2). 
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A sentence for a foreign conviction or a tribal court conviction, an expunged conviction, or 
an invalid conviction is not counted. See §4A1.2(h), (i), (j), and the Commentary to §4A1.2. 
 
A military sentence is counted only if imposed by a general or special court-martial. 
See §4A1.2(g). 

 
3. §4A1.1(c). One point is added for each prior sentence not counted under §4A1.1(a) or (b). A max-

imum of four points may be counted under this subsection. The term “prior sentence” is defined 
at §4A1.2(a). 

 
Certain prior sentences are not counted or are counted only under certain conditions: 

 
A sentence imposed more than ten years prior to the defendant’s commencement of the 
instant offense is not counted. See §4A1.2(e). 

 
An adult or juvenile sentence imposed for an offense committed prior to the defendant’s 
eighteenth birthday is counted only if imposed within five years of the defendant’s com-
mencement of the current offense. See §4A1.2(d). 

 
Sentences for certain specified non-felony offenses are counted only if they meet certain 
requirements. See §4A1.2(c)(1).  

 
Sentences for certain specified non-felony offenses are never counted. See §4A1.2(c)(2). 

 
A diversionary disposition is counted only where there is a finding or admission of guilt in 
a judicial proceeding. See §4A1.2(f). 

 
A sentence for a foreign conviction, a tribal court conviction, an expunged conviction, or an 
invalid conviction, is not counted. See §4A1.2(h), (i), (j), and the Commentary to §4A1.2. 

 
A military sentence is counted only if imposed by a general or special court-martial. 
See §4A1.2(g). 

 
4. §4A1.1(d). Two points are added if the defendant committed any part of the instant offense 

(i.e., any relevant conduct) while under any criminal justice sentence, including probation, pa-
role, supervised release, imprisonment, work release, or escape status. Failure to report for ser-
vice of a sentence of imprisonment is to be treated as an escape from such sentence. See §4A1.2(n). 
For the purposes of this subsection, a “criminal justice sentence” means a sentence countable 
under §4A1.2 (Definitions and Instructions for Computing Criminal History) having a custodial 
or supervisory component, although active supervision is not required for this subsection to ap-
ply. For example, a term of unsupervised probation would be included; but a sentence to pay a 
fine, by itself, would not be included. A defendant who commits the instant offense while a vio-
lation warrant from a prior sentence is outstanding (e.g., a probation, parole, or supervised re-
lease violation warrant) shall be deemed to be under a criminal justice sentence for the purposes 
of this provision if that sentence is otherwise countable, even if that sentence would have expired 
absent such warrant. See §4A1.2(m). 

 
5. §4A1.1(e). In a case in which the defendant received two or more prior sentences as a result of 

convictions for crimes of violence that are treated as a single sentence (see §4A1.2(a)(2)), one point 
is added under §4A1.1(e) for each such sentence that did not result in any additional points under 
§4A1.1(a), (b), or (c). A total of up to 3 points may be added under §4A1.1(e). For purposes of this 
guideline, “crime of violence” has the meaning given that term in §4B1.2(a). See §4A1.2(p). 
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For example, a defendant’s criminal history includes two robbery convictions for offenses com-
mitted on different occasions. The sentences for these offenses were imposed on the same day 
and are treated as a single prior sentence. See §4A1.2(a)(2). If the defendant received a five-year 
sentence of imprisonment for one robbery and a four-year sentence of imprisonment for the other 
robbery (consecutively or concurrently), a total of 3 points is added under §4A1.1(a). An addi-
tional point is added under §4A1.1(e) because the second sentence did not result in any additional 
point(s) (under §4A1.1(a), (b), or (c)). In contrast, if the defendant received a one-year sentence 
of imprisonment for one robbery and a nine-month consecutive sentence of imprisonment for the 
other robbery, a total of 3 points also is added under §4A1.1(a) (a one-year sentence of imprison-
ment and a consecutive nine-month sentence of imprisonment are treated as a combined one-
year-nine-month sentence of imprisonment). But no additional point is added under §4A1.1(e) 
because the sentence for the second robbery already resulted in an additional point under 
§4A1.1(a). Without the second sentence, the defendant would only have received two points under 
§4A1.1(b) for the one-year sentence of imprisonment. 

 
Background: Prior convictions may represent convictions in the federal system, fifty state systems, 
the District of Columbia, territories, and foreign, tribal, and military courts. There are jurisdictional 
variations in offense definitions, sentencing structures, and manner of sentence pronouncement. To 
minimize problems with imperfect measures of past crime seriousness, criminal history categories are 
based on the maximum term imposed in previous sentences rather than on other measures, such as 
whether the conviction was designated a felony or misdemeanor. In recognition of the imperfection of 
this measure however, §4A1.3 authorizes the court to depart from the otherwise applicable criminal 
history category in certain circumstances. 
 

Subsections (a), (b), and (c) of §4A1.1 distinguish confinement sentences longer than one year 
and one month, shorter confinement sentences of at least sixty days, and all other sentences, such as 
confinement sentences of less than sixty days, probation, fines, and residency in a halfway house. 

 
Section 4A1.1(d) adds two points if the defendant was under a criminal justice sentence during 

any part of the instant offense. 
 

Historical 
Note 

Effective November 1, 1987. Amended effective November 1, 1989 (amendments 259–261); November 1, 
1991 (amendments 381 and 382); October 27, 2003 (amendment 651); November 1, 2007 (amendment 709); 
November 1, 2010 (amendment 742); November 1, 2013 (amendment 777); November 1, 2015 (amend-
ment 795). 

 
 
 
§4A1.2. Definitions and Instructions for Computing Criminal History 
 

(a) PRIOR SENTENCE 
 

(1) The term “prior sentence” means any sentence previously imposed 
upon adjudication of guilt, whether by guilty plea, trial, or plea of nolo 
contendere, for conduct not part of the instant offense. 

 
(2) If the defendant has multiple prior sentences, determine whether 

those sentences are counted separately or treated as a single sentence. 
Prior sentences always are counted separately if the sentences were 
imposed for offenses that were separated by an intervening arrest 
(i.e., the defendant is arrested for the first offense prior to committing 
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the second offense). If there is no intervening arrest, prior sentences 
are counted separately unless (A) the sentences resulted from offenses 
contained in the same charging instrument; or (B) the sentences were 
imposed on the same day. Treat any prior sentence covered by (A) or 
(B) as a single sentence. See also §4A1.1(e).  

 
For purposes of applying §4A1.1(a), (b), and (c), if prior sentences are 
treated as a single sentence, use the longest sentence of imprisonment 
if concurrent sentences were imposed. If consecutive sentences were 
imposed, use the aggregate sentence of imprisonment. 

 
(3) A conviction for which the imposition or execution of sentence was to-

tally suspended or stayed shall be counted as a prior sentence under 
§4A1.1(c). 

 
(4) Where a defendant has been convicted of an offense, but not yet sen-

tenced, such conviction shall be counted as if it constituted a prior 
sentence under §4A1.1(c) if a sentence resulting from that conviction 
otherwise would be countable. In the case of a conviction for an offense 
set forth in §4A1.2(c)(1), apply this provision only where the sentence 
for such offense would be countable regardless of type or length. 

 
“Convicted of an offense,” for the purposes of this provision, means 
that the guilt of the defendant has been established, whether by guilty 
plea, trial, or plea of nolo contendere. 

 
(b) SENTENCE OF IMPRISONMENT DEFINED 

 
(1) The term “sentence of imprisonment” means a sentence of incarcera-

tion and refers to the maximum sentence imposed. 
 

(2) If part of a sentence of imprisonment was suspended, “sentence of im-
prisonment” refers only to the portion that was not suspended. 

 
(c) SENTENCES COUNTED AND EXCLUDED 

 
Sentences for all felony offenses are counted. Sentences for misdemeanor 
and petty offenses are counted, except as follows: 

 
(1) Sentences for the following prior offenses and offenses similar to 

them, by whatever name they are known, are counted only if (A) the 
sentence was a term of probation of more than one year or a term of 
imprisonment of at least thirty days, or (B) the prior offense was sim-
ilar to an instant offense:  

 
Careless or reckless driving 
Contempt of court 
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Disorderly conduct or disturbing the peace 
Driving without a license or with a revoked or suspended license 
False information to a police officer 
Gambling 
Hindering or failure to obey a police officer 
Insufficient funds check 
Leaving the scene of an accident 
Non-support 
Prostitution 
Resisting arrest 
Trespassing. 

 
(2) Sentences for the following prior offenses and offenses similar to 

them, by whatever name they are known, are never counted: 
 
Fish and game violations 
Hitchhiking 
Juvenile status offenses and truancy 
Local ordinance violations (except those violations that are also 
violations under state criminal law) 
Loitering 
Minor traffic infractions (e.g., speeding) 
Public intoxication 
Vagrancy. 

 
(d) OFFENSES COMMITTED PRIOR TO AGE EIGHTEEN 

 
(1) If the defendant was convicted as an adult and received a sentence of 

imprisonment exceeding one year and one month, add 3 points under 
§4A1.1(a) for each such sentence. 

 
(2) In any other case, 

 
(A) add 2 points under §4A1.1(b) for each adult or juvenile sentence 

to confinement of at least sixty days if the defendant was released 
from such confinement within five years of his commencement of 
the instant offense;  

 
(B) add 1 point under §4A1.1(c) for each adult or juvenile sentence 

imposed within five years of the defendant’s commencement of 
the instant offense not covered in (A). 

 
(e) APPLICABLE TIME PERIOD 

 
(1) Any prior sentence of imprisonment exceeding one year and one 

month that was imposed within fifteen years of the defendant’s com-
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mencement of the instant offense is counted. Also count any prior sen-
tence of imprisonment exceeding one year and one month, whenever 
imposed, that resulted in the defendant being incarcerated during any 
part of such fifteen-year period. 

 
(2) Any other prior sentence that was imposed within ten years of the 

defendant’s commencement of the instant offense is counted.  
 

(3) Any prior sentence not within the time periods specified above is not 
counted. 

 
(4) The applicable time period for certain sentences resulting from of-

fenses committed prior to age eighteen is governed by §4A1.2(d)(2). 
 

(f) DIVERSIONARY DISPOSITIONS 
 

Diversion from the judicial process without a finding of guilt (e.g., deferred 
prosecution) is not counted. A diversionary disposition resulting from a 
finding or admission of guilt, or a plea of nolo contendere, in a judicial pro-
ceeding is counted as a sentence under §4A1.1(c) even if a conviction is not 
formally entered, except that diversion from juvenile court is not counted. 

 
(g) MILITARY SENTENCES 

 
Sentences resulting from military offenses are counted if imposed by a gen-
eral or special court-martial. Sentences imposed by a summary court-mar-
tial or Article 15 proceeding are not counted.  

 
(h) FOREIGN SENTENCES 

 
Sentences resulting from foreign convictions are not counted, but may be 
considered under §4A1.3 (Departures Based on Inadequacy of Criminal 
History Category (Policy Statement)).  

 
(i) TRIBAL COURT SENTENCES 

 
Sentences resulting from tribal court convictions are not counted, but may 
be considered under §4A1.3 (Departures Based on Inadequacy of Criminal 
History Category (Policy Statement)). 

 
(j) EXPUNGED CONVICTIONS 

 
Sentences for expunged convictions are not counted, but may be considered 
under §4A1.3 (Departures Based on Inadequacy of Criminal History Cate-
gory (Policy Statement)). 
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(k) REVOCATIONS OF PROBATION, PAROLE, MANDATORY RELEASE, OR SUPERVISED 
RELEASE 

 
(1) In the case of a prior revocation of probation, parole, supervised re-

lease, special parole, or mandatory release, add the original term of 
imprisonment to any term of imprisonment imposed upon revocation. 
The resulting total is used to compute the criminal history points for 
§4A1.1(a), (b), or (c), as applicable. 

 
(2) Revocation of probation, parole, supervised release, special parole, or 

mandatory release may affect the time period under which certain 
sentences are counted as provided in §4A1.2(d)(2) and (e). For the pur-
poses of determining the applicable time period, use the following: 
(A) in the case of an adult term of imprisonment totaling more than 
one year and one month, the date of last release from incarceration on 
such sentence (see §4A1.2(e)(1)); (B) in the case of any other confine-
ment sentence for an offense committed prior to the defendant’s eight-
eenth birthday, the date of the defendant’s last release from confine-
ment on such sentence (see §4A1.2(d)(2)(A)); and (C) in any other case, 
the date of the original sentence (see §4A1.2(d)(2)(B) and (e)(2)). 

 
(l) SENTENCES ON APPEAL 

 
Prior sentences under appeal are counted except as expressly provided be-
low. In the case of a prior sentence, the execution of which has been stayed 
pending appeal, §4A1.1(a), (b), (c), (d), and (e) shall apply as if the execu-
tion of such sentence had not been stayed. 

 
(m) EFFECT OF A VIOLATION WARRANT 

 
For the purposes of §4A1.1(d), a defendant who commits the instant offense 
while a violation warrant from a prior sentence is outstanding (e.g., a pro-
bation, parole, or supervised release violation warrant) shall be deemed to 
be under a criminal justice sentence if that sentence is otherwise counta-
ble, even if that sentence would have expired absent such warrant. 

 
(n) FAILURE TO REPORT FOR SERVICE OF SENTENCE OF IMPRISONMENT 

 
For the purposes of §4A1.1(d), failure to report for service of a sentence of 
imprisonment shall be treated as an escape from such sentence. 

 
(o) FELONY OFFENSE 

 
For the purposes of §4A1.2(c), a “felony offense” means any federal, state, 
or local offense punishable by death or a term of imprisonment exceeding 
one year, regardless of the actual sentence imposed. 
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(p) CRIME OF VIOLENCE DEFINED 
 

For the purposes of §4A1.1(e), the definition of “crime of violence” is that 
set forth in §4B1.2(a). 

 
Commentary 

Application Notes: 
 
1. Prior Sentence.—“Prior sentence” means a sentence imposed prior to sentencing on the in-

stant offense, other than a sentence for conduct that is part of the instant offense. See §4A1.2(a). 
A sentence imposed after the defendant’s commencement of the instant offense, but prior to sen-
tencing on the instant offense, is a prior sentence if it was for conduct other than conduct that 
was part of the instant offense. Conduct that is part of the instant offense means conduct that is 
relevant conduct to the instant offense under the provisions of §1B1.3 (Relevant Conduct). 

 
Under §4A1.2(a)(4), a conviction for which the defendant has not yet been sentenced is treated 
as if it were a prior sentence under §4A1.1(c) if a sentence resulting from such conviction other-
wise would have been counted. In the case of an offense set forth in §4A1.2(c)(1) (which lists 
certain misdemeanor and petty offenses), a conviction for which the defendant has not yet been 
sentenced is treated as if it were a prior sentence under §4A1.2(a)(4) only where the offense is 
similar to the instant offense (because sentences for other offenses set forth in §4A1.2(c)(1) are 
counted only if they are of a specified type and length). 

 
2. Sentence of Imprisonment.—To qualify as a sentence of imprisonment, the defendant must 

have actually served a period of imprisonment on such sentence (or, if the defendant escaped, 
would have served time). See §4A1.2(a)(3) and (b)(2). For the purposes of applying §4A1.1(a), (b), 
or (c), the length of a sentence of imprisonment is the stated maximum (e.g., in the case of a 
determinate sentence of five years, the stated maximum is five years; in the case of an indeter-
minate sentence of one to five years, the stated maximum is five years; in the case of an indeter-
minate sentence for a term not to exceed five years, the stated maximum is five years; in the case 
of an indeterminate sentence for a term not to exceed the defendant’s twenty-first birthday, the 
stated maximum is the amount of time in pre-trial detention plus the amount of time between 
the date of sentence and the defendant’s twenty-first birthday). That is, criminal history points 
are based on the sentence pronounced, not the length of time actually served. See §4A1.2(b)(1) 
and (2). A sentence of probation is to be treated as a sentence under §4A1.1(c) unless a condition 
of probation requiring imprisonment of at least sixty days was imposed. 

 
3. Application of “Single Sentence” Rule (Subsection (a)(2)).— 
 

(A) Predicate Offenses.—In some cases, multiple prior sentences are treated as a single sen-
tence for purposes of calculating the criminal history score under §4A1.1(a), (b), and (c). 
However, for purposes of determining predicate offenses, a prior sentence included in the 
single sentence should be treated as if it received criminal history points, if it independently 
would have received criminal history points. Therefore, an individual prior sentence may 
serve as a predicate under the career offender guideline (see §4B1.2(c)) or other guidelines 
with predicate offenses, if it independently would have received criminal history points. 
However, because predicate offenses may be used only if they are counted “separately” from 
each other (see §4B1.2(c)), no more than one prior sentence in a given single sentence may 
be used as a predicate offense. 

 
For example, a defendant’s criminal history includes one robbery conviction and one theft 
conviction. The sentences for these offenses were imposed on the same day, eight years ago, 
and are treated as a single sentence under §4A1.2(a)(2). If the defendant received a one-
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year sentence of imprisonment for the robbery and a two-year sentence of imprisonment for 
the theft, to be served concurrently, a total of 3 points is added under §4A1.1(a). Because 
this particular robbery met the definition of a felony crime of violence and independently 
would have received 2 criminal history points under §4A1.1(b), it may serve as a predicate 
under the career offender guideline. 

 
Note, however, that if the sentences in the example above were imposed thirteen years ago, 
the robbery independently would have received no criminal history points under §4A1.1(b), 
because it was not imposed within ten years of the defendant’s commencement of the in-
stant offense. See §4A1.2(e)(2). Accordingly, it may not serve as a predicate under the career 
offender guideline. 

 
(B) Upward Departure Provision.—Treating multiple prior sentences as a single sentence 

may result in a criminal history score that underrepresents the seriousness of the defend-
ant’s criminal history and the danger that the defendant presents to the public. In such a 
case, an upward departure may be warranted. For example, if a defendant was convicted 
of a number of serious non-violent offenses committed on different occasions, and the re-
sulting sentences were treated as a single sentence because either the sentences resulted 
from offenses contained in the same charging instrument or the defendant was sentenced 
for these offenses on the same day, the assignment of a single set of points may not ade-
quately reflect the seriousness of the defendant’s criminal history or the frequency with 
which the defendant has committed crimes. 

 
4. Sentences Imposed in the Alternative.—A sentence which specifies a fine or other non-in-

carcerative disposition as an alternative to a term of imprisonment (e.g., $1,000 fine or ninety 
days’ imprisonment) is treated as a non-imprisonment sentence. 

 
5. Sentences for Driving While Intoxicated or Under the Influence.—Convictions for driving 

while intoxicated or under the influence (and similar offenses by whatever name they are known) 
are always counted, without regard to how the offense is classified. Paragraphs (1) and (2) of 
§4A1.2(c) do not apply. 

 
6. Reversed, Vacated, or Invalidated Convictions.—Sentences resulting from convictions that 

(A) have been reversed or vacated because of errors of law or because of subsequently discovered 
evidence exonerating the defendant, or (B) have been ruled constitutionally invalid in a prior 
case are not to be counted. With respect to the current sentencing proceeding, this guideline and 
commentary do not confer upon the defendant any right to attack collaterally a prior conviction 
or sentence beyond any such rights otherwise recognized in law (e.g., 21 U.S.C. § 851 expressly 
provides that a defendant may collaterally attack certain prior convictions). 

 
Nonetheless, the criminal conduct underlying any conviction that is not counted in the criminal 
history score may be considered pursuant to §4A1.3 (Departures Based on Inadequacy of Crimi-
nal History Category (Policy Statement)). 

 
7. Offenses Committed Prior to Age Eighteen.—Section 4A1.2(d) covers offenses committed 

prior to age eighteen. Attempting to count every juvenile adjudication would have the potential 
for creating large disparities due to the differential availability of records. Therefore, for offenses 
committed prior to age eighteen, only those that resulted in adult sentences of imprisonment 
exceeding one year and one month, or resulted in imposition of an adult or juvenile sentence or 
release from confinement on that sentence within five years of the defendant’s commencement 
of the instant offense are counted. To avoid disparities from jurisdiction to jurisdiction in the age 
at which a defendant is considered a “juvenile,” this provision applies to all offenses committed 
prior to age eighteen. 
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8. Applicable Time Period.—Section 4A1.2(d)(2) and (e) establishes the time period within which 
prior sentences are counted. As used in §4A1.2(d)(2) and (e), the term “commencement of the 
instant offense” includes any relevant conduct. See §1B1.3 (Relevant Conduct). If the court finds 
that a sentence imposed outside this time period is evidence of similar, or serious dissimilar, 
criminal conduct, the court may consider this information in determining whether an upward 
departure is warranted under §4A1.3 (Departures Based on Inadequacy of Criminal History Cat-
egory (Policy Statement)). 

 
9. Diversionary Dispositions.—Section 4A1.2(f) requires counting prior adult diversionary dis-

positions if they involved a judicial determination of guilt or an admission of guilt in open court. 
This reflects a policy that defendants who receive the benefit of a rehabilitative sentence and 
continue to commit crimes should not be treated with further leniency. 

 
10. Convictions Set Aside or Defendant Pardoned.—A number of jurisdictions have various 

procedures pursuant to which previous convictions may be set aside or the defendant may be 
pardoned for reasons unrelated to innocence or errors of law, e.g., in order to restore civil rights 
or to remove the stigma associated with a criminal conviction. Sentences resulting from such 
convictions are to be counted. However, expunged convictions are not counted. §4A1.2(j). 

 
11. Revocations to be Considered.—Section 4A1.2(k) covers revocations of probation and other 

conditional sentences where the original term of imprisonment imposed, if any, did not exceed 
one year and one month. Rather than count the original sentence and the resentence after revo-
cation as separate sentences, the sentence given upon revocation should be added to the original 
sentence of imprisonment, if any, and the total should be counted as if it were one sentence. By 
this approach, no more than three points will be assessed for a single conviction, even if probation 
or conditional release was subsequently revoked. If the sentence originally imposed, the sentence 
imposed upon revocation, or the total of both sentences exceeded one year and one month, the 
maximum three points would be assigned. If, however, at the time of revocation another sentence 
was imposed for a new criminal conviction, that conviction would be computed separately from 
the sentence imposed for the revocation. 

 
Where a revocation applies to multiple sentences, and such sentences are counted separately 
under §4A1.2(a)(2), add the term of imprisonment imposed upon revocation to the sentence that 
will result in the greatest increase in criminal history points. Example: A defendant was serving 
two probationary sentences, each counted separately under §4A1.2(a)(2); probation was revoked 
on both sentences as a result of the same violation conduct; and the defendant was sentenced to 
a total of 45 days of imprisonment. If one sentence had been a “straight” probationary sentence 
and the other had been a probationary sentence that had required service of 15 days of impris-
onment, the revocation term of imprisonment (45 days) would be added to the probationary sen-
tence that had the 15-day term of imprisonment. This would result in a total of 2 criminal history 
points under §4A1.1(b) (for the combined 60-day term of imprisonment) and 1 criminal history 
point under §4A1.1(c) (for the other probationary sentence). 

 
12. Application of Subsection (c).— 
 

(A)  In General.—In determining whether an unlisted offense is similar to an offense listed in 
subsection (c)(1) or (c)(2), the court should use a common sense approach that includes con-
sideration of relevant factors such as (i) a comparison of punishments imposed for the listed 
and unlisted offenses; (ii) the perceived seriousness of the offense as indicated by the level 
of punishment; (iii) the elements of the offense; (iv) the level of culpability involved; and 
(v) the degree to which the commission of the offense indicates a likelihood of recurring 
criminal conduct. 
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(B) Local Ordinance Violations.—A number of local jurisdictions have enacted ordinances 
covering certain offenses (e.g., larceny and assault misdemeanors) that are also violations 
of state criminal law. This enables a local court (e.g., a municipal court) to exercise jurisdic-
tion over such offenses. Such offenses are excluded from the definition of local ordinance 
violations in §4A1.2(c)(2) and, therefore, sentences for such offenses are to be treated as if 
the defendant had been convicted under state law. 

 
(C) Insufficient Funds Check.—“Insufficient funds check,” as used in §4A1.2(c)(1), does 

not include any conviction establishing that the defendant used a false name or non-exist-
ent account. 

 
Background: Prior sentences, not otherwise excluded, are to be counted in the criminal history score, 
including uncounseled misdemeanor sentences where imprisonment was not imposed. 
 

Historical 
Note 

Effective November 1, 1987. Amended effective November 1, 1989 (amendments 262–265); November 1, 
1990 (amendments 352 and 353); November 1, 1991 (amendments 381 and 382); November 1, 1992 (amend-
ment 472); November 1, 1993 (amendment 493); November 1, 2007 (amendment 709); November 1, 2010 
(amendment 742); November 1, 2011 (amendment 758); November 1, 2012 (amendment 766); November 1, 
2013 (amendment 777); November 1, 2015 (amendment 795); November 1, 2018 (amendment 813). 

 
 
 
§4A1.3. Departures Based on Inadequacy of Criminal History Category (Policy 

Statement)  
 

(a) UPWARD DEPARTURES.— 
 

(1) STANDARD FOR UPWARD DEPARTURE.—If reliable information indicates 
that the defendant’s criminal history category substantially under-
represents the seriousness of the defendant’s criminal history or the 
likelihood that the defendant will commit other crimes, an upward 
departure may be warranted. 

 
(2) TYPES OF INFORMATION FORMING THE BASIS FOR UPWARD DEPAR-

TURE.—The information described in subsection (a)(1) may include in-
formation concerning the following: 

 
(A) Prior sentence(s) not used in computing the criminal history cat-

egory (e.g., sentences for foreign and tribal convictions). 
 

(B) Prior sentence(s) of substantially more than one year imposed as 
a result of independent crimes committed on different occasions. 

 
(C) Prior similar misconduct established by a civil adjudication or by 

a failure to comply with an administrative order. 
 

(D) Whether the defendant was pending trial or sentencing on an-
other charge at the time of the instant offense. 
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(E) Prior similar adult criminal conduct not resulting in a criminal 
conviction. 

 
(3) PROHIBITION.—A prior arrest record itself shall not be considered for 

purposes of an upward departure under this policy statement. 
 

(4) DETERMINATION OF EXTENT OF UPWARD DEPARTURE.— 
 

(A)  IN GENERAL.—Except as provided in subdivision (B), the court 
shall determine the extent of a departure under this subsection 
by using, as a reference, the criminal history category applicable 
to defendants whose criminal history or likelihood to recidivate 
most closely resembles that of the defendant’s. 

 
(B) UPWARD DEPARTURES FROM CATEGORY VI.—In a case in which the 

court determines that the extent and nature of the defendant’s 
criminal history, taken together, are sufficient to warrant an up-
ward departure from Criminal History Category VI, the court 
should structure the departure by moving incrementally down 
the sentencing table to the next higher offense level in Criminal 
History Category VI until it finds a guideline range appropriate 
to the case.  

 
(b) DOWNWARD DEPARTURES.— 

 
(1) STANDARD FOR DOWNWARD DEPARTURE.—If reliable information indi-

cates that the defendant’s criminal history category substantially 
over-represents the seriousness of the defendant’s criminal history or 
the likelihood that the defendant will commit other crimes, a down-
ward departure may be warranted. 

 
(2) PROHIBITIONS.— 

 
(A) CRIMINAL HISTORY CATEGORY I.—A departure below the lower 

limit of the applicable guideline range for Criminal History Cat-
egory I is prohibited. 

 
(B) ARMED CAREER CRIMINAL AND REPEAT AND DANGEROUS SEX OF-

FENDER.—A downward departure under this subsection is pro-
hibited for (i) an armed career criminal within the meaning of 
§4B1.4 (Armed Career Criminal); and (ii) a repeat and dangerous 
sex offender against minors within the meaning of §4B1.5 (Re-
peat and Dangerous Sex Offender Against Minors). 
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(3) LIMITATIONS.— 
 

(A) LIMITATION ON EXTENT OF DOWNWARD DEPARTURE FOR CAREER 
OFFENDER.—The extent of a downward departure under this sub-
section for a career offender within the meaning of §4B1.1 (Ca-
reer Offender) may not exceed one criminal history category. 

 
(B) LIMITATION ON APPLICABILITY OF §5C1.2 IN EVENT OF DOWNWARD 

DEPARTURE TO CATEGORY I.—A defendant whose criminal history 
category is Category I after receipt of a downward departure un-
der this subsection does not meet the criterion of subsection (a)(1) 
of §5C1.2 (Limitation on Applicability of Statutory Maximum 
Sentences in Certain Cases) if, before receipt of the downward 
departure, the defendant had more than one criminal history 
point under §4A1.1 (Criminal History Category). 

 
(c) WRITTEN SPECIFICATION OF BASIS FOR DEPARTURE.—In departing from the 

otherwise applicable criminal history category under this policy statement, 
the court shall specify in writing the following: 

 
(1) In the case of an upward departure, the specific reasons why the ap-

plicable criminal history category substantially under-represents the 
seriousness of the defendant’s criminal history or the likelihood that 
the defendant will commit other crimes. 

 
(2) In the case of a downward departure, the specific reasons why the 

applicable criminal history category substantially over-represents the 
seriousness of the defendant’s criminal history or the likelihood that 
the defendant will commit other crimes. 

 
Commentary 

Application Notes: 
 
1. Definitions.—For purposes of this policy statement, the terms “depart”, “departure”, “down-

ward departure”, and “upward departure” have the meaning given those terms in Applica-
tion Note 1 of the Commentary to §1B1.1 (Application Instructions). 

 
2. Upward Departures.— 
 

(A) Examples.—An upward departure from the defendant’s criminal history category may be 
warranted based on any of the following circumstances: 

 
(i) A previous foreign sentence for a serious offense. 

 
(ii) Receipt of a prior consolidated sentence of ten years for a series of serious assaults. 

 
(iii) A similar instance of large scale fraudulent misconduct established by an adjudication 

in a Securities and Exchange Commission enforcement proceeding. 
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(iv) Commission of the instant offense while on bail or pretrial release for another serious 
offense. 

 
(B) Upward Departures from Criminal History Category VI.—In the case of an egre-

gious, serious criminal record in which even the guideline range for Criminal History Cat-
egory VI is not adequate to reflect the seriousness of the defendant’s criminal history, a 
departure above the guideline range for a defendant with Criminal History Category VI 
may be warranted. In determining whether an upward departure from Criminal History 
Category VI is warranted, the court should consider that the nature of the prior offenses 
rather than simply their number is often more indicative of the seriousness of the defend-
ant’s criminal record. For example, a defendant with five prior sentences for very large-
scale fraud offenses may have 15 criminal history points, within the range of points typical 
for Criminal History Category VI, yet have a substantially more serious criminal history 
overall because of the nature of the prior offenses. 

 
(C) Upward Departures Based on Tribal Court Convictions.—In determining whether, 

or to what extent, an upward departure based on a tribal court conviction is appropriate, 
the court shall consider the factors set forth in §4A1.3(a) above and, in addition, may con-
sider relevant factors such as the following: 

 
(i) The defendant was represented by a lawyer, had the right to a trial by jury, and re-

ceived other due process protections consistent with those provided to criminal de-
fendants under the United States Constitution. 

 
(ii) The defendant received the due process protections required for criminal defendants 

under the Indian Civil Rights Act of 1968, Public Law 90–284, as amended. 
 

(iii) The tribe was exercising expanded jurisdiction under the Tribal Law and Order Act 
of 2010, Public Law 111–211. 

 
(iv) The tribe was exercising expanded jurisdiction under the Violence Against Women 

Reauthorization Act of 2013, Public Law 113–4. 
 

(v) The tribal court conviction is not based on the same conduct that formed the basis for 
a conviction from another jurisdiction that receives criminal history points pursuant 
to this Chapter. 

 
(vi) The tribal court conviction is for an offense that otherwise would be counted under 

§4A1.2 (Definitions and Instructions for Computing Criminal History). 
 
3. Downward Departures.—A downward departure from the defendant’s criminal history cate-

gory may be warranted if, for example, the defendant had two minor misdemeanor convictions 
close to ten years prior to the instant offense and no other evidence of prior criminal behavior in 
the intervening period. A departure below the lower limit of the applicable guideline range for 
Criminal History Category I is prohibited under subsection (b)(2)(A), due to the fact that the 
lower limit of the guideline range for Criminal History Category I is set for a first offender with 
the lowest risk of recidivism. 

 
Background: This policy statement recognizes that the criminal history score is unlikely to take into 
account all the variations in the seriousness of criminal history that may occur. For example, a de-
fendant with an extensive record of serious, assaultive conduct who had received what might now be 
considered extremely lenient treatment in the past might have the same criminal history category as 
a defendant who had a record of less serious conduct. Yet, the first defendant’s criminal history clearly 
may be more serious. This may be particularly true in the case of younger defendants (e.g., defendants 
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in their early twenties or younger) who are more likely to have received repeated lenient treatment, 
yet who may actually pose a greater risk of serious recidivism than older defendants. This policy state-
ment authorizes the consideration of a departure from the guidelines in the limited circumstances 
where reliable information indicates that the criminal history category does not adequately reflect the 
seriousness of the defendant’s criminal history or likelihood of recidivism, and provides guidance for 
the consideration of such departures. 
 

Historical 
Note 

Effective November 1, 1987. Amended effective November 1, 1991 (amendment 381); November 1, 1992 
(amendment 460); October 27, 2003 (amendment 651); November 1, 2018 (amendment 805). 
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PART B ― CAREER OFFENDERS AND CRIMINAL LIVELIHOOD 
 
 
§4B1.1. Career Offender 
 

(a) A defendant is a career offender if (1) the defendant was at least eighteen 
years old at the time the defendant committed the instant offense of con-
viction; (2) the instant offense of conviction is a felony that is either a crime 
of violence or a controlled substance offense; and (3) the defendant has at 
least two prior felony convictions of either a crime of violence or a con-
trolled substance offense.  

 
(b) Except as provided in subsection (c), if the offense level for a career of-

fender from the table in this subsection is greater than the offense level 
otherwise applicable, the offense level from the table in this subsection 
shall apply. A career offender’s criminal history category in every case un-
der this subsection shall be Category VI. 

 
 OFFENSE STATUTORY MAXIMUM    OFFENSE LEVEL* 
(1) Life          37 
(2) 25 years or more       34 
(3) 20 years or more, but less than 25 years  32 
(4) 15 years or more, but less than 20 years  29 
(5) 10 years or more, but less than 15 years  24 
(6) 5 years or more, but less than 10 years  17 
(7) More than 1 year, but less than 5 years  12. 

 
*If an adjustment from §3E1.1 (Acceptance of Responsibility) applies, de-
crease the offense level by the number of levels corresponding to that ad-
justment. 

 
(c) If the defendant is convicted of 18 U.S.C. § 924(c) or § 929(a), and the de-

fendant is determined to be a career offender under subsection (a), the ap-
plicable guideline range shall be determined as follows: 

 
(1) If the only count of conviction is 18 U.S.C. § 924(c) or § 929(a), the 

applicable guideline range shall be determined using the table in sub-
section (c)(3). 

 
(2) In the case of multiple counts of conviction in which at least one of the 

counts is a conviction other than a conviction for 18 U.S.C. § 924(c) or 
§ 929(a), the guideline range shall be the greater of—  

 
(A) the guideline range that results by adding the mandatory mini-

mum consecutive penalty required by the 18 U.S.C. § 924(c) or 
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§ 929(a) count(s) to the minimum and the maximum of the oth-
erwise applicable guideline range determined for the count(s) of 
conviction other than the 18 U.S.C. § 924(c) or § 929(a) count(s); 
and 

 
(B) the guideline range determined using the table in subsec-

tion (c)(3).  
 

(3) CAREER OFFENDER TABLE FOR 18 U.S.C. § 924(C) OR § 929(A) 
OFFENDERS 

 
§3E1.1 REDUCTION     GUIDELINE RANGE FOR THE 18 U.S.C. 
        § 924(C) OR § 929(A) COUNT(S) 
No reduction       360–life 
2-level reduction      292–365 
3-level reduction      262–327. 

 
Commentary 

Application Notes: 
 
1. Definitions.—“Crime of violence,” “controlled substance offense,” and “two prior felony 

convictions” are defined in §4B1.2. 
 
2. “Offense Statutory Maximum”.—“Offense Statutory Maximum,” for the purposes of this 

guideline, refers to the maximum term of imprisonment authorized for the offense of conviction 
that is a crime of violence or controlled substance offense, including any increase in that maxi-
mum term under a sentencing enhancement provision that applies because of the defendant’s 
prior criminal record (such sentencing enhancement provisions are contained, for example, in 
21 U.S.C. § 841(b)(1)(A), (B), (C), and (D)). For example, in a case in which the statutory maxi-
mum term of imprisonment under 21 U.S.C. § 841(b)(1)(C) is increased from twenty years to 
thirty years because the defendant has one or more qualifying prior drug convictions, the “Of-
fense Statutory Maximum” for that defendant for the purposes of this guideline is thirty years 
and not twenty years. If more than one count of conviction is of a crime of violence or controlled 
substance offense, use the maximum authorized term of imprisonment for the count that has the 
greatest offense statutory maximum. 

 
3. Application of Subsection (c).— 
 

(A) In General.—Subsection (c) applies in any case in which the defendant (i) was convicted 
of violating 18 U.S.C. § 924(c) or § 929(a); and (ii) as a result of that conviction (alone or in 
addition to another offense of conviction), is determined to be a career offender under 
§4B1.1(a).  

 
(B) Subsection (c)(2).—To determine the greater guideline range under subsection (c)(2), the 

court shall use the guideline range with the highest minimum term of imprisonment. 
 

(C) “Otherwise Applicable Guideline Range”.—For purposes of subsection (c)(2)(A), “oth-
erwise applicable guideline range” for the count(s) of conviction other than the 18 U.S.C. 
§ 924(c) or 18 U.S.C. § 929(a) count(s) is determined as follows:  
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(i) If the count(s) of conviction other than the 18 U.S.C. § 924(c) or 18 U.S.C. § 929(a) 
count(s) does not qualify the defendant as a career offender, the otherwise applicable 
guideline range for that count(s) is the guideline range determined using: (I) the Chap-
ter Two and Three offense level for that count(s); and (II) the appropriate criminal 
history category determined under §§4A1.1 (Criminal History Category) and 4A1.2 
(Definitions and Instructions for Computing Criminal History). 

 
(ii) If the count(s) of conviction other than the 18 U.S.C. § 924(c) or 18 U.S.C. § 929(a) 

count(s) qualifies the defendant as a career offender, the otherwise applicable guide-
line range for that count(s) is the guideline range determined for that count(s) under 
§4B1.1(a) and (b).  

 
(D) Imposition of Consecutive Term of Imprisonment.—In a case involving multiple 

counts, the sentence shall be imposed according to the rules in subsection (e) of §5G1.2 
(Sentencing on Multiple Counts of Conviction).  

 
(E) Example.—The following example illustrates the application of subsection (c)(2) in a mul-

tiple count situation: 
 

The defendant is convicted of one count of violating 18 U.S.C. § 924(c) for possessing a fire-
arm in furtherance of a drug trafficking offense (5 year mandatory minimum), and one 
count of violating 21 U.S.C. § 841(b)(1)(B) (5 year mandatory minimum, 40 year statutory 
maximum). Applying subsection (c)(2)(A), the court determines that the drug count (with-
out regard to the 18 U.S.C. § 924(c) count) qualifies the defendant as a career offender un-
der §4B1.1(a). Under §4B1.1(a), the otherwise applicable guideline range for the drug count 
is 188–235 months (using offense level 34 (because the statutory maximum for the drug 
count is 40 years), minus 3 levels for acceptance of responsibility, and criminal history cat-
egory VI). The court adds 60 months (the minimum required by 18 U.S.C. § 924(c)) to the 
minimum and the maximum of that range, resulting in a guideline range of 248–
295 months. Applying subsection (c)(2)(B), the court then determines the career offender 
guideline range from the table in subsection (c)(3) is 262–327 months. The range with the 
greatest minimum, 262–327 months, is used to impose the sentence in accordance with 
§5G1.2(e). 

 
4. Departure Provision for State Misdemeanors.—In a case in which one or both of the de-

fendant’s “two prior felony convictions” is based on an offense that was classified as a misde-
meanor at the time of sentencing for the instant federal offense, application of the career offender 
guideline may result in a guideline range that substantially overrepresents the seriousness of 
the defendant’s criminal history or substantially overstates the seriousness of the instant offense. 
In such a case, a downward departure may be warranted without regard to the limitation in 
§4A1.3(b)(3)(A). 

 
Background: Section 994(h) of Title 28, United States Code, mandates that the Commission assure 
that certain “career” offenders receive a sentence of imprisonment “at or near the maximum term 
authorized.” Section 4B1.1 implements this directive, with the definition of a career offender tracking 
in large part the criteria set forth in 28 U.S.C. § 994(h). However, in accord with its general guideline 
promulgation authority under 28 U.S.C. § 994(a)–(f), and its amendment authority under 28 U.S.C. 
§ 994(o) and (p), the Commission has modified this definition in several respects to focus more precisely 
on the class of recidivist offenders for whom a lengthy term of imprisonment is appropriate and to 
avoid “unwarranted sentencing disparities among defendants with similar records who have been 
found guilty of similar criminal conduct . . . .” 28 U.S.C. § 991(b)(1)(B). The Commission’s refinement 
of this definition over time is consistent with Congress’s choice of a directive to the Commission rather 
than a mandatory minimum sentencing statute (“The [Senate Judiciary] Committee believes that such 
a directive to the Commission will be more effective; the guidelines development process can assure 
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consistent and rational implementation for the Committee’s view that substantial prison terms should 
be imposed on repeat violent offenders and repeat drug traffickers.” S. Rep. No. 225, 98th Cong., 
1st Sess. 175 (1983)). 
 

Subsection (c) provides rules for determining the sentence for career offenders who have been 
convicted of 18 U.S.C. § 924(c) or § 929(a). The Career Offender Table in subsection (c)(3) provides a 
sentence at or near the statutory maximum for these offenders by using guideline ranges that corre-
spond to criminal history category VI and offense level 37 (assuming §3E.1.1 (Acceptance of Responsi-
bility) does not apply), offense level 35 (assuming a 2-level reduction under §3E.1.1 applies), and of-
fense level 34 (assuming a 3-level reduction under §3E1.1 applies). 
 

Historical 
Note 

Effective November 1, 1987. Amended effective January 15, 1988 (amendments 47 and 48); November 1, 
1989 (amendments 266 and 267); November 1, 1992 (amendment 459); November 1, 1994 (amendment 506); 
November 1, 1995 (amendment 528); November 1, 1997 (amendments 546 and 567); November 1, 2002 
(amendment 642); November 1, 2011 (amendment 758); August 1, 2016 (amendment 798). 

 
 
 
§4B1.2. Definitions of Terms Used in Section 4B1.1 
 

(a) The term “crime of violence” means any offense under federal or state law, 
punishable by imprisonment for a term exceeding one year, that— 

 
(1) has as an element the use, attempted use, or threatened use of phys-

ical force against the person of another, or 
 

(2) is murder, voluntary manslaughter, kidnapping, aggravated assault, 
a forcible sex offense, robbery, arson, extortion, or the use or unlawful 
possession of a firearm described in 26 U.S.C. § 5845(a) or explosive 
material as defined in 18 U.S.C. § 841(c). 

 
(b) The term “controlled substance offense” means an offense under federal or 

state law, punishable by imprisonment for a term exceeding one year, that 
prohibits the manufacture, import, export, distribution, or dispensing of a 
controlled substance (or a counterfeit substance) or the possession of a con-
trolled substance (or a counterfeit substance) with intent to manufacture, 
import, export, distribute, or dispense. 

 
(c) The term “two prior felony convictions” means (1) the defendant committed 

the instant offense of conviction subsequent to sustaining at least two fel-
ony convictions of either a crime of violence or a controlled substance of-
fense (i.e., two felony convictions of a crime of violence, two felony convic-
tions of a controlled substance offense, or one felony conviction of a crime 
of violence and one felony conviction of a controlled substance offense), and 
(2) the sentences for at least two of the aforementioned felony convictions 
are counted separately under the provisions of §4A1.1(a), (b), or (c). The 
date that a defendant sustained a conviction shall be the date that the guilt 
of the defendant has been established, whether by guilty plea, trial, or plea 
of nolo contendere. 
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Commentary 

Application Notes: 
 
1. Definitions.—For purposes of this guideline— 
 

“Crime of violence” and “controlled substance offense” include the offenses of aiding and 
abetting, conspiring, and attempting to commit such offenses. 

 
“Forcible sex offense” includes where consent to the conduct is not given or is not legally valid, 
such as where consent to the conduct is involuntary, incompetent, or coerced. The offenses of 
sexual abuse of a minor and statutory rape are included only if the sexual abuse of a minor or 
statutory rape was (A) an offense described in 18 U.S.C. § 2241(c) or (B) an offense under state 
law that would have been an offense under section 2241(c) if the offense had occurred within the 
special maritime and territorial jurisdiction of the United States.  

 
“Extortion” is obtaining something of value from another by the wrongful use of (A) force, 
(B) fear of physical injury, or (C) threat of physical injury. 

 
Unlawfully possessing a listed chemical with intent to manufacture a controlled substance 
(21 U.S.C. § 841(c)(1)) is a “controlled substance offense.” 

 
Unlawfully possessing a prohibited flask or equipment with intent to manufacture a controlled 
substance (21 U.S.C. § 843(a)(6)) is a “controlled substance offense.” 

 
Maintaining any place for the purpose of facilitating a drug offense (21 U.S.C. § 856) is a “con-
trolled substance offense” if the offense of conviction established that the underlying offense (the 
offense facilitated) was a “controlled substance offense.” 

 
Using a communications facility in committing, causing, or facilitating a drug offense (21 U.S.C. 
§ 843(b)) is a “controlled substance offense” if the offense of conviction established that the un-
derlying offense (the offense committed, caused, or facilitated) was a “controlled substance of-
fense.”  

 
A violation of 18 U.S.C. § 924(c) or § 929(a) is a “crime of violence” or a “controlled substance 
offense” if the offense of conviction established that the underlying offense was a “crime of vio-
lence” or a “controlled substance offense”. (Note that in the case of a prior 18 U.S.C. § 924(c) or 
§ 929(a) conviction, if the defendant also was convicted of the underlying offense, the sentences 
for the two prior convictions will be treated as a single sentence under §4A1.2 (Definitions and 
Instructions for Computing Criminal History).) 

 
“Prior felony conviction” means a prior adult federal or state conviction for an offense punish-
able by death or imprisonment for a term exceeding one year, regardless of whether such offense 
is specifically designated as a felony and regardless of the actual sentence imposed. A conviction 
for an offense committed at age eighteen or older is an adult conviction. A conviction for an of-
fense committed prior to age eighteen is an adult conviction if it is classified as an adult convic-
tion under the laws of the jurisdiction in which the defendant was convicted (e.g., a federal con-
viction for an offense committed prior to the defendant’s eighteenth birthday is an adult convic-
tion if the defendant was expressly proceeded against as an adult). 

 
2. Offense of Conviction as Focus of Inquiry.—Section 4B1.1 (Career Offender) expressly pro-

vides that the instant and prior offenses must be crimes of violence or controlled substance of-
fenses of which the defendant was convicted. Therefore, in determining whether an offense is a 
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crime of violence or controlled substance for the purposes of §4B1.1 (Career Offender), the offense 
of conviction (i.e., the conduct of which the defendant was convicted) is the focus of inquiry. 

 
3. Applicability of §4A1.2.—The provisions of §4A1.2 (Definitions and Instructions for Computing 

Criminal History) are applicable to the counting of convictions under §4B1.1. 
 
4. Upward Departure for Burglary Involving Violence.—There may be cases in which a bur-

glary involves violence, but does not qualify as a “crime of violence” as defined in §4B1.2(a) and, 
as a result, the defendant does not receive a higher offense level or higher Criminal History 
Category that would have applied if the burglary qualified as a “crime of violence.” In such a 
case, an upward departure may be appropriate. 

 

Historical 
Note 

Effective November 1, 1987. Amended effective January 15, 1988 (amendment 49); November 1, 1989 
(amendment 268); November 1, 1991 (amendment 433); November 1, 1992 (amendment 461); November 1, 
1995 (amendment 528); November 1, 1997 (amendments 546 and 568); November 1, 2000 (amendment 600); 
November 1, 2002 (amendments 642 and 646); November 1, 2004 (amendment 674); November 1, 2007 
(amendment 709); November 1, 2009 (amendment 736); November 1, 2015 (amendment 795); August 1, 2016 
(amendment 798). 

 
 
 
§4B1.3. Criminal Livelihood 
 

If the defendant committed an offense as part of a pattern of criminal conduct 
engaged in as a livelihood, his offense level shall be not less than 13, unless 
§3E1.1 (Acceptance of Responsibility) applies, in which event his offense level 
shall be not less than 11. 

 
Commentary 

Application Notes: 
 
1. “Pattern of criminal conduct” means planned criminal acts occurring over a substantial pe-

riod of time. Such acts may involve a single course of conduct or independent offenses.  
 
2. “Engaged in as a livelihood” means that (A) the defendant derived income from the pattern 

of criminal conduct that in any twelve-month period exceeded 2,000 times the then existing 
hourly minimum wage under federal law; and (B) the totality of circumstances shows that such 
criminal conduct was the defendant’s primary occupation in that twelve-month period (e.g., the 
defendant engaged in criminal conduct rather than regular, legitimate employment; or the de-
fendant’s legitimate employment was merely a front for the defendant’s criminal conduct). 

 
Background: Section 4B1.3 implements 28 U.S.C. § 994(i)(2), which directs the Commission to en-
sure that the guidelines specify a “substantial term of imprisonment” for a defendant who committed 
an offense as part of a pattern of criminal conduct from which the defendant derived a substantial 
portion of the defendant’s income.  
 

Historical 
Note 

Effective November 1, 1987. Amended effective June 15, 1988 (amendment 50); November 1, 1989 (amend-
ment 269); November 1, 1990 (amendment 354); November 1, 2010 (amendment 747). 
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§4B1.4. Armed Career Criminal 
 

(a) A defendant who is subject to an enhanced sentence under the provisions 
of 18 U.S.C. § 924(e) is an armed career criminal.  

 
(b) The offense level for an armed career criminal is the greatest of:  

 
(1) the offense level applicable from Chapters Two and Three; or  

 
(2) the offense level from §4B1.1 (Career Offender) if applicable; or  

 
(3) (A) 34, if the defendant used or possessed the firearm or ammunition 

in connection with either a crime of violence, as defined in 
§4B1.2(a), or a controlled substance offense, as defined in 
§4B1.2(b), or if the firearm possessed by the defendant was of a 
type described in 26 U.S.C. § 5845(a)*; or 

 
(B) 33, otherwise.* 

 
*If an adjustment from §3E1.1 (Acceptance of Responsibility) applies, 
decrease the offense level by the number of levels corresponding to 
that adjustment. 

 
(c) The criminal history category for an armed career criminal is the greatest 

of:  
 

(1) the criminal history category from Chapter Four, Part A (Criminal 
History), or §4B1.1 (Career Offender) if applicable; or  

 
(2) Category VI, if the defendant used or possessed the firearm or ammu-

nition in connection with either a crime of violence, as defined in 
§4B1.2(a), or a controlled substance offense, as defined in §4B1.2(b), 
or if the firearm possessed by the defendant was of a type described 
in 26 U.S.C. § 5845(a); or 

 
(3) Category IV.  

 
Commentary 

Application Notes: 
 
1. This guideline applies in the case of a defendant subject to an enhanced sentence under 18 U.S.C. 

§ 924(e). Under 18 U.S.C. § 924(e)(1), a defendant is subject to an enhanced sentence if the in-
stant offense of conviction is a violation of 18 U.S.C. § 922(g) and the defendant has at least three 
prior convictions for a “violent felony” or “serious drug offense,” or both, committed on occasions 
different from one another. The terms “violent felony” and “serious drug offense” are defined 
in 18 U.S.C. § 924(e)(2). It is to be noted that the definitions of “violent felony” and “serious drug 
offense” in 18 U.S.C. § 924(e)(2) are not identical to the definitions of “crime of violence” and 
“controlled substance offense” used in §4B1.1 (Career Offender), nor are the time periods for the 
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counting of prior sentences under §4A1.2 (Definitions and Instructions for Computing Criminal 
History) applicable to the determination of whether a defendant is subject to an enhanced sen-
tence under 18 U.S.C. § 924(e). 

 
It is also to be noted that the procedural steps relative to the imposition of an enhanced sentence 
under 18 U.S.C. § 924(e) are not set forth by statute and may vary to some extent from jurisdic-
tion to jurisdiction. 

 
2. Application of §4B1.4 in Cases Involving Convictions Under 18 U.S.C. § 844(h), § 924(c), 

or § 929(a).—If a sentence under this guideline is imposed in conjunction with a sentence for a 
conviction under 18 U.S.C. § 844(h), § 924(c), or § 929(a), do not apply either subsection (b)(3)(A) 
or (c)(2). A sentence under 18 U.S.C. § 844(h), § 924(c), or § 929(a) accounts for the conduct cov-
ered by subsections (b)(3)(A) and (c)(2) because of the relatedness of the conduct covered by these 
subsections to the conduct that forms the basis for the conviction under 18 U.S.C. § 844(h), 
§ 924(c), or § 929(a). 

 
In a few cases, the rule provided in the preceding paragraph may result in a guideline range that, 
when combined with the mandatory consecutive sentence under 18 U.S.C. § 844(h), § 924(c), or 
§ 929(a), produces a total maximum penalty that is less than the maximum of the guideline range 
that would have resulted had there not been a count of conviction under 18 U.S.C. § 844(h), 
§ 924(c), or § 929(a) (i.e., the guideline range that would have resulted if subsections (b)(3)(A) 
and (c)(2) had been applied). In such a case, an upward departure may be warranted so that the 
conviction under 18 U.S.C. § 844(h), § 924(c), or § 929(a) does not result in a decrease in the total 
punishment. An upward departure under this paragraph shall not exceed the maximum of the 
guideline range that would have resulted had there not been a count of conviction under 
18 U.S.C. § 844(h), § 924(c), or § 929(a).  

 
Background: This section implements 18 U.S.C. § 924(e), which requires a minimum sentence of 
imprisonment of fifteen years for a defendant who violates 18 U.S.C. § 922(g) and has three previous 
convictions for a violent felony or a serious drug offense. If the offense level determined under this 
section is greater than the offense level otherwise applicable, the offense level determined under this 
section shall be applied. A minimum criminal history category (Category IV) is provided, reflecting 
that each defendant to whom this section applies will have at least three prior convictions for serious 
offenses. In some cases, the criminal history category may not adequately reflect the defendant’s crim-
inal history; see §4A1.3 (Departures Based on Inadequacy of Criminal History Category (Policy State-
ment)). 
 

Historical 
Note 

Effective November 1, 1990 (amendment 355). Amended effective November 1, 1992 (amendment 459); No-
vember 1, 2002 (amendment 646); November 1, 2004 (amendment 674); November 1, 2018 (amend-
ment 813). 

 
 
 
§4B1.5. Repeat and Dangerous Sex Offender Against Minors 
 

(a) In any case in which the defendant’s instant offense of conviction is a cov-
ered sex crime, §4B1.1 (Career Offender) does not apply, and the defendant 
committed the instant offense of conviction subsequent to sustaining at 
least one sex offense conviction: 
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(1) The offense level shall be the greater of: 
 

(A) the offense level determined under Chapters Two and Three; or 
 

(B) the offense level from the table below decreased by the number 
of levels corresponding to any applicable adjustment from §3E1.1 
(Acceptance of Responsibility): 

 
 OFFENSE STATUTORY MAXIMUM    OFFENSE LEVEL 
(i) Life         37 
(ii) 25 years or more      34 
(iii) 20 years or more, but less than 25 years 32 
(iv) 15 years or more, but less than 20 years 29 
(v) 10 years or more, but less than 15 years 24 
(vi) 5 years or more, but less than 10 years 17 
(vii) More than 1 year, but less than 5 years 12. 

 
(2) The criminal history category shall be the greater of: (A) the criminal 

history category determined under Chapter Four, Part A (Criminal 
History); or (B) criminal history Category V. 

 
(b) In any case in which the defendant’s instant offense of conviction is a cov-

ered sex crime, neither §4B1.1 nor subsection (a) of this guideline applies, 
and the defendant engaged in a pattern of activity involving prohibited 
sexual conduct: 

 
(1) The offense level shall be 5 plus the offense level determined under 

Chapters Two and Three. However, if the resulting offense level is less 
than level 22, the offense level shall be level 22, decreased by the 
number of levels corresponding to any applicable adjustment from 
§3E1.1.  

 
(2) The criminal history category shall be the criminal history category 

determined under Chapter Four, Part A. 
 

Commentary 
Application Notes: 
 
1. Definition.—For purposes of this guideline, “minor” means (A) an individual who had not at-

tained the age of 18 years; (B) an individual, whether fictitious or not, who a law enforcement 
officer represented to a participant (i) had not attained the age of 18 years; and (ii) could be 
provided for the purposes of engaging in sexually explicit conduct; or (C) an undercover law en-
forcement officer who represented to a participant that the officer had not attained the age of 
18 years. 

 
2. Covered Sex Crime as Instant Offense of Conviction.—For purposes of this guideline, the 

instant offense of conviction must be a covered sex crime, i.e.: (A) an offense, perpetrated against 
a minor, under (i) chapter 109A of title 18, United States Code; (ii) chapter 110 of such title, not 
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including trafficking in, receipt of, or possession of, child pornography, or a recordkeeping offense; 
(iii) chapter 117 of such title, not including transmitting information about a minor or filing a 
factual statement about an alien individual; or (iv) 18 U.S.C. § 1591; or (B) an attempt or a con-
spiracy to commit any offense described in subdivisions (A)(i) through (iv) of this note.  

 
3. Application of Subsection (a).— 
 

(A) Definitions.—For purposes of subsection (a): 
 

(i) “Offense statutory maximum” means the maximum term of imprisonment author-
ized for the instant offense of conviction that is a covered sex crime, including any 
increase in that maximum term under a sentencing enhancement provision (such as 
a sentencing enhancement provision contained in 18 U.S.C. § 2247(a) or § 2426(a)) 
that applies to that covered sex crime because of the defendant’s prior criminal record. 

 
(ii) “Sex offense conviction” (I) means any offense described in 18 U.S.C. § 2426(b)(1)(A) 

or (B), if the offense was perpetrated against a minor; and (II) does not include traf-
ficking in, receipt of, or possession of, child pornography. “Child pornography” has 
the meaning given that term in 18 U.S.C. § 2256(8). 

 
(B) Determination of Offense Statutory Maximum in the Case of Multiple Counts of 

Conviction.—In a case in which more than one count of the instant offense of conviction 
is a felony that is a covered sex crime, the court shall use the maximum authorized term of 
imprisonment for the count that has the greatest offense statutory maximum, for purposes 
of determining the offense statutory maximum under subsection (a). 

 
4. Application of Subsection (b).— 
 

(A) Definition.—For purposes of subsection (b), “prohibited sexual conduct” means any of 
the following: (i) any offense described in 18 U.S.C. § 2426(b)(1)(A) or (B); (ii) the production 
of child pornography; or (iii) trafficking in child pornography only if, prior to the commission 
of the instant offense of conviction, the defendant sustained a felony conviction for that 
trafficking in child pornography. It does not include receipt or possession of child pornogra-
phy. “Child pornography” has the meaning given that term in 18 U.S.C. § 2256(8). 

 
(B) Determination of Pattern of Activity.— 

 
(i) In General.—For purposes of subsection (b), the defendant engaged in a pattern of 

activity involving prohibited sexual conduct if on at least two separate occasions, the 
defendant engaged in prohibited sexual conduct with a minor. 

 
(ii) Occasion of Prohibited Sexual Conduct.—An occasion of prohibited sexual con-

duct may be considered for purposes of subsection (b) without regard to whether the 
occasion (I) occurred during the course of the instant offense; or (II) resulted in a con-
viction for the conduct that occurred on that occasion. 

 
5. Treatment and Monitoring.— 
 

(A) Recommended Maximum Term of Supervised Release.—The statutory maximum 
term of supervised release is recommended for offenders sentenced under this guideline.  

 
(B) Recommended Conditions of Probation and Supervised Release.—Treatment and 

monitoring are important tools for supervising offenders and should be considered as spe-
cial conditions of any term of probation or supervised release that is imposed. 
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Background: This guideline applies to offenders whose instant offense of conviction is a sex offense 
committed against a minor and who present a continuing danger to the public. The relevant criminal 
provisions provide for increased statutory maximum penalties for repeat sex offenders and make those 
increased statutory maximum penalties available if the defendant previously was convicted of any of 
several federal and state sex offenses (see 18 U.S.C. §§ 2247, 2426). In addition, section 632 of Public 
Law 102–141 and section 505 of Public Law 105–314 directed the Commission to ensure lengthy in-
carceration for offenders who engage in a pattern of activity involving the sexual abuse or exploitation 
of minors. 
 

Section 401(i)(1)(A) of Public Law 108–21 directly amended Application Note 4(b)(i), effective 
April 30, 2003. 
 

Historical 
Note 

Effective November 1, 2001 (amendment 615). Amended effective April 30, 2003 (amendment 649); Novem-
ber 1, 2003 (amendment 661); November 1, 2007 (amendment 701). 

 
 




