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(b) Specific Offense Characteristics

(1) If a victim (A) had not attained the age of 12 years, increase by 4 lev-
els; or (B) had attained the age of 12 years but had not attained the
age of 16 years, increase by 2 levels.

(2) If (A) the defendant was a parent, relative, or legal guardian of a mi-
nor victim; or (B) a minor victim was otherwise in the custody, care,
or supervisory control of the defendant, increase by 2 levels.

(3) If the offense involved conduct described in 18 U.S.C. § 2241(a) or (b),
increase by 2 levels.

(4) If a computer or an interactive computer service was used in further-
ance of the offense, increase by 2 levels.

Commentary

Statutory Provision: 18 U.S.C. § 2252A(g).

Application Notes:

1.

Definitions.—For purposes of this guideline:
“Computer” has the meaning given that term in 18 U.S.C. § 1030(e)(1).

“Interactive computer service” has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(£)(2)).

“Minor’” means (A) an individual who had not attained the age of 18 years; (B) an individual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had not
attained the age of 18 years; and (i1) could be provided for the purposes of engaging in sexually
explicit conduct; or (C) an undercover law enforcement officer who represented to a participant
that the officer had not attained the age of 18 years.

Application of Subsection (b)(2).—

(A) Custody, Care, or Supervisory Control.—Subsection (b)(2) is intended to have broad
application and includes offenses involving a victim less than 18 years of age entrusted to
the defendant, whether temporarily or permanently. For example, teachers, day care pro-
viders, baby-sitters, or other temporary caretakers are among those who would be subject
to this enhancement. In determining whether to apply this enhancement, the court should
look to the actual relationship that existed between the defendant and the minor and not
simply to the legal status of the defendant-minor relationship.

(B) Inapplicability of Chapter Three Adjustment.—If the enhancement under subsec-
tion (b)(2) applies, do not apply §3B1.3 (Abuse of Position of Trust or Use of Special Skill).

Application of Subsection (b)(3).—For purposes of subsection (b)(3), “conduct described in
18 U.S.C. § 2241(a) or (b)” is: (1) using force against the minor; (ii) threatening or placing the
minor in fear that any person will be subject to death, serious bodily injury, or kidnapping;
(111) rendering the minor unconscious; or (iv) administering by force or threat of force, or without
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the knowledge or permission of the minor, a drug, intoxicant, or other similar substance and
thereby substantially impairing the ability of the minor to appraise or control conduct. This pro-
vision would apply, for example, if any dangerous weapon was used or brandished, or in a case
in which the ability of the minor to appraise or control conduct was substantially impaired by
drugs or alcohol.

Note

Historical

Effective November 1, 2007 (amendment 701).

3. OBSCENITY

82G3.1. Importing, Mailing, or Transporting Obscene Matter; Transferring Obscene
Matter to a Minor; Misleading Domain Names

(a) Base Offense Level: 10

(b) Specific Offense Characteristics

(1) (Apply the Greatest):

(A)

(B)

©

D)

(E)

()

If the offense involved distribution for pecuniary gain, increase
by the number of levels from the table in §2B1.1 (Theft, Property
Destruction, and Fraud) corresponding to the retail value of the
material, but by not less than 5 levels.

If the defendant distributed in exchange for any valuable consid-
eration, but not for pecuniary gain, increase by 5 levels.

If the offense involved distribution to a minor, increase by 5 lev-
els.

If the offense involved distribution to a minor that was intended
to persuade, induce, entice, or coerce the minor to engage in any
illegal activity, other than illegal activity covered under subdivi-
sion (E), increase by 6 levels.

If the offense involved distribution to a minor that was intended
to persuade, induce, entice, coerce, or facilitate the travel of, the
minor to engage in prohibited sexual conduct, increase by 7 lev-
els.

If the defendant knowingly engaged in distribution, other than
distribution described in subdivisions (A) through (E), increase
by 2 levels.
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(2) If, with the intent to deceive a minor into viewing material that is
harmful to minors, the offense involved the use of (A) a misleading
domain name on the Internet; or (B) embedded words or digital im-
ages in the source code of a website, increase by 2 levels.

(3) If the offense involved the use of a computer or an interactive com-
puter service, increase by 2 levels.

(4) If the offense involved material that portrays sadistic or masochistic
conduct or other depictions of violence, increase by 4 levels.

(¢) Cross Reference

(1) If the offense involved transporting, distributing, receiving, pos-
sessing, or advertising to receive material involving the sexual exploi-
tation of a minor, apply §2G2.2 (Trafficking in Material Involving the
Sexual Exploitation of a Minor; Receiving, Transporting, Shipping,
Soliciting, or Advertising Material Involving the Sexual Exploitation
of a Minor; Possessing Material Involving the Sexual Exploitation of
a Minor with Intent to Traffic; Possessing Material Involving the Sex-
ual Exploitation of a Minor).

Commentary

Statutory Provisions: 18 U.S.C. §§ 1460-1463, 1465, 1466, 1470, 2252B, 2252C. For additional stat-
utory provision(s), see Appendix A (Statutory Index).

Application Notes:

1.

222

Definitions.—For purposes of this guideline:
“Computer” has the meaning given that term in 18 U.S.C. § 1030(e)(1).

“Distribution” means any act, including possession with intent to distribute, production, trans-
mission, advertisement, and transportation, related to the transfer of obscene matter. Accord-
ingly, distribution includes posting material involving the sexual exploitation of a minor on a
website for public viewing but does not include the mere solicitation of such material by a de-
fendant.

“Distribution for pecuniary gain” means distribution for profit.

“The defendant distributed in exchange for any valuable consideration” means the de-
fendant agreed to an exchange with another person under which the defendant knowingly dis-
tributed to that other person for the specific purpose of obtaining something of valuable consid-
eration from that other person, such as other obscene material, preferential access to obscene
material, or access to a child.

“Distribution to a minor’ means the knowing distribution to an individual who is a minor at
the time of the offense.
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“Interactive computer service” has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(£)(2)).

“Material that is harmful to minors” has the meaning given that term in 18 U.S.C.
§ 2252B(d).

“Minor’ means (A) an individual who had not attained the age of 18 years; (B) an individual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had not
attained the age of 18 years, and (i1) could be provided for the purposes of engaging in sexually
explicit conduct; or (C) an undercover law enforcement officer who represented to a participant
that the officer had not attained the age of 18 years.

“Prohibited sexual conduct’ has the meaning given that term in Application Note 1 of the
Commentary to §2A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

“Sexually explicit conduct” has the meaning given that term in 18 U.S.C. § 2256(2).

2. Application of Subsection (b)(1)(F).—For purposes of subsection (b)(1)(F), the defendant
“knowingly engaged in distribution” if the defendant (A) knowingly committed the distribution,
(B) aided, abetted, counseled, commanded, induced, procured, or willfully caused the distribu-
tion, or (C) conspired to distribute.

3. Inapplicability of Subsection (b)(3).—If the defendant is convicted of 18 U.S.C. § 2252B or
§ 2252C, subsection (b)(3) shall not apply.

4. Application of Subsection (b)(4).—Subsection (b)(4) applies if the offense involved material
that portrays sadistic or masochistic conduct or other depictions of violence, regardless of
whether the defendant specifically intended to possess, receive, or distribute such materials.

Background: Most federal prosecutions for offenses covered in this guideline are directed to offenses
involving distribution for pecuniary gain. Consequently, the offense level under this section generally
will be at least 15.

Effective November 1, 1987. Amended effective November 1, 1989 (amendment 163); November 1, 1990
(amendment 326); November 1, 1991 (amendment 372); November 27, 1991 (amendment 437); November 1,
2000 (amendment 592); November 1, 2001 (amendment 617); November 1, 2004 (amendment 664); Novem-
ber 1, 2007 (amendment 701); November 1, 2009 (amendment 736); November 1, 2010 (amendment 746);
November 1, 2016 (amendment 801).

Historical
Note

82G3.2. Obscene Telephone Communications for a Commercial Purpose;
Broadcasting Obscene Material

(a) Base Offense Level: 12
(b) Specific Offense Characteristics
(1) If a person who received the telephonic communication was less than

eighteen years of age, or if a broadcast was made between six o’clock
in the morning and eleven o’clock at night, increase by 4 levels.
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(2) If 6 plus the offense level from the table in §2B1.1 (Theft, Property
Destruction, and Fraud) corresponding to the volume of commerce at-
tributable to the defendant is greater than the offense level deter-
mined above, increase to that offense level.

Commentary
Statutory Provisions: 18 U.S.C. §§ 1464, 1468; 47 U.S.C. § 223(b)(1)(A).

Background: Subsection (b)(1) provides an enhancement where an obscene telephonic communica-
tion was received by a minor less than 18 years of age or where a broadcast was made during a time
when such minors were likely to receive it. Subsection (b)(2) provides an enhancement for large-scale
“dial-a-porn” or obscene broadcasting operations that results in an offense level comparable to the
offense level for such operations under §2G3.1 (Importing, Mailing, or Transporting Obscene Matter;
Transferring Obscene Matter to a Minor). The extent to which the obscene material was distributed is
approximated by the volume of commerce attributable to the defendant.

Effective November 1, 1989 (amendment 164). Amended effective November 1, 2000 (amendment 592); No-
vember 1, 2001 (amendment 617). A former §2G3.2 (Obscene or Indecent Telephone Communications), ef-
fective November 1, 1987, was deleted effective November 1, 1989 (amendment 164).

Historical
Note
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PART H — OFFENSES INVOLVING INDIVIDUAL RIGHTS

CIVIL RIGHTS

Historical Introductory Commentary to Part H, Subpart 1, effective November 1, 1987, was deleted effective Novem-
Note ber 1, 1995 (amendment 521).

§2H1.1. Offenses Involving Individual Rights

(a) Base Offense Level (Apply the Greatest):

(1) the offense level from the offense guideline applicable to any underly-
ing offense;

(2) 12, if the offense involved two or more participants;

(3) 10, if the offense involved (A) the use or threat of force against a per-
son; or (B) property damage or the threat of property damage; or

(4) 6, otherwise.
(b) Specific Offense Characteristic

(1) If (A) the defendant was a public official at the time of the offense; or
(B) the offense was committed under color of law, increase by 6 levels.

Commentary

Statutory Provisions: 18 U.S.C. §§ 241, 242, 245(b), 246, 247, 248, 249, 1091; 42 U.S.C. § 3631.

Application Notes:

1.

“Offense guideline applicable to any underlying offense” means the offense guideline ap-
plicable to any conduct established by the offense of conviction that constitutes an offense under
federal, state, or local law (other than an offense that is itself covered under Chapter Two, Part H,
Subpart 1).

In certain cases, conduct set forth in the count of conviction may constitute more than one un-
derlying offense (e.g., two instances of assault, or one instance of assault and one instance of
arson). In such cases, use the following comparative procedure to determine the applicable base
offense level: (i) determine the underlying offenses encompassed within the count of conviction
as if the defendant had been charged with a conspiracy to commit multiple offenses. See Appli-
cation Note 4 of §1B1.2 (Applicable Guidelines); (ii) determine the Chapter Two offense level
(i.e., the base offense level, specific offense characteristics, cross references, and special instruc-
tions) for each such underlying offense; and (iii) compare each of the Chapter Two offense levels
determined above with the alternative base offense level under subsection (a)(2), (3), or (4). The
determination of the applicable alternative base offense level is to be based on the entire conduct
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underlying the count of conviction (i.e., the conduct taken as a whole). Use the alternative base
offense level only if it is greater than each of the Chapter Two offense levels determined above.
Otherwise, use the Chapter Two offense levels for each of the underlying offenses (with each
underlying offense treated as if contained in a separate count of conviction). Then apply subsec-
tion (b) to the alternative base offense level, or to the Chapter Two offense levels for each of the
underlying offenses, as appropriate.

2. “Participant’ is defined in the Commentary to §3B1.1 (Aggravating Role).

3.  The burning or defacement of a religious symbol with an intent to intimidate shall be deemed to
involve the threat of force against a person for the purposes of subsection (a)(3)(A).

4.  If the finder of fact at trial or, in the case of a plea of guilty or nolo contendere, the court at
sentencing determines beyond a reasonable doubt that the defendant intentionally selected any
victim or any property as the object of the offense because of the actual or perceived race, color,
religion, national origin, ethnicity, gender, gender identity, disability, or sexual orientation of
any person, an additional 3-level enhancement from §3A1.1(a) will apply. An adjustment from
§3A1.1(a) will not apply, however, if a 6-level adjustment from §2H1.1(b) applies. See §3A1.1(c).

5.  If subsection (b)(1) applies, do not apply §3B1.3 (Abuse of Position of Trust or Use of Special

Skill).
Historical Effective November 1, 1987. Amended effective November 1, 1989 (amendment 303); November 1, 1990
Note (amendments 313 and 327); November 1, 1991 (amendment 430); November 1, 1995 (amendment 521); No-
vember 1, 2000 (amendment 591); November 1, 2010 (amendment 743).

Section 2H1.2 (Conspiracy to Interfere with Civil Rights), effective November 1, 1987, amended effective
November 1, 1989 (amendment 303), was deleted by consolidation with §2H1.1 effective November 1, 1990
(amendment 327).

Historical
Note

Section 2H1.3 (Use of Force or Threat of Force to Deny Benefits or Rights in Furtherance of Discrimination;
Damage to Religious Real Property), effective November 1, 1987, amended effective November 1, 1989
(amendment 165), was deleted by consolidation with §2H1.1 effective November 1, 1995 (amendment 521).

Historical
Note

Section 2H1.4 (Interference with Civil Rights Under Color of Law), effective November 1, 1987, amended
effective November 1, 1989 (amendment 166), was deleted by consolidation with §2H1.1 effective Novem-
ber 1, 1995 (amendment 521).

Historical
Note
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Section 2H1.5 (Other Deprivations of Rights or Benefits in Furtherance of Discrimination), effective Novem-
ber 1, 1987, amended effective November 1, 1989 (amendment 167) and November 1, 1990 (amendment 328),
was deleted by consolidation with §2H1.1 effective November 1, 1995 (amendment 521).

Historical
Note

* * * * *

2. POLITICAL RIGHTS

8§2H2.1. Obstructing an Election or Registration

(a) Base Offense Level (Apply the greatest):

(1) 18, if the obstruction occurred by use of force or threat of force against
person(s) or property; or

(2) 12, if the obstruction occurred by forgery, fraud, theft, bribery, deceit,
or other means, except as provided in (3) below; or

(3) 6, if the defendant (A) solicited, demanded, accepted, or agreed to ac-
cept anything of value to vote, refrain from voting, vote for or against
a particular candidate, or register to vote, (B) gave false information
to establish eligibility to vote, or (C) voted more than once in a federal
election.

Commentary

Statutory Provisions: 18 U.S.C. §§ 241, 242, 245(b)(1)(A), 592, 593, 594, 597, 1015(f); 52 U.S.C.
§§ 10307, 10308(a), (b). For additional statutory provision(s), see Appendix A (Statutory Index).

Application Note:

1.  If the offense resulted in bodily injury or significant property damage, or involved corrupting a
public official, an upward departure may be warranted. See Chapter Five, Part K (Departures).

Background: Alternative base offense levels cover three major ways of obstructing an election: by
force, by deceptive or dishonest conduct, or by bribery. A defendant who is a public official or who
directs others to engage in criminal conduct is subject to an enhancement from Chapter Three, Part B
(Role in the Offense).

Historical | Effective November 1, 1987. Amended effective November 1, 1989 (amendment 168); November 1, 1995
Note (amendment 534); November 1, 2003 (amendment 661); November 1, 2015 (amendment 796).

* * * * *
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3. PRIVACY AND EAVESDROPPING

8§2H3.1. Interception of Communications; Eavesdropping; Disclosure of Certain
Private or Protected Information

(a) Base Offense Level (Apply the greater):
(1) 9;or

(2) 6, if the offense of conviction has a statutory maximum term of im-
prisonment of one year or less but more than six months.

(b) Specific Offense Characteristics

(1) If (A) the defendant is convicted under 18 U.S.C. § 1039(d) or (e); or
(B) the purpose of the offense was to obtain direct or indirect commer-
cial advantage or economic gain, increase by 3 levels.

(2) (Apply the greater) If—

(A) the defendant is convicted under 18 U.S.C. § 119, increase by
8 levels; or

(B) the defendant is convicted under 18 U.S.C. § 119, and the offense
involved the use of a computer or an interactive computer service
to make restricted personal information about a covered person
publicly available, increase by 10 levels.

(¢) Cross Reference

(1) If the purpose of the offense was to facilitate another offense, apply
the guideline applicable to an attempt to commit that other offense, if
the resulting offense level is greater than that determined above.

Commentary
Statutory Provisions: 8 U.S.C. § 1375a(d)(5)(B)(i), (i1); 18 U.S.C. §§ 119, 1039, 1905, 2511; 26 U.S.C.
§§ 7213(a)(1)—(3), (a)(b), (d), 7213A, 7216; 42 U.S.C. §§ 16962, 16984; 47 U.S.C. § 605. For additional
statutory provision(s), see Appendix A (Statutory Index).
Application Notes:
1. Satellite Cable Transmissions.—If the offense involved interception of satellite cable trans-

missions for purposes of commercial advantage or private financial gain (including avoiding pay-
ment of fees), apply §2B5.3 (Criminal Infringement of Copyright) rather than this guideline.
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Imposition of Sentence for 18 U.S.C. § 1039(d) and (e).—Subsections 1039(d) and (e) of ti-
tle 18, United States Code, require a term of imprisonment of not more than 5 years to be im-
posed in addition to any sentence imposed for a conviction under 18 U.S.C. § 1039(a), (b), or (c).
In order to comply with the statute, the court should determine the appropriate “total punish-
ment” and divide the sentence on the judgment form between the sentence attributable to the
conviction under 18 U.S.C. § 1039(d) or (e) and the sentence attributable to the conviction under
18 U.S.C. § 1039(a), (b), or (c), specifying the number of months to be served for the conviction
under 18 U.S.C. § 1039(d) or (e). For example, if the applicable adjusted guideline range is 15—
21 months and the court determines a “total punishment” of 21 months is appropriate, a sentence
of 9 months for conduct under 18 U.S.C. § 1039(a) plus 12 months for 18 U.S.C. § 1039(d) conduct
would achieve the “total punishment” in a manner that satisfies the statutory requirement.

Inapplicability of Chapter Three (Adjustments).—If the enhancement under subsec-
tion (b)(2) applies, do not apply §3A1.2 (Official Victim).

Definitions.—For purposes of this guideline:
“Computer” has the meaning given that term in 18 U.S.C. § 1030(e)(1).
“Covered person” has the meaning given that term in 18 U.S.C. § 119(b).

“Interactive computer service” has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(H)(2)).

“Means of identification” has the meaning given that term in 18 U.S.C. § 1028(d)(7), except
that such means of identification shall be of an actual (i.e., not fictitious) individual, other than
the defendant or a person for whose conduct the defendant is accountable under §1B1.3 (Relevant
Conduct).

“Personal information” means sensitive or private information involving an identifiable indi-
vidual (including such information in the possession of a third party), including (A) medical rec-
ords; (B) wills; (C) diaries; (D) private correspondence, including e-mail; (E) financial records;
(F) photographs of a sensitive or private nature; or (G) similar information.

“Restricted personal information” has the meaning given that term in 18 U.S.C. § 119(b).

Upward Departure.—There may be cases in which the offense level determined under this
guideline substantially understates the seriousness of the offense. In such a case, an upward
departure may be warranted. The following are examples of cases in which an upward departure
may be warranted:

(A) The offense involved personal information, means of identification, confidential phone rec-
ords information, or tax return information of a substantial number of individuals.

(B) The offense caused or risked substantial non-monetary harm (e.g. physical harm, psycho-
logical harm, or severe emotional trauma, or resulted in a substantial invasion of privacy
interest) to individuals whose private or protected information was obtained.

Effective November 1, 1987. Amended effective November 1, 1989 (amendment 169); November 1, 2001
(amendment 628); May 1, 2007 (amendment 697); November 1, 2007 (amendment 708); November 1, 2008
(amendment 718); November 1, 2009 (amendments 726 and 737); November 1, 2014 (amendment 781).

Historical
Note
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82H3.2. Manufacturing, Distributing, Advertising, or Possessing an Eavesdropping
Device

(a) Base Offense Level: 6
(b) Specific Offense Characteristic

(1) If the offense was committed for pecuniary gain, increase by 3 levels.

Commentary

Statutory Provision: 18 U.S.C. § 2512.

Historical
Note

Effective November 1, 1987.

82H3.3. Obstructing Correspondence

(a) Base Offense Level:
(1) 6;or

(2) if the conduct was theft or destruction of mail, apply §2B1.1 (Theft,
Property Destruction, and Fraud).

Commentary

Statutory Provision: 18 U.S.C. § 1702. For additional statutory provision(s), see Appendix A (Stat-
utory Index).

Background: The statutory provision covered by this guideline is sometimes used to prosecute of-
fenses more accurately described as theft or destruction of mail. In such cases, §2B1.1 (Theft, Property
Destruction, and Fraud) is to be applied.

Historical | Effective November 1, 1987. Amended effective November 1, 1990 (amendment 313); November 1, 2001
Note (amendment 617).
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4. PEONAGE, INVOLUNTARY SERVITUDE, SLAVE TRADE, AND CHILD SOLDIERS

Historical
Note

Effective November 1, 1987. Amended effective November 1, 2009 (amendment 733).

§2H4.1. Peonage, Involuntary Servitude, Slave Trade, and Child Soldiers

(a) Base Offense Level:

(b)

(1)
@)

22; or

18, if (A) the defendant was convicted of an offense under 18 U.S.C.
§ 1592, or (B) the defendant was convicted of an offense under
18 U.S.C. § 1593A based on an act in violation of 18 U.S.C. § 1592.

Specific Offense Characteristics

1)

@)

3

4

(A) If any victim sustained permanent or life-threatening bodily in-
jury, increase by 4 levels; or (B) if any victim sustained serious bodily
injury, increase by 2 levels.

If (A) a dangerous weapon was used, increase by 4 levels; or (B) a dan-
gerous weapon was brandished, or the use of a dangerous weapon was
threatened, increase by 2 levels.

If any victim was held in a condition of peonage or involuntary servi-
tude for (A) more than one year, increase by 3 levels; (B) between
180 days and one year, increase by 2 levels; or (C) more than 30 days
but less than 180 days, increase by 1 level.

If any other felony offense was committed during the commission of,
or in connection with, the peonage or involuntary servitude offense,
increase to the greater of:

(A) 2 plus the offense level as determined above, or

(B) 2 plus the offense level from the offense guideline applicable to
that other offense, but in no event greater than level 43.

Commentary

Statutory Provisions: 18 U.S.C. §§ 241, 1581-1590, 1592, 1593A, 2442.

Application Notes:

1.  For purposes of this guideline—
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“A dangerous weapon was used” means that a firearm was discharged, or that a firearm or
other dangerous weapon was otherwise used. “The use of a dangerous weapon was threat-
ened” means that the use of a dangerous weapon was threatened regardless of whether a dan-
gerous weapon was present.

Definitions of “firearm,” “dangerous weapon,” “otherwise used,” “serious bodily injury,’
and “permanent or life-threatening bodily injury’ are found in the Commentary to §1B1.1
(Application Instructions).

“Peonage or involuntary servitude”’ includes forced labor, slavery, and recruitment or use of
a child soldier.

Under subsection (b)(4), “any other felony offense” means any conduct that constitutes a felony
offense under federal, state, or local law (other than an offense that is itself covered by this sub-
part). When there is more than one such other offense, the most serious such offense (or group of
closely related offenses in the case of offenses that would be grouped together under §3D1.2(d))
is to be used. See Application Note 3 of §1B1.5 (Interpretation of References to other Offense
Guidelines).

If the offense involved the holding of more than ten victims in a condition of peonage or involun-
tary servitude, an upward departure may be warranted.

In a case in which the defendant was convicted under 18 U.S.C. §§ 1589(b) or 1593A, a downward
departure may be warranted if the defendant benefitted from participating in a venture de-
scribed in those sections without knowing that (i.e., in reckless disregard of the fact that) the
venture had engaged in the criminal activity described in those sections.

Effective November 1, 1987. Amended effective November 1, 1995 (amendment 521); May 1, 1997 (amend-
ment 542); November 1, 1997 (amendment 559); May 1, 2001 (amendment 612); November 1, 2001 (amend-
ment 627); November 1, 2009 (amendments 730 and 733).

Historical
Note

82H4.2. Willful Violations of the Migrant and Seasonal Agricultural Worker Protection

Act

(a) Base Offense Level: 6
(b) Specific Offense Characteristics

(1) If the offense involved (A) serious bodily injury, increase by 4 levels;
or (B) bodily injury, increase by 2 levels.

(2) Ifthe defendant committed any part of the instant offense subsequent
to sustaining a civil or administrative adjudication for similar miscon-
duct, increase by 2 levels.

Commentary

Statutory Provision: 29 U.S.C. § 1851.

232
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Application Notes:

1.

Definitions.—For purposes of subsection (b)(1), “bodily injury”’ and “serious bodily injury”’
have the meaning given those terms in Application Note 1 of the Commentary to §1B1.1 (Appli-
cation Instructions).

Application of Subsection (b)(2).—Section 1851 of title 29, United States Code, covers a wide
range of conduct. Accordingly, the enhancement in subsection (b)(2) applies only if the instant
offense is similar to previous misconduct that resulted in a civil or administrative adjudication
under the provisions of the Migrant and Seasonal Agricultural Worker Protection Act (29 U.S.C.
§ 1801 et seq.).

Historical
Note

Effective May 1, 2001 (amendment 612). Amended effective November 1, 2001 (amendment 627); Novem-
ber 1, 2010 (amendment 746); November 1, 2015 (amendment 796).

PART | — [NOT USED]
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PART J — OFFENSES INVOLVING THE ADMINISTRATION OF JUSTICE

§2J1.1. Contempt

Apply §2X5.1 (Other Offenses).

Commentary

Statutory Provisions: 18 U.S.C. §§ 401, 228. For additional statutory provision(s), see Appendix A
(Statutory Index).

Application Notes:

1.

In General.—Because misconduct constituting contempt varies significantly and the nature of
the contemptuous conduct, the circumstances under which the contempt was committed, the ef-
fect the misconduct had on the administration of justice, and the need to vindicate the authority
of the court are highly context-dependent, the Commission has not provided a specific guideline
for this offense. In certain cases, the offense conduct will be sufficiently analogous to §2J1.2 (Ob-
struction of Justice) for that guideline to apply.

Willful Failure to Pay Court-Ordered Child Support.—For offenses involving the willful
failure to pay court-ordered child support (violations of 18 U.S.C. § 228), the most analogous
guideline is §2B1.1 (Theft, Property Destruction, and Fraud). The amount of the loss is the
amount of child support that the defendant willfully failed to pay. In such a case, do not apply
§2B1.1(b)(9)(C) (pertaining to a violation of a prior, specific judicial order). Note: This guideline
applies to second and subsequent offenses under 18 U.S.C. § 228(a)(1) and to any offense under
18 U.S.C. § 228(a)(2) and (3). A first offense under 18 U.S.C. § 228(a)(1) is not covered by this
guideline because it is a Class B misdemeanor.

Violation of Judicial Order Enjoining Fraudulent Behavior.—In a case involving a viola-
tion of a judicial order enjoining fraudulent behavior, the most analogous guideline is §2B1.1. In
such a case, §2B1.1(b)(9)(C) (pertaining to a violation of a prior, specific judicial order) ordinarily
would apply.

Effective November 1, 1987. Amended effective November 1, 1989 (amendments 170 and 171); November 1,
Historical 1993 (amendment 496); November 1, 1998 (amendment 588); November 1, 2001 (amendment 617); Novem-

Note ber 1, 2003 (amendment 653); November 1, 2009 (amendment 736); November 1, 2011 (amendments 752
and 760).

8§2J1.2. Obstruction of Justice

(a) Base Offense Level: 14
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(b) Specific Offense Characteristics
(1) (Apply the greatest):

(A) Ifthe (1) defendant was convicted under 18 U.S.C. § 1001; and (i1)
statutory maximum term of eight years’ imprisonment applies
because the matter relates to sex offenses under 18 U.S.C. § 1591
or chapters 109A, 109B, 110, or 117 of title 18, United States
Code, increase by 4 levels.

(B) If the offense involved causing or threatening to cause physical
Injury to a person, or property damage, in order to obstruct the
administration of justice, increase by 8 levels.

(C) If the (i) defendant was convicted under 18 U.S.C. § 1001 or
§ 1505; and (11) statutory maximum term of eight years’ impris-
onment applies because the matter relates to international ter-
rorism or domestic terrorism, increase by 12 levels.

(2) Ifthe offense resulted in substantial interference with the administra-
tion of justice, increase by 3 levels.

(3) Ifthe offense (A) involved the destruction, alteration, or fabrication of
a substantial number of records, documents, or tangible objects;
(B) involved the selection of any essential or especially probative rec-
ord, document, or tangible object, to destroy or alter; or (C) was other-
wise extensive in scope, planning, or preparation, increase by 2 levels.

(¢) Cross Reference

(1) If the offense involved obstructing the investigation or prosecution of
a criminal offense, apply §2X3.1 (Accessory After the Fact) in respect
to that criminal offense, if the resulting offense level is greater than
that determined above.

Commentary
Statutory Provisions: 18 U.S.C. §§ 1001 (when the statutory maximum term of eight years’ impris-
onment applies because the matter relates to international terrorism or domestic terrorism, or to sex
offenses under 18 U.S.C. § 1591 or chapters 109A, 109B, 110, or 117 of title 18, United States Code),
1503, 1505-1513, 1516, 1519. For additional statutory provision(s), see Appendix A (Statutory Index).
Application Notes:
1. Definitions.—For purposes of this guideline:

“Domestic terrorism” has the meaning given that term in 18 U.S.C. § 2331(5).

“International terrorism” has the meaning given that term in 18 U.S.C. § 2331(1).
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“Records, documents, or tangible objects” includes (A) records, documents, or tangible objects
that are stored on, or that are, magnetic, optical, digital, other electronic, or other storage medi-
ums or devices; and (B) wire or electronic communications.

“Substantial interference with the administration of justice” includes a premature or im-
proper termination of a felony investigation; an indictment, verdict, or any judicial determination
based upon perjury, false testimony, or other false evidence; or the unnecessary expenditure of
substantial governmental or court resources.

2.  Chapter Three Adjustments.—

(A) Inapplicability of §3C1.1.—For offenses covered under this section, §3C1.1 (Obstructing
or Impeding the Administration of Justice) does not apply, unless the defendant obstructed
the investigation, prosecution, or sentencing of the obstruction of justice count.

(B) Interaction with Terrorism Adjustment.—If §3A1.4 (Terrorism) applies, do not apply
subsection (b)(1)(C).

3.  Convictions for the Underlying Offense.—In the event that the defendant is convicted of an
offense sentenced under this section as well as for the underlying offense (i.e., the offense that is
the object of the obstruction), see the Commentary to Chapter Three, Part C (Obstruction and
Related Adjustments), and to §3D1.2(c) (Groups of Closely Related Counts).

4. Upward Departure Considerations.—If a weapon was used, or bodily injury or significant
property damage resulted, an upward departure may be warranted. See Chapter Five, Part K
(Departures). In a case involving an act of extreme violence (for example, retaliating against a
government witness by throwing acid in the witness’s face) or a particularly serious sex offense,
an upward departure would be warranted.

5.  Subsection (b)(1)(B).—The inclusion of “property damage” under subsection (b)(1)(B) is de-
signed to address cases in which property damage is caused or threatened as a means of intimi-
dation or retaliation (e.g., to intimidate a witness from, or retaliate against a witness for, testi-
fying). Subsection (b)(1)(B) is not intended to apply, for example, where the offense consisted of
destroying a ledger containing an incriminating entry.

Background: This section addresses offenses involving the obstruction of justice generally prosecuted
under the above-referenced statutory provisions. Numerous offenses of varying seriousness may con-
stitute obstruction of justice: using threats or force to intimidate or influence a juror or federal officer;
obstructing a civil or administrative proceeding; stealing or altering court records; unlawfully inter-
cepting grand jury deliberations; obstructing a criminal investigation; obstructing a state or local in-
vestigation of illegal gambling; using intimidation or force to influence testimony, alter evidence, evade
legal process, or obstruct the communication of a judge or law enforcement officer; or causing a witness
bodily injury or property damage in retaliation for providing testimony, information or evidence in a
federal proceeding. The conduct that gives rise to the violation may, therefore, range from a mere
threat to an act of extreme violence.

The specific offense characteristics reflect the more serious forms of obstruction. Because the
conduct covered by this guideline is frequently part of an effort to avoid punishment for an offense that
the defendant has committed or to assist another person to escape punishment for an offense, a cross
reference to §2X3.1 (Accessory After the Fact) is provided. Use of this cross reference will provide an
enhanced offense level when the obstruction is in respect to a particularly serious offense, whether
such offense was committed by the defendant or another person.
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Historical
Note

Effective November 1, 1987. Amended effective November 1, 1989 (amendments 172—174); November 1,
1991 (amendment 401); January 25, 2003 (amendment 647); November 1, 2003 (amendment 653); Octo-
ber 24, 2005 (amendment 676); November 1, 2006 (amendment 690); November 1, 2007 (amendment 701);

November 1, 2011 (amendment 758); November 1, 2013 (amendment 777).

8§2J1.3. Perjury or Subornation of Perjury; Bribery of Witness

(a) Base Offense Level: 14

(b) Specific Offense Characteristics

(1) Ifthe offense involved causing or threatening to cause physical injury
to a person, or property damage, in order to suborn perjury, increase
by 8 levels.

(2) If the perjury, subornation of perjury, or witness bribery resulted in

substantial interference with the administration of justice, increase
by 3 levels.

(¢) Cross Reference

(1)

If the offense involved perjury, subornation of perjury, or witness brib-
ery in respect to a criminal offense, apply §2X3.1 (Accessory After the
Fact) in respect to that criminal offense, if the resulting offense level
1s greater than that determined above.

(d) Special Instruction

ey

In the case of counts of perjury or subornation of perjury arising from
testimony given, or to be given, in separate proceedings, do not group
the counts together under §3D1.2 (Groups of Closely Related Counts).

Commentary

Statutory Provisions: 18 U.S.C. §§ 201(b)(3), (4), 1621-1623. For additional statutory provision(s),
see Appendix A (Statutory Index).

Application Notes:

1. “Substantial interference with the administration of justice” includes a premature or im-
proper termination of a felony investigation; an indictment, verdict, or any judicial determination
based upon perjury, false testimony, or other false evidence; or the unnecessary expenditure of
substantial governmental or court resources.

2. For offenses covered under this section, §3C1.1 (Obstructing or Impeding the Administration of
Justice) does not apply, unless the defendant obstructed the investigation or trial of the perjury

count.
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3.  In the event that the defendant is convicted under this section as well as for the underlying
offense (i.e., the offense with respect to which he committed perjury, subornation of perjury, or
witness bribery), see the Commentary to §3C1.1, and to §3D1.2(c) (Groups of Closely Related
Counts).

4. If a weapon was used, or bodily injury or significant property damage resulted, an upward de-
parture may be warranted. See Chapter Five, Part K (Departures).

5. “Separate proceedings,” as used in subsection (d)(1), includes different proceedings in the same
case or matter (e.g., a grand jury proceeding and a trial, or a trial and retrial), and proceedings
in separate cases or matters (e.g., separate trials of codefendants), but does not include multiple
grand jury proceedings in the same case.

Background: This section applies to perjury, subornation of perjury, and witness bribery, generally
prosecuted under the referenced statutes. The guidelines provide a higher penalty for perjury than the
pre-guidelines practice estimate of ten months imprisonment. The Commission believes that perjury
should be treated similarly to obstruction of justice. Therefore, the same considerations for enhancing
a sentence are applied in the specific offense characteristics, and an alternative reference to the guide-
line for accessory after the fact is made.

Effective November 1, 1987. Amended effective November 1, 1989 (amendment 175); November 1, 1991
(amendments 401 and 402); November 1, 1993 (amendment 481); November 1, 2003 (amendment 653); No-
vember 1, 2011 (amendment 758); November 1, 2013 (amendment 777).

Historical
Note

§2J1.4. Impersonation

(a) Base Offense Level: 6
(b) Specific Offense Characteristic

(1) If the impersonation was committed for the purpose of conducting an
unlawful arrest, detention, or search, increase by 6 levels.

(¢) Cross Reference

(1) Iftheimpersonation was to facilitate another offense, apply the guide-
line for an attempt to commit that offense, if the resulting offense level
1s greater than the offense level determined above.

Commentary
Statutory Provisions: 18 U.S.C. §§ 912, 913.

Background: This section applies to impersonation of a federal officer, agent, or employee; and im-
personation to conduct an unlawful search or arrest.

Historical

Note Effective November 1, 1987. Amended effective November 1, 1989 (amendment 176).
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§2J1.5. Failure to Appear by Material Witness

(a) Base Offense Level:

(1) 6, if in respect to a felony; or

(2) 4, if in respect to a misdemeanor.
(b) Specific Offense Characteristic

(1) Ifthe offense resulted in substantial interference with the administra-
tion of justice, increase by 3 levels.

Commentary

Statutory Provisions: 18 U.S.C. § 3146(b)(1)(B). For additional statutory provision(s), see Appen-
dix A (Statutory Index).

Application Notes:

1. “Substantial interference with the administration of justice” includes a premature or im-
proper termination of a felony investigation; an indictment, verdict, or any judicial determination
based upon perjury, false testimony, or other false evidence; or the unnecessary expenditure of
substantial governmental or court resources.

2. By statute, a term of imprisonment imposed for an offense under 18 U.S.C. § 3146(b)(1)(B) runs
consecutively to any other term of imprisonment imposed. 18 U.S.C. § 3146(b)(2).

Background: This section applies to a failure to appear by a material witness. The base offense level
incorporates a distinction as to whether the failure to appear was in respect to a felony or misdemeanor
prosecution. The offense under 18 U.S.C. § 3146(b)(1)(B) is a misdemeanor for which the maximum
period of imprisonment authorized by statute is one year.

Historical Effective November 1, 1987. Amended effective November 1, 1989 (amendment 177); November 1, 1991
Note (amendment 401); November 1, 2009 (amendment 737).

82J1.6. Failure to Appear by Defendant

(a) Base Offense Level:

(1) 11, if the offense constituted a failure to report for service of sentence;
or

(2) 6, otherwise.
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(b) Specific Offense Characteristics

(1) Ifthe base offense level is determined under subsection (a)(1), and the
defendant—

(A) voluntarily surrendered within 96 hours of the time he was orig-
inally scheduled to report, decrease by 5 levels; or

(B) was ordered to report to a community corrections center, commu-
nity treatment center, “halfway house,” or similar facility, and
subdivision (A) above does not apply, decrease by 2 levels.

Provided, however, that this reduction shall not apply if the defend-
ant, while away from the facility, committed any federal, state, or lo-
cal offense punishable by a term of imprisonment of one year or more.

(2) Ifthe base offense level is determined under subsection (a)(2), and the
underlying offense 1s—

(A) punishable by death or imprisonment for a term of fifteen years
or more, increase by 9 levels; or

(B) punishable by a term of imprisonment of five years or more, but
less than fifteen years, increase by 6 levels; or

(C) a felony punishable by a term of imprisonment of less than five
years, increase by 3 levels.

Commentary

Statutory Provision: 18 U.S.C. § 3146(b)(1).

Application Notes:

1.

2.

“Underlying offense”’ means the offense in respect to which the defendant failed to appear.

For offenses covered under this section, §3C1.1 (Obstructing or Impeding the Administration of
Justice) does not apply, unless the defendant obstructed the investigation or trial of the failure
to appear count.

In the case of a failure to appear for service of sentence, any term of imprisonment imposed on
the failure to appear count is to be imposed consecutively to any term of imprisonment imposed
for the underlying offense. See §5G1.3(a). The guideline range for the failure to appear count is
to be determined independently and the grouping rules of §§3D1.1-3D1.5 do not apply.

However, in the case of a conviction on both the underlying offense and the failure to appear,
other than a case of failure to appear for service of sentence, the failure to appear is treated under
§3C1.1 (Obstructing or Impeding the Administration of Justice) as an obstruction of the under-
lying offense, and the failure to appear count and the count or counts for the underlying offense
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are grouped together under §3D1.2(c). (Note that 18 U.S.C. § 3146(b)(2) does not require a sen-
tence of imprisonment on a failure to appear count, although if a sentence of imprisonment on
the failure to appear count is imposed, the statute requires that the sentence be imposed to run
consecutively to any other sentence of imprisonment. Therefore, unlike a count in which the stat-
ute mandates both a minimum and a consecutive sentence of imprisonment, the grouping rules
of §§3D1.1-3D1.5 apply. See §3D1.1(b)(1), comment. (n.1), and §3D1.2, comment. (n.1).) The com-
bined sentence will then be constructed to provide a “total punishment” that satisfies the require-
ments both of §56G1.2 (Sentencing on Multiple Counts of Conviction) and 18 U.S.C. § 3146(b)(2).
For example, if the combined applicable guideline range for both counts is 30—37 months and the
court determines that a “total punishment” of 36 months is appropriate, a sentence of 30 months
for the underlying offense plus a consecutive six months’ sentence for the failure to appear count
would satisfy these requirements. (Note that the combination of this instruction and increasing
the offense level for the obstructive, failure to appear conduct has the effect of ensuring an incre-
mental, consecutive punishment for the failure to appear count, as required by 18 U.S.C.
§ 3146(b)(2).)

4.  If a defendant is convicted of both the underlying offense and the failure to appear count, and
the defendant committed additional acts of obstructive behavior (e.g., perjury) during the inves-
tigation, prosecution, or sentencing of the instant offense, an upward departure may be war-
ranted. The upward departure will ensure an enhanced sentence for obstructive conduct for
which no adjustment under §3C1.1 (Obstructing or Impeding the Administration of Justice) is
made because of the operation of the rules set out in Application Note 3.

5.  In some cases, the defendant may be sentenced on the underlying offense (the offense in respect
to which the defendant failed to appear) before being sentenced on the failure to appear offense.
In such cases, criminal history points for the sentence imposed on the underlying offense are to
be counted in determining the guideline range on the failure to appear offense only where the
offense level is determined under subsection (a)(1) (i.e., where the offense constituted a failure to
report for service of sentence).

Background: This section applies to a failure to appear by a defendant who was released pending
trial, sentencing, appeal, or surrender for service of sentence. Where the base offense level is deter-
mined under subsection (a)(2), the offense level increases in relation to the statutory maximum of the
underlying offense.

Effective November 1, 1987. Amended effective November 1, 1990 (amendment 329); November 1, 1991
(amendment 403); November 1, 1998 (amendment 579); November 1, 2001 (amendment 636); November 1,
2005 (amendment 680); November 1, 2011 (amendment 758); November 1, 2013 (amendment 777).

Historical
Note

Section 2J1.7 (Commission of Offense While on Release), effective November 1, 1987, amended effective
Historical | January 15, 1988 (amendment 32), November 1, 1989 (amendment 178), and November 1, 1991 (amend-

Note ment 431), was deleted from Chapter Two and replaced by §3C1.3 effective November 1, 2006 (amend-
ment 684).
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Section 2J1.8 (Bribery of Witness), effective November 1, 1987, amended effective January 15, 1988 (amend-
ment 33), November 1, 1989 (amendment 179), and November 1, 1991 (amendment 401), was deleted by
consolidation with §2J1.3 effective November 1, 1993 (amendment 481).

Historical
Note

§2J1.9. Payment to Witness

(a) Base Offense Level: 6
(b) Specific Offense Characteristic

(1) If the payment was made or offered for refusing to testify or for the
witness absenting himself to avoid testifying, increase by 4 levels.

Commentary
Statutory Provisions: 18 U.S.C. § 201(c)(2), (3).

Application Notes:

1.  For offenses covered under this section, §3C1.1 (Obstructing or Impeding the Administration of
Justice) does not apply unless the defendant obstructed the investigation or trial of the payment
to witness count.

2. In the event that the defendant is convicted under this section as well as for the underlying
offense (i.e., the offense with respect to which the payment was made), see the Commentary to
§3C1.1, and to §3D1.2(c) (Groups of Closely Related Counts).

Background: This section applies to witness gratuities in federal proceedings.

Historical Effective November 1, 1987. Amended effective November 1, 1989 (amendments 180 and 181); November 1,
Note 2011 (amendment 758); November 1, 2013 (amendment 777).
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PART K — OFFENSES INVOLVING PUBLIC SAFETY

1. EXPLOSIVES AND ARSON

82K1.1. Failure to Report Theft of Explosive Materials; Improper Storage of Explosive
Materials

(a) Base Offense Level: 6
Commentary

Statutory Provisions: 18 U.S.C. §§ 842()), (k), 844(b). For additional statutory provision(s), see Ap-
pendix A (Statutory Index).

Background: The above-referenced provisions are misdemeanors. The maximum term of imprison-
ment authorized by statute is one year.

Historical | Effective November 1, 1987. Amended effective November 1, 1991 (amendment 404); November 1, 1993
Note (amendment 481).

Section 2K1.2 (Improper Storage of Explosive Materials), effective November 1, 1987, amended effective
November 1, 1991 (amendment 404), was deleted by consolidation with §2K1.1 effective November 1, 1993
(amendment 481).

Historical
Note

82K1.3. Unlawful Receipt, Possession, or Transportation of Explosive Materials;
Prohibited Transactions Involving Explosive Materials

(a) Base Offense Level (Apply the Greatest):

(1) 24, if the defendant committed any part of the instant offense subse-
quent to sustaining at least two felony convictions of either a crime of
violence or a controlled substance offense;

(2) 20, if the defendant committed any part of the instant offense subse-

quent to sustaining one felony conviction of either a crime of violence
or a controlled substance offense;

(3) 18, if the defendant was convicted under 18 U.S.C. § 842(p)(2);
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(b)

(©

(4)

®)

16, if the defendant (A) was a prohibited person at the time the de-
fendant committed the instant offense; or (B) knowingly distributed
explosive materials to a prohibited person; or

12, otherwise.

Specific Offense Characteristics

(1)

@)

If the offense involved twenty-five pounds or more of explosive mate-
rials, increase as follows:

WEIGHT OF EXPLOSIVE MATERIAL INCREASE IN LEVEL
(A) At least 25 but less than 100 lbs. add 1
(B) At least 100 but less than 250 lbs. add 2
(C) At least 250 but less than 500 Ibs. add 3
(D) At least 500 but less than 1000 lbs. add 4
(E) 1000 Ibs. or more add 5.

If the offense involved any explosive material that the defendant
knew or had reason to believe was stolen, increase by 2 levels.

Provided, that the cumulative offense level determined above shall not ex-
ceed level 29.

3)

If the defendant (A) was convicted under 18 U.S.C. § 842(p)(2); or
(B) used or possessed any explosive material in connection with an-
other felony offense; or possessed or transferred any explosive mate-
rial with knowledge, intent, or reason to believe that it would be used
or possessed in connection with another felony offense, increase by
4 levels. If the resulting offense level is less than level 18, increase to
level 18.

Cross Reference

ey

If the defendant (A) was convicted under 18 U.S.C. § 842(p)(2); or
(B) used or possessed any explosive material in connection with the
commission or attempted commission of another offense, or possessed
or transferred any explosive material with knowledge or intent that
it would be used or possessed in connection with another offense, ap-

ply—

(A) §2X1.1 (Attempt, Solicitation, or Conspiracy) in respect to that
other offense if the resulting offense level is greater than that
determined above; or
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(B) if death resulted, the most analogous offense guideline from
Chapter Two, Part A, Subpart 1 (Homicide), if the resulting of-
fense level is greater than that determined above.

Commentary

Statutory Provisions: 18 U.S.C. §§ 842(a)—(e), (h), (i), ()—(0), (p)(2), 844(d), (g), 1716, 2283; 26 U.S.C.
§ 5685.

Application Notes:

1.

“Explosive material(s)” include explosives, blasting agents, and detonators. See 18 U.S.C.
§ 841(c). “Explosives” is defined at 18 U.S.C. § 844(j). A destructive device, defined in the Com-
mentary to §1B1.1 (Application Instructions), may contain explosive materials. Where the con-
duct charged in the count of which the defendant was convicted establishes that the offense in-
volved a destructive device, apply §2K2.1 (Unlawful Receipt, Possession, or Transportation of
Firearms or Ammunition; Prohibited Transactions Involving Firearms or Ammunition) if the
resulting offense level is greater.

For purposes of this guideline:

“Controlled substance offense” has the meaning given that term in §4B1.2(b) and Application
Note 1 of the Commentary to §4B1.2 (Definitions of Terms Used in Section 4B1.1).

“Crime of violence” has the meaning given that term in §4B1.2(a) and Application Note 1 of the
Commentary to §4B1.2.

“Felony conviction” means a prior adult federal or state conviction for an offense punishable by
death or imprisonment for a term exceeding one year, regardless of whether such offense is spe-
cifically designated as a felony and regardless of the actual sentence imposed. A conviction for
an offense committed at age eighteen years or older is an adult conviction. A conviction for an
offense committed prior to age eighteen years is an adult conviction if it is classified as an adult
conviction under the laws of the jurisdiction in which the defendant was convicted (e.g., a federal
conviction for an offense committed prior to the defendant’s eighteenth birthday is an adult con-
viction if the defendant was expressly proceeded against as an adult).

For purposes of subsection (a)(4), “prohibited person” means any person described in 18 U.S.C.
§ 842(i).

“Felony offense,” as used in subsection (b)(3), means any offense (federal, state, or local) pun-
ishable by imprisonment for a term exceeding one year, whether or not a criminal charge was
brought, or conviction obtained.

For purposes of calculating the weight of explosive materials under subsection (b)(1), include only
the weight of the actual explosive material and the weight of packaging material that is neces-
sary for the use or detonation of the explosives. Exclude the weight of any other shipping or
packaging materials. For example, the paper and fuse on a stick of dynamite would be included;
the box that the dynamite was shipped in would not be included.

For purposes of calculating the weight of explosive materials under subsection (b)(1), count only
those explosive materials that were unlawfully sought to be obtained, unlawfully possessed, or
unlawfully distributed, including any explosive material that a defendant attempted to obtain
by making a false statement.
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10.

11.

If the defendant is convicted under 18 U.S.C. § 842(h) (offense involving stolen explosive materi-
als), and is convicted of no other offenses subject to this guideline, do not apply the adjustment
in subsection (b)(2) because the base offense level itself takes such conduct into account.

Under subsection (c)(1), the offense level for the underlying offense (which may be a federal,
state, or local offense) is to be determined under §2X1.1 (Attempt, Solicitation, or Conspiracy) or,
if death results, under the most analogous guideline from Chapter Two, Part A, Subpart 1 (Hom-
icide).

For purposes of applying subsection (a)(1) or (2), use only those felony convictions that receive
criminal history points under §4A1.1(a), (b), or (c¢). In addition, for purposes of applying subsec-
tion (a)(1), use only those felony convictions that are counted separately under §4A1.1(a), (b),
or (c). See §4A1.2(a)(2).

Prior felony conviction(s) resulting in an increased base offense level under subsection (a)(1),
(a)(2), or (a)(4) are also counted for purposes of determining criminal history points pursuant to
Chapter Four, Part A (Criminal History).

An upward departure may be warranted in any of the following circumstances: (A) the quantity
of explosive materials significantly exceeded 1000 pounds; (B) the explosive materials were of a
nature more volatile or dangerous than dynamite or conventional powder explosives (e.g., plastic
explosives); (C) the defendant knowingly distributed explosive materials to a person under
twenty-one years of age; or (D) the offense posed a substantial risk of death or bodily injury to
multiple individuals.

As used in subsections (b)(3) and (¢)(1), “another felony offense” and “another offense” refer
to offenses other than explosives or firearms possession or trafficking offenses. However, where
the defendant used or possessed a firearm or explosive to facilitate another firearms or explosives
offense (e.g., the defendant used or possessed a firearm to protect the delivery of an unlawful
shipment of explosives), an upward departure under §56K2.6 (Weapons and Dangerous Instru-
mentalities) may be warranted.

In addition, for purposes of subsection (¢)(1)(A), “that other offense” means, with respect to an
offense under 18 U.S.C. § 842(p)(2), the underlying Federal crime of violence.

Effective November 1, 1987. Amended effective November 1, 1989 (amendment 183); November 1, 1991
(amendment 373); November 1, 1992 (amendment 471); November 1, 1993 (amendment 478); November 1,
1995 (amendment 534); November 1, 1997 (amendment 568); November 1, 1998 (amendment 586); Novem-
ber 1, 2001 (amendments 629 and 630); November 1, 2002 (amendment 646); November 1, 2003 (amend-
ment 655); November 1, 2007 (amendment 700); November 1, 2010 (amendments 746 and 747).

Historical
Note

82K1.4. Arson; Property Damage by Use of Explosives

246

(a) Base Offense Level (Apply the Greatest):

(1) 24, if the offense (A) created a substantial risk of death or serious bod-
ily injury to any person other than a participant in the offense, and
that risk was created knowingly; or (B) involved the destruction or
attempted destruction of a dwelling, an airport, an aircraft, a mass
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transportation facility, a mass transportation vehicle, a maritime fa-
cility, a vessel, or a vessel’s cargo, a public transportation system, a
state or government facility, an infrastructure facility, or a place of
public use;

(2) 20, if the offense (A) created a substantial risk of death or serious bod-
ily injury to any person other than a participant in the offense; (B) in-
volved the destruction or attempted destruction of a structure other
than (1) a dwelling, or (ii) an airport, an aircraft, a mass transporta-
tion facility, a mass transportation vehicle, a maritime facility, a ves-
sel, or a vessel’s cargo, a public transportation system, a state or gov-
ernment facility, an infrastructure facility, or a place of public use; or
(C) endangered (1) a dwelling, (i1) a structure other than a dwelling,
or (iii) an airport, an aircraft, a mass transportation facility, a mass
transportation vehicle, a maritime facility, a vessel, or a vessel’s
cargo, a public transportation system, a state or government facility,
an infrastructure facility, or a place of public use;

(3) 16, if the offense involved the destruction of or tampering with aids to
maritime navigation; or

(4) 2 plus the offense level from §2B1.1 (Theft, Property Destruction, and
Fraud).

(b) Specific Offense Characteristics

(1) If the offense was committed to conceal another offense, increase by
2 levels.

(2) Ifthe base offense level is not determined under (a)(4), and the offense
occurred on a national cemetery, increase by 2 levels.

(¢) Cross Reference

(1) Ifdeath resulted, or the offense was intended to cause death or serious
bodily injury, apply the most analogous guideline from Chapter Two,
Part A (Offenses Against the Person) if the resulting offense level is
greater than that determined above.

Commentary

Statutory Provisions: 18 U.S.C. §§ 32(a), (b), 33, 81, 844(f), (h) (only in the case of an offense com-
mitted prior to November 18, 1988), (i), 1855, 1992(a)(1), (a)(2), (a)(4), 2275, 2282A, 2282B, 2291,
2332a, 2332f; 49 U.S.C. § 60123(b). For additional statutory provision(s), see Appendix A (Statutory
Index).
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Application Notes:

1.

Definitions.—For purposes of this guideline:

“Aids to maritime navigation” means any device external to a vessel intended to assist the
navigator to determine position or save course, or to warn of dangers or obstructions to naviga-
tion.

“Explosives” includes any explosive, explosive material, or destructive device.

“Maritime facility’ means any structure or facility of any kind located in, on, under, or adjacent
to any waters subject to the jurisdiction of the United States and used, operated, or maintained
by a public or private entity, including any contiguous or adjoining property under common own-
ership or operation.

“National cemetery’ means a cemetery (A) established under section 2400 of title 38, United
States Code; or (B) under the jurisdiction of the Secretary of the Army, the Secretary of the Navy,
the Secretary of the Air Force, or the Secretary of the Interior.

“Mass transportation” has the meaning given that term in 18 U.S.C. § 1992(d)(7).

“State or government facility’, “infrastructure facility’, “place of public use’, and “public
transportation system” have the meaning given those terms in 18 U.S.C. § 2332f(e)(3), (5), (6),
and (7), respectively.

“Vessel” includes every description of watercraft or other artificial contrivance used, or capable
of being used, as a means of transportation on water.

Risk of Death or Serious Bodily Injury.—Creating a substantial risk of death or serious
bodily injury includes creating that risk to fire fighters and other emergency and law enforcement
personnel who respond to or investigate an offense.

Upward Departure Provision.—If bodily injury resulted, an upward departure may be war-
ranted. See Chapter Five, Part K (Departures).

Background: Subsection (b)(2) implements the directive to the Commission in section 2 of Public
Law 105-101.

Effective November 1, 1987. Amended effective November 1, 1989 (amendments 182, 184, and 185); Novem-
Historical | ber 1, 1990 (amendment 330); November 1, 1991 (amendment 404); November 1, 1998 (amendment 576);

Note November 1, 2001 (amendment 617); November 1, 2002 (amendment 637); November 1, 2003 (amend-
ment 655); November 1, 2007 (amendments 699 and 700); November 1, 2014 (amendment 781).

§2K1.5. Possessing Dangerous Weapons or Materials While Boarding or Aboard an

Aircraft

248

(a) Base Offense Level: 9
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(b) Specific Offense Characteristics

(©

If more than one applies, use the greatest:

(1) If the offense was committed willfully and without regard for the
safety of human life, or with reckless disregard for the safety of hu-
man life, increase by 15 levels.

(2) If the defendant was prohibited by another federal law from pos-
sessing the weapon or material, increase by 2 levels.

(3) If the defendant’s possession of the weapon or material would have

been lawful but for 49 U.S.C. § 46505 and he acted with mere negli-
gence, decrease by 3 levels.

Cross Reference

(1)

If the defendant used or possessed the weapon or material in commit-
ting or attempting another offense, apply the guideline for such other
offense, or §2X1.1 (Attempt, Solicitation, or Conspiracy), as appropri-
ate, if the resulting offense level is greater than that determined
above.

Commentary

Statutory Provision: 49 U.S.C. § 46505 (formerly 49 U.S.C. § 1472(1)).

Background: This guideline provides an enhancement where the defendant was a person prohibited
by federal law from possession of the weapon or material. A decrease is provided in a case of mere
negligence where the defendant was otherwise authorized to possess the weapon or material.

Historical
Note

Effective November 1, 1987. Amended effective November 1, 1989 (amendments 182, 186, 187, and 303);
November 1, 1991 (amendment 404); November 1, 1992 (amendment 443); November 1, 1995 (amend-
ment 534); November 1, 1997 (amendment 560).

§2K1.6. Licensee Recordkeeping Violations Involving Explosive Materials

(a) Base Offense Level: 6

(b) Cross Reference

ey

If a recordkeeping offense reflected an effort to conceal a substantive
explosive materials offense, apply §2K1.3 (Unlawful Receipt, Posses-
sion, or Transportation of Explosives Materials; Prohibited Transac-
tions Involving Explosive Materials).
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Commentary

Statutory Provisions: 18 U.S.C. § 842(f), (g).

Background: The above-referenced provisions are recordkeeping offenses applicable only to “licen-

sees,” who are defined at 18 U.S.C. § 841(m).

Historical
Note

Effective November 1, 1991 (amendment 373). A former §2K1.6 (Shipping, Transporting, or Receiving Ex-
plosives with Felonious Intent or Knowledge; Using or Carrying Explosives in Certain Crimes), effective
November 1, 1987, amended effective November 1, 1989 (amendment 303) and November 1, 1990 (amend-
ment 331), was deleted by consolidation with §2K1.3 effective November 1, 1991 (amendment 373).

Historical
Note

Section 2K1.7 (Use of Fire or Explosives to Commit a Federal Felony), effective November 1, 1989 (amend-
ment 188), amended effective November 1, 1990 (amendment 332), was deleted by consolidation with §2K2.4

effective November 1, 1993 (amendment 481).

2. FIREARMS

* * * * *

8§2K2.1. Unlawful Receipt, Possession, or Transportation of Firearms or Ammunition;
Prohibited Transactions Involving Firearms or Ammunition

(a) Base Offense Level (Apply the Greatest):

(1)

@)

3)

26, if (A) the offense involved a (1) semiautomatic firearm that is ca-
pable of accepting a large capacity magazine; or (i1) firearm that is
described in 26 U.S.C. § 5845(a); and (B) the defendant committed any
part of the instant offense subsequent to sustaining at least two felony
convictions of either a crime of violence or a controlled substance of-
fense;

24, if the defendant committed any part of the instant offense subse-
quent to sustaining at least two felony convictions of either a crime of
violence or a controlled substance offense;

22, if (A) the offense involved a (1) semiautomatic firearm that is ca-
pable of accepting a large capacity magazine; or (i1) firearm that is
described in 26 U.S.C. § 5845(a); and (B) the defendant committed any
part of the instant offense subsequent to sustaining one felony convic-
tion of either a crime of violence or a controlled substance offense;
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(4) 20, if—

(A) the defendant committed any part of the instant offense subse-
quent to sustaining one felony conviction of either a crime of vio-
lence or a controlled substance offense; or

(B) the (i) offense involved a (I) semiautomatic firearm that is capa-
ble of accepting a large capacity magazine; or (II) firearm that is
described in 26 U.S.C. § 5845(a); and (i1) defendant (I) was a pro-
hibited person at the time the defendant committed the instant
offense; (II) is convicted under 18 U.S.C. § 922(d); or (III) is con-
victed under 18 U.S.C. § 922(a)(6) or § 924(a)(1)(A) and commit-
ted the offense with knowledge, intent, or reason to believe that
the offense would result in the transfer of a firearm or ammuni-
tion to a prohibited person;

(5) 18, if the offense involved a firearm described in 26 U.S.C. § 5845(a);

(6) 14, if the defendant (A) was a prohibited person at the time the de-
fendant committed the instant offense; (B) is convicted under
18 U.S.C. § 922(d); or (C) 1s convicted under 18 U.S.C. § 922(a)(6) or
§ 924(a)(1)(A) and committed the offense with knowledge, intent, or
reason to believe that the offense would result in the transfer of a fire-
arm or ammunition to a prohibited person;

(7) 12, except as provided below; or

(8) 6, if the defendant is convicted under 18 U.S.C. § 922(c), (e), (f), (m),
(s), (t), or (x)(1), or 18 U.S.C. § 1715.

Specific Offense Characteristics

(1) If the offense involved three or more firearms, increase as follows:

NUMBER OF FIREARMS INCREASE IN LEVEL
(A) 3-7 add 2
(B) 8-24 add 4
©) 25-99 add 6
(D) 100-199 add 8
(E) 200 or more add 10.

(2) If the defendant, other than a defendant subject to subsection (a)(1),
(a)(2), (a)(3), (a)(4), or (a)(5), possessed all ammunition and firearms
solely for lawful sporting purposes or collection, and did not unlaw-
fully discharge or otherwise unlawfully use such firearms or ammu-
nition, decrease the offense level determined above to level 6.
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(3) If the offense involved—

(A) a destructive device that is a portable rocket, a missile, or a de-
vice for use in launching a portable rocket or a missile, increase
by 15 levels; or

(B) a destructive device other than a destructive device referred to in
subdivision (A), increase by 2 levels.

(4) If any firearm (A) was stolen, increase by 2 levels; or (B) had an al-
tered or obliterated serial number, increase by 4 levels.

The cumulative offense level determined from the application of subsec-
tions (b)(1) through (b)(4) may not exceed level 29, except if subsec-
tion (b)(3)(A) applies.

(5) If the defendant engaged in the trafficking of firearms, increase by
4 levels.

(6) If the defendant—

(A) possessed any firearm or ammunition while leaving or attempt-
ing to leave the United States, or possessed or transferred any
firearm or ammunition with knowledge, intent, or reason to be-
lieve that it would be transported out of the United States; or

(B) used or possessed any firearm or ammunition in connection with
another felony offense; or possessed or transferred any firearm
or ammunition with knowledge, intent, or reason to believe that
it would be used or possessed in connection with another felony
offense,

increase by 4 levels. If the resulting offense level is less than level 18,
increase to level 18.

(7) If a recordkeeping offense reflected an effort to conceal a substantive
offense involving firearms or ammunition, increase to the offense level
for the substantive offense.

Cross Reference

(1) If the defendant used or possessed any firearm or ammunition cited
in the offense of conviction in connection with the commission or at-
tempted commission of another offense, or possessed or transferred a
firearm or ammunition cited in the offense of conviction with
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knowledge or intent that it would be used or possessed in connection
with another offense, apply—

(A) §2X1.1 (Attempt, Solicitation, or Conspiracy) in respect to that
other offense, if the resulting offense level is greater than that
determined above; or

(B) if death resulted, the most analogous offense guideline from
Chapter Two, Part A, Subpart 1 (Homicide), if the resulting of-
fense level is greater than that determined above.

Commentary

Statutory Provisions: 18 U.S.C. §§ 922(a)—(p), (r)—(w), (x)(1), 924(a), (b), (e)—(1), (k)—(0), 1715, 2332g;
26 U.S.C. § 5861(a)—(1). For additional statutory provisions, see Appendix A (Statutory Index).

Application Notes:

1.

Definitions.—For purposes of this guideline:
“Ammunition” has the meaning given that term in 18 U.S.C. § 921(a)(17)(A).

“Controlled substance offense” has the meaning given that term in §4B1.2(b) and Application
Note 1 of the Commentary to §4B1.2 (Definitions of Terms Used in Section 4B1.1).

“Crime of violence” has the meaning given that term in §4B1.2(a) and Application Note 1 of the
Commentary to §4B1.2.

“Destructive device” has the meaning given that term in 26 U.S.C. § 5845(f).

“Felony conviction” means a prior adult federal or state conviction for an offense punishable by
death or imprisonment for a term exceeding one year, regardless of whether such offense is spe-
cifically designated as a felony and regardless of the actual sentence imposed. A conviction for
an offense committed at age eighteen years or older is an adult conviction. A conviction for an
offense committed prior to age eighteen years is an adult conviction if it is classified as an adult
conviction under the laws of the jurisdiction in which the defendant was convicted (e.g., a federal
conviction for an offense committed prior to the defendant’s eighteenth birthday is an adult con-
viction if the defendant was expressly proceeded against as an adult).

“Firearm” has the meaning given that term in 18 U.S.C. § 921(a)(3).

Semiautomatic Firearm That Is Capable of Accepting a Large Capacity Magazine.—
For purposes of subsections (a)(1), (a)(3), and (a)(4), a “semiautomatic firearm that is capable
of accepting a large capacity magazine” means a semiautomatic firearm that has the ability
to fire many rounds without reloading because at the time of the offense (A) the firearm had
attached to it a magazine or similar device that could accept more than 15 rounds of ammunition;
or (B) a magazine or similar device that could accept more than 15 rounds of ammunition was in
close proximity to the firearm. This definition does not include a semiautomatic firearm with an
attached tubular device capable of operating only with .22 caliber rim fire ammunition.

Definition of “Prohibited Person”.—For purposes of subsections (a)(4)(B) and (a)(6), “pro-
hibited person” means any person described in 18 U.S.C. § 922(g) or § 922(n).
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4. Application of Subsection (a)(7).—Subsection (a)(7) includes the interstate transportation or
interstate distribution of firearms, which is frequently committed in violation of state, local, or
other federal law restricting the possession of firearms, or for some other underlying unlawful
purpose. In the unusual case in which it is established that neither avoidance of state, local, or
other federal firearms law, nor any other underlying unlawful purpose was involved, a reduction
in the base offense level to no lower than level 6 may be warranted to reflect the less serious
nature of the violation.

5. Application of Subsection (b)(1).—For purposes of calculating the number of firearms under
subsection (b)(1), count only those firearms that were unlawfully sought to be obtained, unlaw-
fully possessed, or unlawfully distributed, including any firearm that a defendant obtained or
attempted to obtain by making a false statement to a licensed dealer.

6. Application of Subsection (b)(2).—Under subsection (b)(2), “lawful sporting purposes or col-
lection” as determined by the surrounding circumstances, provides for a reduction to an offense
level of 6. Relevant surrounding circumstances include the number and type of firearms, the
amount and type of ammunition, the location and circumstances of possession and actual use,
the nature of the defendant’s criminal history (e.g., prior convictions for offenses involving fire-
arms), and the extent to which possession was restricted by local law. Note that where the base
offense level is determined under subsections (a)(1)—(a)(5), subsection (b)(2) is not applicable.

7. Destructive Devices.—A defendant whose offense involves a destructive device receives both
the base offense level from the subsection applicable to a firearm listed in 26 U.S.C. § 5845(a)
(e.g., subsection (a)(1), (a)(3), (a)(4)(B), or (a)(5)), and the applicable enhancement under subsec-
tion (b)(3). Such devices pose a considerably greater risk to the public welfare than other National
Firearms Act weapons.

Offenses involving such devices cover a wide range of offense conduct and involve different de-
grees of risk to the public welfare depending on the type of destructive device involved and the
location or manner in which that destructive device was possessed or transported. For example,
a pipe bomb in a populated train station creates a substantially greater risk to the public welfare,
and a substantially greater risk of death or serious bodily injury, than an incendiary device in
an isolated area. In a case in which the cumulative result of the increased base offense level and
the enhancement under subsection (b)(3) does not adequately capture the seriousness of the of-
fense because of the type of destructive device involved, the risk to the public welfare, or the risk

of death or serious bodily injury that the destructive device created, an upward departure may
be warranted. See also §§5K2.1 (Death), 5K2.2 (Physical Injury), and 5K2.14 (Public Welfare).

8. Application of Subsection (b)(4).—

(A) Interaction with Subsection (a)(7).—If the only offense to which §2K2.1 applies is
18 U.S.C. § 922(1), (j), or (u), or 18 U.S.C. § 924(]) or (m) (offenses involving a stolen firearm
or stolen ammunition) and the base offense level is determined under subsection (a)(7), do
not apply the enhancement in subsection (b)(4)(A). This is because the base offense level
takes into account that the firearm or ammunition was stolen. However, if the offense in-
volved a firearm with an altered or obliterated serial number, apply subsection (b)(4)(B).

Similarly, if the offense to which §2K2.1 applies is 18 U.S.C. § 922(k) or 26 U.S.C. § 5861(g)
or (h) (offenses involving an altered or obliterated serial number) and the base offense level
is determined under subsection (a)(7), do not apply the enhancement in subsection (b)(4)(B).
This is because the base offense level takes into account that the firearm had an altered or
obliterated serial number. However, it the offense involved a stolen firearm or stolen am-
munition, apply subsection (b)(4)(A).
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(B) Knowledge or Reason to Believe.—Subsection (b)(4) applies regardless of whether the
defendant knew or had reason to believe that the firearm was stolen or had an altered or
obliterated serial number.

Application of Subsection (b)(7).—Under subsection (b)(7), if a record-keeping offense was
committed to conceal a substantive firearms or ammunition offense, the offense level is increased
to the offense level for the substantive firearms or ammunition offense (e.g., if the defendant
falsifies a record to conceal the sale of a firearm to a prohibited person, the offense level is in-
creased to the offense level applicable to the sale of a firearm to a prohibited person).

Prior Felony Convictions.—For purposes of applying subsection (a)(1), (2), (3), or (4)(A), use
only those felony convictions that receive criminal history points under §4A1.1(a), (b), or (c). In
addition, for purposes of applying subsection (a)(1) and (a)(2), use only those felony convictions
that are counted separately under §4A1.1(a), (b), or (c). See §4A1.2(a)(2).

Prior felony conviction(s) resulting in an increased base offense level under subsection (a)(1),
(a)(2), (@)(3), (a)(4)(A), (a)(4)(B), or (a)(6) are also counted for purposes of determining criminal
history points pursuant to Chapter Four, Part A (Criminal History).

Upward Departure Provisions.—An upward departure may be warranted in any of the fol-
lowing circumstances: (A) the number of firearms substantially exceeded 200; (B) the offense
involved multiple National Firearms Act weapons (e.g., machineguns, destructive devices), mili-
tary type assault rifles, non-detectable (“plastic”) firearms (defined at 18 U.S.C. § 922(p)); (C) the
offense involved large quantities of armor-piercing ammunition (defined at 18 U.S.C.
§ 921(a)(17)(B)); or (D) the offense posed a substantial risk of death or bodily injury to multiple
individuals (see Application Note 7).

Armed Career Criminal.—A defendant who is subject to an enhanced sentence under the pro-
visions of 18 U.S.C. § 924(e) is an Armed Career Criminal. See §4B1.4.

Application of Subsection (b)(5).—

(A) In General.—Subsection (b)(5) applies, regardless of whether anything of value was ex-
changed, if the defendant—

(1) transported, transferred, or otherwise disposed of two or more firearms to another
individual, or received two or more firearms with the intent to transport, transfer, or

otherwise dispose of firearms to another individual; and

(11) knew or had reason to believe that such conduct would result in the transport, trans-
fer, or disposal of a firearm to an individual—

(I)  whose possession or receipt of the firearm would be unlawful; or
(II) who intended to use or dispose of the firearm unlawfully.
(B) Definitions.—For purposes of this subsection:
“Individual whose possession or receipt of the firearm would be unlawful’ means
an individual who (i) has a prior conviction for a crime of violence, a controlled substance

offense, or a misdemeanor crime of domestic violence; or (ii) at the time of the offense was
under a criminal justice sentence, including probation, parole, supervised release, impris-
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onment, work release, or escape status. “Crime of violence” and “controlled substance of-
fense” have the meaning given those terms in §4B1.2 (Definitions of Terms Used in Sec-
tion 4B1.1). “Misdemeanor crime of domestic violence” has the meaning given that term in
18 U.S.C. § 921(a)(33)(A).

The term “defendant’, consistent with §1B1.3 (Relevant Conduct), limits the accountabil-
ity of the defendant to the defendant’s own conduct and conduct that the defendant aided
or abetted, counseled, commanded, induced, procured, or willfully caused.

(C) Upward Departure Provision.—If the defendant trafficked substantially more than
25 firearms, an upward departure may be warranted.

(D) Interaction with Other Subsections.—In a case in which three or more firearms were
both possessed and trafficked, apply both subsections (b)(1) and (b)(5). If the defendant used
or transferred one of such firearms in connection with another felony offense (i.e., an offense
other than a firearms possession or trafficking offense) an enhancement under subsec-
tion (b)(6)(B) also would apply.

14. Application of Subsections (b)(6)(B) and (c)(1).—

(A) In General.—Subsections (b)(6)(B) and (c)(1) apply if the firearm or ammunition facili-
tated, or had the potential of facilitating, another felony offense or another offense, respec-
tively. However, subsection (c)(1) contains the additional requirement that the firearm or
ammunition be cited in the offense of conviction.

(B) Application When Other Offense is Burglary or Drug Offense.—Subsec-
tions (b)(6)(B) and (c)(1) apply (i) in a case in which a defendant who, during the course of
a burglary, finds and takes a firearm, even if the defendant did not engage in any other
conduct with that firearm during the course of the burglary; and (i) in the case of a drug
trafficking offense in which a firearm is found in close proximity to drugs, drug-manufac-
turing materials, or drug paraphernalia. In these cases, application of subsections (b)(6)(B)
and, if the firearm was cited in the offense of conviction, (c)(1) is warranted because the
presence of the firearm has the potential of facilitating another felony offense or another
offense, respectively.

(C) Definitions.—

“Another felony offense”, for purposes of subsection (b)(6)(B), means any federal, state, or
local offense, other than the explosive or firearms possession or trafficking offense, punish-
able by imprisonment for a term exceeding one year, regardless of whether a criminal
charge was brought, or a conviction obtained.

“Another offense”, for purposes of subsection (c¢)(1), means any federal, state, or local of-
fense, other than the explosive or firearms possession or trafficking offense, regardless of
whether a criminal charge was brought, or a conviction obtained.

(D) Upward Departure Provision.—In a case in which the defendant used or possessed a
firearm or explosive to facilitate another firearms or explosives offense (e.g., the defendant
used or possessed a firearm to protect the delivery of an unlawful shipment of explosives),
an upward departure under §5K2.6 (Weapons and Dangerous Instrumentalities) may be
warranted.
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Relationship Between the Instant Offense and the Other Offense.—In determining
whether subsections (b)(6)(B) and (c)(1) apply, the court must consider the relationship be-
tween the instant offense and the other offense, consistent with relevant conduct principles.
See §1B1.3(a)(1)—(4) and accompanying commentary.

In determining whether subsection (c)(1) applies, the court must also consider whether the
firearm used in the other offense was a firearm cited in the offense of conviction.

For example:

@)

(i)

Firearm Cited in the Offense of Conviction. Defendant A’s offense of conviction
is for unlawfully possessing a shotgun on October 15. The court determines that, on
the preceding February 10, Defendant A used the shotgun in connection with a rob-
bery. Ordinarily, under these circumstances, subsection (b)(6)(B) applies, and the
cross reference in subsection (c)(1) also applies if it results in a greater offense level.

Ordinarily, the unlawful possession of the shotgun on February 10 will be “part of the
same course of conduct or common scheme or plan” as the unlawful possession of the
same shotgun on October 15. See §1B1.3(a)(2) and accompanying commentary (includ-
ing, in particular, the factors discussed in Application Note 5(B) to §1B1.3). The use
of the shotgun “in connection with” the robbery is relevant conduct because it is a
factor specified in subsections (b)(6)(B) and (c)(1). See §1B1.3(a)(4) (“any other infor-
mation specified in the applicable guideline”).

Firearm Not Cited in the Offense of Conviction. Defendant B’s offense of convic-
tion is for unlawfully possessing a shotgun on October 15. The court determines that,
on the preceding February 10, Defendant B unlawfully possessed a handgun (not cited
in the offense of conviction) and used the handgun in connection with a robbery.

Subsection (b)(6)(B). In determining whether subsection (b)(6)(B) applies, the
threshold question for the court is whether the two unlawful possession offenses (the
shotgun on October 15 and the handgun on February 10) were “part of the same course
of conduct or common scheme or plan”. See §1B1.3(a)(2) and accompanying commen-
tary (including, in particular, the factors discussed in Application Note 5(B) to
§1B1.3).

If they were, then the handgun possession offense is relevant conduct to the shotgun
possession offense, and the use of the handgun “in connection with” the robbery is
relevant conduct because it 1is a factor specified in subsection (b)(6)(B).
See §1B1.3(a)(4) (“any other information specified in the applicable guideline”). Ac-
cordingly, subsection (b)(6)(B) applies.

On the other hand, if the court determines that the two unlawful possession offenses
were not “part of the same course of conduct or common scheme or plan,” then the
handgun possession offense is not relevant conduct to the shotgun possession offense
and subsection (b)(6)(B) does not apply.

Subsection (c)(1). Under these circumstances, the cross reference in subsection (c)(1)
does not apply, because the handgun was not cited in the offense of conviction.

Certain Convictions Under 18 U.S.C. §§ 922(a)(6), 922(d), and 924(a)(1)(A).—In a case in

which the defendant is convicted under 18 U.S.C. §§ 922(a)(6), 922(d), or 924(a)(1)(A), a down-
ward departure may be warranted if (A) none of the enhancements in subsection (b) apply, (B) the

defendant was motivated by an intimate or familial relationship or by threats or fear to commit
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the offense and was otherwise unlikely to commit such an offense, and (C) the defendant received
no monetary compensation from the offense.

Effective November 1, 1987. Amended effective November 1, 1989 (amendment 189); November 1, 1990
(amendment 333); November 1, 1991 (amendment 374); November 1, 1992 (amendment 471); November 1,
1993 (amendment 478); November 1, 1995 (amendment 522); November 1, 1997 (amendments 568 and 575);
Historical | November 1, 1998 (amendments 578 and 586); November 1, 2000 (amendment 605); November 1, 2001

Note (amendments 629-631); November 1, 2004 (amendment 669); November 1, 2005 (amendments 679 and 680);
November 1, 2006 (amendments 686, 691, and 696); November 1, 2007 (amendment 707); November 1, 2010
(amendment 746); November 1, 2011 (amendment 753); November 1, 2014 (amendment 784); November 1,
2015 (amendments 790 and 797); November 1, 2016 (amendment 804).

Section 2K2.2 (Unlawful Trafficking and Other Prohibited Transactions Involving Firearms), effective No-
Historical | vember 1, 1987, amended effective January 15, 1988 (amendment 34), November 1, 1989 (amendment 189),

Note and November 1, 1990 (amendment 333), was deleted by consolidation with §2K2.1 effective November 1,
1991 (amendment 374).

Section 2K2.3 (Receiving, Transporting, Shipping or Transferring a Firearm or Ammunition With Intent to
Commit Another Offense, or With Knowledge that It Will Be Used in Committing Another Offense), effective
Historical | November 1, 1989 (amendment 189), was deleted by consolidation with §2K2.1 effective November 1, 1991

Note (amendment 374). A former §2K2.3 (Prohibited Transactions in or Shipment of Firearms and Other Weap-
ons), effective November 1, 1987, was deleted by consolidation with §2K2.2 effective November 1, 1989
(amendment 189).

§2K2.4. Use of Firearm, Armor-Piercing Ammunition, or Explosive During or in Relation
to Certain Crimes

(a) Ifthe defendant, whether or not convicted of another crime, was convicted
of violating section 844(h) of title 18, United States Code, the guideline
sentence is the term of imprisonment required by statute. Chapters Three
(Adjustments) and Four (Criminal History and Criminal Livelihood) shall
not apply to that count of conviction.

(b) Except as provided in subsection (c), if the defendant, whether or not con-
victed of another crime, was convicted of violating section 924(c) or sec-
tion 929(a) of title 18, United States Code, the guideline sentence is the
minimum term of imprisonment required by statute. Chapters Three and
Four shall not apply to that count of conviction.

(c) If the defendant (1) was convicted of violating section 924(c) or sec-
tion 929(a) of title 18, United States Code; and (2) as a result of that con-

viction (alone or in addition to another offense of conviction), is determined
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to be a career offender under §4B1.1 (Career Offender), the guideline sen-
tence shall be determined under §4B1.1(c). Except for §§3E1.1 (Acceptance
of Responsibility), 4B1.1, and 4B1.2 (Definitions of Terms Used in Sec-
tion 4B1.1), Chapters Three and Four shall not apply to that count of con-
viction.

(d) Special Instructions for Fines

(1) Where there is a federal conviction for the underlying offense, the fine
guideline shall be the fine guideline that would have been applicable
had there only been a conviction for the underlying offense. This
guideline shall be used as a consolidated fine guideline for both the
underlying offense and the conviction underlying this section.

Commentary

Statutory Provisions: 18 U.S.C. §§ 844(h), 924(c), 929(a).

Application Notes:

1.

Application of Subsection (a).—Section 844(h) of title 18, United State Code, provides a man-
datory term of imprisonment of 10 years (or 20 years for the second or subsequent offense). Ac-
cordingly, the guideline sentence for a defendant convicted under 18 U.S.C. § 844(h) is the term
required by that statute. Section 844(h) of title 18, United State Code, also requires a term of
imprisonment imposed under this section to run consecutively to any other term of imprison-
ment.

Application of Subsection (b).—

(A) In General.—Sections 924(c) and 929(a) of title 18, United States Code, provide mandatory
minimum terms of imprisonment (e.g., not less than five years). Except as provided in sub-
section (c), in a case in which the defendant is convicted under 18 U.S.C. § 924(c) or § 929(a),
the guideline sentence is the minimum term required by the relevant statute. Each of
18 U.S.C. §§ 924(c) and 929(a) also requires that a term of imprisonment imposed under
that section shall run consecutively to any other term of imprisonment.

(B) Upward Departure Provision.—In a case in which the guideline sentence is determined
under subsection (b), a sentence above the minimum term required by 18 U.S.C. § 924(c) or
§ 929(a) is an upward departure from the guideline sentence. A departure may be war-
ranted, for example, to reflect the seriousness of the defendant’s criminal history in a case
in which the defendant is convicted of an 18 U.S.C. § 924(c) or § 929(a) offense but is not
determined to be a career offender under §4B1.1.

Application of Subsection (c).—In a case in which the defendant (A) was convicted of violating
18 U.S.C. § 924(c) or 18 U.S.C. § 929(a); and (B) as a result of that conviction (alone or in addition
to another offense of conviction), is determined to be a career offender under §4B1.1 (Career
Offender), the guideline sentence shall be determined under §4B1.1(c). In a case involving mul-
tiple counts, the sentence shall be imposed according to the rules in subsection (e) of §5G1.2
(Sentencing on Multiple Counts of Conviction)

Weapon Enhancement.—If a sentence under this guideline is imposed in conjunction with a
sentence for an underlying offense, do not apply any specific offense characteristic for possession,
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brandishing, use, or discharge of an explosive or firearm when determining the sentence for the
underlying offense. A sentence under this guideline accounts for any explosive or weapon en-
hancement for the underlying offense of conviction, including any such enhancement that would
apply based on conduct for which the defendant is accountable under §1B1.3 (Relevant Conduct).
Do not apply any weapon enhancement in the guideline for the underlying offense, for example,
if (A) a co-defendant, as part of the jointly undertaken criminal activity, possessed a firearm
different from the one for which the defendant was convicted under 18 U.S.C. § 924(c); or (B) in
an ongoing drug trafficking offense, the defendant possessed a firearm other than the one for
which the defendant was convicted under 18 U.S.C. § 924(c). However, if a defendant is convicted
of two armed bank robberies, but is convicted under 18 U.S.C. § 924(c) in connection with only
one of the robberies, a weapon enhancement would apply to the bank robbery which was not the
basis for the 18 U.S.C. § 924(c) conviction.

A sentence under this guideline also accounts for conduct that would subject the defendant to an
enhancement under §2D1.1(b)(2) (pertaining to use of violence, credible threat to use violence, or
directing the use of violence). Do not apply that enhancement when determining the sentence for
the underlying offense.

If the explosive or weapon that was possessed, brandished, used, or discharged in the course of
the underlying offense also results in a conviction that would subject the defendant to an en-
hancement under §2K1.3(b)(3) (pertaining to possession of explosive material in connection with
another felony offense) or §2K2.1(b)(6)(B) (pertaining to possession of any firearm or ammunition
in connection with another felony offense), do not apply that enhancement. A sentence under this
guideline accounts for the conduct covered by these enhancements because of the relatedness of
that conduct to the conduct that forms the basis for the conviction under 18 U.S.C. § 844(h),
§ 924(c) or § 929(a). For example, if in addition to a conviction for an underlying offense of armed
bank robbery, the defendant was convicted of being a felon in possession under 18 U.S.C. § 922(g),
the enhancement under §2K2.1(b)(6)(B) would not apply.

In a few cases in which the defendant is determined not to be a career offender, the offense level
for the underlying offense determined under the preceding paragraphs may result in a guideline
range that, when combined with the mandatory consecutive sentence under 18 U.S.C. § 844(h),
§ 924(c), or § 929(a), produces a total maximum penalty that is less than the maximum of the
guideline range that would have resulted had there not been a count of conviction under
18 U.S.C. § 844(h), § 924(c), or § 929(a) (i.e., the guideline range that would have resulted if the
enhancements for possession, use, or discharge of a firearm had been applied). In such a case, an
upward departure may be warranted so that the conviction under 18 U.S.C. § 844(h), § 924(c), or
§ 929(a) does not result in a decrease in the total punishment. An upward departure under this
paragraph shall not exceed the maximum of the guideline range that would have resulted had
there not been a count of conviction under 18 U.S.C. § 844(h), § 924(c), or § 929(a).

5. Chapters Three and Four.—Except for those cases covered by subsection (c), do not apply
Chapter Three (Adjustments) and Chapter Four (Criminal History and Criminal Livelihood) to
any offense sentenced under this guideline. Such offenses are excluded from application of those
chapters because the guideline sentence for each offense is determined only by the relevant stat-
ute. See §§3D1.1 (Procedure for Determining Offense Level on Multiple Counts) and 5G1.2. In
determining the guideline sentence for those cases covered by subsection (c): (A) the adjustment
in §3E1.1 (Acceptance of Responsibility) may apply, as provided in §4B1.1(c); and (B) no other
adjustments in Chapter Three and no provisions of Chapter Four, other than §§4B1.1 and 4B1.2,
shall apply.

6. Terms of Supervised Release.—Imposition of a term of supervised release is governed by the
provisions of §5D1.1 (Imposition of a Term of Supervised Release).
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7. Fines.—Subsection (d) sets forth special provisions concerning the imposition of fines. Where
there is also a conviction for the underlying offense, a consolidated fine guideline is determined
by the offense level that would have applied to the underlying offense absent a conviction under
18 U.S.C. § 844(h), § 924(c), or § 929(a). This is required because the offense level for the under-
lying offense may be reduced when there is also a conviction under 18 U.S.C. § 844(h), § 924(c),
or § 929(a) in that any specific offense characteristic for possession, brandishing, use, or dis-
charge of a firearm is not applied (see Application Note 4). The Commission has not established
a fine guideline range for the unusual case in which there is no conviction for the underlying
offense, although a fine is authorized under 18 U.S.C. § 3571.

Background: Section 844(h) of title 18, United States Code, provides a mandatory term of imprison-
ment. Sections 924(c) and 929(a) of title 18, United States Code, provide mandatory minimum terms
of imprisonment. A sentence imposed pursuant to any of these statutes must be imposed to run con-
secutively to any other term of imprisonment. To avoid double counting, when a sentence under this
section is imposed in conjunction with a sentence for an underlying offense, any specific offense char-
acteristic for explosive or firearm discharge, use, brandishing, or possession is not applied in respect
to such underlying offense.

Historical
Note

Effective November 1, 1987. Amended effective November 1, 1989 (amendment 190); November 1, 1990
(amendment 332); November 1, 1991 (amendment 405); November 1, 1993 (amendments 481 and 489); No-
vember 1, 2000 (amendments 598, 599, and 600); November 1, 2002 (amendment 642); November 1, 2006
(amendment 696); November 1, 2010 (amendment 748); November 1, 2011 (amendments 750 and 760).

82K2.5. Possession of Firearm or Dangerous Weapon in Federal Facility; Possession
or Discharge of Firearm in School Zone

(a) Base Offense Level: 6

(b) Specific Offense Characteristic

(©

1) Tf—

(A) the defendant unlawfully possessed or caused any firearm or
dangerous weapon to be present in a federal court facility; or

(B) the defendant unlawfully possessed or caused any firearm to be
present in a school zone,

increase by 2 levels.

Cross Reference

(1) If the defendant used or possessed any firearm or dangerous weapon
In connection with the commission or attempted commission of an-
other offense, or possessed or transferred a firearm or dangerous

weapon with knowledge or intent that it would be used or possessed
in connection with another offense, apply—
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(A) §2X1.1 (Attempt, Solicitation, or Conspiracy) in respect to that
other offense if the resulting offense level is greater than that
determined above; or

(B) if death resulted, the most analogous offense guideline from
Chapter Two, Part A, Subpart 1 (Homicide), if the resulting of-
fense level is greater than that determined above.

Commentary

Statutory Provisions: 18 U.S.C. §§ 922(q), 930; 40 U.S.C. § 5104(e)(1).

Application Notes:

1.

“Dangerous weapon” and “firearm” are defined in the Commentary to §1B1.1 (Application
Instructions).

“Federal court facility” includes the courtroom; judges’ chambers; witness rooms; jury deliber-
ation rooms; attorney conference rooms; prisoner holding cells; offices and parking facilities of
the court clerks, the United States attorney, and the United States marshal; probation and parole
offices; and adjoining corridors and parking facilities of any court of the United States. See 18
U.S.C. § 930(g)(3).

“School zone” is defined at 18 U.S.C. § 922(q). A sentence of imprisonment under 18 U.S.C.
§ 922(q) must run consecutively to any sentence of imprisonment imposed for any other offense.
See 18 U.S.C. § 924(a)(4). In order to comply with the statute, when the guideline range is based
on the underlying offense, and the defendant is convicted both of the underlying offense and
18 U.S.C. § 922(q), the court should apportion the sentence between the count for the underlying
offense and the count under 18 U.S.C. § 922(q). For example, if the guideline range is 30—
37 months and the court determines “total punishment” of 36 months is appropriate, a sentence
of 30 months for the underlying offense, plus 6 months under 18 U.S.C. § 922(q) would satisfy
this requirement.

Where the firearm was brandished, discharged, or otherwise used, in a federal facility, federal
court facility, or school zone, and the cross reference from subsection (c)(1) does not apply, an
upward departure may be warranted.

Historical | Effective November 1, 1989 (amendment 191). Amended effective November 1, 1991 (amendment 374); No-
Note vember 1, 2003 (amendment 661); November 1, 2010 (amendment 746).

82K2.6. Possessing, Purchasing, or Owning Body Armor by Violent Felons

262

(a) Base Offense Level: 10
(b) Specific Offense Characteristic

(1) If the defendant used the body armor in connection with another fel-
ony offense, increase by 4 levels.
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Commentary

Statutory Provision: 18 U.S.C. § 931.

Application Notes:

1.

Application of Subsection (b)(1).—

A)

(B)

©

Meaning of “Defendant”.—Consistent with §1B1.3 (Relevant Conduct), the term “de-
fendant’, for purposes of subsection (b)(1), limits the accountability of the defendant to the
defendant’s own conduct and conduct that the defendant aided or abetted, counseled, com-
manded, induced, procured, or willfully caused.

Meaning of “Felony Offense”.—For purposes of subsection (b)(1), “felony offense”
means any offense (federal, state, or local) punishable by imprisonment for a term exceed-
ing one year, regardless of whether a criminal charge was brought, or a conviction obtained.

Meaning of “Used”.—For purposes of subsection (b)(1), “used” means the body armor was
(1) actively employed in a manner to protect the person from gunfire; or (i1) used as a means
of bartering. Subsection (b)(1) does not apply if the body armor was merely possessed. For
example, subsection (b)(1) would not apply if the body armor was found in the trunk of a
car but was not being actively used as protection.

Inapplicability of §3B1.5.—If subsection (b)(1) applies, do not apply the adjustment in §3B1.5
(Use of Body Armor in Drug Trafficking Crimes and Crimes of Violence).

Grouping of Multiple Counts.—If subsection (b)(1) applies (because the defendant used the
body armor in connection with another felony offense) and the instant offense of conviction in-
cludes a count of conviction for that other felony offense, the counts of conviction for the 18 U.S.C.
§ 931 offense and that other felony offense shall be grouped pursuant to subsection (c) of §3D1.2
(Groups of Closely Related Counts).

Historical
Note

Effective November 1, 2004 (amendment 670).

MAILING INJURIOUS ARTICLES

Historical
Note

Effective November 1, 1987. Amended effective November 1, 1993 (amendment 481).

Historical | Section 2K3.1 (Unlawfully Transporting Hazardous Materials in Commerce), effective November 1, 1987,
Note was deleted by consolidation with §2Q1.2 effective November 1, 1993 (amendment 481).
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82K3.2. Feloniously Mailing Injurious Articles

(a) Base Offense Level (Apply the greater):

(1) If the offense was committed with intent (A) to kill or injure any per-
son, or (B) to injure the mails or other property, apply §2X1.1 (At-
tempt, Solicitation, or Conspiracy) in respect to the intended offense;
or

(2) If death resulted, apply the most analogous offense guideline from
Chapter Two, Part A, Subpart 1 (Homicide).

Commentary
Statutory Provision: 18 U.S.C. § 1716 (felony provisions only).

Background: This guideline applies only to the felony provisions of 18 U.S.C. § 1716. The Commission
has not promulgated a guideline for the misdemeanor provisions of this statute.

Historical

Effective November 1, 1990 (amendment 334).
Note
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PART L — OFFENSES INVOLVING IMMIGRATION, NATURALIZATION,

AND PASSPORTS

1. IMMIGRATION

82L1.1. Smuggling, Transporting, or Harboring an Unlawful Alien

(a) Base Offense Level:

(b)

(1)

@)

3)

25, if the defendant was convicted under 8 U.S.C. § 1327 of a violation
involving an alien who was inadmissible under 8 U.S.C. § 1182(a)(3);

23, if the defendant was convicted under 8 U.S.C. § 1327 of a violation
involving an alien who previously was deported after a conviction for

an aggravated felony; or

12, otherwise.

Specific Offense Characteristics

1)

@)

3)

(4)

If (A) the offense was committed other than for profit, or the offense
involved the smuggling, transporting, or harboring only of the defend-
ant’s spouse or child (or both the defendant’s spouse and child), and
(B) the base offense level is determined under subsection (a)(3), de-
crease by 3 levels.

If the offense involved the smuggling, transporting, or harboring of
six or more unlawful aliens, increase as follows:

NUMBER OF UNLAWFUL ALIENS

SMUGGLED, TRANSPORTED, OR HARBORED INCREASE IN LEVEL
(A) 6—24 add 3
B) 25-99 add 6
(©) 100 or more add 9.

If the defendant committed any part of the instant offense after sus-
taining (A) a conviction for a felony immigration and naturalization
offense, increase by 2 levels; or (B) two (or more) convictions for felony
immigration and naturalization offenses, each such conviction arising
out of a separate prosecution, increase by 4 levels.

If the offense involved the smuggling, transporting, or harboring of a

minor who was unaccompanied by the minor’s parent, adult relative,
or legal guardian, increase by 4 levels.
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(5) (Apply the Greatest):

(6)

(7)

)

)

(A)

(B)

©)

If a firearm was discharged, increase by 6 levels, but if the re-
sulting offense level is less than level 22, increase to level 22.

If a dangerous weapon (including a firearm) was brandished or
otherwise used, increase by 4 levels, but if the resulting offense
level is less than level 20, increase to level 20.

If a dangerous weapon (including a firearm) was possessed, in-
crease by 2 levels, but if the resulting offense level is less than
level 18, increase to level 18.

If the offense involved intentionally or recklessly creating a substan-
tial risk of death or serious bodily injury to another person, increase
by 2 levels, but if the resulting offense level is less than level 18, in-
crease to level 18.

If any person died or sustained bodily injury, increase the offense level
according to the seriousness of the injury:

DEATH OR DEGREE OF INJURY INCREASE IN LEVEL
(A) Bodily Injury add 2 levels
(B) Serious Bodily Injury add 4 levels
(C) Permanent or Life-Threatening Bodily Injury add 6 levels
(D) Death add 10 levels.

(Apply the greater):

(A)

B)

If an alien was involuntarily detained through coercion or threat,
or in connection with a demand for payment, (1) after the alien
was smuggled into the United States; or (ii) while the alien was
transported or harbored in the United States, increase by 2 lev-
els. If the resulting offense level is less than level 18, increase to
level 18.

If (1) the defendant was convicted of alien harboring, (i1) the alien
harboring was for the purpose of prostitution, and (ii1) the de-
fendant receives an adjustment under §3B1.1 (Aggravating
Role), increase by 2 levels, but if the alien engaging in the pros-
titution had not attained the age of 18 years, increase by 6 levels.

If the defendant was convicted under 8 U.S.C. § 1324(a)(4), increase
by 2 levels.
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(¢) Cross Reference

(1) If death resulted, apply the appropriate homicide guideline from
Chapter Two, Part A, Subpart 1, if the resulting offense level is
greater than that determined under this guideline.

Commentary

Statutory Provisions: 8 U.S.C. §§ 1324(a), 1327. For additional statutory provision(s), see Appen-
dix A (Statutory Index).

Application Notes:

1.

Definitions.—For purposes of this guideline:

“The offense was committed other than for profit’ means that there was no payment or
expectation of payment for the smuggling, transporting, or harboring of any of the unlawful al-
iens.

“Number of unlawful aliens smuggled, transported, or harbored” does not include the de-
fendant.

“Aggravated felony” has the meaning given that term in section 101(a)(43) of the Immigration
and Nationality Act (8 U.S.C. § 1101(a)(43)), without regard to the date of conviction for the ag-
gravated felony.

“Child’ has the meaning set forth in section 101(b)(1) of the Immigration and Nationality Act
(8 U.S.C. § 1101(b)(1)).

“Spouse”’ has the meaning set forth in 101(a)(35) of the Immigration and Nationality Act
(8 U.S.C. § 1101(a)(35)).

“Immigration and naturalization offense” means any offense covered by Chapter Two,
Part L.

“Minor” means an individual who had not attained the age of 18 years.

“Parent” means (A) a natural mother or father; (B) a stepmother or stepfather; or (C) an adoptive
mother or father.
“Bodily injury,” “serious bodily injury,” and “permanent or life-threatening bodily in-
jury’ have the meaning given those terms in the Commentary to §1B1.1 (Application Instruc-
tions).

Prior Convictions Under Subsection (b)(3).—Prior felony conviction(s) resulting in an ad-
justment under subsection (b)(3) are also counted for purposes of determining criminal history
points pursuant to Chapter Four, Part A (Criminal History).

Application of Subsection (b)(6).—Reckless conduct to which the adjustment from subsec-
tion (b)(6) applies includes a wide variety of conduct (e.g., transporting persons in the trunk or
engine compartment of a motor vehicle; carrying substantially more passengers than the rated
capacity of a motor vehicle or vessel; harboring persons in a crowded, dangerous, or inhumane
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condition; or guiding persons through, or abandoning persons in, a dangerous or remote geo-
graphic area without adequate food, water, clothing, or protection from the elements). If subsec-
tion (b)(6) applies solely on the basis of conduct related to fleeing from a law enforcement officer,
do not apply an adjustment from §3C1.2 (Reckless Endangerment During Flight). Additionally,
do not apply the adjustment in subsection (b)(6) if the only reckless conduct that created a sub-
stantial risk of death or serious bodily injury is conduct for which the defendant received an
enhancement under subsection (b)(5).

Application of Subsection (b)(7) to Conduct Constituting Criminal Sexual Abuse.—
Consistent with Application Note 1(M) of §1B1.1 (Application Instructions), “serious bodily in-
jury” is deemed to have occurred if the offense involved conduct constituting criminal sexual
abuse under 18 U.S.C. § 2241 or § 2242 or any similar offense under state law.

Inapplicability of §3A1.3.—If an enhancement under subsection (b)(8)(A) applies, do not apply
§3A1.3 (Restraint of Victim).

Interaction with §3B1.1.—For the purposes of §3B1.1 (Aggravating Role), the aliens smuggled,
transported, or harbored are not considered participants unless they actively assisted in the
smuggling, transporting, or harboring of others. In large scale smuggling, transporting, or har-
boring cases, an additional adjustment from §3B1.1 typically will apply.

Upward Departure Provisions.—An upward departure may be warranted in any of the fol-
lowing cases:

(A) The defendant smuggled, transported, or harbored an alien knowing that the alien intended
to enter the United States to engage in subversive activity, drug trafficking, or other serious
criminal behavior.

(B) The defendant smuggled, transported, or harbored an alien the defendant knew was inad-
missible for reasons of security and related grounds, as set forth under 8 U.S.C.

§ 1182(a)(3).

(C) The offense involved substantially more than 100 aliens.

Background: This section includes the most serious immigration offenses covered under the Immi-
gration Reform and Control Act of 1986.

Effective November 1, 1987. Amended effective January 15, 1988 (amendments 35, 36, and 37); November 1,
1989 (amendment 192); November 1, 1990 (amendment 335); November 1, 1991 (amendment 375); Novem-
Historical | ber 1, 1992 (amendment 450); May 1, 1997 (amendment 543); November 1, 1997 (amendment 561); Novem-

Note ber 1, 2006 (amendments 686 and 692); November 1, 2007 (amendment 702); November 1, 2009 (amendment
730); November 1, 2014 (amendment 785); November 1, 2016 (amendment 802); November 1, 2018 (amend-
ment 805).

§2L1.2. Unlawfully Entering or Remaining in the United States

268

(a) Base Offense Level: 8
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(b) Specific Offense Characteristics

ey

@)

3)

(Apply the Greater) If the defendant committed the instant offense
after sustaining—

(A) aconviction for a felony that is an illegal reentry offense, increase
by 4 levels; or

(B) two or more convictions for misdemeanors under 8 U.S.C.
§ 1325(a), increase by 2 levels.

(Apply the Greatest) If, before the defendant was ordered deported or
ordered removed from the United States for the first time, the defend-
ant engaged in criminal conduct that, at any time, resulted in—

(A) a conviction for a felony offense (other than an illegal reentry of-
fense) for which the sentence imposed was five years or more,
increase by 10 levels;

(B) a conviction for a felony offense (other than an illegal reentry of-
fense) for which the sentence imposed was two years or more,
increase by 8 levels;

(C) a conviction for a felony offense (other than an illegal reentry of-
fense) for which the sentence imposed exceeded one year and one
month, increase by 6 levels;

(D) a conviction for any other felony offense (other than an illegal
reentry offense), increase by 4 levels; or

(E) three or more convictions for misdemeanors that are crimes of
violence or drug trafficking offenses, increase by 2 levels.

(Apply the Greatest) If, after the defendant was ordered deported or
ordered removed from the United States for the first time, the defend-
ant engaged in criminal conduct that, at any time, resulted in—

(A) a conviction for a felony offense (other than an illegal reentry of-
fense) for which the sentence imposed was five years or more,
increase by 10 levels;

(B) a conviction for a felony offense (other than an illegal reentry of-

fense) for which the sentence imposed was two years or more,
increase by 8 levels;
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(C) a conviction for a felony offense (other than an illegal reentry of-
fense) for which the sentence imposed exceeded one year and one
month, increase by 6 levels;

(D) a conviction for any other felony offense (other than an illegal
reentry offense), increase by 4 levels; or

(E) three or more convictions for misdemeanors that are crimes of
violence or drug trafficking offenses, increase by 2 levels.

Commentary

Statutory Provisions: 8 U.S.C. § 1253, § 1325(a) (second or subsequent offense only), § 1326. For
additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:
1. In General.—

(A) “Ordered Deported or Ordered Removed from the United States for the First
Time”.—For purposes of this guideline, a defendant shall be considered “ordered deported
or ordered removed from the United States” if the defendant was ordered deported or or-
dered removed from the United States based on a final order of exclusion, deportation, or
removal, regardless of whether the order was in response to a conviction. “For the first time”
refers to the first time the defendant was ever the subject of such an order.

(B) Offenses Committed Prior to Age Eighteen.—Subsections (b)(1), (b)(2), and (b)(3) do
not apply to a conviction for an offense committed before the defendant was eighteen years
of age unless such conviction is classified as an adult conviction under the laws of the juris-
diction in which the defendant was convicted.

2. Definitions.—For purposes of this guideline:

“Crime of violence” means any of the following offenses under federal, state, or local law: mur-
der, voluntary manslaughter, kidnapping, aggravated assault, a forcible sex offense, robbery,
arson, extortion, the use or unlawful possession of a firearm described in 26 U.S.C. § 5845(a) or
explosive material as defined in 18 U.S.C. § 841(c), or any other offense under federal, state, or
local law that has as an element the use, attempted use, or threatened use of physical force
against the person of another. “Forcible sex offense” includes where consent to the conduct is not
given or is not legally valid, such as where consent to the conduct is involuntary, incompetent, or
coerced. The offenses of sexual abuse of a minor and statutory rape are included only if the sexual
abuse of a minor or statutory rape was (A) an offense described in 18 U.S.C. § 2241(c) or (B) an
offense under state law that would have been an offense under section 2241(c) if the offense had
occurred within the special maritime and territorial jurisdiction of the United States. “Extortion”
is obtaining something of value from another by the wrongful use of (A) force, (B) fear of physical
injury, or (C) threat of physical injury.

“Drug trafficking offense” means an offense under federal, state, or local law that prohibits
the manufacture, import, export, distribution, or dispensing of, or offer to sell a controlled sub-
stance (or a counterfeit substance) or the possession of a controlled substance (or a counterfeit
substance) with intent to manufacture, import, export, distribute, or dispense.
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“Felony” means any federal, state, or local offense punishable by imprisonment for a term ex-
ceeding one year.

“Illegal reentry offense” means (A) an offense under 8 U.S.C. § 1253 or § 1326, or (B) a second
or subsequent offense under 8 U.S.C. § 1325(a).

“Misdemeanor” means any federal, state, or local offense punishable by a term of imprisonment
of one year or less.

“Sentence imposed” has the meaning given the term “sentence of imprisonment” in Application
Note 2 and subsection (b) of §4A1.2 (Definitions and Instructions for Computing Criminal His-
tory). The length of the sentence imposed includes any term of imprisonment given upon revoca-
tion of probation, parole, or supervised release, regardless of when the revocation occurred.

Criminal History Points.—For purposes of applying subsections (b)(1), (b)(2), and (b)(3), use
only those convictions that receive criminal history points under §4A1.1(a), (b), or (c). In addition,
for purposes of subsections (b)(1)(B), (b)(2)(E), and (b)(3)(E), use only those convictions that are
counted separately under §4A1.2(a)(2).

A conviction taken into account under subsection (b)(1), (b)(2), or (b)(3) is not excluded from con-
sideration of whether that conviction receives criminal history points pursuant to Chapter Four,
Part A (Criminal History).

Cases in Which Sentences for An Illegal Reentry Offense and Another Felony Offense
were Imposed at the Same Time.—There may be cases in which the sentences for an illegal
reentry offense and another felony offense were imposed at the same time and treated as a single
sentence for purposes of calculating the criminal history score under §4A1.1(a), (b), and (c). In
such a case, use the illegal reentry offense in determining the appropriate enhancement under
subsection (b)(1), if it independently would have received criminal history points. In addition, use
the prior sentence for the other felony offense in determining the appropriate enhancement un-
der subsection (b)(2) or (b)(3), as appropriate, if it independently would have received criminal
history points.

Cases in Which the Criminal Conduct Underlying a Prior Conviction Occurred Both
Before and After the Defendant Was First Ordered Deported or Ordered Removed.—
There may be cases in which the criminal conduct underlying a prior conviction occurred both
before and after the defendant was ordered deported or ordered removed from the United States
for the first time. For purposes of subsections (b)(2) and (b)(3), count such a conviction only under
subsection (b)(2).

Departure Based on Seriousness of a Prior Offense.—There may be cases in which the
offense level provided by an enhancement in subsection (b)(2) or (b)(3) substantially understates
or overstates the seriousness of the conduct underlying the prior offense, because (A) the length
of the sentence imposed does not reflect the seriousness of the prior offense; (B) the prior convic-
tion is too remote to receive criminal history points (see §4A1.2(e)); or (C) the time actually served
was substantially less than the length of the sentence imposed for the prior offense. In such a
case, a departure may be warranted.

Departure Based on Time Served in State Custody.—In a case in which the defendant is
located by immigration authorities while the defendant is serving time in state custody, whether
pre- or post-conviction, for a state offense, the time served is not covered by an adjustment under
§5G1.3(b) and, accordingly, is not covered by a departure under §5K2.23 (Discharged Terms of
Imprisonment). See §5G1.3(a). In such a case, the court may consider whether a departure is
appropriate to reflect all or part of the time served in state custody, from the time immigration
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authorities locate the defendant until the service of the federal sentence commences, that the
court determines will not be credited to the federal sentence by the Bureau of Prisons. Any such
departure should be fashioned to achieve a reasonable punishment for the instant offense.

Such a departure should be considered only in cases where the departure is not likely to increase
the risk to the public from further crimes of the defendant. In determining whether such a de-
parture is appropriate, the court should consider, among other things, (A) whether the defendant
engaged in additional criminal activity after illegally reentering the United States; (B) the seri-
ousness of any such additional criminal activity, including (1) whether the defendant used vio-
lence or credible threats of violence or possessed a firearm or other dangerous weapon (or induced
another person to do so) in connection with the criminal activity, (2) whether the criminal activity
resulted in death or serious bodily injury to any person, and (3) whether the defendant was an
organizer, leader, manager, or supervisor of others in the criminal activity; and (C) the serious-
ness of the defendant’s other criminal history.

8. Departure Based on Cultural Assimilation.—There may be cases in which a downward de-
parture may be appropriate on the basis of cultural assimilation. Such a departure should be
considered only in cases where (A) the defendant formed cultural ties primarily with the United
States from having resided continuously in the United States from childhood, (B) those cultural
ties provided the primary motivation for the defendant’s illegal reentry or continued presence in
the United States, and (C) such a departure is not likely to increase the risk to the public from
further crimes of the defendant.

In determining whether such a departure is appropriate, the court should consider, among other
things, (1) the age in childhood at which the defendant began residing continuously in the United
States, (2) whether and for how long the defendant attended school in the United States, (3) the
duration of the defendant’s continued residence in the United States, (4) the duration of the de-
fendant’s presence outside the United States, (5) the nature and extent of the defendant’s famil-
ial and cultural ties inside the United States, and the nature and extent of such ties outside the
United States, (6) the seriousness of the defendant’s criminal history, and (7) whether the de-
fendant engaged in additional criminal activity after illegally reentering the United States.

Effective November 1, 1987. Amended effective January 15, 1988 (amendment 38); November 1, 1989
(amendment 193); November 1, 1991 (amendment 375); November 1, 1995 (amendment 523); November 1,
1997 (amendment 562); November 1, 2001 (amendment 632); November 1, 2002 (amendment 637); Novem-
ber 1, 2003 (amendment 658); November 1, 2007 (amendment 709); November 1, 2008 (amendment 722);
November 1, 2010 (amendment 740); November 1, 2011 (amendment 754); November 1, 2012 (amend-
ment 764); November 1, 2014 (amendment 787); November 1, 2015 (amendment 795); November 1, 2016
(amendment 802); November 1, 2018 (amendment 809).

Historical
Note

Historical | Section 21.1.3 (Engaging in a Pattern of Unlawful Employment of Aliens), effective November 1, 1987, was
Note deleted effective November 1, 1989 (amendment 194).

% * % * *
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2. NATURALIZATION AND PASSPORTS

§2L2.1. Trafficking in a Document Relating to Naturalization, Citizenship, or Legal
Resident Status, or a United States Passport; False Statement in Respect to
the Citizenship or Immigration Status of Another; Fraudulent Marriage to
Assist Alien to Evade Immigration Law

(a) Base Offense Level: 11
(b) Specific Offense Characteristics
(1) If the offense was committed other than for profit, or the offense in-
volved the smuggling, transporting, or harboring only of the defend-
ant’s spouse or child (or both the defendant’s spouse and child), de-

crease by 3 levels.

(2) If the offense involved six or more documents or passports, increase

as follows:
NUMBER OF
DOCUMENTS/PASSPORTS INCREASE IN LEVEL
(A) 6-24 add 3
(B) 25-99 add 6
(C) 100 or more add 9.

(3) If the defendant knew, believed, or had reason to believe that a pass-
port or visa was to be used to facilitate the commission of a felony
offense, other than an offense involving violation of the immigration
laws, increase by 4 levels.

(4) If the defendant committed any part of the instant offense after sus-
taining (A) a conviction for a felony immigration and naturalization
offense, increase by 2 levels; or (B) two (or more) convictions for felony
immigration and naturalization offenses, each such conviction arising
out of a separate prosecution, increase by 4 levels.

(5) If the defendant fraudulently obtained or used (A) a United States
passport, increase by 4 levels; or (B) a foreign passport, increase by
2 levels.

Commentary

Statutory Provisions: 8 U.S.C. §§ 1160(b)(7)(A), 1185(a)(3), (4), 1325(c), (d); 18 U.S.C. §§ 1015, 1028,
1425-1427, 1542, 1544, 1546. For additional statutory provision(s), see Appendix A (Statutory Index).

Guidelines Manual (November 1, 2018) || 273



§21L2.2

Application Notes:

1.

For purposes of this guideline—

“The offense was committed other than for profit’ means that there was no payment or
expectation of payment for the smuggling, transporting, or harboring of any of the unlawful al-
iens.

“Immigration and naturalization offense” means any offense covered by Chapter Two,
Part L.

“Child’ has the meaning set forth in section 101(b)(1) of the Immigration and Nationality Act
(8 U.S.C. § 1101(b)(1)).

“Spouse” has the meaning set forth in section 101(a)(35) of the Immigration and Nationality Act
(8 U.S.C. § 1101(a)(35)).

Where it is established that multiple documents are part of a set of documents intended for use
by a single person, treat the set as one document.

Subsection (b)(3) provides an enhancement if the defendant knew, believed, or had reason to
believe that a passport or visa was to be used to facilitate the commission of a felony offense,
other than an offense involving violation of the immigration laws. If the defendant knew, be-
lieved, or had reason to believe that the felony offense to be committed was of an especially seri-
ous type, an upward departure may be warranted.

Prior felony conviction(s) resulting in an adjustment under subsection (b)(4) are also counted for
purposes of determining criminal history points pursuant to Chapter Four, Part A (Criminal
History).

If the offense involved substantially more than 100 documents, an upward departure may be
warranted.

Effective November 1, 1987. Amended effective November 1, 1989 (amendment 195); November 1, 1992
Historical | (amendment 450); November 1, 1993 (amendment 481); November 1, 1995 (amendment 524); May 1, 1997

Note (amendment 544); November 1, 1997 (amendment 563); November 1, 2006 (amendment 692); November 1,
2010 (amendment 746).

§2L2.2. Fraudulently Acquiring Documents Relating to Naturalization, Citizenship, or

Legal Resident Status for Own Use; False Personation or Fraudulent Marriage
by Alien to Evade Immigration Law; Fraudulently Acquiring or Improperly
Using a United States Passport

(a) Base Offense Level: 8
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(b) Specific Offense Characteristics

ey

@)

3)

(4)

If the defendant is an unlawful alien who has been deported (volun-
tarily or involuntarily) on one or more occasions prior to the instant
offense, increase by 2 levels.

If the defendant committed any part of the instant offense after sus-
taining (A) a conviction for a felony immigration and naturalization
offense, increase by 2 levels; or (B) two (or more) convictions for felony
immigration and naturalization offenses, each such conviction arising
out of a separate prosecution, increase by 4 levels.

If the defendant fraudulently obtained or used (A) a United States
passport, increase by 4 levels; or (B) a foreign passport, increase by
2 levels.

(Apply the Greater):

(A) Ifthe defendant committed any part of the instant offense to con-
ceal the defendant’s membership in, or authority over, a military,
paramilitary, or police organization that was involved in a seri-
ous human rights offense during the period in which the defend-
ant was such a member or had such authority, increase by 2 lev-
els. If the resulting offense level is less than level 13, increase to
level 13.

(B) Ifthe defendant committed any part of the instant offense to con-
ceal the defendant’s participation in (i) the offense of incitement
to genocide, increase by 6 levels; or (i1) any other serious human
rights offense, increase by 10 levels. If clause (i1) applies and the
resulting offense level is less than level 25, increase to level 25.

(¢) Cross Reference

(1)

If the defendant used a passport or visa in the commission or at-
tempted commission of a felony offense, other than an offense involv-
ing violation of the immigration laws, apply—

(A) §2X1.1 (Attempt, Solicitation, or Conspiracy) in respect to that
felony offense, if the resulting offense level is greater than that
determined above; or

(B) if death resulted, the most analogous offense guideline from

Chapter Two, Part A, Subpart 1 (Homicide), if the resulting of-
fense level is greater than that determined above.
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Commentary

Statutory Provisions: 8 U.S.C. §§ 1160(b)(7)(A), 1185(a)(3), (5), 1325(c), (d); 18 U.S.C. §§ 911, 1015,
1028, 14231426, 1542—-1544, 1546.

Application Notes:

1.

276

Definition.—For purposes of this guideline, “immigration and naturalization offense”
means any offense covered by Chapter Two, Part L.

Application of Subsection (b)(2).—Prior felony conviction(s) resulting in an adjustment under
subsection (b)(2) are also counted for purposes of determining criminal history points pursuant
to Chapter Four, Part A (Criminal History).

Application of Subsection (b)(3).—The term “used” is to be construed broadly and includes
the attempted renewal of previously-issued passports.

Application of Subsection (b)(4).—For purposes of subsection (b)(4):

“Serious human rights offense” means (A) violations of federal criminal laws relating to gen-
ocide, torture, war crimes, and the use or recruitment of child soldiers under sections 1091, 2340,
2340A, 2441, and 2442 of title 18, United States Code, see 28 U.S.C. § 509B(e); and (B) conduct
that would have been a violation of any such law if the offense had occurred within the jurisdic-
tion of the United States or if the defendant or the victim had been a national of the United
States.

“The offense of incitement to genocide’” means (A) violations of 18 U.S.C. § 1091(c); and
(B) conduct that would have been a violation of such section if the offense had occurred within
the jurisdiction of the United States or if the defendant or the victim had been a national of the
United States.

Multiple Counts.—For the purposes of Chapter Three, Part D (Multiple Counts), a count of
conviction for unlawfully entering or remaining in the United States covered by §2L.1.2 (Unlaw-
fully Entering or Remaining in the United States) arising from the same course of conduct as the
count of conviction covered by this guideline shall be considered a closely related count to the
count of conviction covered by this guideline, and therefore is to be grouped with the count of
conviction covered by this guideline.

Upward Departure Provision.—If the defendant fraudulently obtained or used a United
States passport for the purpose of entering the United States to engage in terrorist activity, an
upward departure may be warranted. See Application Note 4 of the Commentary to §3A1.4 (Ter-
rorism).

Effective November 1, 1987. Amended effective January 15, 1988 (amendment 39); November 1, 1989
(amendment 196); November 1, 1992 (amendment 450); November 1, 1993 (amendment 481); November 1,
1995 (amendment 524); May 1, 1997 (amendment 544); November 1, 1997 (amendment 563); November 1,
2004 (amendment 671); November 1, 2006 (amendment 692); November 1, 2010 (amendment 746); Novem-
ber 1, 2012 (amendment 765).

Historical
Note
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Section 21.2.3 (Trafficking in a United States Passport), effective November 1, 1987, amended effective No-
vember 1, 1989 (amendment 197) and November 1, 1992 (amendment 450), was deleted by consolidation
with §2L.2.1 effective November 1, 1993 (amendment 481).

Historical
Note

Section 21.2.4 (Fraudulently Acquiring or Improperly Using a United States Passport), effective Novem-
ber 1, 1987, amended effective January 15, 1988 (amendment 40) and November 1, 1989 (amendment 198),
was deleted by consolidation with §21.2.2 effective November 1, 1993 (amendment 481).

Historical
Note

821L2.5. Failure to Surrender Canceled Naturalization Certificate

(a) Base Offense Level: 6
Commentary

Statutory Provision: 18 U.S.C. § 1428.

Historical

Effective November 1, 1987.
Note
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PART M — OFFENSES INVOLVING NATIONAL DEFENSE AND
WEAPONS OF MASS DESTRUCTION

Hz.;t;;r;;cal Effective November 1, 1987. Amended effective November 1, 2001 (amendment 633).
1. TREASON

§2M1.1. Treason

(a) Base Offense Level:

(1) 43, if the conduct is tantamount to waging war against the United
States;

(2) the offense level applicable to the most analogous offense, otherwise.

Commentary
Statutory Provision: 18 U.S.C. § 2381.

Background: Treason is a rarely prosecuted offense that could encompass a relatively broad range of
conduct, including many of the more specific offenses in this Part. The guideline contemplates imposi-
tion of the maximum penalty in the most serious cases, with reference made to the most analogous
offense guideline in lesser cases.

Historical

Effective November 1, 1987.
Note

2. SABOTAGE

82M2.1. Destruction of, or Production of Defective, War Material, Premises, or Utilities

(a) Base Offense Level: 32
Commentary

Statutory Provisions: 18 U.S.C. §§ 2153, 2154; 42 U.S.C. § 2284; 49 U.S.C. § 60123(b). For addi-
tional statutory provision(s), see Appendix A (Statutory Index).

Application Note:

1.  Violations of 42 U.S.C. § 2284 are included in this section where the defendant was convicted of
acting with intent to injure the United States or aid a foreign nation.
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Historical | Effective November 1, 1987. Amended effective November 1, 1993 (amendment 481); November 1, 2002
Note (amendment 637); November 1, 2018 (amendment 813).

Historical | Section 2M2.2 (Production of Defective War Material, Premises, or Utilities), effective November 1, 1987,
Note was deleted by consolidation with §2M2.1 effective November 1, 1993 (amendment 481).

82M2.3. Destruction of, or Production of Defective, National Defense Material,
Premises, or Utilities

(a) Base Offense Level: 26
Commentary
Statutory Provisions: 18 U.S.C. §§ 2155, 2156; 42 U.S.C. § 2284; 49 U.S.C. § 60123(h).
Application Note:

1.  Violations of 42 U.S.C. § 2284 not included in §2M2.1 are included in this section.

Historical | Effective November 1, 1987. Amended effective November 1, 1993 (amendment 481); November 1, 2002
Note (amendment 637).

Historical | Section 2M2.4 (Production of Defective National Defense Material, Premises, or Utilities), effective Novem-
Note ber 1, 1987, was deleted by consolidation with §2M2.3 effective November 1, 1993 (amendment 481).

* * * * *

3. ESPIONAGE AND RELATED OFFENSES

§2M3.1. Gathering or Transmitting National Defense Information to Aid a Foreign
Government

(a) Base Offense Level:

(1) 42, if top secret information was gathered or transmitted; or
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(2) 37, otherwise.

Commentary
Statutory Provisions: 18 U.S.C. § 794; 42 U.S.C. §§ 2274(a), (b), 2275.
Application Notes:

1. “Top secret information” is information that, if disclosed, “reasonably could be expected to
cause exceptionally grave damage to the national security.” Executive Order 13526 (50 U.S.C.
§ 3161 note).

2. The Commission has set the base offense level in this subpart on the assumption that the infor-
mation at issue bears a significant relation to the nation’s security, and that the revelation will
significantly and adversely affect security interests. When revelation is likely to cause little or
no harm, a downward departure may be warranted. See Chapter Five, Part K (Departures).

3.  The court may depart from the guidelines upon representation by the President or his duly au-
thorized designee that the imposition of a sanction other than authorized by the guideline is
necessary to protect national security or further the objectives of the nation’s foreign policy.

Background: Offense level distinctions in this subpart are generally based on the classification of the
information gathered or transmitted. This classification, in turn, reflects the importance of the infor-
mation to the national security.

Historical Effective November 1, 1987. Amended effective November 1, 2010 (amendment 746); November 1, 2013
Note (amendment 778); November 1, 2014 (amendment 789).

§2M3.2. Gathering National Defense Information

(a) Base Offense Level:
(1) 35, if top secret information was gathered; or
(2) 30, otherwise.

Commentary

Statutory Provisions: 18 U.S.C. §§ 793(a), (b), (c), (d), (e), (g), 1030(a)(1). For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:
1.  See Commentary to §2M3.1.

2. Ifthe defendant is convicted under 18 U.S.C. § 793(d) or (e), §2M3.3 may apply. See Commentary
to §2M3.3.
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Background: The statutes covered in this section proscribe diverse forms of obtaining and transmit-
ting national defense information with intent or reason to believe the information would injure the
United States or be used to the advantage of a foreign government.

Historical

Note Effective November 1, 1987. Amended effective November 1, 2003 (amendment 654).

82M3.3. Transmitting National Defense Information; Disclosure of Classified
Cryptographic Information; Unauthorized Disclosure to a Foreign
Government or a Communist Organization of Classified Information by
Government Employee; Unauthorized Receipt of Classified Information

(a) Base Offense Level:
(1) 29, if top secret information; or

(2) 24, otherwise.

Commentary
Statutory Provisions: 18 U.S.C. §§ 793(d), (e), (g), 798; 50 U.S.C. § 783.
Application Notes:
1.  See Commentary to §2M3.1.

2. If the defendant was convicted of 18 U.S.C. § 793(d) or (e) for the willful transmission or commu-
nication of intangible information with reason to believe that it could be used to the injury of the
United States or the advantage of a foreign nation, apply §2M3.2.

Background: The statutes covered in this section proscribe willfully transmitting or communicating
to a person not entitled to receive it a document, writing, code book, signal book, sketch, photograph,
photographic negative, blueprint, plan, map, model, instrument, appliance, or note relating to the na-
tional defense. Proof that the item was communicated with reason to believe that it could be used to
the injury of the United States or the advantage of a foreign nation is required only where intangible
information is communicated under 18 U.S.C. § 793(d) or (e).

This section also covers statutes that proscribe the disclosure of classified information concerning
cryptographic or communication intelligence to the detriment of the United States or for the benefit of
a foreign government, the unauthorized disclosure to a foreign government or a communist organiza-
tion of classified information by a government employee, and the unauthorized receipt of classified
information.

Historical | Effective November 1, 1987. Amended effective November 1, 1993 (amendment 481); November 1, 2010
Note (amendment 746).
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82M3.4. Losing National Defense Information

(a) Base Offense Level:
(1) 18, if top secret information was lost; or
(2) 13, otherwise.
Commentary

Statutory Provision: 18 U.S.C. § 793(f).
Application Note:
1.  See Commentary to §2M3.1.
Background: Offenses prosecuted under this statute generally do not involve subversive conduct on

behalf of a foreign power, but rather the loss of classified information by the gross negligence of an
employee of the federal government or a federal contractor.

Historical

Effective November 1, 1987.
Note

§2M3.5. Tampering with Restricted Data Concerning Atomic Energy

(a) Base Offense Level: 24
Commentary
Statutory Provision: 42 U.S.C. § 2276.
Application Note:

1.  See Commentary to §2M3.1.

Historical

Effective November 1, 1987.
Note

Historical | Section 2M3.6 (Disclosure of Classified Cryptographic Information), effective November 1, 1987, was deleted
Note by consolidation with §2M3.3 effective November 1, 1993 (amendment 481).
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Section 2M3.7 (Unauthorized Disclosure to Foreign Government or a Communist Organization of Classified
Information by Government Employee), effective November 1, 1987, was deleted by consolidation with
§2M3.3 effective November 1, 1993 (amendment 481).

Historical
Note

Historical | Section 2M3.8 (Receipt of Classified Information), effective November 1, 1987, was deleted by consolidation
Note with §2M3.3 effective November 1, 1993 (amendment 481).

82M3.9. Disclosure of Information Identifying a Covert Agent

(a) Base Offense Level:

(1) 30, if the information was disclosed by a person with, or who had au-
thorized access to classified information identifying a covert agent; or

(2) 25, if the information was disclosed by a person with authorized ac-
cess only to other classified information.

Commentary
Statutory Provision: 50 U.S.C. § 3121.
Application Notes:
1. See Commentary to §2M3.1.

2. This guideline applies only to violations of 50 U.S.C. § 3121 by persons who have or previously
had authorized access to classified information. This guideline does not apply to violations of
50 U.S.C. § 3121 by defendants, including journalists, who disclosed such information without
having or having had authorized access to classified information. Violations of 50 U.S.C. § 3121
not covered by this guideline may vary in the degree of harm they inflict, and the court should
impose a sentence that reflects such harm. See §2X5.1 (Other Offenses).

3. A term of imprisonment imposed for a conviction under 50 U.S.C. § 3121 shall be imposed con-
secutively to any other term of imprisonment. See 50 U.S.C. § 3121(d).

Background: The alternative base offense levels reflect a statutory distinction by providing a greater
base offense level for a violation of 50 U.S.C. § 3121 by an official who has or had authorized access to
classified information identifying a covert agent than for a violation by an official with authorized
access only to other classified information. This guideline does not apply to violations of 50 U.S.C.
§ 3121 by defendants who disclosed such information without having, or having had, authorized access
to classified information.
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Historical | Effective November 1, 1987. Amended effective November 1, 2001 (amendment 636); November 1, 2010
Note (amendment 746); November 1, 2015 (amendment 796).

* * % * *

4. EVASION OF MILITARY SERVICE

§2M4.1. Failure to Register and Evasion of Military Service

(a) Base Offense Level: 6
(b) Specific Offense Characteristic

(1) If the offense occurred at a time when persons were being inducted for
compulsory military service, increase by 6 levels.

Commentary

Statutory Provision: 50 U.S.C. App. § 462.

Application Note:

1. Subsection (b)(1) does not distinguish between whether the offense was committed in peacetime
or during time of war or armed conflict. If the offense was committed when persons were being
inducted for compulsory military service during time of war or armed conflict, an upward depar-

ture may be warranted.

HL%Z’;ZCGZ Effective November 1, 1987. Amended effective November 1, 1990 (amendment 336).
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5.

§2M5.1

PROHIBITED FINANCIAL TRANSACTIONS AND EXPORTS, AND PROVIDING MATE-
RIAL SUPPORT TO DESIGNATED FOREIGN TERRORIST ORGANIZATIONS

Historical

Note Effective November 1, 1987. Amended effective November 1, 2002 (amendment 637).

§2M5.1. Evasion of Export Controls; Financial Transactions with Countries Supporting

International Terrorism

(a) Base Offense Level (Apply the greater):

(1) 26, if (A) national security controls or controls relating to the prolifer-
ation of nuclear, biological, or chemical weapons or materials were
evaded; or (B) the offense involved a financial transaction with a coun-
try supporting international terrorism; or

(2) 14, otherwise.

Commentary

Statutory Provisions: 18 U.S.C. § 2332d; 22 U.S.C. § 8512; 50 U.S.C. § 1705; 50 U.S.C. App.
§§ 2401-2420.

Application Notes:

1.

In the case of a violation during time of war or armed conflict, an upward departure may be
warranted.

In determining the sentence within the applicable guideline range, the court may consider the
degree to which the violation threatened a security interest of the United States, the volume of
commerce involved, the extent of planning or sophistication, and whether there were multiple
occurrences. Where such factors are present in an extreme form, a departure from the guidelines
may be warranted. See Chapter Five, Part K (Departures).

In addition to the provisions for imprisonment, 50 U.S.C. App. § 2410 contains provisions for
criminal fines and forfeiture as well as civil penalties. The maximum fine for individual defend-
ants is $250,000. In the case of corporations, the maximum fine is five times the value of the
exports involved or $1 million, whichever is greater. When national security controls are violated,
in addition to any other sanction, the defendant is subject to forfeiture of any interest in, security
of, or claim against: any goods or tangible items that were the subject of the violation; property
used to export or attempt to export that was the subject of the violation; and any proceeds ob-
tained directly or indirectly as a result of the violation.

For purposes of subsection (a)(1)(B), “a country supporting international terrorism” means
a country designated under section 6() of the Export Administration Act (50 U.S.C. App. 2405).

Historical | Effective November 1, 1987. Amended effective November 1, 2001 (amendment 633); November 1, 2002
Note (amendment 637); November 1, 2011 (amendment 753).
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82M5.2. Exportation of Arms, Munitions, or Military Equipment or Services Without

Required Validated Export License

(a) Base Offense Level:
(1) 26, except as provided in subdivision (2) below;

(2) 14, if the offense involved only (A) non-fully automatic small arms (ri-
fles, handguns, or shotguns), and the number of weapons did not ex-
ceed two, (B) ammunition for non-fully automatic small arms, and the
number of rounds did not exceed 500, or (C) both.

Commentary

Statutory Provisions: 18 U.S.C. § 554; 22 U.S.C. §§ 2778, 2780, 8512; 50 U.S.C. § 1705.

Application Notes:

1.

Under 22 U.S.C. § 2778, the President is authorized, through a licensing system administered
by the Department of State, to control exports of defense articles and defense services that he
deems critical to a security or foreign policy interest of the United States. The items subject to
control constitute the United States Munitions List, which is set out in 22 C.F.R. Part 121.1.
Included in this list are such things as military aircraft, helicopters, artillery, shells, missiles,
rockets, bombs, vessels of war, explosives, military and space electronics, and certain firearms.

The base offense level assumes that the offense conduct was harmful or had the potential to be
harmful to a security or foreign policy interest of the United States. In the unusual case where
the offense conduct posed no such risk, a downward departure may be warranted. In the case of
a violation during time of war or armed conflict, an upward departure may be warranted.
See Chapter Five, Part K (Departures).

In determining the sentence within the applicable guideline range, the court may consider the
degree to which the violation threatened a security or foreign policy interest of the United States,
the volume of commerce involved, the extent of planning or sophistication, and whether there
were multiple occurrences. Where such factors are present in an extreme form, a departure from
the guidelines may be warranted.

Historical | Effective November 1, 1987. Amended effective November 1, 1990 (amendment 337); November 1, 2001
Note (amendment 633); November 1, 2007 (amendment 700); November 1, 2011 (amendment 753).

82M5.3. Providing Material Support or Resources to Designated Foreign Terrorist

Organizations or Specially Designated Global Terrorists, or For a Terrorist
Purpose

286

(a) Base Offense Level: 26
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(b) Specific Offense Characteristic

(1) If the offense involved the provision of (A) dangerous weapons;
(B) firearms; (C) explosives; (D) funds with the intent, knowledge, or
reason to believe such funds would be used to purchase any of the
items described in subdivisions (A) through (C); or (E) funds or other
material support or resources with the intent, knowledge, or reason
to believe they are to be used to commit or assist in the commission of
a violent act, increase by 2 levels.

(¢) Cross References

(1) If the offense resulted in death, apply §2A1.1 (First Degree Murder) if
the death was caused intentionally or knowingly, or §2A1.2 (Second
Degree Murder) otherwise, if the resulting offense level is greater
than that determined above.

(2) Ifthe offense was tantamount to attempted murder, apply §2A2.1 (As-
sault with Intent to Commit Murder; Attempted Murder), if the re-
sulting offense level is greater than that determined above.

(3) If the offense involved the provision of (A) a nuclear weapon, nuclear
material, or nuclear byproduct material; (B) a chemical weapon; (C) a
biological agent, toxin, or delivery system; or (D) a weapon of mass
destruction, apply §2M6.1 (Nuclear, Biological, and Chemical Weap-
ons, and Other Weapons of Mass Destruction), if the resulting offense
level is greater than that determined above.

Commentary

Statutory Provisions: 18 U.S.C. §§ 2283, 2284, 2339B, 2339C(a)(1)(B), (c)(2)(B) (but only with re-
spect to funds known or intended to have been provided or collected in violation of 18 U.S.C.
§ 2339C(a)(1)(B)); 22 U.S.C. § 8512; 50 U.S.C. § 1705.

Application Notes:

1.

Definitions.—For purposes of this guideline:

“Biological agent”, “chemical weapon”, “nuclear byproduct material’, “nuclear mate-
rial’, “toxin”, and “weapon of mass destruction” have the meaning given those terms in Ap-
plication Note 1 of the Commentary to §2M6.1 (Nuclear, Biological, and Chemical Weapons, and
Other Weapons of Mass Destruction).

“Dangerous weapon’, “firearm”, and “destructive device” have the meaning given those
terms in Application Note 1 of the Commentary to §1B1.1 (Application Instructions).

“Explosives” has the meaning given that term in Application Note 1 of the Commentary to
§2K1.4 (Arson; Property Damage by Use of Explosives).
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“Foreign terrorist organization” has the meaning given the term “terrorist organization” in
18 U.S.C. § 2339B(g)(6).

“Material support or resources” has the meaning given that term in 18 U.S.C. § 2339B(g)(4).

“Specially designated global terrorist” has the meaning given that term in 31 C.F.R.
§ 594.513.

Departure Provisions.—

(A) In General.—In determining the sentence within the applicable guideline range, the court
may consider the degree to which the violation threatened a security interest of the United
States, the volume of the funds or other material support or resources involved, the extent
of planning or sophistication, and whether there were multiple occurrences. In a case in
which such factors are present in an extreme form, a departure from the guidelines may be
warranted. See Chapter Five, Part K (Departures).

(B) War or Armed Conflict.—In the case of a violation during time of war or armed conflict,
an upward departure may be warranted.

Historical | Effective November 1, 2002 (amendment 637). Amended effective November 1, 2003 (amendment 655); No-
Note vember 1, 2007 (amendment 700); November 1, 2011 (amendment 753).

* * * * *

NUCLEAR, BIOLOGICAL, AND CHEMICAL WEAPONS AND MATERIALS, AND
OTHER WEAPONS OF MASS DESTRUCTION

Historical
Note

Effective November 1, 1987. Amended effective November 1, 2001 (amendment 633).

82M6.1. Unlawful Activity Involving Nuclear Material, Weapons, or Facilities,

Biological Agents, Toxins, or Delivery Systems, Chemical Weapons, or Other
Weapons of Mass Destruction; Attempt or Conspiracy

288

(a) Base Offense Level (Apply the Greatest):

(1) 42, if the offense was committed with intent (A) to injure the United
States; or (B) to aid a foreign nation or a foreign terrorist organization;

(2) 28, if subsections (a)(1), (a)(3), and (a)(4) do not apply;
(3) 22, if the defendant is convicted under 18 U.S.C. § 175b; or

(4) 20, if (A) the defendant is convicted under 18 U.S.C. § 175(b); or
(B) the offense (1) involved a threat to use a nuclear weapon, nuclear
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material, or nuclear byproduct material, a chemical weapon, a biolog-
ical agent, toxin, or delivery system, or a weapon of mass destruction;
but (i1) did not involve any conduct evidencing an intent or ability to
carry out the threat.

(b) Specific Offense Characteristics

(©

(d)

ey

2)

3)

If (A) subsection (a)(2) or (a)(4)(A) applies; and (B) the offense involved
a threat to use, or otherwise involved (1) a select biological agent; (i1) a
listed precursor or a listed toxic chemical; (ii1) nuclear material or nu-
clear byproduct material; or (iv) a weapon of mass destruction that
contains any agent, precursor, toxic chemical, or material referred to
in subdivision (i), (i1), or (ii1), increase by 2 levels.

If (A) subsection (a)(2), (a)(3), or (a)(4)(A) applies; and (B)(i) any victim
died or sustained permanent or life-threatening bodily injury, in-
crease by 4 levels; (i1) any victim sustained serious bodily injury, in-
crease by 2 levels; or (111) the degree of injury is between that specified
in subdivisions (i) and (i1), increase by 3 levels.

If (A) subsection (a)(2), (a)(3), or (a)(4) applies; and (B) the offense re-
sulted in (i) substantial disruption of public, governmental, or busi-
ness functions or services; or (i1) a substantial expenditure of funds to
clean up, decontaminate, or otherwise respond to the offense, increase
by 4 levels.

Cross References

ey

@)

If the offense resulted in death, apply §2A1.1 (First Degree Murder) if
the death was caused intentionally or knowingly, or §2A1.2 (Second
Degree Murder) otherwise, if the resulting offense level is greater
than that determined above.

If the offense was tantamount to attempted murder, apply §2A2.1 (As-
sault with Intent to Commit Murder; Attempted Murder), if the re-
sulting offense level is greater than that determined above.

Special Instruction

(1)

If the defendant is convicted of a single count involving (A) conduct
that resulted in the death or permanent, life-threatening, or serious
bodily injury of more than one victim, or (B) conduct tantamount to
the attempted murder of more than one victim, Chapter Three, Part D
(Multiple Counts) shall be applied as if such conduct in respect to each
victim had been contained in a separate count of conviction.
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Commentary

Statutory Provisions: 18 U.S.C. §§ 175, 175b, 175¢, 229, 831, 832, 842(p)(2) (only with respect to
weapons of mass destruction as defined in 18 U.S.C. § 2332a(c)(2)(B), (C), and (D)), 1992(a)(2), (a)(3),
(a)(4), (b)(2), 2283, 2291, 2332h; 42 U.S.C. §§ 2077(b), 2122, 2131. For additional statutory provision(s),
see Appendix A (Statutory Index).

Application Notes:

1.

Definitions.—For purposes of this guideline:
“Biological agent’ has the meaning given that term in 18 U.S.C. § 178(1).
“Chemical weapon” has the meaning given that term in 18 U.S.C. § 229F(1).

“Foreign terrorist organization” (A) means an organization that engages in terrorist activity
that threatens the security of a national of the United States or the national security of the
United States; and (B) includes an organization designated by the Secretary of State as a foreign
terrorist organization pursuant to section 219 of the Immigration and Nationality Act (8 U.S.C.
§ 1189). “National of the United States” has the meaning given that term in section 101(a)(22) of
the Immigration and Nationality Act (8 U.S.C. § 1101(a)(22)).

“Listed precursor or a listed toxic chemical’ means a precursor or a toxic chemical, respec-
tively, listed in Schedule I of the Annex on Chemicals to the Chemical Weapons Convention. See
18 U.S.C. § 229F(6)(B), (8)(B). “Precursor” has the meaning given that term in 18 U.S.C.
§ 229F(6)(A). “Toxic chemical” has the meaning given that term in 18 U.S.C. § 229F(8)(A).

“Nuclear byproduct material’ has the meaning given that term in 18 U.S.C. § 831(g)(2).
“Nuclear material’ has the meaning given that term in 18 U.S.C. § 831(g)(1).
“Restricted person” has the meaning given that term in 18 U.S.C. § 175b(d)(2).

“Select biological agent’ means a biological agent or toxin identified (A) by the Secretary of
Health and Human Services on the select agent list established and maintained pursuant to
section 351A of the Public Health Service Act (42 U.S.C. § 262a); or (B) by the Secretary of Agri-
culture on the list established and maintained pursuant to section 212 of the Agricultural Bio-
terrorism Protection Act of 2002 (7 U.S.C. § 8401).

“Toxin” has the meaning given that term in 18 U.S.C. § 178(2).
“Vector” has the meaning given that term in 18 U.S.C. § 178(4).

“Weapon of mass destruction” has the meaning given that term in 18 U.S.C. § 2332a(c)(2)(B),
(C), and (D).

Threat Cases.—Subsection (a)(4)(B) applies in cases that involved a threat to use a weapon,
agent, or material covered by this guideline but that did not involve any conduct evidencing an
intent or ability to carry out the threat. For example, subsection (a)(4)(B) would apply in a case
in which the defendant threatened to contaminate an area with anthrax and also dispersed into
the area a substance that appeared to be anthrax but that the defendant knew to be harmless
talcum powder. In such a case, the dispersal of talcum powder does not evidence an intent on the
defendant’s part to carry out the threat. In contrast, subsection (a)(4)(B) would not apply in a
case in which the defendant threatened to contaminate an area with anthrax and also dispersed
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into the area a substance that the defendant believed to be anthrax but that in fact was harmless
talcum powder. In such a case, the dispersal of talcum powder was conduct evidencing an intent
to carry out the threat because of the defendant’s belief that the talcum powder was anthrax.

Subsection (a)(4)(B) shall not apply in any case involving both a threat to use any weapon, agent,
or material covered by this guideline and the possession of that weapon, agent, or material. In
such a case, possession of the weapon, agent, or material is conduct evidencing an intent to use
that weapon, agent, or material.

3. Application of Special Instruction.—Subsection (d) applies in any case in which the defend-
ant 1s convicted of a single count involving (A) the death or permanent, life-threatening, or seri-
ous bodily injury of more than one victim, or (B) conduct tantamount to the attempted murder of
more than one victim, regardless of whether the offense level is determined under this guideline
or under another guideline in Chapter Two (Offense Conduct) by use of a cross reference under
subsection (c).

Effective November 1, 1987. Amended effective November 1, 2001 (amendment 633); November 1, 2002
Historical | (amendment 637); November 1, 2003 (amendment 655); November 1, 2005 (amendment 679); November 1,

Note 2006 (amendment 686); November 1, 2007 (amendments 699 and 700); November 1, 2010 (amendment 746);
November 1, 2016 (amendment 804).

82M6.2. Violation of Other Federal Atomic Energy Agency Statutes, Rules, and
Regulations

(a) Base Offense Level (Apply the greater):

(1) 30, if the offense was committed with intent to injure the United
States or to aid a foreign nation; or

(2) 6.
Commentary
Statutory Provision: 42 U.S.C. § 2273.
Background: This section applies to offenses related to nuclear energy not specifically addressed

elsewhere. This provision covers, for example, violations of statutes dealing with rules and regulations,
license conditions, and orders of the Nuclear Regulatory Commission and the Department of Energy.

Historical

Note Effective November 1, 1987. Amended effective November 1, 1990 (amendment 359).
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PART N — OFFENSES INVOLVING FOOD, DRUGS, AGRICULTURAL
PRODUCTS, CONSUMER PRODUCTS, AND ODOMETER LAWS

1.

Historical
Note

Effective November 1, 1987. Amended effective November 1, 2009 (amendment 733).

TAMPERING WITH CONSUMER PRODUCTS

8§2N1.1. Tampering or Attempting to Tamper Involving Risk of Death or Bodily Injury

(a) Base Offense Level: 25

(b) Specific Offense Characteristic

(©

(d)

ey

(A) If any victim sustained permanent or life-threatening bodily in-
jury, increase by 4 levels; (B) if any victim sustained serious bodily
injury, increase by 2 levels; or (C) if the degree of injury is between
that specified in subdivisions (A) and (B), increase by 3 levels.

Cross References

(1)

2)

3)

If the offense resulted in death, apply §2A1.1 (First Degree Murder) if
the death was caused intentionally or knowingly, or §2A1.2 (Second
Degree Murder) in any other case.

If the offense was tantamount to attempted murder, apply §2A2.1 (As-
sault with Intent to Commit Murder; Attempted Murder) if the result-
ing offense level is greater than that determined above.

If the offense involved extortion, apply §2B3.2 (Extortion by Force or
Threat of Injury or Serious Damage) if the resulting offense level is
greater than that determined above.

Special Instruction

(1)

If the defendant is convicted of a single count involving (A) the death
or permanent, life-threatening, or serious bodily injury of more than
one victim, or (B) conduct tantamount to the attempted murder of
more than one victim, Chapter Three, Part D (Multiple Counts) shall
be applied as if the defendant had been convicted of a separate count
for each such victim.

Commentary

Statutory Provisions: 18 U.S.C. § 1365(a), (e).

292
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Application Notes:

1.  The base offense level reflects that this offense typically poses a risk of death or serious bodily
injury to one or more victims; or causes, or is intended to cause, bodily injury. Where the offense
posed a substantial risk of death or serious bodily injury to numerous victims, or caused extreme
psychological injury or substantial property damage or monetary loss, an upward departure may
be warranted. In the unusual case in which the offense did not cause a risk of death or serious
bodily injury, and neither caused nor was intended to cause bodily injury, a downward departure
may be warranted.

2. The special instruction in subsection (d)(1) applies whether the offense level is determined under
subsection (b)(1) or by use of a cross reference in subsection (c).

Historical
Note

Effective November 1, 1987. Amended effective November 1, 1990 (amendment 338); November 1, 1991
(amendment 376).

82N1.2. Providing False Information or Threatening to Tamper with Consumer
Products

(a) Base Offense Level: 16

(b) Cross Reference

(1) If the offense involved extortion, apply §2B3.2 (Extortion by Force or
Threat of Injury or Serious Damage).

Commentary

Statutory Provisions: 18 U.S.C. § 1365(c), (d).

Application Note:

1.  If death or bodily injury, extreme psychological injury, or substantial property damage or mone-
tary loss resulted, an upward departure may be warranted. See Chapter Five, Part K (Depar-

tures).

Historical
Note

Effective November 1, 1987. Amended effective November 1, 1990 (amendment 339).

§2N1.3. Tampering With Intent to Injure Business

(a) Base Offense Level: 12
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Commentary
Statutory Provision: 18 U.S.C. § 1365(Db).
Application Note:
1.  If death or bodily injury, extreme psychological injury, or substantial property damage or mone-

tary loss resulted, an upward departure may be warranted. See Chapter Five, Part K (Depar-
tures).

Historical

Effective November 1, 1987.
Note

2. FOOD, DRUGS, AGRICULTURAL PRODUCTS, AND CONSUMER PRODUCTS

Historical

Note Effective November 1, 1987. Amended effective November 1, 2009 (amendment 733).

82N2.1. Violations of Statutes and Regulations Dealing With Any Food, Drug,
Biological Product, Device, Cosmetic, Agricultural Product, or Consumer
Product

(a) Base Offense Level: 6
(b) Specific Offense Characteristic

(1) Ifthe defendant was convicted under 21 U.S.C. § 331 after sustaining
a prior conviction under 21 U.S.C. § 331, increase by 4 levels.

(¢) Cross References

(1) If the offense involved fraud, apply §2B1.1 (Theft, Property Destruc-
tion, and Fraud).

(2) If the offense was committed in furtherance of, or to conceal, an of-
fense covered by another offense guideline, apply that other offense
guideline if the resulting offense level is greater than that determined
above.

Commentary
Statutory Provisions: 7 U.S.C. §§ 150bb, 150gg, 6810, 7734, 8313; 21 U.S.C. §§ 115, 117, 122, 134—

134e, 151-158, 331, 333(a)(1), (a)(2), (b), 458-461, 463, 466, 610, 611, 614, 617, 619, 620, 642—644, 676;
42 U.S.C. § 262. For additional statutory provision(s), see Appendix A (Statutory Index).
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Application Notes:

1.

This guideline assumes a regulatory offense that involved knowing or reckless conduct. Where
only negligence was involved, a downward departure may be warranted. See Chapter Five,
Part K (Departures).

The cross reference at subsection (c)(1) addresses cases in which the offense involved fraud. The
cross reference at subsection (c)(2) addresses cases in which the offense was committed in fur-
therance of, or to conceal, an offense covered by another offense guideline (e.g., bribery).

Upward Departure Provisions.—The following are circumstances in which an upward depar-
ture may be warranted:

(A) The offense created a substantial risk of bodily injury or death; or bodily injury, death,
extreme psychological injury, property damage, or monetary loss resulted from the offense.
See Chapter Five, Part K (Departures).

(B) The defendant was convicted under 7 U.S.C. § 7734.

The Commission has not promulgated a guideline for violations of 21 U.S.C. § 333(e) (offenses
involving human growth hormones). Offenses involving anabolic steroids are covered by Chap-
ter Two, Part D (Offenses Involving Drugs and Narco-Terrorism). In the case of an offense in-
volving a substance purported to be an anabolic steroid, but not containing any active ingredient,
apply §2B1.1 (Theft, Property Destruction, and Fraud) with “loss” measured by the amount paid,
or to be paid, by the victim for such substance.

Effective November 1, 1987. Amended effective November 1, 1990 (amendment 340); November 1, 1991

Historical | (amendment 432); November 1, 1992 (amendment 451); November 1, 2001 (amendment 617); November 1,
Note 2002 (amendment 646); November 1, 2003 (amendment 661); November 1, 2006 (amendment 685); Novem-

ber 1, 2007 (amendment 711); November 1, 2008 (amendment 723); November 1, 2009 (amendment 733).

* * * * *

ODOMETER LAWS AND REGULATIONS

82N3.1. Odometer Laws and Regulations

(a) Base Offense Level: 6
(b) Cross Reference

(1) If the offense involved more than one vehicle, apply §2B1.1 (Theft,
Property Destruction, and Fraud).

Commentary

Statutory Provisions: 49 U.S.C. §§ 3270332705, 32709(b).
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Background: The base offense level takes into account the deceptive aspect of the offense assuming
a single vehicle was involved. If more than one vehicle was involved, §2B1.1 (Theft, Property Destruc-
tion, and Fraud) is to be applied because it is designed to deal with a pattern or scheme.

Historical | Effective November 1, 1987. Amended effective November 1, 1989 (amendment 199); November 1, 1997
Note (amendment 553); November 1, 2001 (amendment 617).

PART O — [NOT USED]
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PART P — OFFENSES INVOLVING PRISONS AND CORRECTIONAL

FACILITIES

§2P1.1.

Escape, Instigating or Assisting Escape

(a) Base Offense Level:

(b)

(1)

2)

13, if the custody or confinement is by virtue of an arrest on a charge
of felony, or conviction of any offense;

8, otherwise.

Specific Offense Characteristics

1)

@)

3)

4

If the use or the threat of force against any person was involved, in-
crease by 5 levels.

If the defendant escaped from non-secure custody and returned vol-
untarily within ninety-six hours, decrease the offense level under
§2P1.1(a)(1) by 7 levels or the offense level under §2P1.1(a)(2) by
4 levels. Provided, however, that this reduction shall not apply if the
defendant, while away from the facility, committed any federal, state,
or local offense punishable by a term of imprisonment of one year or
more.

If the defendant escaped from the non-secure custody of a community
corrections center, community treatment center, “halfway house,” or
similar facility, and subsection (b)(2) is not applicable, decrease the
offense level under subsection (a)(1) by 4 levels or the offense level
under subsection (a)(2) by 2 levels. Provided, however, that this re-
duction shall not apply if the defendant, while away from the facility,
committed any federal, state, or local offense punishable by a term of
imprisonment of one year or more.

If the defendant was a law enforcement or correctional officer or em-
ployee, or an employee of the Department of Justice, at the time of the
offense, increase by 2 levels.

Commentary

Statutory Provisions: 18 U.S.C. §§ 751, 752, 755; 28 U.S.C. § 1826. For additional statutory provi-
sion(s), see Appendix A (Statutory Index).
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Application Notes:

1.

“Non-secure custody’” means custody with no significant physical restraint (e.g., where a de-
fendant walked away from a work detail outside the security perimeter of an institution; where
a defendant failed to return to any institution from a pass or unescorted furlough; or where a
defendant escaped from an institution with no physical perimeter barrier).

“Returned voluntarily’ includes voluntarily returning to the institution or turning one’s self in
to a law enforcement authority as an escapee (not in connection with an arrest or other charges).

If the adjustment in subsection (b)(4) applies, no adjustment is to be made under §3B1.3 (Abuse
of Position of Trust or Use of Special Skill).

If death or bodily injury resulted, an upward departure may be warranted. See Chapter Five,
Part K (Departures).

Criminal history points under Chapter Four, Part A (Criminal History) are to be determined
independently of the application of this guideline. For example, in the case of a defendant serving
a one-year sentence of imprisonment at the time of the escape, criminal history points from
§4A1.1(b) (for the sentence being served at the time of the escape) and §4A1.1(d) (custody status)
would be applicable.

If the adjustment in subsection (b)(1) applies as a result of conduct that involves an official victim,
do not apply §3A1.2 (Official Victim).

Historical | Effective November 1, 1987. Amended effective November 1, 1989 (amendments 200 and 201); November 1,
Note 1990 (amendment 341); November 1, 1991 (amendment 406); November 1, 2010 (amendment 747).

82P1.2. Providing or Possessing Contraband in Prison

298

(a) Base Offense Level:
(1) 23, if the object was a firearm or destructive device.

(2) 13, if the object was a weapon (other than a firearm or a destructive
device), any object that might be used as a weapon or as a means of
facilitating escape, ammunition, LSD, PCP, methamphetamine, or a
narcotic drug.

(3) 6, if the object was an alcoholic beverage, United States or foreign
currency, a mobile phone or similar device, or a controlled substance
(other than LLSD, PCP, methamphetamine, or a narcotic drug).

(4) 4, if the object was any other object that threatened the order, disci-

pline, or security of the institution or the life, health, or safety of an
individual.
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(b) Specific Offense Characteristic

(1) If the defendant was a law enforcement or correctional officer or em-
ployee, or an employee of the Department of Justice, at the time of the
offense, increase by 2 levels.

(¢) Cross Reference

(1) If the object of the offense was the distribution of a controlled sub-
stance, apply the offense level from §2D1.1 (Unlawful Manufacturing,
Importing, Exporting, or Trafficking; Attempt or Conspiracy). Pro-
vided, that if the defendant is convicted under 18 U.S.C. § 1791(a)(1)
and is punishable under 18 U.S.C. § 1791(b)(1), and the resulting of-
fense level is less than level 26, increase to level 26.

Commentary

Statutory Provision: 18 U.S.C. § 1791.

Application Notes:

1.

In this guideline, the term “mobile phone or similar device” means a phone or other device as
described in 18 U.S.C. § 1791(d)(1)(F).

If the adjustment in §2P1.2(b)(1) applies, no adjustment is to be made under §3B1.3 (Abuse of
Position of Trust or Use of Special Skill).

In a case in which the defendant is convicted of the underlying offense and an offense involving
providing or possessing a controlled substance in prison, group the offenses together under
§3D1.2(c). (Note that 18 U.S.C. § 1791(b) does not require a sentence of imprisonment, although
if a sentence of imprisonment is imposed on a count involving providing or possessing a controlled
substance in prison, section 1791(c) requires that the sentence be imposed to run consecutively
to any other sentence of imprisonment for the controlled substance. Therefore, unlike a count in
which the statute mandates both a minimum and a consecutive sentence of imprisonment, the
grouping rules of §§3D1.1-3D1.5 apply. See §3D1.1(b)(1), comment. (n.1), and §3D1.2, com-
ment. (n.1).) The combined sentence will then be constructed to provide a “total punishment”
that satisfies the requirements both of §5G1.2 (Sentencing on Multiple Counts of Conviction) and
18 U.S.C. § 1791(c). For example, if the combined applicable guideline range for both counts is
30-37 months and the court determines a “total punishment” of 36 months is appropriate, a
sentence of 30 months for the underlying offense plus a consecutive six months’ sentence for the
providing or possessing a controlled substance in prison count would satisfy these requirements.

Pursuant to 18 U.S.C. § 1791(c), a sentence imposed upon an inmate for a violation of 18 U.S.C.
§ 1791 shall be consecutive to the sentence being served by the inmate at the time of the violation.

Effective November 1, 1987. Amended effective November 1, 1989 (amendments 202 and 203); November 1,
1995 (amendment 525); November 1, 1998 (amendment 579); November 1, 2005 (amendment 680); Novem-
ber 1, 2012 (amendment 769).

Historical
Note
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8§2P1.3. Engaging In, Inciting or Attempting to Incite a Riot Involving Persons in a
Facility for Official Detention

(a) Base Offense Level:

(1) 22, if the offense was committed under circumstances creating a sub-
stantial risk of death or serious bodily injury to any person.

(2) 16, if the offense involved a major disruption to the operation of an
institution.

(3) 10, otherwise.
Commentary
Statutory Provision: 18 U.S.C. § 1792.
Application Note:

1.  If death or bodily injury resulted, an upward departure may be warranted. See Chapter Five,
Part K (Departures).

Historical

Effective November 1, 1987.
Note

Historical | Section 2P1.4 (Trespass on Bureau of Prisons Facilities), effective November 1, 1987, was deleted effective
Note November 1, 1989 (amendment 204).
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PART Q — OFFENSES INVOLVING THE ENVIRONMENT

1. ENVIRONMENT

§2Q1.1. Knowing Endangerment Resulting From Mishandling Hazardous or Toxic
Substances, Pesticides or Other Pollutants

(a) Base Offense Level: 24
Commentary

Statutory Provisions: 18 U.S.C. § 1992(b)(3); 33 U.S.C. § 1319(c)(3); 42 U.S.C. §§ 6928(e), 7413(c)(5).
For additional statutory provision(s), see Appendix A (Statutory Index).

Application Note:

1.  If death or serious bodily injury resulted, an upward departure may be warranted. See Chap-
ter Five, Part K (Departures).

Background: This section applies to offenses committed with knowledge that the violation placed
another person in imminent danger of death or serious bodily injury.

Historical Effective November 1, 1987. Amended effective November 1, 2007 (amendment 699); November 1, 2018
Note (amendment 813).

§2Q1.2. Mishandling of Hazardous or Toxic Substances or Pesticides;
Recordkeeping, Tampering, and Falsification; Unlawfully Transporting
Hazardous Materials in Commerce

(a) Base Offense Level: 8
(b) Specific Offense Characteristics
(1) (A) If the offense resulted in an ongoing, continuous, or repetitive
discharge, release, or emission of a hazardous or toxic substance
or pesticide into the environment, increase by 6 levels; or
(B) if the offense otherwise involved a discharge, release, or emission
of a hazardous or toxic substance or pesticide, increase by 4 lev-

els.

(2) If the offense resulted in a substantial likelihood of death or serious
bodily injury, increase by 9 levels.
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(3) If the offense resulted in disruption of public utilities or evacuation of
a community, or if cleanup required a substantial expenditure, in-
crease by 4 levels.

(4) If the offense involved transportation, treatment, storage, or disposal
without a permit or in violation of a permit, increase by 4 levels.

(5) If a recordkeeping offense reflected an effort to conceal a substantive
environmental offense, use the offense level for the substantive of-
fense.

(6) If the offense involved a simple recordkeeping or reporting violation
only, decrease by 2 levels.

(7) If the defendant was convicted under 49 U.S.C. § 5124 or § 46312, in-
crease by 2 levels.

Commentary

Statutory Provisions: 7 U.S.C. §§136j-1361; 15 U.S.C. §§2614 and 2615; 33 U.S.C.
§§ 1319(c)(1), (2), 1321(b)(5), 1517(b); 42 U.S.C. §§ 300h-2, 6928(d), 7413(c)(1)—(4), 9603(b), (c), (d);
43 U.S.C. §§ 1350, 1816(a), 1822(b); 49 U.S.C. §§ 5124, 46312. For additional statutory provision(s),
see Appendix A (Statutory Index).

Application Notes:

1.

302

“Recordkeeping offense” includes both recordkeeping and reporting offenses. The term is to be
broadly construed as including failure to report discharges, releases, or emissions where re-
quired; the giving of false information; failure to file other required reports or provide necessary
information; and failure to prepare, maintain, or provide records as prescribed.

“Simple recordkeeping or reporting violation” means a recordkeeping or reporting offense
in a situation where the defendant neither knew nor had reason to believe that the recordkeeping
offense would significantly increase the likelihood of any substantive environmental harm.

This section applies to offenses involving pesticides or substances designated toxic or hazardous
at the time of the offense by statute or regulation. A listing of hazardous and toxic substances in
the guidelines would be impractical. Several federal statutes (or regulations promulgated there-
under) list toxics, hazardous wastes and substances, and pesticides. These lists, such as those of
toxic pollutants for which effluent standards are published under the Federal Water Pollution
Control Act (e.g., 33 U.S.C. § 1317) as well as the designation of hazardous substances under the
Comprehensive Environmental Response, Compensation and Liability Act (e.g., 42 U.S.C.
§ 9601(14)), are revised from time to time. “Toxic” and “hazardous” are defined differently in
various statutes, but the common dictionary meanings of the words are not significantly differ-
ent.

Except when the adjustment in subsection (b)(6) for simple recordkeeping offenses applies, this

section assumes knowing conduct. In cases involving negligent conduct, a downward departure
may be warranted.
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5. Subsection (b)(1) assumes a discharge or emission into the environment resulting in actual envi-
ronmental contamination. A wide range of conduct, involving the handling of different quantities
of materials with widely differing propensities, potentially is covered. Depending upon the harm
resulting from the emission, release or discharge, the quantity and nature of the substance or
pollutant, the duration of the offense and the risk associated with the violation, a departure of
up to two levels in either direction from the offense levels prescribed in these specific offense
characteristics may be appropriate.

6. Subsection (b)(2) applies to offenses where the public health is seriously endangered. Depending
upon the nature of the risk created and the number of people placed at risk, a departure of up to
three levels upward or downward may be warranted. If death or serious bodily injury results, a
departure would be called for. See Chapter Five, Part K (Departures).

7. Subsection (b)(3) provides an enhancement where a public disruption, evacuation or cleanup at
substantial expense has been required. Depending upon the nature of the contamination in-
volved, a departure of up to two levels either upward or downward could be warranted.

8. Subsection (b)(4) applies where the offense involved violation of a permit, or where there was a
failure to obtain a permit when one was required. Depending upon the nature and quantity of
the substance involved and the risk associated with the offense, a departure of up to two levels
either upward or downward may be warranted.

9. Other Upward Departure Provisions.—

(A) Civil Adjudications and Failure to Comply with Administrative Order.—In a case
in which the defendant has previously engaged in similar misconduct established by a civil
adjudication or has failed to comply with an administrative order, an upward departure
may be warranted. See §4A1.3 (Departures Based on Inadequacy of Criminal History Cat-

egory).

(B) Extreme Psychological Injury.—If the offense caused extreme psychological injury, an
upward departure may be warranted. See §5K2.3 (Extreme Psychological Injury).

(C) Terrorism.—If the offense was calculated to influence or affect the conduct of government
by intimidation or coercion, or to retaliate against government conduct, an upward depar-
ture would be warranted. See Application Note 4 of the Commentary to §3A1.4 (Terrorism).

Background: This section applies both to substantive violations of the statute governing the handling
of pesticides and toxic and hazardous substances and to recordkeeping offenses. The first four specific
offense characteristics provide enhancements when the offense involved a substantive violation. The
fifth and sixth specific offense characteristics apply to recordkeeping offenses. Although other sections
of the guidelines generally prescribe a base offense level of 6 for regulatory violations, §2Q1.2 pre-
scribes a base offense level of 8 because of the inherently dangerous nature of hazardous and toxic
substances and pesticides. A decrease of 2 levels is provided, however, for “simple recordkeeping or
reporting violations” under §2Q1.2(b)(6).

Effective November 1, 1987. Amended effective November 1, 1993 (amendment 481); November 1, 1997
(amendment 553); November 1, 2004 (amendment 672); November 1, 2010 (amendment 746); November 1,
2018 (amendment 813).

Historical
Note
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82Q1.3. Mishandling of Other Environmental Pollutants; Recordkeeping, Tampering,

and Falsification

(a) Base Offense Level: 6
(b) Specific Offense Characteristics

(1) (A) If the offense resulted in an ongoing, continuous, or repetitive
discharge, release, or emission of a pollutant into the environ-
ment, increase by 6 levels; or

(B) if the offense otherwise involved a discharge, release, or emission
of a pollutant, increase by 4 levels.

(2) If the offense resulted in a substantial likelihood of death or serious
bodily injury, increase by 11 levels.

(3) Ifthe offense resulted in disruption of public utilities or evacuation of
a community, or if cleanup required a substantial expenditure, in-
crease by 4 levels.

(4) If the offense involved a discharge without a permit or in violation of
a permit, increase by 4 levels.

(5) If a recordkeeping offense reflected an effort to conceal a substantive
environmental offense, use the offense level for the substantive of-
fense.

Commentary

Statutory Provisions: 33 U.S.C. §§ 403, 406, 407, 411, 1319(c)(1), (c)(2), 1415(b), 1907, 1908;
42 U.S.C. § 7413(c)(1)—(4). For additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1.

304

“Recordkeeping offense” includes both recordkeeping and reporting offenses. The term is to be
broadly construed as including failure to report discharges, releases, or emissions where re-
quired; the giving of false information; failure to file other required reports or provide necessary
information; and failure to prepare, maintain, or provide records as prescribed.

If the offense involved mishandling of nuclear material, apply §2M6.2 (Violation of Other Federal
Atomic Energy Agency Statutes, Rules, and Regulations) rather than this guideline.

The specific offense characteristics in this section assume knowing conduct. In cases involving
negligent conduct, a downward departure may be warranted.

Subsection (b)(1) assumes a discharge or emission into the environment resulting in actual envi-

ronmental contamination. A wide range of conduct, involving the handling of different quantities
of materials with widely differing propensities, potentially is covered. Depending upon the harm
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resulting from the emission, release or discharge, the quantity and nature of the substance or
pollutant, the duration of the offense and the risk associated with the violation, a departure of
up to two levels in either direction from that prescribed in these specific offense characteristics
may be appropriate.

5. Subsection (b)(2) applies to offenses where the public health is seriously endangered. Depending
upon the nature of the risk created and the number of people placed at risk, a departure of up to
three levels upward or downward may be warranted. If death or serious bodily injury results, a
departure would be called for. See Chapter Five, Part K (Departures).

6. Subsection (b)(3) provides an enhancement where a public disruption, evacuation or cleanup at
substantial expense has been required. Depending upon the nature of the contamination in-
volved, a departure of up to two levels in either direction could be warranted.

7.  Subsection (b)(4) applies where the offense involved violation of a permit, or where there was a
failure to obtain a permit when one was required. Depending upon the nature and quantity of
the substance involved and the risk associated with the offense, a departure of up to two levels
in either direction may be warranted.

8.  Where a defendant has previously engaged in similar misconduct established by a civil adjudi-
cation or has failed to comply with an administrative order, an upward departure may be war-
ranted. See §4A1.3 (Departures Based on Inadequacy of Criminal History Category (Policy State-
ment)).

Background: This section parallels §2Q1.2 but applies to offenses involving substances which are not
pesticides and are not designated as hazardous or toxic.

Historical Effective November 1, 1987. Amended effective November 1, 1989 (amendment 205); November 1, 2018
Note (amendment 813).

§2Q1.4. Tampering or Attempted Tampering with a Public Water System; Threatening
to Tamper with a Public Water System

(a) Base Offense Level (Apply the greatest):

(1) 26;

(2) 22, if the offense involved (A) a threat to tamper with a public water
system; and (B) any conduct evidencing an intent to carry out the
threat; or

(3) 16, if the offense involved a threat to tamper with a public water sys-

tem but did not involve any conduct evidencing an intent to carry out
the threat.
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(b) Specific Offense Characteristics

(©

(d)

ey

@)

3)

If (A) any victim sustained permanent or life-threatening bodily in-
jury, increase by 4 levels; (B) any victim sustained serious bodily in-
jury, increase by 2 levels; or (C) the degree of injury is between that
specified in subdivisions (A) and (B), increase by 3 levels.

If the offense resulted in (A) a substantial disruption of public, gov-
ernmental, or business functions or services; or (B) a substantial ex-
penditure of funds to clean up, decontaminate, or otherwise respond
to the offense, increase by 4 levels.

If the offense resulted in an ongoing, continuous, or repetitive release
of a contaminant into a public water system or lasted for a substantial
period of time, increase by 2 levels.

Cross References

(1)

@)

3)

If the offense resulted in death, apply §2A1.1 (First Degree Murder) if
the death was caused intentionally or knowingly, or §2A1.2 (Second
Degree Murder) in any other case, if the resulting offense level is
greater than that determined above.

If the offense was tantamount to attempted murder, apply §2A2.1 (As-
sault with Intent to Commit Murder; Attempted Murder) if the result-
ing offense level is greater than that determined above.

If the offense involved extortion, apply §2B3.2 (Extortion by Force or
Threat of Injury or Serious Damage) if the resulting offense level is
greater than that determined above.

Special Instruction

(1)

If the defendant is convicted of a single count involving (A) the death
or permanent, life-threatening, or serious bodily injury of more than
one victim; or (B) conduct tantamount to the attempted murder of
more than one victim, Chapter Three, Part D (Multiple Counts) shall
be applied as if the defendant had been convicted of a separate count
for each such victim.

Commentary

Statutory Provision: 42 U.S.C. § 300i-1.
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Application Notes:

1.

Definitions.—For purposes of this guideline, “permanent or life-threatening bodily injury”
and “serious bodily injury’ have the meaning given those terms in Note 1 of the Commentary
to §1B1.1 (Application Instructions).

Application of Special Instruction.—Subsection (d) applies in any case in which the defend-
ant 1s convicted of a single count involving (A) the death or permanent, life-threatening, or seri-
ous bodily injury of more than one victim; or (B) conduct tantamount to the attempted murder of
more than one victim, regardless of whether the offense level is determined under this guideline
or under another guideline in Chapter Two (Offense Conduct) by use of a cross reference under
subsection (c).

Departure Provisions.—

(A)

(B)

Downward Departure Provision.—The base offense level in subsection (a)(1) reflects
that offenses covered by that subsection typically pose a risk of death or serious bodily in-
jury to one or more victims, or cause, or are intended to cause, bodily injury. In the unusual
case in which such an offense did not cause a risk of death or serious bodily injury, and
neither caused nor was intended to cause bodily injury, a downward departure may be war-
ranted.

Upward Departure Provisions.—If the offense caused extreme psychological injury, or
caused substantial property damage or monetary loss, an upward departure may be war-
ranted.

If the offense was calculated to influence or affect the conduct of government by intimida-
tion or coercion, or to retaliate against government conduct, an upward departure would be
warranted. See Application Note 4 of §3A1.4 (Terrorism).

Historical Effective November 1, 1987. Amended effective November 1, 1989 (amendment 206); November 1, 2003
Note (amendment 655).

Historical
Note

Section 2Q1.5 (Threatened Tampering with Public Water System), effective November 1, 1987, amended
effective November 1, 1989 (amendment 207), was deleted by consolidation with §2Q1.4 effective November
1, 2003 (amendment 655).

82Q1.6. Hazardous or Injurious Devices on Federal Lands

(a) Base Offense Level (Apply the greatest):

(1) If the intent was to violate the Controlled Substances Act, apply
§2D1.9 (Placing or Maintaining Dangerous Devices on Federal Prop-
erty to Protect the Unlawful Production of Controlled Substances; At-
tempt or Conspiracy);
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(2) If the intent was to obstruct the harvesting of timber, and property
destruction resulted, apply §2B1.1 (Theft, Property Destruction, and
Fraud);

(3) If the offense involved reckless disregard to the risk that another per-
son would be placed in danger of death or serious bodily injury under
circumstances manifesting extreme indifference to such risk, the of-
fense level from §2A2.2 (Aggravated Assault); or

(4) 6, otherwise.

Commentary
Statutory Provision: 18 U.S.C. § 1864.

Background: The statute covered by this guideline proscribes a wide variety of conduct, ranging from
placing nails in trees to interfere with harvesting equipment to placing anti-personnel devices capable
of causing death or serious bodily injury to protect the unlawful production of a controlled substance.
Subsections (a)(1)—(a)(3) cover the more serious forms of this offense. Subsection (a)(4) provides a min-
imum offense level of 6 where the intent was to obstruct the harvesting of timber and little or no
property damage resulted.

Effective November 1, 1989 (amendment 208). Amended effective November 1, 1990 (amendment 313); No-
vember 1, 2001 (amendment 617); November 1, 2002 (amendment 646); November 1, 2010 (amend-
ment 746).

Historical
Note

2. CONSERVATION AND WILDLIFE

§2Q2.1. Offenses Involving Fish, Wildlife, and Plants

(a) Base Offense Level: 6
(b) Specific Offense Characteristics

(1) If the offense (A) was committed for pecuniary gain or otherwise in-
volved a commercial purpose; or (B) involved a pattern of similar vio-
lations, increase by 2 levels.

(2) If the offense (A) involved fish, wildlife, or plants that were not quar-
antined as required by law; or (B) otherwise created a significant risk
of infestation or disease transmission potentially harmful to humans,
fish, wildlife, or plants, increase by 2 levels.
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(3) (If more than one applies, use the greater):

(A) If the market value of the fish, wildlife, or plants (1) exceeded
$2,500 but did not exceed $6,500, increase by 1 level; or (i1) ex-
ceeded $6,500, increase by the number of levels from the table in
§2B1.1 (Theft, Property Destruction, and Fraud) corresponding
to that amount; or

(B) If the offense involved (1) marine mammals that are listed as de-
pleted under the Marine Mammal Protection Act (as set forth in
50 C.F.R. § 216.15); (1) fish, wildlife, or plants that are listed as
endangered or threatened by the Endangered Species Act (as set
forth in 50 C.F.R. Part 17); or (111) fish, wildlife, or plants that are
listed in Appendix I to the Convention on International Trade in
Endangered Species of Wild Fauna or Flora (as set forth in
50 C.F.R. Part 23), increase by 4 levels.

(¢) Cross Reference

(1) If the offense involved a cultural heritage resource or paleontological
resource, apply §2B1.5 (Theft of, Damage to, or Destruction of, Cul-
tural Heritage Resources or Paleontological Resources; Unlawful
Sale, Purchase, Exchange, Transportation, or Receipt of Cultural Her-
itage Resources or Paleontological Resources), if the resulting offense
level is greater than that determined above.

Commentary

Statutory Provisions: 16 U.S.C. §§ 668(a), 707(b), 1174(a), 1338(a), 1375(b), 1540(b), 3373(d);
18 U.S.C. §§ 545, 554. For additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1.

“For pecuniary gain” means for receipt of, or in anticipation of receipt of, anything of value,
whether monetary or in goods or services. Thus, offenses committed for pecuniary gain include
both monetary and barter transactions. Similarly, activities designed to increase gross revenue
are considered to be committed for pecuniary gain.

The acquisition of fish, wildlife, or plants for display to the public, whether for a fee or donation
and whether by an individual or an organization, including a governmental entity, a private non-
profit organization, or a private for-profit organization, shall be considered to involve a “commer-
cial purpose.”

For purposes of subsection (b)(2), the quarantine requirements include those set forth in 9 C.F.R.
Part 92, and 7 C.F.R., Subtitle B, Chapter III. State quarantine laws are included as well.

When information is reasonably available, “market value” under subsection (b)(3)(A) shall be
based on the fair-market retail price. Where the fair-market retail price is difficult to ascertain,
the court may make a reasonable estimate using any reliable information, such as the reasonable
replacement or restitution cost or the acquisition and preservation (e.g., taxidermy) cost. Market
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value, however, shall not be based on measurement of aesthetic loss (so called “contingent valu-
ation” methods).

5.  If the offense involved the destruction of a substantial quantity of fish, wildlife, or plants, and
the seriousness of the offense is not adequately measured by the market value, an upward de-
parture may be warranted.

6.  For purposes of subsection (c)(1), “cultural heritage resource” has the meaning given that
term in Application Note 1 of the Commentary to §2B1.5 (Theft of, Damage to, or Destruction of,
Cultural Heritage Resources; Unlawful Sale, Purchase, Exchange, Transportation, or Receipt of
Cultural Heritage Resources).

Background: This section applies to violations of the Endangered Species Act, the Bald Eagle Pro-
tection Act, the Migratory Bird Treaty, the Marine Mammal Protection Act, the Wild Free-Roaming
Horses and Burros Act, the Fur Seal Act, the Lacey Act, and to violations of 18 U.S.C. §§ 545 and 554
if the smuggling activity involved fish, wildlife, or plants.

Effective November 1, 1987. Amended effective January 15, 1988 (amendment 41); November 1, 1989
(amendments 209 and 210); November 1, 1991 (amendment 407); November 1, 1992 (amendment 452); No-
vember 1, 1995 (amendment 534); November 1, 2001 (amendment 617); November 1, 2002 (amend-
ment 638); November 1, 2007 (amendment 700); November 1, 2010 (amendment 746); November 1, 2011
(amendment 758); November 1, 2015 (amendment 791).

Historical
Note

Section 2Q2.2 (Lacey Act; Smuggling and Otherwise Unlawfully Dealing in Fish, Wildlife, and Plants), ef-
fective November 1, 1987, was deleted by consolidation with §2Q2.1 effective November 1, 1989 (amend-
ment 209).

Historical
Note
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PART R — ANTITRUST OFFENSES

§2R1.1.

Bid-Rigging, Price-Fixing or Market-Allocation Agreements Among
Competitors

(a) Base Offense Level: 12

(b) Specific Offense Characteristics

ey

2)

If the conduct involved participation in an agreement to submit non-
competitive bids, increase by 1 level.

If the volume of commerce attributable to the defendant was more
than $1,000,000, adjust the offense level as follows:

VOLUME OF COMMERCE ADJUSTMENT TO
(APPLY THE GREATEST) OFFENSE LEVEL
(A) More than $1,000,000 add 2
(B) More than $10,000,000 add 4
(C) More than $50,000,000 add 6
(D) More than $100,000,000 add 8
(E) More than $300,000,000 add 10
(F) More than $600,000,000 add 12
(G) More than $1,200,000,000 add 14
(H) More than $1,850,000,000 add 16.

For purposes of this guideline, the volume of commerce attributable
to an individual participant in a conspiracy is the volume of commerce
done by him or his principal in goods or services that were affected by
the violation. When multiple counts or conspiracies are involved, the
volume of commerce should be treated cumulatively to determine a
single, combined offense level.

(¢) Special Instruction for Fines

(1)

For an individual, the guideline fine range shall be from one to five
percent of the volume of commerce, but not less than $20,000.

(d) Special Instructions for Fines — Organizations

(1)

@)

In lieu of the pecuniary loss under subsection (a)(3) of §8C2.4 (Base
Fine), use 20 percent of the volume of affected commerce.

When applying §8C2.6 (Minimum and Maximum Multipliers), neither
the minimum nor maximum multiplier shall be less than 0.75.
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(3) In abid-rigging case in which the organization submitted one or more
complementary bids, use as the organization’s volume of commerce
the greater of (A) the volume of commerce done by the organization in
the goods or services that were affected by the violation, or (B) the
largest contract on which the organization submitted a complemen-
tary bid in connection with the bid-rigging conspiracy.

Commentary

Statutory Provisions: 15 U.S.C. §§ 1, 3(b). For additional statutory provision(s), see Appendix A
(Statutory Index).

Application Notes:

1.

312

Application of Chapter Three (Adjustments).—Sections 3B1.1 (Aggravating Role), 3B1.2
(Mitigating Role), 3B1.3 (Abuse of Position of Trust or Use of Special Skill), and 3C1.1 (Obstruct-
ing or Impeding the Administration of Justice) may be relevant in determining the seriousness
of the defendant’s offense. For example, if a sales manager organizes or leads the price-fixing
activity of five or more participants, the 4-level increase at §3B1.1(a) should be applied to reflect
the defendant’s aggravated role in the offense. For purposes of applying §3B1.2, an individual
defendant should be considered for a mitigating role adjustment only if he were responsible in
some minor way for his firm’s participation in the conspiracy.

Considerations in Setting Fine for Individuals.—In setting the fine for individuals, the
court should consider the extent of the defendant’s participation in the offense, the defendant’s
role, and the degree to which the defendant personally profited from the offense (including salary,
bonuses, and career enhancement). If the court concludes that the defendant lacks the ability to
pay the guideline fine, it should impose community service in lieu of a portion of the fine. The
community service should be equally as burdensome as a fine.

The fine for an organization is determined by applying Chapter Eight (Sentencing of Organiza-
tions). In selecting a fine for an organization within the guideline fine range, the court should
consider both the gain to the organization from the offense and the loss caused by the organiza-
tion. It is estimated that the average gain from price-fixing is 10 percent of the selling price. The
loss from price-fixing exceeds the gain because, among other things, injury is inflicted upon con-
sumers who are unable or for other reasons do not buy the product at the higher prices. Because
the loss from price-fixing exceeds the gain, subsection (d)(1) provides that 20 percent of the vol-
ume of affected commerce is to be used in lieu of the pecuniary loss under §8C2.4(a)(3). The
purpose for specifying a percent of the volume of commerce is to avoid the time and expense that
would be required for the court to determine the actual gain or loss. In cases in which the actual
monopoly overcharge appears to be either substantially more or substantially less than 10 per-
cent, this factor should be considered in setting the fine within the guideline fine range.

Another consideration in setting the fine is that the average level of mark-up due to price-fixing
may tend to decline with the volume of commerce involved.

It is the intent of the Commission that alternatives such as community confinement not be used
to avoid imprisonment of antitrust offenders.

Understatement of seriousness is especially likely in cases involving complementary bids. If, for

example, the defendant participated in an agreement not to submit a bid, or to submit an unrea-
sonably high bid, on one occasion, in exchange for his being allowed to win a subsequent bid that
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he did not in fact win, his volume of commerce would be zero, although he would have contributed
to harm that possibly was quite substantial. The court should consider sentences near the top of
the guideline range in such cases.

7.  Inthe case of a defendant with previous antitrust convictions, a sentence at the maximum of the
applicable guideline range, or an upward departure, may be warranted. See §4A1.3 (Departures
Based on Inadequacy of Criminal History Category (Policy Statement)).

Background: These guidelines apply to violations of the antitrust laws. Although they are not un-
lawful in all countries, there is near universal agreement that restrictive agreements among compet-
itors, such as horizontal price-fixing (including bid-rigging) and horizontal market-allocation, can
cause serious economic harm. There is no consensus, however, about the harmfulness of other types
of antitrust offenses, which furthermore are rarely prosecuted and may involve unsettled issues of law.
Consequently, only one guideline, which deals with horizontal agreements in restraint of trade, has
been promulgated.

The agreements among competitors covered by this section are almost invariably covert conspir-
acles that are intended to, and serve no purpose other than to, restrict output and raise prices, and
that are so plainly anticompetitive that they have been recognized as illegal per se, i.e., without any
inquiry in individual cases as to their actual competitive effect.

Under the guidelines, prison terms for these offenders should be much more common, and usually
somewhat longer, than typical under pre-guidelines practice. Absent adjustments, the guidelines re-
quire some period of confinement in the great majority of cases that are prosecuted, including all bid-
rigging cases. The court will have the discretion to impose considerably longer sentences within the
guideline ranges. Adjustments from Chapter Three, Part E (Acceptance of Responsibility) and, in rare
instances, Chapter Three, Part B (Role in the Offense), may decrease these minimum sentences; none-
theless, in very few cases will the guidelines not require that some confinement be imposed. Adjust-
ments will not affect the level of fines.

Tying the offense level to the scale or scope of the offense is important in order to ensure that the
sanction is in fact punitive and that there is an incentive to desist from a violation once it has begun.
The offense levels are not based directly on the damage caused or profit made by the defendant because
damages are difficult and time consuming to establish. The volume of commerce is an acceptable and
more readily measurable substitute. The limited empirical data available as to pre-guidelines practice
showed that fines increased with the volume of commerce and the term of imprisonment probably did
as well.

The Commission believes that the volume of commerce is liable to be an understated measure of
seriousness in some bid-rigging cases. For this reason, and consistent with pre-guidelines practice, the
Commission has specified a 1-level increase for bid-rigging.

Substantial fines are an essential part of the sentence. For an individual, the guideline fine range
is from one to five percent of the volume of commerce, but not less than $20,000. For an organization,
the guideline fine range is determined under Chapter Eight (Sentencing of Organizations), but pursu-
ant to subsection (d)(2), the minimum multiplier is at least 0.75. This multiplier, which requires a
minimum fine of 15 percent of the volume of commerce for the least serious case, was selected to pro-
vide an effective deterrent to antitrust offenses. At the same time, this minimum multiplier maintains
incentives for desired organizational behavior. Because the Department of Justice has a well-estab-
lished amnesty program for organizations that self-report antitrust offenses, no lower minimum mul-
tiplier is needed as an incentive for self-reporting. A minimum multiplier of at least 0.75 ensures that
fines imposed in antitrust cases will exceed the average monopoly overcharge.
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The Commission believes that most antitrust defendants have the resources and earning capac-
ity to pay the fines called for by this guideline, at least over time on an installment basis.

Effective November 1, 1987. Amended effective November 1, 1989 (amendments 211 and 303); November 1,
Historical 1991 (amendments 377 and 422); November 1, 2003 (amendment 661); November 1, 2004 (amendment 674);

Note November 1, 2005 (amendment 678); November 1, 2015 (amendment 791); November 1, 2018 (amend-
ment 813).
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PART S — MONEY LAUNDERING AND MONETARY TRANSACTION
REPORTING

Historical | Introductory Commentary to this Part, effective November 1, 1987, was deleted effective November 1, 1990
Note (amendment 342).

8§2S1.1. Laundering of Monetary Instruments; Engaging in Monetary Transactions in
Property Derived from Unlawful Activity

(a) Base Offense Level:

(1) The offense level for the underlying offense from which the laundered
funds were derived, if (A) the defendant committed the underlying of-
fense (or would be accountable for the underlying offense under sub-
section (a)(1)(A) of §1B1.3 (Relevant Conduct)); and (B) the offense
level for that offense can be determined; or

(2) 8 plus the number of offense levels from the table in §2B1.1 (Theft,
Property Destruction, and Fraud) corresponding to the value of the
laundered funds, otherwise.

(b) Specific Offense Characteristics

(1) If(A) subsection (a)(2) applies; and (B) the defendant knew or believed
that any of the laundered funds were the proceeds of, or were intended
to promote (i) an offense involving the manufacture, importation, or
distribution of a controlled substance or a listed chemical; (i1) a crime
of violence; or (ii1) an offense involving firearms, explosives, national
security, or the sexual exploitation of a minor, increase by 6 levels.

(2) (Apply the Greatest):

(A) If the defendant was convicted under 18 U.S.C. § 1957, increase
by 1 level.

(B) If the defendant was convicted under 18 U.S.C. § 1956, increase
by 2 levels.

(C) If (1) subsection (a)(2) applies; and (i1) the defendant was in the
business of laundering funds, increase by 4 levels.

(3) If (A) subsection (b)(2)(B) applies; and (B) the offense involved sophis-
ticated laundering, increase by 2 levels.
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Commentary

Statutory Provisions: 18 U.S.C. §§ 1956, 1957, 1960 (but only with respect to unlicensed money
transmitting businesses as defined in 18 U.S.C. § 1960(b)(1)(C)). For additional statutory provision(s),
see Appendix A (Statutory Index).

Application Notes:

1.

316

Definitions.—For purposes of this guideline:

“Crime of violence” has the meaning given that term in subsection (a)(1) of §4B1.2 (Definitions
of Terms Used in Section 4B1.1).

“Criminally derived funds” means any funds derived, or represented by a law enforcement
officer, or by another person at the direction or approval of an authorized Federal official, to be
derived from conduct constituting a criminal offense.

“Laundered funds” means the property, funds, or monetary instrument involved in the trans-
action, financial transaction, monetary transaction, transportation, transfer, or transmission in
violation of 18 U.S.C. § 1956 or § 1957.

“Laundering funds” means making a transaction, financial transaction, monetary transaction,
or transmission, or transporting or transferring property, funds, or a monetary instrument in
violation of 18 U.S.C. § 1956 or § 1957.

“Sexual exploitation of a minor” means an offense involving (A) promoting prostitution by a
minor; (B) sexually exploiting a minor by production of sexually explicit visual or printed mate-
rial; (C) distribution of material involving the sexual exploitation of a minor, or possession of
material involving the sexual exploitation of a minor with intent to distribute; or (D) aggravated
sexual abuse, sexual abuse, or abusive sexual contact involving a minor. “Minor” means an indi-
vidual under the age of 18 years.

Application of Subsection (a)(1).—

(A) Multiple Underlying Offenses.—In cases in which subsection (a)(1) applies and there is
more than one underlying offense, the offense level for the underlying offense is to be de-
termined under the procedures set forth in Application Note 3 of the Commentary to §1B1.5
(Interpretation of References to Other Offense Guidelines).

(B) Defendants Accountable for Underlying Offense.—In order for subsection (a)(1) to
apply, the defendant must have committed the underlying offense or be accountable for the
underlying offense under §1B1.3(a)(1)(A). The fact that the defendant was involved in laun-
dering criminally derived funds after the commission of the underlying offense, without
additional involvement in the underlying offense, does not establish that the defendant
committed, aided, abetted, counseled, commanded, induced, procured, or willfully caused
the underlying offense.

(C) Application of Chapter Three Adjustments.—Notwithstanding §1B1.5(c), in cases in
which subsection (a)(1) applies, application of any Chapter Three adjustment shall be de-
termined based on the offense covered by this guideline (i.e., the laundering of criminally
derived funds) and not on the underlying offense from which the laundered funds were
derived.
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3. Application of Subsection (a)(2).—

(A)

B)

©

4,
(A)
(B)
5. (A)

In General.—Subsection (a)(2) applies to any case in which (i) the defendant did not com-
mit the underlying offense; or (ii) the defendant committed the underlying offense (or would
be accountable for the underlying offense under §1B1.3(a)(1)(A)), but the offense level for
the underlying offense is impossible or impracticable to determine.

Commingled Funds.—In a case in which a transaction, financial transaction, monetary
transaction, transportation, transfer, or transmission results in the commingling of legiti-
mately derived funds with criminally derived funds, the value of the laundered funds, for
purposes of subsection (a)(2), is the amount of the criminally derived funds, not the total
amount of the commingled funds, if the defendant provides sufficient information to deter-
mine the amount of criminally derived funds without unduly complicating or prolonging
the sentencing process. If the amount of the criminally derived funds is difficult or imprac-
ticable to determine, the value of the laundered funds, for purposes of subsection (a)(2), is
the total amount of the commingled funds.

Non-Applicability of Enhancement.—Subsection (b)(2)(B) shall not apply if the defend-
ant was convicted of a conspiracy under 18 U.S.C. § 1956(h) and the sole object of that
conspiracy was to commit an offense set forth in 18 U.S.C. § 1957.

Enhancement for Business of Laundering Funds.—

In General.—The court shall consider the totality of the circumstances to determine
whether a defendant who did not commit the underlying offense was in the business of
laundering funds, for purposes of subsection (b)(2)(C).

Factors to Consider.—The following is a non-exhaustive list of factors that may indicate
the defendant was in the business of laundering funds for purposes of subsection (b)(2)(C):

(1) The defendant regularly engaged in laundering funds.
(1) The defendant engaged in laundering funds during an extended period of time.
(iii)) The defendant engaged in laundering funds from multiple sources.

(iv) The defendant generated a substantial amount of revenue in return for laundering
funds.

(v) At the time the defendant committed the instant offense, the defendant had one or
more prior convictions for an offense under 18 U.S.C. § 1956 or § 1957, or under
31 U.S.C. § 5313, § 5314, § 5316, § 5324 or § 5326, or any similar offense under state
law, or an attempt or conspiracy to commit any such federal or state offense. A con-
viction taken into account under subsection (b)(2)(C) is not excluded from considera-
tion of whether that conviction receives criminal history points pursuant to Chap-
ter Four, Part A (Criminal History).

(vi) During the course of an undercover government investigation, the defendant made
statements that the defendant engaged in any of the conduct described in subdivi-
sions (1) through (iv).

Sophisticated Laundering under Subsection (b)(3).—For purposes of subsec-

tion (b)(3), “sophisticated laundering” means complex or intricate offense conduct per-
taining to the execution or concealment of the 18 U.S.C. § 1956 offense.
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Sophisticated laundering typically involves the use of—
(1) fictitious entities;
(i1) shell corporations;

(111) two or more levels (i.e., layering) of transactions, transportation, transfers, or trans-
missions, involving criminally derived funds that were intended to appear legitimate;
or

(iv) offshore financial accounts.

(B) Non-Applicability of Enhancement.—If subsection (b)(3) applies, and the conduct that
forms the basis for an enhancement under the guideline applicable to the underlying of-
fense is the only conduct that forms the basis for application of subsection (b)(3) of this
guideline, do not apply subsection (b)(3) of this guideline.

6. Grouping of Multiple Counts.—In a case in which the defendant is convicted of a count of
laundering funds and a count for the underlying offense from which the laundered funds were
derived, the counts shall be grouped pursuant to subsection (c) of §3D1.2 (Groups of Closely-
Related Counts).

Historical | Effective November 1, 1987. Amended effective November 1, 1989 (amendments 212—214); November 1,
Note 1991 (amendments 378 and 422); November 1, 2001 (amendment 634); November 1, 2003 (amendment 655).

Section 251.2 (Engaging in Monetary Transactions in Property Derived from Specified Unlawful Activity),
effective November 1, 1987, amended effective November 1, 1989 (amendment 215), and November 1, 1991
(amendment 422), was deleted by consolidation with §2S1.1 effective November 1, 2001 (amendment 634).

Historical
Note

8§2S1.3. Structuring Transactions to Evade Reporting Requirements; Failure to Report
Cash or Monetary Transactions; Failure to File Currency and Monetary
Instrument Report; Knowingly Filing False Reports; Bulk Cash Smuggling;
Establishing or Maintaining Prohibited Accounts

(a) Base Offense Level:

(1) 8, if the defendant was convicted under 31 U.S.C. § 5318 or § 5318A;
or

(2) 6 plus the number of offense levels from the table in §2B1.1 (Theft,
Property Destruction, and Fraud) corresponding to the value of the
funds, if subsection (a)(1) does not apply.
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(b) Specific Offense Characteristics

(1) If (A) the defendant knew or believed that the funds were proceeds of
unlawful activity, or were intended to promote unlawful activity; or
(B) the offense involved bulk cash smuggling, increase by 2 levels.

(2) If the defendant (A) was convicted of an offense under subchapter II
of chapter 53 of title 31, United States Code; and (B) committed the
offense as part of a pattern of unlawful activity involving more than
$100,000 in a 12-month period, increase by 2 levels.

(3) If (A) subsection (a)(2) applies and subsections (b)(1) and (b)(2) do not
apply; (B) the defendant did not act with reckless disregard of the
source of the funds; (C) the funds were the proceeds of lawful activity;
and (D) the funds were to be used for a lawful purpose, decrease the
offense level to level 6.

(¢) Cross Reference

(1) Ifthe offense was committed for the purposes of violating the Internal
Revenue laws, apply the most appropriate guideline from Chap-
ter Two, Part T (Offenses Involving Taxation) if the resulting offense
level is greater than that determined above.

Commentary

Statutory Provisions: 18 U.S.C. § 1960 (but only with respect to unlicensed money transmitting
businesses as defined in 18 U.S.C. § 1960(b)(1)(A) and (B)); 26 U.S.C. §§ 7203 (if a violation based upon
26 U.S.C. § 60501I), 7206 (if a violation based upon 26 U.S.C. § 6050I); 31 U.S.C. §§ 5313, 5314, 5316,
5318, 5318A(b), 5322, 5324, 5326, 5331, 5332. For additional statutory provision(s), see Appendix A
(Statutory Index).

Application Notes:

1.

Definition of “Value of the Funds”.—For purposes of this guideline, “value of the funds”
means the amount of the funds involved in the structuring or reporting conduct. The relevant
statutes require monetary reporting without regard to whether the funds were lawfully or un-
lawfully obtained.

Bulk Cash Smuggling.—For purposes of subsection (b)(1)(B), “bulk cash smuggling” means
(A) knowingly concealing, with the intent to evade a currency reporting requirement under
31 U.S.C. § 5316, more than $10,000 in currency or other monetary instruments; and (B) trans-
porting or transferring (or attempting to transport or transfer) such currency or monetary in-
struments into or outside of the United States. “United States” has the meaning given that term
in Application Note 1 of the Commentary to §2B5.1 (Offenses Involving Counterfeit Bearer Ob-
ligations of the United States).

Enhancement for Pattern of Unlawful Activity.—For purposes of subsection (b)(2), “pat-

tern of unlawful activity” means at least two separate occasions of unlawful activity involving
a total amount of more than $100,000 in a 12-month period, without regard to whether any such
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(C) the sinking of the vessel, increase by 8 levels.
Commentary
Statutory Provision: 18 U.S.C. § 2285.
Application Note:

1. Upward Departure Provisions.—An upward departure may be warranted in any of the fol-
lowing cases:

(A) The defendant engaged in a pattern of activity involving use of a submersible vessel or
semi-submersible vessel described in 18 U.S.C. § 2285 to facilitate other felonies.

(B) The offense involved use of the vessel as part of an ongoing criminal organization or enter-
prise.

Background: This guideline implements the directive to the Commission in section 103 of Public
Law 110-407.

Historical

Effective November 1, 2009 (amendment 728).
Note

PART Y — [NOT USED]

PART Z — [NOT USED]
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