UNI TED STATES SENTENCI NG COWM SSI ON

+ + + + +

PUBLI C HEARI NG ON PROPOSED AMENDMENTS TO THE
FEDERAL SENTENCI NG GUI DELI NES

+ + + + +

TUESDAY
FEBRUARY 17, 2026

+ + + + +

The Conmm ssion net in the Mecham
Conference Roomin the Thurgood Marshall Federal
Judiciary Building, One Colunbus Circle NE,

Washi ngton, D.C. 20002, at 9:09 a.m, Carlton W
Reeves, Chair, presiding.

PRESENT

CARLTON W REEVES, Chair

LAURE E. MATE, Vice Chair

SCOIT A.C. MElISLER, Ex O ficio Comm ssioner,
U.S. Departnent of Justice

CLAI RE MJURRAY, Vice Chair

LU S FELI PE RESTREPO, Vice Chair

CANDI CE WONG, Comm ssi oner

ALSO PRESENT

BARRY BOSS, Co-Chair, Commercial Litigation
Departnent, Cozen O Connor

M CHAEL CARUSQO, Assistant Federal Public

Def ender, Federal Public Defender for the
Southern District of Florida

COLLEEN CLASE, Menber, Victins' Rights Advisory
G oup

ADAM CLAUSEN, Menber, Sentence | npact Advisory
G oup

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

HON. EDMOND E-M N CHANG, Chair, Crimnal Law
Commttee, U S. District Judge, Northern
District of IIlinois

SAM CEURTS, Fourth G rcuit Representative,
Probation O ficers Advisory G oup

CELESTE KI NNEY, Assistant Federal Defender,
Federal Community Defender for the Eastern
District of Maryl and

JAM JOHNSON, Menber, Tribal |ssues Advisory

G oup

VI NCENT T. LOVBARDI, Supervisory Assistant U S.
Attorney and Lead Task Force Attorney, U S.
Attorney's Ofice for the Western District of
Washi ngt on

JOSHUA LURI A, Chair, Probation Oficers Advisory
G oup

DAVI D PATTON, Chair, Practitioners Advisory

G oup

CHRI STOPHER QUASEBARTH, Chair, Victinms' Rights
Advi sory G oup

CARL M REDDI X, Chair, Sentence |npact Advisory
G oup

ABRAHAM J. REIN, Third Circuit Representative,
Practitioners Advisory G oup

AMANDA RI EDEL, Acting Assistant Director, EOQUSA
Legal Prograns and Wiite Collar Crine

Coordi nator, Executive Ofice for United States
At t or neys

KAI TLI N SAHNI, Money Laundering, Narcotics, and
Forfeiture Section, Narcotic and Dangerous Drug
Unit, U S. Departnent of Justice

JEREMY R. SANDERS, Assistant Deputy Chi ef,
Litigation Unit, Fraud Section, U S. Departnment
of Justice

NATASHA SI LAS, Executive Director, Federal

Def ender Program for the Northern District of
CGeorgi a

PATRI CI A RI CHVAN, Assi stant Federal Public

Def ender, Federal Public Defender for the
District of Maryl and

WLLIAM G VAT, Assistant United States
Attorney and Appellate Chief, U S. Attorney's
Ofice for the District of Arizona

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

CONTENTS
Openi ng Renar ks 5
Proposed Anmendnents on Drug O fenses, Econom c

Crinmes, Sophisticated Means, and Post-Ofense
Rehabi litation

Panel |. CLC Perspective
Hon. Ednond E-M n Chang

11
Proposed Amendnent on Drug O fenses
Panel I1. Stakehol ders’ Perspectives
Vi ncent T. Lonbardi (nethanphetamnm ne) 51
Kaitlin Sahni (fentanyl) 57
Nat asha Si | as (et hanphet am ne) 63
Patricia Ri chman (fentanyl) 67
Panel I11. Advisory G oups’ Perspectives
Sam Ceurts 104
Adam C ausen 109
Jam Johnson 114
Col l een O ase 120
Proposed Anmendnent on Economic Crine
Panel |V. Stakehol ders’ Perspectives
Jereny R Sanders 135
M chael Caruso 141
Panel V. Practitioners’ Perspectives
Abraham J. Rein 166
Barry Boss 171
Panel VI. Advisory G oups’ Perspectives
Joshua Luria 181
Dr. Carl M Reddi x 186
Jam Johnson 190

Chri stopher Quasebarth 195

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

Proposed Anmendnent on Sophi sticated Means
Panel VII. Stakehol ders’ Perspectives

Amanda Ri edel
M chael Caruso

Panel VIII. Advisory G oups’ Perspectives

Abraham J. Rein

Joshua Luri a

Dr. Carl M Reddi X
Jam Johnson
Chri st opher Quasebarth

Proposed Anmendnent on Post-Ofense
Rehabilitation
Panel | X. Stakehol ders’ Perspectives

Wlliam G Voit
Cel este Kinney

Panel X. Advisory G oups’ Perspectives
Davi d Patton

Joshua Luri a

Adam Cl ausen

Jam Johnson

Col | een C ase

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC

211
216

245
250
254
258

262

290
295

318
321
327
332
336

www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

P-ROGCEEDI-NGS
(9:09 a.m)
CHAI R REEVES:. Good norni ng. Good
nor ni ng.
GROUP:  Good nor ni ng.
CHAI R REEVES. There you go. Al right.
|'"'mthe Chair of the United States G tizen

Comm ssion, Carlton W Reeves, and | wel cone you

all to this hearing. | thank each of you for
joining us, whether you're in the -- this room
or attending us -- or attending via |livestream

| have the honor of opening this hearing with ny
fell ow comm ssioners. To ny left, we have Vice
Chair Claire Murray. And to her left, Vice
Chair Laura Mate. And to Vice Chair Laura
Mate's left is our Ex O ficio Conm ssioner
Representative of the Departnment of Justice
Scott Meisler. To ny right is Vice Chair Luis
Fel i pe Restrepo and Conm ssi oner Wng. Thank
you for being here with us today.

"Il take this point for -- point of

personal privilege. | got the news this norning
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that Reverend Jesse Jackson died. And, you
know, he was one who spoke out about raci al
I njustice, crimnal justice reforns, so | don't
think I, as chair of this Comm ssion, where
there's a straight through line fromhis run and
for his laying -- for others' laying the
foundation for ne. He always referred to ny
honmegirl, Fannie Lou Hanmer. M honeboy, Medgar
Evers in his run in all the things that he did.
There's al so one very personal
connection. In 1984, when he was running for
president, he cane to Jackson State University
where | was attending. That happened to be the
first date that | had with ny bride. W were
out, attending his speech. And we left there,
because we were encouraged to nove our
registration fromYazoo City, Mssissippi, to
Jackson State where we could have the nost
i npact, he told us. And we marched from Jackson
State University to the highest county circuit
clerk's office, and went to register to vote.

That was our first date. And fromthere,
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because the hours of standing in l[ine waiting to
vote, by the time | got back at Jackson State,
the cafeteria had cl osed.

So her sister, with whom she was |iving
with, said, why don't you invite himover for
dinner? And we -- and | had dinner wth her and

her famly. And for the next nearly 40 years,

we were -- alnost 40 -- 40 years, we were all
together, but -- so he brings all those things
full circle. And just think of -- | think of

Jesse Jackson in that way. O course, we all

t hi nk about him keep hope alive, and all of
those things. So | just wanted to take that
poi nt of personal privilege. And thank you for
I ndul gi ng ne.

Qur agenda today reflects the dedicated
wor k of our conm ssioners. W have been busy,
and | want to thank each of themfor their
dedi cati on and extensive contributions. |'m
al ways honored to be anong this group. O
course, though, no matter how dedi cated and busy

we are, it pales in conparison to the awesone
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public service through -- servants throughout
t hi s agency who al ways nake the inpossible seem
easy.

Sonme of themare in this room but, of
course, nost of themare not. They have done
the research. They have coded every pre-
sentence report, every judgnent, and every
commtnent order, every statenent of reason.
They have drafted the policies. They have set
up this room And they have done so nuch el se,
to make this hearing possible. On behalf of the
comm ssioners, |adies and gentlenen, and the
public, | thank all of our agency staff for the
amazi ng work you do every single day.

The Comm ssion has issued Proposed
Amendnents on Drug O fenses, Economc Crines,
Sophi sti cated Means, and Post-Of ense
Rehabilitation. W have received nmany, many
comments on each subject, and we are so grateful
to everyone who has taken the tine to share with
us your perspectives and insights on ways we can

I nprove our system of justice. Today, we wl|
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hear fromindividuals to help us determ ne
whet her, and how sent enci ng gui del i nes, shoul d
be anmended.

Each witness has different views on
t hese subjects and specifics of sentencing
policy. The Conmm ssioners too have different
views. Today, though, we are here to listen and
ask questions. The comments we received are
posted on our website, www. USSC. gov. You can
al so find the videos and transcripts of the
heari ngs we conducted on these anendnents, and |
encourage the public to read these comments and
wat ch our prior hearings. Today, the coments
we have already received wll be buttressed by
testinony froma distinguished group of
I ndi vi dual s, whose nore conpl et e bi ographi cal
information is included on our website. To all
who are speaking with us today, | prom se that
your extensive journeys and preparations will be
worth it. Wen you speak to the Conm ssion, you
will be heard, and you will be read, too. W

have read your witten subm ssions, and your
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testinony wll be available for the public to
access our -- on our website.

| f sonme things cone up today that you
would i ke to el aborate or -- on or respond to,
pl ease do so. Each panelist, except for our
very first one, wll have five mnutes to speak.
Your time wll begin when the light turns green.
You have one mnute |left when it turns yell ow
and no tinme left when it turns red. | hope |
got that right. Thank you.

But if -- ladies and gentlenen, please
come on, bear with ne. If | cut you off, please
understand, |'m not being rude, because a guy
fromM ssissippi just can't be rude. So -- but
if I cut you off, I'mnot being rude. W have
so nmuch to cover today and a limted tine to
hear from everyone.

For our audio systemto work, you'll
need to speak closely into the m crophone. Wen
all panelists have finished speaking,
comm ssioners may ask you questions. | am

certain we will. Thank you for joining us. |

Neal R. Gross and Co., Inc.

10

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

| ook forward to a very productive hearing.

That takes us to our first panel. 1[I'd
like to introduce, who will offer the
perspectives of the Crimnal Law Conmittee of
t he Judi cial Conference of the United States, on
all four subjects, ny good friend and the Chair
of the Crimnal Law Committee, Judge Ednond
Chang, who will present that testinony. In his
ot her job, Judge Chang as a District Judge of
the Northern District of Illinois.

Judge Chang, please, sir, we are ready
when you are.

JUDGE CHANG Al right. Good norning,
Chair Reeves. And thank you for sharing those
prof ound remarks on the Reverend Jackson. | had
not heard the news. And he, of course, |eaves
enornous footprints, nationally, globally, and
in -- particularly in Chicago with his rai nbow
push organi zation. Thank you for those profound
remar ks

Greetings to all of the comm ssioners.

A happy |unar new year. It is the year of the
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horse, which represents vigor and action, and
that certainly describes this Conmssion. It's
always as -- it is as always a true privilege to
speak with you all here today, and it's an

absol ute pleasure to continue working with all

of you on sentencing policy. And to work with
your expert staff, who it's -- you have staff
that is, of course, populated wth sentencing
policy experts, and the nation is nuch better
off for that.

And Chair Reeves for all the Conm ssion
has done in just a little over three years. It
is hard to believe that it's just been that
amount of time since the Conmm ssion was
reconstituted under your strong | eadership. As
al ways, the Crimnal Law Committee tries to
apply the principles that the judicial
conference has set forth for our Conmttee, and
that is that the guidelines ought to be fair,
transparent, workable, predictable, and
flexible. And, of course, ny conments don't

reflect the views of the admnistrative office
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director or all 1,000 or so federal judges
across the nation, but this is our deliberative
consensus fromour Commttee's perspective.
Today, |'ll focus ny testinony on
really three things. One is the nethanphetam ne
proposed anendnents. And then, the | oss table,
including the inflationary adjustnents. Just a
brief note on that and then, the restructuring
of the loss table. And then, lastly, post-
of fense rehabilitation.
On net hanphet am ne, the Comm ttee does
support, generally speaking, treating neth
of fenses equally across the board. The
Conmmi ssion's data does show that current
nmet hanphet am ne purity levels are uniformy
hi gh, no matter the form of nethanphetam ne,
nore than 90 percent. And as a practical and
really deeply tragic nmatter, that is the reality
of met hanphetam ne trafficking at this point,
that it is alnost always in a purely -- in a
very high purity form

And this is an exanple of intense
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capitalism working in an illegal market, and
supply and denmand have converged in this way so
that nmeth is at this tragically high purity. So
the tinme when purity of nethanphetam ne was an
accurate proxy for role culpability, that is to
say the higher the purity, the higher up you are
in the supply chain, |I think those days have
cone and gone. And we see that -- the high
purity at the very, very retail |evel.

The Conmm ssion has al so focused
everyone's attention, | think, quite
appropriately, on the geographic disparities and
the availability of laboratory testing. O even
I f available, the practices of sending sanpl es
to get tested anong the various districts. And
so, sentencings that do not involve a purity
calculation with nmeth actual ends up being a
result, not of differences in purity in neth
trafficking, but in differences of |aboratory
testing across the nation. Not surprisingly,
courts have thus reacted in various ways, and

the data shows that one third of -- fewer than
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one third of defendants in nethanphetam ne cases
are being sentenced within the range. So the
Comm ttee does support treating nethanphetam ne
across the board the sane.

Havi ng said that, the Conmttee does
oppose what was | abeled as Option 2 in the
Proposed Anmendnents. And that is to say the
option in which there would be different base
of fense | evel s, based on different factors --
and a -- sone a very long list of different
factors to consider. Now, sone of those factors
are cross references. So in theory, you know,
we woul d' ve thought about those cross references

I n any event.

Havi ng said that, sonme of them are not.

And, for exanple, one of the ways to mtigate
the offense level is this kind of new proposed
specific offense characteristic that is a blend
of aberrant behavior and nore than m ni nal

pl anning. And so, these would be new factors
that would get litigated, and the courts woul d

have to apply -- conme up with definitions, and
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so on. And so, | think that is an overly
conpl i cated way of approaching the need for
change here.

Havi ng said that, the Conmttee, at
this tinme, does not have a recomendati on on
where exactly the quantity threshold shoul d be
set for nethanphetam ne. And instead, we
encour age the Comm ssion to conduct a study of
the relative risks of addiction and other harns
that are posed by this very highly pure
nmet hanphet am ne that is now being trafficked.
As the Sentencing Conm ssions and Materials
expl ai ned, put together by that terrific staff
of yours, the nmeth m xture purity used to be
sonet hing south of 50 percent. And now, we are
north of 90 percent.

So on the one hand, the purity no
| onger reflects role culpability. So it -- it's
not the case that you are necessarily high up on
the supply chain if there is a high purity of
meth that is trafficked. But at the sane tine,

bri ngi ng down neth actual sentencing down to
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where neth mxture is also is not necessarily
appropriate given the purity of nethanphetam ne
and the additional effects of the highly pure
nmet hanphet am ne.

And | -- I'"ll just make a quick note
that -- because | think this has been
interpreted maybe slightly differently by
different groups, that the testinony that you
all heard on nethanphetamne -- | believe it was
i n August of |ast year, the way | read that
testinony, both fromthe DEA pharmacol ogi sts as
wel I, and then, the social worker who testified,
and al so the San Antoni o Police Depart nment
Sergeant, all of themdid seemto opine that the
hi gher the purity, the greater the stimulant
effect, which leads to a greater addictive
effect. | -- and | suppose it's -- the
testinony is subject to interpretation, but that
iIs -- that's how !l interpret it. The nore
active ingredient, the nore the stinul ant
ef fect.

So at this point, the Commttee's
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recomendation is to study the relative harns of
nmet hanphet am ne as conpared to, you know, other
drugs, as you are trying to figure out, where do
you |l and on the quantity thresholds? It is
worth, | think, conparing it to -- naking a
conpr ehensi ve exam nati on of the various
fornms -- the nost commonly distributed forns of
control | ed substances, so that you can then pick
the right -- the quantity threshold.

| mean, just give you an exanple, as
you're -- as the fact sheet points out, the
Commi ssion's fact sheet points out that fentanyl
is involved in 80 percent of overdoses that
occur each year. And whereas net hanphet am ne
Is -- it's hard to put the word "only" in front
of overdose, but, you know, relatively speaking,
you know, 1 percent of overdoses. And yet, it
takes 400 granms of fentanyl to reach a offense
|l evel 30, and it only takes 50 granms of neth
actual to get there.

And so, there -- recogni zi ng that

fentanyl does have this graver risk to the
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popul ation, it m ght not be appropriate to set
it at that level. At the sane tine, again,
studying those relative effects is, | think,
crucial to making that decision on where to set
t he threshol d.

| understand that the Comm ssion m ght
want to act before doing sonething like this, if
you even take up this suggestion, because the
sentencing is not reflecting the reality of
nmet hanphet am ne distribution now -- and this is
sonet hi ng you' ve been studying for years. And
so, this has been on the table, you know, for a
while. And so, it may be appropriate to do sone
adjustnent in the interim and then, cone back
and examne this again. That's -- it's, of
course, not necessarily going to satisfy
everyone, but we believe it does represent the
nost del i berative approach to this particul ar
I Ssue.

So those are ny remarks on
nmet hanphetam ne. So | shoul d pause here before

nmoving on to the next topic if there are
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questions. And I'd be happy to answer them

VI CE CHAI R MJRRAY: Thanks so nuch,
Judge Chang. W always enjoy having you with
us. Do you have kind of specific thoughts on
how we can get to those questions of relative
harnms? | nean, we were trying to do that, |
t hi nk, in our August-Septenber round table on
nmeth. W talked to experts about
phar macol ogi cal effects and about harns in
communi ti es.

Are there |like specific pieces of that
puzzl e you think we're m ssing?

JUDGE CHANG Well, and it may be that
you have nost of the data, it's just surfacing
it, and then, actually making that conparison.
| think the testinony, it -- the oral testinony,
"1l confess | didn't -- had not | ooked that
deeply into the witten testinony, was nmuch nore
speaking relative wise, rather than enpirical
W se. Like, getting to that real concrete data,
li ke the fact sheet did a few weeks ago on the

conparison of overdoses and what is the drug
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that is causing the greatest harmthere.

So it may very well be that you have
those answers, and it's just a matter of surfing
theminto a concrete enpirical data. Because
certainly, the witnesses did speak about cocai ne
and heroin conpared to net hanphetam ne, but |
don't think, in a way, that would let you really
pick the quantity threshold, at |east not quite
yet .

CHAI R REEVES: Judge Restrepo?

VI CE CHAI R RESTREPC.  Judge, good to
see you.

CHAI R REEVES. Good to see you.

VI CE CHAI R RESTREPO.  You comment ed
that fewer than a third of defendants or cases
are sentenced within the guideline range. So
| "' m assunmi ng you nean a good nunber, maybe cl ose
to two thirds or underneath the guideline range.
How -- what should we nmake of that? Should we
interpret that as judges thinking across the
board the neth guidelines are too punitive, that

t hey overrepresent harn? And should we factor
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I n what's happening on the ground in our
cal cul ati ons?

JUDGE CHANG Well, | do think you
ought to factor in what is happening on the
ground in making a choice to nove forward with
an anmendnment. It -- | would be hesitant to say
that it's an across the board judgnent at this
poi nt, because there are still, you know, one
third that are within the range. But having
said that, | do think that reflects a
di ssati sfaction, generally speaking, with how --
you know, how punitive the guidelines are.

At the sane tine, it's not quite -- and
| haven't done this specific conparison yet, but
we certainly saw with crack cocai ne, you know,
the variances that were happening in that
context when there was not a mandatory m ni num
i nvol ved. And | would wager the discrepancy is
not as significant in neth sentencing at this
poi nt .

So while the two thirds are bel ow the

range, their position relative to that, you
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know, m ni mum range nunber, it -- it's not
likely as steep as it was with crack cocai ne, so
that would be worth studying. So | don't think
it tells you the actual -- you know, the precise
quantity threshold to pick. But | do think it
speaks to the fact that many judges are | ooking

at the current guidelines, that they are too

severe.

VI CE CHAIR RESTREPO. So as a policy
matter, do you think we should take -- we
should -- I'"msorry.

As a policy matter, do you think we
shoul d factor into the equation what judges that
are actually doing when we're trying to cone to
terms with the breaking equation?

JUDGE CHANG | do. | think there --
nmean, you all have, you know, a general
phi | osophy on, you know, when is it appropriate
to both issue a guideline and to anend a
gui deline? And, | think, you know, different
j udges have different thoughts on that, too.

And sonetines, it is to adjust the guidelines to
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mat ch what judges are doing and doing in the
field. So long as what the judges are doing in
the field reflects sound sentencing policy,

it -- you know, it mght be that the Conm ssion
di sagrees if -- with, you know, what judges are
doi ng.

So that is a comon rationale, for
anending a guideline, is to reflect what our
judges are actually doing. So -- and maybe the
I nport of your questionis, if the idea is that
you want to take sonme interimstep, you know,
bef ore conducting a wder inquiry and a w der
exam nation of the drug guidelines generally,

t hat where judges are sentencing, you know,
m ght be an interim step.

CHAI R REEVES. Thanks.

Vice Chair Mate?

VI CE CHAIR MATE: Good norning. Thank
you so nmuch for joining us. As always, it's
very hel pful to hear from you.

Foll owi ng up on this, kind of | ooking

to what courts are doing to -- as evidence of
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maybe what we shoul d be doing, you tal ked about
sort of policy disagreenents and the sentences
that are within the range and the -- and the
percentage that are below. Wth those policy

di sagreenents, or -- are you aware of any upward
nmovenent frommxed -- like if a court's dealing

wWth a mxture case, have you seen any where

fol ks have said this -- like, I'mgoing up, as
a--or isit all kind of been fromthat actual
down or --

JUDGE CHANG  Yeah, | -- so |I'm not

personal ly aware that judges have varied
upwards, fromneth m xture to neth actual. And
| -- and | believe the data showed that it's
across the board, in -- even in nmeth m xture
cases that the sentences are -- the majority are
bel ow t he range. And so, while there m ght be,
i ke, sporadic one-offs, you know, here and
there, | think, generally speaking, the data
shows it -- it's under the range.

CHAI R REEVES:. Any additional questions

on that particular topic?
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JUDGE CHANG  Yeah. If not, then I'l]
nove on. Thank you, Chair Reeves.

On the inflationary adjustnent, just a
brief cooment on this. It has been a decade --
| guess, now, over a decade, since the last tine
t he Comm ssion has adjusted the tables for
inflation. And the Comm ttee does support that,
gi ven how much tine has passed, there were years
of significant inflation, that it is tinme to
adj ust the tables again for inflation. | nean,
2015, we were on i Phone 5 is one way to think
about it, and the Patriots actually beat the
Seahawks in the Super Bow. So we have noved on
at this point, and so, we do think that it is
time for the inflationary increases to happen
agai n.

One of the issues for comment was
whet her the Conm ssion ought to just have sone
ki nd of automatic period of tinme where there is
an increase in the tables to account for
inflation. And the Commttee would urge the

Comm ssion to not constrain itself on this and
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to sinply decide when the tine is right to nake
those inflationary adjustnents. There could be,
you know, heaven hoping, that years of very | ow
inflation, and so that you would not have really
a benefit of adjusting the tables, but then, you
add the conplication of the tables having
changed and figuring out when of fense conduct
ended and so on, to pick the right table.

And it is also, | think, possible that
there may be instances where there's -- there is
an increase in inflation over the years, but
there mght also be an increase in economc
crimes. And it mght not be appropriate to
wat er down those tables in that tinme period.

And so, rather than constrain yourself, we would
urge you to just retain that discretion to bring
this up when it is appropriate as it is now.

On restructuring the loss table --
unl ess there are any questions on that
i nflationary adjustnment comment. On
restructuring the | oss tables, the Crimnal Law

Commttee is typically all for sinplification
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and alleviating, you know, fact finding burdens
on courts and, by extension, on our probation
officers. And it's true that there are sone
gui delines |loss calculations that are
extraordinarily, you know, conplex and that a
reasonabl e estimate of loss that falls within a
wi der band, you know, m ght actually nake things
easier. And I'mcertainly thinking of several
securities fraud cases |'ve had where that was a
conplex -- certainly a conplex task, and I w sh
the table had been from $0 to, you know, $50
mllion.

But that is a relatively rare and -- at
least in the Conmttee's experience, it's a
relatively rare issue. And so, our concern is
that, if the purpose of this proposed change in
the loss table is to alleviate fact finding and
to sinplify, that that advantage actually won't
be realized. And in part, because we do nake
nmore specific loss findings for restitution
pur poses, right? Like we -- there -- it may not

be every case where the guidelines' |oss

Neal R. Gross and Co., Inc.

28

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

definition matches restitution, obviously, and

i ntended | oss being one of them but we do often
have to nmake that restitution cal culation.
Because it's mandatory restitution. So it's not
quite, you know, good enough to just say, well,
it falls wwthin this very, very broad range, and
now, we're done with that. W need to figure it
out for restitution.

Al so, although it's true, that m nor
differences in | oss amounts m ght not nake a
material, 3553(a) difference, they -- the | oss
anount still does represent, | believe, to nost
judges, a very inportant consideration of the
nature and circunstances of the offense and the
seriousness of the offense. And so, the
restructured | oss tables would really mnim ze
t hose nuances, including -- if -- as an exanpl e,
a $260,000 | oss would be treated the sane as a
$1.4 mllion loss, it would be -- it would be
Wi thin the sane band. And so, we think it's
unsound policy to wi den the bands by that kind

of extent.
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And, you know, relatedly, the conce
Is that, especially at the lower tiers of the
table as well, we would see a danpening of th
I nportance of | oss anmobunt. And the Comm ssio
data showed that, had this anmendnent been in
effect inthe -- in FY '24, 46 percent of the
cases sentenced under 2Bl1.1 woul d've received
two | evel reduction, which is a substanti al
change in the offense level. So bringing the

bans down to eight would elimnate these, we

rn

e

n's

a

16

thi nk, inportant distinctions in |loss. And of

course, |oss doesn't control the sentencing,
it is an inportant factor and woul d be watere
down by this change in the | oss table.
So I'lIl pause here if there are any
questions on the restructuring question.
CHAI R REEVES: Thank You.

JUDGE CHANG.  Thank you.

COW SSI ONER MEI SLER: Thanks for bei ng

here. |I'mjust curious if the Commttee
considered the interaction between the

inflationary adjustnent and the | oss table.
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obvi ously, you support inflationary adjustnent,
have opposed the adjustnent of the | oss bans,
but in your deliberation, did you consider how
the two interact? Like if -- yeah. kay.

JUDGE CHANG Right. Yeah. No, we
decided to just keep that separate. And in
part, because we're not sure which, if either,
you know, the Conm ssion would go forward with
and so we did not blend the two.

COW SSI ONER WONG.  Hi, Judge.

JUDGE CHANG Hi.

COMM SSI ONER WONG  You hit on one of
t he aspects of bal anci ng and wei ghi ng that we
frequently encounter in different contexts,
whi ch is bal ancing sort of the need -- or the
val ue add of providing sone additional structure
and gui dance versus sinplification. And
sonetines, they -- there was sone tension
bet ween where to strike the right balance. And
|"mjust curious if you have sone nore general
t hought s on when, what, how to wei gh those two

di fferent things, and when the, you know,
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mar gi nal | oss of guidance is nore detrinental
than in other situations.

JUDGE CHANG Yeah. | nean, these are
t he, you know, philosophical questions. And if
there were a guideline, it would be |ike, you
know, whatever the letter before A would --
there woul d be, you know, 1.1, which is -- so
| -- you know, | think of the guidelines as
bei ng nost hel pful with concrete facts, when
there's a concrete fact that ought to
differentiate a crine fromits base, you know --
the way it's conmtted in the nost -- its basic
form But concrete facts in particular, like
possessi on of a weapon or a drug quantity, you
know, a |oss anobunt, and so on. So the nore
concrete the fact is, that -- the nore sinple it
is for judges to apply. And that gives it the
structure that judges would seek from you know,
expert sentencing policy bodies |ike the
Comm ssion. So concrete facts.

And so, as an exanple, post-offense

rehabilitation, that is not so nuch a concrete
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fact. Like, that is a nore kind of general
standard. And so, | conceive of 3553(a) as
typically taking care of, |ike, the issues that
are less concrete, right? 1t's not as concrete
about either the person, the defendant, or the
offense. And so, | think, at its ideal form
the guidelines are giving us the gui dance and
structure on concrete facts. So that's the
general phil osophy.

VI CE CHAI R RESTREPG  Judge, has the
Comm ssion -- your -- the Conmttee, |'msorry,
has the Comm ttee given any thought to other
ways to neasure culpability besides |oss? Are
there ot her considerations we should be | ooking
at in ternms of measuring cul pability, other than
just | o0ss?

JUDGE CHANG | think what the
Comm ssi on has done appropriately, and, you
know, arguably given the potential reduction in
specific offense characteristics, but that's
what specific offense characteristics, you know,

do, in terns of both aggravation and mtigation.
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And that's what mnor role does, right? And
that's what vul nerabl e victimdoes, and so on.
But | -- when it cones to the crines covered by
2B1.1, | think | oss does nmake, you know,
Intuitive and concrete sense, that that is
reflective of the seriousness of the offense,
not dispositive. You know, nost certainly not
di spositive, given all the aggravation and
mtigation, but it does -- it is our starting
poi nt. Yeah.

Al right. Then it -- with your |eave,
Chair Reeves, |I'll nove onto -- then to the
| ast topic, which is post-offense
rehabilitation. And so, here, | think it's
probably a universal truth that, you know,
j udges support the idea that, when a person
engages in post-offense rehabilitation, that we
ought to take that into account as substanti al
mtigation under 3553. And indeed, the -- our
pretrial services office, which the Crimnal Law
Committee works with -- all of the offices

across the country are dedicated to assisting
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those who are accused in starting, you know,

that rehabilitation process, respecting the
presunpti on of innocence, you know, to be sure,
but at the sane tine, assisting in nental health
counseling, enploynent efforts, right, and so
on, reconnecting with famly, all of those
things that are a first step to rehabilitation.
So we recogni ze the inportance of post-offense
rehabilitation.

At the sane tinme, in the Commttee's
overal | experience, Section 3553(a) is where
this should be |located, that judges do vary from
t he guidelines, and take into account that kind
of rehabilitation wthout the need for a fornal
guideline on this. The Commttee had said woul d
prefer that there -- the Conm ssion instead
create an application note, right, that would
encourage judges to vary based on atypical post-
of fense rehabilitation. And that woul d serve
t he purpose of incentivizing defendants to begin
the rehabilitative process. It would allow

defense |lawers to tell their clients, I|ike,
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here, look, this is going to be relevant at
sentencing. You've got to attend these
prograns. You know, you've got to try to find a
job and go to job training and so on.

And so, it would provide that kind of
concrete information to allow there to be that
i ncentive. Adding an actual formal guideline on
this, I -- would increase the fact-finding
burden, woul d conplicate the guidelines, because
then, the rehabilitation mtigation would be
anchored to sone kind of guideline text, right?
And because there's guideline text, it's got to
be interpreted, it's got to be defined, and
then -- and litigated over, rather than the
di scretion under 3553. And that's especially a
vice of Option 1, where there are these 11
factors, and then, the factors, those factors,
that the text wll be defined, and wll be
t hrough case law and litigation and so on. And
so, this would, | think, conplicate sentencing
on this particul ar issue.

| f you are going to pass an anendnent
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on this, then at least Option 2 is a bit nore
straightforward and workable. But again, it
woul d be formal guideline text, and all the
litigation would ensue fromthat. So we believe
that an application note would be the mddle
ground. And that way, we encourage post-offense
rehabilitation as mtigation, but not create
these extra burdens. And | wll say that, |

thi nk, as a judge who takes into account post-
of fense rehabilitation, you know, quite
significantly, | would have sonme concern that,

If there were a formal guideline on this, then

j udges woul d be kind of |ocked into the one,

two, three, or four, however nmany |evels, and
not exercise really the fuller discretion that
we have under 3553. So that's our suggestion as
an application.

CHAIR REEVES. | have a question about
that central point. You believe that anchoring
the -- if we were -- if we were to do a
gui deline -- a guideline amendnent or sonething,

anchoring to one of those would cause judges
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t hensel ves to anchor the discretion that they
have? O is there a way that we coul d expl ain
to judges that, you know, this may be the fl oor
of what you can do, you know, and consi deri ng
all of your options, you're -- you obviously
shoul d | ook to the 3553(a) factors and
everything about -- take in your full discretion
to do what's needed? |Is there a balance in

t here sonewhere? Because you did nention an
application note.

JUDGE CHANG Yeah, and there's --
think there's just arisk. | nmean, it is hard
to predict, and certainly, whether it's an
amendnent or an application note that then says,
and we're not trying to constrain your 3553, you
know, authority, would -- that woul d be hel pful
as well. But there -- in those districts -- you
know, in ny district, the majority of the
sentences are no |longer within the guidelines.
And even wi thout 5Ks, it's just -- you know,
we're at 50 percent downward variances setting

aside 5Ks. And so -- but in those districts,
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you know, where there is still nore of this
anchoring effect of the guidelines, |I would have
the concern that, no matter what you say, that,
if there's an actual guideline on this, that

j udges woul d not, you know, go further with --
under 3553.

CHAIR REEVES. Can | follow up on what
you just said? You said 50 percent of your
sentencing is sone -- across the board, drugs,
fraud, or whatever.

Coul d you explain how that m ght be?
s it that what we have here, at l|least for the
Northern District of Illinois, is too high
across the board? |Is that --

JUDGE CHANG Yeah, | don't know. |
nmean, | -- and it's not a topic, you know, we
di scuss as a court as a whole. | nean, | just
tell you fromny perspective that | take
seriously the Suprene Court's adnonition that,
even at the district court level, the guidelines
are a -- they're like a chronol ogical starting

point. They are very inportant. |It's inportant
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advice. It's not even necessarily the correct
starting point of the sentence though, right?
And so, even the word "variance" is not -- it's
alittle bit of a msnoner, right? Because
it'"s -- it -- the guidelines, they represent
advice, and that's what they are.

So I'mnot -- it's not necessarily the
case that the guidelines are, froma, you know,
puni tive standpoint, you know, too high across
the board, as I think you were asking. It m ght
also be -- and I put "mght" in there, because |
am specul ating now, it mght be also that the --
that 3553 has all the other factors and
di scretion in there and that we are exercising
our discretion on |less of these concrete facts,
i ke guns, drug quantity, you know, nunber of --
you know, nunber of guns, and so on, it -- and
nore on this person's personal history and
characteristics, you know, their post-offense
rehabilitation. So that's nmy specul ation.

CHAI R REEVES:. Yes, Conm ssioner Wng?

COW SSI ONER WONG.  Judge Chang, you,
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as a judge who takes into account at sentencing
post-of fense rehabilitation, do you find that
that information is available to you, either
through -- generally through counsel's argunent
or the PSR? O is that sonething you find you
have to affirmatively inquire into?

JUDGE CHANG COh, it's there. Yeah
nmean, it -- both the -- it -- actually, the
starting point really is the pre-sentence
report, which our probation officers do a
terrific job wwth even the resource constraints
t hey have, in laying out, what has the defendant
been doing on pretrial release? And we have
consi dered whet her we ought to just, you know,
make that even nore informative. But at | east
the PSRs that | see are very informative on, you
know, here are the classes the defendant is
taki ng, the counseling, how he's been doing on
rel ease.

And then, of course, the defense
| awyers add to that. They rely on that

argunent, and then, they add to that. And | do
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demand evidence of it. |If they say that they
have been working, that -- you know, our -- we
need to verify the enploynent. And they go

in -- go into counseling sessions. Like, have
we called the provider and -- but we -- | think
we do have that information.

That does rem nd ne, | should note
that, if -- whether it's a formal guideline or
an application note or sone other variation,
that the idea of requiring 100 percent
conpliance of -- on -- of all release conditions
or all the custodial institution rules, in the
Commttee's view, that is too constraining.
| -- we -- | think many judges -- | certainly
have had nmany cases where a person on rel ease
m sses curfew by 15 mnutes, right, and maybe
doesn't have a really good reason. It wasn't,
you know, a conmuting issue or sonething, but
they just mssed it by 15 mnutes. But then,
they do all this other extraordinary
rehabilitation. It would not nake sense to

di squalify that person fromreceiving that kind
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of mtigation effect.

CHAIR REEVES:. Vice Chair Restrepo?

VI CE CHAI R RESTREPO.  Your comments
have been focused on fol ks that are on rel ease.

What about individuals that are in
custody? Wuld this create a disparity in terns
of how sonebody in custody could denonstrate
rehabilitation, as opposed to sonebody that's on
pretrial rel ease?

JUDGE CHANG Yeah. And so, | -- a
coupl e points on that. You know, first, it does
poi nt out the inportance of pretrial release,
successful pretrial release. And so, the
Commttee is in focus on its efforts in trying
to pronote successful release across the
districts as a whole. And it -- there nmay very
wel | be disparity, because of course, there are
different opportunities. | nean, | would say on
this disparity point that really all that really
does is point out the inportance of pretrial
release. It shouldn't be a reason to not

encourage -- hopefully by an application note,
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not by anmendnent, but to not encourage sone
additional mtigation for post-offense
rehabilitation. Because there's a difference in
access.

That does nean that, you know, we ought
to pronote, as we do. | nean, we ask the Bureau
of Prisons and the Marshal Service about, you
know, the -- what's available in the detention
centers. And it's always made nore difficult,
because so many def endants are housed in county
jails, and they're not -- you know, their county
def endants are there for short term They're
not there for the long term So there is that
gap, but it's not a reason to not give
mtigation to soneone who's on pretrial rel ease
and has been, you know, successful. And it does
make sense to take into account the relative
access. And so, | certainly have defendants
whom | ' ve sentenced who have done all they can
in custody. And then, | take that into account
as, you know, very serious mtigation.

CHAI R REEVES: Yes.
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COW SSI ONER WONG  Think this --
through this idea of an application note, |
wonder if it sticks our nose into your business,
by which |I nean, you know, we've kind of
historically seen our |lane as we set the
gui del i nes, and then your lane is 3553. | nean,
| renmenber when we were thinking through getting
rid of departures, there was this question of,
shoul d we nake all the departures just kind of
hortatory, as a -- you know, sonething that we
should tell judges they should think about for
3553? And then, the decision was, |ike, no,
that's not really our business. Like, we
shoul dn't be sticking our noses into 3553.

Do you have any concerns -- | nean,
that seens |like a -- an equity of the CLCs. Do
you have concerns about that? It -- | nean, it
al nrost sounds |ike what you want and nmaybe woul d
be good policy is a departure. Now, obviously,
we aren't in departure world any nore, but
anyway.

JUDGE CHANG Yeah, | -- that's a great
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question, because | think we typically do | ook
askance at blending the -- you know, bl ending
the guidelines with just 3553 in general.
Having said that, in this particul ar instance,
there were sone nenbers of the Commttee who
were of the viewthat there is -- there's
insufficient attention to post-offense
rehabilitation, and in particular, atypical
post-of fense rehabilitation, and that, if the
Comm ssion were to state, you know, that we
believe this is sound sentencing policy, that,
as the experts, that would weigh heavily in --
for those judges who are, you know, maybe nore
hesitant right now. And so, while | wouldn't
pronote open season on this idea, | think this

is one of those instances where it would work.

CHAIR REEVES. And I'Il ask anot her
question. In tal king about post-offense
rehabilitation, | think you used the word

"extraordi nary" in describing what a person
m ght do.

| guess, what woul d be ordinary that
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or what reaches to the |evel of extraordinary,
in your view, with respect to the things the
j udges ought to consider vis-a-vis the things
that, you know, would not rise to the |evel of
extraordi nary post-offense rehabilitation?
JUDCGE CHANG Yeah, | nean, and | think
my response to this is that this is another
reason why it should be 3553, because it's so
dependent on the particular person. | nean, for
sone persons who have been, for exanple, you
know, addicted and participated in a drug crine,
and that was their notive, and -- for themto
just stay clean is a huge step forward in that,
you know, person's life. And then -- and you
can conpare that to then, all right, before
their addiction, and we see this all too often,
soneone is -- has no crimnal history. They've
been a productive nenber of society. They --
they're connected with famly. They have
enpl oynent. And then -- and, you know, then
they get addicted and turn to the drug trade.

And so, you have a sense in those cases where,
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I f that person just, you know, stays clean, that
they're nore likely to return to that l|ife.

And so, it is just -- the circunstances
are just so varied. But | -- and |I'm sure
you' ve seen defendants like this, too. On the
first day, when they cone in for their initial
appear ance, just how they | ook and how they're
acting, because they are -- they're still com ng
down froma high. And then, a year and a half
| ater, at sentencing, they've just turned it
around, you know, on that. And so, | think it
IS -- this is just another reason why it
should -- ought to be under 3553. It's very
hard to defi ne.

COW SSI ONER WONG | have one nore.

CHAI R REEVES:. (Kkay.

COW SSI ONER WONG:  Sorry.

CHAI R REEVES: Mm hmm

COW SSI ONER WONG.  This is bringing
you to one of the areas in your letter that you
didn't nake in your oral remarks, so |

apol ogi ze. But there's this note in your
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di scussion of the fentanyl -- the proposed
fentanyl SOCs, which it seens |ike the CLC
supports, that you think, in future cycles, we
shoul d | ook at whether sone of them should be
applied to other drug types as well, |ike, not
just fentanyl.

And | was -- are you thinking of
distribution to a mnor and use of the dark web?
Are those the two that were --

JUDGE CHANG R ght, because the other
ones woul dn't --

COW SSI ONER WONG  Apply nore to
fent anyl .

JUDGE CHANG -- yeah, they don't
apply.

COW SSI ONER WONG.  Yeabh.

JUDGE CHANG But those two, | recently
had a heroin case, which, tragically, there was
fentanyl laced intoit. There was a heroin case
on the dark web. And | thought it was
particularly egregious that they were using

that, you know, node of distribution. So yeah,
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those were the two.

CHAI R REEVES:. Judge Chang, boy, you
got us started off on the right foot. You --
we -- we're getting through with you a little
bit early.

JUDGE CHANG Yeah. Well, | appreciate
you taking the tine. Thank you.

CHAI R REEVES:. Thank you so nuch, man.
We'l | prepare for our second panel.

Qur second panel provides us with the
perspective of our stakeholders in the Proposed
Amendnent on Drug Offenses. First, we have
Vincent T. Lonbardi, Supervisory Assistant
United States Attorney and Lead Task Force
Attorney for the Western District of Washi ngton.
M. Lonbardi has been an AUSA in that office for
at |l east 22 years. Second, we have Kaitlin
Sahni, who is an acting chief of the Narcotic
and Dangerous Drug Unit, NDDU, of the DQJ
Crimnal D vision's Mney Laundering, Narcotics,
and Forfeiture section, where she oversees a

portfolio of international narcotics trafficking
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cases and related firearmand financial crines.
Third is Natasha Perdew Sil as, the Executive
Director of the Federal Defender Program for the
Northern District of CGeorgia, where she has
represented indi gent persons accused of federal
crimes for nore than 30 years. Roundi ng out
this panel is Patricia R chman, an Assi stant
Federal Defender in the District of Maryl and.
Prior to assumng this role, Ms. Ri chman was
Nat i onal Sent enci ng Resource Counsel for the
Federal Public and Conmunity Defenders.

M. Lonbardi, we're ready when you
are, sir.

MR, LOVBARDI: Al right. Chair
Reeves, honorabl e nenbers of the Conmm ssion,
t hank you for the chance to present the
Departnent's views on the proposed anendnent's
addr essi ng net hanphet am ne sentenci ng. As Judge
Reeves noted, |'ve been an AUSA for nore than 20
years, and during ny career, |'ve seen the
net hanphet am ne t hreat change and,

unfortunately, grow. Wen | was a new AUSA, |
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prosecuted individuals maki ng small anounts of
not very pure nmeth in makeshift labs in ny
district. Now, | supervise investigations and
prosecutions of transnational crim nal

organi zati ons maki ng and novi ng hundreds of
pounds of very, very pure nethanphetamne into
the United States from abroad.

The Departnent recogni zes that the
nmet hanphet am ne threat has changed, and we
understand that the Conm ssion wants to ensure
that guidelines reflect those changes. W
nonet hel ess believe that the Comm ssion's
current proposals are |ikely unworkabl e, because
they fail to reflect congressional policy
deci sions and directives, and in particular, the
statutory mandatory mninuns. That wll, in
sone cases, divorce the guidelines fromthose
mandat ory m ni num penal ties, which could give
rise to unwarranted and unjustified sentencing
di sparities.

You know, it's easy to forget, given

our current and justified concern with fentanyl,

Neal R. Gross and Co., Inc.

52

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

j ust how danger ous net hanphetam ne is. As noted
in Comm ssion materials, overdose deaths from
nmet hanphet am ne and other stinulants did
i ncrease dramatically over the last 10 years,
but equally inportant, nethanphetam ne abuse has
power ful adverse effects on the physical and
psychol ogi cal wel |l being of the folks who use it.
That danger is what caused Congress to, over
time, regularly increase the statutory penalties
for nmet hanphetam ne trafficking, and often to
direct the Comm ssion to do the sanme. That
danger is still present, and Congress has not
roll ed back any of those penalties. Until it
does, we believe that the current anmendnent
proposal s are problemati c.

| want to touch briefly on the issues
we see with the three parts to the proposed
amendnents. First, the proposal to equalize
nmet hanphet am ne at a single base offense | evel
with different options as to what that woul d be.
Second, Option 2, which proposes to set the base

of fense | evel based on the absence or presence
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of certain factors. And last, the proposal to
add a specific offense characteristic to address
the ice issue.

As to Option 1, Congress set the
current mandatory mninuns for m xture and
actual. Now, since alnost all nethanphetam ne
is highly pure, equalizing at the actual |evel,
which is one of the proposals, would not, in
nost cases, significantly divorce the guidelines
fromthe mandatory m ninuns, at | east where the
nmet hanphet am ne has been tested for purity. But
that's obviously going to result, as noted in
your data briefing, in sone guideline sentences
goi ng up, which the Conm ssion may wi sh to
avoi d.

However, equalizing net hanphet am ne
base of fense |l evels to correspond wth crack
cocai ne, fentanyl, neth m xture, or even powder
cocai ne, as has been proposed, would divorce the
gui delines fromthe mandatory m ni nuns and
basically untether the two. There are specific

reasons not to pick these other levels as well.
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As to fentanyl, | think many believe
the current fentanyl base offense levels are too
| ow for fentanyl, and that's been noted by sone
ot her comments. Crack cocaine is also a poor
substitute. Wile the two were originally set
at the sanme, if you | ook at how crack cocaine is
made and trafficked, it's pretty nmuch the sane
as it always has been. Methanphetamne is
dramatically different than what it used to be,
and we can tal k about that further. But nore
I nportant, Congress changed the mandatory
m ni muns for crack cocaine. They have not
changed the mandatory m ni nmuns for
met hanphet am ne, at |east not yet.

So at any | evel other than actual,
you're going to get these cliffs as set forth in
our witten materials, and that's going to
present problens for fol ks caught with drugs
around the net hanphetam ne mandatory m ni nuns.
And you'll get defendants who are ot herw se
dissimlar just end up getting the sane

mandat ory m ni num sent ence.
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Talk briefly about Option 2. It's a
creative attenpt to attack the problem but we
agree wth every other stakeholder, that it is
sinply too conplicated and will be inpractical
to adm nister.

| last want to tal k about the ice
speci al offense characteristic. Again, Congress
directed the Conm ssion to punish crystalline
snokeabl e net hanphet am ne nore harshly. And we
under stand the Conmm ssion's concerns wth
adm ni stering that directive, but there's not a
straightforward way to reduce it unless Congress
takes it back. What is, you know, non-
crystalline, non-snokeabl e nethanphetam ne isn't
al ways going to be obvious, and it's going to
result in sonme odd results if it's inplenented.

And the one | think of the nost is
liquid neth. As you've heard in other hearings,
nmet hanphetam ne is often snuggled into the
United States in liquid form That |iquid can
be highly pure. And the goal is to convert it

into crystalline snokeable neth. That's what
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the users want. That's the end product.

| f you catch soneone with highly pure
liquid nmeth and the plan is to convert it into
crystal, it's not obvious why they should get a
break under the guidelines because of the
fortuity of when they're caught. You're also
seei ng net hanphet am ne converted into tablets.
That can be very dangerous, because it | ooks
like a prescription drug |ike Adderall. And
again, that can be snorted, it can be inhal ed.
So just inplenenting it is going to be
probl ematic as a factual matter.

Thanks for the chance to address you.
| ook forward to talking to you about these

i ssues further.

CHAI R REEVES: Thank you, M. Lonbardi.

Ms. Sahni ?

M5. SAHNI: Chair Reeves, honorable
menbers of the Comm ssion, thank you for the
opportunity to discuss the Departnent's views on
t he Comm ssion's proposed anendnents related to

fentanyl. The Departnent appreciates your
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continued attention to fentanyl trafficking and
your efforts to ensure that the enhancenents and
t he gui delines address those harns, harns with
which | ampersonally famliar through ny work
as a Departnent of Justice Prosecutor for eight
years in both the Crimnal Division, where | am
the acting chief of the Narcotic and Dangerous
Drug Unit, and in the Cvil Division, where |
was part of the Consuner Protection Branch's
Qpioid Initiative.

As a prelimnary nmatter, the Departnent
hol ds the consensus view that the quantity
threshold for fentanyl rel ated substances as
defined by the HALT Fentanyl Act shoul d be set
to the sane | evel as fentanyl analogs. Also
consi stent wth the Act, the fentanyl
enhancenents proposed by the Conm ssion should
at mninmum apply to fentanyl, fentanyl anal ogs,
and fentanyl related substances.

The Departnent agrees with the CLC that
t he Comm ssion should exam ne if the proposed

enhancenents should apply to all drugs and not
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just fentanyl, but because the current proposals
are focused on fentanyl, that wll be ny focus
here too. Regarding the proposed fentanyl
enhancenents, |ast cycle, the Conm ssion anended
the fake pills enhancenent in response to

st akehol der concerns and solicited comments on
addi tional actions the Comm ssion could take to
address the serious and often deadly threat
posed by the proliferation of fentanyl.

This cycle, you've proposed several
enhancenents to address certain aggravated
conduct associated with fentanyl offenses. W
appl aud your efforts and think that these
enhancenents are necessary and conpl enent your
changes | ast cycle. They also address the full
range of fentanyl trafficking, fromillicit
manuf acture, which often involves pill presses
and dangerous adulterants, to distribution to
the end user, which often involves the dark web
and sales to young peopl e.

First, we think it is inportant to

provi de an enhancenent for distributing fentanyl
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to a mnor or a young adult, or for using a
m nor or a young adult to conmt the offense.
Drug traffickers | everage social nedia to
mar ket, buy, sell, and deliver deadly fake
prescription pills and other fentanyl |aced
drugs on social nedia, gamng, and other simlar
platfornms. Such an enhancenent should apply to
I ndi vi dual s under the age of 21 and not just 18.
| f the Comm ssion chooses to adopt a
def endant based enhancenent, the nens rea shoul d
only apply to the defendant's know edge of the
I ndi vidual's age and not require the prosecutor
to show the defendant's specific know edge t hat
t he substance involved is fentanyl. Based on
our experience with the marketing and
m srepresentati on enhancenent, the Depart nment
bel i eves that requiring specific know edge of
fentanyl will greatly limt the enhancenents
appl i cati on.
We also think requiring an age gap
woul d be inappropriate. The danger of selling

fentanyl to a young adult is present regardl ess
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of the defendant's age, and excl udi ng def endants
fromthis enhancenent may create an incentive
for drug traffickers or dealers to recruit
younger co-conspirators who woul d have | ower
sentenci ng exposure. Moreover, a sentencing

j udge can already take the defendant's age into
account when determ ning the appropriate

sent ence.

Next, | want to discuss the enhancenent
for adulterated fentanyl. Addi ng xyl azine or
other sim |l ar substances to fentanyl introduces
conplications to treating overdoses, and
xyl azine is showng up in a grow ng nunber of
sanpl es of seized fentanyl. The adulterant
enhancenent shoul d be of fense based, because
adding a nens rea, again, would underm ne
application. Additionally, the enhancenent
shoul d apply to the specific class of
adulterants into which xylazine falls, not just
xyl azine, to deter drug traffickers from
swtching to a different substance with simlar

ef fects.
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Further, the Departnent supports an
enhancenent for the use of the dark web or dark
nets in drug trafficking cases. The intentional
use of the dark web or anonym zing technology to
conceal drug trafficking activities nmakes
I nvestigation and prosecutions nore difficult
and resource intensive. The Departnent supports
a two or four |evel enhancenent, but urges the
Comm ssion to consider applying this enhancenent
to all controlled substances.

Finally, we believe the proposed pill
press enhancenent addresses a fundanental part
of the illicit supply chain for fentanyl |aced
pills, the creation of the pills thenselves. An
of f ense- based enhancenent is the best approach
to ensure that the enhancenent applies to all
cul pabl e defendants, including those who direct
others to use pill presses to create dangerous
fentanyl-laced pills. Again, | want to thank
the Comm ssion for its continued attention to
the harnms of fentanyl trafficking and the

opportunity to testify here today. | wel cone
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your questi ons.

CHAI R REEVES:. Thank you.

Ms. Silas? Just punch.

M5. SILAS: Okay. Geat. Good
norning. M nane is Natasha Perdew Silas. And
as Chair Reeves nentioned, |'mthe executive
di rector of the Federal Defender Programin the
Northern District of Georgia. Although ny post
as | eader began on July 1st, 2024, | have
proudly served ny community for the past 30-plus
years, since Novenber of 1994, and excl usively
representing indigent people facing federal
crim nal charges.

Thank you for the opportunity. [|'m
honored to testify on behalf of Federal
Def enders. So over ny career, | have
represented nore than 1500 people. And that
nmeans | have defended drug offense clients
t hrough every wave of federal drug enforcenent.
Crack was king when | began ny career, and | can
remenber sitting across fromclients, nost of

the tinme in ajail attorney visitation room
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wth this 1994 book, somewhat of a relic, trying
to help ny clients make sense of why crack
carried such a different penalty than powder
cocaine. And | was very unsuccessful. Not one
of my clients ever said, okay, | get it. And it
was unfair, and ny clients knewit. And so, it
was irrational, it was unwarranted, and this
Comm ssion had the wisdomto tackle the crack-
powder disparity.

So now, we turn to neth. | applaud the
Comm ssion for taking on this really inportant
I ssue. Today, everyone in this room knows t hat
meth is uniformy highly pure. In ny own
district, two clients with identical drug
packages can face very different outcones,
dependi ng on whet her the drugs were sent to the
DEA lab or to the GBI, which is far less likely
to conduct purity testing. That is not a
principled distinction. It is an arbitrary one.

"' mthinking now of a client that |
will refer to as Carlos, finding hinself in dire

financial straits. Carl os turned to what sone
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call shady delivery work for extra noney. For
just $200, he carried a three-pound package
across town and delivered it to a man who turned
out to be a confidential informant. So Carl os
soon found hinself sitting across fromne. |
expl ai ned that because the nmeth in his case had
been sent to the DEA | ab, and therefore tested
at over 99 percent pure, his guideline
calculation started at a |l evel 34, yielding a
range of 87 to 108 nonths after acceptance and
safety valve, rather than the 57 to 71-nonth
range, he would have faced if the substance had
been sent to the GBI | ab.

Carl os protested that he had no
know edge of, and not hi ng what soever to do wth,
the purity of the drug. He was the delivery
guy. Just like ny crack clients, Carlos could
not understand why the purity distinction should
make such a difference to his guidelines. As we
fashion rules, let us renenber: they nust nake
sense to the people who will be subject to them

When gui del i nes produce results based on
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di stinctions that defy rationality and do not
resonate with real people, the nessages -- those
sentences are nmeant to convey does not | and.

Def enders strongly support Option 1.
W greatly admre the Commssion's commtnent to
foll ow science and data. Dr. Jonat han Caul ki ns
testified here, six nonths ago, that both
scientific and drug nmarket evidence show neth is
nost conparabl e to powder cocaine, while crack
has been associated with higher observabl e harm
This is consistent with experts that | have
consulted with in my own district.

For this reason, Defenders urge the
Comm ssion to set unified neth threshol ds at
powder cocaine |evels. The Conm ssion's own
data show that setting themat crack |evels
woul d i ncrease sentences for up to a third of
I ndi vidual s, even as judges are already varying
downwar d, because they believe current neth
penalties are too high. And nost defendants are
| oner-level participants. This statutorily

I ndependent body should ground its decisions in
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science and reason. Setting thresholds at
powder cocaine levels follows the science,
follows the data, advances sinplification, and
noves us closer to a systemthat produces
sentences we can expl ain and that people can
under st and.

Thank you. And | look forward to
guesti ons.

CHAI R REEVES. Thank you, Ms. Sil as.

Ms. Richman?

VI CE CHAIR MATE: The m ddl e button of
t he (i naudible).

M5. RICHVAN. Well, 1've gone through
the first challenge. Chairman Reeves,
comm ssi oners, thank you for the opportunity to
speak today about the proposed fentanyl and
fentanyl anal og anendnents. The devastating
I npact of fentanyl and its anal ogs cannot be
overstated, but we fear that the Conm ssion's
approach wll not help us to address this
crisis. It wll not nake our communities safer.

| spent many years defendi ng people charged with
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federal drug crinmes in Maryl and.

| often neet ny client just a few
nonents before their initial appearance. And,
it sounds, l|ike Judge Chang, |'ve cone to
recogni ze the signs of drug w thdrawn, to know
when it's necessary to pull a trash can next to
my client during their initial appearance, in
case they need to vomt, to push for energency
roomtreat nent when they cannot conpetently
proceed, to ask the marshals for a bl anket when
my client's teeth are chattering and their hands
are shaki ng uncontrollably, and when those
clients are detained, to beg that they be placed
at the single facility in Maryland that offers
nmedi cally assisted treatnent to pretrial federal
det ai nees, and to know that it wll rarely
happen. Mst of nmy clients will get, at best,
Tyl enol and a bl anket.

For decades, Baltinore has tried to
solve its drug problemw th arrests and
aggressive policing. M clients are already

casual ties of war-on-drugs enforcenent and
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centuries of racial discrimnation and
redlining. They grew up where excessive

puni shnent for drug crinmes created an unbroken
cycle of trauma and soci oeconom c

mar gi nal i zati on, which are the root causes of
many subst ances use di sorders.

Today, much of Baltinore, and nmany
urban areas in Maryland, renmain treatnent
deserts. And in 2024, the New York Tines called
Baltinore the U. S. overdose capital. The city's
overdose rate soared higher than the rest of the
country from 2018 to 2022. Wy? Because
canpai gns to reduce deaths and increased
treatment withered on the vine, discarded in
favor of prosecution and jail. The resulting
overdose crisis is what happens when we choose
puni shnent over public health.

Chai r person Reeves, conm ssioners, we
are grateful for your commtnent to enpiricism
I nnovation, and evidence. Today, we ask for the
Comm ssion to ground itself in those principles.

Pl ease scrutinize each proposed change and ask

Neal R. Gross and Co., Inc.

69

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

yourself three questions: Wat data shows this
change is needed? How will it address the harns
of drug msuse? Is it rooted in evidence and
science? | anticipate it'll be hard to answer

t hat question today.

When | 1 ook around this room and even
when | ook at the comments that have been
submtted to the Conm ssion, who's m ssing?
Public health researchers, energency room
doctors, addiction specialists, epidemologists,
community heal th workers, chem sts,
phar macol ogi sts. The lawers in this roomdo
not have the expertise to diagnose the
ant ecedents of harnful drug trends or to propose
effective responses. W all see only the
aftermath, the drugs that are seized, the
overdose victim the client sitting next to you
in the courtroom and w thdrawal.

Last August, the Comm ssion held a
hearing with public health experts on
nmet hanphet am ne. They gat hered many of those

experts -- people on the ground. That was a
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very good idea, a step towards bringing invoices
that have too | ong been absent fromthese

del i berations. And | urge the Comm ssion to
take a simlar approach when it cones to
fentanyl anal ogs and fentanyl -rel at ed
substances. Consult the experts before acting.
Knee-jerk increases and puni shnents are not the
way.

Finally, the specific proposal. First,
fentanyl -rel ated substances. There are many
different fentanyl-rel ated substances and nany
fentanyl analogs. Not all of themare harnful.
Sonme of themare inert, and sone, the FDA has
testified, even have the potential to treat
opi oi d overdoses.

The bl anket addition of FRS to the
gui del i ne without potential for a downward
adj ust nent captures none of this nuance. It
doesn't make sense for soneone to face an
of fense |l evel four tinmes higher than fentanyl
| evel s when their offense involved far |ess

har nf ul substances or ones that are not harnful
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at all. And I direct the Conm ssion to Dr.
Gregory Dudley's comment. He is a scientist and
a chem st for inportant information about the
necessary fi x.

The enhancenents. The Conm ssion asks
whet her addi ng these woul d address fentanyl's
harns. They will not. They will punish for the
sake of punishnment. Were is the data show ng
t hat enhancenents will reduce harm decrease
drug sal es, stave off overdose deaths? There is
none. These proposals |ack enpirical support.
They all add unnecessary conplexity and directly
contravene the Comm ssion's |audable efforts to
sinplify guidelines and recenter for courts the
3553(a) factors. Moreover, they are largely
r edundant .

Each proposed enhancenent already
overl ap substantially wth existing enhancenents
in 2D1.1 and Chapter Ill, and these enhancenents
will likely trigger nore and | arger downward
vari ances. \Wien judges sentence our clients,

they look at far nore than to -- whether they
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distribute it to a 17 or 20-year-old friend or
co-conspirator or whether they use the dark web.
They see the whol e person, their backgrounds,
their addictions, their ages, their roles, and
countl ess other factors that the guidelines
cannot capture one by one. W urge the

Comm ssion not to repeat past m stakes. Allow
judges to address these factors through 3553(a),
rat her than enshrining themin 2D1. 1.

Thank you for considering Defenders'
views. |'m happy to answer any questions you
may have.

CHAI R REEVES. Thank you.

Any questions? W wants to start us

up? This is an excellent panel, not that others

aren't.

VC Mat e?

VI CE CHAIR MATE: Thank you all for
being here today. | appreciate all of the

efforts to be here and the work in preparation.
Ch, is it working there? |Is that

better?
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| have a question -- | have a bunch of
gquestions, but starting with neth. So -- and |
was t hinking about the testing issue, and |'m --
i f the Conm ssion were to proceed and set neth
all at one level, is the -- aml correct in
thinking that the only role then for purity
testing, which | understand is what's kind of
happening in sonme places and not others, but
that would just exist for purposes of nandatory
m ni muns and there wouldn't be purity testing
for purposes of the guidelines? Do | understand
that correctly fromthe testing perspective?

MR LOVBARDI : | think that's probably
correct. Inny district, | think we would still
continue to ask that it all be tested for purity
for those purposes, but obviously, it would be
| ess i nportant than under the current
di stinctions.

M5. SILAS: | think I'"mgoing to agree
with ny brother there. There would be |ess need
for the purity testing. And a few nonths ago, |

went out and visited the lab -- the GBI lab in
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our district -- and they were conpl ai ni ng that
they kept getting calls to go back and test
things they already tested for purity. And they
have a big backlog. So I think they would be
happy about that.

VI CE CHAIR MATE: Thank you. That's
hel pful .

CHAI R REEVES: Yes?

VI CE CHAIR MURRAY: And then, |I'm
sorry, this is a followup, and then, | have ny
real question. But -- there'd be no need for
I soner testing at all; is that right? So
purity, you would still need for mandatory
m ni nruns, but no need for isoner testing because
the only reason we have that is because of ice.

MR LOVBARDI: | -- I'mnot quite sure
the answer to that. In ny district, regardl ess
of whether it was tested by a | ocal |ab, we have
themsend it to the DEA lab so we get a purity
test. And then, in ny district, it's all 95
percent-plus pure. And so, that tends to be

what drives the guidelines. You know, just --
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we have al nost 100 percent, you know, testing on
drugs that are seized in ny district. So --

VI CE CHAIR MURRAY: | maybe -- |I'm
bei ng dense, but am| right that the only reason
we do isoner testing, though, is because of this
definition of ice that the Comm ssion kind of
I nvent ed?

MR LOVBARDI: |I'mnot 100 percent sure
the answer to that question.

VI CE CHAI R MJRRAY: Ckay. And then, |
have nore questions about ice, if you don't
mnd. But --

MR LOVBARDI : Sure.

VICE CHAIR MJURRAY: -- | was -- the --
it seens |1 ke the departnent has two concerns
about the elimnation of ice. One is this
concern about tablets and liquid, and one is a
kind of a concern about the directive. And it
seens to nme like at least the policy one is --
can be dispensed with or -- by a change to the
anmendnment. And |I'mwondering if this would

resol ve your policy-based concern. If we
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were -- you know, we have this -- we -- the
anendnment has this sort of two-step downward for
things that are not -- that are non-snokeabl e,
non-crystalline. If we were to explicitly
exclude fromthat liquid and tablets, you know,
to say -- or they can readily be converted into
crystalline, snokeable, and then, divide it into
application, no, to nmake clear that what we nean
I's, you know, liquid and tablets are at the

hi gher level, would that alleviate the
Departnent's policy concern? | realize there's
also still a directive-based concern.

MR LOVBARDI: | think it would
partially alleviate it. | still think there'd
be sone issues. One, are you creating a null
set? | nean, what neth is going to fall, you
know, once you exclude those? You know, is
there anything -- in which case, why are we
maki ng the anmendnent ?

VICE CHAIR MJRRAY: That's a little bit
of a question for Congress, rather than us,

right?
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MR. LOVMBARDI: Well, that -- that's
fair.

VI CE CHAIR MJURRAY: We didn't create
the null set.

MR, LOVBARDI : Sure.

VI CE CHAI R MJURRAY: And so, | guess
that goes into ny second question, which is |
saw that you guys kind of gestured it naybe that
woul dn't nmeaningfully conply with the directive.
And |I' mwondering, then, if you think that the
current reginme neaningfully conplies with the
di rective, because the neaning -- the current
regi me does not distinguish between snokeabl e
crystalline nmeth and ot her kinds, right?

W -- the Conm ssion that drafted the
current reginme didn't know what that directive
meant, and so, grafted this 80 percent rule
on -- which did not cone from Congress. And so,
" mwondering if you think this -- the new null
set would be nore problematic than the current
reginme in terns of the directive.

MR, LOVBARDI : | don't think the
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current reginme does set quite a null set. |
nmean, there are districts that have applied it
successfully. |'mnot aware of anybody
contending that the current regi ne doesn't
conply with the directive. So I think the
answer is no, but --

VI CE CHAI R MURRAY: But you think the
current reginme distinguishes between snokeabl e

crystalline nmeth and ot her kinds of neth?

MR. LOVBARDI: | think, on the ground,
It does, yes. | think people understand what it
nmeans. It's been --

VI CE CHAIR MJURRAY: So in fact, people
are not using the 80 percent definition, they're
usi ng snokeabl e crystalline versus not?

MR LOVBARDI: | think it's both. |
nmean, | think it's all part of the analysis.

VI CE CHAI R MURRAY: Ckay.

CHAI R REEVES: VC Restrepo?

VICE CHAIR RESTREPG It's a question
for Ms. Silas and M. Lonbardi.

So if the original thinking was purity
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was kind of reflection of relative culpability,
that the guys at the top of the food chain, so
to speak, had access to the nobst pure, now,
everything's pure, how do you suggest we
evaluate relative culpability in the neth

cont ext ?

MR LOVBARDI : Well, I think it's, you
know, already set forth in the guidelines, and
the Comm ssion has recently expanded, you know,
peopl e that can qualify for downward rol e
adjustnments. So there are certainly still tools
under the guidelines for a judge to, you know,
wei gh relative cul pability, who's a | eader,
who's just a courier, and nmay be is appropriate
for a downward rol e adjustnent. And then, of
course, the 3553(a) factors will cone into play.
So | think the current reginme, you know, wll
| et judges do that.

And it's one thing we nention in our
witten materials. | do think the change to
rol e adjustnent that the Conmm ssion just made,

that are just comng into effect, you know,
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m ght have a significant inpact in at |east sone
nmet hanphet am ne cases. Again, neth is largely
bei ng produced abroad. You know, many of the
peopl e that are being caught up in neth offenses
here in the United States now are going to be
couriers. They're going to be stash-house
operators and may qualify for those role
adjustnents. And it may nmake sense to |let that
play out a little bit, see how that affects

nmet hanphet am ne sentences before you start

revisiting the other parts of the guideline.

But | do think it's still going to be possible,
Wi t hout the anendnent -- any of these
amendnents, to still reflect that.

M5. SILAS: | guess | think that the

Comm ssion's recent anendnents on role are very
wel cone. And in Carlos' case in particular, |
made a very inpassioned plea for a mnor role,
and that was before the recent anendnents. And
that was denied for Carlos, even though everyone
agreed that he was the delivery guy, but still,

our district court judge hung her hat on the
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fact that he was the only one prosecuted in that
particul ar instance.

So that's why the new anendnents, |
think, are very helpful. W do talk about
relative culpability in every one of the
sentencings that | appear in. It's just that we
have been having trouble with a stuck faucet
when it canme to mnor role and mnimal role. So
that's very hel pful.

CHAI R REEVES:. Yes. VC WMate?

VICE CHAIR MATE: | have a follow up
question on that, Ms. Silas, and just kind of
listening to M. Lonbardi. And when it cones to
us setting the appropriate level for neth, you
know, we've heard froma | ot of stakehol ders
that a ot of neth cases involve sort of |ow
| evel actors. W heard from one comrenter that
about 20 percent of those prosecuted for
nmet hanphet am ne are wonen. And |'m curi ous
whet her you think our mtigating rol e adjustnent
ki nd of takes care of that or whether that

shoul d al so i nformwhat |evel we mght set the
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meth at if we were choosing a single point.

M5. SILAS: Well, | think the current
neth level is too high. And even though we've
gotten the faucet unstuck on mtigating role,
that really doesn't answer the question fully.
| still think I would be trying to explain to
Carl os why his offense |evel is higher on
account of a purity that he had nothing to do
wi t h.

So | think that it's not enough to just
say, we're going to adjust for role, because
there's nore than that involved. And the
science and the data that the Conmm ssion has
pursued tells us that nethanphetam ne is nuch
nore conparabl e to powder cocaine. And so,
think you need to still set the levels
appropriately, independently on what -- of what
you' ve al ready done on the role.

VI CE CHAI R MATE: Thank you.

CHAI R REEVES: M. Wng?

COMWM SSI ONER WONG M. Lonbardi and

Ms. Silas, | -- one of the argunents we have
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heard for considering the nmeth anendnents are
that this could alleviate sone of the testing
burdens that there are. And if | heard
correctly earlier, both of you indicated that,
in fact, even if it is less significant for the
gui delines, but the testing would go to

mandat ory m ni nuns, you would still envision
testing in 100 percent of cases or close to the
sane anount of cases regardless. |'mjust
curious if you could unpack that a little bit
for us, because | think there has been sort of
an underlying assunption that the need for
testing may be mnimzed dramatically or
significantly with sonme of these proposals.

MR. LOVBARDI: Yeah, | do think we
woul d still see a considerable amount of it
tested just to get the purity for figuring out
whet her the mandatory m ni num appli es.
Qoviously, if he sees, |like, a thousand pounds
of sonething that tests positive for
nmet hanphet am ne and the | evel s at sonething

bel ow actual, maybe it just kind of doesn't --
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it's a base 38 no matter how you kind of slice
it. Maybe then you don't need a purity testing,
but for smaller quantities, you're still very
often going to need purity testing.

So | don't know that it would result in
a significant cost saving. |If | could, can |
respond to one other thing that was said
earlier? | disagree that nethanphetamne is the
sane as powder cocaine. You know, | think we've
all seen, you know, thinking back a few years,

t hat poster faces of neth, |'ve never seen a
poster |ike that faces of cocai ne.

Met hanphetam ne is a nore significant,
nore addictive stimulant. That's not to say
that cocaine is great. Cocaine is also bad, but
| don't think that they're, you know, really
conparable. Congress certainly didn't think it
was conparable. The other difference is --
there -- again, very different trafficking
patterns. You know, cocaine is a plant-based
drug. It was a reference in the witten

materials. Cocaine costs nore noney, it nust be
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worse. No, it's a function of howit's
produced. It's grown froma plant, and it has
to be refined. It's nmuch nore conplicated and
expensi ve to produce than net hanphetam ne. So |
just -- 1 don't think the conparison between

nmet hanphet am ne and powdered cocaine is well

t aken.

CHAI R REEVES. You can follow up. You
can foll ow up.

VI CE CHAIR MJRRAY: Could I just follow
up on sort of the first point? On the testing
and whet her there would be cost -- at savings,
woul d there still need to be -- and this is just
a granul ar question on the ground, would there
still need to be lab testing to confirm through
a lab test, the presence of nethanphetamne? O
would a field test suffice for sort of that, and

then, you know, it's a mxture, you know? O do

you think there would still need to be the |ab
test?

MR. LOVBARDI: You would still need a
lab test. You would still need a | ab test.
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VI CE CHAI R MJRRAY: And does t hat
actually provide any cost savings, or at that
point, if you' re testing -- a lab is testing for
t he presence of neth, the -- is there additional
cost associated with testing the quantity? O
was it going to be one test regardless -- if
it's a test that's happening regardless, just to
confirmthe presence of neth?

MR. LOVMBARDI: So as | recall, the
testinmony that you had in August, soneone from
the lab did testify and said that there is
additional testing for purity. So there's a
test just to confirmnmeth at the Iab, which, in
my judgnent, that's beyond a reasonabl e doubt
that it's meth, and then, they do additional
testing for purity that they woul dn't
necessarily have to do if you're not |ooking for
purity.

But | don't know that it's a huge cost
savings. You know, there is additional testing,
It does tack on a little bit of time to finish

it, but | don't know that the difference is that
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significant. But again, I'mnot the | ab expert.

M5. SILAS: M recollection is that
there's a different process for determ ning
purity than the identity of the substance, at
| east at the GBI lab. And so, it -- there would
be a cost savings. |If you're just |ooking for
the identity of the substance, | don't think any
of us would be willing to rely on field testing
for methanphetam nes. So you're going to have a
test, yes. But the extra step of the purity --
and now, I'mrelying nore on the testinony you
all heard in August that | listened to. So |
think there's a cost savings for sure.

CHAI R REEVES: Ms. Murray?

VI CE CHAI R MJRRAY: | have a xyl azi ne
question. There's a little bit of a debate in
the comments that we heard about whet her
xyl azi ne makes -- or mxing wth xylazine nmakes
fentanyl nore dangerous and whether it nmakes it
| ess susceptible to naloxone. And | think the
government said yes, and it seens |ike both the

Def enders and our Practitioners Advisory G oup
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cite a study that seens to call that into
question. |1'd be interested in hearing from
both of you about xyl azine.

M5. RICHMAN.  Thank you. W agree that
there's a consi derabl e question about the role
of xylazine in overdoses, with m xed infornmation
comng in, sone of it showing that the presence
of xylazine could be reducing overdose death.
And that cones in the formof data and studies
that are being published on governnent websites.
Li ke NIDA. There's N DA-funded research show ng
t hat energency outcones are better. And there's
al so research beginning to show that it m ght be
responsive to Narcan. | think that this is an
area of considerable study and research, and
it's evolving rapidly, which really speaks to
the need to stop and hear fromthe experts about
the particular harns posed by xylazine in the
fentanyl drug supply or in the drug supply
general ly.

CHAI R REEVES: Ms. Sahni ?

M5. SAHNI: The Departnent's
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understanding is that xylazine creates
conplications related to overdose, because

nal oxone does not treat xylazine of it -- there
are additional energency procedures that need to
be done in order to ensure that soneone is not
havi ng an overdose. And so, because of these
conplications, we think xylazine is particularly
problematic and | eading to negative health

out cones.

VI CE CHAIR MURRAY: Are you famliar
wi th the study about the tag and ot her
(1 naudi bl e)?

M5. SAHNI: Yes, but it -- | think
this -- | agree that this is an area where nore
study needs to be done.

M5. RRCHMAN. And I'msorry, may | just
add, because | think it's inmportant, you know,
it's rare to have an unadul terated xyl azi ne
overdose. |It's usually mxed with fentanyl.
It's really inportant that first responders keep
usi ng Narcan because it binds to the sane

receptor that the fentanyl does. Even though we
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need to keep studying the role of xylazine,
Narcan still really works and is essential in
t hose types of overdoses.

CHAIR REEVES:. | have one | ast
question -- I'msorry, for the Departnent. And
we' ve been tal king about the cost of testing for
nmeth. The offender says that -- the defender
say, and maybe you ought to be sentencing neth
| i ke powder cocaine, which | presune is a nuch
| ower | evel than crack or anything else. Has --
does the Departnent take a view on, you know,
the cost of incarceration?

Because | think, in every PSR that we
recei ve, every year of incarceration costs over
$55,000 -- | think it is. $55,711 as of today.
The exponential cost, you know, in nonths and
years, the difference between how persons are
sentenced. And | know the Bureau of Prisons is
within the DQJ, and there's sone question of
whet her the Bureau of Prisons is providing
everything that it can under the current

constraints of budgets and things.
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| understand you have to enforce the
| aw, but is that sonething that the Depart nent
| ooks at as well? The cost of the
I ncarceration?

MR. LOVMBARDI: | don't think, in this
context. Again, Congress has set these
mandat ory m ni num penalties. |It's Congress'

I ndi cati on of how serious they see this drug.
And so, you know, people who are commtting

t hese violations, you know, need to be sentenced
accordingly. And that just kind of is what it
Is. If, you know, Congress decides to change
the statute, well, that m ght be a reason to do
that. But, you know, it's a serious offense and
it should be dealt with accordingly. And |

don't think cost is necessarily a huge factor in
t hat regard.

CHAI R REEVES: \What determ nation does
the Departnent of Justice take in pursuing
charges of mandatory m ni num versus anyt hi ng
else? | don't think Congress dictates to the

Departnent exactly who is to be charged with a
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mandat ory m ni num

So tell me, how does the depart nent
deter m ne whi ch defendant or which case you wll
pursue the mandatory m ni nrum of and not the
ot her ?

MR. LOVBARDI: So certainly, we do have
limted resources, both prosecutors and | aw
enforcenent. W have to pick our places. You
know, in alnost every jurisdiction, there's
concurrent jurisdiction wwth state authorities
who can do drug cases, you know, so we are
trying to pick the cases where we're prosecuting
the higher-level traffickers or prosecutions
that are going to have a nore significant
inpact. And there's a lot of factors that going
I nto maki ng that determ nation, how we charge
the case. You know, again, |'ve been doing this
for a while. For nost of ny career, not all of
it, there have been sone variation between
adm ni strations.

The directive has been to prosecute the

nost serious, readily provable offense. So

Neal R. Gross and Co., Inc.

93

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

regardl ess of what drug it is, if it's
triggering a mandatory mninmum we're typically
going to charge that, because that's what the
policy directive is. And that's, you know,
what's consistent with what Congress has
enacted. But, you know, obviously, there's
going to be all sorts of cases where we pass on
the case for one reason or another.

CHAI R REEVES:. Thank you for the
engagenent .

Comm ssi oner Meisler, you may have had
a question and not seen. You were junping in

ahead, too.

VICE CHAIR RESTREPC. 1'Ill defer --
CHAIR REEVES: |'m sorry.
VICE CHAIR RESTREPO. -- 1'Ill defer to

Comm ssi oner Mei sl er.

COW SSI ONER MEI SLER: | -- mne was
nore of a theoretical question. The opposite of
the granul ar question that Conmm ssioner Wng
asked earlier, but I"'mjust curious. And this

is primarily for maybe Ms. Ri chman, but others
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should feel free to weigh in. |'mjust curious
about, you know, as a -- at a high level, what
we shoul d be thinking about purity given all of
the information we've heard, purity, potency of
t hese concepts.

Because | was thinking, Ms. Richman, in
particular with respect to fentanyl-rel ated
substances, it seens |like, on neth, maybe the
Defenders' viewis, this purity thing doesn't
matter. Forget about it. Wen we get over to
fentanyl -rel ated substances, it's, we should
|l ook at it. And yes, you can set the levels
equi val ent to anal og. But when purity and
potency cone in, those considerations weigh in
favor of kind of a downward exclusion at sone
poi nt .

So just conceptually, do you
acknow edge that purity and potency can play a
role in the Conmm ssion's policymaking?

M5. RICHMAN:  Thank you for your
question. | think your question illustrates

sone of the problens with approachi ng changes to
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2D1.1 pieceneal. And there's w despread
agreenment that drug type and quantity are
particularly poor netrics for gauging

cul pability and figuring out the right anmount of
puni shnment for sonmebody. And we think that's
true.

Fentanyl and its analogs are within a
framework right now that | ooks at potency and
| ooks at type to determ ne how they're punished.
And so, if we're taking that into consideration,
we think it's really inportant to note the huge
swi ngs and potency and harnful ness between
fentanyl and its anal ogs. You know, | couldn't
hel p but notice, in the 2024 quick facts, one of
t he substances involved was benzo fentanyl.
That's a substance that the DEA has acknow edged
has no pharmnmacol ogi cal effect whatsoever.

So we have this mx -- this vast
guantity of substances that are being brought
into federal sentencing. And | think it's
i nportant for the Comm ssion to understand the

conpl exity of the pharnmacol ogy and chem cal
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determ nations while it continues to val ue
potency and harnful ness as a factor inits
sent enci ng deci si ons.

Thank you.

VICE CHAIR RESTREPG. Briefly for M.
Lonmbardi. You were -- you -- in response to the
Chair's -- in response to the Chair's question,
you referenced this departnent policy approving
the nost readily nost serious offense.

Does the Departnent take a simlar
review with respect to 851 notices? 1|s there
a -- any sort of uniformpolicy on neth cases
and 851 notices?

MR. LOVBARDI: | believe there is, but
|"'mnot sure that we've changed that -- or this
adm ni stration has changed it. You know, ny
district, it is very, very rare that we file 851
enhancenents. So | think we'd have to get back
to you on that. I'mnot that famliar with that
part of the discussion.

VI CE CHAI R RESTREPO. Thanks.

MS. SI LAS: If | can offer this as
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well. It's very rare that we see 851
enhancenents. And also, with respect to
mandatory mninmuns, | don't think that the

Comm ssi on needs to be concerned about the
cliffs, because it's very few cases that end up
getting governed by the mandatory mninuns. O
nost cases -- and | think your data shows, only
24 percent of cases are sentenced according to a
mandatory m ninum Mbst cases anchor on the
gui delines. So we hope that you'll nake the
gui delines, follow the data and the science.

CHAI R REEVES:. Thank you.

Thank you all so nmuch. W appreciate
your confi dence.

Qur third group of panelists wll
provide us with a perspective of our advisory
groups on the proposed anendnent on drug
of f enses.

First, we will hear from David Patton,
chair of our Practitioners Advisory Goup. M.
Patton is a partner at Hecker Fink LLP in New

York City, where he represents clients, both
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retai ned and appointed in federal court.

Prior to joining Hecker Fink, M.
Patton was the executive director of the Federal
Def enders of New York serving Southern and
Eastern Districts of New York for about 12 years
or so.

Second, from our Probation of --
Probation O ficers Advisory G oup, we have Sam
Geurts, who is supervisory probation officer in
the Eastern District of Virginia. She has been
with the U S. Probation Services since 2003.

Adam Cl ausen will be the third. He is
a nenber of our newest advisory group, Sentence
| npact Advisory Goup. M. dausen was
sentenced to approximately 213 years in prison
and served over 20 years before court granted
his notion for conpassionate release. Since his
rel ease, M. O ausen has founded and worked w th
many organi zations that aid those who have been
I npacted by the correctional system

Fourth, we have Jam Johnson of our

Tribal |ssues Advisory Goup. M. Johnson is an

Neal R. Gross and Co., Inc.

99

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

enrol |l ed nenber of the Choctaw Nation of
Ckl ahoma.  She is an assistant federal public
defender for the District of Arizona where she
represents indigent defendants, primarily in
federal crimnal appeals.

Roundi ng out this panel would be
Coll een Clase of the Victins' Ri ghts Advisory
Goup. M. Case is the chief counsel for
Arizona Boards for Crinme Victinms, a non-profit
organi zati on that provides pro bono soci al
services and | egal representation for the
pur poses -- for the purpose of asserting and
enforcing victins' rights in crimnal
prosecuti ons.

M. Patton, sir, we are ready when you
are.

MR. PATTON:. Thank you, Chair Reeves.

And t hank you, Conm ssioners, for
inviting nme here to share the views of the
Practitioners Advisory G oup.

In short, our positions are that we

support Option 1 of Part A, the Proposed
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Anrendnent to the Met hanphetam ne CGuideline. And
we encourage the Commi ssion to set the quantity
thresholds at the current level for m xture.

And secondly, we oppose the proposed
specific offense characteristics for offenses
i nvol ving fentanyl and fentanyl anal ogs.

So I'Il start w th nethanphetam ne.
Along with many commentators that you've heard
from the PAG has been critical of the nmeth
gui delines for nany years, and we're very
pl eased to see the Conm ssion proposing to
elimnate the purity distinction.

Sorry, am | back on?

The Comm ssion itself, in discussing
the feedback it's received from stakehol ders,
and probably, nost significantly, from judges,
has noted the many problenms with the current
purity-based regine. Purity is no |onger a
proxy for role or culpability to the extent that
it ever was, but it surely is not now.

Testing procedures vary widely from

district to district and soneti nes even within
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districts, as you' ve heard. There is no
enpirical support for the current distinctions.
And nost judges find the guidelines to be too
severe and by a substantial anount, not just by
a m nor anount.

One exanple we provided in our comments
to really highlight howirrational this can be,
in one case in the Eastern District of Kentucky,
two co-defendants in the exact sanme case
I nvol ving the exact sane drugs were sentenced at
different points in tine, one before purity
testing had been done and one after. And the
one after got a substantially higher sentence
based purely on the happenstance of the timng
of the testing. And that far greater sentence
was uphel d on appeal.

Due in no small part to a lot of the
I ssues that you've been hearing about, when it
cones to purity testing, there are quite a
nunber of districts where the majority of
judges, just as a policy matter, do not apply

the ten to one ratio, and a nunber of circuits
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have authorized that. And so, | think we are at
a point where it's inportant for respect for the
gui delines to address, what are sone really
irrational disparities to nmake this change that
you' ve proposed?

Secondly, when it cones to fentanyl and
the specific offense characteristics, we really
feel strongly that these would run counter to a
|l ot of the efforts that the Conm ssion has nade
to sinplify the guidelines to take a step back
fromthe really thinly slicing of human behavi or
and trying to quantify individual things that
are just better left to judges and 3553(a)
factors. The Comm ssion itself, in recent
years, has really, | think, been taking
seriously and trying to fix this issue with
factor creep. And this would just nove in the
wrong direction.

| was struck in particular on the age-
based proposal in the data briefing by how high
the sentences already are for the very small

nunber of cases that would apply if that SOC
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were enacted. They're already far higher than
typi cal fentanyl sentences, even though,
according to the data briefing, 77 percent play
a very low level role. And what that suggests
to nme is judges are paying attention to these
things and they're accounting for them And
there really isn't a need to continue digging
when it cones to the factor creep.

And | look forward to answering your
guesti ons.

CHAI R REEVES. Thank you, M. Patton.

Ms. Ceurts?

M5. CGEURTS:. Chairnman Reeves and the
comm ssioners, thank you so much for the
opportunity to share POAG s perspective on the
proposed drug of fense anendnents.

POAG unani nously supports reducing the
di sparity between the treatnent of
nmet hanphet am ne m xture, nethanphetam ne actual,
and ice, and is unaninously in favor of Option 1
of Part A, which sets the sane quantity

threshol ds for all nethanphetam ne of fenses.
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The availability of lab reports varies
greatly between districts and even within
di stricts, depending on the agencies involved
and not all lab reports reflect purity. The
varied testing practices have led to unwarranted
di sparities and grow ng policy disagreenent as
to whether purity is an appropriate indicator of
cul pability.

As a result, sone courts are treating
al | cases involving nethanphetam ne as
nmet hanphet am ne m xture even when the purity
| evel is known. A single substance neasurenent
for methanphetam ne would elimnate the current
ten to one ratio difference between neth actual
and neth mxture, while sinplifying the process
and elimnating these disparities.

Wi |l e POAG agrees that all nmeth cases
shoul d have the sane quantity threshold, we have
opted not to weigh in as to which neasurenent is
nost appropriate. And instead, we defer to the

subj ect matter experts for that determ nation.

POAG i s unani nously opposed to Option 2
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of Part A, which provides different offense

| evel s for nmeth offenses, depending on a w de
variety of factors. POAG believes that Option 2
is conplicated, provides too many vari abl es, and
noves away fromthe goal of sinplification.
Providing alternate neth quantity ranges based
on certain aggravating or mtigating factors
woul d require additional fact finding and result
in significant |egal challenges. Further, many
of the proposed factors are already considered
el sewhere under the guidelines.

Turning now to fentanyl offenses, POAG
unani nously supports addi ng fentanyl -rel at ed
subst ances to the drug quantity table and
bel i eves that woul d be nost appropriate to set
the quantity threshol ds and base offense | evels
at the sanme | evel as fentanyl anal ogs.

POAG is in favor of creating an
enhancenent based on the use or possession of a
tabl eti ng machi ne and fentanyl offenses, as this
conduct is not always captured under the

gui del i nes.
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In cases involving pill press
operations, the operator may not qualify for an
enhancenent under 2D1.1(b)13 because they did
not m srepresent the substance. This could
result in a lower offense level for pill press
operators conpared to distributors.

POAG bel i eves that this enhancenent
shoul d be of fense-based, because in nost cases
i nvol ving tabl eting machi nes, many i ndivi dual s,
not just the operators, are aware of and benefit
fromthe pill press operation.

POAG is also in favor of an enhancenent
for offenses involving fentanyl that is
adulterated with xylazine, but in a broadened
state. Specifically, the enhancenent should
apply to any adul terated substance that,
"negatively inpacts |ifesaving neasures," or
that, "increases the risk of serious bodily
injury or death."”

The broadeni ng of this enhancenent may
require additional fact finding, but we believe

this change best neets the goals of this
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enhancenent, while not elimnating it to
xyl azi ne, given the introduction of new drugs
that could have the sane effect.

POAG is not in support of creating an
enhancenent for distribution of fentanyl to
mnors or for the use or attenpted use of mnors
in fentanyl offenses. Wiile we agree with the
I ntent behind this proposed anendnent, it does
not appear the enhancenent for this conduct
woul d be applied often. Because in nost cases,
unl ess there's a death or an overdose, the age
of the person who the drugs were sold to is
unknown.

Simlarly, unless there's an arrest,
the age of the participants i s unknown.

Further, in cases where such information is
avai |l abl e, those usually result in higher base
of fense |l evels and Chapter |11l adjustnents.

POAG i s al so opposed to an enhancenent
for the use of the dark web or simlar
technol ogi es and fentanyl offenses. Currently,

this conduct is generally captured at 2Dl1.1(b)7
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for distribution of a controll ed substance
t hrough nmass marketi ng.

Addi tionally, based on ever-changi ng
t echnol ogy, the enhancenent may becone obsol ete.
O alternatively, as use of the dark web becones
nore comonpl ace, it could be applied nore
ordinarily. Rather than an enhancenent under
2D1.1, we believe use of the dark web may be
better served as a qualifier under the proposed
Chapter |11 Anmendnent for sophisticated neans.

Thank you for your tine.

CHAI R REEVES:. Thank you.

M. dausen?

At the bottom There you go.

MR. CLAUSEN. Thank you.

Chai rman Reeves, conm ssioners, thank
you for the opportunity to testify today.

My nanme is Adam C ausen, and |I'm here
on behalf of the Sentencing I npact Advisory
G oup or SIAG

Prior to today, we submtted extensive

witten cooments to the Conm ssion, |aying out
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our positions on all of the proposed anendnents.
And | woul d encourage, if you have not, to

pl ease read those in their entirety. It's well
worth the read.

SIAG brings our first -- firsthand
l'ived experience into this process, and | am
honored to carry that perspective into the room
today. W can speak with real authority about
how t he federal crimnal code and the
Comm ssion's anmendnents actually function in
practi ce and about the consequences those
deci sions create for both the people and the
famlies who actually have to live with those.

| also want to acknow edge sonet hi ng
directly. The Comm ssion has nmade great efforts
and made neani ngful progress towards
strengt hening both the efficacy and the fairness
of the system And we want to acknow edge that.
| " m genui nely grateful for us having a seat at
the table. So thank you.

What | want to do now is give you

SIAG s position on the drug anendnents plainly
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fromthat |ived experience vantage point.

On et hanphet am ne, SI AG supports
Option 1. W support elimnating the purity-
based distinctions and noving to a sinpler,
single set of thresholds. 1've heard plenty of
support for that position, but from our
perspective, it's the people who are on the
ground, who don't -- they're not in a position
to take into account any of the nore conpl ex
procedures that are used to determ ne what the
ultimate sentence woul d be.

Second, if the Conmm ssion adopts Option
1, we would suggest that it inplenment it using
the current m xture thresholds and not the
actual thresholds applied across the board. And
SI AG supports renoving references to ice and
supports a two-1level decrease for non-snokeabl e,
non-crystal |l i ne net hanphet am ne.

On the fentanyl -rel ated subst ances,
SI AG supports treating fentanyl-rel ated
subst ances and anal ogs simlarly for guideline

pur poses. W recognize the extraordi nary danger
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posed by this substance here, and we're not
mnimzing the harmthat fentanyl has caused to
our communities and to our famli es.

Where SIAGis nore cautious is around
t he additional enhancenents. |n our subm ssion,
there were differing views anongst our nenbers,
but the majority of participating nenbers
opposed several of the proposed enhancenents as
they were witten. And our concern is based on
our |ived experience and that a nore broad and
duplicative enhancenents can ultimately expand
puni shment in ways that don't reliably track a
person's know edge, a person's intent, or their
actual role. And that can produce outcones that
feel arbitrary for the people who are |iving
t hrough them

Prisons are filled with drug users.
And yes, there are sone higher |evel dealers,
but they're in the mnority. Currently, the
vast majority of people that we have sentenced
under our drug | aws are there because they've

been swept into a large net. W want to nake
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sure that there is no further disparity created
by any of the enhancenents.

| woul d encourage everyone, and
especially those follow ng these proposals
closely, to read our formal subm ssion where
menbers of our group discussed our differing
views on sone of those enhancenents. It |ays
out our positions in detail. And in the areas
where nmenbers held differing views, it captures
t he nuance of our lived experience and the
context behind those differences, which is
I nportant in considering what SIAG brings to
this conversati on.

So the clearest way for ne to summari ze
SIAG s positionis this, we want to sinplify
nmet hanphetam ne in a way that inproves clarity
and proportionality. Option 1 is what we are
suggesting with the m xture thresholds. And we
want to renove ice reference and adopt the two
| evel decrease for non-snokeabl e, non-
crystal |l i ne nmet hanphet am ne.

Second, treat neth -- treat fentanyl -
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rel ated substances, |ike fentanyl, acknow edgi ng
t he seriousness of that threat.

And finally, please use restraint with
t he enhancenents and neke sure that any increase
in punishnent is tied closely to cul pability,
personal know edge, intent, and the role.

And 1'Il close with this. SIAG s
comments are not theoretical. They conme from
peopl e who know personally how t he gui deli nes
and the choices that we nake here ripple outward
into famlies and across conmunities and
t hroughout both the rehabilitation and reentry
process. Qur goal is to support the Conm ssion
In creating a guideline systemthat is easy to
under st and, proportionate, and credible, because
credibility and fairness are what makes public
safety a reality.

Thank you.

CHAI R REEVES. Thank you, M. d ausen.

Ms. Johnson?

M5. JOHNSON:. Thank you.

Thank you, Chair Reeves and
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conmm ssioners, for the opportunity to address
you today on behalf of the Tribal Issues
Advi sory G oup.

As you have seen fromour witten
subm ssions, TIAG |ike many comment at or s,
supports elimnating the artificial distinctions
between neth m xture and neth actual .

TI AG supports Option 1 and supports
setting the levels at the current |evels for
meth m xture.

And rather than repeat sone of the
ot her argunents you've heard today that are
present in our letter, | want to talk to you a
little bit about sone issues that are specific
to tribal jurisdictions that nmay not apply in
ot her | ocati ons.

M. Lonbardi, the gentleman fromthe
Departnent of Justice, tal ked about how, you
know, in his jurisdiction, when neth cases are
prosecuted, the federal governnent goes after
the kingpins and the large quantity deal ers and

the large conspiracies. This isn't true for
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I ndians in Indian country. For jurisdictional
reasons, the state has no jurisdiction over nost
crimes on nost reservations and excl usive
jurisdiction is with the federal governnent or
the tribes thensel ves.

So what we do see in Indian country is
prosecutions of individuals selling small
gquantities who are not part of a |arger
conspiracy.

Take an individual, for exanple, who
m ght sell sonething slightly south of 5 grans
of met hanphetam ne. Generally, this is sonebody
who is thensel ves addicted and they are sharing
or trading or selling small quantities to
support their own habit.

And | practice in a jurisdiction where
the drugs are al nbst never tested unl ess soneone
proceeds to trial. So currently, this person
with this, you know, slightly |less than 5 grans
of meth has guideline |levels of -- would face a
base offense | evel of about 12. That is a base

of fense | evel that nakes this person eligible
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for probation, pretrial release. They can get
into rehabilitation, they can get therapy, they
can get services they need.

And what we see is that these peopl e,
when provided with services, they often do quite
wel | and succeed and go on to receive
noncust odi al sentences or very short custodi al
sentences and are able to be rehabilitated into
the community and continue to do well on
supervi si on.

Setting the base -- setting the offense
| evel for neth actual would nean that that sane
person with this small quantity of drugs faces a
base offense level of 22. This is an offense
| evel where a noncustodi al sentence is not
recomended or even close to being recommended
by the guidelines. It would require a very
substanti al variance and incorporated within the
gui del i nes appear to be this assunption that, if
anyone has very pure neth, as we've heard from
ot her people, that this person nust be a kingpin

or a leader. And that assunption is just
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out dat ed.

And so, what Tl AG does not want to see
happen is to see Indians and Indian country with
very small quantities who are not professional
deal ers, who are people who are substance
addi cted t hensel ves, who are selling,
exchangi ng, trading, small quantities of drugs,
with very high offense levels that -- and result
in very long periods of incarceration that do
nothing to protect the comunity, that do not
provide the people with the services they need
and do not give people the incentive to do well
on pretrial release in the hopes that, perhaps,
they can avoid a custodi al sentence.

Wth respect to the fentanyl
amendnents, TIAG does support, with [imtations,
the age anendnent, with the inportant l[imtation
bei ng that the age threshold be set at 18 and
that there be an eight-year age gap -- at | east
an ei ght-year age gap between the defendant and
the mnor in question. And that age gap is

I nportant to Tl AG because in a |lot of these
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reservation conmmunities, people's peer groups
enconpass a larger diversity of age individuals.
We're tal king about rural comunities where
peopl e don't have very nany nei ghbors.

And TI AG does not want to see this age
amendnment, which it does support, turned into an
enhancenent that generally applies to young
peopl e who are selling drugs to each other or
using each other in -- to facilitate drug
transactions so that it becones a sort of
def act o sentenci ng anendnent or a sentencing
enhancenent for young peopl e.

Wth respect to the other anmendnents,
Tl AG does not support the other anendnents,
because we believe that there hasn't been enough
study and enough enpirical evidence to support
their enactnent at this point.

For exanple, the use of the dark web,
we appreciate that the dark web may nmake it nore
difficult for law enforcenent to investi gate and
prosecute crines. It is unclear that it -- that

that necessarily nerits a harsher sentence.
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For exanple, one can imagine that the
use of the dark web, if it's a substitute for
street transactions, could not potentially have
solitary ancillary effects upon the surroundi ng
community, if it reduces street crinme, if it
produces fewer negative externalities for people
who live in the comunity where the behavior is
happening. | don't know if that's true, but
| -- we don't believe that there's been enough
study to determ ne that.

And TI AG general |l y opposes addi ng
amendnments w thout sufficient study. And so, we
woul d appreciate nore information on those, but
do not support themat this tine.

CHAI R REEVES: Thank you.

Ms. O ase?

M5. CLASE: Good norni ng.

Good norni ng, Conm ssioner -- good
nmor ni ng, Conm ssioner Reeves, nenbers of the
Comm ssi on.

My comments today reflect the position

of the Victinms' Rights Advisory G oup, and our
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coments -- our position is informed by our
col l ective experience providing direct |egal and
social services to victins of crine,

Drug-related crinmes do not stay
contained within users or traffickers, it
devastates famlies, communities, and to often
cost innocent people their Iives.

Drug trafficking frequently results in
deat h whet her through overdose, tainted supply,
or drug-induced viol ence.

Certain drugs, like nmeth, are
scientifically proven to increase aggression and
antisoci al behavior. And victins, including
third parties, often suffer long after the
offense itself. Sentencing should reflect the
rural -- excuse ne, the real world harm
Victins deserve a framework that prioritizes
accountability, deterrence, and public safety,
not one that rewards technical distinctions.

Amendnments to the guidelines should
prioritize victimharm public safety, and

accountability.
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The Victinms' Rights Advisory G oup
urges the Conm ssion to adopt Option 2 for
nmet hanphet am ne of f enses wi t hout reducing
exi sting penalties.

Option 1 oversinplifies the guidelines
and risks the mnimzation of real world harmto
victins.

Sinplicity should not cone at the
expense of justice. The inpact on a victim
cannot be sinplified. Wether a nethanphetam ne
user commts a property crine to fuel their
addiction or a violent assault or a hom cide,
the harmto victins is profound and | ong-
| asting. The CVRA provides victins a right to
fairness and fairness demands accountability and
that the guidelines reflect the purposes of
sent enci ng.

A potential reduction in penalties for
nmet hanphet am ne of fenses woul d conflict with the
i ntent of Congress.

Wth respect to the fentanyl-rel ated

substances, the Victins' Ri ghts Advisory G oup
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does support the Conm ssion's proposal to treat
fentanyl -rel ated substances the sane as fentanyl
anal ogs. The harm caused by fentanyl is --
excuse ne, fentanyl-rel ated substances is

I ndi stingui shable fromfentanyl itself, and the
harmis extraordinarily potent.

We al so support addi ng fentanyl -
related -- a fentanyl-rel ated substances
enhancenent for m srepresentation and fal se
mar keting. The Victins' Rights Advisory G oup
al so supports special offense characteristics
addressing distribution to mnors. And finally,
we support all four proposed fentanyl
enhancenents. The Victinms' Rights Advisory
G oup reconmends a four-Ilevel enhancenent for
di stribution to the -- or to -- excuse ne, for
distribution to mnors, using a bright Iine
under 18 standard with no age differenti al
requi rement. We al so support a four-1|evel
enhancenent for dark web trafficking,
enhancenent for xylazine and simlar. And a

four-|evel enhancenent for possession of
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t abl eti ng nmachi nes.

Wth that, | would wel cone any
gquestions that the Comm ssion has as it relates
to the victimperspective, the harmthat victins
endure, and the victiminpact. Thank you.

CHAI R REEVES. Thank you all for your
openi ngs.

Any questions?

Yes?

VI CE CHAIR RESTREPC. M. d ausen,

t hanks for being here. So the -- as you know,
the guidelines include a |lot of specific

of fender characteristics. Do you think that

I ndi viduals factor these SOCs into their

cal cul ati on before they engage in prohibited
conduct ?

MR. CLAUSEN. Thank you for the
question, sir. | would say, unequivocally, no.
There's no consideration fromthe vast majority
of people who ultimately end up in court about
whet her what the m xture is, what the weight is.

Those are not considerations that are taken on a
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day-to-day basis. And in ny experience, the
majority of people in -- caught up in our
crimnal justice systemare there out of drug
addi cti on and substance m suse. They're there
for a nultitude of reasons, but it's not
carefully planned or executed or wei ghed out
how -- what their actions are ultimtely going
to result.

CHAI R REEVES: Conmm ssi oner Wng and
the VC Mate.

COW SSI ONER WONG.  Thank you all for
bei ng here. PQOAG -- POAG s position that you
support Option 1, but you don't take a position
on where the |level should be drawn, | think
underscores part of what we're westling with in
this option, which is there's kind of two
conponents of it. One is whether there should
be one uniformlevel, which | think there's sone
broad agreenent on, but Differing Views and
differing commentator views on where that |evel
shoul d be drawn. And so ny question is really

for PAG and Tl AG and SIAG who did take the
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position that you support Option 1 and cane out
at a particular threshold level. To what extent
are the advisory groups support of Option 1
contingent on that being the threshold |evel ?
In other words, do you still see a val ue that
may be worthwhile in the uniformsingle
threshold even if the Conmm ssion were to cone
out differently on the threshold? |If you can
answer that.

MR, PATTON: | -- I'Il take a first
crack. W would certainly not support a unified
threshol d that raises sentences as it would
occur if they were all set to actual. And
that's in part because |I think what the data
denonstrates and what the Conmm ssion is seeing
froma |l ot of the stakeholders, and in
particular, the judges, is that it's not just a
matter of uniformty. It is also a nmatter of
severity. There is, as Judge Chang was pointing
out this norning, a real mnority of cases that
are being sentenced within the guidelines range.

And so | do think it is both an issue of
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uniformty and severity.

M5. JOHNSON: On behalf of TIAG we did
not discuss this as a group, so -- and we al so
did -- | did not conduct a survey as to the
various Indian country jurisdictions and where

drugs were being tested and where drugs were not

being tested. | would largely agree with M.
Patton. | think that TIAG would be unlikely to
support Option 1 if the -- if everything were

set at neth actual, because there is not just a
uniformty interest, but also an equity
Interest. And, you know, as | nentioned, as
sonebody who practices in a jurisdiction where
drugs are pretty uniformy not tested, this
woul d be a very dramatic increase in sentencing
for the Indians in Indian country, at least in
the jurisdiction in which | practice. It would
be a radical -- a negative transformation for a
popul ati on group that generally does receive
downward variances in the instances in which
they are able to engage in, you know, post-

of fense rehabilitation, drug treatnent, and show
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a neasured conm tnent to change.

MR. CLAUSEN. And sinply stated, from
SIAG s position, | would agree that although
this was not specifically discussed, | could say
fromour discussions, it could be easily
inferred that the consensus was that neth
sentences are already very high. And as we
heard fromthe judge earlier, many of the
districts are recognizing that in the sane way
that we have, that these sentences are high
And we woul d strongly suggest that they need to
come down. So we would want, if Option 1 is the
preferred option there, that those sentences
remain at the lower than the actual |evel.

CHAI R REEVES: Right.

VC Mat e.

VI CE CHAI R MATE: Thank you. And thank
you all for being here today. | appreciate all
of your efforts. This is actually a follow up
guestion to Judge Restrepo's question to you,

M. Causen. And naybe this goes to everyone.

But |1've been | ooking recently, actually, at
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deterrence research in general. And | -- I'm
wondering if anyone can point ne to any research
that shows that the type of marginal increases
we're tal king about in connection with the
proposed fentanyl enhancenents has a deterrent
effect. Does anyone -- if anyone has any
research, | guess. And if not today, later, |
woul d appreci ate seeing anything. Thank you.

CHAIR REEVES: Onh, yeah. | thought you
had -- well, okay. Go -- did you have another?

VI CE CHAI R MATE: No.

CHAI R REEVES. (kay.

Ms. Mirray, |'msorry.

VI CE CHAI R MURRAY: | had a question
for M. Patton about pill presses. The -- it
was -- there was an interesting kind of a side,

kind of, argunent in your |letter about
|l egitimate uses of pill presses and how there

m ght be proof issues, because there are

| egitimate proof -- uses of pill presses. | --
this is just, like, a place of ignorance for ne.
Are there, like, plausible -- when we're in a
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preponderance world, are there, like, plausible
reasons that people -- like, non-drug rel ated
reasons that people may use pill presses?

MR PATTON: So | will admt, |I'm

personally not famliar with them But yes, we
had nenbers who discussed it. And | can -- |I'm
going to -- but I'"'mgoing to have to get back to
you on the details of that because that didn't
come fromny own personal experience.

VI CE CHAI R MJRRAY: Sure. Thanks.

CHAIR REEVES:. | have a coupl e of
gquestions. | note, M. Patton, you represent
peopl e who have been accused of these drug
rel ated of fenses, nmeth included. And | know
that the offenders were tal king about, if you
peg it to an anount, peg it toward the powder
cocai ne, which | believe would be I ess than the
m xture. And | think a | ot of people have said
m xture. What about the sentence that m ght be
pegged to m xture versus -- okay. Does that,
sort of, reflect nore seriousness or what?

MR PATTON: | think that that falls
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into the category of, we didn't dare to dream
W were really responding to the specific
proposal s that the Conm ssion had set out. | do
t hi nk goi ng back to the severity point, it would
be good of the Comm ssion to set it at an even
| oner level. And based on the experts that you
heard fromand the harns -- the equival ence of
the harns for the various substances that an
equi val ence to powder cocai ne nmakes a | ot of
sense. | think at the tine we were generating
our comments, we were | ooking at the specific
proposal s and the | owest proposal that was
specifically nmentioned was the m xture.

CHAIR REEVES: All right and to
follow -- and a different question for M.
Cl ausen, because you're the only one on this
panel, at |east, who could talk about this.
But, you know, we're -- we've been tal king about
either increnentally, nonths, the difference
between a nonth in prison, a year. You served
20 years with the expectation that you woul d

serve 213. | sentenced a 51-year-old and he was
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facing a -- his guideline range was 360 nont hs.
So if I chose the guideline range, from51 to
81, he would be in prison. Tell us -- | nean,
you know, the difference between the -- your
first day going there, your tenth year being
there, what is it |ike?

MR. CLAUSEN:. Excellent question. So
people often ask ne what it's like to live with
a 213-year sentence, which seens pretty
I nconpr ehensi bl e. And whenever soneone woul d
come in to prison, because |I ran ANO (phonetic),
and | tried to get people off on the right foot,
make sure that they were utilizing their tinme in
a positive manner, they alnost felt guilty
telling nme how nuch tinme they had. Whether that
was six nonths, whether that was six years,
because ny sentence was so extrene. \Wat |
| earned fromthat experience was, to every
singl e person who receives a sentence, no matter
how long it is, it's significant. |It's
significant to that person. [It's significant to

their famly. To those who have children. To
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t hose, especially, who | eave those peopl e behind
on the outside because they are directly
I npacted as well. And that's a part of this
that is not often considered. W're here
tal ki ng about a sentence as if it's this thing,
when there are people on the other side of it.
And if | can express one thing, it's
the human inpact. And | believe that's ny role
here, right? To represent those people who are
receiving these sentences, how they wll have to
manage however nuch tinme they receive and how
their famlies will cope and adjust w thout
them Those are the ripple effects, right? So
when we tal k about increasing sentences,
personally, |I'm always going to urge caution
because this is the punishnent. The base | evel
time that we inpose based on congress's | aws,
like, that's the mninumthreshold that we have
said is required for justice. Wen we start
I ncreasing that tinme for whatever additional
factors, | would say we all need to be extrenely

cauti ous because of those far-reaching effects.
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So if I could speak to the tinme in any
particular way, for nme, that was ny greatest
experience over 20 years. | had the opportunity
to deal personally with a |ot of people,
literally thousands of people, who were directly
I npacted by the decisions that we make ri ght

her e.

CHAI R REEVES:. Any additional questions
fromthis group? Thank you so nuch. And
appreci ate your testinony.

MR. CLAUSEN. Thank you.

CHAIR REEVES. At this tine, | believe

we're slated for a 15-mnute break. And we're

right on tinme, actually. Well, I'mlooking at
t hat cl ock. | think it's different from our
clock-clock. But we'll take a 15-m nute break.

(Wher eupon, the above-entitled matter
went off the record at 11:35 a.m and resuned at
11:52 a.m)

CHAI R REEVES: Wl cone back. 1'd |ike
to introduce our fourth panel, which wll

present perspectives from our stakehol ders on
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Proposed Anendnent on Economic Crines. First,
we have Jereny Sanders, assistant deputy chi ef
of the fraud section of the Crimnal D vision of
t he Departnent of Justice. Second, we have
M chael Caruso. Currently, an assistant federal
public defender for the Southern D strict of
Florida, in whose many years of service with the
def enders include chairing the Federal and
Communi ty Defenders Sentencing Quideline
Comm ttee.

M. Sanders, you nmay proceed when
you' re ready.

MR, SANDERS:. Judge Reeves,
comm ssioners, good norning. First, let ne
t hank you for the opportunity to share the
departnent's views on the conm ssion's proposed
amendnents to Section 2B1.1. As set forth in
greater detail in our witten subm ssion,
al t hough we appreciate the comm ssion's goals
Wi th respect to this guideline, the departnent
has sone concerns with sonme of the proposed

econom ¢ crinmes anmendnents. Al though we support
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the creation of a specific offense
characteristic to address non-econom c harm the
depart nent opposes the proposed revisions to the
|l oss table in Section 2B1.1, as well as the
suggested reductions for clains of duress or
coercion and post-offense renedi al conduct.

Qur opposition to many of the
conm ssion's proposed econom c crinmes anendnents
stens fromthe concern that the proposed
revisions would result in an unwarranted
reduction in sentences for white collar
of fenders, in dianetric opposition to the
departnent's mssion to conbat fraud and rel at ed
econom c crinmes by appropriately punishing those
who were responsi ble for such offenses. |[|ndeed,
white collar crimnals disproportionately stand
to benefit when these proposals are taken
together, particularly in conjunction with the
recently enacted Zero-Point Ofender reduction.
That risks returning us to a world that pronpted
the Sentencing Reform Act and the guidelines

t hensel ves when congress expressed concern that
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econom c crinmes were not being appropriately
puni shed.

VWiile |'"mprepared to answer questions
about any of the departnent's comments on the
proposed econom c crine anendnent, |1'd like to
focus ny comments this norning on the proposed
revisions to the 2B1.1 |l oss table and two of the
three proposed specific economc -- specific
of fense characteristics. Gven the tine
limtations, | plan to directly address the
proposals related -- | -- excuse ne. | do not
plan to directly address the proposals related
to sophisticated neans and post-offense
rehabilitative conduct, but rather defer to ny
col | eagues fromthe departnent, Amanda R edel
and WlliamVoit, who wll be addressing those
topics later during those specific panels.

First, like the crimnal |aw commttee,
t he departnent opposes the comm ssion's proposal
to restructure the I oss table by reducing the
nunber of categories into which economc loss is

di vided. Wen conbined with the conm ssion's
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proposed inflationary adjustnent, which the
department al so opposes, the w dening of the
bands in the loss table would result in an

of fense | evel reduction for two-thirds of

of fenders, with 20 percent of those receiving a
four level reduction. Reducing the advisory
gui deli nes range for a substantial nunber of

def endants convicted of economc crinmes is the
W ong nmessage to send.

The departnent al so has concerns that
the comm ssion's proposed anendnent to the | oss
tabl e woul d not adequately distinguish anong
t hose convicted of economc crines. For
exanpl e, the wi den bands would -- also would
treat an offender who causes just over $250, 000
worth of |oss the sane as an of fender who causes
up to $1.5 mllion worth of |oss. Nor does the
proposed restructuring neani ngfully advance the
goal s of reducing the Court's fact finding
burden or sinplifying the application of the
gui del i nes.

Judge Chang noted this norning, on
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behal f of the CLC, that district courts are
al ready required to cal cul ate actual | oss when
calculating restitution, which is usually
mandat ory for econom c of fenses under the MWRA.
Thus, wi dening the bands will not substantially
reduce litigation or the need for judicial fact
findi ng.

Turning to the proposed specific
of fense characteristics, the departnent is
pl eased to support the comm ssion's proposed
amendnent to increase the offense level for
econom c crinmes that also result in substanti al
non-econom ¢ harm The proposed anmendrment wil |
appropriately account for non-economc harmin
identity theft and healthcare fraud cases in
whi ch the damage inflicted goes far beyond
financial |oss. For exanple, this proposed
anmendnment woul d appropriately account for non-
econom ¢ harm suffered by individuals in many
heal t hcare fraud prosecuti ons brought by the
departnment. In those cases, the victimfor

pur poses of the guidelines is usually the
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federal healthcare offense, which suffered the
financial loss fromeither clains that were not
provided or clains that were not nedically
necessary. Excuse ne.

However, the individual patients may
experi ence psychol ogi cal harm or enoti onal
trauma in the course of the fraud. They may,
for exanple, receive unnecessary nedi cal
treatnents or nmay be suggested to living in
unsafe environnents as is in the case of the
sober hones cases that have been prosecuted
recently by the departnent. The departnent does
not share the concerns of the Federal public and
Community Defenders, that the proposed specific
of fense characteristic is vague and difficult to
define. To the contrary, we think the non-
econom ¢ harnms this proposed anendnent is ained
at covering are identifiable harnms. And in
response to those concerns expressed about over-
application, the departnent believes the word
substanti al does significant work to avoid

overreach in cabin's application of the
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enhancenments to appropriate cases.

| wel conme the commi ssion's questions.

CHAI R REEVES:. Thank you, M. Sanders.

M. Caruso.

MR. CARUSO Good norning, Chair Reeves
and conm ssioners. Thank you for inviting nme to
speak today on a guideline that has | ong
concerned the defenders.

CHAI R REEVES. Make sure your
m crophone is on. [|'msorry.

MR, CARUSO Ch, there you go. Thank
you for the --

CHAIR REEVES: No. No, it's off again.

MR. CARUSOG The -- what's happeni ng?

CHAI R REEVES. The speaker --

MR. CARUSO We're going to tal k about
sophi sticated neans later, but this is not a --
this is a very sophisticated sound system

So thank you for the opportunity to
speak to you today on a guideline that has |ong
concerned defenders. You know, | recently saw a

clip of a congresswoman from Los Angel es, who --
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you know, who said at a House hearing that Los
Angel es was the fraud capital of the country.

| -- I"'mnore than happy to Il et her claimthat
title for her district. But |I think the data
show that the Southern District Florida may have
t he edge.

You know, in the course of ny career at
the Federal Public Defender's Ofice, I -- 1|'ve
handl ed nearly every type of econom c crines
case. You know, when | was a younger AFPD,
had clients who were accused of stealing nuail
out of nmail boxes. You know, in the |ater stages
of ny career, | represented a CEO of a hedge
fund. The Southern District of Florida annually
| eads the country in trials. So many of these
were not resolved by plea, although nost of them
were. And but we've had many, many trials
I nvol vi ng these issues.

Wil e not every defender may have had
my specific experience, | think we've all had
the sanme general experience that 2Bl1.1 is

fundanentally broken. And that's a
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conversation, you know, that | think we want to
start having today in light of the comm ssion's,
you know, sustained attention to these issues.
We think these proposals are a step in the right
direction for the nost part, but they're a
significant step backwards as well as we'll talk
about .

The first matter | want to tal k about
I's regarding, you know, the inflationary
adj ustnent, which | think there's -- with one
not abl e exception, there's w despread consensus
that should apply. Wth regard to the |oss
tabl e, we believe that reducing the nunber of
| oss categories is |long overdue. The current 16
tier structure forces courts into burdensone
ti me-consum ng fact finding over, you know,
smal | differences in dollar anpbunts that carry
no real relationship to culpability. W think
wi der bands would likely reduce litigation,
better reflect the inherent inprecision of |oss
calculations, and really focus the sentencing

court on what the person actually did, not in
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arbitrary dollar threshol d.

But where we part ways with the
comm ssion, is that your proposal pairs this
sinplification with four |evel increases between
categories. W think that the cliffs that woul d
occur with regard to four |evel adjustnents are
I nconsi stent with proportional punishnment and
Wil sinply shift the litigation to those new
thresholds. W recommend three | evel increases
I nstead, and we think the data support this.
For the last four years, 56 percent of 2Bl.1
cases resulted in bel ow gui deline sentences.
And in the highest |oss cases, the average
I nposed sentence was roughly 35 percent the
guideline mnimm As you -- and you -- you'll
see from our subm ssion, the chart we have on
Page 2, that the divergence between the
gui deline m ni mum and the actual sentence
I nposed doesn't really start at the very high
levels. | think you can see a significant
di fference, even starting at $250, 000, which is

I nportant because now the nedian loss is
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$210,000. So like, right fromthe start, the
gui deli ne doesn't seemto be a -- to working to
t hat extent.

We al so urge the Commi ssion to
restructure the | oss bands around 25 percent
quartiles. You know, essentially, we took Judge
Newman' s suggestion, that judges -- and | can
say on behalf of practitioners, when we get a
case, you know, we generally try to gauge, is
this a small, nmedium large, or extra |arge
case? And that's how we think about these
cases. So as we have a conversation about how
to reconstruct 2Bl1.1, | think that's an idea
that's worth consi dering.

We strongly oppose the non-econonic
har m specific offense characteristics for a
nunber of reasons. You know, unlike the
Departnent of Justice, we do find these terns
very vague. And we do believe that they'll act
as automati c enhancenents in nearly every case.
These harns are captured, not only by the | oss

tabl e, but other specific offense
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characteristics as well as Chapter I11. And of
course, it goes against the commssion's anti --
or not anti, the sinplification efforts from
| ast year. Wth sone hesitancy, we al so oppose
the mtigating specific offense characteristics
that you've proposed. And again, we believe
that the | anguage that the Conmm ssion has
proposed i s unnecessarily cabined and wll not
reach very many cases. You know, especially if
you conpare the | anguage that the Comm ssion
used with regard to the mtigating SOCs as
conpared to the non-econom ¢ harm SOC, you can
see how that difference in that |anguage
actually mght result in a net loss to
def endants who are sentenced under this
gui deline, throwi ng an al ready broken guideline
further out of whack.

| "' m happy to answer any questions that
you have. Thank you agai n.

CHAI R REEVES. Thank you. Thank you,

M . Caruso.

Qpen it up.
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Yes. VC Restrepo and then VC Mirray.

VI CE CHAI R RESTREPO. M. Sanders, is
It Sanders -- is it Sanders or Saunders?

MR. SANDERS:. Sanders.

VI CE CHAI R RESTREPC.  Sanders. Could
you el aborate a little bit on the departnent's
opposition to the inflation adjustnment? | nean,
you fol ks seemto be an outlier on that one
issue. |'mcurious as to why.

MR. SANDERS:. Certainly, | think our
response is twofold, as we said in our witten
subm ssion. The first being, congress nakes a
determ nation as to whether to -- with certain
crimnal offenses, whether those amounts are
going to be indexed to inflation, and has
deci ded by and large not to do so. And so we
think simlarly, not indexing or adjusting for
inflation, the guidelines, 2B1.1 table, wll --
IS appropriate because otherwise it would put it
in, sort of, an inconsistency with it. And the
second thing that 1'd like to point out is just

sinply, as | said in ny opening comments, the
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result will result in a substantial reduction
for crimnal sentences, particularly for white
coll ar offenders, but across all offenses if
they -- adoption is adopted, along wth sone of
the simlar and recent anmendnents, including the
Zer o- Poi nt O fender reducti on.

CHAI R REEVES: Yes. VC Murray.

VI CE CHAI R MJRRAY: Thanks to both of
you for being here. | have a question for both
of you, which is, |I wonder if you can do a ki nd
of thought experinment and divorce, in your m nd,
the -- any severity change fromthe w dening of
the bands in the |oss table. Does that change
for either of you, the position -- say we were
able to calibrate it in such a way that the m ne
run of cases stay the sanme or on average cases
stay the sane in terns of severity. Does that
change your position on the w dening of the |oss
bands?

MR. CARUSG  You know, | don't know if
| totally understand the question, how it

woul dn't change the severity.
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VI CE CHAI R MURRAY: Well, so obviously
the -- you know, there's two parts to the
amendnent .

MR CARUSO Right.

VICE CHAIR MJRRAY: One is deleting
half of them And what is -- one is what nunber
you have bracketed here.

MR CARUSO Right.

VI CE CHAI R MJRRAY: And you -- say you
coul d change the nunber in these brackets such
that, on average, people were -- you know,
obvi ously, sone people would change in each
bracket, but you were centering the first two
| evel s around what ever the average of these
fol ks would be, in such a way that the average
gui del ines range or at |east offense |evel was
going to be the sanme or on average the sane for
def endant s?

MR CARUSO Well, | think if you
di vorce the proposal from any severity
concerns -- | know Judge Chang and M. Sanders

had raised this regarding the fact finding. And
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sol'dlike to give you a definitive answer on
whet her fact finding would stay the sane or be
reduced. And if this is a thought experinent, |
woul d say that it's likely to be reduced. So
for exanple, obviously, if you reduce the nunber
of |l oss bands, you're reducing the nunber of
I nst ances where people would argue around the
mar gi ns, obvi ously.

You know, that being said, if the
Comm ssion stays with four |evel increases
because that is such a steep increase or
decrease, dependi ng on what side of the aisle
you sit, | think the litigation will tend to be
nore i ntense because there's a |arger swng. So
when you | ook at 2B1.1, there are a | ot of
novi ng parts, obviously, right? You have the
| oss anpbunt, you have the 20 SOCs, you have
Chapter I11. \Wen a person goes into court to
advocate for a sentence, again, on either side,
you're m ndful of the judge's -- the anount of
tinme the judge wants to be in court, you know,

litigating these issues. So if you don't have a
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very strong argunent around the | oss band, you
m ght focus on other matters. Sophisticated
nmeans, we'll talk about |ater, you know, is one
of those. But if you have a four |evel sw ng,
you know, you -- you're not going to, sort of,
gi ve that argunent up.

VICE CHAIR MJRRAY: It's hard to see
what the severity neutral way to snooth the
cliffs is?

MR CARUSO Right. Wll, you can
obvi ously keep the plus two with the reduced
bands, and | think that would snmooth -- | think
that woul d snooth that out.

VI CE CHAI R MURRAY: R ght. But that
woul dn't be severity neutral if you're --

MR. CARUSO Right. Right.

VI CE CHAI R MJRRAY: Right. Exactly.

MR. SANDERS: Yeah. | also am not
entirely sure | understand the concept of
| essening the severity of the bands. But if |
do understand your question appropriately, |

think | agree with M. Caruso that you're
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shifting the litigation to those cases that are
going to be at the margins. And so there w |
still be a significant anount of litigation for
t hose people who are, you know, going from one
|l evel to the next, particularly if there's a
four level adjustnent. | also think there's
still a conceptual problemthe departnent has
with treating a $250,000 |oss with -- as
equating it wwth 1.5 mllion, and simlarly to
other levels like that. So I don't think that
any effort to adjust the severity, as you say,
wi || address the problens that the proposed
amendnent has.

VI CE CHAIR MATE: Just to -- thank you
both for being here. | really appreciate it. A
foll owup on that, sort of, question. One of
the other things I was wondering about, and |
don't know whet her anyone has had a chance to
discuss it, is there's all of the -- our
proposal and the coments we received suggested
iIf we were to nmake adjustnents there, that the

I ncreases in each of those things would stay the

Neal R. Gross and Co., Inc.

152

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

salne. | t

have -- di

woul d be two or three or four.

d you think or talk at all about

whet her that should change at different

t hose diff

the extra

erent buckets? Like, if you got to

| ar ge bucket, should that one,

know, maybe be a bigger increase than it

m ght be |

or --

under st and you,

ooking at for the I ower |oss anounts

MR. SANDERS: | n other words,

mllion |l oss, that m ght be plus eight.

sonet hi ng

t hat causes a $16, 000 | oss, a

two; is that --

VI CE CHAIR MATE: Correct.
MR SANDERS: Ckay.

VI CE CHAIR MATE: Yeah. That'

yeah. That's ny thought experinent.

Depart nent
because it
pr oposal .

particul ar

(202) 234-4433

MR. SANDERS: W certainly -- the

certainly hadn't considered t

was wasn't, obviously, part of the

So | don't know that | have any

comments on that.
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MR. CARUSO Having a seat at the

field, 1'll take a crack at the question. You
know, | think, although Defenders have not
spoken about that specifically, | think,

conceptual ly, you know, giving |arger increases
at the high end, again, would, you know, break
even nore a fundanental |y broken guideli ne.
Because again, if you |look at the chart that we
put on Page 2, that, when you get to the higher
| oss anobunts, judges are varying down
significantly, you know, in terns of years and
years. So if you're pushing those higher end
sentences up by even nore levels, | think that
it -- that is, you know, either judges are going
to be departing at the sanme variance rates or
even nore.
CHAIR REEVES: M. Meisler?
COW SSI ONER MEI SLER: Just a fol | ow up
on the line of questioning or your comments
about the fact-finding burden. | think, fromny
experi ence, when |'ve seen these -- sone of

these fraud cases, at least if they're neasuring
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actual |oss under the guidelines, are also going
to trigger restitution obligations, sone of
whi ch are mandatory by statute. Judge has to do
those. How nmuch -- if we're trying to -- if
reduci ng the fact-finding burden of courts, sone
of the Comm ssion's interested in, how nuch
shoul d the Comm ssion be considering that the
judge is going to be cal cul ati ng guidelines
al ongsi de other | oss anobunts for restitution
pur poses?

MR CARUSO | think very little is ny
answer, you know, for two reasons. As
comment ers have already pointed out today, the
actual |oss anmount is not always the sane as the
restitution anount. And it's been ny experience
In practice that restitution is very rarely
litigated. Like, as you know, nobst cases
resol ved by plea. You know, | think the
ci rcunst ances where a person agrees to pl ead
guilty and then, contests restitution are very
rare. You know, under the guideline system the

person may be putting acceptance or
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responsibility and other, you know, issues
before the court.

But even when cases go to trial, you
know, what ordinarily happens is that a person
IS sentenced. Any restitution hearing is
deferred for 90 days. And then, a again, alnost
invariably, the parties stipulate to a
restitution anmount before the district court
judge. 1'll tell you an exanple. |'m handling
an appeal currently. There was a restitution
matt er out standi ng when | was appointed. So |
had to handle that in the district court. W
di sputed restitution. W appeared in front of a
senior district court judge appointed by
President dinton, who said it was his first
contested restitution he's ever had. So | think

that that concern should not give you pause at

al | .

CHAI R REEVES: (Go ahead.

MR, SANDERS:. Unsurprisingly, we have a
different view. | nean, perhaps fromwhere |'m
seated in the appellate world, | see a w de
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nunber of cases where restitution is contested.
Qobvi ously, sone of those cases are ones that
went to trial, but I do have other cases where
they are contested as part of a plea where we

| eave open the restitution anount for
sentencing. So | do think there's going to be
t hose occasions for district judges that are
going to have to determ ne restitution under the
MVRA and it is going to require a painstaking
fact-finding mssion that would just as easily
have to happen if there was an intended | oss
cal cul ati on.

MR. CARUSO | have a brief foll ow up.

CHAI R REEVES: Yes?

MR. CARUSO Yeah. So with regard to
the restitution piece and to the extent that you
want to consider this, you know, it does seem
that the Suprene Court is poised to hold that
restitution is subject to Apprendi. And so,
then again, you know, if a jury nmakes the
determ nation with a regarding restitution,

there'll obviously be less fact-finding for the
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district court judges.

CHAIR REEVES:. | have a couple of rapid
fire questions, | think, for the Departnent of
Justice. | know you -- it appears that you seem

to agree that 2B1.1 should be sinplified. |
guess ny question is, how?

MR. SANDERS. | -- we do -- we have
agreed to support the Conm ssion's
recommendation to reduce sonme of the | esser-used
enhancenents, in particular with respect to
of fense fromthe person and one of the ones that
applies an offense | evel for particular
statutes. W do oppose the exclusion of those
in the business of selling property offenses for
the reasons put in our subm ssion. So we do see
there's an effort to sinplify by renoving those
uncomonl y applied characteristics. | think
there -- another way it may add nore words to
the commentary and may increase that a little
bit, but we also support the instances of, as we
said in our submssion, if defining loss is so

difficult, there can be further exanples, I|ike
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there are with Ponzi schenes, like there are
with federal healthcare offenses and things |ike
that, to give great -- greater detail to
district judges. So again, it may increase the
book, but it does sinplify -- have the effect of
sinplifying, | believe.

CHAIR REEVES: And M. Caruso, for
you -- thank you, I"'msorry. And for you, |
think you -- the FPD recommends that the floor
be 15,000 -- so change the floor from 15,000 to
26, 000 --

MR. CARUSO 26,000, | think, is an
i nflationary adjustnent.

CHAI R REEVES. How did you cone up --
how di d they cone about that particul ar nunber?

MR CARUSO So | think it -- | think
we were trying to follow what the Conmm ssion did

with determning sort of the heartland of sort

of small, nmedium |arge, and very | arge cases,
trying to get -- trying to get them grouped.
But, you -- you know, at the -- at sort of

the -- at the end of the day, you know, and when
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we point this out in our subm ssions, | think,
when those | evels, you know, were first
establ i shed, you know, the nedian fraud | oss was
very low. | -- you know, | think around
$17,000. Now, it's $210,000. So I -- that's
anot her reason to raise the threshol d.

CHAIR REEVES: And | guess, finally,
when we tal k about the -- you nentioned that the
wi der bands in nost fraud seemto get the
variances or whatever at far nore frequency and
much nore | evel s downward.

M ght that be because those who have
access to commtting that type of fraud be like
a person |like your CEO of a hedge fund, and that
person who's standing before the judge is not
the drug dealer or the one person who's --

MR. CARUSG Yeah. Well, because we're
on canera, |'ll take the opportunity to say the
CEO of the hedge fund was acquitted by the jury.
But | -- but I do -- | do --

CHAIR REEVES. | was wondering why you

were representing the CEO here.
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MR. CARUSO Right. Because he was
i nnocent. But no, but | have -- but obviously,
in the high -- in the high dollar cases, | think
you do see greater variances again by the piling
on effect. You know, the | oss amount, the
specific offense characteristics, the Chapter
1l adjustnments. You know, | was talking to M.
Sanders before the hearing. You know, he had
participated in a case in Mam at the sane tine
| was participating in another econom c crines
case. This person was a CEO of a pharmaceuti cal
conpany. He was convicted by the jury and had
to appear before the judge in sentencing.

And so, he wound up receiving a 30-year
sentence by the district court judge. This was
a function, you know, of the |loss anobunts, a few
specific offense characteristics, a Chapter |1
role adjustnent. And he received a 30-year
sentence in prison. You know, at the sane tine,
t he Departnent of Justice was prosecuting a
person who was accused of submtting fraudul ent

billing of over $1 billion in a healthcare fraud
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schene. He was convicted by the jury and the

j udge gave hima significant variance to 20
years. So | think -- and then, President Trunp
| at er commut ed his sentence.

So | think district court judges who
either take a plea or preside over trial do see
how t hese very high val ue cases bear no
relationship to a person's actual cul pability.
That's not saying they're not deserving and the
district court judges mght up a significant
sentence. |It's just that the guidelines don't
reflect what they believe is the appropriate
sent ence.

CHAIR REEVES. |I'msorry, | have one
nore, because nobody's nentioned the ABA task
force thing, |I don't think. And they've been
studying -- they've studied this for a while.

What is right or wong about that
particul ar approach as it should informus how

we are to proceed?

MR CARUSO So | think -- I -- 1"'"mnot

here to say what's wong with it, because ny
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nmenory of that proposal, you know, is vague on
that point. But | think what's right about
it -- and | think this gets to what Judge
Restrepo's question to an earlier panel was, is,
you know, how do we focus on cul pability? You
know, |ike various judges over the years have
subm tted, you know, conparisons. You know,
what's worse, a person who steals $1 from a
mllion people or sonmeone who steals $1 mllion
from one person?

And so, | think that's where the
Def enders want to work with the Comm ssion on a
conpr ehensi ve overhaul of 2Bl1.1 to focus nore on
how t o advi se judges how to sentence, focusing
on cul pability, you know, factors |ike notive
and intent. You know, how | ong the person was
involved in the offense. Wre they the
initiator of the offense? You know, were they
recruited into the defense?

All these role -- all these role
I ssues, well, we'll talk about this afternoon

with regard to the sophistication of the
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of fense, you know, whether the person -- whether
t he def endant was the person who created the
sophistication or is just taking orders to
fulfill the schene on behalf of the higher ups.
So that's what is nonunmental about the ABA
approach, that they're focusing on individual
culpability, rather than sort of artificial |oss
t hreshol ds.

MR. SANDERS: | think I would just
briefly note that one of the ways where | think
| would diverge fromny friend on the other side
here is the Departnent doesn't view the 2Bl.1
| oss table as a broken system Although there
are difficult decisions that have to be nade by
judges in terns of fact-findings in particular
cases, the overall approach and |ayout of 2B1.1
Is rather easy. You pick a -- you determ ne the
| oss anbunt. There's a specific offense
characteristic for that. You determ ne whet her
It's sophisticated neans, whether that's now
going to be in 2B1.1 or in a Chapter II

adjustnment. You adjust it for that. The nunber
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of victims. Al those other specific offense
characteristics. | don't have specifics about
the ABA's proposal, so I'mnot prepared to go
into that, but if there's a specific proposal
that you' d like nme to coment on, |I'm happy to.

CHAIR REEVES:. Al right. Thank you
all so nmuch for bearing with ne. | appreciate
it. Thank you.

MR CARUSO That's it?

CHAIR REEVES. All right. You --
you' re excused, M. Caruso.

MR CARUSCG | don't get up until the
judge tells nme to get up.

CHAIR REEVES: Thank you. Qur fifth
panel right before lunch, we'll|l present our --
the practitioner's perspectives on the Proposed
Economic Crinmes Amendnent. First, we wll hear
from Abraham Rein, our Third Crcuit
representative to the Practitioners Advisory
Goup. He is the chair of the Wiite Collar
Def ense and I nvestigations Practice G oup and

the Data Privacy and Cybersecurity Practice at
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the Post & Schell P.C. Second, we have Barry
Boss, who is a co-chair of the Commerci al
Litigation Departnent at Cozen O Connor and a
former nmenber of the ABA Crimnal Justice
Sections Task Force on the Reform of Federal
Sentencing for Econom c Crines.

M. Rein, please start us off.

MR. REIN:. Thank you, Chair Reeve --

Reeves, and thank you, nenbers of the

Comm ssion, for having us here. It's a
privilege. First of all, add us to the group of
folks -- the Practitioners Advisory Goup, to

the group of fol ks who support the Inflationary
Amendnent and see no reason why it shoul dn't
happen on a regular basis. Putting that aside,
| have basically three high I evel points I want
to make about the economi c crinmes guidelines.
Poi nt nunber one, at a high level, is
sinply that the PAG continues to be of the view
that it's been -- that it has maintained, going
back at | east a decade and a half, and | think

probably further, that allow ng the economc

Neal R. Gross and Co., Inc.

166

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

crime guidelines to be driven as heavily as they
are by the bare | oss nunber, you know, this
difficult concept that can nean a variety of
things. It can nean actual loss, it can nean
I ntended | oss, it can nean gain, which everyone
agrees is hard to cal cul ate and which many of us
agree isn't really appreciably tied to
cul pability allowing the economc crine
guideline to be driven the way it is, to the
extent that it is, by loss, is a m stake and the
whol e gui del i ne shoul d be revi sed.

That's point nunber one. |'m going
to -- | won't dwell on that further, unless, of
course, the Conmm ssion wants to hear nore from
me on it. The other two high | evel points I
want to make are fairly straightforward. W
have a proposal on the table that has two parts.
The first part would sinplify the | oss table by
renoving half of the tiers, and we're in favor
of that idea. W generally favor sinplifying
and we're in favor of it in this instance, wth

sone additional nuance, which I'l]l get to
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monentarily. That's point nunber two.

And then, the third high Ievel point is
Part 2 of the proposal that's on the table would
add various culpability factors, sone
enhancenents, sone reductions. W're opposed to
all of that. W think it's, you know, contrary
to the mssion of sinplifying things and we --
SO we oppose it. And for clarity, that goes for
both the enhancenents and the reductions. Now,
let me rewind to point nunber two, which had to
do with sinplifying the | oss table by renoving
hal f of the bands, and give a little bit nore
detail on our view on that.

You know, |'m here on behalf of the
Practitioners Advisory Goup. W represent
practitioners. The perspective that we offer,
anong other things -- and this is shared by many
of the other advisory groups, but we offer the
perspective of folks who deal intimately with
clients whose lives and the |ives of their
famlies and the lives of their |oved ones are

going to be defined by a decision that's nmade in
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a courtroom that's going to be driven
prof oundly by the guidelines.

So speaking fromthat perspective,
we're generally in favor of sinplifying. Mking
them si npl er nmeans naki ng t hem easi er for
everyone to apply, courts, obviously, |lawers on
bot h si des, obviously, probation victins, and
t he defendants thenselves. And we think that's
i nportant. Defendants need to be able to foll ow
the sonetines, perhaps, seem ngly arcane
cal culations that, you know, professionals wll
be applying that's going to inpact their |ives
so profoundly.

Sinplifying al so neans fewer
opportunities for error, and as we' ve tal ked
about a fair anount already today, it neans
easing the fact-finding burden associated with
sentencing. And | -- when | say "the fact-
finding burden,” | nean, that goes for courts,
but it also goes for parties and | awers, you
know, the people who are -- the individual

def endants and victinms, and also their |awers
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and the courts. And | think everyone has
slightly different considerations in terns of
the fact-finding burden.

So wwth all -- with that perspective,
it seens to us that renoving half of the tiers
IS a no-brainer. |If the goal is to sinplify and
to ease sone of the fact-finding burden, you
know, taking away half of the tiers neans
renoving half of the hard cases where we really
have to fight, the litigants really have to
fight over, what's the | oss anbunt? The obvi ous
drawback to this, as has been alluded to already
today, is that the proposal as witten
I ntroduces these incredibly high sentencing
cliffs for four levels at each tier.

And to put a little neat on the bones
of what that can nean for an -- for a specific
def endant, take Defendant 1 and Defendant 2, who
are exactly the sane in every other -- in every
way, except that Defendant 1 has a $95, 000 | oss,
Def endant 2 has a $96, 000 | oss. That four |evel

di fference can nean the difference between a
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Zone B guideline range and a Zone D gui deline
range. That's neaningful and it matters. So
there's an obvious easy fix to this, which we
support, which is rather than bunping up the
| evel s by four at every tier, bunp it up by just
two. I'll stop there. | see ny tinme's out, but
| ' m happy to answer any questi ons.

CHAI R REEVES. Thank you. Thank you,
M. Rein.

M. Boss?

MR. BOSS: Thank you, Chairnman Reeves.

Thank you, conmm ssioners. | appreciate the
opportunity to be here today. | should say
al so, I'mhere on behalf of Jim Fel dnman and

Davi d Debold. W submtted our statenent
together. W're all fornmer co-chairs of the
Practitioners Advisory G oup, and we' ve been
focused on 2B1.1 for an extrenely |l ong period of
time. And so, we welconme the opportunity to
present our perspective to the current

Comm ssion, and we are so happy to see the

Comm ssi on focused on 2Bl1. 1.
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We agree with what many have said, that
there's a wi despread recognition anong the
practitioners and the judges that 2B1.1 is
flawed. And the reason that it's flawed is the
overenphasis on the loss anmount. And we
appreci ate what the Conm ssion is doing by
trying to account for inflation. That's
certainly a positive step, but the overenphasis
on loss in the guideline calculation results in
the guideline itself being unworkable in terns
of providing for a fair and just sentence. W
support an approach that incorporates |oss, but
al so factors beyond loss into that guideline
cal cul ati on.

Chai rman Reeves nentioned that ABA task
force report, which we believe provides the
right structure for the guideline. It has only
three specific offense characteristics, the | oss
anmount, culpability, and the victiminpact. And
the culpability, which is what is mssing from
the present guideline, is sonething that

accounts for the notive of the person, the
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degree of sophistication, the duration, the
efforts to mtigate, which I know t he Comm ssi on
Is looking at in its current proposed anendnent,
and the extenuating circunstances al so, which
the Comm ssion is considering in its current
amendnent, things like fam |y coercion and

t hi ngs of that nature.

The idea is to distinguish between the
predat ory defendant, sonebody who goes in with
the intent to steal noney from vul nerabl e
victins, versus sonebody who naybe just gets
I nto sonething over their head. They had a
positive mndset and going into it, they did it
with good faith, but circunstances resulted in
t hem doi ng sonething |ike underestinmating the
val ue of the collateral that they were using as
security for a |oan.

Al so, sonebody who -- one of the
exanpl es that we provided is sonebody who
provi des oxygen to people who need it. Turns
out the oxygen was fine, but the person didn't

get certified by Medicare. There was no harmto
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anybody, but the |oss was substantial. That
person should be judged differently than the
Madof f type who goes into a Ponzi schene with
the idea of stealing frompeople. The current
guideline just relying on |loss doesn't allow for
t hose kinds of distinctions.

And so, we believe that the way the
task force approached it was the right way and
sonet hing that the Comm ssion shoul d consi der.
We're not tal king necessarily about a reduction
In sentences. W're tal king about a different
way of determning the sentence. |In fact, in
t he ABA proposal, the predatory defendant w nds
up with a nore severe sentence than they would
under the current guidelines.

It's about how we get to that result.
And | know -- | believe it was Conm ssi oner Mate
asked about deterrence. The one thing that
we've seen in the studies -- and this is
sonething that we rely on consistently in our
sentencing nenos, is what matters for deterrence

IS the certainty of punishnment, in going to
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prison at all. The length of the prison,
according to all the studies |'ve seen, doesn't
have any inpact on a deterrent effect. So we
beli eve that we should nove away fromthe
scattershot specific offense characteristics
into a nore sinplified guideline that nore fully
accounts for sonebody's culpability. Thank you.
Thank you.

CHAI R REEVES: Thank you. Any
questions of this panel?

VICE CHAIR RESTREPO. M. -- M. Boss,
| understood you to suggest that we capture
cul pability I ooking at the individual defendant,
as opposed to just a loss, correct? Then how do
you reconcile that wth noving away from
specific offender characteristics? How would we
capture cul pability?

MR. BOSS: Well, that would be the --
what we proposed was a threefold -- three types
of specific offense characteristics: |o0ss,
culpability, victiminpact. So culpability is

just these specific inpact wwth a variety of
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factors, the ones that | nentioned.

VI CE CHAI R RESTREPG. Wi ch are SQOCs,
right?

MR. BOSS: Right. Exactly. Wll, no.
The specific factors wouldn't be SOCs. They
woul d be commentary describing how you woul d put
sonebody into a culpability |evel and they woul d
start with the |owest culpability, which was in
our view, | think, mnus six points, |ow
culpability, mnus three point, noderate
cul pability, which would be the presunptive
pl ace everybody woul d be, and then high
cul pability plus three, highest culpability plus
Si X.

VI CE CHAI R RESTREPO. And we do that by
way of comentary?

MR. BOSS: Well, no. That would be the
specific offense characteristic under
cul pability. You would have | owest, | ow,
noder ate, high, highest. The commentary would
gi ve the judges sone gui dance as to where you

woul d put sonebody within that category. So for
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exanpl e, the predatory defendant woul d be
sonebody who woul d presunptively be in the

hi ghest cul pability category, where sonebody who
didn't intend any | oss would be in the | ow or
the lowest. The -- we -- in our view, the

def endant woul d have the burden of proving a
decrease, |lower, |lowest. The governnent would
have the burden of proving the higher, so high
or hi ghest.

VI CE CHAI R RESTREPO. Thank you.

CHAI R REEVES: Any -- VC mate?

VI CE CHAI R MATE: Thank you both for
being here and for your witten testinony and
your remarks today.

| have a question for you, M. Boss, |
t hi nk, because in your testinony, you kind of
wal ked t hrough those exanpl es and whet her they
woul d change under our proposal versus the
changes that woul d happen with the ABA proposal
conparing to the current guidelines. And | was
curious whether, in light of that analysis,

there's anything on the table in our anendnents
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this year or, you know, on the table in our

it, like PAGs proposal to do the two |evel
i ncrenents rather than the four, the Defenders
to look at three, whether any of those are wor

considering this year or whether your viewis

overhaul? So | was just interested in your
t houghts on that.

MR, BOSS: Well, | appreciate the
gquestion. And | don't want the perfect to be
the eneny of the good. And | do think that
changing the table to account for inflation,
especially if you do it at the two levels, as
suggested by the Practitioners Advisory G oup
and by the Defenders, | think that's a very
positive change. And | wouldn't want to stand
in the way of noving forward and neki ng
progress, but | would hope that that could be
first step into | ooking at a broader over haul
t he gui deli ne.

VICE CHAIR MATE: One follow up on

Neal R. Gross and Co., Inc.
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that. That's very helpful. Do you think the
wi deni ng of the bands in addition -- you know,
that -- even w der than what we've proposed,
which | think was suggested by sone commenters,
woul d be a hel pful step in that effort? O
does -- is that less inportant than the kind

of --

MR BOSS: | think the wdening -- |
think the fewer categories, the better. But the
critical question is, how nuch of an increase
are you goi ng to have between categories?
Because you do have the cliff problemonce you
start decreasing the categories.

VI CE CHAI R MATE: Thank you.

CHAI R REEVES:. Anything additional from
this esteened panel, right before lunch? [|'mso
sorry. Sonebody had to get there.

MR. BOSS: W just appreciate the
opportunity to be here.

CHAI R REEVES: No. Thank you all so
much for your testinony. W really appreciate

it.
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MR BOSS: Thank you.

MR. REIN:. Thank you.

CHAIR REEVES. W' re now going to take
a break for ny lunch for 55 mnutes, since |'ve
gone -- instead of one hour. So let's be back
i n about 55 mnutes. Thank you.

(Wher eupon, the above-entitled matter
went off the record at 12:40 p.m and resuned at
1:26 p.m)

CHAI R REEVES:. Wl cone back. Qur sixth
group of panelists will provide us with our
Advi sory G oups' perspectives on our Econom c
Crimes Proposed Amendnent. First, we will hear
fromJoshua Luria, Chair of the Probation
Oficers Advisory Goup. M. Luria is an
assi stant deputy chief probation officer in the
M ddle District of Florida.

Next, we will hear fromDr. Carl M
Reddi x, the chair of our newly forned Sentence
| npact Advisory Group. Dr. Reddix was sentenced
to 72 nonths in prison after pleading guilty to

bribery. He is a retired obstetrician with over

Neal R. Gross and Co., Inc.

180

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

30 years of practice and is currently a
physi ci an providing public health interventions
to vul nerabl e popul ati ons.

Third, we wll welcone back Jam
Johnson, who will provide us with the
perspectives of our Tribal |ssues Advisory
G oup.

And finally, we wll hear fromthe
chair of our Victins' Rights Advisory G oup, M.
Chri stopher Quasebarth. M. Quasebarth is a
senior state -- excuse nme, a senior staff
attorney for the Maryland Crine Victins Resource
Center.

M. Luria, you can kick us off.

MR. LURIA: Thank you for the
opportunity to share POAG s perspective on the
proposed Econom cs Crines Anendnents. Well,
could split on the proposed changes to the | oss
table. This anmendnent coul d cause circunstances
wherein there are | ess challenges to the process
when the loss clearly falls within the range.

However, courts nust still nmake a finding of
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fact about |oss, which is often chall enging,
given the need to extrapolate from conpl ex or
I nconpl ete records. Wile the broader ranges
may create circunstances that reduce the
intensity of disputes there is concerns that
t hose cases which fall close to the cusp between
tiers may end up being strongly challenged with
a nore significant outcone.

We are al so concerned that the expanded
ranges wi Il renove neani ngful distinctions
bet ween the | oss anpbunts, reducing opportunities
for nore gradual increnental punishnments. On
the other hand, this may al so reduce sone
argunents about the difference between actual
and i ntended | oss, accordi ng fewer instances
where intended | oss woul d push the | oss anount
into a higher range. Further, we are concerned
that the lowest tier may | eave individual
vi cti ns who have experienced | ess than $15, 000
in loss wth a perception that their |osses are
uni nport ant .

W are in favor of an enhancenent
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related to substantial non-econom c harm
However, we believe that definition and exanpl es
of psychol ogi cal harm enotional trauma, harmto
reputation, and invasion of privacy interests
are necessary to provide guidance on how to
apply this enhancenent with consi stency and
reduced disparity in application. For exanple,
there may be instances when a victimreports
havi ng suffered enotional distress, but did not
seek professional counseling, maybe even because
the victimwas indigent. In such a case, there
may be disparities if a victinms statenent al one
is insufficient to apply this enhancenent. |If
the intent is to focus on harmto individual
victins, not just governnent, business, and
corporations, then we suggest an increase on
thi s basis.

|f the victimof the offense was an
i ndi vidual, increase by two levels. W also
suggest consi dering whether these victim
consi derations should not be relocated to

Chapter 11l with other victimrelated
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adj ustnents. W are not in favor of the
proposed section 2B1.1(b)22 related to
notivation considerations. The concerns about

t hi s approach revol ve around fact-finding, and
whet her the probation office nust rely on the
def endant's uncorroborated statenments as to
Subsections Aor B. It is really hard to nake a
determ nation as to whether the defendant did or
di d not experience fear.

Addi tionally, Subsections B and C
appear to capture simlar considerations taken
into account for mtigating rule. W also do
not support the proposed section 2Bl.1(b)23
reduction related to withdrawal, restitution,
and voluntary secession. | have noted that it
Is rare to encounter this type of defendant. |If
they have all three, they probably have been
di verted from prosecution. |If they have one or
two of the three Courts consider it as a
mtigating factor through a vari ance.

Wth regard to Subsection B making a

good faith effort to return noney would be a
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better approach as well. It allows individuals
of different |levels of neans to be consi dered
rat her than just those who have the neans to
return the noney and property to victins.
Regardi ng returning property. The
property may not be returned in the sane

condition. Car stolen and returned with

substantial damage, is still returned. There
are other problens with this approach. It is
likely that the defendant wll request a | onger

time frane before sentencing to denonstrate
their good faith effort, causing delays in the
Court docket and delays in providing closure for
victims. W also believe voluntarily ceased
will likely create application problens.

When a fraud is perpetrated against a
t enporary governnment program or perpetrated
during a tenporary wi ndow of opportunity, did
t he defendant cease the fraud voluntarily or did
the opportunity cease to be avail abl e?

Lastly, the proposed anendnent may end

up bei ng sonewhat detrinental to those
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def endants who do neet one or several of the
criteria. |f they have nmade a good faith effort
towards returning the noney or goods, but did
not voluntarily cease, they would not get a
reduction. Additionally, it is our experience
t hat individuals who do engage in even sone of
these types of efforts often get substanti al
variances in excess of the levels this reduction
woul d establish. In articulating the |evels
that the Conm ssion believes this mtigation
shoul d be awarded, the Comm ssion may be
anchoring these considerations to a |evel that
Courts woul d previously have surpassed, absent
the articulation. W believe this is an area of
consi deration best |left to the Court through the
statutory sentencing factors. Again, thank you
for the opportunity to share POAG s thoughts on
t his.

CHAI R REEVES:. Thank you, M. Luri a.
Dr. Reddi x.

DR. REDDI X: Thank you, Judge Reeves.

Thank you, Conmm ssioners. First and forenost, |
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want to thank you for the establishnent of the
Senate's I npact Advisory Goup. W are

di vergent group of individuals fromdifferent
denogr aphi cs, both geography, inconme and
educational attainnment. | thought that | was
going to be the only nerd in the bunch. And as
it turned out and as you heard from M. C ausen,
we've got a | ot of nerds, very opinionated, very
passi onate and very communi cabl e about what it
is that we are trying to -- our mssion in
hel pi ng the comm ssi on.

The Comm ssion is considering
consolidating the nonetary thresholds at 2B 1.1.
SI AG supports sinplifying the sentencing
gui delines so that the average Anerican can
understand the potential consequences of
antisocial conduct. Cear and predictable
st andards pronote fairness and enhanced
det errence.

The current sensing gquidelines for
econom ¢ of fenses overenphasi zes i ntended | oss.

Comm ssion's proposed inflation and restructured
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2B 1.1 loss table, which sinplify and
consolidate | oss categories and SIAG strongly
encourages its adoption. In addition, SIAG
recommends that |oss be calculated using a
consi stent and objective accounting net hodol ogy.
Qur preference is generally accepted accounting
princi ples or GAP accounting reliance on
intended | oss is inherently subjective and
serves as an inperfect proxy for cul pability.
Evi dence- based sentenci ng should rely on

cl early-defined and transparent nethods rather
than arbitrarily assigned accounting

assunpti ons.

Justice is best served when sentencing
aligns with actual culpability and the harm
caused. The guidelines should pronote
consi stent adjudication of simlarly situated
def endants across circuits. A culpability focus
framewor k woul d nore accurately distinguish
anong intent, role, greed and harm

The current framework fails to account

for meani ngful differences anong categories of
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the different economc crines. Data fromthe
2024 interactive data anal yzer denonstrates the
resulting inconsistencies. The nedian loss in
bri bery cases is $43,700 and an average sentence
of 20 nonths. The nedian loss in theft and
property destruction cases is 210,000 with an
average sentence of 22 nonths. And the nedi an
|l oss in healthcare fraud cases is $2.5 mllion
Wi th an average sentence of 27 nonths. There's
no |linear consistency in anongst these different
econonmi c crinme cases.

These outcones indicate that downward
departures play a significant role, especially
in healthcare fraud sentencing. SIAG s concern
Is a clear inconsistency in the application of
downwar d departures across the spectrum of
econom ¢ offenses. Wile nonetary loss is
relevant -- is a relevant consideration, it is
only one conponent of accountability. Over-
reliance on | oss anobunts can result in sentences
greater than necessary to achieve the goal s of

federal justice sentencing.
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SI AG urges Conmi ssion to place a cap on
t he enhancenents of 2B 1.1 at offense |evel 16.
This adjustnent would help mtigate the
I nposition of excessively punitive sentences in
certain cases.

Finally, SIAG strongly reconmrends
permtting reductions in offense | evels where
there is little or no actual |oss or intended
nonetary gain. Over the |longer term Sl AG
encourages the Comm ssion to transition toward a
cul pability based framework that accounts for
the defendant's role, intent, nature of the
harm and degree of greed when determ ning
sentences for economc crines, | stand ready to
answer questions. Thank you.

CHAI R REEVES:. Thank you, Dr. Reddi x.
Thank you, dr. Reddix. M. Johnson?

M5. JOHNSON: Yes. Good afternoon.
Thank you, again, Chair Reeves and fell ow
comm ssioners for our (inaudible) Thank you for
allowing me to weigh in on behalf of TIAG on

this inprtant issue. So this is obviously the
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| oss cal culations and the loss tables. It's a
very conplicated issue. And TlIAG does not
pretend to have the full access to the full
uni verse such that we can nake a concrete
recommendat i on about how this should be anended.
We do encounter fraud. It is not one of the
nore comonly -- one of the nore common
gui delines that we see. So ny goal here today
IS to just give you a little bit of insight into
the kinds of offenses that we are seeing that
are covered by the fraud guidelines in Indian
country and sone of the issues that we are
having wth them

We, up until 2020, | would say nost of
the fraud i ssues that we were seeing in |Indian
country were governnent contracting fraud,
occasionally Medicare fraud, |arge dollar
anounts very often through -- arrived at through
i ntended | oss as opposed to actual |[oss. And
very often there would be sone degree of
services delivered, but perhaps not the full

extent that was contracted for or there m ght
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have been fraud in the procurenent of governnent
contract or funds may have been m sused. The --
this resulted in very large, outsized guidelines
cal cul ati ons that were perhaps excessive to the
actual damage or harm caused, especially when
cal cul ated or when seen in wth respect to the
gain of the particul ar person who ends up being
convicted of that say. And so we have -- that's
one of our concerns is that the over reliance on
| oss anbunts was resulting in excessively |ong
sentences in cases |like this.

Since 2020 and when McG rt happened,
and we now have jurisdiction in Eastern
Okl ahoma, what we are seeing nore and nore in
Tul sa and around there is relatively small
dollar frauds that are prosecuted by the federal
governnent for jurisdictional reasons, because
the state can't prosecute them So smaller
dol l ar anmounts, which are requiring -- or which
are very resource intensive to figure out where
they exist on these very snmall bans that are

provided for in the |loss tables, particularly
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when you consi der that sonetines the records
t hat are under consideration nmay be tri bal
records that may be old, or not particularly
reliable.

You know, ny friend here to the |eft
was tal ki ng about generally accepted accounti ng
principles. Tribes are, of course not obligated
to use generally accepted accounting principles
or to keep records in according to generally
accepted accounting principles. And so trying
to calculate loss in these very small bands is
very difficult and excessively resource
intensive. And it's very difficult to figure
out where soneone lands on this table. And it's
uncl ear that making such fine-grain cal cul ations
Is really providing a |lot of information about
how cul pabl e soneone is or what the appropriate
sentence is.

So Tl AG supports -- we support the
inflation adjustnments that | believe nost people
support and al so support |arger bands that w ||

hopeful | y ease sone of the burden in doing these
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very fine-grain calculations on fairly low | oss
amount cases.

| would say TIAG also, and | think this
didn't make it into our letter, we do oppose the
enhancenent for substantial non-econom c harm
principally on grounds of admnistrability. It
IS -- no one seened excited about litigating
this, about who was psychol ogi cal ly harned,
whet her sonebody was nore psychol ogi cally harned
t han sonebody else. And | think particularly in
the Tribal contacts, people were very concerned
t hat people are having to nake -- the judges are
havi ng to have to nmake cross-cul tural
assessnments of relative harmthat were
unconfortable, that they were not well -equi pped
to make. And it was al so unclear how this would
be a adm ni stered, whether a victimwould have
to cone forward and self-report, whether you
woul d have case agents probing psychol ogi cal
har m and whet her they woul d be equi pped to do so
In cross-cultural contexts. So that is our

position in the economc -- on the economc
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amendnents in a nutshell. And | would wel cone
any questions you have.

CHAI R REEVES. M. Quasebart h.

MR. QUASEBARTH: Thank you. Good
afternoon. And thank you for the opportunity to
speak on behalf of victins as to your proposed
amendnent. Just in sunmary, the VictimRights
Advi sory Group does not recommend --

CHAI R REEVES:. Turn on your m crophone,

MR, QUASEBARTH. [I'msorry. |'msorry.
Al'l right.

The Victims Advisory G oup does not
recommend the Part A restructuring of the |oss
table. The VictimR ghts Advisory G oup
supports the non-econom c harns inclusion in
Part B. And as to the Part B mtigating
factors, we woul d oppose Subsection 22, but we
coul d support Subsection 23 with nodifications
that we proposed in our public coment, which
woul d have the offenders held nore fully

account abl e.
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As to Part A, economc crines are
directed towards victinms, whether those victins
are peopl e, businesses, or governnment agenci es.
In every instance, actual people are harned
whet her an individual, the owners or enpl oyees
of a business, or the taxpayers. W
respectfully ask the Conm ssion not to adopt
Part A of the proposed anendnents.

M ni mum | oss threshol ds for each
descri bed quintile in the |loss table increased
tremendously if you were to adopt Part A and
even higher, if you also adopt the inflationary
adj ustnents. Increasing the m ninmumthreshol ds
| owers the deterrent value of the guidelines.
The | owest m ninmumthreshold would rise from
$6, 500 to $15,000 and woul d cause a true |evel
reduction for offenders previously in that sane
range. Conbining part Awith the inflationary
adj ustments would raise the | evel to $20, 000
according to your data briefing. And that woul d
result in a reduction of two to four |evels for

36 percent of the 848 offenders sentence in
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fiscal year 2024. And of course, each of the
quintiles increased dramatically as well.

In fiscal year 2024, with these
proposed anendnents, 66 percent of all offenders
sentenced woul d receive a reduction of two to
four levels, and that is a huge increase that
affects victins. Your August 2025 crinme victins
fact sheet on econom c offenses for fiscal year
2023, identified over 2.5 mllion persons as
victins of economc crines under Chapter 2, Part
B and your projection is that 66 percent of
those offenders if we mx fiscal years together,
woul d receive reduced sentences of two to four
levels. And that's just a huge junp in
magni tude. The Departnent of Justice and the
Probation O ficer's Advisory group also seemto
support for simlar and other better articul ated
reasons perhaps, that the | oss table should not
be restructured.

We do support in Part B, the
substanti al non-econom c victimharns. You' ve

listed exanples in your proposed guidelines,
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i ncl udi ng physical harm psychol ogi cal harm
enotional trauma, harmto reputation or credit
rating, and invasion of privacy. W think they
are all apt. Your data briefing also
I ndicates, -- I'msorry, your fiscal year 2023
crime victins data shows that of 1,455 cases,
non-econom ¢ harns included death, bodily
I njury, psychol ogi cal and enotional harns,
reputational and social harns, and child
por nography. So all of those things could be
enconpassed if you would include that with the
culpability factors. W do agree with the
Department of Justice as they spoke earlier
t oday, that perhaps the substantial non-economc
harm shoul d be to one or nore persons rather to
and to one or nore victins as having a broader
scope for the reasons they set forth in their
public comment.

As far as the Part B mtigating
factors, we do not support Subsection 22.
Subsection 23 with the nodified | anguage that we

proposed, we coul d support, which would make it
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nore restrictive, nmaking it nore of a
accountability for the offender, including the
paynent of nonies that were taken or the return
of property. | think that M. Luria identified
a good problemw th the return of property. How
can we determne that that property is in the
same condition it was when it was stolen. But
for those reasons, we think that you should go
ahead and adopt that, because it requires an
accountability fromthe defendant, which can be
healing for the victim Thank you very nuch.

CHAI R REEVES:. Thank you, M.
Quasebarth. Any questions of this path?

COW SSI ONER MEISLER: It is
feasi ble -- okay. Go ahead.

VI CE CHAIR RESTREPOC. M. Quasebart h,
how woul d you suggest we take into the
victims -- the inpact on the victimw thout
over burdening victins to, kind of, prove
substantial harmthis financial crinme may have
caused them |Is there a mddle ground here?

MR. QUASEBARTH: Well, that -- that's a
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very good question. And | don't know, you know,
| don't know if the data fromthe economc
crimes, the crime victimfact sheet, how things
li ke bodily injury, death, child pornography,
how t hose were identified. Did they just show
up in the file fromthe information that you
have? Was that sonething that was specifically
addressed as part of sentencing? | don't know
that information. Certainly, if there are 2.5
mllion victins of fiscal year 2023, there's no
way to talk to all of those people. But | think
you also identified a smaller percentage of
people in the data that you went through, the
nunber of cases that had ten or less victinms, so
it may be nore accessible for the probation
office to be able to contact those people.
Certainly they would have to be willing to want
to cone forward and to speak and to provide

i nformati on about the harnms that they've
suffered. Sone victins are wlling to do that,
others are not. But |I think that that is

sonet hing that perhaps and 1'l|l defer to ny
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est eened col | eague here from COAG as to whet her
that is sonmething that they could incl ude.
Certainly they work with victins, they talk with
victinms about these sorts of things and there
coul d be an accessible way for that to happen.
CHAIR REEVES: M. Luria, | think he
just called on you.
MR LURIA: Certainly, we have a
| ongstanding effort to connect with victins
about the inpacts these of fenses have on them
Victiminpact statenments oftentines touch upon a
| ot of the issues that are |isted there. Were
we get concerned about it is in terns of what
| evel of proof and to what degree are you goi ng
to create a circunstance where every victim has
one or several of those as long as they're
willing to respond. That's, kind of, why we
recomended t hat making that victimenhancenent
based solely on their individual -- themas an
i ndi vi dual because that's where you see all of
those attributes nost frequently. If sonebody's

had a theft of their property, there's sone
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shanme init. There's sone frustration. There's
sone concern about -- some apprehensi on about
what m ght happen next tinme they open their bank
account. O if they've had sonething stolen
fromtheir house or their person, what happens
when | open that door or turn that key,

what's -- what am| going to -- what am | going
to see?

And so every single victimseens to
have at | east one of those things on there as
long as they're willing to respond. And so
it -- that's fromour perspective to sinplify
it, sinply say if they're an individual, they've
al nost certainly had had sone, one or two, of
those attributes in their life as a result of
being victimzed. And so you know, by having it
as that individual, there's less of a need to
get statenments fromthemto get a circunstance.
We understand that this is going to be sonething
that's going to happen because we see it all the
time. So by sinplifying it and not having it so

that they're required to respond, you, kind of,
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meet the sane end without a as nuch of the
trauma, the relived trauma of it. Thank you.

CHAI R REEVES: Any -- VC Mate.

VI CE CHAI R MATE: Thank you all for all
of your work preparing to be here and the effort
to be here, we appreciate it. Dr. Reddix, | had
a question for you. You'd nentioned capping the
enhancenents at 16. Can you explain a little
bit about how you arrived at that decision, that
16 mark or what the thought was behind that?

DR, REDDI X: Right. The -- in |ooking
at the other loss tables, I don't -- | can't --
| don't know them all by nunber, but | think
there are three in the economc crines
categories. And while they nay start at a
hi gher base | evel, they only increase by one
fromcategory to category and they -- the cap is
at 9.5 mllion or thereabouts on both on 2B 1.1.
And there are only either seven or eight
different categories in the other two tables.

But in the 2B 1.1, there are 30 enhancenents,

but they -- the base offense starts at seven.
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So you know, the question is, you know, how if
an econom c crime, whether it's a robbery or
fraud, there still should be sone |evel of

i near increase for one crinme over the other.
That -- that's essentially our position.

VI CE CHAI R MATE: Thank you.

DR REDDI X: And how did we get to 16
by decreasi ng the nunber of |levels from 30 down
to toward eight? It just seens a natural, you
know, decrease to a nunber. It wasn't a
tremendous anmount of debate as to what that
nunber should be. W just picked one.

VI CE CHAI R MATE: Thank you.

CHAI R REEVES: Yeah, you got anot her
one?

VICE CHAIR MATE: | have -- oh, did you
have a question there?

CHAI R REEVES: Go ahead.

VICE CHAIR MATE: | just have a simlar
type of question for you, M. Johnson. You
tal ked about the that 15,000 threshold as being

updat ed and suggested it was tine to nove it.
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Did you have -- did Tl AG have sonething in m nd
about where it should go instead of that or just
that we should be | ooking at that?

M5. JOHANSON: We do not have a
particular nunber. | think that we viewed the
proposal s, kind of, holistically. And so
starting with an inflation adjustnent as the of
baseline to that nunber, but we do support the
whol esal e reconsi derati on of broader bands and
fewer of them And so if that is going to
happen, then the just the sinply inflation
adj usting may not be a sufficient -- may not be
sufficient -- a sufficient adjustnent. | know
that there was a tentative suggestion of perhaps
havi ng bands where, you know, a quarter of
defendants fell in one and then another quarter
and then another quarter. And we woul d be
interested in seeing what those nunbers were.
So I think the answer is that we didn't arrive
at a particular nunber. W think it should be
substantially higher than 15,000, but I -- we

didn't land on a final figure.
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VI CE CHAI R MATE: Thank you.

CHAI R REEVES: Yes?

COW SSI ONER MEI SLER: Turns out, I'm
not very creative, so | was just going to ask
M. Luria the sanme question |'d asked earlier
for the previous panel, just to get your
perspective on the, kind of, fact finding burden
I ssue and the relationship, if any, between fact
finding for restitution and fact finding for
loss. |'mjust curious fromyour experience in
POAG, what do you see in that regard? Do you
see that Courts are often required to nake
restitution findings that are going to overlap
with the findings they're required to nmake for
| oss under 2B 1.17?

MR. LURIA: Qur experience with this is
that Courts are always |ooking to find a
specific nunber. | think a ot of the
retroactivity we've experienced in the last 20
years has taught us that ranges don't really
work for retroactivity. W've had -- you | ook

back 20 or 25 years, sonebody m ght have cone up
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wth a quantity that was 15 to 50 in terns of
the quantity. And then on retroactivity, you
have to go back and try and figure out well,
what did they nean? Were was that?

A simlar circunstance, | think, with
| osses is that | esson was | earned throughout the
guidelines, in terns of you cone to a specific
nunber on quantity, you cone to a specific
nunber on loss. | think with restitution, it
certainly has a tie toit. And we certainly see

ci rcunst ances where there's plea agreenents, or

there's agreed anount -- agreed upon anobunts of
restitution. |It's not a perfect circunstance
that that happens and sonetines you'll get

additional information that drives that nunber
up.

But | think that the fact that they
have to find restitution doesn't necessarily
nmean that they're not going to feel conpelled to
find a specific nunber. |It's very rare that you
find courts in ny experience in at you find

Courts that are willing to accept a range and
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say it's around this or it's around that.
There's a | ot of specificity to it.

COW SSI ONER MEI SLER: And with
respect, M. Luria, | think you identified that
four | evels has caused for sone, | guess,
greater advocacy, | guess, of what's
(1 naudi bl e).

| s the answer making those -- is the
answer to that reducing those levels to one to
two, two to three, or sonething |less than four
or --

MR LURIA: |I'mreally not certain.
VWhat | can say is that Courts are going to be
conpelled to find that nunber. And if that
actual loss falls on one side of that nunber and
the -- of that cusp and the intended loss falls
on the other, that's going to be quite a
contenti ous heari ng.

O if there's sone fact pattern or
conponent that causes it so that if you take one
set of facts, you end up on one side of the cusp

or one side on fact -- or one set of facts, you
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can end up on the other side of the cusp.
There's going to be a | ot of argunment about
that. And I think in all |ikelihood, you m ght
even see a |l ot of variances based on that too,
sinply because for such a large junp in terns of
the overal |l outcone.

We do think that there's a benefit to
havi ng graduated i ncreases. You know, | realize
this is still graduated, but it is with such a
much | arger range that it's really hard to see
how -- hard to gauge how this m ght inpact
that -- those argunents and that outcone with
vari ances.

CHAI R REEVES. And Dr. Reddix, | think
| heard you say in your opening, sort of, do
away wWith this issue, nmaybe not do away wth
this issue of intended |oss as far as, you know,
not wei ghi ng so nuch on the cal cul ati on of the
final sentence?

DR. REDDI X: Correct. | think the
i ssue is how you cal cul ate intended | oss and

consistency with that calculation. The only
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thing that as a defendant, you know, the
intended loss is -- was mllions nore than the
actual loss. And the -- and in ny case, the
state never even injected that a | oss had
occurred. So you know, the intended | oss seens
to me to be sinply an area to enhance punitive
puni shnment rather than to mtigate the harmthat
was caused by the antisocial act.

And | think, you know, whatever the
nmet hodol ogy is for accounting should be the sane
across all circuits and | don't believe that it
Is. Qbviously it's not the third circuit
certainly does not even | ook at intended | oss,

only the actual | oss.

CHAI R REEVES:. Any further (inaudible).

Wel |, thank you, |ady and gentl enen.
Qur seventh panel. It's ny tine to
I ntroduce themwho will present the stakehol ders
perspectives on our proposed sophisticated neans
amendnent. First we have Amanda R edel, right?
M5. RIEDEL: Perfect.

CHAIR REEVES: Al right. Okay. All
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right. Thank you. Well, perfect. | don't get
that often. The acting assistant director in
the | egal program section of the executive
office for the United States Attorney EQOUSA.

She al so serves as EQUSA's white collar crine
coordinator and returning to the dais is M chael
Caruso, who is wll provide the federal

def ender' s perspective.

Ms. Riedel, please start us off.

M5. RIEDEL: Thank you so nuch for
inviting nme here to discuss sophisticated neans.
The i ncorporation of sophisticated neans into
Chapter |1l supports the comm ssion's efforts to
pronote clarity and fairness in the federal
sentenci ng process. It holds responsible those
who conmmt the nost serious and harnful crines.
It deters crimnal activity and creates a | evel
playing field for defendants. The proposed
| anguage shoul d however be tweaked to renove a
reliance on technol ogy. Should the Comm ssion
deci de to | eave sophisticated neans in Chapter

2, the Departnent believes the current wording
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shoul d be nmai ntai ned and the exanples be renmain
as is.

So why do we need a sophisticated neans
adjustnent in Chapter 1117? Applying a base
| evel of 12 plus 2 for the nobst serious, conplex
and conceal i ng conduct is consistent with the
ainms of the guidelines. It recognizes that the
nmost injurious crimnals do not function in
silos, either commtting drug crinmes or violent
crimes or economc crines. Instead, the nost
nefarious crimnals layer their finances, hide
behi nd stolen identities and shell corporations,
and conduct crinmes across borders. The
adj ust nent captures this conduct and provides
sinplification in line with these -- this
Comm ssion's ai ns.

Let us now turn to what sophisticated
means is not. It is not an invitation for a
broad application to any crine that includes a
bank account or use of the internet. First, the
adjustnment is self-limting at two |levels and a

base of fense level of 12. It wll provide
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context to the guideline calculation and
acknow edge the nmagnitude of harm

Next, the Conm ssion's own sentencing
statistics show the current enhancenent is
applied in 14.1 percent of econom c crines that
tend to be nore conplex and only 1 percent of
cases overall. There's no reason to think
relocation to Chapter IIl wll significantly
change that.

Third, courts are confortable analyzing
what is and what is not sophisticated. It goes
back to the origins of the sentencing
guidelines. Settled law directs judges to
eval uate conplexity and conceal nent efforts,
notably in relation to simlar crines. They
know to conpare a defendant who commtted a
conpl i cated overseas child exploitation
operation to a simlar defendant, not to a
def endant that conducted hand-to-hand drug
transacti ons.

Fourth, a Chapter |11 sophisticated

nmeans adj ustnent addresses sentencing
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di sparities. People, regardl ess of what kind of
crimes they commt, who commt nore

sophi sticated crines and conceal their
identities cause nore harm They require nore

| aw enf orcenent resources and their guidelines
shoul d reflect that.

Finally, the Departnent believes that
putting sophisticated neans in Chapter 11l would
al low for additional streamining and get rid of
the need for specific enhancenents for mass
mar keting or dark web in the drug guidelines.

Now | et's discuss the proposed
| anguage. We agree wth the Federal Defenders
and with POAG that the proposals focus on new
and energent technol ogi es, creates anbiguity and
could I'imt the useful ness of this enhancenent.
Ask yourself, what is new and energent
technol ogy? My 79-year-old father who still
wor ks full tinme thinks YouTube TV is a new and
energent technology. Is it new or energent to
the victim to the perpetrator, or to the judge?

It creates a confusing and ever-changi ng
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| andscape for judges to navigate.

Next, the focus on technol ogy belies
t he purpose of the guideline enhancenent, which
Is to punish conduct that is nore danagi hg due
to conceal nent and sophistication. This
analysis isn't reliant exclusively on
technology. And, in fact, the Departnent
believes it would be a mstake to create the
I npression that everyone who uses \Wat sApp or
pays in cryptocurrency is automatically entitled
to this enhancenent. Rather, sophisticated
means i s and should be reserved for those
def endants whose conduct is especially
intricate. Looking at, as the settled | aw
suggests, the duration of the schene, the nunber
of participants, the use of nultiple accounts,
and the efforts to avoid detection. None of
those factors necessarily include technol ogy.

And finally, if sophisticated neans
remains in Chapter 2, we believe the | anguage
should just remain the sane. |f anything

rel ocating the exanples fromthe commentary into
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the text. Introducing anended | anguage at
Chapter 2 would invite confusion and litigation.
At a mininmm the Departnent supports retaining
t he exanpl es, which set an inportant baseline
agai nst which courts can neasure the
sophi stication of a given defendant. Thank you.
CHAI R REEVES: Thank you. M. Caruso?
MR. CARUSO Thank you, Chair Reeves
and nmenbers of the Conmi ssion. |If the
sophi sticated neans adjustnent were a financi al
event, | think your account would tell you to
take a wite-off. And certainly, your
accountant would not tell you to export it to
all your different business |lines. And so that
Is essentially the position of the Defenders.
We think, unlike the Departnent of Justice, that
this adjustnent hasn't brought clarity and
hasn't brought fairness to the sentencing
process, SO we urge you to elimnate it.
For three reasons: As the data show,
t hi s adj ustnent generates unwarranted

di sparities. W see that in the inter-district
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applications of this adjustnent. W cited the
circunstances in the Northern and Sout hern
Districts of Mssissippi and the Western and

M ddle Districts of Tennessee. O course,
bordering districts that have wi dely disparate
application rates. W also think the data show
that this double counts conduct already captured
in the loss table, especially at the higher

|l evels. And we also don't think this is sound
sentenci ng policy because of the way the
guideline is current -- the specific offense
characteristic is currently constructed. It not
only puni shes the people who are involved in the
of fense that created the sophisticated schene,
but al so puni shes those who were involved in
carrying out the -- carrying out the schene and

we don't believe that that's sound.

Process: The Comm ssion's not prepared

to elimnate the adjustnment. W do urge you to
narrow t he specific offense characteristic and
we' ve subm tted proposed | anguage and, of

course, under no circunstances, should this
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adj ust nent be exported to Chapter |11

Si nce the Conm ssion severed
sophi sticated neans fromthe nore than m ni nal
pl anni ng standard in 2003, it seens that courts
have | argely ignored that severance. You know,
we cited cases fromthree circuits, the Seventh
and Eighth in DC, who | think counter the
position of the Departnent of Justice that there
Is this settled | aw across the country, that
this adjustnent is applied in a certain way.
And certainly, the Comm ssion's 2015 anendnent
has not mnim zed the application of this
adj ust nent .

Today, nearly the sane percentage of
I ndi vi dual s sentenced under 2Bl.1 receive this
enhancenment. And the disparity is staggering.
You know, as |'ve tal ked about in the two
districts we nentioned in our submssion. Also
nationally, ten districts exceeded 20 percent
application rate, while 15 districts were bel ow
5 percent, including five districts where no one

recei ved the enhancenent at all. This is the
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sane gui deline, vastly different outcones. And
| think establishes our point that there is no
clarity or fairness to this adjustnent.

Wil e we appreciate the Conm ssion's
concern and attention to this guideline, we
don't think their proposed definition, if it
remains in 2B1.1 sort of goes as far as it needs
to go. For exanple, a judge could reasonably
read the phrase to cover conduct in the upper
hal f of all fraud cases and that's not a
narrow ng in our view, just a relabeling. |
think we're in agreenent about the energency
technol ogy | anguage, so I'll adopt ny friend' s
remarks. And our witten coment proposes as an
alternative definition to address what we see as
the flaws. That sophisticated neans shoul d
requi re conduct that is highly conplicated or
entails great skill resulting in unusual
difficulty in detecting, investigating, or
prosecuting the offense. W believe that this
adj ust ment should be narrowy construed and

reserved for exceptional cases and the
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Comm ssi on should nmake this clear.

We al so urge the Commi ssion to address
doubl e counting directly. The Conmm ssion's data
shows that sophisticated neans adjustnent is
applied in nearly 20 percent of cases at the
plus 14 loss level and nearly 49 of cases at the
plus 24 loss level. At those |evels,
sophi sticated neans i s not an i ndependent
aggravating factor. It's a near autonmatic add-
on.

Finally exporting the sophisticated
nmeans adjustnent to the entire guidelines nmanual
wi Il generate nore litigation and nore
di sparity, not less. The only voices calling
for expansion are the Departnent of Justice and
I n passing, the probation office. Neither has
of fered enpirical support for this expansi on and
we know of none. |'m happy to answer any
guestions you nay have.

CHAI R REEVES: Thank you. VC Mate?

VI CE CHAIR MATE: Good afternoon.

M5. RIEDEL: Hell o.
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VI CE CHAI R MATE: Thank you both for
being here. | have a question for both of you,
| think, that -- and maybe for you first, M.
Ri edel, because | think this kind of cane up in
alittle bit in your coments today and
definitely in your witten submssion. In
encouragi ng us to adopt a Chapter I
sophi sti cated neans adj ustnent, your letter
mentions a couple of simlar SOCs, specific
fence characteristics and shares our thoughts on
whet her we shoul d ki nd of change those. Wet her
we should or could, because | think there's sone
di scussion of directives to us around those and
whet her we coul d even change those if we were to
consider a Chapter |11 adjustnent.

So | guess I'm-- ny question is,
bef ore we can even eval uate the w sdom of
adopting a Chapter I11 adjustnent for sonething
i ke sophisticated neans that would apply to
every single Chapter 2 guideline, wouldn't we
need to review every base offense | evel and

every specific offense characteristic in the
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manual to assess whether it would need to be

| onered to accommopdate this addition in Chapter
I11? And, you know, as an exanple, the manual
currently treats the offenses of insider trading
and bribery as, | quote, "sophisticated frauds."
And those start at a higher base offense |evel.
They al ready have sone provisions in them So
woul dn't we need to ensure that the

sophi stication of the offense isn't already
baked into those guidelines?

M5. RIEDEL: That's a big and neaty
questi on.

VICE CHAIR MATE: It's a | ong one.
Sorry.

M5. RIEDEL: No, it is -- it's okay.
mean, right. What the Departnent was trying to
do was respond to this in context. There are
| ots of contextual discussions going on here.
One is we want to nmake this sinpler, sinpler for
judges, nore clarity to understand for victins
and the public. But we also want to maintain

the context of what's happening in the white
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collar space. |In the white collar space, we've
al ready seen a reduction for zero point
of fenders that you're nore than twice as likely
to get if you re sentenced under 2Bl1.1 than the
rest. And what we were trying to do is say, if
there is an effort to streamine, but while also
mai ntaining this inportant principle that's been
since the beginning of the guidelines, to
capture nore sophisticated conduct because it's
nmore harnful, how can we do it? And in the nost
fair way to do that is to apply it to everyone.
And that's because | do not think we started out
with the guidelines | ooking at each individual
crime. And these individual crines, |ike you
just point out, were witten specifically, but
now we're asked, well, what if we apply
sonething to everything?

So you're absolutely right. It would
require goi ng back and | ooking. But the
| anguage that the departnent proposes sort of
takes that into account because it | ooks at

things that are -- take a particular |evel of
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conplexity, a particular |evel of
sophi stication, nore than m nimal planning for
those specific offenses. So if you have
sonething like bribery that starts out with, it
Is a sophisticated offense, in order to get this
Chapter |11 enhancenent, you woul d need
sonething that even in the context of a
particularly sophisticated offense woul d be nore
so. And | think that's how judges have applied
this, relative to that type of crine. How do
you make it appropriate? Well, it's appropriate
If on the scale of how you commt insider
trai ning, how you commt security fraud, it is
particularly conplex, particularly concealing
and particularly harnful.

VI CE CHAI R MATE: Thank you. M.
Car uso?

MR, CARUSO Right. So no, | agree
Wi th your point. So | know in the Departnent of
Justice's submssion, they -- | think I'm
representing this position correctly. They said

for the assault and the burglary guidelines that
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contain nore than m nimal planni ng adj ust nents
do away with those. | think for an obstruction
of fense, they said, we need to | ook at it
further. But then | think their position is for
every ot her guideline that touches either nore
than m nimal planning or sophistication, keep
it.

And you know, that -- that's our
ultimte concern that the problens with the
sophi sticated neans adjustnent in 2B1.1, the
| ack of clarity, the |ack of fairness, are now
going to be exported to every offense in the
manual . And | think you're absolutely right,
before the Comm ssion goes there, there has to
be a conprehensive review, not just |ooking at
whet her, you know, in this one particul ar
gui deline, there's an SOC for nore than m ni mal
pl anni ng, but seeing how the base offense | evel
Is cal cul ated, seeing how ot her specific offense
characteristics in the guideline may inpact on
sophistication, to nake sure that it's a clean

process.
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But before we do that, and again, |
think it'll be a hard sell for ne to convince
you all to elimnate the adjustnent in 2Bl. 1,
but where we al so fundanentally agree with the
Departnent of Justice, based on the data, is
that the -- and the Conm ssion's prior work in
2015, that nore work needs to be done
reconfiguring the definition.

So if you want to keep the
sophi sticated neans adjustnent in 2B1.1, we urge
you to reconfigure the definition, then see how
that definition plays out in the context of
2Bl1.1 before you cone to a decision whether to
put that in Chapter Il1l. And then of course, in
the nmeantinme, you can conduct the conprehensive
review of every guideline in the manual to see

whether it could be significant or partial

over |l ap.

VI CE CHAI R MATE: Thank you.

CHAIR REEVES: M. Caruso, | was struck
by the -- about your finding, if you will, of

the difference between what is occurring in the
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Southern District of M ssissippi versus the
Northern District. And | think |I heard you say
the Western and maybe the Mddle District --

MR. CARUSO O Tennessee.

CHAIR REEVES. -- Tennessee. D d you
all look and see if there's a difference between
a Western District of Tennessee and a Northern
District of Mssissippi? | just -- | -- you

know, because that's Menphis --

MR. CARUSO Right. That -- | don't
beli eve we | ooked at that. If we did, we
certainly can -- we certainly can submt follow

up questi ons.

| think while the reason we focused on
intra-district disparities, of course, is that
both U S. attorneys in the sane state are
appoi nted by the sane president, recomended by
the sane senators, you know, generally have
simlar denographics. So that's why we --
that's why we focused on, you know, these two
districts in these two states because there

doesn't seemto be any explanation based on the
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cases or prosecutorial objectives, why there
woul d be such disparate rates of application.

CHAIR REEVES: R ght. And that's under
the existing rules.

MR. CARUSO That's right.

CHAIR REEVES: So | nean, do you all --
do you have any way to think -- how can we
address that now? Because that does seem
totally with 30 and 17

MR CARUSO | agree. So if, you know,
i f you pull back and sort of |ook at the
national statistics where it says, you know,
applied in 14 percent of cases, |ike on the face
of it, that sounds reasonable, right? As far as
these things go. But |like as the pollsters say,
If you | ook at the cross tabs and you see
exactly what's going on, you see the other data
show that in sone districts all across the
country, there are very high application rates.
In other districts, very low And |like, to be
honest, we don't know why that's occurring. You

know, in ny mnd, the way | think about it, it's
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like the flip side of mnor role, right? | know
t he Comm ssion has struggl ed over the years.

Li ke why don't nore district court judges give
mnor role, right? |In drug cases certainly.

And you've given advice a few tines about that,
and your data will show |Ii ke, whether that's

wor ked or not.

But the mnor role adjustnent in 2Bl.1,
| think is even worse. There's even a |ower
rate. So |like what | cone back to, is this
actually just a cultural issue? Does this have
anything to do with case |l aw? Does this have
anything to do with sort of prosecutori al
objectives? O is this just the culture in
various districts, whether driven by the U S.
attorney's office, the probation office, or the
judges that we either apply -- you know, we seek
out and apply sophisticated neans, or we don't.

Like | see that in ny district, | cone
froma very large district and, you know, to
draw on the mnor role, sort of counterpart to

this, there's very nmuch a cultural issue. Wen
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| started in the office, half of ny cases were
drug inportation cases. And like the only
things at issue, sone cases went to trial, but
nost pled. And so at issue would be acceptance
of responsibility, safety valve, and m nor role.
Hal f the judges always gave mnor role to
couriers. About a third, never did. And then
the remai ning judges, it would be a case by case
basis. | think the sane holds true, although
not based on data, based on sort of ny
experience in courtroons that, you know, certain
prosecutors, certain probation officers, and
certain judges have just enbedded views of what
sophi sti cati on neans.

The ot her problemthat we see is, and
again, | touched on this in ny opening renark,
that we don't think it's sound or fair
sentencing policy to hold soneone accountabl e
for just participating in a sophisticated fraud
i f they had nothing to do wth creating that
sophi stication. Like nmany of these fraud cases

are very hierarchical, right? Like |I have a
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heal t hcare fraud case where there's essentially
a CEQ COO and CFO and | have a client at the
very bottomand he's just taking orders. He's
writing checks. Wereas the CEO created 100
shel | conpani es, created 100 bank accounts. But
at the very lower level, ny client is just
performng a very limted function. And under
t he gui deline, because he's involved in that
sophi sticated schene, he would be eligible for
this adjustnent. So | think I answered nore
than I -- than you wanted ne to.

CHAIR REEVES: No, no. | -- I'mtrying
to find out what's going on between M ssi ssi ppi,
Jackson, Biloxi and Oxford and G eenville.

COW SSIONER WONG  |I'm-- | don't know
I f you were here when Judge Chang started off
the today, but it's hearkening back a little bit
to one coment he nade, which was that where the
gui delines are dealing with nore of a standard
as opposed to what he called a concrete fact,
that there is discretion and he -- you're giving

the exanple of mnor role. O course, we still
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have mnor role. And | think anytinme it's sort
of a standard, we recognize that baked into that
system there's going to be sone discretion.

The exanpl e he gave was post-of fense
rehabilitation. O course, we are proposing,
you know, there's an anendnent on post-offense
rehabilitation.

And so | guess | wonder if, you know,
does that necessarily nean that, |ike what in
this particular context makes us feel that that
di scretion is just so beyond the bounds when we
have many exanpl es of situations where there is
going to necessarily be discretion where there's
sonme kind of relative judgnent nmade, which m ght
in here in many parts of the guidelines. And so
iIt's just an observation, | guess.

M. R edel, do you al so have, maybe
related to this, any reaction to what mght lie
behi nd sone of these inter-district --

MS. RIEDEL: Yes.

COW SSI ONER WONG.  -- question?

M5. RIEDEL: As a federal prosecutor
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for nore than 20 years and soneone who's
prosecuted cases across the country, and now ny
role at EOUSA who was intimately involved with
the types of cases across the country. The
answer lies in the fact that we have 94
different U S. attorney's offices that have
different comunities and respond to different
needs, different types of crinmes and different
enphasis. The districts that are very snall,
like smal |l districts, like the ones in the South
M ssi ssippi -- southern M ssissippi, all of
their AUSA's are generalists. They have |ess or
fewer | aw enforcenent resources. They're doing
nore violent crinme, they're doing nore drugs,
nore reactionary crinmes. And their white col or
crimes, frankly, that they have the capacity to
do are often | ess sophisticated. That's just
the reality of the resources that they have.
Conparing that to sonepl ace that has,
i ke Nashville, just because sonething is a
nei ghboring state doesn't nmean the districts are

the sane. |I'Il conpare our districts, because

Neal R. Gross and Co., Inc.

233

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

|"'mfromthe Mddle District of Florida that
al ways feels |ike the redheaded stepchild
conpared to the Southern District of Florida.
They have tw ce as nmany prosecutors as we have
in the Mddle District of Florida. Even though
we are also an extra large district, they have
nore than twi ce as many | aw enfor cenent
officers. They bring nore white collar cases.
They bring nore sophisticated and difficult
white collar cases. W would not ook to the
Sout hern District of New York, which is hone to
Wal | Street and does the nost conplicated
financial crines and conpare themto what goes
on in Arkansas, which may do a white coll ar
crime that sinply involves lying to your

nei ghbor to get themto invest in your, you
know, you want to sell soap and it's a pyramd
schene. That is why there are di screpanci es.
And this could be an education issue, it could
be a victimissue, but sinply saying
geographically, that shows that the guideline

enhancenent doesn't work. | don't think truly
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captures all of the context.

And to your point, this is guidance
that we ask judges to keep in m nd when
sentencing and to use their discretion. That's
why we give them exanples. That's why we have
hel pful | anguage. And we rely on judges
practitioners and the probation officers to
gui de that process. | saw M. Luria here, he
did a bunch of my PSRs. He told ne no to
sophi sticated neans on nultiple occasions. So |
as the prosecutor thought it was sophisticated,
he thought sonething else. The defense attorney
t hought sonmething else. The judge was able to
| ook at the guideline and the case | aw and nmake
a judgnent call.

MR CARUSO If | may? And again, just
to be -- just to be clear, our starkest exanples
are interstate where -- | agree, conparing the
Southern District of New York or the Southern
District of Florida with smaller districts is
not the nost appetence conparison. So that's

why we | ooked for, you know, the two districts
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in Mssissippi and two out of the three in
Tennessee. Because if you | ook at the Western
District of Tennessee with Menphis in the mddle
with Nashville, again | don't know if there are
differences in resources or priorities. And
that is sonmething that the Conmm ssion can figure
out .

But to your point about Judge Chang's
comrent, you know, | would say we're in
agreenent with himwth regard to this guideline
when we're tal king about, |ike what we consi der
very broad and vague gui del i ne | anguage about,
especially conplex or especially intricate. O
course, you're going to have divergent views of
what those terns nean, especially when you're
trying to find facts. And that -- and that's
why the Defenders propose nore criteria. Now,
again, is this anti-sinplification? Maybe. But
we think with nore criteria and stronger
| anguage, that is a -- that is a way to snooth
out all these disparities in application that we

See.
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CHAIR REEVES: Oh, yes. Meisler?

COW SSI ONER MEI SLER M. -- M.
Caruso, | think earlier you were tal king about
the different reasons that could explain sone of
these disparities. You nentioned case |aw as
bei ng one of them And |I'mjust curious,
because -- let's see, it said tine up. It seens
i ke some of the case law that | think was cited
I n the Defenders' subm ssions and others is
quite a bit older, I think predates the 2015
anmendnment that you tal ked about, which |
under st ood have narrowed sophisticated neans to
make it nore defendant specific in certain ways.

So I'mjust wondering if you think that
part of the problemcould be that circuits have
carried forward ol der, pre-2015 standards in a
way that's not commensurate with the changes the
Comm ssion neant to effectuate, and if that was
a way, one way to get at sone of the breath
concerns that you nentioned?

MR. CARUSO That could be. | haven't

| ooked at that specifically. And again that we
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can follow up and submt comments after the
hearing. You know, aside fromthat, because

t hat does happen in many contexts. There is
this carry over depending on, you know, sort of
the level of litigation and sort of the
attention of the courts.

You know, the other issue that | can --
that | have to raise that | don't think can be
ignored in terns of guidelines, specific offense
characteristics, is the concept of harm ess
error at sentencing now. So for exanple, in ny
district and again, this is not every judge, but
so for exanple, if the litigants are arguing
over a sophisticated neans adjustnent and they
bot h have cases to nake, a judge can say, you
know what? Either way, it's not going to inpact
my ultimte sentence under 3553(a). So
that's -- that -- that's another issue that our
crimnal legal systemhas to confront that
per haps now, because of these harm ess error
rules, there's not going to be this full

throated litigation that's going to devel op case
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law like it didin the -- like it did in the
past. And there's no sort of common | aw of
sent enci ng because district judges by and |arge
don't publish their sentencing orders.

COWM SSI ONER MEI SLER: Thank you.

CHAI R REEVES: Yes. No, no, no. (o
ahead, Commi ssioner Mirray.

VICE CHAIR MURRAY: So | fully
appreciate -- oh, first of all, thank you both
for being here. But | conpletely appreciate
what you all have been sayi ng about
adm ni sterability and about drafting. My guess
is that part of what is driving nmaybe your
different views on this is that probably, M.
Caruso is a little bit |ess excited about
Chapter |1l enhancenents than --

MR. CARUSC A lot.

VI CE CHAIR MURRAY: -- than just
thromng it out there -- than Ms. R edel. But
" mwondering if it's possible to kind of like
bracket those issues to just talk about whether

sophi sticated neans nake sense if we were able
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to abstract those things as a kind of retail or
whol esal e t hi ng.

So do we think that sonme crines are
nor e aggravated by bei ng sophisticated than
others or do we think that if we were able to,
you know, not increase severity and not have
drafting errors and not have disparities, it
woul d make sense for it to be kind of a thing
that woul d be applied across the board?

MR. CARUSO So across the board, |
don't know. But with regard to 2B1.1, | think
the answer is yes. And | think this is where we
are in agreenent, as part of our definition, |
think we call it an inpact, the Departnent of
Justice calls it effects, or | have that
opposite. So | think there is a rational
sentencing policy to | ook at a person who
devi ses, you know, based on the | anguage of a,
you know, highly skilled or difficult to detect
a sophisticated crine to hold them nore
responsi bl e than a person who does not.

M5. RIEDEL: Agree. W have extrenely
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limted resources to protect the public to
detect crines. And if you're hiding, concealing
t he nmechani sns of those crines, your identity,
and the proceeds of those crines, regardl ess of
what it is, if it's drug trafficking, those
peopl e's guidelines should reflect that. Their
crimes go on longer. They commt nore harm
They hurt nore people. They require nore
resources that are very in demand and their
gui del i nes should reflect that.

CHAI R REEVES. kay. GCkay. GCkay. One
nor e.

VICE CHAIR MATE: | think this is a
qui ck one, but it's just a clarification

guestion. Just because | wanted to nmake sure

that | was hearing this correctly. In the
di scussi on about technol ogy and the -- you
were -- Ms. Riedel, you were tal king about, you

know, kind of, we don't want this to apply, you
know, to -- you know, all the -- to, you know,
YouTube and things that aren't, you know, that

sone people mght view as energi ng and ot her
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people wouldn't. But the -- in your proposed
definition, you go about that by just striking
the limtation of advanced or energi ng and keep
technol ogy. And then |I'm | ooking at the

Def enders' suggestion for the definition, which
doesn't have the termtechnology. And so |I'm
wondering whether there -- just kind of a --

So is the Departnent's position that
technology is a factor courts should be
considering in the sophistication and is the
Def enders' position that it's not necessarily,
or --

M5. RIEDEL: | don't think we're that
far apart on this and maybe the verbi age --

VICE CHAIR MATE: That's kind of ny
guestion. Yeah.

M5. RIEDEL: -- suggests that it is.
think the Departnent's position is new and
energent technol ogy creates nore probl ens than
it solves. | saw in one of the subm ssions,
they said, new and energent using |like Al.

Every single tine you hit in a Google search
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you are using Al. W -- if we use terns |like
that, it becomes so inherently subjective, it's
not anchored on anything. The word
sophi sti cated, conplex, those things can refer
back to the nature of the crinme and the tools
that they use to commt that crinme. Wichin --
of course, can, may include technol ogy, but we
don't talk about other things. W don't talk
about using false identities when that's
certainly a |l evel of sophistication. And |
think the Departnent's position is it should be
nore like that. A factor, but to put it front
and center creates confusion and can potentially
really narrow it or ridiculously expand it,
right? You can have sone judges that say, oh,
use WhatsApp. This tells nme technology and it
beconmes de facto. W don't want that. And
then, you can have sonebody el se that says,
well, this isn't new and energent because it's
been out for two years and they're an early
adopter and then, it becones inpossible to ne.

MR. CARUSO So nostly agree with Ms.
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Ri edel's comments. So we do agree that there
shoul d not be a focus on advanced or energi ng
technol ogy, but we al so believe that the word
“technol ogy" shoul d not appear in the specific
of fense characteristics. Because | think that
wi Il naturally drive judges to | ook at

technol ogy. W don't think that should be a
focus, although it should be a circunstance, of
course, they could | ook at.

COW SSI ONER WONG.  Thank you. That
was really helpful. And thanks for your
I ndul gence.

CHAIR REEVES: Al right. Thank you
all --

COMM SSI ONER WONG  Thank you.

CHAIR REEVES: -- so very nuch.

MR. CARUSO  Thank you.

CHAI R REEVES. CQur eighth panel needs
no i ntroduction, but | have to do it because
these -- they represent the perspectives of our
Advi sory Goups. And | thank you all for being

with us again. Abraham Rein, who is -- who w |
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provi de the perspective of the PAG the
Practitioner Advisory G oup. Joshua Luria again
from POAG our Probation Advisory G oup. Dr.
Carl Reddix with our Sentence | npact Advisory

G oup. And Jam Johnson again. Boy, you're
doing triple or quadruple duty. Perspective of
our TIAG And of course, M. Quasebarth for our
VRAG our Victins' R ghts Advisory G oup.

M. Rein, could you get us started,

pl ease?

MR, REIN. Sir, thank you again, Chair
Reeves and nenbers of the Commssion. It's a
pl easure to be back. | have two primary points

| want to make about a sophisticated neans
proposal . Nunber one, I'll say briefly, it
seens to us at the PAG that Option 1 under the
proposal , adding an adjustnment to Chapter I
that would be -- have to be analyzed in every
singl e case, you know, does this robbery, this
drug offense involve sophisticated neans is
problematic for a variety of reasons. Not |east

because sophisticated neans is proven to be

Neal R. Gross and Co., Inc.

245

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

problematic in a problematic concept in
practice. And that's true for a variety of
reasons as well, which I'lIl get to next. So
that's point nunber one. W think adding an
adjustnment to Chapter I11, it would be anal yzed
In every case is a m stake.

My second point is nore fundanental and
It has been covered, | think, to a great degree
al ready today, so I'mgoing to cut short a fair
amount of what | have witten on the piece of
paper here. But to state it sinply, our viewis
t hat sophisticated neans has proven in practice
to be unworkable and is not really tied to
culpability or at |east independently of other
factors that are captured in other ways in the
gui del i nes.

So why do I say this? Again, I'll cut
this relatively short, but nunber one, it's
applied inconsistently for reasons that have
been -- that are -- ny friends at the Federal
Def ender have al ready di scussed. And nunber

two, it's a highly abstract concept and think of
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the distinction that Judge Chang nade between
concrete facts and standards, which, you know,

hi ghly abstract is not necessarily inits -- of
itself, always a problem But in this
particular case, it's problematic because it's a
constantly noving target.

What's sophisticated today is likely to
be commonpl ace tonorrow for reasons, again, that
we' ve already tal ked about. The technol ogy
exanples that | think generally are -- seemto
be reaching an agreenent on. Energing
technology is probably not a workable basis to
ascribe culpability to a particul ar defendant,
just because it's relative to what is energing
and what's energi ng changes at any given
hi storical nonment. And that's a difficult thing
to ask judges and litigants to keep track of
Wi t hout sone sort of expert-driven litigation in
every case.

And | would add that the |anguage in
t he proposed anendnent doesn't really fix this

problemand that's not to fault the drafters,
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but that's the -- it's a -- it's a feature of
the problemitself. It can't really be fixed.
The | anguage -- the proposed | anguage, as it has
to be, is phrased in ternms of -- in relative
terms. More conplex than typical or every day
or ordinary, but what's typical every day or

ordi nary changes constantly. And agai n,
difficult to ask litigants and courts to stay on
top of that.

Sophi sti cated neans has al so been
subject to what | think of as concept ual
inflation over tinme and |I'mnot sure that this
has been covered to a great degree yet today,
but it's a pretty straightforward concept in
itself. You know, courts -- we have in our

witten subm ssion, exanples of courts

finding -- forging docunents using a PO box.
|"ve -- | ooking at, you know, case |aw | ast
ni ght, found exanples of courts finding -- using

an alias to be sophisticated neans. Disguising
the origin of funds. It seens to us that it's

just not proven to be a workabl e concept,
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because it's so abstract and it's gotten to the
point where it's essentially neaningl ess.

The thing that | think distinguishes
the PAGs view fromwhat's already been
di scussed today is -- or somewhat distinguishes
our viewis here's what we think should be done
to address this issue. W think the abstract
concept of sophisticated neans shoul d just be
taken out of the guidelines and it should be
replaced with the concrete facts, to use Judge
Chang' s concept, that are listed as exanples in
the coomentary. So we have concrete exanpl es of
sophi sti cated neans appearing in the comentary.
The commentary says sophisticated neans and this
Is true everywhere. Sophisticated neans is used
In the existing guidelines.

Sophi sti cated neans incl udes hiding
assets and transactions using fictitious
entities, corporate shells, and/or offshore
financial accounts. You know, if that's what
we' re tal king about when we're tal king about

sophi sticated neans, let's specify that and
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|l eave it at that, take away this difficult to
apply abstract concept that everyone seens to
agree is problematic in one way or another and
leave it at that. And with that, | wll stop
and | wel conme any questions. Thank you.

CHAIR REEVES:. Al right. Thank you.

M. Luria?

MR, LURIA: Thank you again for the
opportunity to give POAG s position. POAGis in
support of finding ways to i nprove the way
sophi sticated neans is captured within the
guidelines. W believe that it -- if either
option, one or two are adopted, both would
benefit fromnore definitions and exanpl es.
Wiile we are in favor of this change bei ng nade
t hrough anending into Chapter I1l, there are
areas that could be better clarified.

For instance, there are certain terns
whi ch could be interpreted narrowmy or broadly.
The word typical can have alternate
i nterpretations, depending on the circunstances.

This can readily be seen in 2B1.1 cases. Wat
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is typical in awre fraud case is not always
typical in a bank fraud case, though both are
captured by 2B1.1. Wen we conpare a case to
all 2Bl1.1 cases, it may be that certain types of
cases are naturally nore sophisticated than a
typical 2B1.1 offense. For exanple, in general,
bank fraud cases are nore conplex than fal se
statenent offenses. |If a bank fraud case is
conpared to all the cases that fall wthin
2B1.1, it may be that nore bank fraud cases
receive the adjustnent. However, if we conpare
a bank fraud case against other simlar bank
fraud cases, that narrower focus coul d inpact
the outcone. It would help to provide gui dance
on how broadly or narrowmy this should be

I nterpreted.

Wil e POAG i s al so supports an increase
based on advanced or energi ng technol ogi es, we
suggest not including the additional bracket
| anguage. The terns routinely enployed and
everyday user can have different baseline

I nterpretations depending on the type of offense
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and even where the offense is commtted. The
term everyday user has simlar application
I ssues, as it is unclear whether it would be
interpreted broadly to be any person or narrowy
to be individuals who conmt an offense of this
t ype.

Simlarly, the other bracket that
I ncl udes nore specialized, elaborate or unusual
way, and ordinary user also have definition
chal |l enges that could lead to disparity. POAG
believes that it would be nore appropriate to
use neither bracket |anguage and sinply stop at
energi ng technol ogies, which in and of itself
has sone surnountabl e chall enges. Energing
technologies is hard to define and we suggest
that the Comm ssion clarify if the energing
t echnol ogy was based on the tinme of the offense
or the time of sentencing. Further, it is
difficult to pinpoint when technol ogy has noved
fromenerging to general adoption. For exanple,
at one point, email was energing technol ogy, but

over tinme, it becane sonething everyone uses.
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If we | ook back at the history of email, we may
be able to determ ne when it was no | onger
energing, but that tineline may differ between
districts and even within districts.

Pi npoi nti ng when a technology is no | onger
energing while you're living in that nonment
woul d probably be extrenely difficult.

POAG bel i eves that exanples in the
comrentary may provi de gui dance on how to work
wWith this termnol ogy. PQOAG supports Option 1
Creating a new Chapter |11 adjustnent that
repl aces the existing specific offense
characteristic related to sophisticated neans.
Thi s change would allow for consideration of
sophi sticated conduct in all Chapter II
of fenses. There has been an increase in the use
of cryptocurrencies for illicit purposes, in the
use of the dark web for a variety of offenses,
not just fraud-related. 3D printers are
becom ng nore wdely available. Artificial
intelligence is a cutting edge technol ogy that

coul d be used for nefarious purposes. W knows
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how we m ght see these technol ogies used in the
future. What technol ogies may follow then? For
t hese reasons, it seens prudent to all ow
sophi sticated neans to be considered in a
br oader sanple of cases. W also support this
bei ng an of fense-based standard and do not
support the bracketed nens rea | anguage. The
nmens rea standard can create application
probl ens that may be conpounded by havi ng
of f ense- based standard foll owed by a defendant -
based nens rea standard.

Lastly, we suggest retaining sone of
the applicable exanples fromthe current
sophi sticated neans comment ary.

Thank you for the opportunity to share
our thoughts.

CHAI R REEVES:. Thank you, M. Luri a.

Dr. Reddix?

DR. REDDI X: Thank you, Chair.

CHAI R REEVES. WMake sure your
m cr ophone is on.

DR. REDDI X: Ckay. Thank you, Chair
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Reeves and t hank you, comm ssioners, for we have
anot her opportunity to make the Sentence | npact
Advi sory Group's positions clear.

The interpretati on of sophisticated
nmeans i s anbiguous, difficult to apply, and
duplicative of other enhancenents.
Unfortunately, this enhancenent has the strong
potential to subject people to double
puni shnent. Conm ssion has proposed redefining
and refining the definition to provide -- of
sophi sticated neans provide greater clarity and
consi stency for federal judges. Wen
considering this sentencing enhancenent, the
proposed -- SIAG specifically supports Option 2
of your proposed change. Expanding its
application by noving it to Chapter IIl as
contenplated in Option 1 would significantly
wi den its reach and ri sk enhanci ng sentences in
a far greater nunber of cases. Such a shift
woul d extend the enhancenent beyond its current
scope to create substantial concerns about over-

appl i cation.
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In an era of rapidly evolving
t echnol ogy, the Comm ssion cannot and shoul d not
attenpt to catal og every technol ogi cal tool or
nmet hod that could potentially qualify as
sophisticated. Rather, trial courts are best
positioned to assess whether a defendant's
conduct satisfies a proposed definition based on
the specific facts of each case. Critically,
t he enhancenent shoul d focus on how the offense
was carried out or conceal ed, not nerely its
size, duration, or its financial inpact. This
determ nati on shoul d be gui ded by, nunber one,
meani ngful conplexity and its structural
operational or technol ogical conplexity. And
that's what should informthe anal ysis.

Secondly, heightened difficulty of
detection, conduct that goes beyond ordinary
conceal nent practices, such as the use of nmulti-
| ayered corporate or financial structures,
multiple internediaries, or advanced
t echnol ogi cal systens designed to frustrate

detection should informthe application of this
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enhancenent. To pronote uniformty and avoid
over - application, the Conmm ssion shoul d
expressly identify certain practices as standing
al one do not qualify as sophisticated neans,

i ncl udi ng routine use of conputers, enuil,

wi del y avai |l abl e communi cati on devi ces and

servi ces such as WatsApp or Signal and the use
of shell entities where their structure does not
materially increase conplexity or materially
conceal the offense.

Judges shoul d focus on the defendant's
speci fic conduct when determ ni ng whet her the
enhancenent applies. The inquiry should assess
the defendant's intentional involvenent and role
relative to conplexity of the charged offense.
Thi s enhancenent shoul d not be inposed solely
because co-conspirators enpl oy sophi sticated
nmeans. Absent the proof that the defendant
personal ly used, directed, or know ngly
expl oited those nethods should it only apply.

Finally, SIAG urges the Conm ssion to

address the existing inconsistencies across
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circuits. Federal judges should be provided
with a precise uniformand objective framework
to ensure consistent and fair application of the
sophi sti cat ed neans enhancenent nati onw de.

Thank you.

CHAI R REEVES:. Thank you, Dr. Reddi x.

Ms. Johnson?

M5. JOHNSON: Thank you, Chair Reeves,
agai n.

CHAI R REEVES. WMake sure your
m cr ophone - -

M5. JOHNSON:  Yeah.

After lengthy discussion, TIAG elected
not to take a specific position on sophisticated
nmeans. This is, again, one of the enhancenents
that we do see in Indian country, but not with
great reqgularity, but we have neverthel ess seen
It enough that we have observed, as have many
ot her peopl e have spoken today, that it is
I nconsistently applied and that there is a | ack
of clarity as to when it is appropriate to apply

it.

Neal R. Gross and Co., Inc.

258

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

And that is -- we had a | ot of
di scussi on about that and I would like to
respond to actually M. Misler's question from
alittle bit earlier about the anchoring effect,
whi ch | think ani mates our concerns about giving
exanples. To provide a very concrete exanple of
what you were tal king about, about old case | aw
being inported even after anendnents, | actually
was working on a case recently where -- a
financial fraud case where a substantial anount
of nmoney had been returned to victins prior to
the detection of the fraud. And prior to 2001,
when 2Bl1.1 and/or 2B2.1 and 2T1.1, that nerger,
there was a body of case lawin -- anobng certain
courts that said that |oss anount in cases |ike
that could be determ ned by anobunt to put at
risk. So you got no credit for any noney that
you return to peopl e.

When those gui delines were nerged, the
commentary very specifically says anounts put at
risk no | onger has any application to | oss

anount in these cases. Coul d not be clearer.
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In ny case, | had a prosecutor cite a case
saying, well, anmounts put at risk are an
appropriate -- are appropriate for |ost
calculations in this case. And | |ooked at the

case and it was pre-2001 and so | was liKke,

oops, the prosecutor nessed up. I'mgoing to
cite this anendnent, but, you know, | take the
case, | shepardi ze the case and | find out that

this anmounts put at risk case has been cited by
courts in 2004, 2005, 2006 for the sane
proposition well after the change has been nade.
And | think that that's what's
animating a | ot of our concerns about these
exanples, is that things tend to creep into the
case law that then nmake it very hard for when
changes actual |y happen in technol ogy and things
like that to get rid of them So if you have
cases saying the use of email is a sophisticated
neans, it's very hard to approach a judge and
say, look, email is not sophisticated. Like, |
know t hat we have 50 cases saying email's

sophi sticated neans and so we don't oppose a
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sophi sti cat ed neans enhancenent, but we all
agreed that it needed to be sonething that nade
it very clear that sophistication was to be
assessed relative to offenses occurring now of a
simlar Kkind.

You know, with all respect to M. Luria
here, cryptocurrency, nmaybe that's a
sophi sticated neans now. |s that going to be a
sophi sticated neans in five years? |'m not
sure. And so if you wite cryptocurrency into
the guidelines, are we going to be sitting here
in 10 years now tal ki ng about how 80 percent of
fraud defendants are getting this enhancenent
because, you know, the word cryptocurrency is in
the guideline? And so TIAGreally only supports
this anendnment to the extent that it could be
made clear that it really needs to apply to
things that are the nobst sophisticated as, you
know, conpared to simlar crinmes existing in the
United States today.

So thank you.

CHAI R REEVES: Thank you.
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M. Quasebarth?

MR. QUASEBARTH. Thank you, Chair, and
good afternoon, everyone, again.

Let me admt -- just let nme turn ny
m cr ophone on. Thank you.

CHAI R REEVES:. Energi ng technol ogy.

MR, QUASEBARTH: |'mnot 79 years old
li ke the DQJ attorney's father. But anyway,
got ny m crophone on.

We're not experts in our group on
sophi sticated neans. Let ne just admt that
right up front. |In our work representing crine
victinms in crimnal cases, we're working on
their behalf. W don't litigate issues of
sophi sticated neans. But in our discussions, we
do have a sense of what nmay be valuable to crine
victins in this area. And in our public
comment, we cited to a nunber of cases from 2022
and 2024 where the federal courts have applied
sophi sticated neans. And | won't go through
those details because you've got it in the

public comment.
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But the Victinsg' Ri ghts Advisory G oup
supports the Comm ssion's Option 1, inclusion of
sophi sticated neans in Chapter 111
Technol ogi cal devel opnents make it far easier
for crimes to be commtted, which harmvictins
financially and in non-econom c ways. And
Option 1 seens to us to be the nore
conpr ehensi ve application of a sophisticated
nmeans adj ustnent than the Option 2 proposal.

The technol ogies that allow crimnal offenders
to be less identifiable directly affect crine
victins. And those changi ng technol ogi es nmake
it nmore difficult for law enforcenent to

I nvestigate and prosecute those cases, nmaking it
easier for victins to be harned.

The broad scope of harnful crim nal
activity using sophisticated neans includes
broad and econom c harns, but also applies to
other violent offenses as well that affect
victinms. And that may include drug trafficking,
chil d pornography, sexual offenses, and

terrorism It also allows crines to be
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commtted in the United States, but it m ght be
based frominternational |ocations or novable
jurisdictions wwthin the United States. So we
understand the inportance of being able to

addr ess sophisticated neans and to try to
capture the new technol ogi es that cone out.

I n our research, you know, we | ooked at
sone cases, we read the responses to your
priorities since |ast week when we had public
coment available, as | have read and many ot her
nmenbers of our group were able to read sone of
t he public coment, including fromthe DQJ and
from POAG and | heard comments here today. W
ask the Conm ssion to strongly consider the DQJ
recomendati ons here as to the appropriate
pl acenent and the definition of sophisticated
needs.

Thank you.

CHAIR REEVES:. Al right.

Thank you all. Any questions fromthe
conmm ssi oners?

Yes. Conmm ssioner Wng?
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COW SSI ONER WONG  Thank you all for
bei ng here agai n.

It seens to ne like we're getting a | ot
of commentary on various different strands, and
the way |I'mthinking about this, there's, like,
a first order question, a second order question,
and a third order question.

The first order question is what
Comm ssioner -- Vice Chair Miurray asked the |ast
panel, which is, if we take a step back here,
are sonme crimes nore sophisticated than others?
And | think there was consensus at | east on the
| ast panel that, yes, there are. Then | think
the second question is, so if we agree that
there are sone crines that are nore
sophi sticated than others, the sophisticated
nmeans enhancenent only applies to fraud tax and
noney | aundering. Do we think those are the
only three crines that have a differentiation
bet ween nore sophi sticated versions of those
crimes or not? And | think, fromny perspective

and fromthe exanples, sone that we've seen,
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that certainly, we would think, once we can see
that there are nore sophisticated crines, that
that can apply to violent crines as well. Not
that -- that's certainly not limted to white
collar crines, right? There can be nore
sophi sti cat ed ki dnappi ng schenes, burglary
schenes, child abuse, sex crines and the |ike.

And then, it seens like then, if we
acknow edge it's not |ike there's sonething
specific and unique to these white collar crines
where there's nore -- sonehow nore diversity
there, so there needs to be a sophisticated
means differentiation within white collar. It's
not like all these other crines, all the crines
are routine, so there's no need to try and
differentiate. Then | think then we're |eft
with one strand of the commentary here, which
s, well, is there a way if we had our druthers
of stepping back here, thinking about ways to
differentiate, recogni zing that sophistication
isn't limted to fraud, tax, and noney

| aundering? Are there ways to bring clarity to
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t hat anal ysi s?

And then, | think, really, what we're
left wwth is a very practical question, which
i's, how would we provide clarity? 1Is it through
goi ng through as many exanples as we can? And
the nore exanples you can that elim nates
di sparity because you' ve given exanples, or is
there a trade-off? Because technol ogy evol ves.
You know, there are changing things in society
all the tinme and we prefer, because of that
trade-off, to go wwth a | ooser, nore standard-
i ke discretionary judgnent.

Because | | ook at even what the
Def ender suggested for their |anguage here.
They're saying -- they're suggesting -- | nean,
If you take the concrete exanples of technol ogy,
i ke, obviously, | think we recognize that's not
only used in fraud tax and noney | aunderi ng.

But even if you take the nore, you know, highly
conplicated, entailing great skill, conceal nent,
difficulty in detecting and investigating, those

are clearly not just limted to fraud tax and
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nmoney | aunderi ng.

|s there a way that -- you know, as we
westle with that third question of how do
you -- is there a way to just provide a nore
concrete, clear standard or build consensus on
where al ong that spectrum of exanples versus
di scretion is the optimal point? Like, would it
be sonething like just stressing that
sophisticated is this discretionary judgnent,
but should be narrowy construed and reserved
for nore extraordi nary cases? You know, anyway,
| just want -- | feel like, in some ways, we're
getting lost in all three of those and if there
are practical thoughts on that |ast question on
where do we want to be along that spectrum of
cl ear exanples versus a discretion or a
di scretionary standard or, like, a narrowy
specified discretionary standard, where could we
constructively go? That woul d be hel pful.

MR LURIA: So I'll take a shot at it
if that's all right.

| think what |'ve heard a | ot today and
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seen a lot in the witing is a |ot of concern

about what technology is. | think it's nuch
nore -- technol ogy's nuch nore nethodol ogy to --
than it is a sophistication. |It's a nethodol ogy

for doing sonething sophisticated and we're nuch
nore in awe of the new technol ogy because it --
because of its newness, it can kind of banboozle
people nore easily. You know, if |I'mthinking
about a drug case that's sophisticated or a gun
case that's sophisticated, a |lot of those are
going to be traps, things that are built into
itens to conceal it. That is not new
technology. That's, |ike, sonmething fromthe
15th century kind of technology. But it's the
use of that technol ogy, that nethodol ogy to
engage in sonething that's concealing, that's
i ntended to conceal sonething or to hide
property or to -- you know, sane thing with
| ayering. Layering is hiding property, hiding
my identity.

So maybe a -- an - a way to approach

this issue is not to focus on the technol ogy
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conponent as nuch as what are sone of the things
that are intended to achi eve by sophistication.
How -- you know, what am| trying to achi eve?
And we're not focused on the nethodol ogy then,
but these are the things that sophistications
that -- is attenpting to achieve and these are
sone net hodol ogies that mght facilitate that.
These are synptons of that sophistication, if
t hat hel ps.

COW SSI ONER WONG.  @Gun conceal nent.

MR. LURIA: Concealnent. Certainly
concealing identity, concealing property,
creating layers, creating higher avenues to
victins, to allow for, you know, information to
go back and forth with them You know, that
kind of access. So | nean, you're not really
focused on the technology so nuch as what are we
trying to acconplish in that sophisticated
conponent. And what are those net hodol ogi es
that m ght be brought to bear to make that
endeavor successful ?

MR REIN. If I may, Comm ssioner, just
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to respond to your direct question, you know,
where on the spectrum do we want to be between
hi ghly abstract and highly specific, | think the
PAG s viewis nore specific is better. You
know, all -- | -- everyone seens to agree or
maybe -- that's probably overstating it, but
many of us seemto agree that there is a -- one
of the issues with sophisticated neans is it's
not applied consistently and it's very difficult
to apply because the -- what -- the standard is
sonething that's always going to be changi ng.
So the nore specific we can be, the better in
terms of -- because that addresses that issue.
And as | said, the PAG s proposal is get rid of
t he concept of sophisticated neans altogether.
Just list the specific concrete exanples that
are in the commentary. You know, we know
that -- we know that the Comm ssion thinks those
exanples are nerit and enhancenent. Let's just
limt it to those exanples. That's easy to
apply.

The other sort of -- the other thought
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| have about this discussion is we should

think -- | would recomend and this is coni ng
fromnme speaking for nyself. | haven't spoken
to the other nenbers of the PAG about this. But
|'d reconmend t hi nki ng about what is it about
sophi sticated neans that we think nmakes it nore
cul pable, nakes it nerit greater punishnment?
And to what extent are those things not already
captured in other places in the guidelines? So
okay, |'ve heard sophisticated neans -- we need
to we need to address sophisticated neans
because it's a way of increasing the harm

Well, | think the level of harmis captured in
many places in the guidelines. W need to --
okay. That's one.

Another is we need to think about it
because it's a way of increasing the nagnitude,
putting aside harm | think the same thing is
true -- | think the magnitude of the offense is
captured in a variety of ways in the guidelines.
And another thing |I've heard is we need to be --

we need to pay attention to sophisticated neans
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because it nmakes the offense harder to detect.
And on that one, ny question is, nunber one, the
gui del i nes do capture obstructive conduct.

There's already a enhancenent for obstructive

conduct .

And nunber two, if the goal is to
deter, | don't think that -- | just do not
believe -- and this is an enpirical question and

| don't actually have the data to know t he
answer to the enpirical question, but | don't
believe that we will deter crimnals from
commtting crinmes and we -- that we wll cause
people to commt crinmes in ways that are easier
to detect by punishing it nore when they're
harder to detect. That's just another thought
to add to the to the conversation.

CHAI R REEVES. Anyone else wish to take

a stab at that? | saw --
DR REDDI X: | debate it.
Yeah. | think the issue is that, from

a previously sentenced individual, that we've

got plenty ammunition in the guidelines for the
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prosecutors to prosecute any and everything. So
the goal should be to sinplify the process.
And, you know, we are the nobst incarcerated
popul ation in the world. There's no other
country in the world that crimnalizes nore acts
than the United States of Anerica. So the goal
shoul d be not just -- | nean, obviously, you
want to punish crimnals. | -- |'mnot arguing
agai nst that, but the goal should be to sinplify
the process such that everybody understands the
consequences of an antisocial act and have sone
easily enotionally acceptable manner to accept
t he punishnent for the accountability thereof.
And by increasing the nunber of
enhancenents that the prosecutors have at their
di sposal does not increase deterrence. |t just
I ncreases frustration anongst the fol ks who were
defendants. So | would just encourage the
Comm ssion to be cogni zant of the real world
consequences of addi ng, you know, trenendous
nunbers of enhancenents because you certainly

don't spend as much tine on downward departures
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as we do on enhancenents.

CHAI R REEVES: Ms. Johnson, because you
put on your green |ight.

MS. JOHNSON: | did, and | think it was
the word "kidnappi ng" actually that made ny ears
perk up. | see M. Voit will be addressing you
later. | think he may be one of the few other
people in the roomwho has a | ot of experience
with a |l ot of kidnapping cases. |'ve done
probably, | don't know, 50, 75, which is
probably surprising to nost people there. Mbst
people sitting in front of nme who do not do
reservation cases and do not practice in
jurisdictions where there are reservations. For
the first 10 years that | practiced, kidnapping
was charged every single tine. Basically anyone
was detai ned for any anount of tine, even non-
physically, every -- alnost every assault was a
ki dnapping. Certainly, every robbery was a
ki dnappi ng. Now, there has been recent case |aw
in the 9th and 10th Crcuit that says that

actually, you have -- you do have to detain
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sonebody for nore than, you know, ten seconds,
nore than the one mnute that it took to take
the property off of them

But, you know, in ny experience, if you
want to tal k about what a nore sophisticated
ki dnapping is, it's anything that's nore
sophi sti cated than detai ning sonebody for a
mnute or two while you take their wallet off of
themor a mnute or two while you know, punch
themin the face, anything nore sophisticated
than that would be substantially nore
sophi sticated than what we were used to seeing.
Now, sonebody sitting in another jurisdiction
probably has a different view of what a

sophi sticated conducting | ooks like. And I

think that -- that's, you know, | think back to
what vice chair made -- the question that vice
chair nmade asked, which is that it -- this m ght

be a good reason to take a whol esal e revi ew of
the guidelines and to sort of go guideline by
gui del i ne.

| say, well, what does a sophisticated
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ki dnappi ng actually look Iike? And does it
matter? Does it matter whether you're in
Arizona or New Jersey, and what are the
ancillary inplications? | think that, you know,
as | said, you know, using a tel ephone in
connection of the ki dnapping or would be
probably sophisticated if you're just trying to
conpare it relative to the sort of baseline
ki dnappi ng offense that | generally dealt wth.
And so | think it is good to use sone caution
because crinme does | ook different nati onw de and
it would be -- | think it's good to be cautious
about unattended ancillary effects.

CHAIR REEVES: Yes. M. Misler?

COW SSI ONER MEI SLER: Just one
question for M. Rein. | found the PAG s
proposal very interesting about trying to be
nore -- nore concrete and going with a kind of
conduct or rul es based proposal instead of a
standard. But | guess |'mwondering if we end
up at the sane place. And so, the exanple you

gave before, which | thought was an interesting
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one, was alias. |If we cross out kind of

sophi sticated neans, and we're | ooking at the
concrete exanples that are given in the guide --
the existing gquideline, we get, you know,
conduct such as hiding assets or transactions.
So if you use an alias as the nmechanismfor

hi ding the assets for opening an account, it's
not in your nane.

Does the court just end up asking or
maki ng the sane kind of determ nation and get us
back to the sane pl ace?

MR REIN. So | have a very sort of
text based answer to that question, which is
| -- the way | read the | anguage is hiding
assets or transactions or both through the use
of fictitious entities, corporate shells, or
of fshore financial accounts. So no, using an
alias would not qualify it. You have to be
hiding in assets, hiding assets or transactions
t hrough the use of specific things that are
descri bed here.

COW SSI ONER MEI SLER: | appreci ate
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that. And | guess the broader point though ends
up being, do you think then the Comm ssion woul d
get -- be asked fromtine to tine, well, the
case |l aw says this doesn't qualify because it's
not on the list, but it sure seens like it's
very simlar to conduct that the Comm ssion does
deemto warrant an enhancenent, you should add
this on, we end up with kind of a | ong
| aundering list of things?

MR REIN. Do | think that could
happen? Yes. | think it would likely -- |
t hi nk people would Iikely ask the Conm ssion to
add things to the list. |'mnot sure that I
think it would be a good idea, but | think
there's definitely constituencies that woul d ask
for things to be added to the list. Yes.

CHAIR REEVES:. | have a follow up
question for you, Ms. Johnson. It seens that
TI AG supports the notion of talking about
exceptional cases, | think. And | think the
Defenders in there, things sort of identify sort

of said exceptional cases, but narrowy
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construed -- I'mtrying to grapple with how do
you identify those exceptional questions? And
|"mgoing to ask M. Luria to listen carefully
because | got to follow up to you as well.

| nmean, how woul d you grapple with
t hat ?

M5. JOHANSON: That's a very good
gquestion. | think there are actually ways of
addressing it, and I think that they are,
unfortunately, you know, the ways that spring to
mnd i nmedi ately are not ones that are
consi stent wth how things are typically done,
unfortunately, with respect to the sentencing
gui deli nes. For exanple, you know, |'mthinking
about the analogy in inmgration court where
there was a vast disparity between asyl um grant
rates between judges sitting in courtroons and
next to each other with identical client
popul ati ons, and one of the things that was done
to address that disparity was publishing
statistics. You know, what's your grant rate?

What's the grant rate of the person next door to
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you? |If they're really far apart, maybe you all
need to have a di scussion about, you know,
getting closer to the sane page.

| think that information provided to
j udges about how often they are applying this
versus how often other people are applying this,
| think that, if there's a general sense that an
exceptional case is sonething that is in the top
five percent or whatever nunber is reasonabl e,
that -- if soneone is applying this at a far
greater rate than that, then maybe it's tine to
reassess the definition of exceptional.

Now | don't -- the guidelines aren't

set up to do that kind of data neasurenent.

That's not -- so I'm-- you know, |I'mjust --
|"mtalking in the abstract. | realize that --
that's -- that would be sonething very difficult

to do within the current framework of how we
work. But | did find that the data that was
presented earlier about differences in
jurisdiction very conpelling. And | think that,

you know, we don't have -- or | don't think data
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has been provided to us about judge by judge
vari ance, but | suspect just based on ny own
personal practice that, if you took, you know,
Phoeni x -- | have practiced in Phoenix. PhoeniXx
iIs abigcity. | also practiced in San D ego.
San Diego is a big city, that there was a | ot of
within district variance as well with all due
respect to the Departnent of Justice
representative. | don't think that the

di fference can solely be expl ained by the fact
that well, in rural areas, you think see things
that are | ess sophisticated.

So | think that that data woul d be very
hel pful and may hel p judges as well, because |
don't think that judges are trying to overly
sophisticated neans. | think that everybody's
doing their best, but | think that people nay
not have a realistic anong all the other things
they're trying to do in the world, trying to get
a conprehensi ve vi ew of what ki dnappi ng of fenses
| ook like nationwide is really a Hercul ean task.

It's probably unfair to the general judges. |'m
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sorry. | hope -- it's the best | can do.

CHAI R REEVES: Well, and then, follow
up. M. Luria, you know, | was sitting here
t hi nki ng about, you know, the persons who
grapple with whether or not how this PSR and
stuff mght look |Iike where this issue of
sophi sticated neans nmay first sort of cone out.
How are probation officers, if you know, trained
on this? Because | can inmagine that there may
be sone officers or sone people who m ght think
the use of encrypted conmuni cations, devi ces,

t he Snapchats and the WhatsApp of the world and
see that as a little bit different fromjust
regul ar phones or a long tine ago, the beepers.
| guess if you sort of transacted your drug
transactions by using a beeper, nmaybe that was
sophi sti cat ed neans back t hen.

But when they shifted fromthat to
cel | phones, and cel | phones were not wdely in
use, then that m ght have been now that we have
all that and you have peopl e, the technol ogy,

the Apples and | don't want to call anybody out,
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but basically the conpani es pushing encrypted
devi ces. What does probation officers train --
| mean, are you training on that to sort of
suggest what m ght be sophisticated and what

m ght not be sophi sticated?

MR LURIA: So certainly, we |look at a
| ot of exanples that you guys have put in there
and that's not it to say that it's sinply, oh,
this matches that. |It's does it have the sane
objective. Does it have the sane, you know,
effort being put intoit? Does it -- is it
successful in terns of delaying things? Is it
successful in terns of hiding information? You
know, certainly there's a limt to the success.
They are before the court. So sonmewhere al ong
the way, it didn't work, but it may have worked
interns of as Ms. Riedel pointed out extending
the length of the offense concealing the
identity of the people for a short tine, giving
them greater access to a greater nunber of
victins or a greater anount of the assets of

t hose victi ns.
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So | think that we're constantly
westling wwth this to -- within the current
structure, this newer structure. It has a very
simlar conponent to it, but, you know, we do
| ook at case law. Wuld we go back and say
email? It mght be a binding case. Wuld emil
be sophisticated? | don't think that, you
know -- | don't think that we woul d because it's
beconme so commonplace. It's not a -- it doesn't
have that conponent to it. There are ways to
engage in sophisticated conduct even with old
technology. So there's still ways phishing
attenpts. | don't know how to do a, you know,
phi shing attack or a hacker or whatnot. | have
no hacker, you know, skill in that way. But it
certainly is, you know, enmail being weaponi zed
in sonme fashion to achieve a -- an illegal
pur pose. You know what | nean?

Wuld | apply a phishing attack as a as

possi bly sophisticated? Mybe. 1'd look at it
at |l east, but you know -- but even that was ny
exanple earlier email, it's commonplace. It's
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everywhere. That doesn't necessarily nean that
it -- it's outside of the real mof being used in
a sophisticated way. | think that's kind of why
t he smuggl ers hold concept is such an

I nteresting one because that's been around for
hundreds of years. And you still see it being
used. Why? Because it works. And so you know,
t he degree of technol ogy, the -- how cutting
edge it is only as interesting as the things
that are being done, what it's actually
attenpting to achieve. That's the part that |
think is really the aninus behi nd sophisticated
activity is certainly the technology is a
delivery nmechanismfor it. And we try to deal
with that, but we're really trying to get to

ki nd of what Conm ssioner Wng was tal ki ng
about, which is, you know, what's the underlying
core of this? Well, we're always trying to find

that, | think.

CHAI R REEVES. Yeah. Phishing exanpl e.

Wul d that get -- would that reach the

definition of Ms. Johnson and the Defenders'
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exceptional sort of case the use of regular
technol ogy to do exceptional things?

MR LURIA It's possible. It depends
on the phishing attack, honestly. And | inagine
that even within that, you're probably going to
see that in certain jurisdictions nore often
than you would others. So you know, we had that
di scussion earlier about one of the
jurisdictions where they just deal with violent
crime and so, if sonebody were to be doing a
phi shing attack fromthat jurisdiction, that
m ght -- even a sinple one m ght cone across as
very sophisticated, whereas sonebody doing it in
another jurisdiction, that's a little bit nore.
It's alittle nore comonpl ace that you m ght
have to elevate that. So there's always a bit
of a -- with that westling, there's always a
bit of a sliding scale with it, | think.

MR. QUASEBARTH. Chair Reeves, if |
could just junp in.

CHAI R REEVES. Yes, please.

MR, QUASEBARTH:. Foll owi ng up on what
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M. Luria just said. You know, the neans of
usi ng sophisticated neans in a place |ike South
Florida or New York City mght be entirely
different than in a nore rural area. And as far
as victins are concerned, victinms could be nore
suscepti bl e because they have access to that
technol ogy. They have email or they have
phones. So it's easier for them offender to get
in touch with peopl e these days because of the
technol ogy. And so there m ght be different
standards district to district on what is the
sophisticated neans is, and | think that's what
M. Luria was just addressing that sonebody in
rural area of your state could be nore
suscepti bl e than soneone in New York City and
the conplexity that sophisticated neans m ght be
entirely different.

CHAIR REEVES. |I'mjust trying to find
out what's the rural area versus the rural area
in Mssissippi to be 30 tinmes as high. That's
all. This is just amazing to nme | earning that

statistic through this year today. Anything
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el se fromthis esteened panel? Thank you all so
much. | think, now, we'll take a ten to 15

m nute break, and we'll start back up wth our

| ast panel s.

Thank you so mnuch.

(Wher eupon, the above-entitled matter
went off the record at 3:48 p.m and resuned at
4.07 p.m)

CHAIR REEVES. W can see the |ight at
the end of the tunnel, not quite there yet, but
we'll start this next panel. [It's our ninth
panel for today, and they will present the
st akehol der' s perspective on our proposed
anendnent on post-offense rehabilitation.

First, we have WIliam Voit speaking on
behal f of the Departnent of Justice. M. Voit
Is an assistant United States attorney and the
appel l ate chief for the District of Arizona.
Next, we will have Cel este Kinney. She'll
provi de the Federal Defenders' perspective. M.
Kinney is an assistant federal defender with the

Federal Community Defender O fice of the Eastern
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District of M chigan.

M. Voit, start us off, sir.

MR, VOT. Thank you, Chair Reeves, and
good afternoon, nenbers of the Conm ssion.
Thank you for the opportunity to speak with you
here today. M nane is WlliamVoit. 1'mthe
appellate chief in the District of Arizona. |
al so previously served as crimnal chief there
for a nunber of years. And I'mgrateful for the
chance to share the Departnent view of the post-
of fense rehabilitation proposal before you.

The Departnent agrees that sentencing
j udges shoul d consi der and recogni ze when a
def endant's post-offense behavi or indicates
genui ne rehabilitation, but that is a highly
I ndi vidualized inquiry. So too is the extent of
any downward adjustnent that may be appropriate.
We foresee workability problens, disparities and
col l ateral consequences in the creation of a
rigid offense | evel adjustnent. Genui ne post -
of fense rehabilitation is best addressed through

the tool sentencing judges are already using
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effectively when cases call for it. Section
3553(a). We, therefore respectfully oppose the
proposal to create a new guideline. Section
3E1.2 and the related proposal to create a new
2B1.1(b)23. Qur concerns fall in three

cat egori es.

First, it is unnecessary. The proposed
3El. 2 overlaps wth other guidelines. Mbst
notably three E 1.1 acceptance of responsibility
reduction, it would generate double counting
concerns wthout need. And as POAG has
explained, this reduction is operating as
I nt ended and wi thout issue. |In those cases
where a defendant has denonstrated the kind of
post-of fense rehabilitation that nmerits further
downwar d adj ustnents, sentencing judges are
al ready using the right tool to address it.
Judges know how to use variances. They have
historically done so. And they're doing so
effectively today.

As the Crimnal Law Conm ttee has

advi sed, courts generally have already been
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rewar di ng extensive rehabilitation through

vari ances under Section 3553(a) where 3El.1
doesn't fully capture them This affords
discretion and flexibility. By contrast, a

mat hematically rigid guidelines adjustnent woul d
add an additional fact finding burden on judges,
probation officers, and litigants, and it would
create an unhel pful anchoring effect on this

hi ghly individualized issue.

Second, the Departnent is concerned
about the proposal's inherent disparate inpact.
Virtually everyone comenting on the proposal
has noted its serious risk of w dening
di sparities. That neans the Conm ssion should
pause, study data, and refine carefully before
proceedi ng. Everyone seens to agree that the
poor est defendants, non-citizen defendants, and
def endants in under-resourced districts and
|l ocalities will lack the sane opportunities as
weal thy citizen defendants from urban and
suburban areas. Conming fromthe District of

Arizona, | can attest that the proposed
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amendnent risks treating a significant nunber of
the people that we prosecute differently given
the nature of our border crime and tribal crine
docket s.

Many defendants will |ack access to the
ki nd of progranmm ng, resources, and
opportunities that the proposed anendnent nay
assune are abundant. By contrast, again, as
noted by POAG such an anendnent nay becone a
box checki ng exercise for affluent citizen
defendants in well-resourced areas. But
treatment resources are scarce. The unfortunate
effect of the anendnent nay be that those nobst
In need of resources may be less likely to get
t hem

Third, the anmendnent is not workabl e.
One cannot mat henmatical ly define what genui ne
sust ai ned neani ngful post-offense rehabilitation
| ooks like in a typical case, but failing to
define it or listing vague criteria would | eave
judges with |ittle guidance. And as noted by

the VictimRights Advisory G oup, the proposed
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amendnment woul d credit post-offense
rehabilitation, even to those defendants
commtting the nost violent crines with the

hi ghest probability of recidivism yet there is
proposed no workable way to exclude them G ven
t hese concerns, we urge the Conm ssion to
undertake a rigorous analysis of reliable data
before i nplenenting an anendnent. W' re not
aware of data showi ng for instance, that federal
of fenders who nay take an anger nmnagenent cl ass
or do charity work or pay required restitution
are less likely to recidivate.

Finally, if the Conm ssion is resolved
to i nplenment such a guideline, we would suggest
it involves only a limted reduction, avoid
doubl e counting, require behavior that is
extraordi nary, rest on sustai ned denonstrated
rehabilitation not nere aspirations or
participation, and focus on behavior occurring
prior to the relevant investigation and
prosecution. In conclusion, and to be clear,

post-of fense rehabilitation is a good thing.
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It's sonething departnent attorneys rely on
every day in making their chargi ng sentencing
and plea decisions we're required to under the
justice manual. And it's sonething that

sent enci ng judges should consider in reaching a
sentence. They're required to by 3553(a). But
creating a set guidelines, adjustnent is not the
right tool. The departnent respectfully urges
the Comm ssion to reject the proposals.

Thank you again for the opportunity to
speak with you here today, and |I'm wel com ng the
noti ons questi ons.

CHAI R REEVES. Thank you so nuch.

Ms. Kinney.

M5. KINNEY: Good afternoon. Thank you
for having ne. Wen | explain the sentencing
guidelines to a client, | enphasize two things,
especially when their guideline range is high.
Nunmber one, the guidelines are advisory, and
nunber two, the guidelines cannot nunerically
capture the full context of the offense or all

that is you. This proposal nmakes sense. The
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guidelines are a starting point and a person's
genui ne efforts at rehabilitation should be
included in that calculation. Mst of ny
clients are fromthe sane community as ne. Sone
of our experiences living in Detroit overl ap.
The only difference between nyself and nost of
themis early and consi stent access to
education, famly support, and encouragenent.

When Defenders | ook at our clients’
social histories, we see devastating
simlarities. Mst have experienced trauma in
the formof violence, neglect, or early
exposures or harnful influences. Research shows
t hat behavi or change often after a significant
event and defenders can usual ly pinpoint the
exact nmonment our clients diverged and shoul d
have been in sone sort of supportive soci al
servi ce.

When a fornmer client of mne was just
ten years old, his older brother was viciously
murdered. Following this tragedy, his nother

becane enotionally w thdrawn, and ny client was
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not placed in any sort of counseling to process
such a profound [ oss. Unsurprisingly, he
started acting out in school. He started
m susi ng and | ater abusi ng substances to qui et
his grief with no neaningful therapeutic
intervention. He adopted habits and routines
that resulted in frequent interactions with | aw
enforcenent and a staggeringly high guideline
range. While that client was ordered detai ned
in our case, he did not sit idly. Even though
his detention facility did not offer any
programm ng for him he read books, he
mai nt ai ned communi cation with his children, he
started having difficult conversations with his
not her about his brother's nurder and the inpact
It had on their famly.

And at 36 years old, he started
ment ori ng younger people at his detention
facility to give themthe reality check he did
not have at their age. He identified the static
monments in his |ife and how they shaped his

perspective and behavior, his brother's nurder,
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how young he was when it happened, and the

enoti onal neglect that foll owed, but he also
identified the dynamc factors in his life that
he could control and seek help for, his

subst ance abuse, his peer associations, his

enpl oynent goal s, and his enotional regul ation.
Participation in rehabilitative efforts advances
public safety and aligns the goals of sentencing
with enpirical evidence. W routinely see in
cases across the country that sustained efforts
result in desistance fromecrine.

A former client who was charged with
noney | aundering, an offense that resulted from
her own financial struggles and her efforts to
provide for her children as a single nother, was
accepted into ny district's restart program a
di versionary programthat routinely sees |ong
term success. She participated in financial
wel | ness cl asses. She took advant age of
cogni tive behavioral therapy. She nmade tinely
nont hly paynents towards her restitution. And

by the end of the program she was able to
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purchase her own hone. Both of these clients
made real genuine efforts towards
rehabilitation, and they are not al one.

Way woul dn't the guidelines include
this information? The guidelines are not
| acking tools to address bad post-offense
behavior. What they currently lack is a clear
and defined way to recogni ze real positive
change. This anmendnent, particularly Option 1
Wi th our suggested nodifications, pushes the
guidelines in the right direction. It
acknow edges what soci al science has shown to be
true. People are dynamc, and they can and they
do change. Wen you set people up for success
and give themthe necessary support, those
changes stick around, habits change, routines
change, peer associations change. And that's
all for the better.

It should be indisputable that a person
who finally overcones years of substance abuse
or the crushing weight of financial insecurity

or attends therapy for the first tine after
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years of devastating |life circunstances or takes
advant age of educational progranm ng is not
deserving of the sane starting point as a person
who sits idly. To conclude, Defenders are
excited about this proposed anendnent, as shoul d
every nenber of our judicial system and we

whol eheartedly support its adoption wi th our
suggestions. Thank you.

CHAI R REEVES. Thank you, Ms. Kinney.

Any questions?

VC Restrepo.

VI CE CHAI R RESTREPO. Thanks for being
here. M. Kinney, do you have any concerns or
do the Defenders have any concerns that, by
adopting this sort of an anmendnent, it would
kind of create an anchoring position for judges,
and the judges that may factor in this post-
of fense rehabilitation under 355(a) would kind
of see it as a cap and they -- and -- have you
t hought about that at all?

M5. KINNEY: We have thought about

that. And one of our suggestions is to add
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| anguage t hat enphasi zes that judges can still
consider a further reduction under 3553(a). And
that is why we still have a two-step sentencing
process. And so you bring up a good point. The
gui del i nes do have an anchoring effect, and that
Is why this anendnent is so inportant because it
i ncludes information that should give judges the
correct starting point to begin to determ ne how
much tinme in prison is actually justified and
how nmuch tinme is appropriate to consider to take
a person away fromtheir comunity, particularly
when it may interrupt the forward nonentum t hat
they are on given their sustained rehabilitative
efforts. And so by including it into the
gui deli nes and al so rem ndi ng judges that they
can vary further if they find it appropriate
under 3553(a), we think that addresses any
concern that the Conm ssion may have.

VI CE CHAIR RESTREPO. M. Voit nakes a
good point suggesting that sone folks in
under servi ced areas or sone fol ks that don't

have means to facilitate the rehabilitation
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woul d be di sadvant aged.

What's your perspective on that?

M5. KINNEY: That's a very real
concern, but that's why flexibility in drafting
IS inportant to give judges the ability to
consider it holistically and to neet a person
where they are. A person like nmy client that |
nmentioned in nmy opening, he took every effort
that he could to rehabilitate hinmself. And
was very proud of him | thought the sentencing
j udge was very proud of him and it should have
been included in his guideline range. And so,
that is a concern that we have, but our
suggested nodi fications, we think, addresses it
appropriately.

VI CE CHAI R RESTREPO. Thank you.

CHAI R REEVES: VC Mate?

VI CE CHAIR MATE: (Good afternoon.
Thank you both for being here and for your
testinony today. | have a very kind of weedy
question for you, Ms. Kinney, about the proposed

anmendnent and then, your comments and the
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comments of sonme others about it. Qur proposed
anmendnment accounts for or recognizes financi al
support to famly nenbers, and | think Defenders
and at | east one other commenter raised that
there may be other types of famly support
beyond financial that we should be accounting
for if we were to put sonething -- if, you
know -- if this were to go forward, is -- are
there specific kind of additional forns of
famly support that should be accounted for in
anyt hi ng we published?

M5. KINNEY: | think so. | think our
suggestion that noving the considerations to an
application note and enphasizing that they're
non- exhausti ve would allow for judges to
consi der the various ways that a that a person
Is making rehabilitative efforts. So ny client
that | nmentioned in ny opening, when | said that
he was mai ntai ni ng communi cation with his
children, he wasn't just calling and sayi ng,
hello. He was helping themw th their honework

over the phone. He was hel pi ng them navi gate
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t hrough things that they were going through in
school. And so he was still trying very hard to
be an active parent. And that is sonething that
woul d be borne out in our allocution and in
letters that would be submtted. And that is
certainly sonmething that should be considered as
famly support.

VI CE CHAI R MATE: Thank you.

CHAI R REEVES: M. Meisler?

COW SSI ONER MEI SLER. Hi.  Thanks for
being here. Just for Ms. Kinney, | don't need
to nitpick -- I don't need to nitpick your word
choice, but | think that Defenders expressed a
preference for Option 1 if the Conm ssion's
going to go forward with either of these with
amendnents. But | noticed that when you were
speaki ng before you tal ked about the inportance
of sustained rehabilitation and that stuck out
to ne, because Option 2, of course |leads with
the criterion the defendant nust denonstrate a
sustained commtnent to positive behavi oral

change.
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Do you have specific concerns about
requiring that |evel of coomitnent if the
Comm ssion is going to go forward with a
adj ust nent here?

M5. KINNEY: Not necessarily, because
sustained just neans that it can't be sonething
that you started to do three days before
sentencing. And so, | do think that you still
have to ook at it holistically and | ook at the
options that are available to a particul ar
person and the efforts that they took and it
shoul d be sustained. It should not be sonething
that is a fly by night attenpt at trying to
| ower your guideline range. It should be
sonet hing that you can show docunented efforts
at. And so, we don't -- that's not a concern
that we have, but we do prefer Option 1 because
of the flexibility that it offers.

COW SSI ONER MEI SLER: Thanks.

CHAIR REEVES: M. Voit, | have a
question for you. | think your testinony in the

witing tal ks about extraordinary efforts that a
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person may take, and | guess sone peopl e have
access to nore things than others to do things
that m ght be common m ght be extraordinary.
|"mjust trying to figure out, on the grand
schene of things, what is that DQJ is saying
m ght be extraordinary? Those types of things
that m ght be extraordinary?

MR VO T:. Thank you, Chair Reeves.
And | think that the first point we would make
Is, the difficulty in defining that is one of
the main reasons that we are recomendi ng
against the proposal. It is -- | think that
many district judges wll have different views
of what would be extraordinary. But it's hard
to see an anendnent that would apply to what
defendants typically do. Sort of -- and | think
t hat Judge Chang spoke about this a little bit
this norning when he tal ked about, when you're
creating a guidelines adjustnent, you want
sonething that's concrete that wll
differentiate a discreet subgroup of defendants

fromthe whol e.
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And so, if you were to wite sonething
that would apply to everybody, it wouldn't
really be an effective guidelines adjustnent,
unless it was just sort of an across the board
reducti on.

Anot her concern we have is related to
the anchoring effect. To the extent that this
I's sonething that does apply to the typical
def endant and not to peopl e who nmake
extraordinary efforts, then you' re applying that
anchoring effect to the typical defendants, and
you're just exacerbating it nore. So | think if
you were going to put forward an adjustnent, you
shoul d probably | ook at the types of cases in
whi ch judges have granted vari ances based on
rehabilitation. To ook at things that may have
come up in those cases if you can identify them
To | ook at the extent and the and the
di stribution of variances. So | think those are
things I would look at to try to answer the
guesti on.

You have, in sone cases | ooked at, you
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know, for instance, is violating pretrial

rel ease typical or extraordinary. It is
unusual. So just conplying with terns of
pretrial or |lease wouldn't really be sonething
that I think would categorize a defendant for
unusual extraordinary circunstances that nerit a
downwar d adj ust nent .

CHAI R REEVES: | think Judge Chang
mentioned earlier -- he talked -- he gave the
exanpl e of sonebody who had been norbidly
addicted to drugs for a long tine and -- or
what ever, and post defense has now sought
treatment. And by the tine of sentencing, you
know, nonths have gone by and that person has
done really well. Wuld that be extraordinary
for that individual?

MR VOT: | think, recognizing that
that will have to be a very individualized
question for that defendant. He nmay have had
opportunities before, and fallen off the
bandwagon, or he may not. He nmy have, you

know, a lot of other things in his background.

Neal R. Gross and Co., Inc.

308

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

But sort of taking the question as a whole, |
think it very well could be. And there

absol utely have been cases in which judges have
granted, and | have agreed wth, downward

vari ances for defendants who have really turned
their life around.

And often, we do see -- "often" maybe
too strong of a term but there are cases where
we see that even before the governnent gets
i nvol ved and we have detected a crine. And
those are the cases where we have the strongest
confi dence that a defendant has comm tted
himself to rehabilitation as a reduced risk of
recidivism and would fall in the heartland of
when you woul d vary down fromthe guidelines.

CHAIR REEVES: And | heard you nention
at the outset, according to U S. Attorney's
Manual or DQJ policy, those are -- sone of those
factors mght take it -- you mght take into
consi deration, even in your charging deci sions,
or your plea negotiations. Because that's --

|"m hearing, that's pretty newto ne, so --
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MR VO T:. Yeah. The principles of
federal prosecution is a very long part of the
justice manual, and it tells us to take a
holistic |look at the crine, at the individual,
to be sure that we are picking the right
I ndi vi dual decisions for a case. Cbviously we
are just making reconmendations. You know, the
judge is the one who ultimately picks the
sentence. But it is sonething that we | ook at
when we deci de what cases shoul d be prosecuted
and how we shoul d di spose of those cases.

| have had cases where | have
stipulated to a cap. The judge would have to
reject the plea agreenent where the cap is bel ow
the gui delines' range precisely because the
I ndi vi dual circunstances of the defendant are
such that that wouldn't be a fair range for him
to have. And those are sone of ny favorite
sent enci ngs because everyone's on the sane page.
So yes, it is absolutely sonething that we
consi der.

CHAI R REEVES:. Even in your charging
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deci sions? Because that's a question that |
have, because sonetinmes, we have very vul nerable
peopl e who m ght get caught up in a conspiracy
to sell drugs, and their only role mght be to
sell one dine bag of whatever or one snall
portion to sonething to feed that person's
addi ction. And that person is before nme having
been charged with being in a whol e conspiracy.
So your justice manual tells you to consider
that individual, who's addicted to drugs
possi bly, and thinking about whether or not
she -- because that's what |'ve had before,
ought to be charged in an overall conspiracy.
MR VAOT: And this mght be an area
where, being fromArizona, |I'msort of at a
di sadvant age, because the drugs we see are
usual Iy, you know, gigantic |oads of kilos and
things like that, so | don't think that we have
many cases |li ke that where | cone from But
yeah, we are supposed to take a holistic |ook at
the defendant, at the crinme, at our prosecution

priorities as they're provided fromthe justice
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departnent and try to nake a smart deci sion
about where we shoul d spend those resources.

And there have certainly been cases,
particularly violent crine cases, where you
m ght be tal king about, you know, an assault
t hat happened a long tine ago. The victim has
made, you know, peace with it and is not seeking
anything. And the smart thing for society as a
whole is not to try to bring sone high |evel
charge, or even a charge at all.

CHAI R REEVES: Thank you, M. Voit.

| think Comm ssioner Wng has
sonet hi ng.

COW SSI ONER WONG | woul d go back to
what Vice Chair Restrepo had asked earlier about
whet her there would be a cap based on -- | think
you were tal king about -- well, | guess, any
option, but I wanted to start with Option 1. So
with Option 1, we provide these various -- as
publ i shed, various considerations. And |
certainly understand the response, but |I'm

curious. M. Kinney, you had said, you know,
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per haps there was | anguage that says, the
Options here are one, two, or three based on

t hese considerations. And | assune you all
woul d agree, any of those considerations could
al so be considered at 3553 later on, right?

| understand the point that, if you did
three levels, that maybe there's sone
clarification that at 3553 you could say, in
fact, | think it's worth even nore. So we'd go
beyond that. But what if you had a judge -- |
just want to unpack this a little bit and test
that interaction between this guidelines
consi deration and the 3553.

What if you had a judge that said,
based on factors one, two, and four, |'m going
to give a one level adjustnent. And then in
3553 |isted the exact sane characteristics
again, one, two, and four, and gave an
addi tional reduction. |s that appropriate? O
woul d that actually -- is that appropriate? |Is
there any difference between soneone who gave a

two here -- or if -- you know, if you haven't
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gone the full maxi mum | evel reduction in your
gui del i ne, can you, based on identical criteria,
go further in the 35537

MR VOT: | hesitate to tell a judge
he couldn't go further if you wanted to. 3553
Is very broad. And as the Suprene Court has
said many tines, the things you can consider are
virtually unlimted in the sentencing. | think
there -- you know, getting to the conceptual,
there is a conceptual problemw th saying, we
want you to | ook at these things for a guideline
reduction, and then | ook at the exact sane thing
for a further variance.

And here | mght add to what Judge
Chang said this norning about the anchoring
problem Because anchoring is not a bug, it's a
feature of the guidelines. W want judges to
elimnate disparities to be saying, the
heartland of this factor is this type of
reduction. And given how individualized post-
of fense rehabilitation is, or how any one of

these facts mght end up being, I think it's
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just hard to do. You can't mathematically, to
quantify that. So I think the judges should be
| ooking at it under 3553(a), and | think that is
the safest place for themto be |ooking at it.
COW SSI ONER WONG  And do you think --
and what woul d the difference be, sort of,
inplication wise, on appeal for a situation
where the exact anal ysis occurred at the
gui delines | evel versus a 35, 53?7 Wuld there
be any distinction if the anal ysis was precisely
t he same?
MR VOT:. | nean, | think there m ght
be a -- and | guess here |I'l|l confess by
I gnorance for not having researched that
particular point. | nean, | know that, you
know, under the Kinbrough Iine of analysis that
j udges can di sagree with guidelines and say, |
think it may not go too far, or it may go far
enough. So | hesitate to say that there would
be an appellate problem from ny perspecti ve.
But, again, | haven't thought it through so |

won't take a firmposition on it.
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CHAIR REEVES: | was looking to see if
there was a follow up. | see Ms. Kinney wants
to junp in, and she was | ooking at you. Make
sure, | think. 1 think.

MB. KINNEY: Yes.

CHAI R REEVES:. Ckay.

MS. KINNEY: Well, that --

CHAI R REEVES. | bet.

M5. KINNEY: So it's an interesting
question. The Defenders are asking for a flat
four | evel reduction to avoid disparity in the
application of the reduction. W think a four
| evel reduction is appropriate because
acceptance of responsibility, you can get up to
three levels. And you cannot have exhibited any
rehabilitative effort to get the acceptance of
responsibility. As we see it's applied in 95
percent of cases, and usually that's just
because you' ve pled guilty. And so by getting a
four |l evel reduction based on a judge's judgnent
about whet her that reduction is appropriate,

that judge could then go further, if they feel
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that a person has exhibited nore effort, or
nore -- or have -- has acconplished nore than
soneone el se who had just got the four |evel
reduction, they can go further under 3553(a).
And we think that that woul d be appropriate.

CHAI R REEVES. Any additional question
fromthis? No. WeIlIl, thank you all so much. |
appreci ate your testinony.

Qur closers. The 10th and final panel
wi || present our Advisory G oups' views on our
Proposed Anmendnent on Post-O fense
Rehabilitation. First, we will hear from David
Patton, Chair of our Practitioners Advisory
G oup. Second, we wll hear from Josh Luria,
Chair of our Probation Oficers Advisory G oup.
Then Adam Cl ausen, he'll speak to us on behal f
of the Sentence Inpact Advisory G oup. Jam
Johnson has returned once again. She will share
the perspective of our Tribal |ssues Advisory
Goup. And finally, we'll hear from M. Colleen
Cl ase, on behalf of the Victinms' Ri ghts Advisory

G oup.
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M. Patton?

MR. PATTON:. Thank you, Chair Reeves.
| think the only thing worse than standing
bet ween everyone and |lunch is standi ng between
everyone and the end of the day, so --

CHAIR REEVES. W save the best for
| ast .

MR PATTON: Yes. W are -- we at PAG
are grateful to the Conm ssion for proposing the
Post- O fense Rehabilitation Anrendnent. | think
we all agree that rehabilitation is a core
tradi tional conponent of sentencing. It's part
of 3553(a). And yet, as central as it is to
sentenci ng considerations, is not reflected at
all in the guidelines. And it seens overdue to
think about it. Especially in the way that you
have.

To go back to Judge Chang earlier.
Tal ki ng about the guidelines' role in being able
to point to sone nore concrete things, nost
consi derations of rehabilitation are sort of

forward | ooki ng, and aspirational in sonme sense.
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What sentence will pronote rehabilitative goal s?
Wher eas post-offense rehabilitation, concrete

t hi ngs that have done both -- that have been
acconpl i shed, or attenpted, or efforts made pre-
sentencing, can be a lot nore informative. Both
about what nmay |lie ahead in terns of further
rehabilitation, and what's just. And so we
certainly favor the proposal.

There are four general things that we
woul d ask you to keep in mnd as you think about
fashi oning the actual |anguage. One is that --
and you' ve already heard about this. That you
consider the fact that there are a variety of
opportunities for differently situated people to
denonstrate rehabilitation. People who are
detained are differently situated from people
who are not.

Wthin the detained popul ation, there
are widely disparate opportunities. Were |
practice primarily in the Southern District of
New York, there are no fewer than five places

that our clients are held. One federal
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detention center, and at |least four local jails
in tw different states. And so | think sone

| anguage in the commentary that judges shoul d
vi ew post-offense rehabilitation through the

| ens of, what opportunities were available to
the person and what efforts did they nmake, with
an enphasis on efforts.

Second, to tie into that efforts piece,
we do think that any sort of |anguage al ong the
| ines of sustained, or conpleted, or successful
are problematic. Many efforts, genuine efforts,
at rehabilitation involve failure. Most people
who eventually kick drug habits have a | ong
history of failed efforts at rehabilitation, but
that doesn't nmean it shouldn't be encouraged in
the sort of concrete ways that you're proposing
here. And there are other exanples.

Third, we'd suggest that voluntariness
not be a part of any of the | anguage. W
often -- we'll ask for court ordered
I ntervention precisely so that probation can get

sonebody into a particular program There nay
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be financial aspects to it. There may be even
j ust space constraints, or prograns wlling, or
unw | ling to take sonebody. And to have the
court order and probation behind those efforts
can nmake a big difference.

And finally, and this --

CHAI R REEVES. This goes to what?

MR PATTON. Wiat we have proposed in
our witten coments, we'd suggest sort of a

bl ended version of Options 1 and 2, that have

sort of broader standard in place with -- but
with specific illustrative exanples in the
application notes. And it -- and nmaking it

clear that those are not exclusive. That they
are in fact illustrative. And | |look forward to
answering your questions.

CHAI R REEVES:. Thank you.

M. Luria?

MR. LURIA: Thank you again for the
opportunity to share POAG s views. W
appreci ate the proposal's goals of incentivizing

and rewardi ng positive conduct and

Neal R. Gross and Co., Inc.

321

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

rehabilitation efforts taken by defendants prior
to sentencing. However, POAG is unani nously
opposed to this anmendnent as witten. W're
concerned that both amendnent options woul d
I ncrease disparity in sentencing, negatively
I npact victins, and have uni ntended consequences
resulting in litigation and delays in
sent enci ng.

W believe there woul d be consi derabl e
di sparities between how this Amendnent woul d
I npact those who are detained, and those granted
pretrial release. Detained defendants do not
have access to the sane treatnent, occupati onal
opportunities, or educational resources as those
who are on pretrial release. The disparity of
opportunity is further w dened when consi dering
regional differences. Resource availability
bet ween rural and urban areas vary. Even if
resources are avail able, obtaining records from
| ocal detention facilities can be extrenely
chal l enging with vari ed outcones.

Wil e those who are on pretrial rel ease
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have nore opportunities to denonstrate their
post-of fense rehabilitation, there is also the
potential for disparity anongst them For
i nstance, financially stable defendants are in a
position to pay restitution prior to sentencing,
or pay for private substance abuse, or nental
health treatnment. W are concerned about
vol untariness as a netric, because those who are
I ndi gent do not have noney to nake restitution
paynents or to spend on treatnent. Wen
treatnent is made part of their conditions of
rel ease, those defendants have access to the
federal resources for the treatnent. Once it is
a condition placed upon themby the court it's
arguably no | onger voluntary, even if they
initially requested it as a condition.

Successful post-offense rehabilitation
can be difficult to neasure. For exanple, a
lifelong drug user who is able to stay sober for
four nonths, the relapses may | ook |ike failure
but it also -- but could also be the |ongest

t hat def endant has been sober in their adult
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life. Wiich is success. There are nany

ci rcunmst ances wherei n a defendant nay make
substantial progress in one area and denonstrate
substantial regression in another. W are
uncertain how to bal ance that under the
structure.

We believe this anendnent nay |lead to
uni nt ended consequences. W have repeatedly
seen circunstances wherein defendants who want
to participate in the DOP's residential drug
abuse program have bol stered or enbellished
their substance abuse history in order to
qualify for the program and the custodi al
reductions benefits that result. It would not
be surprising for a simlar outcone to occur
Wi th this reduction.

The amendnent could lead to defendant's
requesting conditions that they do not need,
wasting resources and setting themup for
failure. POAGis concerned that if we establish
a system based on checking boxes to get a

reduction, defendants will find a way to check
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as many boxes as they can to get the reduction.
W do not want defendants to just check boxes.
W want themto take sincere steps towards
meani ngful change. Option 2 seens like less a
box checking list. Even though POAG again,
does not think either option is ready as
witten.

We are al so concerned about the
interplay this reduction will have with
acceptance of responsibility and obstruction.
Accept ance and obstruction have a conplicated
interplay with courts having to bal ance those
two dynam cs across a variety of fact patterns.
Post - of fense rehabilitati on does not have any
gui dance on how to operate within those
dynam cs, which it will alnbst certainly brush
up against. For exanple, if a defendant has
engaged in treatnent and engaged in comunity

service, but at the tinme of sentencing recounts

their adm ssion of guilt, do they still get the

post-of fense rehabilitation reduction? It seens

like if they're not accepting responsibility,
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they're likely not rehabilitated. |f the
def endant absconds from pretrial supervision
m ssing a hearing, but is later found to have
checked thensel ves into a substance abuse
treat nent program where they nade progress, does
t he post-offense rehabilitation reduction apply.

Certainly the defendant nade progress
in their sobriety but engage in obstructive
conduct, violating the instructions of the
court. A description of the interplay between
acceptance, obstruction, and post-offense
rehabilitation is pivotal to clear
i npl ementation in a change like this -- in a
change. POAG al so recommends that the
st akehol ders be given an opportunity in another
anmendnment cycle to provide feedback on how t hat
interplay | ooks due to its conplexity.

Lastly, we have observed that
i ndi vi dual s who make substantial post-conviction
effort often get substantial recognition from
the course through variances. There is a

concern that if the Conm ssion anchors this
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reduction to a set level, it may reduce the
court's interest in granting a greater reduction
for those worthy defendants. PQOAG appreci ates
the Comm ssion's commtnent to incentivizing
post - of fense rehabilitation.

Thank you for the opportunity to share
our views on this.

CHAI R REEVES:. Thank you, M. Luri a.

M. d ausen?

MR. CLAUSEN. Thank you, Chair Reeves,
comm ssioners. Again, | appreciate the
opportunity to share SI AG s uni que perspective
on this.

What SI AG brings to this conversation
Is not theory, it's our |ived experience. Many
of us have served federal tine. Many of us have
been famly nenbers carrying the weight of these
sentences, right alongside soneone we |ove. W
know what it | ooks |ike when a person is truly
changi ng, and we al so know what it |ooks |ike
when the systemunintentionally nakes it nore

difficult for individuals to change. Especially
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when peopl e have fewer resources. SIAG strongly
supports recogni zi ng post-of fense
rehabilitation, and we support it for a sinple
reason. Because ultimately, it serves public
safety.

Most peopl e who are sentenced in
federal court are going to return honme. The
guestion is not whether they wll, it's how they
will. And a systemis better for everyone when
it rewards a | evel of accountability, treatnent,
education, and real behavioral change begi nni ng
bef ore sentencing, not just after.

SAI G prefers Option 1, because it's
cl earer and nore objective. |f this adjustnent
Is going to work, it has to be applied
consi stently, not unevenly. Option 2 asks the
court to decide, what's sustained and typical.
Those words may sound reasonable, but in
practice, they can nean very different things in
different courtroons. And that kind of
subjectivity can turn good policy into an

I nconsi stent one.
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Now, here's the part that SIAG wants to
say as plainly as possible. Access is not
equal. And | think we've heard nmuch of that
statenent from a nunber of people already. And
if you don't put a systemand a structure in
pl ace, and create incentives, then there never
wi Il be that reason to change. | believe this
Is a strong first step towards creating that
structure. These incentives need to be there to
| et people know that there is a reason for them
to begin investing in thenselves. The
alternative is what we currently have. There's
very little incentive on the front end. People
end up biding their tinme, sinply waiting to get
t hrough the system The investnent in
t hensel ves is nore or |ess an afterthought.

And it would be a tragedy, because
there are sone people who are working the
har dest towards change but they have the | east
anount of options. The longest wait |ist, the
nost limtations, and the |east anount of

support. So SIAGis asking for sone guardrails
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here. Not to conplicate the guideline, but to
make it fair.

First, courts should eval uate
rehabilitation in [ight of just what's
realistically available. Second, they should
recogni ze that there's nultiple pathways to
rehabilitation. 1It's not one program or one
court mandated formof treatnent. Third, there
shoul d be sinple standardi zed way to docunent
that rehabilitation to a rehabilitative record
that the court can look at. And finally, when
it's needed, courts should request institutional
verification of programavailability so that a
| ack of access is never confused wth a |ack of
comm tnment. Because currently that's the issue.

As was previously stated, prograns that
are in place are very limted. And individuals
who are | ooking to invest in thenselves wll
basically say whatever is needed to gain access
to that program Not necessarily as they are
trying to gain the system they're just trying

to get to the front of the |line because the
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resources are so limted. And if there were
addi tional nmeans for themto achieve the sane
result to be recognized for the investnents that
they' re making in thensel ves, then they woul d

not need to take those steps.

In closing, |I'lIl speak fromny |ived
experience. People can change. |'ve seen it.
|"ve lived it. But it's not automatic. It
takes work. It takes structure, accountability,

and a reason to keep going. Wen the system
communi cates that rehabilitation, even before
sentencing matters, it creates a sense of
urgency and gives people a sense of direction.
It gives people a clear incentive to do the
har dest part of transformation when it natters
nost. And it sends a nessage that strengthens

| egitimacy. That the systemcan be firm and

still recognize what redenption |ooks |ike when
it's real. And this is how we get better, safer
out cones.

Thank you.

CHAI R REEVES:. Thank you, M. d ausen.
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Ms. Johnson?
M5. JOHNSON: Thank you. Thank you
again for the opportunity to address the

Comm ssion on behalf of TIAG TIAG strongly

supports the proposal to add a -- an adj ustnent
for -- post-offense rehabilitation. And to
explain why, | want to tal k about a docunentary

that | recently watched.

It's on HBO. If you have HBO, you can
watch it. It's called Cass 57. And it tracks
the 57th class of police cadets -- police
recruits for the Navajo Nation. The Navajo
Nation -- it was about three years ago, needs
500 police officers to perform basic policing
services, and at the tine they had 180. So
their goal was to get to 500 within five years.

And in order to acconplish this goal
they needed to -- they had cl asses of about 30
recruits, and they were |ooking for an 80
percent retention rate. An 80 percent success
rate. And their success rate was averagi ng

about 50 percent. So this docunentary tracks
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this 57th class of recruits. It starts off with
28 nenbers.

And on their first day, they're put
through a sort of mlitary style bootcanp.
There's yelling. There's, you know, throw ng
things. The kind of stuff we're famliar with
fromthe novies. The head trainer -- all the
cadets are Navajo. The head trainer is not
Navajo. | don't -- he's not native. He's not
fromthe community. He fornerly was a police
officer in the state of Arizona who noved to the
Navajo Nation to work on -- to work for their
pol i ce departnent.

By the end of the docunentary there are
only 10 cadets out of 28. And this sergeant who
Is not fromthe community decides that he's
going to talk to one of the recruits about why
the attrition rate is so bad. And he's talking
to one of the cadets that nmade it, one of the 10
who succeeded. The cadet is very unconfortable
with the conversation. And he said, well, to

tell you the truth, the majority of the people

Neal R. Gross and Co., Inc.

333

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

who left, they left because of how they were
bei ng beat down every day. And the Sergeant
says to him well, do you think that the people
who |l eft, do you think that they net the
standard? Again a very unconfortable recruit
says, | think so. | think that the majority of
t he people who | eft woul d' ve been outstandi ng
police officers.

And he said, well, you have to
understand stand, the mpjority of these
recruits, they've grown up only hearing that
they are pieces of trash and that they're
nothing. And then they cone here and it's nore
of the sane. And they feel |ike they' re working
hard, and they feel like there's nothing to show
for it, and so they | eave.

And this is |ife on a reservation. And
these are police cadets. These are not people
who have drug and al cohol problens. They're not
peopl e who' ve been involved in the crimnal
system But this is still the nessage that they

have received. And this is very commobn nessage
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sent throughout Indian country. And the feeling
that you're working really hard, and that you
have nothing to show for it, and that your hard
wor k doesn't matter, is -- presents real
obstacl es to success.

This anmendnent is not just about
rewar di ng and i ncentivizing good behavior. It's
not for TTAG It is not just about being nice
to defendants, or giving people adjustnents
under the 3553(a) factors, it is about show ng
people in a concrete way that their hard work
will matter. Wiich is sonething that for many
peopl e who grew up on reservations i s sonething
that they have never experienced in their entire
l'ives.

And | sit down with native clients all
the time, and | go over the guidelines. I|I'm
i ke, here are your guidelines. And if you're
on pretrial release or even if you're in
custody, if you do everything right, these are
still your guidelines. Now if you ness up,

things wll get worse. And they could get a |ot
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worse if you ness up a lot. That's all stick
and no carrot. All they're hearing is that if
you just, you know, do your best, nothing is
going to change for you. And I'll say, well,
we'll try to make argunents, we'll do our best,
but | can't really prom se anything.

TIAG feels really strongly that the
gui delines need to incorporate a carrot. That
particularly native defendants need to be sent a
nessage that if they work hard, if they work on
t hensel ves, that there is sonething that they
will have to show for it. Not just on path the
def endants t hensel ves, but because it pronotes
community safety by pronoting rehabilitation,
and pronoting success. So we think it's the
ri ght answer for everybody and we strongly
support the Amendnent.

Thank you.

CHAI R REEVES. Thank you.

Ms. O ase?

M5. CLASE: Thank you. Thank you,

Chai rnan Reeves, nenbers of the Conm ssion.
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The Victinms' Rights Advisory G oup
strongly opposes a post-offense rehabilitation
adj ustnment. The anmendnent doesn't consider the
i npact of crimnal offenses on victins. The
traumatic effects of crinme are |ong-1lasting.
Crim nal conduct, particularly in the case of
violent offenses, inflicts significant
enoti onal, physical, and financial harmthat
extends not just beyond the initial
victimzation, but well beyond the victims
i nvol venent in the crimnal justice process.
Victins often endure persistent anxiety, |oss of
personal safety, and disruption to their daily
lives. The harm caused by a crim nal defendant
does not di ssi pate because the offender |ater
engages in rehabilitative efforts. Ganting a
sentence reduction for post-offense
rehabilitation creates a fundanental inbal ance
where victins nmay have -- may not have felt
heard, have not been nade whol e, and continue to
experi ence trauna.

Courts may al ready consi der acceptance
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of responsibility and substantial assistance to
authorities. Further reduction is unnecessary.
Congress did not intend to reward an offender's
personal inprovenent. Rather sentencing shoul d
reflect the purposes set forth in 18 USC S 3553.
The proposed anmendnent underm nes the goal s of
puni shnent and does not recogni ze that
rehabilitation is al ready a conponent of

I ncarceration. And in cases of incarceration or
pre-trial release, good behavior is already
expect ed.

Anot her reason our group opposes this
anendnent is that it invites strategic offender
behavior. |t raises serious questions about
whet her purported post-offense rehabilitation is
genui ne or undertaken solely to influence the
outconme at sentencing. This is particularly
concerning in cases where an offender is facing
a lengthy prison sentence. Option 1, Subsection
Cis especially concerning to the Victins'

Ri ghts Advisory Goup. |In addition to rewarding

strategic behavior, it risks penalizing late
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reports or delayed discl osures, which would harm
victinms of sexual offenses.

The |l ast reason is that the Victins'
Ri ghts Advisory Goup is concerned that it
creates a substantial risk of unwarranted
sentencing disparities. Not all defendants have
equal access to therapy or treatnent prograns.
Weal t hi er defendants nay be better positioned to
appear rehabilitated nore so than an indi gent
def endant would. And this again would directly
conflict wth a -- the mandate to avoid
unwarranted di sparities.

| f this Comm ssion adopts the anendnent
despite VRAG s objections, VRAG does have sone
I nput and woul d ask that sentencing courts be
required to consider victim-- victims rights,
victiminput, and victimobjections; that
vi ol ent of fenses such as hom ci de and sexual
of fenses are categorically excluded from
eligibility; that any offender-initiated contact
with a victimis expressly prohibited. W would

ask the Conm ssion to al so adopt clear and
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narrow y-tailored definitions of what

constitutes a benefit to a victim And victim

consent should be required in all circunstances.

W woul d al so ask that victins not be
conpelled to participate in rehabilitative
efforts that serve an offender's pursuit of a
sentence reduction. No victimshould be
required to receive an apol ogy that they don't
want to receive or to engage in a dialogue with
an offender. W would ask that if this
Comm ssion noves forward with this amendnent,
that it is consistent with the victins' rights
under Subsection Al and Subsection A8 of the
CVRA, which is to -- the victins are to be
reasonably protected fromthe accused and to be
treated with fairness and with respect for a
victims dignity and privacy. Thank you.

CHAI R REEVES. Thank you, Ms. ( ase.

Questions?

Yes, VC Murray?

VI CE CHAI R MJRRAY: | have a question

for M. Clausen. You yourself are soneone who
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denonstrated remarkabl e rehabilitation and
you' ve worked with thousands of defendants. |
guess I'minterested in hearing your thoughts on
the point Ms. Johnson nmade. Like, to ne there
are -- just cards on the table, | worry about
t he anchoring effect. And | think that this is
a very hard thing to put on paper in a way that
Is, like -- is quantifiable. And | think those
considerations really give ne pause, but this
i dea of a carrot of sonething that could be
sonet hi ng people could hold onto and that could
be transformative for themis very appealing to
nme. And | wonder whether it's sonething you' ve
seen in practice or what you think based on
your -- what -- based on your experiences.

MR, CLAUSEN. Thank you for the
guestion. Two parts to this. M. Johnson did a
masterful job describing the need, the reason
why we -- why this is so inportant. And it's
not just tribal comunities. These are the
maj ority of individuals who cone through our

crimnal justice system Many of them cone from
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underserved communities where there is limted
access. | can say from soneone who was granted
relief due to extraordinary and conpel ling
reasons. So | heard that term nentioned a
couple times previously. M concern even while
| was goi ng through ny own | egal process,
knowi ng the record that | had spent 20 years to
accunul ate was not just extraordinary, it was
rare. Just incredibly hard to be able to do
t hat because the systemis not set up currently
to track those achi evenents, those personal
I nvestnents. So that shouldn't stop us from
creating the opportunity. And that's why ny
suggestion was that we focus on putting a
framework in place and trust judges to have the
w sdom to see whet her individuals are making
true investnents in thensel ves, even at that
early stage.

And why woul d we not create an
i ncentive for people to begin that work? And
|"mgoing to be perfectly frank with you that |

actively recruited people as you would into a
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gang to be a part of programmng, right? And --
because | wanted to see people transformtheir
lives. And | used whatever incentive | could.
|'d tell guys, hey, if you get in this program
you mght get a transfer to a better facility.
And al t hough they cane into those prograns for
what ever neans initially, whatever incentive
there was, that was the key to them begi nni ng
that path, that journey of personal
transformati on. Way woul d we not nmke that
opportunity avail able, right? Just because it's
difficult?

So yes, there's sone challenges in
creating a uniformway to nmake this easily
accessible. But | trust that our judges in a --
are in a good position to be able to assess, you
know, what an individual is engaged in and
whet her or not it's genuine.

CHAI R REEVES: VC Mate?

VI CE CHAI R MATE: Thank you all very
much for sticking around to the bitter end. W

appreciate it. This is a nuch nore kind of
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techni cal question, but several commenters have
encouraged us to provide a bunch of exanpl es of
what this kind of conduct m ght | ook Iike that
we're talking -- this post-offense
rehabilitative conduct. And al so nmake cl ear
that whatever |ist we provide isn't exclusive,
that it's a list of exanples. And then | know
at | east PAG and the Defenders have suggested we
put that in a comentary as opposed to the
gui delines -- which we al nbost never hear
anynore, put it in commentary.

| was curious about TIAG s position on
how, you know, if we were doing this list of
exanpl es, you know, and SI AG has, you know,
t houghts on this too, is that sonething that's
better in a guideline, better in comentary,
whet her you have any thoughts on that very weedy
aspect of it?

M5. CLASE: | think that we were very
agai nst commentary for a while because of
concerns about -- it was (inaudible) 9th

Circuit, I"'mnot sure in every circuit. | think
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that there have been devel opnents in case | aw
that have made it |ess concerning. | think that
SIAGis -- well, we didn't discuss this, right?
But | think that, knowing what we did talk
about, is |ess concerned about putting -- would
be | ess concerned of putting this |anguage in
the commentary, because it's really just

gui dance about what post-offense rehabilitation
m ght | ook |ike and not an exhaustive list that
Is fixed in stone.

And we are very concerned about an
exhaustive list that is fixed in stone, because
for exanple, and we provided this exanple in our
| etter, Navaj o Peacemaki ng. Very, very powerful
for people fromthat cultural tradition who
engage init. That's not going to be on the
list. And we don't want people who are from
di fferent cultural backgrounds, who have
different cultural traditions, excluded from
t hese benefits because the guidelines don't
account for their own particular cultural

tradition. And | imagine there are a | ot of
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other cultures -- subcultures in the United
States where there could be simlar issues. So
| don't think that we would object to putting it
in the coonmentary | anguage, because | think it's
really just to illustrate for courts the kinds
of things that m ght take -- that they m ght
need to take into account. And | think at the
end of the day, it becones up to the litigants
thensel ves to explain the relevance for -- in
cases where it's not obvious, sone of themare
al ways going to be obvious, drug and al cohol
rehabilitation, where there's sone sort of niche
rehabilitation that's particular to their
culture, to explain and nake that clear to the

j udges.

CHAIR REEVES:. | have a coupl e of
questions | guess for the lawers, first. Sone
say, you know, the 3553(a) factors do all the
wor k for anyone. For the judge, for the person
who' s bei ng sentenced, even from | guess,
probation. |If that's the case, why do this?

And 1'Il just -- that's ny question. Wy do
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this if 3553(a) really does do all the work for
you?

MR, PATTON:. | -- |I'm happy to chine
in. | think in part, this goes back to
Comm ssi oner Wng's point earlier about how, you
know, could a judge sort of do both. How woul d
the interplay work between 3553(a) and a new
adj ustnent here? | don't think that it's all
t hat uncomon for judges to do both, to consider
things in 3553(a) that are also in sone way
taken into account by the guidelines. | think
so many of the possible adjustnents, whether
it's rol e-based adjustnents or obstructive
conduct, or acceptance, there are all sorts of
colors of those things. And | think when it
conmes to 3553(a), judges do holistically
consider all of those things. And so you could
have sonme good and bad, you could have sone
obstructive behavior, and you could have sone
rehabilitative behavior. And | think it's okay
for the guidelines to account for those things

and then for judges ultimately to put it
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together in a 3553(a) analysis while still
consi dering sone of the sane factors of
rehabilitation.

| -- I'"Il also say just to this concern
about sort of strategic behavior, that it m ght
I ncentivize people to do things just sort of
solely for the points? That possibility already
exists, right? | nean, when | sit down with
clients right nowto talk to them about what's
going to help them at sentencing, one of the
things we talk about is what's going to happen
bet ween today and sentencing. And | think every
| awyer has that discussion right now And so to
the extent that there's sonme concern about
strategi c behavior, that -- that's already
there. And | just |oved what M. C ausen said,
which is, who cares why they do it, right? |If
you can get sonebody to walk into a program
that's going to inprove their |lives, inprove the
lives of their famlies, inprove public safety,
I nprove recidivismoutcones generally, who cares

why? Whether it's initially naybe a strategic
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t hought or not, we ought to be encouraging it
and to do it in a very concrete way | think
makes a | ot of sense.

M5. CLASE: Yes. | appreciate the
3553(a) comment. There is a degree to which
that argunent could be nade wth respect to
al nost any adj ustnent, you know, positive or
negative in the entire book. W could nake the
entire book 20 pages |ong and just say, you
know, 3553(a) covers it all, including many of
the things we're tal king about today. You know,
sophi sticated neans, (inaudible) distinctions,
3553(a).

In terns of why TIAG in particular
thinks that this is a poor candidate for
3553(a), | -- we certainly -- we have that
di scussion with Native defendants. Note, the
gui delines are only advisory. The judge can
al ways give you a downward departure. | think
that for people who grow up in tribal
comrunities, the "you do all the work on the

front end and trust ne we'll take care of you on

Neal R. Gross and Co., Inc.

349

(202) 234-4433 Washington DC www.nealgross.com


https://nealrgross.com/

o o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21

22

the back end," said by the federal governnent,
I's not a persuasive argunent for historical
reasons. So showi ng people that there's
sonething witten down, that, |ike, here are
your guidelines now and if you do all of these
t hings and you succeed at them-- which is hard,
it'"s really hard even for people who are trying,
not everybody's going to succeed, but here's
where they could be is nuch nore effective and
much nore pronoting of success, particularly,
think for our Native comunities.

CHAIR REEVES. And M. Luria, it seens
i ke I always wound back to you and primarily
because the judges at least in ny district rely
heavily on the probation office and officers’
advi ce and the pre-sentence report, the pre-
sentence investigation. And |'m wondering, you
know, through POAG what do you know about
whet her or not in preparing the pre-sentence
I nvestigation report, probation officers are
| ooking for, post-offense efforts and peopl e

doi ng better? W get the information for sure
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when they' ve done sonet hi ng wong, when they've,
you know, did sonmething in pre-trial or they
got -- or, you know, I -- you know, | think
about the other offenses that m ght conme up or
the ot her people that they m ght have been
associated with, the things that m ght be in
their hone that, you know, these things that
ought to count against them And Judge, you
ought to consider this as you're sentencing.
Thi s person may be even variant upward or, you
know, maybe going a little bit above what the
recomendati on m ght be fromthe -- based on the
pl ea agreenent or whatever. So how nuch effort
did the probation office take in finding stuff
that m ght plug this area of post-offense
rehabilitation that the judge -- you ought to
consider this at sentencing, you know, when they
conme in here.

MR LURIA: That's a great question.
And 1'll say that probation officers, if you
were probably to poll themto get a sense of why

they do the work they do, you'd probably get a
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response that |ooks like, |I love justice and |
| ove rehabilitation. That is such a substanti al
part of who we are that when you see
rehabilitation occurring in advance of
sentencing, we want to foster that. W want
that to be a part of what the judge sees. W
want to put that on display because it's an
I nportant conponent of what that defendant is
experiencing. So often people who are | ooking
at sentencing, they're in that frame of m nd,
ready to change. Because they're |ooking at the
result of their conduct and this is the nonent
t o change.

But we're not the only ones who are
| ooking for that. So often, though, you know,
we talked to at |ength about this when | ooking
at this amendnent. And everybody was shari ng
stories of the tines that they've seen
I ndi vi dual s recei ve substantial variances for
that post-rehabilitative conduct. And in those,
one of the things that struck nme about it is how

often it's not just us. It's the U S.
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Attorney's office. It's the AFPDs, the judge
t hensel ves, the pre-trial officer is also
getting involved. And you're seeing this
trajectory froma variety of sources noving
towards that sanme end, which is this person has
done a | ot substantially to change their
circunstances and to prepare thenselves for a
life -- regardl ess of the sentence, for alife
that's different. And let's do what we can to
recogni ze that. Let's do what we can to help
keep that change goi ng.

You know, part of the reason why we
tal k about the anchoring issue is because when
t hat happens, those variances -- and this is,
you know, froma variety of officers all over
the country, those variances are substantial to
facilitate that continued growh. And, you
know, that's sonething that nakes a big
difference in terns of that person's success, is
trying to prevent themfromtaking steps
backwards. It's always a -- sonething in our --

the forefront of our thought process. And
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certainly one of the big conponents about our
i nvestigation is | ooking at how are you' re doing
I n substance abuse treatnent. How are you doi ng
a nental health treatnment? Wat does your
famly life look |ike? What has it been |ike
since? How have you changed? How have you
adjusted to neet different obligations that you
previously m ght not have been considering?
Those are all things that we try to make sure
are incorporated in. And, you know, | think
iIt's one of those things that gives the judge a
conpl ete picture of that person. If you were to
not include it, it would be a disservice and |
don't think that any of us have gotten into this
to ignore rehabilitation. It's what we want,
you know, and that's not just the PSI side.
That's the post-conviction as wel | .

CHAIR REEVES. Any -- oh, M. Misler.

COW SSI ONER MEI SLER: Just to foll ow
what M. Luria -- though, I think this -- at
| east as | understood Judge Reeves' question,

this kind of enpirical bit of it -- question
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that, too. Are youin -- are PSR drafters

i ncl udi ng the kind of infornmation you just

tal ked about in the PSR? |Is it before judges?
And | guess baked into that to ny mnd is, you
know, are the parties nmaking these argunents in
a way that judges are able to give neani ngful
consi deration to post-offense rehabilitation
when it's genui ne and proven?

MR LURIA | would say absolutely. W
work very hard to include that informtion.
W're not the only ones who are presenting it to
the court. So often we're also working with the
Def enders, we're working wwth the U S
Attorneys to get a sense of what that
I nformation | ooks |Iike and nmake sure that
accurately portrayed.

CHAI R REEVES:. Anything additional ?
Well, ladies and gentlenen, wth that, | would
like to bring our hearing on the Decenber, 2025,
proposed anendnents to an end. On behalf of ny
fell ow comm ssioners, nmy good friends here, |

want to again thank our panelists. | know you
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all sacrificed in a nunber of ways to get here,
to prepare. You all have done an extraordi nary
job for us, |I believe. Thank you for your
service. | also want to thank our staff and of
course, all who have decided to listen to us
today. And for your testinony, | thank you. W
wi Il consider that testinony. Qur work
continues along with our staff, again, who wll
do the real work. We'Ill use this testinony to
make our sentencing policy, to make that policy
what we believe is right, what is fair, and what
IS just.

One final note about the continuing
work that we'll do. W are currently seeking
comrents on the proposed anmendnents we publi shed
| ast nonth, addressing sentencing options,
career offender, circuit conflicts, and human
smuggling. There's still tine left for you to
comment if you wish to do so. Please |let us
hear from you, though, by March 18th, 2026. CQur
wor k continues, and | guess your work does, too.

But with respect to this hearing, Kathleen, it
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I's now adj our ned,

(Wher eupon, the above-entitled matter

went off the record at 5:22 p.m)
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