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 My name is Stephen J. Morse.  Thank you for inviting me to submit this Statement and to 
testify.  I am submitting this Statement solely on my own behalf. 

I am Ferdinand Wakeman Hubbell Professor of Law, Professor of Psychology and Law in 
Psychiatry and Associate Director of the Center for Neuroscience & Society at the University of 
Pennsylvania.  I am an attorney and a psychologist.  In the latter capacity, I am a licensed 
clinician and board-certified in forensic psychology by the American Academy of Forensic 
Psychology.  My primary fields of expertise are criminal law, mental health law, and 
neuroscience and law.  My work focuses on the implications of psychology, psychiatry, 
neuroscience, and other behavioral sciences for legal doctrine, policy and institutions, with 
special focus on issues of responsibility and culpability.  I have written numerous articles and 
book chapters on neuroscience and law and on juvenile responsibility. I have testified and 
consulted as an expert witness in federal and state courts concerning the responsibility of 
juveniles and young adults.  I was Co-Director of the MacArthur Foundation Project on Law and 
Neuroscience and a member of the MacArthur Foundation Research Network on Law and 
Neuroscience.  The American Academy of Forensic Psychology honored me with the 
Distinguished Contribution to Forensic Psychology Award, and the American Psychiatric 
Association awarded me the Isaac Ray Award (for distinguished contributions to forensic 
psychiatry and the psychiatric aspects of jurisprudence). A copy of my curriculum vitae is 
attached to this statement.   

Introduction 

The Sentencing Commission is considering proposed changes to §4A1.2(d), the criminal 
history calculation for offenses committed prior to age 18, and to §5H1.1, the policy statement 
concerning the relation of age to potential downward departures.  Courts, legislatures, the media, 
and this Commission have been bombarded with claims that the psychological science and 
neuroscience of adolescent and young adult development compel a softening of the criminal 
law’s response to offending by juveniles and young adults.  The central suggestion of this 
Statement is that the science is good, but that its relevance to responsibility assessments of 
youthful offenders is often overstated and rests on confusing the relation of scientific findings to 
normative legal, moral and social issues.  No legal policy conclusion can be “read off” this body 
of science, which anyway confirms what has long been known about the behavioral capacities of 
juveniles and young adults. In particular, the data on brain maturation are only indirectly relevant 
because they are simply consistent with our understanding of the legally relevant behavioral 



 
 

capacities. For the law, actions, psychological capacities and mental states speak louder than 
images. In short, the Commission should not consider itself compelled to make any particular 
changes to the guidelines based on science. 

In what follows, this Statement first makes the general argument for why a court, 
legislature or administrative agency should be cautious about over-relying on scientific data 
when making normative judgments.  Then it turns to consideration of the specific proposed 
amendments.  The most general conclusion is that either rejecting or accepting the proposed 
changes would be equally consistent with psychological science and neuroscience.  The 
Commission may wish to soften the current guidelines to give some juvenile and young adult 
offenders more of a “break.” So do I.  Consequently, this Statement considers the desirability of 
each of the proposed changes and makes suggestions for modifying them.  

The Relevance of Neuroscience and Developmental Psychology to 

 Determinations of Juvenile and Young Adult Responsibility 

Here is the opening of the summary of an amicus brief in Roper v. Simmons, the 2005 United 
States Supreme Court decision holding the death penalty unconstitutional for all juvenile capital 
offenders. It was filed by, inter alia, the American Medical Association, the American Psychiatric 
Association, the American Academy of Child and Adolescent Psychiatry, and the American 
Academy of Psychiatry and the Law: 

 The adolescent’s mind works differently from ours. Parents know it. This Court [the 
United States Supreme Court] has said it. Legislatures have presumed it for decades or 
more.1 

Similarly, in his dissenting opinion in Miller v. Alabama, Chief Justice Roberts wrote, 
“…teenagers are less mature, less responsible and less fixed in their ways than adults—not that a 
Supreme Court case was needed to establish that.”2 Precisely.   

As the common law excuse of immaturity and the establishment of a juvenile court 
system well over a century ago confirm, the law has responded for centuries to the differences 
between juveniles and adults.  Note that the immaturity excuse and the juvenile court were 
created long before there existed a genuine science of developmental psychology or a 
neuroscience of brain development. Indeed, the commonsense observation of the differences is 
so obvious that if psychology and neuroscience were unable to document them, we would not 
conclude that there were no behavioral differences.  We would conclude instead that the sciences 
were insufficiently advanced to be able to establish the causes and correlates of the differences. 

In its trilogy of juvenile punishment cases, Roper, Graham and Miller,3 the Supreme 
Court gave explicit constitutional status to these differences under some circumstances.ككDespite 
claims to the contrary, Roper did not cite the neuroscience of adolescent and young adult brain 
development, but it did cite psychological science to bolster its claim that adolescents are less 

 
 Brief of the American Medical Association et al. as Amici Curiae in Support of Respondentك1
at 2, Roper v. Simmons, 543 U.S. 551 (2005). 
2 Miller v. Alabama, 567 U.S. 460 (2012)(Roberts, C.J., dissenting). 
3 Roper v. Simmons, 543 U.S. 541 (2005); Graham v. Florida, 560 U.S. 48 (2010); Miller v. Alabama, 567 U.S. 460 
(2012). I assume that the Commission is completely familiar with these cases. 



 
 

responsible on average than adults. Science confirms that juveniles are more impulsive, more 
influenced by peers, more likely to take risks, and less able to tolerate stress. Graham and Miller 
did cite neuroscience, but the citations were non-specific and arguably dictum.  The 
psychological science and neuroscience at the time of Roper were both clear on the average 
differences between juveniles and adults depending on age. Nothing was discovered by either 
science by the time the two following cases were decided that contradicted Roper’s account of 
adolescent and young adult psychosocial development and brain maturation.  The Court did not 
need to cite neuroscience in Graham and Miller because the reasoning of Roper was more than 
sufficient to support both holdings. 

An important question for any legislature, court or administrative agency trying to 
balance responsibility and public safety in the case of youthful offenders is what role 
psychological science and neuroscience should play in the decision. How should the law treat 
offenders who commit their crimes before age 18 or when they are young adults, ages at which 
on average psychosocial and brain maturation are not complete? The proposed amendments 
explicitly rely on science to justify potential changes.  The Commission is not alone in being 
influenced by the supposed implications of science.  For example, the Supreme Judicial Court of 
Massachusetts very recently held 4-3 in Commonwealth v. Mattis that “emerging adults,” that is, 
18-20-year-olds, were so neurologically similar to juveniles that the Massachusetts constitution 
prohibited imposing a sentence of life without the possibility of parole for those who committed 
homicide while in that age group.4  

Again, the question is whether psychological science and neuroscience justify such 
consequential legal changes, which are largely based on responsibility differences. I fully accept 
the validity of the science in question. Much of it has been generated by top scientists, including 
those on this panel before the Commission. It would be colossally surprising if future findings 
contradicted the present, general conclusion about differences.   

To explain the relevance of science to deciding whether juvenile and youthful offenders 
should be given a “break” requires examination of the first principles of legal (and moral) 
responsibility and a nuanced understanding of science as it applies to responsibility assessment. 

The law’s generic criteria for responsibility are that the agent has the capacity for 
rationality and (more controversially) the capacity for self-control or self-regulation.  I refer to 
these capacities as “the right stuff.”  In addition, many would claim that sufficient life experience 
is necessary for full responsibility.5  These capacities have their commonsense, ordinary 

 
 Commonwealth v. Mattis, 224 N.E.3d 410 (Mass. 2024).  The category of “emerging adults” was entirely made upك4
by the Court. It is not a recognized category in any of the relevant disciplines.  One might applaud the holding, but, 
with respect, it was not entailed by neuroscience as the following discussion in this part of the Statement will 
indicate.  Whether the Court’s decision usurped the role of the legislature and was justifiable on state constitutional 
grounds are issues beyond the scope of this Statement. 
5 The law also excuses responsible agents if they commit crimes in circumstances in which they have been 
compelled by an external, do-it-or-else threat that a reasonable person would comply with. Duress is the doctrinal 
expression of this excuse.  This issue is not relevant to the present discussion, but I include this note for 
completeness. 



 
 

language meanings.  For example, rationality includes the ability, inter alia, to get the facts right, 
to understand how to achieve one’s goals (instrumental rationality) and to reason coherently 
about what one should do.  Think of Daniel M’Naghten who delusionally believed that the Tories 
planned to kill him and that he needed to assassinate Prime Minister Peel to save his own life. 
M’Naghten could not get the facts right through no fault of his own. Self-control means the 
ability to refrain from acting even if one’s rational capacities are apparently intact.  Consider a 
person with pedophilia who knows that touching minors sexually is wrong, but who plausibly 
claims that faced with strong desire, the pedophile simply lacks the ability to refrain.6  These 
responsibility criteria are not scientific; they are not about brains.  They are thoroughly 
normative, reflecting the law’s view of what is required of people to hold them responsible.   
They are properties of people, not brains.   

Because the criteria for responsibility are not self-defining and normative, the questions 
are how much capacities of what kind and how much experience are necessary for responsibility.  
Again, these are not scientific questions.  Only people who have sufficient amounts of the right 
stuff should be held fully accountable.  The capacities for rationality and self-control are arrayed 
along a continuum.  As human beings develop throughout childhood, adolescence and into 
adulthood, these capacities increase.  The law commonly assumes that by the age of 18, agents 
have enough of the right stuff to generally be held fully responsible. In some individual cases, 
even younger people are considered to have enough of the right stuff to be held responsible, 
especially in cases of very serious crimes such as homicide.  This does not mean that the law 
does not recognize that peoples’ capacities continue to mature after age 17.  It simply means that 
by the age of 18, the law concludes that offenders have enough of the right stuff to be 
responsible.7  Science does not show that this conclusion is morally incorrect.  It shows only that 
people will generally have more of the right stuff as they grow older. 

Could the law reasonably draw the line at a different age based on our knowledge of the 
average capacities of adolescent and young adults and the average amount of life experience they 
have at a given age?  Of course it could. Drawing this line is a normative judgment based on 
what we can fairly expect of people at a given age.  The variation in the age at which adult 
responsibility is imposed differs among United States jurisdictions and cross-nationally.  These 
legal differences do not reflect a scientific difference; they manifests a normative difference.  
Psychology and neuroscience may provide morally and legally relevant facts about human 

 
6I am not suggesting that pedophilic offenders should be excused from criminal responsibility. I am simply 
employing a commonly used example of a person with a plausible claim about lack of self-control whose rational 
capacities are intact. For example, the Supreme Court accepted the validity of such a claim in a case upholding the 
constitutionality of the involuntary civil commitment of so-called “mentally abnormal sexually violent predators.” 
Kansas v. Hendricks, 521 U.S. 346 (1997).  Hendricks claimed that he could not help himself, especially when he 
was stressed.  A few years later the Supreme Court held that an explicit, independent lack of control criterion was 
necessary to justify such commitments.  Kansas v. Crane, 534 U.S. 407 (2002). 
7 Roper held that although 16- and 17-year-olds were responsible enough to be convicted of a capital offense, their 
rational capacities were insufficiently developed to justify the imposition of capital punishment.  It did not base its 
opinion on lesser life experience.  The Supreme Court used the same reasoning about cognitive capacities to prohibit 
the death penalty for capital murder committed by defendants with intellectual disability.  Atkins v. Virginia, 536 
U.S. 304 (2002). 



 
 

development if they add to commonsense observation, but they cannot dictate when full 
responsibility can be (rebuttably) presumed. 

Wherever the law draws the line, some younger defendants will have enough of the right 
stuff and some older defendants won’t.  Many crimes committed by juveniles were planned and 
were not impulsive or unduly influenced by peer pressure.  Christopher Simmons’ shockingly 
brutal homicide was such a case, as Justice Kennedy conceded in Roper.  Similarly, many crimes 
committed by those age 18 and older are impulsive and the like.   Bright lines drawn on a 
continuum inevitably make mistakes in both directions, but they are justified by considerations 
of efficiency and, in some contexts, by the unacceptability of one type of mistake.8 Our legal 
system tries to correct such mistakes through individualized sentencing decisions.  Based in part 
on the reasoning of Roper and Graham, Miller prohibited the imposition of mandatory life 
without the possibility of parole (LWOP) for homicide crimes committed by juveniles, but it 
permitted this extreme sentence only after the most searching, individualized determination that 
the defendant deserved such harsh treatment.  Such individualized inquiries will never be perfect 
and will sometimes be erroneous, but this, too, is an inevitable outcome of the process of human 
beings applying normative standards.   

The psychological science of psychosocial development is more directly relevant to law 
than neuroscience because the law’s responsibility criteria are psychological and, broadly 
speaking, behavioral. Actions speak louder than images.  If there is a disjunct between the brain 
and behavior, we must believe the behavior for legal purposes.  If the brain looks immature but 
the offender is behaviorally mature, then for legal purposes, the offender is mature.  And vice 
versa.  To give an analogous example, if a defendant’s brain looks normal but the defendant is 
clearly experiencing psychotic symptoms such as hallucinations and delusions, the defendant is 
not a rational agent.  And vice versa. Finally, although there is cross-national evidence that 
juveniles everywhere have similar psychosocial development profiles concerning self-regulation, 
reward seeking and risk-taking,9 there are enormous differences in cross-national crime rates, 
especially for serious crimes. In our own nation, there are differences in crime rates among 
juveniles depending on demographic and cultural variables.   By emphasizing the role of brain 
maturity, we risk underestimating the role of culture and other non-biological variables in 
predisposing juveniles and young adults to criminal behavior.   

Whether the law should give juveniles and young adults a break and what kind of break 
are difficult normative decisions.  We would like science to help, but can it?  The psychology and 
neuroscience of adolescent and young adult development are based on group averages.  At every 

 
8 One justification for Roper’s categorical exclusion of the death penalty for 16- and 17- year-olds convicted of 
capital murder is that most juveniles probably are insufficiently rational to deserve death, and the mistake of 
executing a juvenile who did not deserve it is morally and legally repugnant and unacceptable. Allocation of the 
burden and proof and setting the level of the burden of proof are other methods for avoiding undesirable errors. 
9 Laurence Steinberg et al, “Interaction of Reward Seeking and Self-Regulation in the Prediction of Risk-Taking: A 
Cross-National Test of the Dual Systems Model.” 92 Developmental Psychology 1593 (2016).  The lead author is 
one of the world’s leading authorities on adolescent development.  The subjects in this psychological study ranged 
in age from 11-30.  Cultural and wealth variables affected the results, e.g., self-regulation was stronger among Asian 
subjects, but the cross-national psychosocial similarities were substantial.  Presumably, the brains of the subjects in 
the various nations were similar, too. 



 
 

age there is a distribution of data about the variable in question and that distribution has an 
average, a mean.  Within any age cohort there will be considerably heterogeneity.  To say, for 
example, that on some measure of maturity, 18-year-olds are more mature than 17-year-olds 
means that there is a statistically significant difference between the means of the two groups on 
that measure.  If the sample size is large enough, the mean difference might be quite small in 
absolute terms.  The question is how much overlap there will be between the groups being 
compared.  Even though there is a mean difference between groups, some number of subjects in 
both may be indistinguishable from each other on the measure.  Using age as an example, the 
closer the two groups are in age, the more overlap there will be.  The average psychosocial 
maturity of 13- and 25-year-olds will be quite different and there may be little overlap.  But the 
average psychosocial maturity of 16-, 17-, 18-, and 19-year-olds will differ much less and there 
will be substantial overlap.  17- and 18-year-olds will be barely distinguishable even if there is a 
statistically significant mean group difference. 

So far, discussion has not focused on the possibility that as younger offenders age and 
mature, they will “grow out of” their anti-social tendencies. Moreover, as a statistical matter, a 
good number will not recidivate, even among those juveniles convicted of serious crime.  What 
role should corrigibility play in thinking about juvenile records for purposes of calculating the 
criminal history score?  The Supreme Court recently held that a finding of permanent 
incorrigibility was not required for a court to impose a sentence of LWOP on an offender who 
committed murder before the age of 18.10  This apparently unforgiving holding makes little sense 
if the focus is future dangerousness.  If the offender is genuinely corrigible with or without some 
form of treatment intervention, then LWOP is unnecessary for public safety and is both a waste 
of valuable resources and of a potentially useful community life for the prisoner after release. 
But if one believes that many juvenile offenders have sufficient right stuff to be held fully 
responsible or almost fully responsible, then the potential for change is irrelevant on retributive 
grounds.  How corrigibility should contribute to deciding how juvenile criminal histories should 
be employed for sentencing is therefore dependent on the decision-maker’s sentencing goals. 
This is a normative question that science cannot answer.11 

The upshot of the foregoing discussion is that large numbers of later juvenile offenders, 
16- and 17-year-olds, will be psychologically and biologically indistinguishable from those 
offenders who are age 18 or older.  Later juveniles certainly know that committing serious crimes 
(and less serious crimes for that matter) is wrong.  Further, younger offenders are more likely to 
recidivate than older offenders.  There are juveniles who exhibit seemingly fixed antisocial 
dispositions.  These youths are sometimes referred to as callous and unemotional.12  In terms of 
desert and depending on how much of the right stuff is required, substantial numbers of late 
juvenile offenders may have enough right stuff to be held fully responsible for full blame and 

 
10 Jones v. Mississippi, 141 S. Ct. 1307 (2021). 
11 For ease of exposition, I have not addressed the accuracy of predictions of corrigibility and whether the apparent 
rehabilitation of an offender while in prison is predictive of good behavior in the community.   
12 Whether a formal diagnosis of psychopathy is justified for those under the age of 18 is controversial. 



 
 

punishment except capital punishment.  In exceptional cases, juvenile homicide offenders may 
have enough of the right stuff to deserve LWOP.  Many will present a public safety danger.   

The question for this Commission is how to respond to such considerations within the 
Guidelines.  The next section of this statement addresses that question. 

Legal Policy 

The goals of sentencing and how they should be weighed and balanced are essentially 
contested. The Supreme Court has repeatedly and explicitly assumed that the primary goals are 
retribution, deterrence and incapacitation.  This is consistent with the Commission’s aspiration to 
balance culpability with public safety in its response to juvenile and young adult offenders.  All 
the proposed options for changing the criminal history calculation would give juvenile offenders 
a break compared to the current guidelines.  The proposed change to the age policy statement 
also represents a more lenient approach to downward departures.  I think that good reasons 
support virtually all of the proposed changes or the option of making no change at all.   

The response to juveniles and perhaps to some young adults should be more lenient.  
None of the proposed changes is ideal in my opinion, however, and I shall say how they might be 
modified.  These suggestions are simply meant to stimulate thought about how to best achieve 
justice. Science cannot dictate the appropriate balance.  Consequently, in what follows I will 
present my own normative opinions about good policies and the reasons that support them.   

Option 3 

Option 3, which does not count any juvenile conviction in the criminal history 
calculation, is the least desirable and should not be adopted as written. As noted, many later 
juvenile offenders are in fact sufficiently psychosocially mature to be considered fully 
responsible for their crimes.  They have enough right stuff.  Some may continue to be at 
significant risk for recidivism based on their character as well as their younger age.  Such 
considerations suggest that not all youthful offenders deserve a break on culpability grounds, and 
many will later be dangerous if given a break.   

I understand the desirability of a bright line rule that avoids all the potential unfairness 
that results from, inter alia, prosecutorial discretion about using the transfer power, differences in 
substance, procedure and record-keeping among jurisdictions, and varying degrees of 
information about the juvenile record.  These are undoubtedly serious problems that threaten 
systemic unfairness.  Nonetheless, Option 3 deprives the sentencing judge of too much socially 
and legally useful information about what the just sentence should be in an individual case.  
Some juvenile criminal histories should be counted. 

The Commission’s data indicate that the number of cases involving an offense committed 
by an individual prior to age 18 is just over 3,100.  This is not an immense number.  In cases in 
which the district judge has substantial reason to believe that the juvenile record is misleading 
about culpability and dangerousness, a downward departure after thorough consideration of the 
offender’s claim should not place an undue burden on judicial resources. 



 
 

Although Option 3 may not be desirable for all juvenile conviction cases, it might be 
appropriate for cases involving conviction for those offenders who were age15 and younger 
when they committed their crimes.  Some of these younger offenders may have enough of the 
right stuff, but in general it is considerably less likely. There should be a presumption that these 
offenders did not have enough of the right stuff.  Moreover, if one considers the correlation 
between age and rates of serious offenses, those offenders convicted of crimes committed when 
they were age 15 or younger will not present a significant danger if those convictions are not 
used in the calculation.  I would certainly favor this for less serious crimes committed by those 
age 15 or younger.   

It may be objected that some of these younger offenders will have committed very 
serious and even heinous crimes, and such crimes should be included in the criminal history 
calculation to protect the public. This is a fair point, but no bright line rule will be perfect.  I 
think it would be reasonable to adopt Option 3 only for those who committed crimes when they 
were age 15 or younger.  

Another possibility that I prefer is to adopt Option 3 for all juvenile offenders convicted 
of less serious crimes.  Very little if any break should be given to 16- and 17- year-old juvenile 
offenders convicted of the most serious crimes that involve danger to persons, such as homicide, 
aggravated assault, serious sex crimes, robbery, and perhaps burglary of homes.  These are such 
morally wrongful offenses that later juveniles have the strongest possible moral and legal reasons 
not to offend.  These convictions should be counted.  For less serious crimes, such as theft, 
juvenile convictions in any court would not be counted. As juveniles know, it is wrong to steal, 
but for property crimes, the threat to public safety is generally less heinous and the need for 
public safety protection is less powerful.  I recognize that this suggestion is controversial, but I 
believe that it may strike the balance the Commission seeks. 

 

Options 1 & 2 

As noted, nothing in the relevant science would prohibit the Commission from leaving 
the current calculation guideline intact.  But if the Commission decides that softening of the 
criminal history calculation is warranted, then a scheme like Options 1 and 2 is more desirable 
than Option 3.  These two options treat crimes committed prior to age18 less harshly, but they are 
included in the calculation. 

In general, I prefer including only convictions in adult court in the criminal history 
calculation because I am more confident of careful responsibility attribution in a body with 
extremely limited therapeutic aspirations, if any.  I recognize that this will create some 
disquieting disparities, but I am more confident that adult courts will make a more searching 
inquiry into culpability.   

Option 2 seems better on this ground.  But this raises the difficult question of how to 
respond to juveniles who were convicted in juvenile court of very serious crimes, such as 
homicide, aggravated assault, firearms offenses, and rape.  The unwillingness of the prosecution 
to seek transfer in these cases may indicate some reason for leniency and optimism about the 



 
 

future life trajectory of these offenders compared to those transferred for the same crime, but it 
also may not.  Some serious youthful offenders convicted in juvenile court will have enough of 
the right stuff to be considered fully responsible and many might be dangerous.  Such serious 
criminality among the young is not a good prognostic sign, even if younger offenders are 
statistically unlikely to commit such crimes again.   

To strike the appropriate balance, I would modify Option 2 to permit inclusion in the 
calculation of serious juvenile offenses adjudicated in juvenile court, but only after a thorough 
examination of the record to determine if there is substantial reason to believe the offender was 
sufficiently culpable and dangerous to justify inclusion.  The rebuttable presumption would be 
that the juvenile conviction is not counted. This inquiry will involve expenditure of additional 
judicial resources, but the number of cases will be small.   

Age (Policy Statement) 

I fully agree in principle that youth alone or in combination with other circumstances 
might warrant a downward departure in cases in which the mitigating factors are substantial and 
differentiate the case from the typical case governed by the Guidelines.  I also think that it would 
be helpful to give sentencing judges more specific guidance for deciding when a downward 
departure is appropriate.  Nevertheless, I think number (1) of the proposed amendment is unwise 
and should not be adopted.   

The proposed language says that when considering departures based on youth, “the court 
should (emphasis supplied) consider,” 

(1) Scientific studies on brain development showing that psychosocial maturity, which 
involves impulse control, risk assessment, decision-making, and resistance to peer 
pressure, is generally not developed until the mid-20s. 

First, the language emphasizes brain development. This is not the appropriate criterion as 
the previous section of the Statement indicated.  Psychosocial variables are the important criteria 
for the law because the law concerns behavior, not brains.  Focusing on brain development can 
distract a court from concentrating on the offender’s behavior.   

Second, brain development data do not “show” that psychosocial capacities generally do 
not mature until the mid-20s.  There is a correlation, but it is imperfect.  It is developmental 
psychology that “shows” that psychosocial maturity is not complete at age 18.  Even for 
psychosocial data, the correlation is imperfect. In an important sense, psychosocial maturation is 
never complete; it continues long after the mid-twenties.   

Third, a downward departure should be based on an individualized inquiry into the 
psychosocial maturity of the offender being sentenced, and not based on group data that obscure 
the heterogeneity of psychosocial development at every age.  Group data often must be used to 
predict individual behavior when a more intensive examination of the subject may not be 
possible or could increase error.  But, in the criminal justice context involving just blame and 
punishment based on responsibility, individualized determinations should be required.   



 
 

Last and most important, the language begs the question about the “right stuff” for 
responsibility.  Even if psychosocial development continues into the mid-twenties (and beyond), 
it does not follow that “incomplete” development should be mitigating.  The question is whether 
psychosocial maturity is developed enough.  If the individual offender has enough of the right 
stuff to be fully responsible, no downward departure may be justified even if that offender would 
develop more of the right stuff as the offender grows older.  The language is implicitly question-
begging. 

  

I would amend the language as follows: 

In determining whether a departure is warranted and the extent of such departure, the 
court may consider the following: 

(1) An individual offender’s psychosocial maturity in cases in which the offender 
is substantially less psychosocially mature than offenders of the same age.  
Psychosocial maturity includes impulse control ability, accuracy of risk-
assessment, rational decision-making ability, and the ability to resist peer 
pressure. Scientific studies of the general relation between age and 
psychosocial maturity may be considered.  

I trust that the reasons for the suggested language are clear from the foregoing discussion. 

Number (2) in the proposed amendment is sensible because recidivism risk as a function 
of age is an issue for which group data are essential. Purely individual assessment is not likely to 
increase the accuracy of evidence-based, statistical predictions of recidivism risk and may in fact 
decrease it. 

Conclusion 

This Statement attempted to clarify the relation of the science of adolescent and young 
adult development to the proposed amendments to the guidelines concerning the use for 
sentencing of juvenile criminal histories and age generally.  Legal decision-makers faced with 
difficult normative questions often unjustifiably rely on science rather than recognizing the 
essentially normative nature of legal criteria. The Statement also addressed the specific 
amendments under consideration.  I offered suggestions for thinking about the best approaches to 
criminal history calculations and to the amended language in the age policy statement about 
potential downward departures.   

I hope that this Statement will help the Commission with its deliberations about these 
very important issues.  Thank you again for inviting me to submit the Statement and to testify. 
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Southern California School of Medicine, 1979-1988 

 
Professor of Psychology, University of Southern California, 1982-1988 

 
Visiting Professor of Law and Social Science, California Institute of 
Technology, 1983 

Professor of Law, University of Southern California Law Center, 1979- 
1982 

Associate Dean for Academic Affairs, University of Southern California 
Law Center, 1979-1980 

Associate Professor of Law, University of Southern California Law 
Center, 1976-1979 

 
Associate Professor of Psychiatry and the Behavioral Sciences, University 
of Southern California School of Medicine, 1977-1979 
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Previous 
Experience: 

 

(continued)  
Consultant, Center for Law and Health Sciences, Boston University 
School of Law, 1974-1977 

 
Assistant Professor of Law, University of Southern California Law Center, 
1974-1976 

 
Visiting Assistant Professor of Psychology, Boston University, 1973-1974 

 
Principal Investigator, Center for Law and Health Sciences, Boston 
University School of Law, Project to study “Rights of Adolescents 
Receiving Mental Health Services” under N.I.M.H. grant, 1973-1974 

 

Professional 
Memberships: 

 
 
American Bar Association 
American Psychological Association (Fellow) 

 

Professional 
Activities 
& Awards: 

 
 
 
American Psychological Association Task Force on Legal Action, 1976- 
1977 

 
Board of Directors, American Psychology-Law Society, 1977-1981 

Visiting Psychologist, American Psychological Association Visiting 
Psychologist Program, Alaska Psychiatric Institute, Anchorage, Alaska, 
1979 

 
Advisory Committee to California Legislature Joint Committee on 
Revision of the Penal Code, 1980-81 

 
California State Psychological Association Committee on Legal and 
Social Issues Concerning the Mental Health of Children and Families, 
1980-1981 

 
Book Review Editor, Law and Human Behavior, 1980-87 

President, American Psychology-Law Society, 1981-1982 

Director (ex officio), American Board of Forensic Psychology, Inc., 1981- 
1982 
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Professional 
Activities 
& Awards: 
(continued) 

 

Editorial Advisory Board, International Journal of Law and Psychiatry, 
1982-2006 

 
Consulting Editor, Professional Psychology, 1983-1993 

 
USC University Associates Award for Excellence in Teaching 
[University-wide], 1984 

 
President, Division 41/American Psychology-Law Society, American 
Psychological Association, 1986-87 

 
Editorial Board, Perspectives in Law and Psychology (book series of 
Division 41 of the American Psychological Association), 1986-1995 

 
John D. and Catherine T. MacArthur Foundation Research Network on 
Mental Health and the Law, 1988-1996 

 
Editorial Board, Law and Human Behavior, 1988-91 

 
Distinguished Contribution to Forensic Psychology Award, American 
Academy of Forensic Psychology, 1989 

 
Fellow, American Psychological Association, 1991 

Trustee, Bazelon Center for Mental Health Law, 1995-2016 

Criminal Law Advisory Board, The Journal of Criminal Law and  
Criminology, 1995- 

 
Lindback Award for Teaching Excellence [University-wide], University of 
Pennsylvania, 1997 

Faculty, American Academy Forensic Psychology 1999- 

Referee (Criminal Law), Stanford-Yale Junior Faculty Forum, 2000, 2002, 
2004, 2006, 2008 

P. Browning Hoffman Memorial Lecture in Law and Psychiatry, 
University of Virginia School of Law and Institute for Law, Psychiatry 
and Public Policy, 2003 

 
Board of Advisors, Ohio State Journal of Criminal Law, 2003- 
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Professional 
Activities 
& Awards: 
(continued) 

 

Expert Consultant, President’s Council on Bioethics, 2004 

Editorial Board, Criminal Law and Philosophy, 2005- 

Founding Director, Neuroethics Society, 2006. 
 

Deinard Memorial Lecture in Law and Medicine, University of 
Minnesota, 2007. 

 
Visiting Distinguished Fellow, Sage Center for the Study of the Mind, 
University of California, Santa Barbara, 2007. 

 
Co-Director, Governing Board and Co-Director of the Research Network 
on Criminal Responsibility and Prediction, John D. And Catherine T. 
MacArthur Foundation Law and Neuroscience Project, 2007-2010. 

 
A Leo Levin Award for Excellence in an Introductory Course [Law 
School], 2007 

 
Editorial Board, Journal of the American Academy of Psychiatry and the  
Law, 2007-2016 

 
Editorial Board, Legal Theory, 2009- 

MacArthur Foundation Research Network on Law and Neuroscience, 
2011-2016. 

 
Isaac Ray Award (for distinguished contributions to forensic psychiatry 
and the psychiatric aspects of jurisprudence), American Psychiatric 
Association, 2014 

 
Barrock Lecture in Criminal Law, Marquette University Law School, 
2014 

 
Elizabeth Hurlock Beckman Award (awarded by the Beckman Award 
Trust for a teacher who has inspired former students to create an 
organization which has demonstrably conferred a benefit on the 
community at large), 2014 

 
Co-Investigator, DIMENSIONS - Remodeling criminal insanity and 
psychosis through the philosophical, legal, and medical dimensions of the 
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Professional 
Activities 
& Awards: 
(continued) 

 

medical model, funded by Norwegian Research Council (NRC grant # 
314840). 

 
 
 

Legislative 
Testimony: 

 
 
“The Role of the Mental Health Expert,” in Hearings on the Role of  
Psychiatry in Determining Criminal Responsibility 47-61. California Joint 
Committee on Revision of the Penal Code (1979) 

 
“Diminished Capacity,” in Hearings on The Defenses of Diminished  
Capacity and Insanity 51-71. California Joint Committee on Revision of 
the Penal Code (1979) 

 
“The Morality and Practicality of the Insanity Defense,” in Insanity  
Defense in Federal Courts 208-43. Subcommittee on Criminal Justice of 
the Committee on the Judiciary, United States House of Representatives 
(97th Cong., 2d Sess.) (July-September, 1982) 

 
“Reforming the Insanity Defense,” in Reform of the Federal Insanity  
Defense 296-358. Subcommittee on Criminal Justice of the Committee on 
the Judiciary, United States House of Representatives (98th Cong., 1st 
Sess.) (March-May 1983) 

Publications: 
 

Books & 
Book Chapters: 

 
 
Psychotherapies: A Comparative Casebook. New York: Holt, Rinehart & 
Winston, 1977 (co-edited with Robert I. Watson, Jr.) 

 
“A General Introduction to Psychotherapy,” in Morse & Watson, pp. 1-14 
(with Robert I. Watson, Jr.) 

 
“An Introduction to Dynamic Psychotherapy,” in Morse & Watson, pp. 
16-43 

 
An Introduction to Behavior Therapy,” in Morse & Watson, pp. 272-292 
(with Robert I. Watson, Jr.) 
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Books & 
Book Chapters: 
(continued) 

 

“Psychological and Psychiatric Issues [pertaining to the rights of 
adolescents in the mental health system],” in J. Wilson, The Rights of  
Adolescents in the Mental Health System 81-122. Lexington, Mass: 
Lexington Books, 1978 

 
“Family Law in Transition: From Traditional Families to Individual 
Liberty,” in V. Tufte & B. Myerhoff, eds., Changing Images of the Family 
319-360. New Haven: Yale University Press, 1979 

 
“Malpractice Liability for Psychosurgery,” in E. Valenstein, ed., The  
Psychosurgery Debate: Scientific, Legal, and Ethical Perspectives 397- 
421. San Francisco: W.H. Freeman and Company, 1980 

 
“Understanding Adversary Process and Conflict in The American 
Criminal Justice System,” in M.W. Klein and K.S. Teilmann, eds. 
Handbook of Criminal Justice Evaluation 331-356. Beverly Hills, CA: 
Sage Publications, 1980 

 
“Mental Health Implications of the Juvenile Justice Standards” (with 
Charles H. Whitebread, II), in G. Melton, ed., Legal Reforms Affecting  
Child and Youth Services 5-27. New York: Haworth, 1983 

 
“Mental Health Law: Governmental Regulation of Disordered Persons and 
the Role of the Psychologist,” in B.D. Sales, ed., The Professional  
Psychologist's Handbook 339-422. New York: Plenum Press, 1983 

“The Role of the Mental Health Expert,” in S. Kadish et al., eds., 3 The  
Encyclopedia of Crime and Justice 1041-1046. New York: The Free Press, 
1983 

 
“The Mentally Disordered Offender,” in S. Kadish et al., eds., 3 The  
Encyclopedia of Crime and Justice 1046-1051. New York: The Free Press, 
1983 

 
“Mental Disorder and the Law,” in N. Endler & J. McV. Hunt, eds., 
Personality and the Behavioral Disorders, 2d ed., 1183-1217. New York: 
J. Wiley & Sons, 1984 

 
“Psychology, Determinism and Legal Responsibility,” in G.B. Melton, 
ed., 33 Nebraska Symposium on Motivation, 1985: The Law as a  
Behavioral Instrument 35-85. Lincoln, NB: University of Nebraska Press, 
1986 
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Books & 
Book Chapters: 
(continued) 

 

“The Legal Concept of Normality” (with L. Roth & R. Wettstein), in D. 
Offer & M. Sabshin, eds., The Diversity of Normal Behavior 275-301. 
New York: Basic Books, 1991 

 
“Mens Rea: The 'Guilty Mind',” in D. Kagehiro & W. Laufer, eds., 
Handbook on Psychology and Law 207-229. New York: Springer-Verlag, 
1991 

 
“Diminished Capacity,” in S. Shute, J. Gardner & J. Horder, eds., Action  
and Value in Criminal Law 239-278. Oxford: Clarendon Press, 1993 

 
“Diminished Capacity,” in R. Audi et al., eds., The Cambridge Dictionary  
of Philosophy 204. Cambridge: Cambridge University Press, 1995 

 
“Insanity, Legal Concept Of,” in R. Chadwick, ed., 3 Encyclopedia of  
Applied Ethics 699-710. San Diego: Academic Press, 1998 

 
“Excusing and The New Excuse Defenses: A Legal and Conceptual 
Review,” in, M. Tonry, ed., 23 Crime and Justice 329-406. Chicago: 
University of Chicago Press, 1998 

 
Foundations of Criminal Law. New York: Oxford University Press, 1999; 
Foundation Press, 2000 (co-edited with L. Katz & M.S. Moore) 

“Deprivation and Desert,” in W. Hefferman & J. Kleinig, eds., From  
Social Justice to Criminal Justice 114-160. New York: Oxford University 
Press, 2000 

 
“Criminal Responsibility and Legal Insanity,” in Alan E. Kazdin, ed., 
Encyclopedia of Psychology 351-353. New York: Oxford University 
Press, 2000 

 
“From 'Sikora' to 'Hendricks': Mental Disorder and Responsibility,” in 
L.E. Frost & R.J. Bonnie, eds., Mental Health Law in Evolution 129-166. 
Washington: American Psychological Association Press, 2001 

 
“The Mentally Disordered Offender,” in J. Dressler et al, eds., 
Encyclopedia of Crime and Justice (2d Ed.) New York: Macmillan, 2001 

 
“Psychopathy,” in J. Dressler et al, eds., Encyclopedia of Crime and  
Justice (2d Ed.). New York: Macmillan, 2001 
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Books & 
Book Chapters: 
(continued) 

 

“Diminished Capacity,” in J. Dressler et al, eds. Encyclopedia of Crime  
and Justice (2d Ed.). New York: Macmillan, 2001 

 
“Drugs, Decriminalization of,” in N.J. Smelser & P.B. Baltes, Eds., 
International Encyclopedia of the Social & Behavioral Sciences. 
Amsterdam: Pergamon, 2001 

 
“Mad or Bad? Sex Offenders and Social Control,” in B. Winick & J.Q. 
LaFond, eds., Protecting Society From Sexually Dangerous Offenders:  
Law, Justice, and Therapy 165-182. Washington: American Psychological 
Association Press, 2003 

 
“New Neuroscience, Old Problems,” in B. Garland, ed., Neuroscience and  
the Law: Brain, Mind and the Scales of Justice 157-198, New York: Dana 
Press, 2004 

 
“The Jurisprudence of Craziness,” in Francesco Parisi & V.L. Smith, eds. 
The Law and Economics of Irrational Behavior 225-267. Stanford, CA: 
Stanford University Press, 2005 

 
“Moral and Legal Responsibility and the New Neuroscience,” in J. Illes, 
ed., Neuroethics in the 21st Century: Defining the Issues in Theory, 
Practice and Policy 33-50. Oxford: Oxford University Press, 2006 

“Affirmative Defenses,” in Vincent N. Parillo, ed., 1 Encyclopedia of  
Social Problems 32-33. Sage, 2008 

 
“Diminished Capacity,” in Brian L. Cutler, ed., 1 Encyclopedia of  
Psychology & Law 217-220. Sage, 2008 

 
“Insanity Defense Reform Act (IDRA),” in Brian L. Cutler, ed., 1 
Encyclopedia of Psychology and Law 372-374. Sage, 2008 

 
“Neuroethics,” in S. Bloch & S. Green, eds., Psychiatric Ethics, 4th ed. 
309-335. Oxford University Press, 2009 

 
L. Alexander & K. Ferzan, with S. Morse, Crime and Culpability: A  
Theory of Criminal Law. Cambridge: Cambridge University Press, 2009 

 
“Addiction, Science and Criminal Responsibility,” in N. A. Farahany, ed., 
The Impact of Behavioral Sciences on Criminal Law 241-288. Oxford: 
Oxford University Press, 2009 
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Books & 
Book Chapters: 
(continued) 

 

“Against Control Tests for Criminal Responsibility” & AReply,@ in P. 
Robinson, S. Garvey, & K. Ferzan, eds., Criminal Law Conversations 
449-459 & 469-472. Oxford University Press, 2009 

 
AThe Neuroscience Challenges to Criminal Responsibility@ in A. 
Santosuosso, ed., Le Neuroscienze e Il Diritto 93-120. Ibis, 2009 

 
“Psychopathy and the Law: the United States Experience,” in Luca 
Malatesti and John McMillan, eds., Responsibility and Psychopathy:  
Interfacing Law, Psychiatry and Philosophy 41-61. Oxford University 
Press, 2010 

 
“Lost in Translation?: An Essay on Law and Neuroscience,” in Michael 
Freeman, ed., Law and Neuroscience 529-562. Oxford University Press, 
2011 

 
“Gene-Environment Interactions, Criminal Responsibility and 
Sentencing,” in Kenneth A. Dodge & Michael Rutter, eds., Gene- 
Environment Interaction Effects in Developmental Psychology 207-234. 
Guilford Press, 2011 

 
“The Future of Neuroscientific Evidence,” in C. Henderson & J. Epstein, 
eds., The Future of Evidence 137-163. American Bar Association, 2011 

 
“Addiction and Criminal Responsibility,” in Jeffrey Poland & George 
Graham, eds., Addiction and Responsibility 159-199. MIT Press, 2011 

 
“Avoiding Irrational NeuroLaw Exuberance,” in Bibi van den Berg & 
Laura Klaming, eds., Technologies on the Stand: Legal and Ethical  
Questions in Neuroscience and Robotics 23-40. Wolf Legal Publishers, 
2011 

 
“Neuroscience and the Future of Personhood and Responsibility,” in 
Jeffrey Rosen and Ben Wittes, eds. Constitution 3.0: Freedom and  
Technological Change 113-129. Brookings, 2011 

“Neuroimaging Evidence in Law: A Plea for Modesty and Relevance” in 
J. Simpson, ed., Neuroimaging in Forensic Psychiatry 341-357. Wiley, 
2012 
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Books & 
Book Chapters: 
(continued) 

 

“Diminished Capacity, Neuroscience & Just Punishment,” in Sarah 
Richmond, Sara Edwards & Geraint Rees, eds., I Know What You are  
Thinking: Privacy and Neuroscience 155-172. Oxford University Press, 
2012. 

 
“Evaluation of Criminal Responsibility” (with Alan Goldstein and Ira 
Packer), in Alan Goldstein, ed., Forensic Psychology Handbook, 2nd ed. 
381-406, Wiley, 2012. 

 
“Common Criminal Law Compatibilism,” in Nicole Vincent, ed., 
Neuroscience and Legal Responsibility 29-52. Oxford University Press, 
2013. 

 
“Compatibilist Criminal Law,” in Thomas A. Nadelhofer, ed., The Future  
of Punishment 107-131. Oxford University Press, 2013. 

 
“Preventive Detention of Psychopaths and Dangerous Offenders,” in Kent 
A. Keihl and Walter A. Sinnott-Armstrong, eds., Handbook on  
Psychopathy and Law 321-345. Oxford University Press, 2013. 

 
“Scientific Challenges to Criminal Responsibility,” in Joel Feinberg, Jules 
Coleman, & Christopher Kutz, eds., Philosophy of Law, 9th Edition 839- 
853. Cengage Learning, 2013. 

Primer on Criminal Law and Neuroscience, Stephen J. Morse & Adina L. 
Roskies eds., Oxford University Press, 2013 

“Introduction,” in Morse and Roskies, eds., pp. xv-xxiii 

“Criminal Responsibility, Competence and Prediction” (with Bill 
Newsome), in Morse and Roskies, eds., pp. 150-178 

 
“Neuroscience and Law: Looking Forward” (with Adina L. Roskies), in 
Morse and Roskies, eds., pp. 240-256 

 
“The Insanity Defense,” in H. LaFollette, ed., International Encyclopedia  
of Ethics. Sage, 2013. 

 
“Genetics and Criminal Justice,” in Turhan Canli, Ph.D., ed.. Oxford  
Handbook of Molecular Psychology 409-425. Oxford University Press, 
2015. 
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Books & 
Book Chapters: 
(continued) 

 

“Drugs Decriminalization of,” in James D. Wright, ed., International  
Encyclopedia of Social and Behavioral Sciences, 2d Ed. 674-678. 
Elsevier, 2015. 

 
“Neurolaw,” in Robert Audi, ed,. Cambridge Encyclopedia of Philosophy 
(3d.ed.), Cambridge University Press, 2015. 

 
“Indispensable Forensic Psychiatry & Psychology,” in R. Sadoff, ed., 
Forensic Psychiatry: Past, Present, and Future Directions. Oxford 
University Press, 2015. 

 
“Neuroscience, Free Will and Criminal Responsibility,” in W. Glannon, 
ed., Free Will and the Brain: Neuroscientific, Philosophical, and Legal  
Perspectives. Cambridge U. Press, 2015. 

 
Legal, Moral and Metaphysical Truths: The Philosophy of Michael S.  
Moore (edited with Kimberly Kessler Ferzan), Oxford University Press, 
2016. 

 
“Editors’ Introduction” (with Kimberly Kessler Ferzan), in Ferzan & 
Morse. 

 
“Moore on the Mind,” in Ferzan & Morse. 

“Du Cerveau, Encore du Cerveau, Rien Que Du Cerveau: Rencontre Avec 
Stephen Morse,” in Boris Cyrulnik ed., Le Cerveau est-il coupable?,” 
Philippe Duval, 2016. 

 
“The Inevitable Mind in the Age of Neuroscience,” in D. Patterson, ed., 
Philosophical Foundations of Law and Neuroscience, Oxford University 
Press, 2016. 

 
“Legal Insanity in the Age of Neuroscience,” in, S. Moratti & D. 
Patterson, eds., Law and Neuroscience: Revising the Legal Standard of  
Insanity, Hart Publishing, 2016. 

 
“Addiction, Choice and Criminal Responsibility,” in, N. Heather & G. 
Segal, eds., Addiction and Choice, Oxford University Press, 2016. 

 
“Neuroethics: Neurolaw,” 
http://www.oxfordhandbooks.com/view/10.1093/oxfordhb/978019993531 
4.001.0001/oxfordhb-9780199935314-e-45?rskey=JzxC92&result=3, 
(March 2017) 

http://www.oxfordhandbooks.com/view/10.1093/oxfordhb/978019993531
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Books & 
Book Chapters: 
(continued) 

“Law and the Sciences of the Brain/Mind,” in R. Brownsword, ed., Oxford 
Handbook of Law and the Regulation of Technology. Oxford University 
Press, 2017. 

“Mental Disorder and Criminal Justice,” in, E. Luna, ed., Academy for 
Justice, A Report on Scholarship and Criminal Justice Reform. Arizona 
State University, 2017. 

“The Neuroscience Non-Challenge to Meaning, Morals and Purpose,” in, 
G. Caruso & O. Flanagan, eds, Neuroexistentialism: Meaning, Morals, and
Purpose in the Age of Neuroscience. Oxford University Press, 2018.

“Neuroscience in Forensic Contexts: Ethical Concerns, in E.A.E. Griffith, 
ed., Ethical Challenges in Forensic Psychiatry and Psychology Practice, 
Columbia University Press, 2018. 

“Mental Disability, Criminal Responsibility and Civil Commitment,” in, 
T. Grisso & S. Brodsky, eds., The Roots of Modern Psychology and Law.
Oxford University Press, 2018.

“Involuntary, Competence in United States Criminal Law,” in, R. 
MacKay, ed., Fitness to Plead: International and Comparative 
Perspectives. Oxford University Press, 2018. 

“The Promise of Neuroscience for Law: Hope or Hype?,” in, D. Boonin, 
ed., The Palgrave Handbook of Philosophy and Public Policy, Palgrave 
Macmillan, 2018. 

Criminal Law and Addiction, in H. Pickard & S. Ahmed, eds, ROUTLEDGE 
HANDBOOK ON PHILOSOPHY AND SCIENCE OF ADDICTION 540 (Routledge, 
2019). 

“Neurohype and the Law: A Cautionary Tale,” in R. Thibault & A. Raz 
eds., The Dark Side of Imaging: What a Scanner Won’t Tell You. 
(Elsevier, 2019). 

“Neuroscience and Criminal Responsibility and Competence,” in L. 
Alexander & K.K. Ferzan, eds., The Palgrave Handbook of Applied Ethics 
and Criminal Law. (Macmillan,2020). 
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Books & 
Book Chapters: 
(continued) Neuroscience and Law: Conceptual and Practical Issues, in Antonio 

D’Aloia & Maria Chiara Errigo, eds., NEUROSCIENCE AND LAW: 
COMPLICATED CROSSINGS AND NEW PERSPECTIVES. (Springer, 2020). 

“The Insanity Defense,” in H. LaFollette, ed., International Encyclopedia 
of Ethics (2d, Ed.) (Sage, 2021). 

Before and After Hinckley, in, R. Mackay and W. Brookbanks, eds., THE 
INSANITY DEFENCE: INTERNATIONAL AND COMPARATIVE PERSPECTIVES  
(Oxford University Press, 2022). 

“Addiction and criminal responsibility: The law’s rejection of the disease 
model,” in, N. Heather, M. Field, A. Moss, & S. Satel, eds., EVALUATING 
THE BRAIN DISEASE MODEL OF ADDICTION (Routledge, 2022) 

ADVANCED INTRODUCTION TO SUBSTANTIVE CRIMINAL LAW (Edward 
Elgar, 2023). 

“Neurolaw: Challenges and Limits,” in G. Meynen and H. Swab, eds, 
BRAIN AND CRIME (Handbook of Clinical Neurology, Vol. 197, 3rd 
series) 235 (Elsevier, 2023). 

“Responsibility and the Defenses, to appear in, J. Ryberg, ed, THE 
OXFORD HANDBOOK OF CRIMINAL (forthcoming, Oxford University Press). 

“Neurocentrism: Implications for Addiction and the Courtroom,” (with S. 
Satel), in R. Boland, ed., KAPLAN & SADOCK’S COMPREHENSIVE 
TEXTBOOK OF PSYCHIATRY (11TH ED.) (forthcoming, Wolters Kluwer) 

“Mental Disorder, Neuroscience and Criminal Responsibility,” in Louise 
Kennefick, ed, ROUTLEDGE INTERNATIONAL HANDBOOK ON CRIMINAL 
RESPONSIBILITY (forthcoming, Routledge). 

“Legal Insanity & Related Doctrines: German & United States Law 
Compared” (with Johannes Kaspar, U. Augsburg), in Antony Duff, ed., 
III CORE CONCEPTS IN CRIMINAL LAW AND CRIMINAL JUSTICE 
(forthcoming, Cambridge University Press). 
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Articles: 

“Structure and Reconstruction: A Critical Comparison of Michael Balint 
and D.W. Winnicott,” 54 International Journal of Psycho-Analysis 487- 
500 (1972) 

“The Psychological Theory of Michael Balint,” 3 Psychiatry in Medicine 
407-416 (1972)

“Perfecting the Parents: A Family Romance Resistance,” 17 American 
Journal of Psychotherapy 410-420 (1973) 

“The After-Pleasure of Suicide,” 46 British Journal of Medical 
Psychology 227-238 (1973) 

“The Twilight of Welfare Criminology: A Reply to Judge Bazelon,” 49 
Southern California Law Review 1246-1268 (1976). Reprinted in revised 
form: 49 New York State Bar Journal 11 (1977) 

“The Twilight of Welfare Criminology: A Final Word,” 49 Southern 
California Law Review 1275-1276 (1976) 

“Crazy Behavior, Morals, and Science: An Analysis of Mental Health 
Law,” 51 Southern California Law Review 527-654 (1978) 

“Law and Mental Health Professionals: The Limits of Expertise,” 9 
Professional Psychology 389-399 (1978) 

“Diminished Capacity: A Moral and Legal Conundrum,” 2 International 
Journal of Law and Psychiatry 271-298 (1979) 

“A Preference for Liberty: The Case Against Involuntary Commitment of 
the Mentally Disordered,” 70 California Law Review 54-106 (1982). 
Published in modified form in C. Warren, The Court of Last Resort:  
Mental Illness and the Law 69-109. Chicago: University of Chicago Press, 
1982 

“Failed Explanations and Criminal Responsibility: Experts and the 
Unconscious,” 68 Virginia Law Review 973-1084 (1982) 

“Diminishing Diminished Capacity in California” (with Edward R. 
Cohen), 2 The California Lawyer, June, 1982 at 24-26 

“Reforming Expert Testimony: An Open Response from the Tower (and 
the Trenches),” 6 Law and Human Behavior 45-47 (1982) 

“Predicting Future Dangerousness,” 3 The California Lawyer, December, 
1983 at 16-18 
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Articles: 
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“Save the Insanity Defense,” 10 Litigation, Fall 1983 at 3-6, 51 

“Undiminished Confusion in Diminished Capacity,” 75 The Journal of 
Criminal Law and Criminology 1-55 (1984) 

“Justice, Mercy and Craziness,” 36 Stanford Law Review 1485-1515 
(1984) 

“Retaining a Modified Insanity Defense,” 477 The Annals 137-147 (1985) 

“Excusing the Crazy: The Insanity Defense Reconsidered,” 58 Southern 
California Law Review 777-836 (1985) 

“Why Amnesia and the Law Is Not a Useful Topic,” 4 Behavioral 
Sciences & the Law 99-102 (1986) 

“Treating Crazy Persons Less Specially” (Edward G. Donley Memorial 
Lecture, West Virginia University College of Law), 90 West Virginia Law 
Review 353-385 (1987-88) 

“Introducing Criminal Law,” 87 Michigan Law Review 1294-1306 (1989) 

“The Misbegotten Marriage of Soft Psychology and Bad Law: 
Psychological Self-Defense as a Justification for Homicide,” 14 Law & 
Human Behavior 595-618 (1990) 

“Culpability and Control,” 142 University of Pennsylvania Law Review 
1587-1660 (1994) 

“Causation, Compulsion and Involuntariness,” 22 Bulletin of the 
American Academy of Psychiatry and the Law 159-180 (1994) 

“The 'New Syndrome Excuse Syndrome',” 14 Criminal Justice Ethics 3- 
15 (Winter/Spring, 1995) 

“Blame and Danger: An Essay on Preventive Detention,” 76 Boston 
University Law Review 113-155 (1996) 

“Brain and Blame,” 84 Georgetown Law Journal 527- 549 (1996); 
reprinted in 1 Seminars in Clinical Neuropsychiatry 222-235 (1996) 

“Immaturity and Irresponsibility,” 88 Journal of Criminal Law and 
Criminology 15-67 (1997) 

“Fear of Danger, Flight from Culpability,” 4 Psychology, Public Policy 
and Law, 250-267 (1998) 
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Moral Responsibility: A Story, An Argument & A Vision” 4 Graven 
Images 73-80 (1998) 

“Craziness and Criminal Responsibility,” 17 Behavioral Sciences & the 
Law 147-164 (1999) 

“Delinquency and Desert,” 564 The Annals of The American Academy of 
Political and Social Science 56-80 (July, 1999) 

“Neither Desert Nor Disease,” 5 Legal Theory 265-309 (1999) 

“Waiting For Determinism To Happen,” www.LegalEssays.com 1-10 
(1999) 

“Not so Hard (and Not so Special), After All,” 6 Virginia Journal of Social 
Policy & the Law 471-496 (1999) 

“Crazy Reasons,” 10 Journal of Contemporary Legal Issues 189-226 
(1999) 

“Hooked on Hype: Addiction and Responsibility,” 19 Law and Philosophy 
3-49 (2000)

“The Moral Metaphysics of Causation and Results,” 88 California Law 
Review 879-894 (2000) 

“Rationality and Responsibility,” 74 Southern California Law Review 
251-268 (2000)

“Uncontrollable Urges and Irrational People,” 88 Virginia Law Review 
1025-1078 (2002) 

“Involuntary Competence,” 21 Behavioral Sciences & the Law 311-328 
(2003) 

“Diminished Rationality, Diminished Responsibility,” 1 Ohio State 
Journal of Criminal Law 289-308 (2003) 

“Inevitable Mens Rea,” 27 Harvard Journal of Law & Public Policy 51-64 
(2003) 

“Reason, Results and Criminal Responsibility,” 2004 Illinois Law Review 
363-444

Book Review [review of S. A. Bandes, ed., The Passions of the Law], 114 
Ethics 601-604 (2004) 
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Articles: 
(continued) 

“Preventive Confinement of Dangerous Offenders,” 32 Journal of Law, 
Medicine & Ethics 56-72 (2004) 

“Medicine and Morals, Craving and Compulsion,” 39 Substance Use and 
Misuse 437-460 (2004) 

“New Neuroscience, Old Problems: Legal Implications of Brain Science,” 
6 Cerebrum 81-90 (2004) 

“Brain Overclaim Syndrome: A Diagnostic Note,” 3 Ohio State Journal of 
Criminal Law 397 (2006) 

“Genetics, Addiction and Criminal Responsibility,” 69, Law & 
Contemporary Problems 165-207 (2006) 

“Steel Traps and Unattainable Aspirations: A Comment on Kress,” 24 
Behavioral Sciences & the Law 599-606 (2006) 

“The Non-Problem of Free Will in Forensic Psychiatry and Psychology,” 
25 Behavioral Sciences & The Law 203-220 (2007) 

“Voluntary Control of Behavior and Responsibility,” 7 American Journal 
of Bioethics12-13 (2007) 

“Criminal Responsibility and the Disappearing Person,” 28 Cardozo Law 
Review 2545-2576 (2007) 

“The Uneasy Entente Between Insanity and Mens Rea: Beyond Clark v. 
Arizona” (with Morris B. Hoffman), 97 Journal of Criminal Law &  
Criminology 1071-1149 (2007) 

“Thoroughly Modern: Sir James Fitzjames Stephen on Responsibility,” 5 
Ohio State Journal of Criminal Law 505-526 (2008) 

“Determinism and the Death of Folk Psychology: Two Challenges to 
Responsibility from Neuroscience,” 9 Minnesota Journal of Law, Science 
and Technology 1-35 (2008) 

“Psychopathy and Criminal Responsibility,” 1 Neuroethics 205-212 
(2008) 

“The Ethics of Forensic Practice: Reclaiming the Wasteland,” 36 Journal 
of the American Academy of Psychiatry and Law 206-217 (2008) 
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Articles: 
(continued) 

“Vice, Disorder, Conduct and Culpability,” 15 Philosophy, Psychiatry, & 
Psychology 47-49 (2008) 

AThe Irreducibly Normative Nature of Provocation/Passion,@ 43 Michigan 
Journal of Law Reform 193-205 (2009) 

“An Accurate Diagnosis, But Is There A Cure?” 3 Hastings Science & 
Technology Law Journal 157-164 (2011) 

“Mental Disorder and Criminal Law,” 101 Journal of Criminal Law & 
Criminology 885-968 (2011) 

“Avoiding Irrational NeuroLaw Exuberance: A Plea for Neuromodesty,” 
62 Mercer Law Review 837-859 (2011) 

“Severe Environmental Deprivation (AKA RSB): A Tragedy, Not a 
Defense,” 2 Alabama Civil Rights & Civil Liberties Law Review 147-173 
(2011) 

“Protecting Liberty and Autonomy: Desert/Disease Jurisprudence” 48 San 
Diego Law Review 1077-1126 (2011) 

“Genetics and Criminal Responsibility,” 15 Trends in Cognitive 
Neuroscience [TiCS] 378-380 (2011) 

“The Status of NeuroLaw: A Plea for Current Modesty and Future 
Cautious Optimism,” 39 J. Psychiatry and Law 595-626 (2011) 

“New Therapies, Old Problems, Or, A Plea for Neuromodesty,” 3 
American Journal of BioethicsCNeuroscience, 60-64 (2012) 

“Brain Overclaim Redux,” XXXI J. Law and Inequality 509-534 (2013) 

“A Good Enough Reason: Addiction, Agency and Criminal 
Responsibility,” 156 Inquiry 490-518 (2013) 

Abolition of the Insanity Defense Violates Due Process” (with Richard J. 
Bonnie), 41 Journal of American Academy of Psychiatry and Law 488 
(2013) 

“Commentary: Reflections on Remorse,”42 Journal of American 
Academy of Psychiatry and Law 49 (2014) 
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Articles: 
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“Brain Imaging in the Courtroom: The Quest for Legal Relevance,”5 Am. 
J. Bioethics-Neuroscience 24 (2014)

“The Status of Neurolaw: A Plea for Current Modesty and Future 
Cautious Optimism,” 50 Court Review 94 (2014) 

“Law and Neuroscience: Recommendations Submitted to the President’s 
Bioethics Commission,” (with all the members of the MacArthur 
Foundation Research Network on Law & Neuroscience), 1 Journal of Law 
& the Biosciences 224 (2014) 

“Criminal Law and Neuroscience: Present and Future,” 65 Northern 
Ireland Law Quarterly 243 (2015) 

“Criminal Law and Commonsense: An Essay on the Perils and Promise of 
Neuroscience” (the Barrock Lecture in Criminal Law at Marquette Law 
School) 99 Marquette L. Rev.  39 (2015) 

“Essay Review of M. Pardo & D. Patterson’s MINDS, BRAINS AND LAW,” 
8 Jurisprudence 158 (2016) 

“Neuroprediction: New Technology, Old Problems,” 8 Bioethica Forum 
128 (2016), 

“fMRI and Lie Detection (with all members of the MacArthur Foundation 
Research Network on Law and Neuroscience), 
http://www.lawneuro.org/files/adol_dev_brief.pdf (February, 2016). 

“Actions, Speak Louder than Images: the use of neuroscientific evidence 
in criminal cases,”3 Journal of Law and Biosciences 336 (2016). 

“How Should Justice Policy Affect Young Offenders (with all members of 
the MacArthur Foundation Research Network on Law and Neuroscience), 
http://www.lawneuro.org/files/adol_dev_brief.pdf (February, 2017). 

“Predicting the knowledge–recklessness distinction in the human brain” 
(with Iris Vilares and others), 115 PNAS 3222 (2017). 

“The Science of Addiction and the Criminal Law,” 25 Harvard Review of 
Psychiatry 261 (2017). 

“The Criminal Responsibility of Opioid Addicts,” The American Interest. 
https://www.the-american-interest.com/2018/11/06/the-criminal- 
responsibility-of-opioid-addicts/ 
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In Preparation: 

Miscellaneous: 

“What Do We Owe Each Other: An Essay on Law and Society,” Los  
Angeles Review of Books. https://lareviewofbooks.org/article/what-do- 
we-owe-each-other-an-essay-on-law-and-society/ 

“Against the Received Wisdom: Why the Criminal Justice System Should 
Give Kids a Break,” 14 Criminal Law and Philosophy 257 (2020). 

“The Structure, Function, and Future of Mental Health Law,” 64 
Perspectives in Biology and Medicine 56 (2021). 

“Internal and External Challenges to Culpability,” 53 Arizona State Law 
Review 617 (2021). 

“Remodeling criminal insanity: Exploring philosophical, legal, and 
medical premises of the medical model used in Norwegian law,” (with L. 
Groning, U.K. Haukvik & S. Radovic). 81 International Journal of Law & 
Psychiatry 101776 (2022). 

“Against Forensic Diagnosis” (with Daniel Shuman) 
DESERT AND DISEASE: RESPONSIBILITY AND SOCIAL CONTROL 

“How to Read Those Danger Signals from New York ... First, Don't 
Believe What the Experts Say,” Los Angeles Times, July 29, 1977, Part 
II:7 
“Attacking Youth Crime,” The New York Times, December 30, 1978, 
Section I:19 

“The Great Non-Murder Mystery,” Los Angeles Times, May 28, 1980, 
Part II:5 

Book Review [review of H.J. Steadman, Beating a Rap? Defendants  
Found Incompetent to Stand Trial], 64 Sociology and Social Research 
574-576 (1980)

“Hospital Lockups Serve Neither the Mentally Ill nor their Doctors,” 22 
Medical World News, November 9, 1981, at 107
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Miscellaneous: 
(continued) 

“In Defense of the Insanity Defense,” Los Angeles Times, June 23, 1982, 
Part II:7 

“'Guilty-but-Insane' Plea: Neither Penalty nor Remedy,” Los Angeles 
Times, April 21, 1983, Part II:7 

“Preventive Action on Crazies: A Civil-Liberties Nightmare,” Los 
Angeles Times, March 27, 1984, Part II:7 

“Children in Court: A Necessary Risk,” Los Angeles Times, May 4, 1984, 
Part II:7 

“California's Post-Twinkies Law Is Both Constitutional and Fair,” Los 
Angeles Times, November 8, 1985, Part II:7 

“Biology and Crime,” [book review of C.R. Jefferey, Attacks on the 
Insanity Defense] 31 Contemporary Psychology 373-374 (1986) 

“We Can't Win a Drug War: Law Enforcement Won't Cut Supply or 
Demand,” Los Angeles Times, August 14, 1986, Part II:7 

“Drug War Is Worse Than the Drugs: Criminalization May Threaten Our 
Morality Safety,” Los Angeles Times, September 8, 1986, Part II:5 

“Psychiatric Issues Leave Court in a State of Mental Disorder,” Los 
Angeles Times, January 13, 1987, Part II:7 

“Self-Defense Law Holds Up, Even in Light of Goetz,” Los Angeles 
Times, June 19, 1987, Part II:5 

“Drug Problem Seems to Be Bearable--If It Wasn't We'd Look for 
Solutions That Might Work,” Los Angeles Times, July 1, 1987, Part II:5 

Mean Streets to Mental Hospital Is No Cure for Homelessness,” Los 
Angeles Times, August 25 1987, Part II:5 

Booknote [review of M. Roth & R. Bluglass, eds., Psychiatry, Human
Rights, and the Law], 97 Ethics 900 (1987)

“War on Drugs Produces the Crime--Since We're Losing, Why Not 
Debate the Alternative?” Los Angeles 
Times, April 8, 1988, Part II:7
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Miscellaneous: 
(continued) 

“Was Justice Served?” Wall Street Journal, October 4, 1995, Section A:14 
“A verdict of guilty but mentally ill doesn't work morally or medically,” 
The Philadelphia Inquirer, February 28, 1997, Part A: 19 

“The Insanity Defense Goes Back On Trial,” New York Times, July 30, 
2006, Section 4:13 

“Tribute to Alan Uglow,” The Brooklyn Rail, April, 2011 

“Addiction Shouldn’t Excuse Criminal Acts” (with S.L. Satel, M.D.), 
Wall Street Journal. October 2, 2017, Section A:17 

“May court send drug-using thief to jail for violating no-drugs probation 
condition?” (with G. Heyman, S. Lilienfeld & S.L. Satel), 
https://www.washingtonpost.com/news/volokh- 
conspiracy/wp/2017/10/27/may-court-send-drug-using-thief-to-jail-for- 
violating-no-drugs-probation-condition/?utm_term=.d50a0b8b0b2e 
(October 27, 2017) 

https://www.washingtonpost.com/news/volokh-conspiracy/wp/2017/10/27/may-court-send-drug-using-thief-to-jail-for-violating-no-drugs-probation-condition/?noredirect=on&utm_term=.4e468fed4ea3
https://www.washingtonpost.com/news/volokh-conspiracy/wp/2017/10/27/may-court-send-drug-using-thief-to-jail-for-violating-no-drugs-probation-condition/?noredirect=on&utm_term=.4e468fed4ea3
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