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Judge William H. Pryor, and Members of the U.S. Sentencing Commission: | am Kristine Lucius,
Executive Vice President for Policy for The Leadership Conference on Civil and Human Rights. The
Leadership Conference is a coalition charged by its diverse membership of more than 200 national
organizations to promote and protect the civil and human rights of all persons in the United States. Thank
you for the opportunity to testify about the Proposed Amendment to the Commission’s Sentencing
Guidelines regarding “first offenders” and alternatives to incarceration.

Today’s hearing addresses a crucial problem within the United States criminal justice system. Over the
past 40 years, the U.S. incarceration rate has ballooned to a level we can no longer maintain. Despite
accounting for less than five percent of the world’s total population,' the U.S. incarcerates more than 20
percent of people imprisoned worldwide.™ With over 2.2 million people currently incarcerated, the U.S.
imprisons more people than any other country in the world." This is not a record we should be proud of.

The explosion of the American prison population has had a disproportionate impact on communities of
color. African Americans make up 13.3 percent of the U.S. population—but nearly 38 percent of the
federal prison population.” Hispanics account for 17.8 percent of the U.S. population"'—but nearly 33
percent of federal inmates." Prison facilities at all security levels are operating over capacity as a result of
the overwhelming influx of people, disproportionately people of color, being funneled into the system. "
In fact, the most recent data shows the federal Bureau of Prisons (BOP) is currently operating at between
14 and 24 percent over its intended capacity, depending on prison security level.* Overcrowding
threatens prison security, risks the safety of prisoners and guards, and leads to potentially dangerous and
unhealthy living conditions.” It also undermines the BOP’s capacity to facilitate vital rehabilitation
programs that help people successfully reenter society and reduce their likelihood of recidivating upon
release.® Furthermore, billions of dollars in taxpayer money have been spent over the past two decades to
accommodate the growing number of inmates, whereas much of that money can — and should — be
returned to taxpayers or reinvested in vital reentry programming."

The Commission’s proposed amendments offer a step forward toward realistically addressing these
issues. The proposed amendments expand the availability of sentencing alternatives to more individuals
with low level offenses and implement changes that comport with the findings of the Commission’s
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comprehensive multi-year study of recidivism." The Leadership Conference joins the widespread,
nonpartisan support of the Commission’s efforts to minimize costs, reduce overcrowding, and promote
the effectiveness of reentry programs, and offers this testimony to complement the Commission’s
proposed amendments on first offenders and sentencing alternatives.

Recommendations Regarding Part A First Offenders

First offenders pose a substantially lower threat of recidivism so it makes good sense to focus on this
category for amendments to reduce costs, reduce overcrowding, and promote the effectiveness of reentry
program.*V Expanding the availability of alternatives to incarceration for low-level first offenders
appropriately balances the Commission’s responsibility to guide courts to sentences that are “sufficient,
but not greater than necessary” and that “afford adequate deterrence to criminal conduct.”

We urge the Commission to adopt a broader definition of “first offenders” than Option 1 or Option 2 as
proposed™, to include any offender in Category | (one or fewer criminal history points). While offenders
with zero criminal history points have the lowest recidivism rates, the recidivism rate for individuals with
one criminal history point are similarly low.* The Commission’s Recidivism Study showed people with
zero or one criminal history points were far less likely to offend again; specifically, 33.8 percent of people
with zero or one criminal history points were rearrested within eight years of release — compared to 56
percent of people with two criminal history points.*i! The reconviction rate for offenders with one or
fewer criminal history points is even lower; only 19.9 percent of those offenders are reconvicted in eight
years. By contrast, offenders with two or three criminal history points are reconvicted at a rate of 33.0
percent.™ The drastically lower recidivism and conviction rates of offenders with one or fewer criminal
history points show that they are deserving of the “first offender” relief that the Commission is
proposing.

The Commission already groups offenders with one and zero criminal history points together in
“Category 1” in the Sentencing Table for a reason: Chapter 4 makes clear that the differences between
those with one or zero criminal history points is minimal. Under 84A1.1, an offender will receive more
than one criminal history point if he has failed to satisfy past commitments to the state, has been
convicted of a violent crime, has more than one unexcluded conviction within the past ten years, or has a
prior conviction that resulted in a 60-day (or more) term of imprisonment.* The label “first offender”
should not stand in the way of making these offenders eligible for relief under proposed §4C1.1, because
the same could be said of an offender who has zero criminal history points because of convictions that do
not yield points under Chapter 4. For these reasons, making offenders with one criminal history

point eligible for the same “first offender” relief as those with zero criminal history points is consistent
with the Commission’s practice of treating these two cohorts as part of one criminal history category.

Including Category | offenders with one criminal history point as a “first offender” could also have a
significant impact on prison overcrowding. Category | offenders currently make up the largest group of
people who are incarcerated, accounting for 31.7 percent of the population. Expanding the definition of
“first offender” to include all Category | offenders would give judges the tools to provide non-
incarceration alternatives to up to one third of the federal prison population.
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Second, we support the Commission’s proposed amendment to 84C1.1 recommending that first offenders
with an offense level under 16 (as determined under Chapters 2 and 3) receive a two-level reduction, and
all other first offenders receive a one-level reduction. A two-level reduction in offense level is better than
a one-level reduction because it better serves the Commission’s stated goals of reducing costs and
overcrowding. Providing judges with sentencing length flexibility will reduce the overcrowded federal
prison population. Furthermore, contrary to the claims made by the National Association of Assistant
United States Attorneys (NAAUSA) and the U.S. Department of Justice (DOJ), a two-level reduction will
not risk a decrease in the deterrent effect of the law, because the length of a sentence has no effect on
the likelihood of recidivism, as evidenced by the Recidivism Study." While we support the
Commission’s proposed two level reduction, we would also encourage the Commission to go a step
farther and extend the offense level reduction along the full offense level scale and apply multiple offense
level reductions to all first offenders sentenced to 24 months or less. >V

Third, we recommend that the Commission create a rebuttable presumption in §5C1.1 that “first
offenders” who have a guideline range in Zones A or B should ordinarily receive a sentence other than
imprisonment.™ This presumption would substantially advance the Commission’s goals to “provide the
defendant...correctional treatment in the most effective manner” *¥i and to reduce costs, reduce
overcrowding, and promote effectiveness of reentry programs.®*i As the Commission determined in the
Recidivism Study, Category | offenders are only rearrested at a rate of 33.8 percent in the eight years after
their release (although this statistic covers individuals that are in Zone D and not just current Zones A, B
and C, or Zones A and B, post consolidation)). il The Recidivism Study further found that individuals
who received probationary sentences had significantly lower recidivism rates (31.5 percent) than
individuals who received an incarceration sentence (52.5 percent).*™ Keeping these first offenders out of
prison will allow them to keep their employment and maintain their relationships with their family and
community, both of which have been shown to decrease the likelihood of recidivism.**

NAAUSA and the DOJ oppose the Commission’s proposal, arguing that judges already have discretion
under the current guidelines to impose sentence alternatives and vary downward under some
circumstances. However, the Commission itself found that judges have been exercising that discretion
less and less over the past three decades. Our recommendations would increase access to alternatives
to incarceration (i.e. probation) for a greater number of individuals and provide judges with additional
tools to better tailor a sentence to the circumstances at hand. The resulting impact — enhanced judicial
discretion, more appropriate sentences, reduced prison overcrowding, and lower cost to taxpayers — speak
in strong favor of adopting these amendments. Further, NAAUSA and the DOJ raise concerns that the
proposed amendments will undermine the purpose of deterrence by resulting in shorter or alternative
sentences for certain offenders, such as “child molesters,”i “robbers,”** and “straw purchasers”
(people who supply firearms to individuals with felony convictions),*" as well as individuals convicted
of white-collar and public corruption offenses. i The DOJ states that it “is concerned that the
resulting sentences will be insufficient to provide even a modicum of deterrence,” and NAAUSA
claims that the changes “would effectively result in no specific or general deterrence of these precursor
offenses to crimes of violence” and would “unnecessarily weaken the deterrent value of the Sentencing
Guidelines for offenders who are already subject to sentencing at the lowest range available for their
offense conduct.”il However, neither NAAUSA nor DOJ provided any statistical data in their
comments demonstrating that the changes would actually have the sort of devastating impact they expect
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will occur. Without further proof, it cannot be concluded that the changes will inevitably have a negative
impact on deterring such crimes. It is also important to note that the current makeup of federal prisoners is
overwhelmingly (nearly 50 percent), individuals incarcerated for drug offenses.** Furthermore, 45
percent of these individuals fall within the lowest two criminal history categories, having minimal
conviction history and more than a quarter have no prior criminal history.* The proposed changes will
likely have the most impact on people with zero to minimal conviction history, including those convicted
of low-level drug offenses, rather than those convicted of offenses that are of particular concern to
NAAUSA and DOJ.

Furthermore, in 85C1.1, the Commission specifically addresses several of NAAUSA and the DOJ’s
concerns already under each of its proposed options, explaining that incarceration would still be available
for first offenders if their current offense is a crime of violence or involves violence, threats of violence,
or possession of a firearm. X"

Recommendations Regarding Part B Alternatives to Incarceration

Providing alternatives to imprisonment enables offenders to remain productive in society while serving
out their sentences. For example, probation and supervised release may enable a defendant to continue
working and to receive better medical or psychiatric monitoring, if needed.* In the Recidivism Study,
the Commission notes that longer prison sentences neither reduce crime nor increase public safety. '

In particular, creating flexibility within the new Zone B would ensure that prison capacity is reduced, that
sentencing disparities are curtailed, and that offenders are rehabilitated to become productive members of
society. To allow greater sentencing flexibility for offenders whose guidelines ranges are currently in
Zone C, we encourage the Commission to consolidate Zones B and C without exempting white-collar or
public corruption offenders and refrain from providing additional guidelines for former Zone C
offenders.

We support the Commission’s proposal to consolidate Zones B and C of the Sentencing Table to create a
new, expanded Zone B.*" Consolidating the two zones would create more judicial discretion by
increasing the number of offenders eligible for non-incarceration sentences. While the DOJ claims it is
“aware of no reason why it is necessary, once again, to expand Zones B and C so that more defendants are
eligible for non-prison sentences,”™ " the reason is clear: this flexibility would help reduce the federal
prison population, curtail sentencing disparities, and rehabilitate individuals with lower-level offenses.

We believe that the consolidation of Zones B and C is also appropriate because it would achieve several
objectives. First, sentencing flexibility would reduce the overcrowded federal prison population.i
Second, providing individuals who currently fall into Zone C with alternative sentencing options would
help reduce racial and economic disparities in sentencing. Currently, a disproportionate number of
inmates are African-American, Hispanic, and low-income.*! Finally, individuals who currently fall into
Zone C would have rehabilitative opportunities, which could reduce the likelihood of recidivism.

In addition, the Commission should not exempt from consolidation current Zone C offenders convicted of
white-collar and other public corruption offenses. Racial and ethnic disparities exist even within white-
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collar sentencing. One study found that African-American and Hispanic white-collar defendants receive
longer prison sentences than whites because white offenders are more often able to pay the fine to reduce
their time in prison, whereas Hispanic and African-American defendants are usually unable to do so.xVi
Moreover, individuals who did not graduate high school or who are not U.S. citizens receive longer
prison sentences, an outcome that reinforces the racial disparity. Overall, the study found that African
Americans and Hispanics, on average, receive 10 percent longer sentences than white defendants.
Through consolidation, racial and ethnic minorities who commit white-collar and public corruption
crimes would have sentencing alternatives otherwise not available to them in Zone C.

Finally, we urge the Commission to refrain from providing additional guidelines for any new Zone B
offenders (i.e. those who are currently in Zone C). Establishing such guidance would run counter to the
Commission’s proposal to consolidate Zones B and C. Accordingly, the same reasons that argue in favor
of zone consolidation argue against the creation of such restrictive guidance.

Conclusion

We remain committed to working with the Commission to create more comprehensive and effective
sentencing guidelines that operate to reduce incarceration rates for individuals with low-level offenses
and promote rehabilitation. We believe that the proposed priorities discussed above represent a step
toward establishing fair and effective policies, which are vital to ensuring the effective administration of
our country’s justice system. The U.S. Sentencing Commission is integral to addressing the widespread
disparity that exists in federal sentencing. These changes represent an opportunity to mitigate excessively
punitive provisions that have not only promoted racial disparities in sentencing, but have also sustained a
costly explosion in the number of individuals in the federal penal system. We stand ready to work with
you to ensure that the voices of the civil and human rights community are heard in this important,
ongoing national conversation. Thank you for your dedication and commitment to these critical issues,
and thank you for the opportunity to speak before you on behalf of The Leadership Conference and the
communities we represent.
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