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By its very nature, alien smuggling along the southwest border requires multiple
participants acting in coordination.

By its very nature, alien smuggling along the southwest border requires multiple
participants acting in coordination. Undocumented aliens simply cannot navigate by themselves
the geographic and law enforcement obstacles along the border. Foot guides, multiple drivers,
stash house guards, money handlers, and wire transfers are requisites of almost any smuggling
venture. These require substantial coordination and communication. Most smuggling cases
begin with an interdiction by Border Patrol or other law enforcement officer of one to three
people transporting or harboring some number of undocumented aliens. While it is often
difficult to immediately identify the full organization and charge its other members, there is no
doubt that the smugglers are organized. Years of experience interdicting smugglers tells us that
whenever a group of several undocumented aliens is found surreptitiously traveling away from
the border, on foot in the isolated brush or in a vehicle, there is a high probability that they are
being transported by members of an organized group.

A recent case brought in San Antonio, Texas, demonstrates how a smuggling group is
organized.’® The leader was a member of the Los Zetas cartel, who controlled much of the alien
smuggling through Laredo. The investigation focused primarily on the transport group located in
the United States. Three main smugglers each supervised a group of drivers, scouts, and guards
to operate stash houses along the border and staging locations in houses or motels in San Antonio
and Austin. In all, 20 defendants were indicted. Wiretaps revealed that these leaders
communicated by phone with the smuggling organization in Mexico to coordinate drivers,
scouts, and stash houses to transport groups of aliens from Mexico to San Antonio and Austin.
The organization guided aliens on foot through the brush under harsh conditions and then
transported groups of up to a dozen aliens in the cargo area of stolen heavy-duty pickups. Those
smuggled included minors and aggravated felons. To evade apprehension, drivers engaged in
high speed flight at speeds up to 100 mph, eventually careening off roads and through fences.
Stash house guards extorted additional payments from aliens and their families which often were
made by Western Union and MoneyGram wire transfers. It was determined that the group was
responsible for smuggling 100 or more aliens per week, charging a fee of at least 2500 dollars
per alien. The case, a rare and significant one in that so many of the organization’s members
were apprehended, is instructive because the tactics used by the smugglers are typical in most
smuggling cases.

As discussed above, Mexican drug cartels are also playing a role in alien smuggling.
Undocumented aliens apprehended on foot have reported that they were required to carry a

30 United States v. Fernando Martinez-Magana, et al., SA-12-CR-847-FB (WDTX).
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membership of the organization. The investigation of the Martinez-Magana organization,
referenced above, took almost two years to complete and required a substantial commitment of
investigative, prosecutorial, and court resources. While the prosecution of 20 defendants had a
greater impact on the organization than routine smuggling prosecutions, imposing higher
punishment to reflect the organizational nature of the offense should not be limited to
comprehensive investigations only.

In sum, for the rare defendant who acts without affiliation, mitigating role adjustments of
§3B1.2 and departures and variances are adequate to account for the lesser culpability.

The proposed restriction of the current two level enhancement for unaccompanied
children is unjustified, because it is a standard practice for smugglers to move children
separate from parents.

The Department does not support the proposed revision to §21.1.1(b)(4), which
would limit the existing two level increase for smuggling, transporting, or harboring a
minor unaccompanied by a parent or grandparent to only those occasions when the
defendant knew or had reason to believe that a minor had been so unaccompanied. As we
have discussed above, and further below, the nature of this crime is such that it is always
reasonably foreseeable there will be unaccompanied children, and it does not make sense, as a
policy matter, to require the prosecutor to show that each defendant had specific
knowledge. Moreover, such a change in the guidelines might have the unintended consequence
of encouraging smuggling rings to become larger and compartmentalized. The surge of
unaccompanied children from Central America, who often enter the U.S. in large groups of
children or family units, is a recent phenomenon, spurred by current conditions in Honduras, El
Salvador, and Guatemala. There is some reason to believe that some smuggling organizations
specialize in transporting those children. The typical smuggling organization, however, is not so
specialized. It is not uncommon for children to be smuggled to families in the U.S. as part of a
group of unrelated adults. Moreover, it is a standard practice for smugglers to move children
separate from parents.

The Department supports the proposal to define a minor as an individual who has
not attained the age of 18, raising it from 16. This is consistent with the definition of minor in
§2A3.1, Application Note 1, and the definition of “juvenile” in 18 U.S.C. § 5031. Itis also the
age used by U.S. Border Patrol to track the smuggling of unaccompanied children.
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In response to the Commission’s proposal to add Application Note 2 to include conduct
constituting criminal sexual abuse as “serious bodily injury” for the specific offense
characteristic of § 1L1.1(b)(7), the Department suggests that the guideline would be
clearer, more easily applied, and encompass the full range of potential sexual
exploitation of smuggled aliens, including all minors, with the addition of a separate
specific offense characteristic similar to current $243.1(b).

In response to the Commission’s request for comment about the proposal to add
Application Note 2 to include conduct constituting criminal sexual abuse as “serious bodily
injury” for the specific offense characteristic of §1L1.1(b)(7), the Department offers several
observations. First, the proposed amendment is not sufficiently broad. The definition of
“serious bodily injury” would incorporate conduct that would constitute an offense under 18
U.S.C. § 2241 or § 2242, or any similar offense under state law. This does not reach all sexual
acts with minors. Section 2241(c) addresses a sexual act with a person who has not attained the
age of 12, or with a person who has not attained the age of 16 that involves force, threat, or
rendering the person unconscious or impaired. Under this proposal, a defendant who engages in
sex with an unaccompanied 16-year-old minor absent force, threats, or incapacitation does not
engage in conduct violating either section,* and thus, faces no additional punishment. As
discussed above, undocumented aliens are subject to a variety of abuses while in the hands of
transporters. Children, including those as old as 17, are most vulnerable. The Department
suggests that the guideline would be clearer, more easily applied, and encompass the full
range of potential sexual exploitation of smuggled aliens, including all minors, with the
addition of a separate specific offense characteristic similar to §2A3.1(b). A 4 level
adjustment should be applied for (a) engaging in conduct constituting criminal sexual abuse
under 18 U.S.C. § 2241 or § 2242; or (b) for engaging in any sex act with a minor being
smuggled, transported, or harbored; and if both conditions are present, then the increase should
be 6 levels. Additionally, similar to §2A3.1(b), if the victim sustained permanent or life-
threatening bodily injury, there should be an increase of additional 4 levels; if the victim
sustained serious bodily injury, an increase of additional 2 levels.

The Department supports enhanced punishment for offenses involving the smuggling,
transportation, or harboring of six or more unaccompanied minors.

Finally, the Department supports enhanced punishment for offenses involving the
smuggling, transportation, or harboring of six or more unaccompanied minors. The
Department suggests this should be included as part of the Specific Offense Characteristic of

34 See United States v. Rice, 8 Fed. Appx. 214, 217-18 (4™ Cir. 2001) (applying §2A3.1, attempted sex with 13-year-
old absent threat or attempt to coerce was not conduct constituting violation of 18 U.S.C. § 2241); United States
v. Cabrera-Gutierrez, 756 F.3d 1125, 1134 (9™ Cir. 2014).
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§2L1.1(b)(2), rather than as a suggested basis for departure as proposed. Section (b)(2) already
provides adjustments based on the number of aliens transported (more than 5; more than 24; and
more than 99). Working from those categories, the Department suggests increasing an additional
1 level if six or more minors were involved; 2 levels if 25 or more minors were involved; and 3
levels if 100 or more were involved.

B. § 21.1.2 (Illegal Reentry)

The Department agrees with the Commission that the current illegal reentry
guideline has generated needless litigation and is in need of overhaul. Since the Supreme
Court’s 2013 decision in Descamps® and its more recent ruling in Johnson,*® federal criminal
practitioners have been confronted with greater challenges than ever in determining which
immigration defendants are subject to the enhancements prescribed by USSG §21.1.2.3 The
problems inherent in understanding and applying the “crime of violence” enhancement,’® along
with the “drug trafficking offense™® and the “aggravated felony” enhancements,* have resulted
in vastly divergent results in cases across the country, and have caused a lack of desired
uniformity and predictability in sentencing. To make matters worse, the current guideline
structure’s reliance on the so-called “categorical approach” to determine whether a predicate
offense is a crime of violence saps already scarce resources with its requirement to obtain and
analyze myriad state statutes and court documents in order to determine whether a guideline
enhancement applies.

The Department agrees that the adoption of a “sentence imposed” paradigm, in place of
the categorical approach, best solves the problems created by the categorical approach,
and suggests the inclusion of specific discussion of appropriate documents for sentencing
courts’ consideration.

The Department agrees with the Commission’s overall approach in the guideline
revision. More specifically, we agree that the proposed guideline would be both fairer and
easier to apply if based on a “sentence imposed” model for enhancements, rather than the current
guideline’s methodology of examining the type of predicate offenses that trigger enhancements.
The Department also agrees that enhancements under §21.1.2 should also take into account

(5]

5 Descamps v. United States, __U.S. _, 133 S. Ct. 2276 (2013).
Johnson v. United States, _ U.S. _, 135 8. Ct. 2551 (2015).

7 USSG §2L1.2 (2015).

8 USSG §2L1.2(b)(1)(A)().

2 USSG §§ 2L1.2(bY(D(A)({), 2L1.2(b)1)XB) (2015).

0 USSG §2L1.2(b)Y(1)(C) (20135).

W W W W
(=3}
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more than a mere ruse for removing serious qualifying felonies from the scope of a guidelines
‘crime of violence’ sentencing enhancement.” This precedential cacophony serves only to
muddy the public’s understanding of the federal sentencing system and undermine its confidence
in judicial proceedings.*

Another undesirable by-product of the confusion surrounding the categorical approach
has been the erosion in the uniformity of sentences for immigration offenders. As practitioners
continue to grapple with the proper application of §21.1.2°s enhancements, courts impose within-
guideline sentences in immigration cases at a discouragingly diminishing rate, and sentences in
the various circuits are less uniform than in previous years: in the Commission’s fiscal year 2013
sample of illegal reentry prosecutions, 55.6 percent of sentences were within the guideline range.
Although the Commission has not published precise circuit-by-circuit figures for sentences under
§21.1.2, a review of immigration sentences overall reveals a wide disparity between circuits. In
fiscal year 2014, for instance, courts in the Fifth Circuit sentenced immigration defendants
within the guideline range in 55.9 percent of cases. By contrast, only 25.5 percent of
immigration defendants in the Ninth Circuit received within-guideline sentences, while Fourth

whom he had a child, punched her and forced her into his vehicle, resulting in a conviction for false
imprisonment and battery. Thereafter the defendant was deported, reentered the U.S., and pled guilty to
unauthorized reentry after deportation in violation of 8 U.S.C. § 1326(a). The defendant’s sentence, based on an
enhancement for a previous crime of violence, was vacated.); U.S. v. Garcia-Jimenez, 807 F.3d 1079, 1085-86
(9th Cir. 2015) (Defendant’s previous conviction in New Jersey for aggravated assault for stabbing a man in the
chest with a 10-inch knife and threatening to kill him was not a “crime of violence” under §21.1.2 because
aggravated assault in New Jersey can result from reckless conduct, or “extreme indifference recklessness™); U.S.
v. Castillo-Marin, 684 F.3d 914, 925-26 (9th Cir. 2012)( defendant’s previous conviction in New York for
assault in the first degree for stabbing another person five times did not qualify as a “crime of violence” under
§2L.1.2 because the New York statute of conviction could be violated by reckless conduct); U.S. v. Espinoza-
Morales, 621 F.3d 1141, 1145-47 (9th Cir. 2010)( neither of defendant’s previous convictions for “sexual
battery” or “penetration with a foreign object” qualified as a “crime of violence” under §21.1.2 because the
California offense of “sexual battery” could apply to restraint that was not physical, and the California offense of
“penetration with a foreign object” can be accomplished by means of duress); U.S. v. Esparza-Herrera, 557 F.3d
1019, 1025-26 (9th Cir. 2009) (defendant’s previous conviction for aggravated assault in which he tied up and
beat the victim for over four hours did not qualify as a “crime of violence” under §21.1.2, because the Arizona
statute of conviction encompassed ordinary recklessness); United States v. Calzada-Ortega, 551 F. App’x 790
(5th Cir. 2014) (Wisconsin conviction for “substantial battery—intend bodily harm” was not a “crime of
violence™); United States v. Ocampo-Cruz, 561 F. App’x 361 (5th Cir. 2014) (North Carolina conviction for
assault with a deadly weapon inflicting serious injury was not a “crime of violence,” even though the indictment
alleged that the defendant willfully assaulted the victim with a motor vehicle, a deadly weapon); Unifed States v.
Parral-Dominguez, 794 F.3d 440 (4th Cir. Jul. 23, 2015) (North Carolina conviction for discharging a firearm
into an occupied building not a “crime of violence™).

* Parral-Dominguez, 794 F.3d at 456 (Wilkinson, J., dissenting). The Supreme Court’s opinion in Descamps has
further complicated the categorical approach by preventing the application of the modified categorical approach
to convictions predicated on “non-divisible” statutes.

46 The magnitude of this problem is significant. In fiscal year 2014, section 2L.1.2 accounted for nearly one-quarter
of all federal sentences. United States Sentencing Commission, 2014 Sentencing Source Book, Table 17.
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the length of an imposed sentence can be determined with sufficient reliability through the use of
sentencing abstracts, abstracts of judgment, and similar documents. At least one circuit court has
so found, in the context of proving the length of a prior sentence.’’ The Department
recommends that the Commission add a reference to §6A1.3 (Resolution of Disputed
Factors (Policy Statement)), to clarify that courts may properly consider such documents
having sufficient indicia of reliability to determine the fact and length of a prior conviction
and sentence.

In sum, the Commission’s proposed revised §21.1.2 offers a well-organized, pragmatic,
and eminently achievable method of arriving at a fair sentence for criminal immigration
defendants based on the “sentence imposed” model, and the Department endorses that model.
Yet, in the interests of justice and fair sentencing, we offer the several additional suggestions for
the Commission’s consideration, as follows:

e Convictions which result in probated or suspended sentences should not be excluded
from receiving enhancements under the new guideline;

e The new guideline should look to all of a defendant’s convictions, not just those which
receive criminal history points, in determining whether enhancements will apply;

e A base offense level consideration or enhancement should be included for significant
numbers of prior deportations.

The Department supports the Commission’s proposal to increase the base offense level
further for multiple prior illegal reentry convictions

The Department agrees with the Commission that defendants who are convicted of
illegal reentry offenses™ on multiple prior occasions should receive enhanced punishment,
and believes that such offenders should receive enhanced punishment regardless of any
other criminal history they may have amassed. The Commission’s approach of including
prior illegal reentry offenses in the base offense level is a sound one. The Commission’s
proposal to increase the base offense level further for multiple prior illegal reentry convictions is

court limited to Shepard documents in determining whether multiple offenses of conviction were committed on
different occasions).

U United States v. Sandoval-Sandoval, 487 F.3d 1278, 1280 (9th Cir. 2007) (“At sentencing, the district court
applied a 16-level enhancement pursuant to U.S.S.G. § 2L1.2(b)(1)(A) in reliance on a factual finding that
Defendant had been convicted earlier of "a drug trafficking offense for which the sentence imposed exceeded/ 13
months." The district court relied on an abstract of judgment issued by the California court of conviction to
determine the length of Defendant's prior sentence.”)

2 As defined in the proposed guideline, an “illegal reentry offense” includes offenses under 8 U.S.C. §§ 1253 and
1326, as well as the felony illegal entry offense criminalized under 8§ U.S.C. § 1325(a).
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deportations as a specific offense characteristic. For example, regardless of his or her base
offense level, a defendant who had been previously deported on more than three occasions would
receive a two-level enhancement, while a defendant who had been previously deported more
than seven times would receive a four-level enhancement.

Whether adopted as part of the base offense level or as a specific characteristic, the
graduated penalties for deportations will further the deterrent effect on those individuals who
stubbornly refuse to abide by our nation’s immigration laws. The Department therefore urges
the Commission to include prior deportations as a part of the guideline itself, rather than as a
basis for departure.

The Department recommends a new Specific Offense Characteristic for possession of
false identification documents or means of identification.

It is the Department’s experience that many immigration offenders possess or use false
identification documents or the means of identification of another person to perpetrate their
offense. The Commission should consider adding a specific offense characteristic to enable
courts to consider defendants’ possession or use of such documents or information.

Possession or use of false identification documents or identifying information is an
aggravating factor, for three reasons. First, immigration offenders who possess or use false
documents or the identifying information of another person are more difficult to detect and
apprehend. Second, the use of such documents or identifying information can create ambiguity
about a defendant’s true identity. Defendants have been known to use this ambiguity during
sentencing to claim that their prior convictions, entered under a different name, should not be
attributed to them. This scenario can be particularly problematic in the context of §2L.1.2, given
that prior convictions play the central role in determining the defendant’s base offense level, any
enhancements, and criminal history category. Third, the possession or use of identifying
information of another person can cause real and serious harm to the person whose identity was
stolen. While a prosecution for aggravated identify theft pursuant to 18 U.S.C. § 1028A can
sometimes be used to address offenders who steal the identities of real people, such a charge is
not always viable, because it is not always possible to prove that the defendant actually knew
that the identifying information belonged to a real person — an element the Supreme Court has
required in prosecutions under § 1028A.5° While this lack of knowledge may preclude liability
under §1028A, this does not mean that the victim of the identity theft suffers no harm, or that the
conduct does not deserve increased punishment.

% See Flores-Figueroa v. United States, 556 U.S. 646, 657 (2011).
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Because of these aggravating aspects, including the potential or actual deleterious impact
on actual victims, the Department suggests the new specific offense characteristic so that
sentencing courts can take into account defendants’ possession or use of false identification
documents or other means of identification. The term “means of identification,” and “false
identification document” would have the same meaning as defined in 18 U.S.C. § 1028(d). To
qualify for the enhancement, it should not be necessary that the defendant have knowledge that
the document is fraudulent, or have knowledge that the means of identification actually belongs
to a real person.*

11 Animal Fighting

The Department of Justice supports increasing the penalties for animal fighting. In
May of 2008, Congress amended 18 U.S.C. § 49 (Enforcement of animal fighting prohibitions)
to increase the maximum term of imprisonment for animal fighting, a felony, from 3 years to 5
years. This change brought the statutory maximum penalty for violating the animal fighting
venture prohibitions in the Animal Welfare Act, 7 U.S.C. § 2156, in line with other violent
crimes. In 2014, Congress created two new animal fighting offenses. It is now unlawful to
attend an animal fight, and to cause a person under the age of 16 to attend an animal fight.%’
These new offenses are punishable by up to one and three years in prison, respectively.®® Animal
fighting crimes are assigned to §2E3.1. As noted by the Commission, §2E3.1 was most recently
amended in April of 2008, prior to these legislative amendments.

Revising §2E3.1 is a worthwhile effort because trends point to an increase in both
unlawful animal fighting activity and the federal law enforcement response to it. State and
national animal control associations estimate that upwards of 40,000 people participate in dog
fighting in the United States at a professional level, meaning that dog fighting and its associated
gambling are their primary or only source of income.’ Specific data on the prevalence of animal
cruelty crimes across the country is not currently available, although it will be soon. The Federal
Bureau of Investigation announced in 2014 that it would start collecting data on animal cruelty
crimes in the National Incident-Based Reporting System. In the meantime, increases in animal
fighting activity can be observed anecdotally in the proliferation of online commerce in fighting

% This approach is consistent with the approach taken in other areas of the guidelines, including §2K2.1, which
deals with the possession of firearms. See §2K2.1 (2015). Section 2K2.1(b)(4) provides an increase of two
levels if the firearm is stolen, and an increase of four levels if the firearm has an obliterated serial number.
Application Note 8(B) specifically states that these enhancements apply “regardless of whether the defendant
knew or had reason to believe that the firearm was stolen or had an altered or obliterated serial number.”

57 7U.S.C. §§ 2156(a)(2)(A), (B).

% 18U.S.C. § 49(b), (c).

9 See United States v. Berry, No. 09-CR-30101-MJR, 2010 WL 1882057, at *3-—4 (S.D. Ill. May 11, 2010).
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animals, a surge in the number of dead and injured pit bull-type dogs found on roads and in
public areas, and the resurgence of a dog fighting trade journal.

The Department of Justice is working to reverse this trend. Federal prosecutors have
charged over 250 defendants with animal fighting crimes in the last seven years. In 2014, U.S.
Attorneys’ Offices pursued ten dog fighting cases against 49 defendants, marking a significant
uptick in federal law enforcement in this area. Additionally, the U.S. Attorneys’ Manual was
revised in October of 2014 to add animal fighting to the laws enforced by the Environment and
Natural Resources Division, enabling a coordinated federal enforcement approach. This
initiative serves the Department’s traditional law enforcement priorities because animal fighting
is closely associated with gang activity, drug and weapons trafficking, and interpersonal
violence.

Summary of Department Recommendations

As discussed in further detail below, the Department of Justice supports the proposed
changes to the base offense level, and in particular, the higher of the two base offense levels
proposed in subsections (a)(1) (16 levels) and (a)(3) (10 levels). The proposed upward departure
language for extraordinary cruelty should be maintained. Rather than including an upward
departure provision for ventures of extraordinary scale, the Commission should provide that
offenses under this section do not group together under the multiple count rules.

The Commission’s Proposal and Issues for Comment

The Department supports the proposed changes to the base offense level. The higher of
the two base offense levels proposed in subsections (a)(1) (16 levels) and (a)(3) (10 levels) are
appropriate because they better reflect the statutory penalties and the violence and cruelty
inherent in animal fights. Causing children to attend these events is particularly concerning
because it desensitizes them to violence and places them at risk of physical injury or death.

Aside from the issue of “extraordinary cruelty” and “exceptional scale,” addressed in
proposed Application Note 2 and discussed separately below, the Department is not aware of any
aggravating or mitigating circumstances specific to animal fighting that warrant inclusion in
§2E3.1. If the Commission adds an enhancement for possessing a dangerous weapon at an
animal fighting venture, the Department would support that. With respect to a potential
enhancement for being “in the business of”” animal fighting, the Department believes that there
are other ways to account for the scale of a defendant’s animal fighting operation that are more
measurable and well-defined. As explained further below, the most straightforward way to scale
punishment to the number of animals criminally misused is to specify that offenses under this
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section involving individual animals (i.e., possession, exhibition, sale) do not group under the
multiple count rules in §3D.

The Commission also seeks comment on whether the factors of “exceptional scale” and
of “exceptional cruelty” should be included as upward departure provisions or enhancements.
Again here, the Department believes that the concept of scale would be better addressed by
specifying that offenses under 7 U.S.C. § 2156 that involve individual animals do not group for
purposes of the multiple count rules in §3D, as addressed further below. If so, an upward
departure for “exceptional scale” would not be needed.

With respect to “exceptional cruelty,” the Department supports keeping this language in
the Application Notes as a basis for upward departure note rather than crafting an enhancement
based on it. Unlike scale, which is measurable by the number of animals involved, the level of
cruelty inflicted upon animals is more fact-driven and case-specific and does not lend itself to a
particular numeric value that could be applied uniformly across all cases. This factor is better
left to the discretion of the sentencing judge as a potential upward departure.

Finally, with respect to the operation of the multiple count rules, the Department asks the
Commission to specify that the subset of animal fighting offenses involving individual animals —
exhibiting or sponsoring (i.e., the fights themselves), possessing, selling, purchasing, training,
transporting, delivering, ot receiving’® — and causing an individual under the age of 16 to attend
an animal fighting venture’! do not group for purposes of the multiple count rules in §3D. There
are several reasons why such offenses should not group.

First, the statute makes such acts illegal with respect to “an animal” in the singular, i.e.,
any such animal and every single such animal. This reflects Congressional concern for the
individual animals who are harmed by these crimes, whose fate is the primary motivation for the
statute in the first place. For example, a person who fights six dogs to the death in six matches
against other dogs has committed at least six offenses. These acts warrant weightier punishment
than the commission of a single dog fight, which inflicts proportionally less suffering and death.

Similarly, possession of multiple dogs for fighting purposes creates a larger animal
welfare problem than does the possession of a single dog for fighting purposes. This is because
fighting dogs are maintained in ways specific to their use for fighting purposes that are
invariably inhumane.” In particular, such dogs are kept tethered outside on heavy chains to

0 7U.S.C. §§2156(2)(1), (b).

7t 7U.S.C. § 2156(a)(2)(B).

2 See, e.g., United States v. Anderson, 14-cr-100 (M.D. Ala. Mar. 10, 2015), Tr. of Sentencing Proceedings at
74:19-21, 80:25-81:1, 83:9-18 (ECF No. 723) (Court noting that “close to half” of 114 seized dogs were so ill
that they “had to be put down or died,” ninety-two were underweight, and one dead female dog in particular had
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increase their neck strength and prevent them from reaching other dogs. They are exposed to the
elements and not infrequently die of starvation, thirst, or lack of necessary veterinary care. Some
animal fighting operations involve just a few animals; others have far more. The most objective
way to proportionally punish these different types of ventures is to specify that such offenses do
not group.

The statute also makes it an illegal act to bring an “an individual,” in the singular, who is
under the age of 16 to an animal fight, i.e., each child. If an adult brings more than one child to
an animal fight, each individual child has been exposed to the psychological harm of attending
such an event. Thus, this offense also should not group like the offenses involving individual
animals.

To most faithfully fulfill the statute’s purpose, offenses involving individual animals — at
least exhibition and possession — and individuals under 16 years of age should not group. This
concern does not apply to the other acts prohibited in the statute, such as attending an animal
fighting venture, conducting commerce in cockfighting knives, or promoting an animal fighting
venture.”

111. Child Pornography Circuit Conflicts

A. Offenses Involving Unusually Young and Vulnerable Minors

The Commission proposes adding an application note to U.S.S.G. §§ 2G2.1 and 2G2.2
that clarifies that the vulnerable victim enhancement provided in §3A1.1 can be applied to child
pornography offenses involving certain children who are extremely young or small. The
Department supports this proposal.

Both §2G2.1 and §2G2.2 currently include specific offense characteristics that apply
when the victim is under the age of 12. Appellate courts are split as to whether the vulnerable
victim enhancement in §3A1.1 could also be applied when the victims were vulnerable due to
their age. This proposal resolves the conflicting case law in favor of applying §3A1.1 in cases
where the “minor’s extreme youth or small physical size made the minor especially vulnerable
compared to most minors under the age of 12, and the defendant knew or should have known”
that fact. The proposed application note also underscores that §3A1.1 can apply in any case
where the child was vulnerable for reasons unrelated to age.

heartworm, a “body condition score of “thin to very thin,” and an “empty gastrointestinal tract [which] indicated
that the dog had not eaten the previous two or three days”).
7 7US.C. §§ 2156()(2)(A), ()(2)(B), (), (¢).
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conspiracy cases or cases involving relevant conduct as defined in §1B1.3(a)(1)(B) (jointly
undertaken criminal activity). These enhancements currently apply to defendants who conspired
to distribute child pornography, or were jointly involved in the distribution of child pornography,
even when they may not have committed the distribution personally. By changing the focus of
the enhancement from the overall offense to the defendant specifically, it would be an open
question, at best, whether the revised enhancement would have the same scope. It makes little
sense for the Commission to adopt a change that will increase, rather than resolve, litigation
about the applicability of a guideline.

Further, should the courts conclude, over the arguments from the Department, that they
cannot consider conspiratorial or other relevant conduct for these specific offense characteristics,
this could mean that the enhancements would only apply when the defendant personally
committed the act of distribution, or when the defendant was convicted of distributing child
pornography. The Department does not concede that these arguments are correct, but does
emphasize that if they are adopted, they would result in a sharp restriction in the application of
these enhancements to the benefit of some of the most serious offenders, namely, those who
participate in a child exploitation community. In its Report, the Commission explicitly
acknowledged the danger of child pornography defendants who engage in community behavior.”
This was no idle observation. The Commission recommended that the whole guideline be
restructured in part to account for this group behavior because it poses such a great threat.”

Yet, the proposed amendment could make it harder to apply these specific offense
characteristics to these very defendants, as they are more likely to engage in, and be convicted
of, conspiratorial behavior. It defies logic that the Commission would take action that could
result in a lower sentence for the most serious defendants, or that it would risk such an
unintended consequence. For example, it is not certain that the revised distribution enhancement
would apply to a defendant who created and administered a bulletin board to account for the
trading of child pornography that took place within his group, absent evidence that he himself
sent or posted child pornography. Similarly, it is not clear that the distribution enhancement
would apply to a defendant who controlled group members’ access to different areas of a bulletin
board where specific types of child pornography were traded, again absent evidence of the
defendant’s personal act of distribution. The Commission should not make any changes that
would create questions to be litigated, and that would risk that such a narrow interpretation be
adopted. The identified circuit splits do not demand that these enhancements be narrowed in this
way, to this degree.

76 See Commission Report, pp. 92-99.

77 See Commission Report, pg. 320 (identifying three categories of offender behavior that should be the primary
sentencing factors, one of which is “the degree of an offender’s engagement with other offenders — in
particular, in an Internet ‘community’ devoted to child pornography and child sexual exploitation.”).
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For all of these reasons, the Department opposes the Commission’s proposal to change
the language of §§ 2G2.1(b)(3), 2G2.2(b)(3)(B), and 2G2.2(b)(3)(F) so that they no longer refer
to the offense, and instead refer to the defendant.

2. Production of Child Pornography and Distribution

Section §2G2.1(b)(3) currently adds two levels to the guideline calculation if a child
pornography production “offense involved distribution.” The Commission’s proposal would
change the language so that the specific offense characteristic would apply only if the “defendant
knowingly distributed.” The Department opposes this change.

Fitst, the change is unnecessary. In its request for comment, the Commission does not
identify a circuit split concerning the application of §2G2.1(b)(3) nor does it explain its
reasoning for the amendment. The entirety of the discussion in the Commission’s materials
focuses on the application of §2G2.2(b)(3) in the context of peer-to-peer cases. Nor can there be
a concern that this distribution enhancement is over-applied in production cases.” There is
simply no reason for the Commission to alter this specific offense characteristic.

Second, this change is unwise. As discussed above, at best, this proposed language could
lead to needless litigation to preserve the status quo. At worst, it could result in a more limited
application of this critically important enhancement.

Currently, the enhancement applies to defendants who conspired to produce and
distribute child pornography, or who caused the distribution without actually committing the
distribution personally.” If the Commission’s proposal went into effect, it would inadvertently
allow such defendants — who have committed some of the most serious crimes — to argue that the
enhancement no longer applies to them absent evidence that they personally distributed the child
pornography. This change will likely result in litigation that, if the government won, would
preserve the status quo. The Commission should avoid making changes the will only result in
pointless litigation.

78 See Commission Report, pg. 262 (noting that the distribution enhancement applies in less than half of production
cases).

7 See United States v. Odom, 694 F.3d 544, 547-548 (5th Cir. 2012) (affirming application of distribution
enhancement against co-defendant when evidence established that the second defendant showed the child
pornography in question to other adults). See also, United States v. Brown, 613 Fed.Appx. 58 (2d Cir. 2015)
(unpublished) (affirming application of distribution enhancement when defendant conspired to produce child
pornography to be given to him). See also Commission Report, pg. 263-265 and n. 54 (discussing the
prevalence of “remote” production of child pornography where individual aided and abetted the production by
another, and noting that approximately a third of production defendants participate in child pornography
communities where self-produced material may be shared).

Page 30 of 41



Department of Justice, March 14, 2016.

More importantly, §2G2.1(b)(3) should not be narrowed to exclude conspiracy
defendants, and should not be written in a way that makes it vulnerable to such an interpretation
by a court. The Commission should not make this unnecessary change to §2G2.1 to the potential
benefit of defendants like Odom, Brown, and those involved in child exploitation communities,
and at the expense of the victims.

The Department is particularly concerned about the changes to §2G2.1 with respect to
defendants who distribute newly created material. It matters a great deal that §2G2.1 applies to
the producers who distribute new child pornography—those at the start of the chain. Distribution
by a producer of never-before seen child pornography, whether directly or through a conspiracy,
is the most egregious form of distribution because otherwise the child’s images would never get
into circulation. We know that for many of the victims, the distribution of their images can be
the single most acute aggravating factor, as it inflicts a unique and ongoing harm on them. As
the Commission has stated, “Child pornography victims are harmed initially during the
production of images, and the perpetual nature of child pornography distribution on the Internet
causes significant additional harm to victims.”#

Because distribution of new child pornography by a producer is such a serious
aggravating factor, that specific offense characteristic should be expansive, not narrow. If the
Commission nonetheless intends to revise §2G2.1, it should consider crafting the specific offense
characteristic so it distinguishes between distribution of newly produced child pornography, and
distribution of preexisting child pornography. The former should apply broadly, even in the
absence of any evidence of the defendant’s mens rea, while the latter could have a mens rea
element consistent with the Department’s proposal for §2G2.2. This would appropriately
calibrate the guideline to capture the egregiousness of first generation distribution while also
accounting for other acts of knowing distribution.

3. Mens rea for distribution

The Commission has identified a fractured approach to the application of the child
pornography distribution enhancement provided in §2G2.2(b)(3)(F), particularly in peer-to-peer
cases: some circuits hold that the enhancement applies regardless of whether there was evidence
the material was distributed knowingly, recklessly, or negligently; other circuits require proof
that the distribution was done knowingly or in reckless disregard of the risk of distribution; and
still other circuits require some proof of knowledge, and have identified certain facts from which
knowledge could be presumed. ¥

80 See Commission Report, pp. vii, 112-114 (describing the recurrent victimization to child pornography victims
through the existence of the images).
81 PROPOSED AMENDMENTS TO THE SENTENCING GUIDELINES, 42.

Page 31 of 41



Department of Justice, March 14, 2016.

“The Fifth, Tenth, and Eleventh Circuits have each held that the 2-level distribution enhancement
applies if the defendant used a file sharing program, regardless of whether he did so
purposefully, knowingly, or negligently. See, e.g., United States v. Baker, 742 F.3d 618, 621 (5th
Cir. 2014) (the enhancement applies “regardless of the defendant’s mental state”); United States
v. Ray, 704 F.3d 1307, 1312 (10th Cir. 2013) (the enhancement “does not require that a
defendant know about the distribution capability of the program he is using”; the enhancement
“requires no particular state of mind”); United States v. Creel, 783 F.3d 1357, 1360 (11th Cir.
2015) (“No element of mens rea is expressed or implied . . . The definition requires only that the
‘act . . . relates to the transfer of child pornography.’”).

The Second, Fourth, and Fifth Circuits, in contrast, have held that the 2-level distribution
enhancement requires a showing that the defendant knew, or at least acted in reckless disregard
of, the file sharing properties of the program. See, e.g., United States v. Baldwin, 743 F.3d 357,
361 (2nd Cir. 2015) (requiring knowledge),; United States v. Robinson, 714 F.3d 466, 468 (7th
Cir. 2013) (knowledge); United States v. Layton, 564 F.3d 330, 335 (4th Cir. 2009) (knowledge
or reckless disregard). %

The Commission indicates its intent to adopt the approach of the Second, Fourth, and
Fifth Circuits, which approve the application of the distribution enhancement when there is
evidence that the distribution was done knowingly or recklessly. Although the Department
does not oppose the adoption of a mens rea element for this enhancement, we oppose the
specific language proposed.

The Commission proposes to amend §2G2.2(b)(3)(F) so it says “if the defendant
knowingly distributed” instead of “if the offense involved distribution.” For the reasons set forth
above, the Department opposes the removal of the reference to the offense in the specific offense
characteristic.

Further, the Commission’s proposal does not clearly accomplish its full goal. The
Commission’s request for comment clearly indicates its intent to incorporate the approach of the
Fourth Circuit, which holds that the enhancement applies to defendants who either knowingly or
recklessly distributed child pornography. Yet the proposal only adds the word “knowingly” to
the specific offense characteristic. This will lead to litigation addressing whether the word
“knowingly” also includes reckless disregard. Indeed, elsewhere in the guidelines, specific
offense characteristics specifically reference both knowing and reckless conduct.®

Particularly in the context of distribution over peer-to-peer networks, which is uniquely
dangerous, it is critical that the enhancement apply to both knowing and reckless distribution.

821d.

8 See, e.g, § 2H4.1, Cmt. App. n. 4 and §2N2.1, Cmt. App. n. 1. See, also, §2A3.5, Cmt. App. n. 2; §2A6.1(b)(5);
§2B1.1, Cmt. App. n. 3(A)(iv) and 3(E); §2X3.1, Cmt. App. n. 1; §2X4.1, Cmt. App. n. 1 (all including language
to the effect that “the defendant knew or reasonably should have known”).
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There is no limit on how many times an image of child sexual abuse may be distributed over a
peer-to-peer network.®* Nor is there any no limit on who may receive such material, including
other children.?s With peer-to-peer programs, child pornography is effectively left in plain sight,
available to whomever happens to be on the network. Offenders who use these programs should
be held accountable if they recklessly disregard the fact that they are broadly distributing images
of child pornography, and inflicting further injury on the victims.

Therefore, in order to fully accomplish the Commission’s stated goal of incorporating a
knowledge and reckless disregard element into §2G2.2(b)(3)(F), while avoiding unnecessary
litigation that could result in an unwarranted restriction in the applicability of this specific
offense characteristic, the Commission should instead amend the definition of “distribution” in
§2G2.2 Application Note 1 so that it reads as follows (new text in undetrline):

“Distribution” means any knowing or reckless act, including possession
with intent to distribute, production, transmission, advertisement, and
transportation, related to the transfer of material involving the sexual exploitation
of a minor. Accordingly, distribution includes posting material involving the
sexual exploitation of a minor on a website for public viewing but does not
include the mere solicitation of such material by a defendant.

As an alternative approach, the Commission could instead amend the introductory
language of §2G2.2(b)(3) to add the underlined text: “(Apply the greatest) If the offense
involved knowing or reckless:”.

4. Distribution for the receipt, or expectation of receipt, of a thing of value.

Finally, the Commission has identified a circuit split concerning the application of
§2G2.2(b)(3)(B) in peer-to-peer cases. Some circuits find the use of peer-to-peer software to be
sufficient evidence that this enhancement should apply, while others require proof that the
defendant was aware that by making the child pornography available to others he would receive
something of value.

The Commission’s proposal to resolve this split bears little resemblance to the problem it
identified. It narrows the scope of the enhancement in unjustified and unwise ways. The
Department does not oppose revising this enhancement to resolve the circuit split.
However, the Department opposes the specific language proposed by the Commission.

The Commission suggests two changes to §2G2.2(b)(3)(B). First, the enhancement
would be revised to read “if the defendant distributed in exchange for any valuable consideration

8 See Commission Report, 52.
$1d.

Page 33 of 41



Department of Justice, March 14, 2016.

...” instead of “distribution for receipt, or expectation of receipt, of a thing of value ...”¢
Second, it would replace the relevant application note so that it would now read:

“The defendant distributed in exchange for any valuable consideration”
means the defendant agreed to an exchange with another person under which the
defendant knowingly distributed to that other person for the specific purpose of
obtaining something of valuable consideration from that other person, such as
other child pornographic material, preferential access to child pornographic
material, or access to a child.¥’

First, as discussed above, by changing the language from “if the offense involved” to “if
the defendant” the specific offense characteristic may no longer apply to group, community, and
conspiracy defendants even though, as the Commission has acknowledged, they are among the
most serious class of defendants.

Second, this proposed change unnecessarily reverses settled precedent as it would no
longer be possible for this enhancement to apply in typical peer-to-peer cases at all, even where
there was proof that the defendant knew he was receiving a benefit by distributing child
pornography. For example, in United States v. Geiner,* the Court of Appeals affirmed the
application of §2G2.2(b)(3)(B) to a defendant who distributed child pornography over a peer-to-
peer network in anticipation of receiving a faster download speed. Significantly, in that case the
Court explicitly rejected the argument that the enhancement only applies to cases involving an
agreement between individuals.® Such outcomes would no longer be possible if the
Commission’s proposal is adopted, as the benefit would not be the result of an agreement
between at least two people.

Further, changing the language from “any transaction” to “an agreed exchange with
another person ... for the specific purpose of obtaining something of valuable consideration from
that other person” arguably precludes the application of this enhancement where there is no
direct personal exchange between individuals. If that is so, the revised language potentially
eliminates the application of this enhancement in group offender cases. Consider a bulletin
board that includes a rule requiring individuals to upload new material in order to obtain access
to the rest of the board. A defendant who complied with that rule by posting an image to the
board could argue that the enhancement should not apply to him because he never entered an

86 PROPOSED AMENDMENTS TO THE SENTENCING GUIDELINES, 43, 48.

8 Id.

88 498 F.3d 1104 (10th Cir. 2007).

8 See also, United States v. Burman, 666 F.3d 1113, 1118-1119 (8th Cir. 2012) (affirming application of
§2G2.2(b)(3)(B) when evidence supported inference that defendant distributed child pornography over a peer-to-
peer network in exchange for a thing of value).
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agreement to do an exchange with another specific person.” Similarly, individuals in that group
may distribute images with the implied understanding that doing so will enable the group to
thrive by increasing the volume of child pornography available to view and trade, or that their
posting will elevate their status within the group or provide them access to more images. This
unspoken agreement, which is with the group and not the individual, may not be covered by the
change.”’ At best, this issue will have to be litigated. At worst, the enhancement will be
interpreted as being this narrow, even though this kind of behavior is exactly what this
enhancement, as currently written, is meant to capture.

Finally, requiring proof that the defendant acted, not just knowingly, but with the specific
purpose of receiving a benetit, sets the evidentiary burden unnecessarily high. The enhancement
should be applied to defendants who know they are receiving a benefit as a result of the
distribution.

To resolve the circuit split identified by the Commission without reversing existing
precedent, setting an unnecessarily high evidéntiary standard, inviting litigation, or potentially
narrowing the scope of the enhancement in unwise and unwarranted ways, §2G2.2(b)(3)(B)
should be revised as follows (added text in underline):

“Distribution for the knowing receipt, or expectation of receipt, of a thing of
value, but not for pecuniary gain, increase by 5 levels.”

Combined with the Department’s other suggestion to add “knowing or reckless” either to
the definition of “distribution” in Application Note 1 or in the introductory text of §2G2.2(b)(3),
this change would indicate that the enhancement should apply to defendants who knowingly or
recklessly distributed child pornography, and who were doing so knowing that they would
receive, or with the expectation that they would receive, something of value in return. This
change will resolve the circuit split by endorsing existing case law that allows this enhancement
to be used in peer-to-peer cases when warranted by the facts, and without inviting litigation that
could result in an overly restrictive application of this enhancement.

N Cf., United States v. Cote, 482 Fed. Appx. 373 (11th Cir. 2011) (unpublished) (“even without an explicit quid pro
quo agreement with another distributor of child pornography, a person may engage in such conduct with the
reasonable expectation of an exchange.”)

91 See, United States v. McGarity, 669 F.3d 1218, 1261 (1 1th Cir. 2012) (in a child exploitation enterprise case
against a ring of sixteen defendants, the Court of Appeals affirmed the application of §2G2.2(b)(3)(B), noting
that the “exchange of child pornography—and the perceived onus on its members to participate in the
exchange—was central to the workings of the ring”) (emphasis added).

Page 35 of 41






Department of Justice, March 14, 2016.

of the categories of offenders identified in the statute. The guideline provides as examples of
persons having a special skill pilots, lawyers, doctors, accountants, chemists and demolition
experts. However, §3B1.3 refers to the use of a “special skill,” whereas the statute is broader,

and refers to any person who receives a fee or other income for services assisting in perpetrating
the fraud.!®

In addition, the simple fact of receiving a fee is not noted anywhere in §3B1.3, nor is the
fact of submitting medical or other evidence in connection with a determination under the
relevant program. By not explicitly referencing in §3B1.3 the categories of defendants
specifically enumerated in the statute, the Commission is leaving federal prosecutors with a
number of uncertainties, which will result in unnecessary litigation. In addition, by not explicitly
referencing the enumerated defendants, the Commission is passing up an opportunity to deter
would be offenders and notify them in advance that they will be punished more severely for their
conduct. Finally, by not referencing the enumerated defendants the Commission is not fulfilling
the full intent of Congress in passing the Act.

In addition, if the Commission takes no further action, the raised statutory maximum
penalty will generally have an impact only on defendants who have perpetrated at least 9.5
million dollars in loss. Defendants with up to one criminal history point with loss amounts lower
than 9.5 million dollars would not receive a recommended sentence greater than five years, and
the recommended guideline range will remain unchanged despite the passage of the Act.
According to our records, 856 defendants were convicted under either 42 U.S.C. §§ 408 or 1383a
during the fiscal years of 2012, 2013, and 2014, and not one had a loss amount greater than 2.5
million dollars."™ We believe that, in passing the Act, Congress intended for some defendants to
receive a higher recommended guideline range. However, under the current proposal, not many
defendants — if any — would.

Finally, we note that current §2B1.1(7) includes a two levef enhancement for when the
defendant was convicted of a Federal health care offense, among other things. The presence of
this adjustment begs the question of why the Commission would not add a similar enhancement
for violations of Social Security’s programs, which serve millions of Americans. During the

103 “[E]xcept that in the case of a person who receives a fee or other income for services performed in connection
with any determination with respect to benefits under this title (including a claimant representative, translator, or
current or former employee of the Social Security Administration), or who is a physician or other health care
provider who submits, or causes the submission of, medical or other evidence in connection with any such
determination, such person shall be guilty of a felony and upon conviction thereof shall be fined under title 18,
United States Code, or imprisoned for not more than ten years, or both.” Bipartisan Budget Act 0of 2015, Sec.
813 (b) Increased Criminal Penalties for Certain Individuals Violating Positions of Trust.

104 These figures include the 2014 case in Puerto Rico involving Samuel Torres-Crespo, which involved
approximately 87 defendants and resulted in approximately $7.5 million in loss to the program. According to the
Office of the Inspector General of the Social Security Administration, the defendants were ordered to pay a total
0f $2,015,341 in restitution.
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shown above, is not the case. Notwithstanding, defense counsel have cited the guidelines’
statement that § 7202 is “infrequently prosecuted” to argue that their client could not have
known that willful nonpayment of employment tax was a crime or that the client deserved
sentencing leniency.

In the defendant’s opening appellate brief in United States v. McLain, the defendant cited
the guidelines’ statement that § 7202 is infrequently prosecuted, and challenged an upward
departure by contending that typically “the government responds to failure to pay withholding
taxes by initiating a civil action under 26 U.S.C. § 6672.!"! In the defendant’s sentencing
memorandum in United States v. Blanchard, the defendant cited the guidelines’ statement that §
7202 is infrequently prosecuted, and argued that “[t]ypically, employment tax cases are resolved
civilly.”"? In the defendant’s sentencing memorandum in United States v. Creamer, the
defendant cited the guidelines’ statement that § 7202 is infrequently prosecuted, and argued that
the defendant “failed to recognize the inherent criminality of failing to pay Public Action’s
withholding taxes in a timely manner.”!

In sum, the commentary in § 2T1.6 stating that § 7202 offenses are “infrequently
prosecuted” is factually erroneous, unfairly pejorative, and subject to misuse by the defense bar.
The Department of Justice requests that the sentence “The offense is a felony that is infrequently
prosecuted” be deleted.

VII. 18 U.S.C. § 1715 (Firearms as Nonmailable Items)

The Department of Justice supports establishing a guideline reference, base offense
level and appropriate specific offense characteristics for violations of 18 U.S.C. § 1715
(Firearms as Nonmailable, Regulations). In recent years, the United States Attorney Office
(USAO) for the Virgin Islands (VI) has brought several cases charging § 1715, which generally
precludes the mailing of firearms to individuals. These cases are brought to combat a common
method used to bring firearms illegally onto the Islands, by simply mailing them from the
mainland United States.

The USAO/VI works closely with the United States Postal Inspection Service, the Bureau
of Alcohol, Tobacco, Firearms, and Explosives, and the Homeland Security Investigations

11 No. 11-3402, 2012 WL 604904 (8th Cir. Feb. 10, 2012). Cf United States v. McLain, 709 F.3d 1198 (8th Cir.
2013) (sustained 48 month sentence).

112 No. 2:05¢r80355 (E.D. MI Oct. 27, 2008). Cf. United States v. Blanchard, 618 F.3d 562 (6th Cir. 2010)
(sustained 22 month sentence).

113 No. 04-281, 2006 WL 4824501 (N.D. Ill Mar. 21, 2006). Cf. United States v. Cramer, 2006 WL 20373326 (N.D.
111 April 4, 2006) (reversing prior ruling that § 7202 counts were time-barred); United States v. Creamer, 370
F.Supp. 2d 715 (N.D. IlL. 2005).
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