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P—R—O—CTE—E—b—I—N—G—S
| 2:30 p.m.
;'CﬁAIR SARIS:_ (presiding) = Good
afternoon.
The meeting is now called to order.
Thahk you all for coming to' this
public meeting of the United States Sentencing
COmmission. Your attendance‘here is a testament
to the. extraordinary interest Ain  federal
séntencing issues right now, and specifically in.
the améndmentsthat.the Commission is considering
today.

We have had a massive response to .our

request for public comment. We received more

thaﬁ 20,000 letters during our public comment
period. | |

‘I' wanr to 1thank the Members . of
Congress who submitted letters; Congreésman
Goodlatte.and‘Senator GrasSley, Senarors'Leahy;
Durbin, and Paul, aﬂd Séﬁators Feinstein,and

Boxer, and Congressmen Huffman, LaMalfa,

" Thompson, Farr, Lamborn, and Cook.
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I also want to thank the Criminal Law
Committee of the Judicial Conference, the}
Department of Justice, the federal Public and
Communitnyefendérs, our advisory groups, and the
many advéCacy - groups, law ‘ehforéemeﬁt
organizaﬁions, aﬂd; of course,‘individualleho

submitted their views. Your input was of

paramount importance to this process.

' The issue that has received the most
attention -is our proposal to reduce the
guidelines applicable to the drug quantity table

by two levels across all drug types. This is an

important question, one which the Commission has

gréppledfﬂith for several yeérs. I'1l1l be_talking
more about this'issue»iaterj |

| hWe will also be considering amendments.
today oﬁ severél other ~important issués,

including responding to the provisions of the

Violence Against- - Women Reauthorization Act of

2013, considering whether the guidelinés

sufficiently address the environmental and other

harms caused by ,cultiVatioh.;of marijuana on
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public lands or trespassing,on'pfivate51and; ahd:'

resolVingseverallongstandihgcircuitC¢nfli¢ts;f
So, I welcome youall to‘our meéting;_

The first-Qrder of'businéSsmis tb

adoptn the JanuarYﬁ 9th, ﬂ2014f public meetiﬁg;l“

minuteé; ,isvthereHa motion@pQAdo so?5;
'VVIC’\ZE:“CHAIR.‘HI.NOJ;OSA: ,:‘So r'nvove_xd".f""
‘CHAfR SARIS: Is theré a'éecénd? |
;VI¢E;CﬁAIﬁfJACKSON: Sec%nd;f
CHATR SARIS: Is there any'discu.ssi‘éh?"
(No respdnse.);' | . |
y All inifavdr?'
(Chorus of éyes.)
‘Ahy opposed? |
';KNQ-responsefl
The ﬁqtién.is'adoptedNbX Voiéé:Qéte;
_‘ .Aisd, I ém’repdftihg7 és:Chai£ of the
Cdﬁmiésién;‘pn.seVeralnmattersf | |
I;begin Qithvthé‘National,Trainihg;:
Seminar. 'We é?e pleaSea to anndﬁnéeithat §hé3;'

Annual National Seminar on FédéraIHSehtenéingf

Guidelines will be held in thlédelpﬁia on
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' September 17th to 19th,'2014.' Information-about‘b'

it 1s on the website.

I also would like to discuss the new

~version  of the = Commission's Interactive

Sourcebook, ”which is noW available on our
website; This version is more useg—friendly and
has,.more_ additional features thah .the, first
&ersion.. This version wiil allow users to see
sentencing1:rehds acrOSS'Varidus fiscal years and
includes data that is not publishéd in the
Commissionks;Annual Sourcebbék.

Speaking of the. SourCebcok, dit
together;with.the Annual Report is also a&ailable.
on Oerwebsite; | A .

And finally -- you can tell we love

" these facts and data -- the most recent .edition

to the Quick Facts Series is out and it deals

with career offenders. This is the 11th'in the
series, all of which are available on the
websité. Aﬁd they are soApopular -- actually,‘i‘
hear about them all across the coﬁntry'—— that we

intend to continue releasing our Quick Facts in

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.




10

11

12

13

14

15
16

17

18

19

20 |

21

22.

the future.

So, the next order of business are.

' votes on the amendments, and I turn this over to

Qur»General Counsel, Kathleén Grilli.

MS. GRILLI: Thaﬁk you, Judge;

And this first amendment, pfopbsed.
ameﬁdment, for your vconsideration is oh the

ViolencesAgainst:WOmen.RéauthoriZatiLnlAct. This

3ié a multi-part amendment that responds to the

Act, which, among other things, provided néw and
expanded criminal offenses and increased

penalties for certain crimes involving assault,

- sexual abuse, stalking, domestic violence,

"“harassment, and human trafficking.

Part A of the proposed amendment

addresses changes to 18 United States Code

;Section 113, -which is the federal assault
‘statute. The Act expanded the scope of Sections

(a) (1), (2), (35,‘aﬁd (4) of Section 113, and

part (a) of the proposed amendment “amends
Appendix A to provide additional :statutory

references for these sections of the statute.
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The Aqt.;‘also ekpanded‘. Section
113 (a) (7) Sovthét it applies tb assault resulﬁing
in substantial bodily injury' to .a spouse,
intimate partner, or dating partner.

Paft (a) of the proposéd‘amendmeht
aménds 2A2.3 to revise the two-tiered enhancement
for assaults resulting in injuryf Specifically,
it_broadené the scope of the existing four-level.
enhancement, so that. it applies not only to a
case in which the offense resulted in subStahtial

bodily injury to an individuéi who has not

‘attained the age Qf 16 years, but also to a case

in which the offense resulted in substantially
bodily injury to a spouse, intimate partner, or
dating partner.

It makes clerical, stylistic changes

to the heading of 2A2.3 by changing minor assault

to assault and makes conforming changés to the
commentary,Qf 2A2.2 and 2A2.3.

The Act established a new Seption
(a)(8) to 113, which appliesito,assauit‘of a

spouse, 1intimate partner, dating partner 'by‘
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strangling, suffocating, or attempting to .
strangle or suffocate, and provides a statutory:
maximum term of imprisonment of 10 years.

Part (a) of the proposed amendment

makes three changes‘td address Section 113(a) (8) .

First, it amends Appendbc.A td reference’ this

section to 2A2.2. Second, as a conforming

‘change,‘it amends the commentary to 2A2.2 to

provide that the term "aggravated .assault" .
includes an - assault involving strangulation,

suffocation, or an attempt to  strangle or

suffocate. Third, the proposed amendment amends

2A2 .2 to provide a three;leve1 enhaﬁ¢ément if thé%“
offense involves strangliﬁg, sﬁffocating, or
attempting to strangle or suffocate a. spouse,
intimate paftner, or dating partngr.

The cumulative impact of Subsecinné

(b) (2), (b)(3), and this new. enhancement 15'

limited to 12 levels.

- Part (a)‘alsovamends‘2A6.2 to*address .
cases involving the same type of conduct. It

currently has a two-level :enhancement that
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5
applieé if the offense involved‘an‘aggrévating
factor such as bodilylinjury andva>f§ur—level
enhancement that applieé if the offense involVed
more‘ﬁhan one such aggraVating factor.

The proposed  émendmeht. adds

strangling, suffocating, or attempting to strange

or suffocate as a new, separate aggravating

- factor.

\

Finally, part (a) of the - propbsed

amendments amends the commentary to 5D1.1 to-

provide more guidance on the imposition of

supervised release 1in cases 1in' which the

defendant is convicted of an offense involving

domestic violence.

Part (b) of the proposed amendment

addresses changes to Section 153, commonly

" referred to as the Major Crimes Act, and Section

1152, commonly known as the General Crimes Act.
The propbsed amendment deletes Appendix A
references for both of these'statutes:-

Part C of the proposed . amendment

addresses statutory changes to 18 United States

‘ NEAL R. GROSS ‘
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Code Sections 2261, 2261(a), and 2262 that were
made by Public Law 109-162 in 2006 and expanded
and restated by Section 207 of the Act.

The proposed amendment amends the

commentary to 2A6.2 to expand the definition of

stalking in the commentary to conform to
statutory changes made in Section 2261 (a).
Part (d) of the proposed amendment

addresses statutory changes made by the Act to 8

United States Code 1375(a).» Before the enactment

of the Act, criminal provisions in this section

‘were set forth in  Subsection (d) (3) (C) and

. Subsection (d) (5) (B) . The Act revised and

reorganized/these'criminal provisions such that
all criminal provisions are now set forth in
Subsection (d) (5) (B) .

The proposed amendment responds to

these changes by revising Appendix A references

for offenses under Section 1375(a), Subsection

(@) . The reference for Subsection (d) (3) (C) is

~deleted, and offenseS'under‘Subsection.(d)(5)(B)l

and 2 continue to be referenced to 2H3.1, and

NEAL R. GROSS
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offenses under (d) (5) (B)3 are referenced to
(2)(b)(i)1.

Part (e) of the proposed'amendment'

addresses offenses under 18 United States Code

Section 2423, which were modified by the Act.

Section 2423 eontains four offenses,‘each of
which prohibits‘sexual<cendUCt,with minors.

‘Sections”é423£a) and (b) Qere already
referencedvin Appendix A to 2Gl1.3. Part (e)eof‘
the propoSed amendment cbntinues 'to maintain that;_ |
reference and‘amends Appendix‘zx to reference‘
Section'2423(e) and (d) to 2G1.3.

Finally,.part (£) of the proposed
amendment responds to the new Class A mlsdemeanor
a£ 18 United States Code Sectlon 1597 (a) and
references this offense to 2X5.2, the Class A.
misdemeaner guideline.

A mQtidn;to‘promulgate the proposed

VAWA amendment with an‘effectiyeﬂjate of November

~1st, 2014, and with staff granted technical and

conforming amendmentlof the wording, would be in -

order at this time.
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CHAIR SARIS: Thankvyou, Ms. Grilli.
Do I hear a motion?‘
COMMISSIONER BARKOW: So'movea.
CHAIR SARiS: Do I hear a Seéond?
COMMISSIONER PRYOR: Second.:
| CHAIR SARIS: Any discuésion?j
(No reéponse.) |
All right. All in favor?
(Chbfus of ayes.)
Anyone opposed?
(No respoﬁse.)'

" The amendments, which I will not ask

-

"you to repeat, are passed unanimously.

- All right. At this point, what we are

~doing is moving on to the next amendment, which

deals with a circuit confliét relating to Section
1B1.10. |
MS. GRILLI: Thank you, Judgé!
'This propoées amendment responds to
two circuit conflicts involving the effect of a
mandatory minimum sentence on the guideline range

and resgentencing proceedings under 18 United

NEAL R. GROSS |
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the amendedgguideline:range, as determined by the

17

16

‘States Code -Section 3582(c)(2). ‘and the.

Commission's PolicyﬂStatément‘at 1B1.10.

Circuits are split over what to use as

the bottom of the range in order to apply

1B1.10(b) (2) (B) in two distinct situations where

i

Sentencing Table, is below an applicable:
mandatory minimum.

'First; thefe'are cases.in which the
defendant's dfiginéi range was above Ehe

mandatory minimum, but the defendant received a

sentence below the mandatory minimum pursuant to

a government motion for substantial assistance,
and the amended guideline range, as determined1n1~
the Sentencing Table, is belOw_thé'nandatory*
minimum.‘

Second, there are cases in which the

defendant's original guideline raﬁge,, as

determined by the Sentencing Table, was at least
in part below the mandatory minimum, and the
defendant received a sentencelbelow:thé mandatory

minimum, pursuant to a ~government motion for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
. s 1323 RHODE ISLAND AVE., N.W. .
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substantial assistance.

The proposed amendment generally

" adopts the approach of the 3rd and the District

of Columbia Circuits, which have taken theIView_

that theLbottom.of'the amended range wouid.be the

“bottom of the Senteﬁcing Table guideline range,

not the applicable mandatory minimum.

- It amends 1B1.10 to specify that;;if

the case involves a statutorily-required minimum

Sehtence and the court had the authoritY’to'

impoSeaa sentence below that statutorily-required

" minimum sentence, pursuant to a government motion

Ato reflect the defendant‘ssubstantialassistancé

to authorities, then, for purposes of 1B1.10, the
amended .guideline fangé shalll be determined
without regardfto the operatidn of'SGl.l and
5G1.2. | | |
‘A motion to promulgate‘the’proposedﬂ
amendment.With.én effective(date of November 1lst,
2014, and staff given authority to make technica1
ahd ‘conforming émendment authority, is

appropriate at this time.
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' VICE CHAIR HINOJOSA: So moved.
VICE CHAIR BREYER: ‘Second. -

cHAIR“SARISQ'jAll right. So, at this

point, is there any discussion on this?

Viéezchair.Jaékson'firSt..'
' VICE CHAIR‘JACKSQN; _SUre,.IPli'go
first.4' A | o
| l_I :would'jliket to >go 'on krecdrd to

explain why I‘qannot suppdrt this‘amendmentﬂ I

‘ have~strﬁgg1ed‘With.thiSfdeqisibﬁ(feépééially-in
..light Of‘its implicationé"fér certain déféndants
" who migh£ benefit as a resuitf;Off,our'vprior

vaméndmehﬁgﬂx)the guideiiheéﬁhatﬁiﬁﬁleﬁéntedthe 
. Fair Senteﬁcihg'Actfof 2010. Iﬁwas; aﬂd~sti11-
.am{ a Sﬁpporter of ' the CdmmisSion‘s~unaﬁimouS‘h
T-decisioﬂ‘ ih v2011_;tou reduée; the .guidé1iﬁ§’
:'ﬁenéltieé‘fOrfcfack:offeﬁsés, pﬁrsﬁént to thé,,:

_Fair Sentencing Act, and‘tb méke that £éductidn‘

retroactive.

So, it would-seemflogicathhat‘I would

also support today's amendment to 1B1.10, as an

' effort“totgive.thatfrelief the7broédest>possible

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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effect. In my view, however, today's amendment

‘misreads the statutes‘and distorts the guidelines

to achieve that end and, as a result, does more
harm than good.

As you know, this amendment is

. technical and complicated and.‘is,» therefore,

difficult to understand and to explain. So, I
won't:tiy te describe it, except to.say that,
generally speaking, it would‘permit a defendant
who originally received a Substaﬁtial assiStance
departure and got a sentencekthat Was'beIOW-the.

mandatory minimum to be considered for an

'additional substantial assistance discount, as a

result of the .Commission's determination to

revise the guidelines and to make that change

retroactive..

This amendment is troubling to me for
two main reasons. First, because I think it is
manifestly inconsistent with the SubStantial"

assistance and retroactivity statutes and

‘-guidelines,as they current exist. And second,

‘because I think that adopting this amendment will

~ NEALR.GROSS .
COURT REPORTERS AND TRANSCRIBERS
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unnecessarily introduce an unwarranted disparity

between cooperating crack defendants who were
sentenced previously, that is, prior to the Fair

SentencingAct, and similarly-situateddefendants

who are being sentenced today.

" Briefly, in regard to the first point,
i think this amendment necessarily requires a
reinterpretation of 5G1.1 (b) in' subétantia1
assistance'casesk which I thinkfis perhaps not

authorized and 1is Certainly not prudent.

'5G1.1(b) says_that) if the statutory'minimum is

greater than the otherwiSeﬁapplicable guideline

range, then the statutory minimum shall be the

‘guideline sentence, period.

Todéy's amendment adds the implicit
caveat ‘"unless the defendant has provided’
substantial aséistance,"v in which case tﬁe
sfatdtéry"minimum is of no moment and ﬁhe
otherwiSeﬁappiicableaguideline:range shall be the
guideline sentence for the purpose of detérmining

the sentence to be imposed. .

In addition to not being explicitly

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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stated in 5G1.1, this new rule is problematic
bécause the statute that‘goyé£ns the substantial
assistance departure says nothing about
determining the sentenCe‘ﬁo be imposed without
regard to the statutory ﬁinimum. |

| In fact, in’my view; Sectioh 3553 (e)
of Title 18  p1aih1y; establishes that it was
Congress' intent that a defendant who would have
otherwiséAbeen subject to a mandatory minimum, .

but has provided sUbstantial assistance, is

authorized to get a break from the mandatory

minimum and, therefore, the mandatory_minimum is
the starting point below which a court is
authorized to sentence. I see today's amendment

as ignoring this statutory mandate.

,'/

I think this amendment is also

.inconsiStent with Title 18 3582 (c), which is the

statute -that gives the court authority to
COhsiderietréactiVeéppliCationofIMQVgﬁideline
amendments in a particularfcaSe. 3582 (c) permits
a. court to ldwer,a‘sentencé thatﬂwas pfeviously

imposed when, and only when, the defendant was

NEAL R. GROSS
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originally sentenced, quote, '"based on - a
sentencing range that has been subsequently

lowered by the Sentencing(kxmnissiOHq" énd.quote}

‘and when the reduction is congistent with the

Commission's Policy Statements.
A\ .

As I réad this statute and the caées

that interpret it, a cooperating defendant who
. originally receiveﬂ'substantial assistance and

| got a departure and went below the mandatory

minimum does not qualify for retroactivity. .Why
not? Because his original sentence was based on

the extent of his cooperation, and not the

 guideline range at all.

Moreover, 1in all likeliﬁoéd, the
sentencing range 1in his case has not been :
subséquently ' 1owered" by théf  Sentencing
Commission. It was, and still is( the statutory
minimum, pursuant to 5G1.1. |

And the problems with this amendment

are not just confined to its inconsistencies with

the ' statutes. I believe. that a  rule that

authorizes courts to disregard the statutory
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- minimum in substantial assistance cases in the

retroactivity context wreaks havoc on the
guideline manual as well.

Our current Section 1B1.10 already has

an exception for cooperating defendants which

states that, when»retroactivity is considered,
quote, ~"a' reduction comparably less than the
émended. guideline range may be éppropriate";
This makes sense if/iaé 5Gl.lksays,‘the émendéd
guideline range is the statutory minimum. So
thdt a cooperating defendant's 'compérable

reduction is a discount from the statutory

mandatory minimum.

But, with today's amendment, the

CQmmiSsiQn. would - be doing something totally

different. It would be deciding that, for this

one category of defendants, the aménd_ed guideline

- range for reduction purposes is not the'étatutory
‘minimum, but what the guidelines otherwise would

“have called for if there were no statutory

minimum.

As a practical matter, what this means
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is that a court applying amended 1B1.10 is in a

substantial assistance situation is authorized to

i

depart downward from the new‘guideline range in

order to reward cooperation, when the mandatory
"minimum is the obvious and}Aindeed,‘the only true

starting point for determining the extent of a.

downward departure on substantial assistance

',gfounds.

In other / words, this amendment

. ’ ) . ’ J
- diverges dramatically from the ordinary departure

framework because it establishes a departure that

does not compare cooperating defendants to non-

Cooperating defendants who otherwise would have

been subject to the mandatory minimum and gives a.
discount to the cooperator, "but, instead,

compares cooperating defendants to some imagined

category ofA non—cooperating defendants who

somehow live in a world without mandatory

minimums and, thus, might have received a

sentence within the fevised.guidélihe range. And

. so, to award cooperation, it puts cooperating

defendants in a position to receive a discount

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W. ’ ) ‘ .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com -




10
11
12
13
14
15
.. 16
17

18

19

20

21

22°

25

that is even lower than that.

" This is a bizarre result,because we
live in a world today where non-cooperating
defendants would nave not been able to reeeive
the.revised guideline sentence,'and'tnere's ne

question that the mandatory minimum term of

imprisonment would have applied to cooperating

defendants "as well, but for theirﬂsubstantiel
aesistence. |
Which brings me to my final and
perhaps most important point,'which is this: I
believe then this amendment creates,_rather tnan
resolvee, unwarranted disparityli Because thé'
Commission would be giving'v courts the
authorization to disregard the mandatery minihum
for coeperating defendants ‘enly. in the
retroactivity context; it is clear to'me that a
craek - defendant who provides substantial
aesistance today would be at a substantial
disadvantage.’ When his sentence“nnder‘ the
guidelines is calculated, the EOurt‘would be

required to follow 5G1.1. And as a result, if
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his guideline range 1is lower.than‘the mandatory

- minimum, the mandatory minimum would become his

guideline sentence, 'and' any substantial

assistance departure,would proceed from there.-

But. if that same cooperating defendant

- was sentenced before the Fair Sentencing Act, by

virtue of this amendment, he would be entitled to

his cooperation reduction, Which,'by the way, ‘he

already got, but he would be entitled to have .

that recalculated in a manner that would require

the court vto ‘start from the lower revised

guideline:rahge rather than the mandatqryjﬁihimum
wheh detefmiﬁing theidegpee of reduCtionx

Because I cannot in géod consc}ence
accept .a 'guideliﬁés | that  treats ‘todést
cooperating crack. defendant differéntlYQ:thanv
formef céoperating crack defendants, énd also
because I think that the guidelines and étaﬁﬁtés
as curréntl@rwfitten.do not permit Ehis reéult, I
cannot vote for this amendment. |

CHATR SARIS: Thank you.

Did you WantftQ say Sométhingy Débnéy?

" NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

. 1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 . ~ WASHINGTON, D.C. 20005-3701 www.nealrgross.com -




10

11

12.
13

14

15
16
17
ﬁs
19
20

21

22

27

COMMISSIONER FRIEDRICH: Yes.
I, too, oppose --
CHATR SARIS: Commissioner Friedrich?

COMMISSIONER FRIEDRICH: I, too,

- oppose this amendment because I believe it is

inconsistent with the statutory'" and the

guidelines schemes that Congress .and the

‘Commission has set up with respect to cooperating

defendants and resentencings.

In éddition,“liké-Judge Jackson;«I
also do not 'believe<'that this decision Will
deéfeésé disparities‘ across circuité - and

districts and, in fact, may even increase

- disparities even within the same courtroom.

For these reasons, I oppose} this
amendment .

CHAIR SARIS: All right. Thank you.

'Anybody else? Judgé'Hiﬁojdsé?

VICE CHAIR HINOJOSA: I would like to
show why ﬁhere is avcirCuit Spiit‘on this matter.

I, on the other hand, find it very easy to find

"how, under the present statutes and the .
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guidelines, this‘is the appropriate!step to take.
And I say that having reviewed the statute, the
guidelines, -and the reasons for this amendment.

Under Title 18'Sectioni3553(e), it is

clear that Congress has indicated that, once you

proVide cooperation and assiStance, and the
Justice bepartment has filéd a mQtion, the
mandatory minimum hé‘ longer applieé: So,
therefore, the mandatory Ininimumv is not the
guideline rénge inithoseicases) per statute,
becaﬁse of the'factvthat the'statute itself saysv

the mandatory minimum does not apply in your

particular case.

And so, to me,kit's"not’difficulﬁ,v
then, to realize that, with 3553 and 5K1.1,
allowing a court to sentence someone beiow the
guideling:sentence; that the mandatoryﬁninimunlis
not the sta;tinggxﬁfﬁ;for those defendanfs: And
I think some of the courts that have ruied on
this havé come out the same way. So, I don't
find this a difficult thing at all.

3582 (c) (2), on the other hand, Title
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- 18, is the one that gives the Commission the

authority to determiné under what.kconditions

actions of the Commission.cah be made to be taken

retroactively. And that's what the Commission is

~doing in this particular case if it votes in

favor of allowing these defendant's to get a

- further. reductioﬁ' if the Sentencing ' Court

determines that to be the case.

This is no different than any other

defendant who has received a departure or a

' variance and having their sentences reduced. The

iny difference here is that, actually,'Congress

" has indicatedgthatvthése individuals, cooperating

defendants, are very différent.' 'Thereiis a

‘policy reason why these defendants are different

“because in'many;cases, certainly on the Southwest

border, they have placed their lives and the

lives of their relatives in danger by cooperating

~and assisting. The fact that tHey cooperate and

- assist has made other cases and, therefore, other

defendants who may sometimes be more involved in

these particular defendants to have their
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prdSecution bfought‘befOre thevcourt.

There is a.policy reasén why Congress
and the Commission, both by Stétute‘ and
guidelines, have indicatéd that these defendants
are different. And so, it‘.Shou.ld' come as no

surprise that some of us feel very strongly that

they should be treated the same way as everybody

else who has had the opportunity to have their

sentences reduced. - And for those particular

reasons, I  am firmly ’in support of this

amendment .

CHATR SARTS: Anyone else?

(No respohse.)

All right. I think it is time to_call
the roll. |

MR. COHEN: Commissioﬁer Barkow?

COMMISSIONER.BARKOWt In favor.

MR. COHEN: . Vice Chair BreYer?

VICE CHAIR BREYER: In favor.

MR. COHEN: Commissioner Friedrich?

COMMISSIONER:FRIEDRICH:A I oppose_the

amendment .
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MR . COﬁEN: Vicé Chairman Hinojosa?
VICE CHAIR HINOJOSA: vFavor. |
'MR; COHEN: Viéé Chaif Jacksén?'
VICE CHAIR JACKSON: Opposed.
: MR. coHEN;,.Jque,Pryéi?..
COMMISSTONER PRYOR: T opposej
MR. COHEN: Chair Saris?
CHAIR SARIS: Aye, in favor.
- MR. COHEN: Judge, the motion cariieé..

'CHAIR SARIS: All right.

All right. The next issue that we

come to is a circuit conflict relating to the

 felon in possession guideline, 2K2.1.

MS.:.GRILLi: Yes, this proposed
amendment clarifies héw prinCipies‘of rélevant
conduct apply in cases in which the defendantﬁis
cOnviCted<3fla firearms offense,‘that‘is(¢beingva
félon‘ in possessioﬁ of a firearm; in .two

situations. N

First,‘when the defendant unlawfully

possessed one firearm on an occasion and a

different firearm on another' occasion, but was
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nof necessarily Con?iCtedvofthe second’offenSé.ﬂ
And | second, wh.en the . defendant
uniawfully poSSeséed a firearm and also used that,v
fifearm in Coﬁnection with gnothér_offense, such
as robbery or attemptéd mﬁrﬁer, bﬁt was not
heéessarilylconQicted oflﬁhe other offense;
 One ’application issue arises when the
defendant unlanullyipo.sses_sed a fi'rearm and used

that firearm in connection with another offense,

‘and the court must determine whether the in-

connection-with offense undér Subsection
(b) (6) (B) and (c) (1) satisfy the requirements of
thefrelevant‘Conduct'guideline_

A second application issue arises when

the defendant unlawfully possessed one firearm on.

one occasion and a different firearm on another

occasion, and  the court must determine whether

both firearms fall within the scope of any

vfirearm under.Subsécfionsl(b)(6)(B) and (c) (1) .

. The proposed amendment clarifies that

Subsection (b) (6) (B) is not 1limited to firearms

~and ammunition cited in the offense of
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~caniCtibhgﬁBu£ amendé Subséctioh.Cc)(}ﬁstdf;iﬁit
Cits applicatioh toV£iréarmé:éhd<émmuﬁitioﬂ-éitedk
in the offénsive cbﬁviétiéh[l.

_The‘ propésed amendmént‘ aiéo mékés
:conforming changeé t5 the‘éémmenpéry'clarifyiﬁg
_ the relevant‘cénduéﬁ énalysis thétap@lies tof
'tﬁis question and providiﬁg exampieé. ’ -

A~mbtion’to'pfomulgateAthe pfoposéd5 
~amendment.wi£h.aneffedtivemdaté of NOVeﬁbér lst){
f2014;a:and 'grantiné tecﬁnical énd‘ coﬁﬁqgﬁingi“
'fameﬁdmént‘authority to staff,;wdu1d3b¢infpraef

at this time. o | B
| CHAIR'SARiS{  Thénk=yéu.

"Dbii hear.a motion?;

' vIcE CHATR JACKS@N;.‘Sbfmbvéd.

CHAIR SARIS: VDo"iheérta'sécond?f ;t

‘COMMISSIONER-FRIEDRIéH:* seé¢ndj"

-CHAIR_SARISQ ‘Ali rigth‘“Is;there any
vdiScuSsioh?; - |

' COMMISSIONER BARKOW: yés; I would
_,like to say something. A

While I?mfiﬁAfavdrbdf‘£his‘amendmehtf
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because it at. least limits the use of the Cross¥

reference to those foenses committed with the

same firearm or ammunition cited in the offensive

’convictioﬁ,'instead of any other firearm that a’

felon in possession may use, I don't think it

ﬁ .
~goes far enough.

,Under the guidelines as they now

operate, and even after this amendment, a

defendant's sentencé must be increased on. the

basis of any crime committed with a firearn1héméd
in ﬁhe indistment tﬁat judge fiﬁds by a mere
prepbnderance of the evidence that the'defendant
committed.  And this appliés' Whether ‘the.
deféndant'was acquittedlaf thaﬁloffense or if the
crims was nevef charged or charged but dismissed.
While the prbblsnm;of using'vauittéd,
uncharéed,ﬂénd dismissed criminal condustrare~
particularly pronounced, in my view, with a
éontinuing status voffesse;v like felon in
possession, because it is so sweeping and has no
limiting prinsiﬁle other than thevreqﬁirement

that the person be a felon and that the Weapon

- ~NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS *
1323 RHODE ISLAND AVE.,, NW. ° .
(202) 234-4433 WASHINGTON,'D.C. 20005-3701 www.nealrgross.com . .




10

11

12

13
14

15

16

17
18
19
20
.21

22

35

used as avfireaim,I belieye there's e deeper
iseue regarding the guideiine's use of cCross-
references and its apprOach to relevant,conduct
that I believekwe should address..

' The use of.acquiﬁted cohduct is the;
most disturbing. I know of no other guideline
regime that usee it, and I deﬁ‘t believe the

federal system should because of the disrespect

it shows the jury's verdict. And I believe the

majority:of federal judgee/ when asked{ ﬁeve
agreed.

But the use of dismissed and uncharged
conduct raises isSﬁee as well. It makeS'sense,
in my view, for a guideline system to specify how

aggravating factors that are not themselves

‘chargeable as crimes should be used to draw

distinctions among defendants who commit the same
offense. That's the core funetion.of-a guideline
regime, to specify offense characteristics and

v 7
of fender characteristics that are not themselves

- able to be charged separately as crimes, but are,

nonetheless, relevant to culpability and drawing
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important distinctions among offenders.
But it's a different story when
prosecutors seek to increase a defendant's

sentence on the basis of conduct that could be

-charged as a separate criminal offense, but when

prosecutors opt, instead, to get-a sentencing'

increased for that same conduct without going
~through the constitutional proCess for finding'

-defendants guiltybof offenses.

HIf we allow prosecutorsrto seek té
increaSe-sentencéé on the baéis of uncharged,
dismissed, and écquittéd condﬁct, we‘allow'thém
to shortciréuitﬁhe carefully—craftedprotecﬁions
established by the framers. Any'SYStenfthat.ddeé
that deserves a much closer lobk, in my viéw,vto

make sure it's not simply a scheme that replaces

.~ our constitutional protections in the name of

~expedience.

I hope we can make the consideration

of acquitted. conduct and the use of cross-

references a priority in the comihg year or the

yeérs ahead. I would also like to take a‘bfoader
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look.at releyént conduct in general Qhen,it.is
being used - és an end-run around' the
Constitution‘s‘pfotections.) |

Wiﬁh.respeét to this parficﬁlér“issué,
my preference would be- to delete ‘the crosé—
reférence iﬁ 2K2.1(c) (1) and to- limit the :
application of ~2Ké.l(b)(6)(B) to firearms 6f
vémmunition Cited‘jjl the offensive conviction.
But I will settle for this amendment as ét least
a step in the right direction.

CHAIR SARIS: Thank yoﬁ.

Anything else?

(No response.)

All right.‘ All in favor?

‘(ChQrus‘of ayes.)

Anyone opposed?

(Né response.)

‘All'rightl Unanimously adopted.

Ms. Grilli? | |

MS. GRILLI: Yes, YourrHOnor.

This proposed amendment has the ‘e:ffect
of lowering the‘termkof impfisonmént recommended
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in the guidelines applicable to a particular

-offense or category of offenses. In light of

that, is there a motion pursuant to Rule 2.2 of

the Commission's Rules of Practice and Procedure

to instruct staff to prepare a retroactivity

impact analysis of the felon 1in possession

~amendment?

CHATIR SARIS: Thank you."
Do I heafva motion?
(No'response.)

Hearing none, this fails for lack of

a motion.

Thank you.
Next, we move on to a circuit conflict

relating to supervised released terms under

- 5D1.2.

MS. GRILLI: Thank you.

This . proposed amendmént, addresses

t

differendesemnong the circuits in the calculation

~of the guideline range of supervised released

under 5D1.2 in two situatiéns.

First, when there is a statutory

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
: 1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 : WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

13
14

15

l6

17

18
19

20

21

22

39

minimum term of supervised release and, second,

when the instant offense of conviction is a

failure to register as a sex offender under 18

United States Code SeCtien 2256.:
First,‘therezabpears_toibe differences

among the eircuitsiuin how te eealculate the

guideline.renge of superuised release when there

is a mandatory minimum term of supervised

release. 'Part (a) of the proposed amendment

_addresses this circuit conflict by adopting the -

approach of the 7th Circuit which concluded that,

 when. there is a statutory minimum term -of

" supervised release, the statutory minimum term

becomes the bottom of the guideline range or, if

it equalsior.exceeds‘the top of the guideline.

range provided in 5D1.2, it becomes a guideline
range of a single point at the statutory minimum.

In addition, the proposed amendment

- provides a new application note, providing

‘examples and: explaining how this is intended to

work}
Second, there appears to  be B
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differences among the circuits in how to

‘calculate the guideline range ' of supervised

release when the defendant is convicted under 18i
United States Code Section 2250, Which.is failing
to register.as a séé offender. Circuits have
reached different conclusions about whether a.

failure to register offense is a sex offense for

which the guidelines recommend a life-term

supervised release.

fPart (a) respoﬁas‘to the applieation
issue by amending the commentary to 5bl.2 to
CIaiify'that offenses for failure.to registeriare
not sex offenses. Accordingly, offenses ﬁnder
Sectionn2250 are not coveredjby Subsectien.(b) of‘
5D1.2. |

A motion to promulgate the proéosed
amendment.withvan‘effective«date of November lst,

2014 and 'granting“technical and - conforming

. amendment authorittho staff would be in order at

this time.

CHATR SARIS: Thank you..

Do I hear a motion?
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’COMMISSiONER BARKQW:,'SovﬁoVed.
CHAIR SARIS: _Second?

' VICE CHAIR JACKSON{ 'Second;
CHAIR SARIS: Aﬁy discussion?
(No response.)

'All in favor?
(Chorﬁs of ayes.):
AnYOne'opposed?
(No response.).
All right. Uhanimously_bassed.

The next Ohe,invélves(alieh smuégiingf

MS. GRILLI: This amendment responds

to concerns that have been raised about cases in.

which aliens are transpor‘ted through dangerous or
remote geographic areas, such as aloﬁg the

southern. Dborder = of the United States.

- Specifically, aliens trénéported throﬁgh such an

area - may  face the risk of starvation,
dehydration, or exposure.‘

The  proposed amendment5 adds ~ to

existing parenthetical in the guidelines that

refers to an existing enhancement in 2L1.1 that
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currently provides examples of the wide variety
of conduct to which the specific offense

characteristic could apply and adds the .

folldwing;‘ "or guiding persons through or

‘abandoning persons in a dangerous or remote

- geographic area without adequate food, water,

clothing, or protection from the elements".
A motion to promulgate the prbposed'

amendment with an effective date of November 1st,

2014, and granting technical and cdnforming»
- amendment authority to staff, would be in order

‘at this time.

~CHAIR sARIS; Thank you:

Do I heér a motion?

COMMISSIONER PRYOR: \SQ moved.
CHAIR<SARiS: Do I hear a~second?rl
COMMISSIONER BARKOW : Second. |
CHAIR SARIS:,'Any discussioné'
(No,resﬁonsé.) |

"All in favor?.

(Chorus of avyes.)

Anyone opposed?
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(No response:}

it carries unanimously. Thank you.

Next, we mové on to 5G1.3,'Which talks
about how to handle other terms of imprisonment.

MS. GRILLI: ' Yes, this proposed
amendment addresses certain cases in which the
defendant is subject to anoﬁher term of

imprisonment, such as an undischarged term of

imprisonment or . an anticipated term of

imprisonment.

The proposed amendment is in three

parts. Part (a) addresses cases in which a

defendant is subject to an undischarged term of
imprisonment that is relevant conduct but does

not result in a Chapter 2 or 3 increase. This

part amends 5G1.3(b) to require a court to adjust

the sentence and impose concurrent sentences in
any case in which the prior offensé/is félevant 
conduct under the provisionsv<3f 131.3(a>(1>,
(a) (2), or-(a) (3), whether or not it élso‘formed
the basis for‘a Chaﬁter 2bor Chapter 3 increase,

making conforming changes to application notes.
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Parﬁ fb)'addresses caées}in which the -
defendant iévsubject to anticipatedxstate term of
imprisonment that is not yeE imposed and ié
rele&ant' coﬁdﬁcé to the’ instang ,éffense éfu
convictioﬁ undér tﬂe provisions of'Subsection
(2) (1), (2) (2), or (a)(3) of 1B1.3.

| "The pfbpééed amendment creates a new
Subsection (¢) similar to -5lG1.3(‘b”),(2) that
directs the court tdbimpose the:inStant offeﬁse
to ruﬁ concurrenély'with the anticipated.period

of imprisonment if Subsection (a) of 5G1.3 does

‘not apply.

Finally, '‘part (c) bf the proposed
amendment addresses:cergaih caées in which theA‘
de‘f'endan‘ti is an alién and 1is subjéct to - an
undiséhargedtemn1of'imprisonment. SpeCificaily,
it émends 2Li.2bto provide a departﬁré provision 
for»certéin cases;fJ1VWhichitikz déféndént is
located by Immigraﬁion authérities while the
defendant 1is serving time in state cus#ody,

whether pre- or post-conviction, for a state

| offense.
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The ruwv-departuré prbvision states
that in such a casé where it is not curﬁently
covered by an édjuétmént under 5G1.3(b) or a
departure ﬁnder 5K2;23, the coﬁrt may cohsider

whether a departure is appropriate to reflect all

or part of the time served in state custody from

‘the time Immigration authorities locate the

defendant until service of the federal sentence
commences, that the court determines will not be
credited to the federal sentence:'by the Bureau of

Prisons. The provision also sets forth factors

for the court to consider in determining whether -

to provide such a departure.
A motion to promulgate the proposed

amendment with an effective<ﬁate of November 1lst,

2014, and granting staff technical and conformihg

“amendment authority, is appropriate at this time.

CHATR SARTS: Do I hear -
VICE CHAIR BREYER: So moved.
CHAIR SARIS: Second?
COMMISSIONER BARKOW: Second.

CHAIR SARIS: Any discussion?
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(No respoﬁse;)

Ail in fa&or?

'(Chérus of'ayeé;)

Any opposed? .

(Novrésponse.)

Carries unagimbusly[

There- is another mattér here? .

MS. GRILLI: Yes, Part (a) of the

’proppsed.amendment.has the effect ofvloweriﬁg'the‘

term of imprisonment recommended in the

VguidelinesapplicabletxDa.particularcategOfYci

bffenses. In light of that fact, 'is thére a
‘motion,pursuant to Rule'2.2 of_tﬁe!Commission's‘
_Rﬁles of Practice and Procedure to instruct sfaff
to prepére a fetfoactiVﬁqz impact ahalysié éf‘
Part (a) of the 5Glf3jamendment?
CHAIR SARIS: Do I-héar sﬁéh a motion?
(No respOnse.)ﬁ |
'Hearing none, it fails for'laCk of a
motioni .‘ " | ‘
Wé move on to marijuana.'

MS. GRILLI: - Yes, this proposed
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amendment responds to concerns about ‘the

“environmental and other harms caused by marijuana

cultivation opératidns. Offenses involving
marijuana. cﬁltivaticnl are ‘génerélly' senténced'
undér 2D1.1.

The;moposedaméndméntaménds2D1L1to
pfovide a‘two-leyel énhanqement that applies if
(a) the ;offense, iﬁ&olved. the cultivationy<§f‘
marijuaﬁa_cnl state of Afederal land or While
treSpaséiﬁg onba'tribal ér priVéte lahd, énd;(b)
the‘vdefendant ‘receiVes_ an adjustment for'
aggrévating role under 3B1.1.

.The proposed amendmentxa}so’prévides'
a néw_applicaticnlnote'stéting'that sﬁ¢ﬁ offeﬁ$esH

interfere with the ability of others to safely

access and use the area, and also poSe or risk a

range of other harms such as harm to the

environment . It clarifies "-that this new

ieﬁhancement may be added cumulatively, that is,

together with the‘ existing environmental

» enhancement in Subsection (b)(l3)(A) of 2D1.1.

A motion to promulgate the proposed
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amendment with an effective date of November 1st,

©2014, and granting technical and conforming-

.amendment authority to staff, is appropriate at

this/fime.

CHAIR SARIgz‘ Thank you.

Do I hear a motion?

VICE CHAIR BREYER: 'So moved,
‘CHAIR SARIS: Second?.
COMMISSIONER FRIEDRICH: Second.
CHAIR SARiS: Any discussion?
(No response.)

All invfaﬁor?

(Chorus df ayes.)

Any opposed?

(No response.)

VCarrieé uhanimously.
Now,‘drugs.

MS. GRILLI: This proposed amendment

revises the gﬁidelines applicable to drug

offenses. It changes how the Base Offense Levels

in the Drug Quantity Table incorporate the

‘statutory mandatory minimum penalties.
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Specifically, the propred amendmeht
amends the Drug Quantity Table in 2D1.1, so that

quantities that trigger the statutory mandatory

" minimum penalties tfigger Base Offense Levels 24

and 30 rather than 26 and 32. Under ﬁhe proposed
amendment , 2Di;1 continues to reflect the minimum
Base Offenée Leveliof é and  the maximum Base
Of fense Lévei of 38'that are incorporatédvinto
the Drug Quantify Table across all drugtypes.
It also continués to reflect lthef
minimum.Base Offense Levels énd n@ximuﬁ Base

Offense Levels and associated drug quahtity caps

v

" that are incorporated into the Drug Quantity

Table for particular drug types.

In the proposed amendment, the various
minimum and maximum Base Offense Levels and drug
quantity caps are associated with new drug

quantities. The proposed amendment makes

parallel changes to the Quantity Tables in 2D1.11

which apply to offenses involving chemical

precursors of controlled substances. Section

2D1.11 is generally structured to provide Base
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Offensé Levels that are tied to}'bﬁt less severe
than the Basef Offense_ Levels in 2D1;1l for |
dffenses invoiving the final pfoduct.

Finaliyﬁ phe proposed amendment makes.

certain clerical and conforming changes to

reflect the changes to the Drug Quantity Tables.

A motion to promulgate the proposed

amendment with an effective date of November 1lst,

2014, “and granting technical énd conformiﬁg.
amendment authOrity staff, and waiving‘Rﬁle 4.1
of the Commission's Rules of Practice and
Procedufe which requires 'consideration df
retroéctiVity at the.time of promulgation §f an’
amendment, but has the effect of reducing the
term of imprisonmént required by ﬁhé.guidelinés,
is appropriate at this time. | |

CHAIR SARIS: Thank you.

Do I hear a motion?

COMMISSIONER BARKOW: So moved.

CHAIR SARIS: Do I»hearpa}second?

VICE CHAIR JACKSON: Second.

CHAIR SARIS: Is there discuSsipn?
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.

- Now I know there is. So, I'm geingfto.go.ihj

order of seniority here. So, Judge Hinojosa?

VICE CHAIR HINOJOSA: I guess-I'll go

first.
CHAIR SARIS: Yes, as the Vice'chai}.
VICE CHAIR HINOJOSA: I speak in-ﬁavorh
of.this amendment. I wae on the Commissioh ont’

2007 and 2010 when we dealt with regards to a

’reduction'of two levels .for crack cocaine. T

thought it was, the approprlate thlng to do then

- And after the amount of years that have passed

3

‘we have been proven to have been correct.

. We also conformed'thie-to the 2010
Fair Sentencing Act with regards to crack, and .
our studies have shown that the recidivism rate

of those defendants is the same or lower compared |

~to those defendants who have»served.their‘full

terms before.the reduction in the erack cocaihe
senteneesy That makes it much easier fot any of
us to support this because it shoijthat there is
ho increase in recidivisﬁlrates invhaving reduced

those sentences by two levels.
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This reddbtion'is a proposal, also,

for ‘a reduction of the Sentencing Guidelines for

‘drug.praffidking offense which at the same time |

remains consistent and within the mandatory

‘guideline statutes, the mandatory minimum

statutes of the Congress. And so, in no ways are

wé 'inv any way departing from 'thé; mandatbry
minimums established by statute within the
gUidelines. | ‘ |

| The guidelines.will goﬁtinue to have
enhancements for thoée .defendants. that are
aggravatérs, Whetherm it's for ~poésessiﬁg a

firearm, committing violence in relationship to:

their drug traffickingwaffense, as well as anyone

'who has an aggravating role, as well as'all the

other enhancementé that are within thehguideiiné
system'to-enhaﬁcg thé'penaltiés due ;o.those
inaividual @efendants who  have committéd
aggravating circumstances in conduéting‘théir
drug trafficking offehses.

| I want tovthank all of those who have

sent thousands of comments on this particular
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issue. .This is one where we have received a lot

of comment. This has been extremely helpful to

the Commission with regards to our making a

deéision today, and it 1is an example of how
comments to the_Commission>can help and.affegt
the decisions of the Commission and an important
part of the input that we get. |

Two years ago the Justice Departmeﬁt
was feluctant to support é two-level reduction,
ahd, in féct, did not support such a reduction.
I would likeAto thaﬁk the Justice Department's
support for this rédﬁction in this cyclé, as

shown by the persdnal testimony of the.Attorney‘

General Eric Holder himself before the Commission

on this particular issue.
I do have to add, however, that I have
been surprised at the Attorney General's steps

taken to proceed with this reduction outside of

Sentencing Reform Act of 1984.
As you all know, the Commission in the

Act is given the authority to promulgate and
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- amend guidelines on a yearly basis. And in the

Act'itself, Congress has preserved its~right to

»'reject any'potential.promulgaticnlof or amendment

to any guidelines made by the Commission itself
after the Commission has acted, meaning that 1if
Congress does not reject-a.guideline amendment,

it will not go into effect until November 1st of

this year if we vote in favor of this amendment.

So, this amendment does not become law until
November 1st of this particular vear, if we doj
vote in fé&or»of thie amendment. |

When the Attofney General‘teeﬁified

pefore 'us, he failed to mention that the night

-before at around 11:00 p.m. the Department had

ordered all of; the Assistant U.S. Atte?neys
acfess the country —;~and it is not clear‘to me
whether it was supposed to be not oppesed or to
argue fer._ In faCt,.the U.S. Attorneys in front
of my court have sa;d they have been askea;to‘
drgue for the two-level reduction in all "drug
trafficking cases before the Commission has acted

\_

and before Congress has had the opportunity’tO'

: ~ NEAL R. GROSS
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vote itS1disapprovaIOf the Commission's actions,
iflCongress is so inclined, which 1is certéihly.
the fight that ﬁHey‘have pfeserved.for themselveé
in the Sentencing Reform Act of 1984 ..
It would.haVe ooen nice for us to have
known and been told beforéhand'that this'aoﬁion
had beeh taken. So‘aﬁy’of us who would have-
liked to have asked the Attorney General under
what basis under the Title 18 Section 3553 (a)

factors the. courts were being asked Dby the

Justice Department to follow this request. If it

was because the Attorney General had spoken in

favof' of thisv proposal, that is a dangerous
precodent because‘Attorneyo Generél in the past
have consistontlyﬁ expfessed._ooinions .to“ the
Commissioﬁ:‘ on | guideline pmeu;gation_ and
amendments)} many ‘timeo foi an increése‘ and
sometimes for a 1owering'of the penalties, but
none have eVer themmaskéd the oourts to pfoceed

with increases or decreases simply because the

~Attorney General has spoken in support of them

before the Commission, before‘the Commissioh has
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~acted and before the Congress has exercised its

statutory right not to act.
This action of the Attorney General

~

has been taken in total disregard of ome of the

seven factors of Title 18 Section 3553 (a), the

need to avoid unwarfanted,aisparity. The‘reason

I say'-that 1is becauSe judges have contacted me

and were‘surprised by’the actions of the Justice

Department on this matter- and expressed their

~dismay at it.

Not haviné beeﬁ.aWaréAof:this befofey‘ 
the}Attorﬁevaenerél Hdlder_testified béfOre'ﬁs(
I héve informed tﬂem;thaf I héve no‘answer to the
question.on what basis,.othér'than it is in favor
of it, .the Justice Departmént is askiﬁg the

courts tc>'ignore the process set: QutAjjl the'

Sentencing Reform Act of 1984.

The way it haé dréaﬁéd disparity is.;
some jﬁdges, some even in the éame‘cou?thouSe/
have decided to proceed with the request while
others have said, "No, I will wait for the 1egé1
prOcess that foliowé."
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Haviné'said this and havingwnade thesé
comments, ‘it in no_Wa? diminishes my support for
thisvpérticulaf,amendment.J.In fact, I find it
the right thing to do, as I havé'studiéd.this and

as I have reviewed this, and I find it the

appropriate thing to do.

I also would like to say that it is
important for us to remember that this is a small
step that' in no way takes out the necessity of

Congress to address this issue with regards to

the statutes before it on this particular matter.

This is‘important for us to realizé.

The Commissioﬁ has cénsistently said
and, in fact, haétsent the message to.Congress,“
that Congress shouldfreduce'the‘current statutory
mandatdrywnihﬂmﬂﬂpenaltiesfor'drug'trafficking.
The provisions of the Fair Sentencing;&ﬁ:ofizdlo
which Congress passéd to reduce thebdispatity in
treatment of crack énd powderéd.qocainevshouldﬁbé
made retroactive. | Congress’ should ‘conSider
expandihg the so—cailed safety val&e, aliowingt

sentences below mandatory minimum penalties for
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non-violent, low-level - drug offenders | to
offenders with slightly greater criminal
histories that currently permitted, and that the
séféty valve pto&ision, and(potéﬁtially other
measures providiﬁg relief from current mandatpry

minimum penalties, should be applied more broadly

" to extend beyond drug offenders to other low-

levei, non-violent offenders in apprbpriate
cases. |

I hope that no oné takeé thé action by
the Commission’today, if we decide to vote in
favor of this stétute, as dimihishing thé ﬁéed
for Congress to address these.

I'havebto say, on a pépSonal’note, I
was raised in a family where political

discussions were frequent, especially at the

" dinner table, since one parent was one party and

the othér parent was‘another party. And during
those  discussions, ‘the ones that we had the
least—livelyfdebates about were matters involving
criminal justice and.education because those are

two issues that should unite us, regardless of
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political affiliation.
And I hope'that the unilateral actions

of ‘any of the stakehOlders in no way diminishes

the need for us as a Commission to act in a

bipartisan fashion énd certainly the need for
Congress to act in‘a bipartisan action on these .
particular'important issues for the country.

Thaﬁk YOui

CHAIR SARIS: Thank you.

'Vide'Chair and Judge Jéckéon?

VICE CHAIk JACKSON : ‘Thank you. .

In the discussion leading up to
today's vote, the Comﬁissioﬁ considéfed‘a4nﬁmber
of good reasons fér,supporting the amendment to

reduce the drug penalties in the guidelines

across the board, including that this measure can

help the Commission to fulfill its statutory

obligation to address prison overcrowding in a
manner:that-is.consistent with public safety.

This is certainly an important concern

that justifies this amendment, but I want to make

clear that my vote today will also be cast based

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W. .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




A,

10

11

12

13

14

15

16

17

18
19

.20

21

22

60 .

on a Slightly-different concern. ~ That is my

strong belief that lowering the Base Offense

/

Levels for drug penalties is necessary in order

for the guideline system to work properly.
. (. . ) .

As it currently stands, the guidelines
typicallyfprescrikmaa Base Offense Level for drugi

trafficking offenses that is tied to the quantity

of the drug that is éttributableato the defendant

who is being sentenced.  Under the guideline

system, this Base Offense Level is the’sta;ting

‘point for the calculation Of‘ah offense level

thatiis supposed to accouﬂt for-the seribushess'
of an offense, including bthe defendant's
culpability iﬁ committing thét~offense.

But whaﬁ we have seen time and again
ié thét, if the Base.Offense'Level, that is,‘the
amount of imprisonment that the guidelines

A / _ o
prescribe for drug quantity alone, 1is set at a

very high point, there is less opportunity for

- the remaining specific offense characteristicsin

the guideline, which include many of the factors

that really differentiate serious and dangerous
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drug trafficking offenders from low-level drug

trafficking offenders, to operate. In other

words, it 1is as if that one - factor, drug

quantity, which applies to;low—level‘dealérs“and

high-level traffickers alike, driVes so much of

" the guideline penalty énalysis that it actually -

_becomes more difficult for judgés_who‘want.to

follow the guidelines Eo sentence drug of fenders
proportionately, that is, fo'take»intovaccbunt'
not only hbw much of a drug»ﬁhe defendént haé,
but  also ény significant -aggravating bor
potentiallg'mitigating factofé'such‘éé violéﬁce
or the defendant's role iﬁ the éffenée}

I support today'é amendment as a step
toward recalibfating the drug guideliﬁes so that -
they can functibnkbetter in'assisting judgeS'to
assign meaningfui_penaltiés that account for the

entirety  of a defendant's culpability and

.conduct.

CHAIR SARIS: Thank you.
I think next Commissioner.Friedrich.

COMMISSIONER FRIEDRICH: I, too,

7
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support this amendment to lower the Sentencing

Guideline levels that apply to most’fedéral drug
trafficking offenders because it is a meaéured

one, it will alleviate the problem of prison

overcrowding, result in,Substantiallsavings over
time, and it is consistent with the statutory

scheme established' by Congress for drug

tfafficking.offenders.

I note that this amendment has’ the
support of the Criminal Law Committee'of'the
Judicial Conference, the Department of Justice,

as well as a number of Members of Congress on

.both‘sidésrof the aisle.

Pursuant to this amendment, guideline

sentences in drug trafficking cases will continue

"to be linked to the statutory mandatory{minimum

penalties established by Congress. Historically,

~the initial Commission made a rational decision

to set the’drug’trafficking'guidéline ranges

-above the statutory mandatory mihimum'penalties
to provide an incentive for defendants to plead

- guilty and to cooperate in investigations.
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Since that time, however, Congress and

the Commission have taken steps to de-emphasize
the role of drug gquantity in sentencing. - The
Commissim has added, consistent . with

congressional directives, more than a dozen

specific offender characteristics, the vast

majority of which enhance offenders' sentences
above the Base Offense Levels that the Commission'
initially set.

Congress and the Commissionﬁhave}also
added statutoryrand'guideline safety valve relief
to 2D1.1. Moréover{ the Commission's éxperience

with the 2007 crack amendment suggests that

lowering drug guidelinetSentences to be on par

withq rather than above, statutory mandatory
minimum penalties will not have a significant
éffect-gn the number of trials or the‘frequenéy
to which.dffenders'cooperatexﬂith the government.
Indeed, the trial‘and cooperationgraﬁes for‘crack

of fenders have remained relatively stable since

the Commission's 2007 two—leVel reduction in

crack penalties.
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As a result of this amendment, the

Séntenée‘impOSéd,forjthe average drug trafficking:

‘offender will be reduced by 11 months. Some in

Congress' and in the law enforcement community
have expressed concerns about the effect this
reduction in 'pehalties will have on public

safety. It is important to ‘note, as Judge

Hinojosa noted, that this amendment will not

undermihe the applicationﬂof the career offender

guideline, mandatory minimum penalties, or any

other aggravatingvfactor under the guidelines.

For ekémple, drug trafficking
offenders whb use of possess‘a dangerous weapon,
inéluding.a firéarm, use or threaten yiblence,.
play an aggravated;rdle, or have’criminal_history
wiil coﬁtinue ~to. serve - longer terms of
imprisonment}thaﬁ less culpable offeﬁders,. |

The Commission_‘is mindful of the
potential-risk to pubiic safety‘énd fullykintends
to track and study the fecidivism ratés of the.
offenderg'who benefiﬁ from.this amendment. Based

On'the Commission's study of crack offenders who
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penefitted from the 2007 crack guideline
amendment, the Commission anticipates that the

recidivism rates for drug trafficking offenders

- who benefit from this amendment will not bé<any

different than they‘wQuldlhaﬁe been withbut this
amendment . |

| Thermmissionfs20lOredidi?ismstudy
of crack Offenders,fwhich tracked.them for tWo
years, and'the,CommissiOn'sfmésﬁ»recént stﬁdy,,
Whiqh" tracked offeﬁaers l for‘v five years,

consistently reflect that the recidivism rates

. for crack offenders who were released early are

comparable to the recidivism rates of_comparable

offenders who receive no sentencing reduction at

all.

, ' I further support this amendment -

because it will help alleviate the growing prison

‘population and the economic burden on the Bureau

of Prisons. The Commission estimates that over
the course of the next five years this amendment

will reduce the federal prison population by more

than 6500 prisoners, resulting in substantial

NEAL R. GROSS
- COURT REPORTERS AND TRANSCRIBERS
: 1323 RHODE ISLAND AVE., N.W. )
(202) 234-4433 ) WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17
18
19
20
21

22

66

savings for American taxpayers over time.
I should add that. I agree with Judge

Hinojosa's comments regarding the Department_of

‘Justice's failure to respect'the legal proCess

that che‘Congress and the Commission estabiished
to amend the Sentencing'Guideline-Manual.

And I note that, while I urge Congrees
tov support this amendment, I .also _enccurage'
pOlicymakeretr>considerlegiSIatiVereformsthet
acComplish more than simply " lower cfederal
Sentences. As recent Commission researcn has
highlighted, | sentencing disparities are
increesing at che nationalL regional, and locel
levels,. and even within courthouses. _If we
continuevﬁO'asnire to‘haﬁe a. criminal jnStice
system thatvfnrthers the stated goals of the
Sentencing Reform ‘Act and treats. similarly;
situated defendants}Simiiarly, no matter where
their crimes are committed and no matter who the
prosécutor or judge"is, we must pursue
1egislatiVefreformsjthat increase the degree of

uniformity and certainty in the federal
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sentencing system.
It has now been nearly a decade since
Justice Breyer noted in United States v. Booker

that the ball lies in Congress' court.nget@

" Congress has taken no action to address the ever--
- growing sentencing disparities in our federal

iCdurts. And the answer to this problem is not_

cqngreSsional inaction nor is it dispéiaté
charging practices. by the Department of Justice.
As members of‘ this Commission,
Congfess; ahd the’Depaftment‘of Justice coﬁsider
legislativevreforms fhaﬁ lower the éevérity of
federal sentences, I also urgé consideration of
cdnstitutibnal legislative reformsA‘that. will
furtherAthe impdrtant'and laudéble gOaiélof'the ’
Sentencihg Reform‘Act. | - |
CHAIR SAETS: Thank you.

COMMISSIONER PRYOR: I favor the.

proposed amendment of the Drug Quantity'Table_and

Section 2D1.1 of the Sentencing Guidelines. The
amendment respects the general framework of the
guidelines and existing penalties by maintaining
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its 'inCOrpOration of all statutgfy n@ndatory.
minimum sentences.

"The amended table continues to use the
minimum offense level of 12 for certainchhedule
1 and 2 contfolled substances‘and the maximum
offensé level.of‘38. The aﬁendment ensures that

the maximum of the sentencing range does not

‘exceed the minimum by more than the greater of 25

percént or six months,.and the amendment helps“
reduce, although it does not eliminate, the

likelihood that the>federal_prison population

will exceed the capacity of the prisons.

The amendment wupdates the drug

guideline to reflect: two significant changes in

law since the adoption of the first Guidelines

Manual in 1987.

First, in contrast with the original-
ménual wﬂiéh pfovided a single spécific offense
characteristic for use of a fireamn or other
dangerous weapon, Section‘2Di.l now cohtains 14‘
enhancements and three downward adjustménts,

which enable District Courts to distinguish
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befween serious and minor offenders.

\ | Secona,u since the adoption. of the
original manual, Congress has adopted the saféty
valve which allOWs Districthourts to seﬁtence

some drug offendersibeloW.the Statutorywnandatory5

minimum sentences that would otherwise apply to

their crimes. . The safety valve has enabled

prosecutors to encourage low-level offenderé to
ﬁlead guilty;more often than before.

The amended guideline will'aliow all
these proviéions td work in tandem with:the new
Base Offense'Levels to ensure that drug dffenders
reéeive‘séntences thaf are sufficient{ibut not
greater than ,neceséary; to- comply with the
puiposes of séﬁtenciﬁg; | |

| TheamendedguideliﬁénmdestlyreduCéS
the starting point foricalculéting a guideline

range for drug offenders. The amended guideline

respects the primary role of Congress -in

establishing the boundaries for sentencing drug
offenders, and the amended guidelines should

assist the federal judiciary in fulfilling its .
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role of sentencing drug offenders in a fair and

rational manner.

" The substantial number of - public
comments we réceived about this amendment aided

our deliberations, and I am;grateful for them.

~But, like Judge Hinojosa, I regret that before we

voted on the amendment the Attorney Generél
ihstructed the U_nitéd States Attorneys across the
naﬁion.not to object to defense reguests to apply’\
ﬁhé proposed amendment in sentencing proéeedings
going forward. {

|

That = unprecedented instruction

disrespectédtnu?statutoryﬁrole as an independent

Commission in the Judicial Branch to establish

sentencing policies and practices under. the

- Sentencing Reform Act and the'role of Congress as

the Legislative Branch to decide whether to

revise, modify, or disapprove our proposed

amendment .

~'We do not discharge our statutory duty

~until we vote on ‘a.proposed amendment, and

Congress, by law, has until November 1st to
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decide whether our proposed amendment  should

become. effective.
The law provides the Executive no

authority ~to establish national - sentencing

policies based on speculation about how we and

Congress might vote on a proposed amendment. T

appreciate"the Attorney General's pexrsonal:

fappearance'béforevthe Commissim last month and

his helpful ‘comments in support of = this

amendment, but I hope that we can avoid in the

future the kind of improper instruction that he
' - ’ . >v \ L A .

sent federal prosecutors before we voted on the

amendment..

But, nevertheless,flike“Judge]Hinojosa

. said earlier, I agree with the amendment and I

favor the amendment .
And I echo Commissioner Friedrich's
call that Congress also address the legal reforms

that need to take place statutorily that would

make our sentencing system more consistent and

rational.

CHAIR SARIS: . Thank you.
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Commissioner Barkow?
' COMMISSIONER BARKOW: Thanks.

So, I am going to echo a lot of what -

"my colleagues have already said.

I support this proposal.  While I

‘believe that drug . quantities should play a role

in a defendant's sentence for a trafficking
offense, and that defendants who deal in larger
quantities should get higher sentences than

defendants who deal with smaller‘quantitieé) it

“is not the only critical factor in a defendant's

sentence.

" The many special offense

characteristics we have in 2D1.1 capture other .

‘key variables, including, for example, the use of

violence or the threat of violence or the use of

—

a dangerous weapon. The guidelines also direct

}judges to focus on a defendant's role ig}a drug .

traffickingoperation, accounting for aggravating

‘roles and mitigating ones.

These are all important and relevant

factors, but, like Judge Jackson'suggested, T
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don't believe their current relative’weights in
yiélding a sentence under the guidelines
accurately reflect a'Adefendaﬁt's chipability.‘
Quantity ‘overWhelmingly1‘drives a defendant's
sentence, e&én though it is a poor surrogéte for |
culpability and dahgerousness; pérticulafly as |
5éompéred to special offense characteristics
dealing specifically-with role and violence.
Quantit&”s disprbportionaﬁeiﬂ@act isf

particularly true Whehbwe are.talking about drug
conépiracieé. Kingpins, céuriefs, and sﬁreet
peddlers in a cbnsbiracy “are heid equally
responsible for the same quantify'amounts because
the relevant conduct rules make them all
respdnsible for the 'réasonably foreseeable
quantities distributed by their organizations.
But? of COurse, thosé individuais are not the
same, and their roles‘are far morévimportant than
the guantity in. asSessing their individual
culpabiiity. |

| As'éiAresult; while I épplaud this

amendment because 1t 1lets specific offense
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'characteristics play a greater -role in a

defendant's sentence relative to quantity, I |

would like the Commission to continue to pursue

the question whether the guidelines are doing
their best to accurately reflect a defendant's
culpability and achieve a 'proportionate
sentencing structure or whethef the guidelines

need further adjustment, either in the treatment

-of quantity, the mitigating,andvaggravating rdle

adjustménts,or‘our‘approachtxJrelevant conduct.

¢

For example, I agree ,with those

\
v

" commenters who have urged us to consider whether

we should.have’conformingemnehdments to lower the

mitigating role cap in 2D1.5. I also agree that

-we should consider whether our relevant conduct

rules need to change with respect to quantity in

congpiracies. We also should consider whether we .

need to increase  some special offense

characteristics, 'such -as the ones for violence.

In terms of this specific amendment,

I agree with the commenters who argue that there

- is no principled reason for not lowering the top
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éategory, Level 38, by two. I see no reason to
carVe‘oﬁt;thesé quantities from the two-level
reductionﬂy I don't phink it makeS'seﬁse to lowe?
the floor of the table from Leve1;12 becaﬁse-iﬁ
would treat traffickers on par with thqse who
mérely possess drugg‘in some cases,lbut I don't
see why'we don't iowéf~the ceiiing;'

Thesé quantities arAe‘ no ‘different from
ahY.of the othérs We'fé cénsidefing in terms of
deéiding whether  a two-level redﬁctidn is
appropriate. VHere, too, quantity is relevant,
but it 1is exeréisihg too much of a pull on the
ovérall sentence when fole in the offense, use of
viblence, and other factors should be doing much
more.A | |

That said; I think this'émendmént is
a éigniﬁicant stép in the right direction. The
Seﬁﬁencing Reformu Act ;mahdatés that thé
Commission take.into account'thevcapaCitonf
available correctional facilities and minimize
théwlikeiihoodti@t the federal.prisoanépulation

willveXCeed its capacity. We are well over the
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 federal prisbnﬂpopulation:right now, and we noted

that this would guide our policy_pinritiesrthis
year. ‘, And ’i think thié is a perfect
iiluStration.

As Commissioner Friedrich ﬁoted, it
will save over 6500 prison beds in‘fiVe yeafs.
And the Department of Justice informs uskthét it
is critical to shift some of its budget from

\

prisons to other law enforcement needs, in the

- name of public safety. You can't have an -

effective public safety system that spends moét

of its money on prisons but neglects the need for

- police and prosecutors.

Indeed, we know from recidivism study

after study that the odds of detection matter

more for deterrence than the léngth of a

sentence. And that's borne out by our own data

| ,stﬁdying' our prior two-level reduction in

sentences for crack offenders, as many of the

other Commissioners have noted. Those released

earlier did not have higher recidivism rates than

similarly—situated defendants who served their

NEAL R. GROSS =
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

- (202) 234-4433 : WASHINGTON, D.C. 20005-3701- - © www.nealrgross.com




10

11

12

13

14

15

- 16
17

18

19

20 |

21

$ 22

77

full sentences. You can shave off time in these
sentenées, free up funds for Zunvfenforcement
needs, as our Attornevaeneral requested, and
protect the public just as well, if notlbettef.

Ali government 'efforts' should be
sgbject to scfutiny foreffectiveﬁess.and for
méking_éure the benefits outweigh the costs, and
sehtencing should bé no different.

Because'this amendmént is consistent

with public‘safety; a concern for the federal

prison population, and a step toward making‘the

drug guidelines more ‘key  to a defendant's

culpability( I am happy ‘to  support this

amendment..

I would also just liké to say, since
this has been my first year on the Commission,
\that it'has been a pleasure working oﬂ thié and
every other issue before the Commission this
year. Our care, my felloW'Commisgioners, and the
staff‘represent the absolute beét'in gqverﬁment
service, and it has been an honor to be part of

this team.
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CHAIR SARIS; Thank you.

Jonathaanroblewski, the'ex officio
CommiSsioﬁér from the Department of Justice.

| CQMMISSIONER'WROBLEWSKI: Thank you

Very much, Judge’Saris.‘ |

I. was hoping to just thank the
Commission! Ahd actually, ;et me start by doing
that. I want to echo what Commissioner‘Barkow
has just stated.» Iﬁ'sfan honor to serve with

each and every person who is here representing

"the Commission today, to work with the staff, and

to work on these Very importaﬁt issues.

Members of the public, you can ail be
very, very well assured that every person here at
this table takes all_of these issues treméndously
seriously, devotes tremendous effort and energy
and thought to all Qf thé issues, and that they
do théir best and are absolutelyfcommitted.to thé
American people and to justice. |

All of that being said, Ato have

members of this Commission and to have federal

judges talk about what the Attorney General has
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dohe aé outside the légal system, a disregard.for’
the law,‘ignoring the pfocess,bbeihg impropér;
those areyvery,Avery serious charges, and it's
sbﬁéthing that‘I feel obligated to speak abéut.
Last month, after it was announced
théﬁ the Attorhey General ~sent guidance to
federal prosecutors across the country, some . of
the Cémmissibnersmmﬁe véryy very upset, and they
explained to me their concerns, és they have
explainea them to you today.
| And.I left énd I took thoseICOmplaints
vefy Seriouslyu And T went back to my éffide and
I looked up the 1law. I 1looked at the
Conétitution. .I ioOked at the Unitéd States
Code.v I looked at the Federal Rules of Criminal

Procedure. I looked at the Sentencing Guidelines .

Manual . I looked at the cases of the United

States Supreme Court, the cases of the Court of
Appeals;

And I looked for a requirement there

for the Attorney General to advocate for a

guideline sentence in every case.’ And, of
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course, I didn't find that there.

What T found was that there is a
three—stepxprocess to sentencing since the Booker
decision. Two of those steps are very closely

tethered to the guidelines. They require that a

‘court calculate the guidelines as they are in the

Guideline Manual. They require’that the courts

consider various grounds for departure.

1

But, then, there is this third step.

~ The third step is to ensure that a sentence is

sufficient but not greater than.fnecesSary to
serVe the purposes of sentencing as laid out in
3553 (a), that third step.

And this gets me to the guidance that

the’Attorney'General'issued.back in March when he'

teétifiéd, The guidance he issued directed-

United States Attorneys ¢to calculate the

.guidelines, to first calculate the guidelines as

they are in that red Guidelines Manual that is

sitting right there. "And that will be the

-direction‘to'proseCutors until ‘November lst‘of

2014. Calculate the guidelines as>they are 1in
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"the Guideline Manual. Respect the Manual and

fespeét thg prbcess here at thevCommission.

| However, the gUidahce went fﬁrther;
and-it‘weht’fufther because the iaw goes beyéhd
that. And it asks the prQsecutofs to make a full
and.completeaﬂd.individﬁélizedassessmentcﬁ th¢‘
aggravatihg and mitigating factors in évery case.
And after making that, if thefe were a motion
that were made for abvariance to feflect thé
policy embodied in the'gUidelipe amendﬁent that
is going to be promulgated today,_ﬁbt.td'object
to.that.” AndIWhY?' Bécéuse, again/ it is our
obligation, as officers of the court, to make:

recommendations to the court about sentences that

~are sufficient but not greater than necessary.

That is the law. That is our requirement.

A

The AttOrne&‘General satﬁin this'very.’
room a month.égb and-said that,'bn béhalf df this
Admihistratioﬁ;'that in Ehe mine-run casé,’in
many, many~cases, thaf the.current'guidéiines
that are 1in that red}:Guidelines”vManual - are

sufficient but greater than necessary to serve
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the purposes of sentencing.

And so, when it came time to giv}e'

' guidance to our prosecutors, it was important --

we think legally'obligated -- to'tell‘the courts,

 be candid with the coufts, yes, complete step
one; complete the,guideiines as they aré in the‘
red GuidelinelwanUal, but wheﬁ it's time for thatjq
”thifd step, sufficient but not gréateii thaﬁ‘f
 ﬁecessary} to give'our‘best asséssment, thét is

our obligation as officers of the court, to give

our best assessment of what is sufficient but not

greater_than necessary. And that's what the

" Attorney General asked our prosecutors to do.

Now why 1is this more important than
just a theoretical discussion? Well, because

since the Attorney General testified on March

13th until today, approximately 1,500 individuals

have been sentehcedfacrOSS the country on drug
trafficking charges. And between today and

November 1st, when that Guidelines Manual is

'replacedkn/a.neW“Guideline]Manual, approximatelyi

13,000 individuals will be sentenced for drug
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trafficking offenders. Each of those people are
entitled-to a lawful senﬁence, éé that law has
béen determined by the fSuprenEa Court of the
United States, which means they're'entitled to a

sentence sufficient but not greater than

necessary to serve the purposes of sentencing.

"~ Now none of this is easy. What the

- Commission is about to do is not easy, and our

obligation, as prosecutors and as Officerscﬁ'the

. court, 1is not easy. Not everyone agrees with

this amendment, and not eVeryone agrees with the
approach that we have taken.
But let me say that I believe what the

Commission is doing today, all of the amendments,

‘including this one, is in the finest traditions

of the United States Sentencing Commission. But

let me also say that I personally believe that

what the Attorney General did not only is lawful,

but it is in the finest tradition of the United

States Department of Justice.
Thank you, Judge Saris.

CHAIR SARIS: Thank you.
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VICE CHAIR HINOJOSA: I would like to

"respond to that.

CHAIR SARIS: Yes, buﬁ‘bfiéfly.'

VICE CHAIR HINOJOSA: I'm a bit
éurprised about the response from Commissioqer
Wroblewski. I~have a lot of respect fof'him,

have worked with him through two Administrations

where he haé presented different viewpoints of

different Attorneys General and.different¢Iustice
Departments. And I admire his work very much.
But he and I have had this

conversation where I have indicated.to him that I

was surprised that his statement, and meaning the

Department's I guess, that this was going to be a

~request not to oppose a reduction, has really

turned out in the courtrooms as a request for the.

reduction of two levels within the guidelines,

based on the Attorney General's change of

r

 viewpoint, I guess, because two years ago the
Justice Department itself testified that they

were not ready to proceed with a two—leve1 

reduction.
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"As I continﬁe to feel, this 1is a
dangerous precedent'becaUSe the Attofney General
himself, ﬁhrpugh the Justice Department, has
asked fof incfeases within the Manual. Aﬁd.I
donit'understand‘why thaﬁ doesn't makelfhosé
sentences not sufficient with regards to his
viewpoint that the Manual shouid’be increased. 
It's suffiéiént but not greater than°nééeésary.
Wefcan't excuse and forget the sufficientipart'Of
it.

And so, it'é'kind of é surprisé to me
that this is the statement that is_beingvmade'

here with regards to, all of a sudden, because

the Attorney General says so, that somehow this

is to be read into 3553 (a) factors any.more than

“the public defenders saying so whenever the

public defender or the defense attorney makes the

“argument, "I don't think this is sufficient." "I

think this is greater than necessary."
The Justice Department, the prosecutor
is one persdn, representing one side; the defense

attorney 1is another person, representing the -
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other side. And7théir viewpoints‘éfe equal when

it comeés to the presentations in the courtroom.

And so,.just becauSe”fhe defense attOrney is .

~asking for a'partiCularaéenteﬁCekdoesnft'make'it A
'_any more Correct With-regards tojthé 3553 (a)

factors than thét Qf.thé“proSecutofVasking‘for .

the same thing. -

'CHAIR SARIS: Thank you.

I 'know“‘that. at least vdne‘ of my

- Commissioners needs to'make;a"plane.g‘So,vIuhave.
. vmyvremarks, which I will putlin the réCord; and’I“A

will talk about later after the[voté;‘ ‘

But, at this;point,'what“I“wouiaﬁlikei

to do.is:get to ?he;QotQ;' DQfIﬁHear a£m6ﬁioh?  ﬁ
coMMIséioﬁER~BARwas‘»sp moyed: |
- VICE CHAIR‘BREYER:' séé¢ﬁd;

CHATIR SARIS: . And, actually, we

'alreédy did thatiand we had thé7disdussion;

At this’point; alifiﬁ'favdr?
',-(Chqrﬁs ofvayes:) 
Aﬂyonédpﬁosed?.'
(No-respoﬁse;)
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It carries unanimouslyf
Now, wekget t§ another‘question.

VMS; GRILLI: Yes;i In iight‘of the
fact that this amendment has the ‘effect of
iowering penalties for a category of offenées or
offenders, 1is there'a motion, pursuant to Rule

2.2 of the Commission's Rules of Practice and

- Procedure, to instruct staff to prepare a

retroactivity impact analysis of the .drug
amendment? .

VICE CHAIR BREYER: I sO move.

CHAIR SARIS: TIs there a second?
VICE cﬁAIR JACKSON : :Sécond.‘

CHAIR SARTS: All in favor?

(Chorué ofrayes,)
.Anyone opposed?
 (No response. )

It carries unanimously.

All right. ‘The lasF_.item of
business - : |

MS. GRILLI: Yes.

VICE CHAIR BREYER: Could I? Madam
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- Chair, just one quick comment --

CHAIR SARIS: One.

VICE CHATR BREYER: -- if I can?

Anybody who knows me knows how odd it
is that I'm the on1y person who hasn't spoken at
this.

(Laughter.)

And I want to say that I, of course,

~incorporate many of the sentiments expressed by -

my colleagues. But, in particular, Commissioner

Bark@w pointed out whatra privilege it has been
tovwérk with this staff, the Chair, and my fellow”
Commissioners.

I have, in the years that I have been

involved in public service, never had the

privilege of working with such fine people as I

have in this exercise.
And also, I don't want today's session

to be overshadowed by the fact that we were

" unanimous in reducing these drug quantities. And

we come from very different perspectives and

different experiences, but we were unanimous.
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And_as they say today, what is the
takeaway? The takeaway is'the_unanimity'of the
Commission with respect to this important item.

I.also think the takééway is the fact
that we have a lot of work ahead of us, and we
have the energy on the'Commiséion. - We have the
ekperiénce of'the Commissioners. We have the
dedicatibn of the’staff. And it's not going to
end here. This is really an ongoing process, and
it's a pleasure for me to be a part of it.

cHAIR SARIS: All right. ‘Thahk~yoﬁ.”

Ms. Grilli?-

MS. GRILLI: Yes; Judge; the next item
of business is a poésible vote to‘publish én
issue for comment regarding rétroactivity'of the
drug amendménti. As alreadylnoted, thé amendment
has the effect of reducing the term of
imprisénmént‘ récdmmended‘ in the guidelines
applicableth a particular offense or category of
offenses.

So," the issue for comment seeks

" comment on whether the Commiséion.should.list the
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entire amendment or one or more parts of the

amendment in Subsection (c) of 1B1.10, as an

amendment that may be»applied retroactively to .

previou51Y—sentenced defendants. .
It also asks whether the Commission

should provide further guidance or limitations

- regarding the circumstances in which, andfthe

amount bytwhich, the sentences'may bé‘redUCéd{
A nmtion’to pubiish the "issue for
comment with a 60-day comment periody‘énd staff
authorized to ﬁake_ teéhnical and. Conforming
amendments,‘would be in order at this time.

I would note that, if the Commission

- does vote to publish this, this issue for comment

will not appear in The Federal Register until
aftéf Méy 1, :at. which time the amendments
delivered to Congress will also be publishedAin
The Federal Register.
CHAIR SARIS: Do I hear a motion?
vicE CHAIR HINOJOSA: So moved.
- CHAIR SARlsg, Do I hear a second?

~ COMMISSIONER FRIEDRICH: Second.
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CHAIR SARIS: Any discuséion? 

(No response.)

All in‘favog?

(Cﬁorus of ayes.)

Any opposed? , N

(No response.)

_It carries unénimously, as.  has

everything else.;”Except for 1B1.10.

(Laughter.)

All right. So, at'this_point,vI kﬁOW'

that Judge Breyer had to get out of here. So, I

am now going to make my comments.

It is the prerogative of the Chair to

go last because how thrilled I am  that, with

respéct to this Drug Quantity Table, theregwas an
unanimous:vote.

And likewise, the Wonderful.CommisSion’
that has been abie to act in a bipartisan way on
this important amendment;

The Commission first considered

whether to reduce the guideline levels in the

Drug Quahtity'Table by two levels across all drug
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types in 2010, when we were adjdsting~crack
sentencing levels in response to the Fair

Sentencing Act. We decided not to act on the

-proposal then, but return to this issue this yéar
as part of our overall focus on finding ways to

reduce cost of incarceration and overcapacity of -

prisons without endangering public safety.

‘ Reducing the federal prison population

“has Dbecome urgent, with that population almost

three times where it was 1in 1991.  Federal

prisons are 32 pércent over capacity, and federal

prisons _spending' exceeds $6 billion a year,

- making up more than a quarter of the budget of

<

‘the entire Department of Justice, and reduces

resources available for prosecutors and law

enforéemeﬂt, aid to state and local  law

enforcement, crime victim services, and crime

prevention programs, all of which promote‘public.

safety.

We take the responsibility of

‘considering this issue very seriously and have .

"~ given significant consideration to the arguments
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both for and against the drug amendment.

Many factors support,adoptibn of this

modest amendmént, and many of my colleagues have

said that. When the Drug Quantity Tablesvwere

set at the current level above the mandatory

- minimum penalties, drug quantity<was'the.primary

driver of drug sentences. There was only‘one
specific other offense characteristicin the Drug

Guideline. ©Now there are 14 specific offense

characteristics, including enhancements for

violence, firearms, aggravating role, and a whole
host of other factors to help ensure that
dangerous offenders receive 1long sentences.

Quantity, while still an important proxy for

. seriousness, no longer needs to be quite as

central to the calculation.

Originally, Drug Guideline levels were

‘set above the mandatory minimum penalties. ~So

that, even for the lowest-level drug offenders

with minimal criminal history, there would still

be some room for their sentences to move down

before hitting the mandatory minimum. That’way,
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these offenders would have had some incentive to

plead‘and cooperaté.

Since ﬁhen, Congress added the safety
valve which provides for sentences ‘below
mahdatofy minimum levels for léw—level'offenders-
and givés those.offénders substantiai incenfive

to cooperate. It is no longer necessary to set

“the guidelines above mandatory minimum penalties

to encourage low-level offenders to cooperate.

That is why it is appropriate that the amended

. guideline would continue to link guideline ranges
to existing mandatory minimum penalties, but

‘would place mandatory minimums within the

guideline ranges,‘rather than below the ranges;

for those with a low ériminal history level;.
So, this. modest reduction in drug

penalties is an important'step toward reducing

the problem of prison.overcrowdir@;at the féderal_

level. It reduces the penalties by an average of

11 months, or about 17 percent, for 70 percent of

all offenders for all drug types.

Within five years, the federal prison
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population would be reduced by mére than 6500.

Over time the effects could be much greater. .

. Indeed, the offenders sentenced in just the first

year after the change would over time serve

almost 14,000 fewer years than they would have

without the change.

- The Commission has recommended that
Congress reduce mandatbry minimum penaltieé'for
drug offenses, which would have a gfeater impacﬁ

s

on prison cost and populations, ‘and we'll

~ continue to work with the bipartisan Members of
Congress who have cosponsored legislation to do

© SO.

The more modest amendment we vote on

today stays within "the current statutory

framework, but still.Wdﬁldlbe a significant Step

towards addressing this problem of overcrowding.

So many of those Who.Submitted public

comment to the Commission, many of you sitting

here today, support the wproposed amendment,

including defense attorneYs, civil ‘rights

organizations, sentencing reform organizations,
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faith groups, Right on Crime, the Chairman of the

Senate Judiciary Committee, and dther>prominent

'bipartisan' Senators, and the Department of

JuStice.

Vi have also listened&&éry carefully to
those who'dO’nbt support the_amendment,‘ihCIuding
the National Distfict)Attorneys Assoéiationfﬁﬁhe
National Aséociation of Assistant United Stétes
Attorneys, the Chaifmén of the Héu;é Judiéiary
Committee, and the Ranking Member bf the Senate
Jﬁdiciary Coﬁmitteé:
| We have immense respect:for the‘hard
work law ehfqrcemént.officers do to*kéepwus éafe,
and we are sensitive to law enforcemenf éoncerns
that.lreducipg drug SéntenCéS-.will .undérminei

public -safety, including threatening the

reduction in crime rates we have experienced over

" the last several decades.

So, I'm getting pretty old. I
personally remember the high levels of violence
in American cities in the 1980s, the high-profile

tragedies like the death of Len Bias, and the
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‘gréat worry about crack babies. I understand the

concern about going back to those days.

The Departﬁent of Justide supporté
ﬁhis amendment, and Attorney"Géneral Hélder
testified here that it would not undercut public
saféty. | a
| Our recent experience with reduding

sentences for federal crack cocaine offenders

‘suggests the same, and it is consistent with the

experiencé of many states.
In addition, existing guideline and

statutory enhancements for career offenders and

- for traffickers who use weapons or violehce'help

to ensure thét‘the most serious offeﬁders receive
very substantial sentences.

We have also crafted the amendment we
vote on today _ we've just voted on unanimouslyv

-~ such that there will not be any reduction in

-sentences for drﬁg traffickers with the highest
quality of drugs. 'We will continue monitoring
drug Sentencing,as we have consistently done, to

.determine = whether there are ‘ additional
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"modifications that need to be made to ensure that

the most harmful conduct results in the

‘appropriate sentences..

We have given.Careful Cdnsideratiqntx>
public safety in making this decision today} and
we will continue to focus on-it going forward..

Now I know that there has “been a

particular concern about increases in the use of -

.heroin and the devastating effect of that drug.

That is why I made a point of asking the Attorney
General at our March hearing about whether this
amendment would undercut the Department's efforts

to address the growing heroin epidemic, and he -

assured us that it would not.

I am convinced that this amendment is
a modest, well-thought-out step to appropriately

reduce prison costs and overcapacity. It updates

the Drug'Guidelines to account for changes in the

law and guidelines over the past several decades,
and reflects our careful consideration of data,
of the data here.

Working in conjunction with existing
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guideline and statutory provisions that ensure

severe sentences for those who use fireérmS’or
Violence or traffic_in the largest quantities of
drugs, the émendment will‘not’undermine public
safety. That 1is why i' wili vote for this
amendment . |

Now,' as you  heard, we just voted
unanimously on dnothér;issué.t Oyer'the next few
months, the Commission will be studyihg'the‘issqe
of whether the drug amendment shoﬁld} apply

retroactively, which we are statutorily required

. to consider. This is a complex and difficult

issue and requires a different analysis than the
decision we made -today about ‘reducing drug
sentences prospectively.

The Commissionwill take into account,

"as it always does when considering retroactivity,

the purposes of thé’amendment, the magnitude of
the_éhange, and the diffiéulty ofbappIYing the
change retroactiyely;;among othéf factors.

I know the Commission will éarefuliy
consider this issue, and many'stakeho1qers will
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have strong views. I do not know how it will

come out, but we willAcarefully review data and
the retroactivity impact analysis we have
directed staff to conduct, as well as public

comment, in order to ensure that we weigh all

- perspectives.

We have finished'all of_bur votes
tpday. | |

vaant tO'thank again all bf you for
cbmiﬁg ‘and: all of the Members of Congréés)
judges, érganizations,lﬁembers of the public, who
héve submittgd comments and contributed so much
to the process; | |

Once again, I echo all‘ the
CommiSsioneIs‘vin saying we are a terrifib
Commission. -

(Laughter.i

I mean, that's sort -of self-

congratulatory. But, really, we work so well in

a bipartisarlway,'and this process has been based
on data and intense friendship and collaboration

of working together. And it's a very enormous
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amount of:pride,that‘I have.in‘chéiring this
Commissién.' |
So, T think,‘ is!:théfé‘ an? .othef_
business here? I probably,shouldﬁft‘ésk‘ﬁhat s0
openly here. | |
(No response.)
‘ Db I hear a motion to adjéurn?
VICE CHAIR HINOJOSA: So moved.
CHAIR SARIS: Is there a éeeond?’
VICE CHAIR JACKSON: Second.
CHAIR SARIS: Would we like to have
statements, going in seniority, Ontthis?
(Laughtér@)v ‘ .
Okay. All in faVor? ‘
(Chorus of ayes.)
Anyone.opposed?
_(No.respopse.)
~ So, we How adjourn, and I:iobk‘forward' e
to séeing you all. | -
Thénkhyéu.
(Whereupon, at 4:01 p.m.,‘fhe meeting
was adjourned.)
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CERTIFICATE
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In thg matter of: Publig Meeting

Before: US Sentencing Commission

Date: 04-10-14

Place: hﬁshington, DC

was duly recorded and accurately transcribed under

~my direction; further, that said transcript is a

true and accurate record of the proceedings.
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