TO. U.S. Sentencing Conmm ssion

RE: Hearing Feb. 16, 2012
Options For Federal Sentencing After Booker

FROM Susan R Klein
Al'i ce McKean Young Regents Chair in Law, Univ. of TX

Thank you for inviting nme to testify at the "lInproving the
Advi sory Cui deline Systemt roundtable | have carefully considered
t he thoughtful Prepared Testinony of Judge Patti B. Saris, Chair,
United States Sentencing Commi ssion Before the Subconm ttee on
Crime, Terrorism and Honmeland Security on COct. 12, 2011, and |
of fer nmy opinion on each of the Conm ssion's specific proposals.

| nt roduct ory Remar ks

First, please allow ne to make a few general coments. It
seens to nme very clear that Congress in 1984 intended the Federal
Sentencing Guidelines, as pronulgated by the U S. Sentencing
Commission, to be binding on federal judges.!' Evidence and
experience establishes that the Guidelines were | argely successf ul
in elimnating unwarranted sentenci ng di sparity based upon factors
such as race, gender, ethnicity, judicial philosophy, and
geography.? Though there is perhaps additional unwarranted

! See 18 U.S.C. section 3553(b)(1) (1984), which makes
conformty with the guidelines mandatory unless a departure is
warranted, and 18 U S.C. section 3553(b)(2) (2003), the Feeney
Amendnent, whi ch prevents judges fromdeparting fromthe Gui delines
for certain offenses. See also Susan R Klein and Sandra Cuerra
Thonpson, "The DQJ's Attack on Federal Judicial Leniency, The
Suprene Court's Response, and the Future of Crim nal Sentencing,"
44 Tulsa Law Review 519 (2009) (detailing the history of the
passage of the Feeney Anendnent as part of the | arger fight between
Congress and the Suprenme Court over the judicial role in
sent enci ng) .

2 See Susan R Klein and Jordan M Stei ker, "The Search for

Equality in Crimnal Sentencing,” 2002 Suprene Court Review 223
(2003); U.S. Sent'g Commin Results of Survey of United States
District Judges January 2010 Through March 2010 (2010) (finding
that 78% of nore than 600 federal district judges surveyed agreed
"sonewhat" or "strongly" that the @uidelines have reduced
unwarranted sentencing disparity anong defendants with simlar
records who have been found guilty of simlar crinmes). But see
Ofice of Defender Services Fact Sheet Responsive to Sentencing
Conmi ssioner Patti Saris' Testinmony, ww.fd.org.



disparity stemmng from law enforcenent investigative and
prosecutorial charging decisions,® it was unseemy, to say the
| east, to have identical defendants receiving wdely disparate
sent ences based upon which judge they drew

The Commi ssion should be extrenely proud of the GCuidelines
Manual that it produced and its salutary effect on sentencing in
the federal systemand in the many states that enul ate the federal
system Not only has unwarranted disparity been reduced, but a new
| evel of transparency surrounds the sentencing process. The
judiciary, Congress, and the public can viewwhat the Comm ssioners
and ot her district judges around our nation consider the inportant
reasons for increasing or decreasing sentences (li ke possession of
a weapon, injury to a vulnerable victim organizational role, and
famly ties). These sane constituents can easily discover what
district judges find inportant now that these judges are required
to justify each sentence on the record, and Comm ssioners can get
feedback through the Judicial Statenents of Reasons. The
Conmi ssioners can then utilize this feedback in drafting further
amendnents to the guidelines. The forner black box, where a
def endant went in and an inexplicable nunber came out,” has turned
into an informative show where the viewer can identify why a
particul ar sentence was sel ected (based upon offense and of f ender
characteristics and the other factors listed in 3553(a)), and an
appel l ate court can review those stated reasons. Three cheers for
t he Sentencing Reform Act and the Conm ssi on!

As the U. S. Sentencing Conm ssion data reflects, defendants
were sentenced within the guideline range (or bel ow the guideline
range at the request of the governnent) in 93.7%of all cases
imredi ately followng the Feeney Anmendnment in 2003. That is
astoundi ngly successful. However, after the Booker decision that
figure fell to 85.9%in 2006, and then further to 80.4%in 2010.°

3 Prosecutorial authority is tenpered sonewhat by the real

of fense part of the FSG which used to permt (but now sinply
allows) judges to sentence for relevant conduct - what the
def endant actually did rather than sinply what the prosecutor chose
to charge. This process is assisted greatly by the Probation
Departnment, which is tasked in its PSRs wth disclosing al
crim nal conduct engaged i n by a defendant regardl ess of whether it
is included in a negotiated pl ea.

4 The abolition of parole neant that the sentence the judge
gave was the true sentence, rather than a starting point that could
be deviated from by a parole comm ssion whose work was not
t ransparent .

° Prepared Testinony of Judge Patti B. Saris (hereinafter
"Prepared Testinony"), Chair, United States Sentencing Conm ssion
Bef ore t he Subcommttee on Crine, Terrorism and Honel and Security,
Comm ttee on the Judiciary, United States House of Representatives,
Cct. 12, 2011, pp. 6, 7, and 20.



My prediction is that the percentage of within guidelines sentences
may continue to fall just a bit nore before leveling off. Despite
the Court's ruling in Booker that the Guidelines are purely
advisory, they continue to serve as "nmental anchors"” in each
sent enci ng deci sion. This al one gives themgreat wei ght, and al |l ows
t he Sentenci ng Reform Act to acconplish nost of its mssion. After
all, the vast magjority of federal judges were appointed after the
Sentenci ng Reform Act was enacted in 1984, and this is the only
sentenci ng systemthey know.

| personally agree with many critics that federal sentences
are, on the whole, nuch too high, and we may | ack the politica
will to lower sentences across the board.® Sentences are
particularly unnecessarily high for controlled substances, fraud,
and child pornography of fenses, and judges understandably react by
sentenci ng bel ow the reconmended gui deline range in sone cases.
Thus, fostering judicial |eniency by encouraging variances fromthe
gui delines mght be viewed as a net benefit. However, allow ng
each judge to determ ne her own sentence unfortunately appears to
di sproportionately benefit white, college-educated, enployed U S.
citizens, and has increased racial disparity in sentencing. Recent
Sent enci ng Commi ssi on data establ i shes that during t he Post - PROTECT
Act period the difference in sentences between bl ack mal e of f enders
and white mal e of fenders decreased to 5.5% but increased to 15.2%
in the post-Booker and a startling 20%in the post-Gall period.’
On the other hand, it also worth considering that sone of this
di sparity may soon by offset by the Fair Sentencing Act of 2010, °
and sone may sinply be a price we have to pay in order to allowthe
i ndi viduali zed sentencing that w sdom mandates while stil
conformng to the Suprenme Court's interpretation of the jury-trial
right contained in the Sixth Amendnent. While it may be preferable

6 See, e.g., Sara Sun Beale, "lIs Corporate Crim nal

Liability Unique?,"” 44 Am Cim Law Rev. 1505 (2007) (noting that
federal fraud sentences are much higher than state sentences for
simlar m sconduct); Frank O. Bowran |11 and M chael Heise, "Quiet
Rebel | i on? Explaining Nearly a Decade of Declining Federal Drug
Sentences,” 86 lowa Law Rev. 1043 (2001) (suggesting that
prosecutors believe drug sentences are too high).

! Prepared Testi nony 54, But see Any Baron-Evans and Kate
Stith, "Booker Rules,”™ Univ. of Penn. Law Rev. (forthcom ng)
(arguing that the Comm ssion's nethodol ogy for determning that
racial disparity has increased is flawed, and citing instead to a
study by Jeffrey T. Unmer, Mchael R Light, & John H Kraner,
"Racial D sparity in the Wake of the Booker/Fanfan Decision: An
Al ternative Analysis to the USSC s 2010 Report,"” 10 Cri m nol ogy &
Pub. Pol'y 1077 (2011)).

8

The reduction in crack guidelines took effect on Nov. 1,
2010, so the Commi ssion's Mnitoring Dataset for 2011 is not yet
avai | abl e.



that Congress or the Comm ssion nmake uniform national policy
choi ces regarding whether crack cocaine offenders deserve nore
prison tinme than powder cocaine offenders, rather than allow ng
each of the over 600 federal district court judges to nake that
deci si on based upon her own beliefs, it may not be constitutionally
perm ssible. O it may be constitutionally perm ssible, but only
at great cost in terns of inordinately high sentences. M ultinmate
recommendation is that we take a "wait and see" approach for at
| east another year or two. The current Guideline system even in
a post - Booker world, is stiII i mreasur ably better than our pre-1984
sent enci ng | awl essness.

The only certain way to cabin judicial discretion, if thisis
truly Congress' wultimate goal, is to return to the early
ni neteenth-century practice of treating as an el enent, and provi ng
to the jury a beyond a reasonabl e doubt any fact other than a pri or
convi ction that increases the statutory maxi mumsentence. ™ A form
of this proposal was recently reconnended by Judge Sessions, ' and
it has worked well in many states. It has al so been suggested
t hat Congress could transformthe present advi sory gui deline system
back into a mandatory one by taking the top off of each grid in the
sentencing table (and raising all statutory maxinma to life) and

9 See Marvin E. Frankel's sem nal piece "Lawl essness in
Sentencing," 41 U. Chicago Law Rev. 1 (1972).

10 See Nancy J. King and Susan R Klein, "Essenti al
El ements,” 54 Vanderbilt Law Review 1467, 1472 (2001), detailing
hi storical practice of including value of property stol en, injured,
burned, or obtai ned whenever a statute varied the fine or penalty
based upon that fact, as cited in United States v. Harris, 122
S.C. 2406 (2002). But see Jonathan F. Mtchell, "Apprendi's
Domai n," 2006 Suprene Court Review 297 (2007) (arguing that the
Apprendi  Court overlooked the historical practice of allow ng
judges to find facts that determ ned degrees of hom cide and thus
penalties). Alternatively, a defendant can always admt to that
el ement as part of her plea, thus avoiding the jury.

t Hon. WlliamK. Sessions Ill, "At the Crossroads of Three
Branches,” 26 J.L. & Politics 305 (2011). See also Susan R Klein
testinmony before the U S. Sentencing Conm ssion on Nov. 4, 2004
(recomendi ng that Conmi ssioners elimnate the 43 offense |evels
and i solate just five or ten of the nost conmobn aggravators to send
to the jury, and permt judges to meke finer gradations by
increasing the discretionary range within each offense |level from
25 to 40 percent).

12 St ephanos Bibas & Susan Kl ein, "The Sixth Arendnent and
Crim nal Sentencing,” 30 Cardozo Law Review 775, 797 - 800 (2008),
Appendi x A (List of states that have been affected by the Bl akely
decision) and Table Il (list of states that responded by Bl akely by
sending facts to the jury).



enpl oyi ng a series of mandatory mni rumsentences. ™ \Wile this my

pass constitutional nuster, the Supreme Court ruling in Harris v.
United States that would all ow such a systemwas a very cl ose 4-1-4
decision.™ The best course of action at this point, in ny
opinion, is to do nothing. | do not find the Comm ssion's
proposals at all unreasonable, and | synpathize with the desire to
make the Q@Quidelines nore mandatory and therefore decrease
unwarranted disparity. However, | fear that what is in essence the
tinkering at the edges proposed by the Comm ssion will either be
rul ed unconstitutional, or will be judicially interpreted in such
a manner that it will have little or no effect. O worse yet, the
Court mght view this as another attenpt by Congress to
unnecessarily cabin judicial discretion, and it m ght produce nore
opi nions | i ke Booker which wi |l make gui del i ne sentenci ng even nore
difficult.

The Conmmi ssion sent nme four questions on Jan. 27, 2012, and
five related questions later that day. | have conbi ned those
guestions and ny answers are bel ow.

Question Nos. 1 and 5: Do the USSC proposals conport with the Sixth
Amendnent, and What are the pros and cons of the USSC proposal ?

Proposal No. 1: One Commission proposal is to change the
standard of substantive appellate reviewin three ways: (1) require
appellate courts to adopt a presunption of reasonableness for
wi thin range sentences; (2) require sentencing courts to provide
greater justification for sentences inposed the further that
sentence is from the otherwi se applicable advisory guidelines
sentence; and (3) apply a heightened standard of appellate review
for sentences inposed as a result of a "policy disagreenment” with
t he gui del i nes.

The first part of this proposal would probably be acceptable
to the Suprene Court, and may assist uniformty in a very slight
degree. The Court in Rita v. United States' held that appellate
courts can presune a within guideline sentence reasonable if they

13 See testinony before the U S. Sentencing Conmi ssion on

Nov. 4, 2004, including testinony of Stephanos Bibas, Frank O
Bownan 111, Hon. Susan C. Buckl ew, Janes E. Fel man, Susan R Kl ein,
Mark S. Gsler, Paul Rosenzweig, Stephen Saltzburg, Hon. Emmett G
Sul l'ivan, Christopher A. Way, David N Yellen; Frank O Bowran
11, 16 Fed. Sentencing Reporter 364 (2004). See also Judge Pau
Casell in United States v. Croxxsford, 324 F. Supp. 2d 1230, 1254
(D. Utah 2004) (predicting that Congress mght replace "the
carefully-calibrated Guidelines with a series of flat mandatory
m ni mum sent ences").

14 536 U.S. 545 (2002).
15 551 U.S. 338 (2007).



want to (though they cannot presunme a non-guideline sentence
unreasonable). On the other hand, however, | fear that the

Comm ssion's proposal mght ultinmately | ead to a reexam nati on and
reversal of Rita. That is, there remains the risk that robust
reasonabl eness appellate review of guideline or non-guideline
sentences mght "over tinme harden into a comon | aw of sentencing
that will create jury trial rights for those facts needed to raise
sentences."'® Suppose an appell ate panel reverses as unreasonabl e
a sentence that was above the guideline range (but within the
statutory maxi nun) because the defendant was only 19 at the tinme of
his m sconduct. The fact that the defendant nust be at least 20 to
get an above gui deline sentence woul d then becone a sort of common
| aw of reasonabl eness devel oped through the judicial process. A
jury would have to make this finding before a judge could inpose
this higher sentence in the future. On the other hand, though
substantive review could in theory present such a Sixth Amendnent
problem we can rarely if ever identify these substantive
violations in current practice. The appellate court provides its
forgi ving abuse-of -di scretion standard of reviewto all sentencing
decisions within or outside the Guidelines, so appellate courts do
not isolate a specific fact or judgenent that is necessary to
justify the inposition of a particularly high or | owsentence. But
an appellate court could reverse an unreasonably high sentence
under the totality of the circunstances wi thout pinpointing exactly
what which facts and policies its reversal rested on. |[If the
Comm ssion forces district judges and appellate judges to isolate
specific facts or policies underlying sentences, those facts and
policies are at risk of becom ng jury issues. Any change requiring
a presunption runs the slight risk of appellate review turning
advi sory gui delines into nandatory ones.

An attenpt by the Comm ssion to force all appellate courts to
presune that sentences are reasonable in cases where there is
serious national disagreenent anong federal judges at all |evels as
to whether a factor should play a role in sentencing m ght cause
the Court or Congress to react negatively. For exanple, the
Comm ssion was told by Congress in 28 U S.C. section 994(e)) that
famly ties and responsibilities are "generally inappropriate" as
a ground for recommending a termof inprisonnment or the | ength of
a term of inprisonment, and it interprets this provision very
stringently. The Conm ssion believes that this directive prevents
judges from using this factor to depart downward and inpose a
shorter sentence as well as preventing themfromusing this factor
in deciding whether to inprison a defendant at all. A particular
judge may agree and sentence a defendant (who has strong famly
ties) within the guideline range for his crinme, while a judge
sitting in the courtroom next door mght disagree and thus
regul arly decrease sentences based upon strong famly ties. One
difficult issue here is which is the actual maxi num penalty, the
| ower or the higher one? The fact that sone defendants are

16 St ephanos Bibas & Susan Kl ein, "The Sixth Arendnent and
Crimnal Sentencing,"” 30 Cardozo Law Review 775, 782 (2008).



regularly sentenced to a higher penalty than simlarly situated
def endants because of lack of famly ties may nmke that factor
appear to be a an elenent or mandatory guideline factor, which
shoul d nean under Booker that the issue of whether the defendant
had strong famly ties should have been sent to a jury for

resolution. At the least, even if not a jury issue, such disparate
sentenci ng may cause Congress to take a second | ook at who shoul d
be maki ng these policy choices, |awrakers or judges. Perhaps the
safer course of action for prosecutors, defense attorneys, and the
Comm ssion is for the Comm ssion to accept judges' findings that

famly ties are sonetimes relevant, at |east for downward
vari ances, and take that into account in drafting anmendnents to the
gui delines, rather than fighting themon the issue.

The Comm ssion's second part of its first proposal is to
require that district courts provide greater justification for
variances the greater the inposed sentence is fromthe recomended
gui deline sentence. | question howthis would function in
practice. Requiring a "conpelling" justification by sentencing
courts would make the guidelines |ook mandatory, which would
violate the Sixth Arendnment. Requiring district judges to |ist
which 3553(a) factor it believes justifies the sentence is
certainly acceptabl e, but for the nost part courts already do that.
| f proposal is for nore detailed witten statenments regarding the
sentencer's reasons for variance, that m ght be acceptable if not
too onerous. However, requiring the sentencing court to do
anyt hi ng whi ch makes the QGuidel i nes appear mandatory in any way
wi Il not be tolerated by the Court. See Nelson v. United States,'
reaffirmng statenments in Rita and Gll that a presunption of
reasonabl eness is inproper at the district court |evel, and Pepper
v. United States, ' enphasizing that a sentencing court nmay inpose
a non-guideline sentence based upon disagreenent with the
Comm ssion's views. The Court has been very clear that the
Gui del i nes are not nmandatory, and they therefore cannot be presuned
reasonable by the sentencing court. Requiring greater
justification for sentences farther from what the Conmm ssioners
recommend appears to ne to be approaching a presunption that the
Comm ssi oner's opi nions are reasonabl e and bi ndi ng.

The third part of this first proposal, inposing a hei ghtened
appel | ate standard of review for "policy" disagreenents, may
violate the language in Gall v. United States, ' which rejected any
appel late rule requiring extraordi nary circunstances to justify a
sent ence outside the guideline range, or any fornula that uses the

v 555 U.S. 261 (2009) (per curiam
18 131 S. . 1229 (2011).

1 552 U.S. 38 (2007).



percentage of departure as the standard for determning the
justification for a sentence. Whether it wth w thstand
constitutional scrutiny will depend upon exactly howit woul d work
in practice. The Court in Ki mbrough did state that a cl oser
appel l ate review m ght be in order when a sentencing judge varies
from the Cuidelines based solely on the judge's view that the
guideline range "fails to properly reflect section 3553(a)
consi derations' even in a mne-run case."? However, there appears
tonme to belittle purpose behind such review. The appellate court
cannot reverse a sentence on the grounds that the sentencing judge
di sagrees with the guidelines, at |east not w thout running the
ri sk of meking the guidelines mandatory again and violating the
Si xth Amendment. Language in Kinmbrough v United States* and
Pepper v. United States nmake it very clear that district judges are
permtted to disagree with the Comm ssion, so far in every instance
where the issue has been raised (crack cocaine v. powder cocaine
di sparity, and whether post-sentencing rehabilitation is a ground
for a bel ow gui deline sentence).

The Comm ssion would al so need to define when a di sagreenent
is a "policy" one. For exanple, after a two-day evidentiary
hearing, Judge Pauley (S.D.N.Y.) found that the 500:1 MNDVA
(Ecstacy)-to-marijuana equivalent was underm ned by intervening
scientific devel opments. He explicitly rejected the Conm ssion's
finding and instead adopted a nmarijuana equival ency of 200 grans
for MDVA.?> |s this a policy disagreement subject to hei ghtened
scrutiny, or not?

Proposal No. 2: a second Commi ssion proposal is to require
that district courts give guidelines "substantial weight."” Wile 18
US. C section 3742(a) and (b) still provide jurisdiction to
federal appellate courts to review crimnal sentences, the Booker
Court excised section 3742(c), that section that nmandat ed appel | ate
reversal for non-conformty with the guidelines. The Suprenme Court
repl aced review for conformty with the guidelines with
"reasonabl eness” review. The Conm ssion proposal to require that
district courts give guidelines "substantial weight" is probably
going too far toward maki ng themmandatory. Only Justice Alito, in
a dissenting opinionin Gll v. United States, opined that district
j udges could be reguired to give "significant weight" to the
advi sory Cuidelines.?

20

Ki mbr ough, 552 U.S. at 1009.
2 552 U.S. 85 (2007).

2 United States v. McCarthy , 2011 W. 1991146 (S.D.N.Y.
5/ 19/ 11).

23 Il, 552 U.S. at 68 (Alito, J., dissenting).



Proposal No. 3: The Comm ssion recommends that the three-step
process described in USSG section 1Bl1.1 be binding by al
sentenci ng judges. Such a Congressional statute would run into the
sanme problens as any attenpt to heighten appellate review or
require nore justification by district judges for sentences that
di sagree with Commi ssion policy. That is, such a procedure runs the
risk of being declared a violation of the Sixth Arendnent when it
eventual |y reaches the Suprene Court.

Question No. 2: How should Congress address the tension between
directives to the Conm ssion set forth at 28 U S.C. sections 991
et. seq. and directives to the district courts at 18 U.S. C. section
3553(a)?

Proposal No. 4: Anot her USSC proposal is to resolve the
"tension" between 18 U S.C. section 3553(a) and 28 U.S.C. section
991 et. seq. by anending section 3553(a) or striking 28 U S. C
section 944(e).

18 U S. C. section 3553(a) directs sentencing courts to
consider factors such as "(1) the nature and circunstances of the
of fense and the history and characteristics of the defendant; "
..."(2) the need for the sentence inposed to ...(D) provide the
def endant wi t h needed educati onal, vocation training, nedical care,
or other correctional treatnent in the nost effective manner."

28 U. S.C. section 944(c) directs the Conm ssion to assure that
the Federal Sentencing Cuidelines reflect the "general
i nappropri ateness of considering the education, vocational skills,
enpl oynment record, famly ties and responsibilities, and conmunity
ties of the defendant.”

These statutes do not necessarily conflict. It could be that
the factors listed in 944(e) are not ordinarily relevant in
deci ding between prison and probation, but may be relevant in
selecting the appropriate prison sentence. One way to elimnate
the perceived policy disagreenent, other than the Conm ssion's
proposal to apply hei ghtened appell ate revi ew of sentences i nposed
as aresult of a "policy disagreenent” with the Comm ssion, is for
Congress to becone nore involved. Congress could try to add the
944(e) directive to 18 U S.C. section 3553(a), as the Conm ssion
has suggested. This may not make nmuch of a difference in
sentencing, as a judge would be free to say that enpl oynent record
is relevant in the case before her. Congress could go further and
enact a statute banning district judges from disagreeing wth
pol i cy choi ces made by the Conm ssion, and enshrining those policy
choices into separate federal statutes. For exanple Congress coul d
enact a statute providing that a judge may not i ncrease or decrease
a guideline sentence based upon a defendant's prior mlitary
service or his post-conviction rehabilitative efforts. This policy
choi ce then becones a mandatory guideline and if it increases a
sent ence above the ot herw se applicable guideline range it nust be
found by jury beyond a reasonabl e doubt. Congress m ght have to



conmbi ne such a new statute with topless guidelines in order to be
certain that it functioned consistently with the Si xth Amendnent.
However, such a statute runs the serious risk of a separation of
powers attack. Is may not be within Congress' purviewto limt
what factors are inportant to district judges at sentencing. Such
a bald attenpt to reign in judicial discretion mght not sit well
with the Suprene Court. Congress' history of attenpting to further
cabin judicial discretion wth the Feeney anendnent backfired
spectacul arly, when the Court a few years |ater in Booker insisted

that the guidelines be considered advisory. |f Congress again
attenpts to nmake the guidelines mandatory, we may end up with a
simlar result. It mght be wiser to conprom se, and convince the

Comm ssion to anmend the guidelines (especially Parts H and K) to
t ake account of what judges are doing nationw de.

Question No. 3: Wiat changes to federal statutes, the FSG or the
FRCP are required to inplenent the USSC proposal s?

Changing the standard of review on appeal should be done
statutorily, by anending 18 U. S. C. section 3742(e), which provides
for appellate review for conformty with the Guidelines. Mich of
this statute was hel d unconstitutional by the Booker Court.
Thought the Court replaced review for conformty wth the
Quidelines with reviewfor "reasonabl eness, " this provision has yet
to be anended to conform with the constitution. Congress could
simply enshrine "reasonabl eness" review under an abuse of
di scretion standard into an amended statute, or it could draft a
new statute providing for the heightened review the Conm ssion
recomrends.

The repeal or anendnent of 28 U. S.C. section 994(e) woul d be
an option if the Comm ssion wanted to collect enpirical information
about how judges actually include famly ties and ot her di scouraged
factors in sentencing, and eventual |y use that information to anmend
the FSG to include these things. The Conm ssion did this very
effectively with the crack cocai ne gui deli nes and are now doi ng t he
sanme wth pornography sentences. Anmending 18 U S.C section
2553(a) to exclude certain factors from consideration is also an
option, though this one m ght encounter constitutional problens,
especially fromthe current U 'S, Suprene Court.

Question No. 4: To what extent will the USSC proposals pronote the
statutory purposes of sentencing set forth in the SRA?

| f these proposals were upheld by the Court, they would

generally pronote uniformity in sentencing. However, the proposal
regarding the factors in 944(c) would inhibit the growth of
sentencing law. It mght be better to see what judges do with
these factors and how this affects sentencing for a year or two
before trying again to disallow them |If the proposal regarding
944(e) and the proposal s regardi ng appel |l ate revi ew and sent enci ng
court justifications are not upheld by the Court, the proposals
m ght result in contributing tolawthat will be worse, in terns of



fair sentencing, than what we have now.

Question No. 6: How will the USSC proposals affect the plea
bargai ni ng process? The trial process?

As | predicted in 2001, the Apprendi |ine of cases appear on
the whol e to favor crim nal defendants. Def endants have a greater
hope of a downward departure now than after the Feeney Anmendnent,
and are under |ess pressure by prosecutors to sign negotiated
guilty pleas (thus the recent increase in defendants pleading
straight up to the indictnent that players in the field have
noti ced since the guidelines becane advi sory). Anything that nakes
the guidelines nore certain will probably increase the nunber of
negoti ated guilty pleas, which is helpful to the efficiency of the
system as a whole. However, overall | think the effect of the
proposal will be negligible. Defendants have overwhel m ng reasons
to plead regardless, such as the acceptance of responsibility
reduction, avoidance of consecutive weapons charges and Arned
Career Crimnal notices.

Any change that involves taking the tops off the guidelines
(in essence turning the bottom of each grid into a mandatory
m ni mum) m ght negatively affect plea bargaining. Defendants
facing high mandatory mninmum penalties mght be inclined to
instead roll the dice at trial

Question No. 7: What other ideas do you have for reform ng federal
sent enci ng?

| would like to see a guidelines analogue for substanti al
assi stance under USSG section 5K1.1 (and perhaps for fast track
prograns). The offering of such nmotions is wildly disparate anong
various United States Attorneys Ofices. It would be useful to
obtai n sonme data on when and why prosecutors offer such discounts,
and whether they actually | ead to other successful prosecutions of
bigger fish. It would also be useful to collect racial data on
such discounts - are they being offered nore frequently to white
defendants? O course this may be outside the purview of the
Comm ssi on, but perhaps they could get sonme data upon request.
Per haps prosecutors can fill out "Statenent of Reasons” forns as
judges do, upon judicial request after the governnent makes its
substantial assistance request to the judge.

The Comm ssion (and/or Congress) m ght consider adopting the
equi val ent of the safety valve for non-drug crines. This would
allow judges to be lenient in a nore structured setting.

24 Nancy J. King & Susan R Klein, " Apprendi and Pl ea
Bargaining," 54 Stanford Law Rev. 295, 296 (2001), as cited by
Justice Scalia in his majority opinion in Blakely v. WAshi ngton
124 S. . 2531 (2004).




