Statenent of Judge Jon O Newnman
before a hearing of the
United States Sentencing Conm ssion
New York, NY, July 9, 2009
My nane is Jon O Newman. | am a senior judge on the United
States Court of Appeals for the Second Circuit, where | have served
for thirty years. Previously | served as a United States District
Judge for seven and one-half years and as the United States
Attorney for five years in the District of Connecticut. The only
ot her biographical itemworth nentioning is that I was one of only
a handful of federal judges who supported the idea that becane the

Sentenci ng Reform Act of 1984, see, e.q., Jon O Newran, "A Better
Wy to Sentence Crimnals,” 63 A.B.A Journal 1563 (1977), and

urged the adoption of a system of federal sentencing guidelines,
see, e.qg., "Federal Sentencing Guidelines: A R sk Wirth Taking,"
The Brookings Review, Vol. 5, No. 3, at 29 (Summer 1987). |

appreciate the opportunity to present ny views to the Sentencing
Comm ssi on.

Al t hough there are many revi sions that ought to be nade to the
federal Sentencing Guidelines, ny principal point today is that the
time has conme to step back from mnute tinkering with the
Qui del i nes and consi der fundamental reform

Some will be tenpted to think that United States v. Booker,

543 U. S. 220 (2005), and the advent of an advi sory gui deline reginme
have elimnated the need for fundanmental CGuidelines reform That
viewis incorrect. Booker and 28 U.S.C. 8§ 3553(a)(4) require every

federal sentencing judge to start the process of selecting a



sentence by nmaking a Guidelines calculation. Only after making
that cal cul ati on may t he judge exercise discretion to i npose a non-
Gui delines sentence. As a result, the CGuidelines continue to exert
a major influence on all federal sentences. For all judges, they
are at | east the beginning of the sentencing process. For sone,
they are the end of the process.

So the need for thoughtful consideration of Guidelines reform
remains. Several types of reform have been proposed. Sonme want
the Guidelines to prescribe |ess severe punishnments. Qhers
recommend greater consideration of individual characteristics of
the offender. Some focus primarily on discrete issues |like the
extraordi nary aspect of the Cuidelines whereby uncharged, so-call ed
“relevant” conduct is punished at precisely the sane |evel of
severity as conduct for which the offender has been convi cted.
Rat her than speak about specific matters warranting revision, ny
focus today is on one fundanental flaw in the guidelines and one
fundanmental reformto alleviate that flaw

Let nme sunmarize ny position at the outset. The Quidelines
are too conplicated. They becane too conplicated as a result of a
fundanmental m stake nmade by the original Sentencing Conm ssion.
That m stake can be corrected to a substantial degree within the
existing statutory framework. All that is needed is a willingness
on the part of the Conm ssion to recognize its original error
reject the premi se on which the error rested, and reconstruct the
GQuidelines with that error discarded.

It shoul d not be necessary to spend nuch tinme argui ng that the



Quidelines are too conplicated. Sinply lifting up the current 534-
page version of the Cuidelines Manual (not counting the appendi x
and i ndex) should be sufficient. No other guidelines systemis so
conplicated. Many states have inplenented gui delines of far
greater brevity and sinplicity. | know the argunent has been nade
that the federal GCuidelines have to be conplicated because of the
broad range and conplexity of the federal offenses to which the
GQui delines apply. That argument is false. It is easily refuted by
pointing out that the original federal parole guidelines,
applicable to all prisoners sentenced for all federal offenses,

were set forth in a docunent filling just one page of the Federal

Suppl enent. See Battle v. Norton, 365 F. Supp. 925, 934 (Appx. A)
(D. Conn. 1973). There were six categories of offense severity and
four categories of crimnal history. There was departure
authority. Parole hearing officers and the fornmer parole

commi ssi on applied those sinple guidelines to thousands of parole
rel ease decisions. 1In a wrd, they worked. Indeed, there is a
wonderful irony arising from how sinple those parole guidelines
were. Because the principal relevant facts bearing on parole

rel ease were alnost all known prior to the start of the sentence,
that is, the determnation of the severity of both offense and
crimnal history category, it soon becane apparent that prisoner
behavi or was al nost entirely elimnated fromthe rel ease deci si on.
That deci sion was no | onger based, as had previously been cl ai ned,
on the prisoner’s progress toward rehabilitation. Thus, the need

for a parole decision-nmaking process had been substantially



elimnated. The candor of the Parole Board in identifying what it
was doing led directly to calls for its elimnation, and the calls
were heeded. The Board effectively put itself out of business.
However, it |left behind a valuable | esson, one that the first
Sentencing Commission failed to heed. That |lesson is that
gui delines need not be conplicated. Wy then did the first
Sent enci ng Comm ssi on abandon a sinplified approach in favor of the
original 105-page manual, ultimtely foll owed by 725 anendnents as
of Novenber 1, 2008.
The answer arises from a fundanental prem se on which the
original CGuidelines were based, a premi se that still underlies the
current version. That premse is what | have called the principle

of “increnental inmmorality,” see United States v. Dallas, 229 F. 3d

105, 107 (2d Cir. 2000), or nmore accurately, “precise increnental
immorality.” It means that for every discrete aspect of crimnal
conduct, there nust be a discrete neasure of extra punishnent. It
is a prem se unknown to the world of penol ogy before it enmerged as
t he foundation of the original Sentencing Cuidelines. And since
1987, no other guideline systemin the world has followed it.

Let ne be clear. | fully recognize, as do all sentencing
regi mes, that seriousness of the offense should be considered a
basis for increasing a sentence. Mirder is properly punished nore
severely than theft. And within the offense of theft, stealing one
mllion dollars is properly punished nore severely than stealing
one hundred dollars. The issue is not whether seriousness of the

of fense should increase severity of the sentence. The issue is



whet her every mnute increnent of offense conduct nust result in a
m nute increment of punishnment. The original Comm ssion was
persuaded that the answer to that issue is “yes.”

Exanpl es abound t hroughout the Guidelines. The original
nonetary | oss table contained 14 categories of |oss anpbunts. See
US S G § 2B1.1 (1987). The current Guidelines provide a |oss
table with 16 categories of |oss anobunts for theft and fraud
of fenses, see U S. S.G 8§ 2Bl1.1(b)(1) (2008), and 16 categories of
| oss anounts for incone tax evasion, see id. 8 2T4.1. A guideline
range for stealing $6,000 is 2 levels higher than the range for
stealing $4,000. The distinction makes very little sense. As |
have said on other occasions, no crimnal wakes up in the norning
and deci des that he is going to steal $4,000 dollars but not $6, 000
dollars. He m ght nake a conscious decision to rob a convenience
store rather than a bank, but once inside the conveni ence store, he
opens the till and takes what is there. The fortuity of whether
the till contains $4,000 or $6,000 dollars should not result in
added puni shnent .

Simlarly with narcotics quantities. The original guidelines

established a drug quantity table with 16 categories. See U.S.S. G

§ 2D1.1 (1987) (drug quantity table). The current Cuidelines
provide 17 categories of drug quantities. See U S. S. G 2dl.1(c)
(2008). O course, the trafficker in kilogramquantities should be
puni shed nore severely than the trafficker in gramquantities. But
the m nute gradations of the Guidelines carry this point to extrene

| engths. | ndeed, when sentencing for narcotics offenses, role in



the offense should be the major determ nate of sentence severity,
with quantity of |esser significance. The drug kingpin should be
sentenced far nore severely than the nmule. But the CGuidelines
today add only slight adjustnents for role in the offense, see id.
88 3Bl1.1, 3Bl1.2, yet call for nore punishment for the mule who
carries 700 grams of heroin than for the nmule who carries 400
grans, see id. 8§ 2D1.1(c)(5), (6).

The excessive segnentation of these nonetary | oss tables has
three unfortunate effects. First, it requires sentencing judges to
do detailed fact-finding, far beyond what is needed to select an
appropriate sentence. This consequence is particularly pronounced
with tax offenses. In a crimnal tax case, the anmpbunt of the tax
| o0ss nmust be determ ned with considerable precision. That can be
a difficult and tinme-consumng task. To cite one exanple, a
sentenci ng judge was obliged to nake a detailed analysis of a tax
loss in order to calculate a |l oss of $1,525,513.87, an anount that
our Court ultimately determ ned, in an opinion spanning sixteen

pages, was slightly incorrect and required revision. See United

States v. Martinez-Ri os, 143 F.3d 662 (2d Cir. 1998). Such precise

calculation, in order to determ ne the applicable | evel of the tax
| oss table, is a needlessly burdensone tax. Indeed, it is a task
required only by the Guidelines, since the civil tax collection
case is normally settl ed.

The second unfortunate consequence of a detail ed nonetary | oss
table is nore serious. Such a table permts investigating agents

to determ ne the amount of punishnent. The postal inspector or the



SEC enforcenment officer can either termnate an investigation as
soon as crimnality has been established, or, if his time and
inclination permt, continue the investigation until a |large anount
of fraud has been commtted or at | east discovered. |In such cases,
puni shment geared to the loss table bears little relationship to
the crimnality of the offender. And, as with nonetary | osses, the
preci se gradations of the drug quantity table result in the anount
of punishnent being largely determined by the length of tine the
under cover drug enforcenent officer continues to purchase from an
offender, rather than by the intrinsic wongfulness of the
of fender’ s conduct.

The third unfortunate consequence of these detailed tables is
that they create an illusion of precision that is divorced from
reality. Wuen the |l oss for one stock fraud defendant is cal cul ated
to be $370,000 and that of another to be $420,000, these nunbers
create the appearance that the | osses caused by each def endant have
been accurately determ ned so that precisely appropriate, different
puni shnments nmay be inposed. But in reality there are so many
variables in determning | osses and so many problens in gathering
evidence that the loss figures used for determ ning punishnent in
many cases will at best only approximate the true (and often
unknowabl e) | oss anounts.

Why do t he guidelines specify such detail ed nonetary | oss and
drug quantity tables? The first reason is the one | have already
identified: the theory that every increnment of offense conduct, no

matter how slight, nust result in a corresponding increnment of



puni shment. But there is a second reason, arising not fromthe
field of penology but fromthe field of statistics. Those versed
in statistics persuaded the original Comm ssion of therelated twin

evils of discontinuity and cliffs. See, e.qg., Donald L.

Thistlethwaite and Donald T. Canpbell, “Regression-Di scontinuity
Anal ysis: An Alternative to the Ex-Post Facto Experinment,” Journal
of Educational Psychol ogy 51, 309-317 (Decenber 1960). Consider a
sinplified loss table with only four categories of |oss anounts:
smal | | osses of under $10, 000, noderate | osses from$10, 00 to under
$100, 000, large |l osses from $100,00 to under $1, 000,000, and very
| arge | osses above $1,000,000. |If, as probably would occur, the
sentencing ranges for crimes involving these anounts woul d not be
adj acent, the resulting distribution of sentences would not be
continuous, i.e., there m ght be a gap between the top of one range
and the bottom of the next higher range. Statisticians prefer
continuous distributions. In the current loss table with its 16
categories of |oss anmounts for theft, seeid. 8 2B1.1(b)(1), as the
amount of |oss increases, the anmount of punishnment snoothly
increases. It is a statistician’s dream but it is a sentencing
judge’s nightmare, because the judge then has to calculate the
preci se amobunt of loss in every case, a task often difficult in
many cases, and especially difficult for conplicated offenses |ike
tax and securities fraud. M concern, however, is not sinply to
ease the task of judges, although that would not be a useless
objective. M concern is that it nakes no penol ogical sense to

insist that nearly every extra dollar of |oss should result in sone



extra puni shnent.

Rel ated to the argunment about discontinuity is the argunent
about cliffs. A former nmenber of the Sentencing Conm ssion once
explained to ne that the defect of a sinplified | oss table becones
appar ent when one consi ders two robbers, one who stol e $999, 999 and
t he ot her who stole $1,000,001. |If the top of the sentencing range
for | osses under $1, 000,000 was ei ght years, and the bottom of the
range for | osses of nore than $1, 000,000, was 10 years, the second
robber in the exanple would receive two added years of puni shnment
for stealing two nore dollars. O, as the statisticians would say,
the first robber, by stealing two dollars less, has fallen over a
statistical cliff that resulted in a nmuch | ower sentence, instead
of stunbling down to only a slightly | ower sentence.

| thought then and still do that such a rare anomaly was a
totally insufficient reason for rmaking the guidelines so
conplicated. Even before Booker, a judge could aneliorate odd
fact patterns wth departures. Under an advisory guidelines
regine, the issue is totally elimnated.

The Cuidelines’ application of the principle of precise
increnental immorality is not confined to highly segnented nonetary
| oss and drug quantity tables. Refined distinctions perneate the
GQuidelines. Precise additional offense levels are prescribed for
a bodily injury, a serious bodily injury, and an injury in between
these two categories. See id. 8§ 2A2.2(3)(A), (B), (D). A sinmpler
system woul d just allow the judge to consider the seriousness of

the injury within a range of offense levels. Ofense |levels are



finely calibrated on the downside of severity as well. [If an
offender’s role in an offense is found to be “mnor,” the
gui delines prescribe a two-level reduction, but if the role is
deened “mnimal ,” the reductionis four levels. See id. § eBl.2(a),
(b). Apparently no one thought to consider when the QGuidelines
were fornul ated whether it nmade sense to require judges to nake
precise distinctions between a “mnor” and a “mnimal” role. The
evil of discontinuity needed to be avoided no matter what.

The proliferation of mnute adjustnments required by the
GQuidelines for nyriad forns of distinctions anong types of offense
conduct resulted in an unfortunate consequence beyond conpl exity.
By prescribing a series of upward adjustnents for each aspect of
what was essentially one type of offense conduct, the Guidelines
enabl ed prosecutors to control sentences, and generally nove them
upwards, by identifying nunerous facts of a case to which the
Gui del i nes assigned discrete offense |evel increnments. Thus, to
take one exanple froma case that | heard, a defendant whose
of fense was viewing child pornography on his home conputer was

assigned 15 added | evels for five adjustnents. See United States v.

Sof sky, 287 F.3d 122, 124 n.1 (2d Gr. 2002). However severely one
t hi nks a vi ewer of child pornography shoul d be sentenced, | suggest
it makes no sense to sentence one such viewer to two years for the
basi c of fense of view ng child pornography and then aggregate five
adjustnments for another viewer |ike Sofsky so that his sentence
becones ten years. |ndeed, the aggregation of adjustnents for such

factors as trading inmges, see U S . S.G § 2&.2(b)(3)(A) (2003),
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and transmtting themby conputer, see id. 8 2&.2(b)(6), raised
Sof sky’ s m ni mum gui del i ne range of punishnment for viewng to a

| evel 51 nonths higher than the then-m ni numrange for producing
child pornography, see id. § 2@&.1(a). The proliferation of

di screte adjustnents also has the effect of significantly
i ncreasing the punishnment resulting from any one adjustnent when
several are aggregated. Because of the aggregation of discrete
adjustnents in Sofsky’s case, the two-1evel adjustnment for using a
conputer added two years to his mninmmsentence range, whereas
t hat same adj ustnent al one woul d have added only six nonths to that
range.

Inits original research, the Conmm ssion apparently identified
many factors, each of which seened to result, before the
GQuidelines, in a sonewhat higher sentence where present. The
Conmi ssion then nechanically assigned offense | evel increnments to
each such factor, apparently in total unawareness that aggregating
t hese adjustnents would lead to vastly increased sentences unlike
any that had existed prior to the Guidelines.

What should now be done? First, the Comm ssion should
reexam ne and discard its basic prem se that for every discrete
increment of crimnal conduct there nust be a discrete increnment of
puni shnment. Then, after considering the far |ess conplicated
guideline systenms in the states that have adopted sentencing
guidelines, it should start all over and fashion a sinplified
gui deline system Such a system woul d abandon the current 43

| evel s of sentencing ranges in favor of a sentencing table with far

11



fewer ranges. A refornmed system would al so abandon the nul ti -

| ayered nonetary | oss and drug quantity tables in favor of tables
with just a few gradations. A refornmed systemwould |ist several
factors, such as role in the offense and type of injury, that
generally justify a higher or |lower than normal sentence and
speci fy broad ranges in which judges would make adjustnents. 1In
sum the entire manual should be reexam ned with a view to nmaking
it truly a sinplified system that provides guidance for inposing
puni shnments, instead of requiring precise cal cul ations and precise
determ nations of nunmerous factors that no other sentencing system
in the world requires a sentencing judge to undertake.

One of the ironies of the initial Guidelines manual, stil
carried forward alnost verbatim in the current manual, is the
Comm ssion’s di savowal of excessive conplexity, set forth in the
I ntroduction as foll ows:

A sentencing system tailored to fit every
concei vabl e winkle of each case would quickly becone

unwor kabl e and seriously conprom se the certainty of

puni shnment and its deterrent effect. For exanple: a bank

robber with (or without) a gun which the robber kept

hi dden (or brandi shed), m ght have frightened (or nerely

warned), injured seriously (or less seriously), tied up

(or sinply pushed) a guard, teller, or custoner, at night

(or at noon), in an effort to obtain noney for other

crimes (or for other purposes, in the conpany of a few
(or many) other robbers, for the first (or fourth) tine.

The | arger the nunber of subcategories of offense
and of fender characteristics included in the guidelines,
the greater the conplexity and the |less workable the
system Moreover, conplex conbinations of offense and
of fender characteristics would apply and interact in
unf or eseen ways to unforeseen situations, thus failingto
cure the unfairness of a sinple, broad category system

12



US. S G Part A(3)(1987); see id. Part A(1)(3)(2008).

Regrettably, the first Commission and all of those that
followed failed to heed this very good advice. In fact, the
current Cuidelines require adjustnents for nearly all the factors
listed in the Comm ssion’s own exanpl e of undue conpl exi ty: whet her
the robber had a gun, id. 8§ 1B1.1(b)((13); whether the gun was
brandi shed, id. 8 2B3.1(b)(2)(C; whether a threat of death was
made, id. 8 2B3.1(b)(2)(F), whether injury was serious, id.
8§ 2B3.1)b)(3)(B), whether anyone was physically restrained, id.
8§ 2B3.1(b)(4)(B), whether the robber was a supervisor of five or
nore participants, id. 8 3Bl1l.1(b), and whether the crinme was the
robber’s first or fourth offense, id. 8 4Al.1, and at |east
consi deration of whether the robber depends on crimnal activity
for a livelihood, id. 8 5H1.9. | take little confort fromthe
Comm ssion’s decision not to require an adjustment for the tinme of
day when the robbery was conm tt ed.

| recogni ze the argunent sone have nade that any attenpt to
sinplify the Quidelines by broadening the ranges in which a
sentencing judge may assign values to various fornms of offense
conduct and elimnating or combi ni ng sone cat egori es of adjustnents
risks conflict with the requirement of the Sentencing Ref ormAct of
1984 that the top of a sentencing range nust be no nore than 25
percent greater than the bottom of the range. See 28 U. S. C
8 994(b)(2). | believe that statutory limtation should be
applied, as it states, only to the nmaxi mum and m ni rum of the

“range” of a “termof inprisonment,” and should not be extended to
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limt the internmediate decisions of a sentencing judge in
determning the ultimate offense level. This position is well set
forth in the brief prepared by Catharine M Goodwin for the
Adm ni strative Ofice of the United States Courts. See “Menorandum
Qpi nion of the CGeneral Counsel’s Ofice, Admnistrative Ofice of
the United States Courts—Interpretation of 28 U . S.C. 8§ 994(b)(2),
the ‘25% Rule’ and Analysis on its Effects on the Federal
Sentencing Quideline Interpretation and Analysis of Section

994(b)(2),” reprinted in 8 Fed. Sent. Rep. 110 (Sept.-Cct. 1995);

see also Catharine M Goodw n, “Background of the AO Menorandum
Qpinion on the 25% Rule,” id. at 109. However, if the Conm ssion,
after due consideration, believes that the 25 percent limt on
ranges limts fundanental reform of the GCuidelines calculation
process, then it should seek an appropriate |egislative amendnent.
The first Conmi ssion’s Cuidelines Manual w sely stated that
the Conmmssion “views the guideline-witing process as
evolutionary.” U S S G Ch. 1, Pt. A(2), 15 (1987). The current
manual states that “the statutes and the Cuidelines thenselves
foresee continuous evolution.” U S.S.G Ch 1, Pt. A(2) 7 (2008).
Unfortunately, ever since 1987, we have not seen any evidence of
evol ution. |Instead successive Conm ssions have rigidly naintained
t he fundanent al approach taken by the first Comm ssion and carried
it to an illogical extreme, adding anendnent after anendnent,
commentary after commentary, conplexity after conplexity. The
Conmi ssion’s CGuidelines, with their extraordinary |evel of detail

and conplexity, stand al one anong sentencing systens anywhere on
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earth. Now that constitutional considerations have rendered the
Gui del i nes advisory, the ideal nonment has arrived to undertake a
major reformto provide a sinplified systemof Guidelines that can

useful Iy gui de sentencing discretion. It is tinme for the evolution

to begin.
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