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UNITED STATES SENTENCING COMMISSION
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SUITE 2-500, SOUTH LOBBY
WASHINGTON, D.C. 20002-8002
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February 5, 2009

MEMORANDUM %\
TO: Acting Chair Hinojosa

Commissioners

FROM: Judy Sheon &[\/Y
SUBJECT: Materials forFebruary 2009 Commission Meeting and Regional Public Hearing

Enclosed are materials for the Commission’s February 2009 meeting and regional public
hearing. (Any written statements received from the witnesses after this mailout will be sent to
you as soon as we receive them.) The meeting and public hearing will take place at the Hyatt
Regency Atlanta, 265 Peachtree Street, N.E., Atlanta, Georgia 30303, phone: (404) 577-1234.
The Hyatt Regency is approximately 20 minutes from the Atlanta Airport. Taxi fare should be
about $30.00 each way.

On Tuesday, February 10", the Commission will meet for a working breakfast beginning
at 8:00 a.m. in the Learning Center of the Hyatt Regency Atlanta (on the ballroom level). The
public hearing will begin at 9:00 a.m. in the Regency Ballroom VII. The agenda for the public
hearing is in your meeting materials. A room layout is attached for your convenience.

A working lunch with local federal judges is scheduled for 12:00 noon on Tuesday in the
Avanzare Steaks Restaurant, located in the Hyatt Regency. Biographies of judges who plan to
attend, and circuit/district sentencing data, are in your meeting materials behind Tab 9.

The public hearing will resume after lunch on Tuesday, with Tuesday’s session
anticipated to conclude by 4:45 p.m.

Dinner reservations have been made for commissioners and staff for Tuesday evening at
6:30 p.m. at Ray’s in the City, 240 Peachtree Street, N.E., phone: (404) 524-9224. This is not a
working dinner, so attendance is optional with individual costs derived from your per diem. The
restaurant is a short walk from the hotel.

On Wednesday, a working breakfast has tentatively been scheduled for 7:30 a.m. in the
Learning Center of the hotel (this is the same room as Tuesday’s breakfast). The public hearing
resumes at 8:30 a.m. in the Regency Ballroom VII and is anticipated to conclude by 12:30 p.m.
The Commission will meet thereafter in the Learning Center for a working lunch and debriefing

session.

Please let me know at (202) 502-4524 if you need further assistance.



United States Sentencing Commission
February 2009 Meeting and Regional Public Hearing
February 10-11, 2009

Hyatt Regency Atlanta
265 Peachtree Street, NE
Atlanta, GA

Tuesday, February 10, 2009

Working Breakfast
8:00 a.m. - 9:00 a.m.
Learning Center, Hyatt Regency (on the ballroom level)

Regional Public Hearing
9:00 a.m. - 12:00 noon
Regency Ballroom VII

Working Lunch with Local Judges
12:00 noon - 1:30 p.m.
Avanzare Steaks, Hyatt Regency

Regional Public Hearing Resumes
1:30 p.m. - 4:45 p.m.
Regency Ballroom VII

4:45 p.m. Adjourn

Dinner

6:30 p.m.

Ray’s in the City
240 Peachtree Street
Atlanta, GA

(404) 524-9224



‘United States Sentencing Commission
February 2009 Meeting and Regional Public Hearing
February 10-11, 2009

Hyatt Regency Atlanta
265 Peachtree Street, NE
Atlanta, GA

Wednesday, February 11, 2009

Working Breakfast (tentative)
7:30 a.m. - 8:30 a.m.
Learning Center, Hyatt Regency

Regional Public Hearing Resumes
8:30 a.m. - 12:30 p.m.

Regency Ballroom VII

12:30 p.m. Adjourn

Working Lunch/Briefing Session

12:30 p.m.
Learning Center, Hyatt Regency

Adjourn Mid-Afternoon
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PUBLIC HEARING
FEBRUARY 10, 2009
ATLANTA, GEORGIA

9:00 a.m. - 4:45 p.m.

I

IL

IIL.

Opening Remarks 9:00 a.m. - 9:15 a.m.

Honorablé Ricardo H. Hinojosa
Acting Chair, United States Sentencing Commission

View from the Appellate Bench 9:15 a.m. - 10:45 a.m.

Honorable Dennis W. Shedd
Circuit Judge, Fourth Circuit

Honorable Gerald B. Tjoflat
Circuit Judge, Eleventh Circuit

View from the Probation Office 11:00 a.m. - 12:00 p.m.

Ellen S. Moore
Chief Probation Olfficer
Middle District of Georgia

Greg Forest
Chief Probation Officer
Western District of North Carolina

Thomas Bishop
Chief Probation Officer
Northern District of Georgia



. . Lunch 12:00 p.m. - 1:30 p.m.

IV.

View from Sentencing Practitioners 1:30 p.m. - 3:00 p.m.

Nicole Kaplan
Assistant Federal Public Defender
Northern District of Georgia

Lyle Yurko
Charlotte, NC

David O. Markus
Criminal Justice Act Panelist, District Representative
Southern District of Florida

Alan DuBois

Senior Appellate Attorney

Federal Public Defender

Eastern District of North Carolina

Amy Levin Weil
Atlanta, GA

View from Law Enforcement 3:15 p.m. - 4:45 p.m.

William N. Shepherd
Statewide Prosecutor

Office of Statewide Prosecution
Tallahassee, FL

Chief John Timoney
Miami Police Department
President, Police Executive Research Forum

Captain Larry Casterline

Commander, Major Crimes Deterrence and Prevention
High Point Police Department

High Point, NC



PUBLIC HEARING
FEBRUARY 11,2009
ATLANTA, GEORGIA

1. Reconvene 8:30 a.m.

Honorable Ricardo H. Hinojosa
Acting Chair, United States Sentencing Commission

I1. View from the District Court Bench 8:30 a.m. -10:00 a.m.

Honorable Bob Conrad Jr.
Chief District Judge, Western District of North Carolina

Honorable Gregory A. Presnell
District Judge, Middle District of Florida

Honorable Robert L. Hinkle
Chief District Judge, Northern District of Florida

Honorable William T. Moore Jr.
Chief District Judge, Southern District of Georgia

II1. View from Academia 10:15 a.m. - 11:15 a.m

Ronald Wright
Executive Associate Dean for Academic Affairs, Professor of Law
Wake Forest School of Law

Dr. Gordon Bazemore
Chair and Professor of Department of Criminology
Florida Atlantic University

Dr. Rodney L. Engen
Associate Professor
North Carolina State University



Iv.

View from Community Interest Groups 11:15 a.m. - 12:30 p-m.

Spencer Lawton
Georgia Criminal Justice Coordinating Council
Atlanta, GA

Hector Flores
Cuban-American Bar Association
Miami, FL

Monica Pratt Raffanel

Communications Director

Families Against Mandatory Minimums
Lilburn, GA









U.S. Sentencing Commission

One Columbus Circle, NE
Washington, DC 20002-8002

NEWS RELEASE

For Immediate Release Contact: Michael Courlander
February 3, 2009 Public Affairs Officer
(202) 502-4597

UNITED STATES SENTENCING COMMISSION TO HOLD
PUBLIC HEARING IN ATLANTA

Hearing Marks 25" Anniversary of Sentencing Reform Act

WASHINGTON, D.C. (February 3, 2009) — The United States Sentencing Commission
will hold in Atlanta on February 10-11, 2009, the first of a series of regional public hearings on federal
sentencing policy. The Commission is holding these public hearings to gather feedback on federal
sentencing practices and the operation of the federal sentencing guidelines.

The regional hearings coincide with the 25th anniversary of the Sentencing Reform Act of
1984 ("SRA"). The SRA established the Commission as an independent agency in the judicial branch of
government and directed it to establish sentencing policies and practices for the federal criminal justice
system, principally through the promulgation of federal sentencing guidelines. After holding a series of
regional public hearings in 1986, publishing two drafts of sentencing guidelines for public comment, and
receiving more than 1,000 letters and position papers from individuals and groups, the Commission
submitted the initial set of sentencing guidelines to Congress in April 1987. After the requisite period of
congressional review, the guidelines became effective on November 1, 1987. Since 1987, the guidelines
have been amended more than 700 times and they have been used by federal courts to sentence more
than one million defendants.

As directed by the SRA, the sentencing guidelines are designed to —

* incorporate the purposes of sentencing (i.e., just punishment, deterrence,
incapacitation, and rehabilitation);

* provide certainty and fairness in meeting the purposes of sentencing by avoiding
unwarranted disparity among offenders with similar characteristics convicted of similar
criminal conduct, while permitting sufficient judicial flexibility to take in account relevant
aggravating and mitigating factors; and



* reflect, to the extent practicable, advancement in the knowledge of human behavior
’ as it relates to the criminal justice process.

At the hearings, the Commission expects to hear from a wide range of witnesses from
across the nation, including the judiciary, law enforcement, prosecutors, defense attorneys, community
interest groups, sentencing experts, and others interested in federal sentencing. The Commission is
interested in any suggestions regarding changes to the Sentencing Reform Act and other relevant
statutes, the federal sentencing guidelines and policy statements, and the Federal Rules of Criminal
Procedure that, in the view of the witness, will further the statutory purposes of sentencing.

The hearing in Atlanta will be held at the Hyatt Regency Atlanta, 265 Peachtree Street,
NE, Atlanta, GA. On February 10, it will begin at 9:00 a.m. and conclude at 4:45 p.m. On February 11,
it will begin at 8:30 a.m. and will conclude at 12:30 p.m. The agenda (with list of witnesses) for the
hearing in Atlanta is available on the Commission’s web site at: www.ussc.gov. A schedule for
subsequent, regional public hearings across the country will be forthcoming from the Commission.




DATE 01/13/2009
TIME 18:30 - 19:00

LOCATION National
PROGRAM NBC Nightly News

MEXICO’S DRUG WAR SHIFTS NORTH OF THE BORDER
BROADCAST TRANSCRIPT

BRIAN WILLIAMS, anchor:

We are back with tonight's in-depth report. It has to do with some big trouble with the neighbors, in this
case it's Mexico, and the trouble has to do with drugs. Today, President Bush had his final meeting with
Mexican President Felipe Calderon and the drug violence on both sides of the Mexican border was topic
number one, in part because it's coming here. NBC'’s Mark Potter reports now on just how bad things
have gotten.

MARK POTTER reporting:

In Alabama, police were shocked to find the bodies of five men who'd been brutally tortured in an
apartment near Birmingham. In Arizona, in this bullet-riddled house, another man was killed by a team of
assassins posing as Phoenix police officers. In both cases authorities say some of the horrific violence
of the Mexican drug war is now playing out on US soil with killings ordered by Mexican traffickers.

Mr. WILLIAM NEWELL (Bureau of Alcohol, Tobacco and Firearms): We're seeing drug cartels with their
potential for extreme violence just like in Mexico throughout the United States. So this is a problem not
just in Mexico, this is our problem.

POTTER: A recent report by the US Justice Department said “Mexican DTOs--drug trafficking
organizations--represent the greatest organized crime threat to the United States.” And federal officials
say traffickers operate now in virtually ever major city in the country and in many rural areas.

The DEA says 90 percent of all cocaine smuggled into the US comes across the Mexican border, often in
semi-trailer trucks. The Mexican cartels are also major suppliers of methamphetamine, marijuana and
heroin.

Officials say Mexican smugglers have taken over almost all the street level distribution in the United
States, and one of their biggest operational hubs is right here in Atlanta, where they supply the entire
Eastern Seaboard with illegal drugs. This multibillion-dollar-a-year business is extremely well organized.

Mr. RODNEY BENSON (DEA Supervisor): Money’s collected, brought back down here to metro Atlanta
where it's accounted for and then it is heat sealed, secured and then shipped back down to cartel
leadership.

POTTER: And US authorities say the Mexican traffickers are also very well armed. As one federal
official put it, with drugs and violence, the Mexican border has now moved north. Mark Potter, NBC News,
Atlanta.

QuickView video is available for 21 days from airdate. Material supplied by VMS may be used for internal review, analysis, or research only. Any
editing, reproduction, publication, rebroadcasting, public showing, public or internet display is forbidden and may violate copyright laws. Any audience
data contained in VMS reports are the copyrighted property of Nielsen Media Research, Inc. Media Values are based on the value of 30 seconds of
time for TV and 60 seconds of time for Radio as measured by SQAD. (VMS searches the contents of Internet blogs for information that falls within the
scope of specific requests. Blogs are uncensored, however, and the coverage that VMS may return after a blog search may contain material that could
be considered crude, inappropriate or offensive. Information delivered from a blog search does not represent the views or opinions of VMS.} (c)
Copyright 2008 VMS. All rights reserved.
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UNITED STATES SENTENCING COMMISSION
ONE COLUMBUS CIRCLE, N.E.

SUITE 2-500 SOUTH LOBBY
WASHINGTON, D.C. 20002-8002
TELEPHONE: (202) 502-4500

FACSIMILE: (202)502-4699

January 21, 2009

Honorable William T. Moore, Jr.

United States Chief District Judge

Southern District of Georgia

308 Tomochichi United States Courthouse
125 Bull Street

Savannah, GA

Dear Chief Judge Moore:

Thank you for agreeing to testify before the United States Sentencing Commission in Atlanta,
Georgia, on February 10-11, 2009. This public hearing is the first of a series of regional hearings to
mark the 25™ anniversary of the passage of the Sentencing Reform Act of 1984 (“SRA”). The panel on
which you are participating is titled “View from the District Court Bench” and is scheduled for
Wednesday, February 11, at 8:30 a.m.

The Commission is interested in receiving testimony about how the federal sentencing system
is operating and what recommendations, if any, witnesses have for changes to the federal sentencing
system that might be appropriate. Witnesses are asked to submit written statements to the Commission
by Thursday, February 5, 2009, to the extent possible, and to limit their oral statements to 5 to 10
minutes. A list of topics that may help you prepare your statement is attached.

The public hearing will take place at the Hyatt Regency Atlanta, located at 256 Peachtree
Street, NE. The Commission will pay for travel and lodging costs associated with your attending the
hearing. The Commission is holding a block of sleeping rooms for witnesses, the cost of which will be
paid directly by the Commission. Please call the Hyatt at (404) 577-1234 by January 30, 2009, to
reserve your room.

You may contact Omega World Travel at (866) 450-0401 to arrange for an airline ticket that
will be charged to the Commission’s account. Advise the trave] representative that you are one of the
witnesses at the Commission’s Atlanta public hearing, and Omega will book your ticket. To obtain

-1-



reimbursement for your meals, you may choose to claim $49 per day (no itemization of meals) or up to
$73.50 per day with itemization and receipts. In addition, you will be reimbursed for mileage, parking
and other expenses (phone calls up to $5 per day, taxis) that you incur while on official business. In
order to receive reimbursement, you must provide receipts. The Commission will provide you a

set of written instructions for filing your claim. This will include an electronic funds transfer (EFT)
form (attached) that requires your banking information in order to receive your reimbursement. If you
have any questions regarding reimbursement, please contact Alexandria Tounkara at
Atounkara@ussc.gov, or Maria Petruccelli at Mpetruccelli@ussc.gov.

Thank you again for agreeing to testify at this public hearing. If you have any questions, please
call me at (202) 502-4524 or Ken Cohen at (202) 502-4523.

Very truly yours,

Judith Sheon
Staff Director



United States Sentencing Commission
. Public Hearing — “The Sentencing Reform Act of 1984: 25 Years Later”
Atlanta, Georgia
February 10-11, 2009

The Commission is interested in receiving testimony about how the federal sentencing system
1s operating and what recommendations, if any, witnesses have for changes to the federal sentencing
system that might be appropriate. In particular, the Commission is interested in the following topics:

1. How has the advisory nature of the federal sentencing guidelines after the Supreme
Court’s decision in United States v. Booker, 543, U.S. 220 (2005) affected federal
sentencing?

2 What should be the role of the federal sentencing guidelines in federal sentencing?

What, if any, changes should be made to the federal sentencing guidelines?

3. Does the federal sentencing system strike the appropriate balance between judicial
discretion and uniformity and certainty in sentencing?

4. How should offense and offender characteristics be taken into account in federal
sentencing? What, if any, changes should be made with respect to accounting for
. offense and offender characteristics?
5. What type of analysis should courts use for imposing sentences within or outside the

guideline sentencing range?

6. How have Booker and subsequent Supreme Court decisions affected appellate review of
sentences?
7. What, if any, recommendations should the Commission make regarding the Federal

Rules of Criminal Procedure?

8. What, if any, recommendations should the Commission make to Congress with respect
to statutory changes regarding federal sentencing?



UNITED STATES SENTENCING COMMISSION
ATLANTA, GA
FEBRUARY 10-11, 2009
PUBLIC HEARING

Panel One
VIEW FROM THE APPELLATE BENCH




PUBLIC HEARING
FEBRUARY 10, 2009

ATLANTA, GEORGIA
II. View from the Appellate Bench 9:15 a.m. - 10:45 a.m.
Honorable Dennis W. Shedd
Circuit Judge, Fourth Circuit
Honorable Gerald B. Tjoflat
Circuit Judge, Eleventh Circuit
CANCELED

Honorable Rosemary Barkett

Circuit Judge, Eleventh Circuit 02-05-09



Honorable Dénnis W. Shedd
Circuit Judge, United States Court of Appeals for the Fourth Circuit

Federal Judicial Service:

Judge, U. S. District Court, District of South Carolina

Nominated by George H.-W. Bush on October 17, 1990, to a seat vacated by Karen LeCraft
Henderson; Confirmed by the Senate on October 27, 1990, and received commission on October
30, 1990. Service terminated on December 10, 2002, due to appointment to another judicial
position.

Judge, U. S. Court of Appeals for the Fourth Circuit

Nominated by George W. Bush on September 4, 2001, to a seat vacated by Clyde H. Hamilton;
Confirmed by the Senate on November 19, 2002, and received commission on November 26,
2002.

Education:

Wofford College, B.A., 1975 .

University of South Carolina Law Center, J.D., 1978
Georgetown University Law Center, LL.M., 1980

Professional Career:
Member of staff, U.S. Sen. Strom Thurmond, 1978-1988
Administrative assistant to U.S. Sen. Strom Thurmond, 1982-1984
Chief counsel and staff director, U.S. Senate Committee on the Judiciary, 1985-1986
Private practice, Columbia, South Carolina, 1988-1991
Adjunct professor, University of South Carolina School of Law, 1989-1992



Judge Dennis W. Shedd, United States Court of Appeals for the Fourth Circuit

United States v. Delfino, 510 F.3d 468 (4th Cir. 2007): Tax evasion case involving a husband
and wife; defendants claimed the district court erred in calculating the tax loss amount when it
did not subtract any deductions the defendants could have claimed but for the failure to file
returns. First, defendants relied on United States v. Schmidt, 935 F.2d 1440 (4th Cir. 1991)
(holding that it was error to disallow deductions a defendant could have taken under the meaning
of “tax loss” as the term was defined at §2T1.3(a) in the 1989 Guideline Manual). The circuit
court stated that Schmidt could not longer be relied upon because in 1993 the Commission
amended the term “tax loss” to mean ‘““‘the total amount of the loss that was the object of the
offense (i.e., the loss that would have resulted had the offense been successfully completed)’
rather than ‘the total amount of the tax that the taxpayer evaded or attempted to evade.””” The
circuit court also rejected the defendants’ second argument that the language at §2T1.1(c)(2)(A)
mandates the calculation of deductions before the tax loss is determined.! The circuit court
joined the Second and Tenth Circuits by holding that defendants forfeited the opportunity to
claim any deductions when they chose not to file their income tax returns. The circuit court
noted that having the district court attempt to reconstruct a tax return post hoc to determine
which, if any deductions, the defendants could claim would force the district court to consider
the many “hypothetical ways” the defendants could have completed their returns.

United States v. Geddings, 278 F. App’x 281 (4th Cir. 2008): Public corruption/conflict of
interest case. defendant was a member of the North Carolina Lottery Commission when it
considered firms that would receive contacts for the state lottery. Prior to defendant’s
appointment to the Commission, he failed to disclose a business relationship with one of the
competing firms. defendant was convicted of five counts of mail fraud (18 U.S.C. § 1341) for
using the mail “to execute a scheme to defraud the citizens of North Carolina of his honest
services.” At sentencing, the district court applied §2C1.1 to determine the defendant’s base
offense level of 14, applied a four-level enhancement for being a high-level public official
(§2C1.1(b)(3)), and applied a two-level enhancement for obstruction of justice (§3C1.1),
resulting in a total offense level of 20 (33-41 months at CHC-I). After considering the factors at
18 U.S.C. § 3553(a), the court departed upward by seven months and sentenced defendant to 48
months. defendant challenged the sentence as unreasonable arguing that the court should have
applied §2C1.3 “because that guideline section applies to conflict of interest offenses.” The
circuit court reviewed the sentence for abuse of discretion, citing the standard of review from
United States v. Pauly, 511 F.3d 468, 473 (4th Cir. 2007) (citing Gall v. United States, 128 S. Ct.
586, 596 (2007). The circuit court rejected defendant’s argument. The circuit court noted that
section 1341 is referenced to §2C1.1 in Appendix A and further observed that the district court
gave notice to the parties that it was considering an upward departure from the advisory 33-41
month guideline range.

'Specifically, defendants cited the following language from §2T1.1(c)(2)(A): “If the offense
involved failure to file a tax return, the tax loss shall be treated as equal to 20% of the gross
income . . . less any tax withheld or otherwise paid, unless a more accurate determination of the
tax loss can be made.” (emphasis added)




PLACEHOLDER FOR TESTIMONY
OF

Honorable Dennis W. Shedd
Circuit Judge, Fourth Circuit



Honorable Gerald Tjoflat
Circuit Judge, United States Court of Appeals, Eleventh Circuit

Federal Judicial Service:

Judge, U. S. District Court, Middle District of Florida

Nominated by Richard M. Nixon on October 7, 1970, to a new seat created by 84 Stat. 294,
Confirmed by the Senate on October 13, 1970, and received commission on October 16, 1970.
Service terminated on December 12, 1975, due to appointment to another judicial position.

Judge, U. S. Court of Appeals for the Fifth Circuit

Nominated by Gerald Ford on November 3, 1975, to a seat vacated by John Milton Bryan
Simpson; Confirmed by the Senate on November 20, 1975, and received commission on
November 21, 1975. Service terminated on October 1, 1981, due to assignment to another court.

Judge, U. S. Court of Appeals for the Eleventh Circuit
Reassigned October 1, 1981; Served as chief judge, 1989-1996.

Education:
University of Virginia; University of Cincinnati
Duke University School of Law, LL.B., 1957

Professional Career:

U.S. Army Corporal, 1953-1955

Private practice, Jacksonville, Florida, 1957-1968

Judge, Circuit Court, Fourth Judicial Circuit of Florida, Jacksonville, 1968-1970



‘ Judee Gerald Bard Tjoflat, United States Circuit Judge, Eleventh Circuit Court of Appeals

During the years leading up to passage of the Sentencing Reform Act, Judge Tjoflat (who
served on the Fifth Circuit prior to the creation of the Eleventh Circuit in 1981), testified and
wrote on different bills being considered by Congress. See Legislation to Revise and Recodify
Federal Criminal Laws: Hearings on H.R. 6869 Before the Subcomm. on Criminal Justice of the
House Comm. on the Judiciary, 95" Cong., 2d Sess. 1890 (1978); Tjoflat, A Practical Look at
the Sentencing Provisions of S. 1722, 72 J. Crim. L. & Criminology 555 (1981). '

Post-Booker, but prior to the Supreme Court’s decisions in Rita, Gall, or Kimbrough,
Judge Tjoflat wrote the opinion in United States v. Hunt, 459 F.3d 1180, 1184-85 (11th Cir.
2006), addressing the question of “the amount of weight to accord the Guidelines in light of
Booker,” in applying the 3553(a) factors. The court refused to adopt “any across-the-board
prescription regarding the appropriate deference to the Guidelines,” and held that district courts
may not regard the guidelines as presumptively or per se reasonable. Rather, in applying the
§ 3553(a) factors to determine a reasonable sentence, a district court must decide how much
weight to give the guidelines in each individual case, recognizing that there are “many instances
where the Guidelines range will not yield a reasonable sentence.” Thus, the court held, “a
district court may determine, on a case-by-case basis, the weight to give the Guidelines, so long
as that determination is made with reference to the remaining section 3553(a) factors that the
court must also consider in calculating the defendant’s sentence.” Id. at 1185.

Post-Gall/Kimbrough, Judge Tjoflat wrote the opinion in United States v. Brown, 526
. F.3d 691 (11th Cir. 2008). In Brown, the court rejected the ex post facto/due process claim of a
defendant who had been sentenced as a career offender. The defendant contended that, at the
time he entered his guilty plea, he believed that he would not be sentenced as a career offender.
However, after his plea, but before his sentencing, the Eleventh Circuit ruled, in United States v.
Searcy, 418 F.3d 1193, 1198 (11th Cir. 2005), that a conviction under 18 U.S.C.
§ 2422(b)(enticing a minor to engage in criminal activity) constitutes a “crime of violence” for
purposes of the career offender guideline. In rejecting Brown’s ex post facto/due process claim,
the Eleventh Circuit, relying on a previous case, United States v. Duncan, 400 F.3d 1297 (11th
Cir. 2005), held that Brown was on notice when he pled guilty that he could be sentenced up to
the statutory maximum penalty for his offense.

: Judge Tjoflat’s involvement in sentencing reform is discussed in Stith and Koh, The

Politics of Sentencing Reform: The Legislative History of the Federal Sentencing Guidelines, 28
. Wake Forest L. Rev. 223, 238 n.92, 251 n.167, 255 & 1.189 (1993).



The Brown court further rejected the defendant’s claim that it was error under Shepard v.
United States, 544 U.S. 13 (2005), to rely on his Ohio burglary convictions to enhance his
sentence under the career offender guideline because the uncertified Ohio docket sheets obtained
from the county clerk’s website, relied on by the government, were not records of “conclusive
significance.” The court clarified that in determining the fact of a prior conviction, a court may
consider any information, including reliable hearsay, without running afoul of the Sixth
Amendment. If the statute under which the defendant was convicted is ambiguous, then, in
applying the Taylor categorical approach to determine whether the conviction constitutes a
“crime of violence” under §4B1.2, Shepard limits the types of documents that may be relied
upon. In Brown, there was no question that the defendant’s prior convictions for aggravated
burglary were “crimes of violence;” the only question was whether the government had
adequately proven that he had in fact been convicted of such crimes. As to that question,
Shepard did not control. The court relied on its earlier decision in United States v. Cantellano,
430 F.3d 1142 (11" Cir. 2005), holding that “Shepard’s evidentiary restrictions are non-
constitutional and apply only to the second stage of the sentencing court’s determination of
whether a prior offense constitutes a predicate offense for the imposition of the career offender
enhancement.”

United States v. Ellisor, 522 F.3d 1255 (11th Cir. 2008) was a high profile mail fraud
case in which the defendant sold tickets to thousands of Miami schoolchildren and their parents
who expected to attend a “Christmas From Around the World Extravaganza” where they would
meet foreign diplomats and see characters dressed up like Harry Potter. Their hopes were
dashed when the defendant spent the money on lavish purchases for himself. The district court
departed upward based on underrepresentation of criminal history under USSG §4A1.3. Judge
Tjoflat wrote the opinion in which the Eleventh Circuit upheld the sentence against a challenge
that it was procedurally unreasonable because the court did not properly consider the § 3553(a)
factors.

Judge Tjoflat was on the panel in United States v. Valladares, 544 F.3d 1257 (11th Cir.
2008), a health care fraud case where the court, in a per curiam opinion, affirmed the sentence
against a challenge that the district court misapplied the guidelines. (The sentence was not
claimed to be substantively unreasonable).

In United States v. Thomas, 545 F.3d 1300 (11th Cir. 2008), also a per curiam opinion
in which Judge Tjoflat was on the panel, the court upheld the district court’s denial of the
defendant’s § 3582(c)(2) motion based on the retroactive crack cocaine amendment. The
defendant had been sentenced under 18 U.S.C. § 924(e) as an armed career criminal and,
therefore, he was not eligible for a sentence reduction because application of the amendment did
not have the effect of reducing his guidelines sentencing range. The court relied on its previous
case, United States v. Moore, 541 F.3d 1323 (11* Cir. 2008), which reached the same conclusion
as to defendants who had been sentenced as career offenders.

In an unpublished, per curiam opinion in United States v. Anderson, 267 F. App’x. 847
(11th Cir. Feb. 28, 2003), the panel (including Judge Tjoflat) reconsidered its earlier opinion
vacating the sentence of a defendant convicted of securities fraud. In the earlier decision, the
court found the downward variance from a guidelines range of 18 to 24 months to probation to



* be unreasonable. Upon reconsideration, the court determined that, in light of Gall, the
. probationary sentence was reasonable because the court provided “a sufficiently compelling
[justification] to support the degree of the variance” (citing Gall, 128 S. Ct at 597), and the
sentence “adequately achieve[d] ‘the purposes of sentencing stated in § 3553(a)’” (citing United
States v. Pugh, 515 F.3d 1179 (11th Cir. 2008).

In the following unpublished, per curiam opinions, Judge Tjoflat was on panels that
upheld upward variances from the advisory guidelines range claimed to be unreasonable by
defendants:

United States v. Aguilar, 2008 WL 169798 (11th Cir. Jan. 22, 2008); United
States v. Ramirez, 2008 WL 185509 (11th Cir. Jan. 23, 2008), cert. denied, 128 S.
Ct. 2520 (2008); United States v. Quintero, 264 F. App’x. 792 (11th Cir. Feb. 4,
2008); United States v. Barrington, 270 F. App’x 874 (11th Cir. Mar. 25, 2008);
United States v. Gonzalez, 277 F. App’x. 884 (11th Cir. May 13, 2008); United
States v. Minton, 283 F. App’x. 774 (11th Cir. June 26, 2008); United States v.
Vidal, 275 F. App’x 873 (11th Cir. Apr. 29, 2008); United States v. Tyler, 277 F.
App’x. 866 (11th Cir. May 8, 2008); United States v. Barnes, 288 F. App’x. 683
(11th Cir. Aug. 8, 2008); United States v. Broxton, 295 F. App’x. 339 (11th Cir.
Oct. 2, 2008); United States v. Stephens, 2008 WL 4458184 (11th Cir. 2008),
United States v. Martich, 2008 WL 4569894 (11th Cir. Oct. 14, 2008); United
States v. Leeks, 2008 WL 4951800 (11th Cir. 2008).
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Judge Rosemary Barkett, United States Circuit Judge, Eleventh Circuit Court of Appeals

Consistent with her role as a frequent dissenter on the court, Judge Barkett wrote a
dissenting opinion and a specially concurring opinion (in which she essentially disagreed with
the majority) in the following two sentencing cases. Although Faust was pre-Gall/Kimbrough, it
is a significant opinion and sheds light on Judge Barkett’s sentencing jurisprudence.

United States v. Vega-Castillo, 540 F.3d 1235 (11th Cir. 2008) (Barkett, J., dissenting).

In a per curiam opinion, the court held that Kimbrough v. United States, 128 S. Ct. 558
(2007), did not overrule prior cases prohibiting downward variances based on the availability of
“fast-track” departures in only some federal districts. See United States v. Castro, 455 F.3d
1249, 1252-53 (11th Cir. 2006) (reasoning that “[a]ny disparity created by section 5K3.1 does
not fall within the scope of section 3553(a)(6)” because “[w]hen Congress directed the
Sentencing Commission to allow the [fast-track] departure for only participating districts,
Congress implicitly determined that the [sentencing] disparity was warranted”); see also United
States v. Arevalo-Juarez, 464 F.3d 1246 (11th Cir. 2006) (vacating downward variance based on
disparity created by §5K3.1 in light of Castro); United States v. Llanos-Agostadero, 486 F.3d
1194 (11th Cir. 2007) (same, and further observing that sentences imposed on defendants in
districts without fast-track programs are not necessarily “greater than necessary” to achieve
purposes of sentencing solely because similarly-situated defendants in fast-track districts are
eligible to receive lesser sentences).

The Vega-Castillo majority reasoned that because Kimbrough did not discuss Castro or
its progeny, the court was bound by its narrow prior precedent rule to apply those earlier cases.
Moreover, the holdings of Kimbrough and Castro were distinguishable because they dealt with
distinct guideline provisions. Also, Kimbrough addressed the district court’s discretion to vary
based on a disagreement with a guideline, as opposed to a congressional policy and Kimbrough
also dealt with a guideline that did not exemplify the Commission’s exercise of its characteristic
institutional role.

In her dissent, Judge Barkett stated her belief that Kimbrough “left no room for
upholding our prior precedents” on fast-track cases which had been “undermined . . . to the point
of abrogation.” 540 F.3d at 1239. Judge Barkett aligned herself with the First Circuit in United
States v. Rodriguez, 527 F.3d 221 (1st Cir. 2008), which held that after Kimbrough,
“consideration of fast-track disparity is not categorically barred as a sentence-evaluation datum
within the overall ambit of § 3553(a),” and that post-Kimbrough, “sentencing courts possess
sufficient discretion under section 3553(a) to consider requests for variant sentences premised on
disagreements with the manner in which the sentencing guidelines operate.” Rodriguez, 527
F.3d at 229, 231 (quoted in Vega-Castillo, 540 F.3d at 1241). '

United States v. Faust, 456 F.3d 1342 (11th Cir. 2006) (Barkett, J., dissenting)

In this post-Booker, pre-Gall decision, the Court relied on a previous post-Booker case,
United States v. Duncan, 400 F.3d 1297, 1304-05 (11th Cir. 2005), holding that nothing in
Booker prohibited courts from considering relevant acquitted conduct under an advisory
guidelines regime. Accordingly, the Faust court concluded that under an advisory guidelines
scheme, courts can consider relevant acquitted conduct so long as the facts underlying the



conduct were proved by a’preponderance of the evidence and the sentence imposed did not
exceed the maximum sentence authorized by the jury’s verdict. 456 F.3d at 1348. In a lengthy
opinion, Judge Barkett specially concurred in the majority’s opinion solely because Duncan was
binding precedent, but she otherwise opined that sentence enhancements based on acquitted
conduct are unconstitutional both under the Sixth Amendment and the Due Process Clause of the
Fifth Amendment. d. at 1349.

No other published opinions of Judge Barkett were found in a review of the post-
Gall/Kimbrough case law of the Eleventh Circuit. In the following per curiam, unpublished
opinions, Judge Barkett was on panels that upheld upward variances from the advisory
guidelines range claimed to be unreasonable by defendants:

United States v. Arneto-Anaya, 262 F. App’x. 936 (11th Cir. Jan. 16, 2008);
United States v. McCloud, 262 F. App’x. 964 (11th Cir. Jan 22, 2008); United
States v. Santos-Chavez, 2009 WL 154392 (11th Cir. Jan. 23, 2009); United
States v. Barrington, 270 F. App’x 874 (11th Cir. Mar. 25, 2008); United States
v. Amati, 273 F. App’x. 790 (11th Cir. Apr. 8, 2008), cert. denied, 129 S. Ct. 230
(2008); United States v. Pina-Suarez, 280 F. App’x. 813 (11th Cir. May 28,
2008), cert. denied, 129 S. Ct. 517 (2008); United States v. Matthews, 279 F.
App’x. 956 (11th Cir. June 4, 2008); United States v. Fenwick, 281 F. App’x. 946
(11th Cir. June 17, 2008); United States v. Billups, 2008 WL 4649387 (11th Cir.
Oct. 22, 2008); United States v. Valdes, 2008 WL 4768870 (11th Cir. Nov. 3,
2008).

In United States v. Zavala, 2008 WL 4997052 (11th Cir. Nov. 25, 2008), the government
appealed a downward variance resulting in a 178-month sentence in a methamphetamine
conspiracy case. (The opinion does not mention the applicable guidelines range). In a per
curiam, unpublished opinion, the panel (including Judge Barkett) affirmed, noting that the
district court had properly applied the § 3553(a) factors, particularly § 3553(a)(6), in light of the
fact that three co-defendant family members received 188-month sentences, a co-defendant
brother, who was the ringleader, received a 188-month sentence after a §5K1.1 motion, and the
defendant was a lesser player in the scheme.

In United States v. Puche, 282 F. App’x. 795 (11th Cir. June 24, 2008), cert. denied,
2009 WL 56269 (2009), the government appealed a time-served sentence of 66 months’
imprisonment in a money laundering case where the guidelines range was 135-168 months. Ina
per curiam, unpublished opinion, the panel found that the sentence was substantively
unreasonable because the district court had relied on a legally erroneous factor when it
determined that the loss amount had been determined in violation of the defendants’ Sixth
Amendment rights because it had not been submitted to the jury. The panel further found that the
court’s error was not harmless. Judge Barkett dissented, finding that, although there was some
ambiguity in the court’s sentencing order, it did not clearly indicate that court’s variance was
based on the legally erroneous ground.
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Ellen S. Moore
Chief Probation Officer
Middle District of Georgia

Ellen S. Moore earned a B.S. in Criminal Justice from Georgia Southern University and an MPA
from Georgia College & State University. In January 2007, she was appointed Chief U.S.
Probation Officer for the Middle District of Georgia. She previously held the positions of
Supervising U.S. Probation Officer, and Sentencing Guidelines Specialist following her
appointment as a federal probation officer in 1989. Ms. Moore served as the 11th Circuit's
Representative of the United States Sentencing Commission' s Probation Officers Advisory
Group and as Chair of the advisory group for several years. She has conducted training on
Federal Sentencing Guidelines at the local, circuit, and national levels.
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Gregory A. Forest
Chief Probation Officer
Western District of North Carolina

Greg Forest is the Chief U.S. Probation Officer for the Western District of North Carolina. Mr.
Forest began his career as a federal probation officer in 1995, and in 2000 he was promoted to
Drug and Mental Health Treatment Specialist. While serving in this position, he supervised the
Drug and Mental Health Unit in Charlotte, NC. In 2002, Mr. Forest was appointed by President
Bush as the U.S. Marshal for the Western District of North Carolina and served in this capacity
until March 2004 when he was appointed as the Chief U.S. Probation Officer in the Western
District of North Carolina. In July 2004, he formed the Offender Workforce Development Team
in the Western District of North Carolina. Mr. Forest served as the Chair of the Workforce
Development Working Group, which was comprised of five chief probation and pretrial services
officers who are promoting employment and vocational programs in their respective districts.

Prior to joining the U.S. Probation Office, Mr. Forest was employed with the Charlotte-
Mecklenburg Police Department from 1986-1995 where he spent six years as a Vice and
Narcotics Investigator and an In-Service Training Instructor. Currently, he serves as a facilitator
for new officer training at the Federal Law Enforcement Training Center in Charleston, SC and
for the Federal Judicial Center in Washington, DC.



Statement of Greg Forest, Chief United States Probation Officer °
Western District of North Carolina

United States Sentencing Commission
Regional Hearings on the Twenty-Fifth Anniversary of the Passage of the Sentencing Reform Act
of 1984

February 10, 2009

View from the Probation Office

As many already know, the Judicial Conference of the United States initially opposed the
establishment of the United States Sentencing Commission and the federal sentencing
guidelines it promulgated.

When confronted with a bill that would establish an independent five-person Sentencing
Commission within the judicial branch, which would promulgate a set of sentencing guidelines,1
the Conference opposed the measure, indicating that a straightforward review of sentences
(either by appellate review or by a three-judge panel) would be preferable to the legislation.?
Later, commenting on legislative provisions that culminated with the passage of the Sentencing
Reform Act of 1984 (“SRA”), the Judicial Conference suggested “that if the integrity of the
principle of separation of powers is to be maintained, another needless and expensive entity
should not be created which would in many ways only duplicate the services currently
performed effectively and efficiently by the Administrative Office of the United States Courts

’I3

and the Federal Judicial Center.”” This view was echoed in subsequent meetings of the Judicial

Conference.”

The newly-promulgated federal sentencing guidelines were initially attacked in hundreds of
constitutional challenges.” The Judicial Conference remained wary of them, as well.® After the

'5.2966, 94th Cong., 2d Sess. (1975).

? JCUS-APR 76, pp. 11-12.

® JCUS-SEP 77, p. 82.

* See JCUS-SEP 83, pp. 68-69 (reporting that a permanent, independent Sentencing Commission “would
unnecessarily duplicate work currently performed by the Judicial Conference, the Federal Judicial Center and the

Administrative Office of the United States Courts”).

> There were more than 300 constitutional challenges to the establishment of the United States Sentencing
Commission and the promulgation of the federal sentencing guidelines between 1987 and the Supreme Court’s



guidelines were upheld in Mistretta v. United States, however, the Judicial Conference accepted
their validity. In 1990, for example, the Judicial Conference voted to take no action on several
proposals to seek fundamental reconsideration of the guidelines system.”

Individual judges came to accept the legitimacy of the guidelines system, as well.®2 Between
1991 and the Supreme Court’s 2005 decision in United States v. Booker,” between 81.3% and
92.5% of federal sentences were either within guidelines ranges or reflected substantial
assistance departures made upon the motion of the government; only 0.6% to 1.7% of
sentences were above guidelines ranges; and only 5.8% to 18.1% were below guidelines ranges
for other reasons (including government-initiated downward departures for reasons other than
substantial assistance, such as §5K3.1 early disposition programs).’°

1989 decision in Mistretta v. United States, 488 U.S. 361. United States Sentencing Commission, Mandatory
Minimum Penalties in the Federal Criminal Justice System ii (1991).

® JCUS-SEP 87, pp. 54-55 (noting, inter alia, “the mixed reaction of judges to the substance of the guidelines”).

7 JCUS-SEP 90, p. 71 (noting that the Conference took no action on Federal Courts Study Committee
recommendations that included such wide-sweeping suggestions as “the guidelines issued pursuant to the
Sentencing Reform Act not be treated as compulsory rules, but, rather, as general standards that identify the
presumptive sentence” and “the Congress should reevaluate the process by which Commission-promulgated
guidelines become law”).

& See United States Sentencing Commission, Fifteen Years of Guideline Sentencing: An Assessment of How Well the
Federal Criminal Justice System is Achieving the Goals of Sentencing Reform 95-96 (2004) (noting that a 1991
survey of federal judges indicated that judges were equally split in believing that the guidelines would increase
disparity, decrease disparity, and would have no effect on disparity, while a 2001 survey indicated that more than
60% of judges believe that guidelines often (or almost always) reduce disparity).

° 543 U.S. 220 (2005).

1% See United States Sentencing Commission, Downward Departures from the Federal Sentencing Guidelines 32
fig.1 (2003); United States Sentencing Commission, Annual Report 42 (2002); United States Sentencing
Commission, Annual Report 37 (2003); United States Sentencing Commission, Annual Report 49, 56 (2004); United
States Sentencing Commission, Annual Report 39 (2005). The Sentencing Commission did not disaggregate
downward departures initiated by the government for reasons other than substantial assistance from other
downward departures until 2003. In 2003, 6.3% of sentences were government initiated for reasons other than
substantial assistance; 7.5% of sentences reflected other downward departures. In 2004, government-sponsored
downward departures eclipsed other downward departures. Before the Court’s decision in United States v. Blakely,
542 U.S. 296 (2004), 6.4% of sentences were government initiated for reasons other than substantial assistance,
while only 5.2% of sentences reflected other downward departures. After Blakely, the trend increased. In 2004,
government-sponsored downward departures for reasons other than substantial assistance applied in 8.6% of
sentences, while other downward departures were reflected in only 4.6%. In 2005, pre-Booker, government-
sponsored downward departures for reasons other than substantial assistance applied in 9.4% of sentences, while
other downward departures were reflected in only 4.3%.



Even after the Supreme Court’s remedial opinion in Booker rendered the guidelines advisory,
judges have continued to apply (and many have continued to follow) the guidelines.™ Since
Booker, approximately 85-86% of sentences have been within guidelines ranges or reflected
downward departures made upon the government’s motion."

Despite concern by some that Blakely and Booker would fundamentally disrupt guideline
sentencing,13 within-guidelines sentences remain the rule — not the exception —in the federal
courts.** The federal criminal justice system is still a system of sentencing guidelines. Indeed,
the Supreme Court’s decision in Booker explicitly states that district judges must calculate the
guidelines and consider them when sentencing.”

Judges are affected by this obligation, obviously. But prosecutors and defense counsel think in
terms of sentencing by the guidelines, as well. Although Booker opened sentencing to the full
panoply of sentencing factors enumerated at 18 U.S.C. § 3553(a), old habits die hard. Many
contemporary plea negotiations are still structured in terms of offense levels, criminal history,
and viable departures. Only when a desired outcome appears elusive under the guidelines do
federal practitioners reach for a “variance,” appealing to the abstract principles of § 3553(a).

! See United States Sentencing Commission, Final Report on the Impact of United States v. Booker on Federal
Sentencing 46 (2006) (“The majority of federal cases continue to be sentenced in conformance with the sentencing
guidelines. National data show that when within range sentences and government-sponsored, below-range
sentences are combined, the rate of sentencing in conformance with the sentencing guidelines is 85.9 percent.”).

2 See United States Sentencing Commission, Annual Report 46 (2005); United States Sentencing Commission, Final
Quarterly Data Report, Fiscal Year 2006 (n.d.); United States Sentencing Commission, Final Quarterly Data Report,
Fiscal Year 2007 (n.d.) (all showing combined rates of within-guidelines and government-sponsored below range
sentences between 85.4% and 86.4%).

. See, e.g., Blakely, 542 U.S. at 326 (Justice O’Connor, dissenting) (“What | have feared most has now come to
pass: Over 20 years of sentencing reform are all but lost, and tens of thousands of criminal judgments are in
jeopardy.”); Douglas Berman, Supreme Court Cleanup in Aisle 4 (July 16, 2004) (available at:
http://slate.msn.com/id/2104014) (“Blakely is the biggest criminal justice decision not just of this past term, not
just of this decade, not just of the Rehnquist Court, but perhaps in the history of the Supreme Court.”); United
States v. Booker: One Year Later—Chaos or Status Quo? Hearing before the Subcomm. on Crime, Terrorism, and
Homeland Security of the Comm. on the Judiciary, 109" Cong., 109-121 (2006) (asking whether the Supreme
Court’s Booker decision required a legislative “fix”).

% See United States Sentencing Commission, Preliminary Data Quarterly Report, Fourth Quarter Release 1 (2008)
(indicating that 85.1% of sentences were within-guidelines or government-sponsored below range).

> Booker at 264 (“The district courts, while not bound to apply the Guidelines, must consult those Guidelines and
take them into account when sentencing.”). Of course, judges cannot abdicate their responsibility to assess the
competing sentencing considerations in each individual case. The Supreme Court has been explicit in stating that
judges may not treat the sentencing guidelines as presumptively reasonable. See, e.g., Nelson v. United States, 555
U.S. __ (2009) (per curiam). The guidelines must be part of the judicial inquiry, but may not substitute for it.

3



United States probation officers also remain deeply enmeshed in the application of sentencing
guidelines. In most districts, it is the probation officer who calculates the guidelines, and who
incorporates the result into the sentencing recommendation of the presentence report. Itis
often the probation officer who completes the statement of reasons, the form designated by
the Judicial Conference to record the judge’s rationale for sentencing.’® Indeed, the U.S.
probation officer plays such a central role in guideline sentencing that they have been called

“the guardians of the guidelines.””’

There is a great deal about sentencing under the federal guidelines that is laudable. The last
twenty years have demonstrated that sentencing guidelines have accomplished the “first and
foremost”*® goal of the SRA: reducing unwarranted sentencing disparity.”> We have come a
long way from the “judicial lawlessness” condemned by District Judge Marvin Frankel in 1972:

The scope of what we call “discretion” permits imprisonment
from anything from a day to 1, 5, 10, 20 or more years. All would
presumably join in denouncing a statute that said “the judge may
impose any sentence he pleases.” Given the morality of men, the
power to set a man free or confine him for up to 30 years is not
sharply distinguishable.zo

King and Klein note that horror stories about identical offenders before different judges, one
who received a sentence of probation while the other was sentenced to imprisonment, were

16 See JCUS-SEP 03, p. 18 (“[T}he Conference designated the Statement of Reasons as the mechanism by which
courts comply with the requirements of the PROTECT Act to report reasons for sentences to the United States
Sentencing Commission.”).

7 sharon Bunzel, The Probation Officer and the Federal Sentencing Guidelines: Strange Philosophical Bedfellows,
104 YALE L.J. 933, 933 (1995).

'8 see Kenneth Feinberg, Federal Criminal Sentencing Reform: Congress and the United States Sentencing
Commission, 28 WAKE FOResT L. Rev. 291, 295 {1993); see also United States Sentencing Commission, supra note 8,
at 79 (“Eliminating unwarranted sentencing disparity was the primary goal of the Sentencing Reform Act.”).

1 see generally United States Sentencing Commission, supra note 8, at 93-99 (describing research suggesting that
promulgation of sentencing guidelines, along with other changes made by the SRA, led to reduced inter-judge
disparity).

% Marvin E. Frankel, Lawlessness in Sentencing, 41 U. CiN. L. Rev. 1, 4 (1972). Of course, some suggest that the
federal sentencing guidelines went too far. See Jon O. Newman, Remembering Marvin Frankel: Sentencing Reform
But Not These Guidelines, 14 FeD. SENT. Rep. 319, 319 (2002) (arguing that the flexible guideline proposed by Frankel
bears little resemblance to the “extraordinarily rigid, detailed, and cumbersome guideline system” at work in the
federal system).



not the exception before promulgation of the guidelines, but the rule.* Appellate review was
virtually non-existent.”” This has changed under the guidelines.

The federal sentencing guidelines also accomplished several other goals of the SRA. They made
federal sentencing significantly more rational,®> more certain,”* and more transparent.25 The
Sentencing Commission has suggested that sentencing now may be the most transparent part
of the entire federal criminal justice system.”® Because of the guidelines, punishment has
become far more predictable. Now, confronted with an offense level of 21 and a criminal

2! Nancy J. King & Susan R. Klein, Beyond Blakely, 16 FED. SENT. ReP. 316 (2004).
2 5ee MICHAEL TONRY, SENTENCING MATTERS 6 (1996).

For all practical purposes, appellate review of sentences and parole release
decisions was nonexistent. Judges’ and corrections officials” decisions were
supposed to be governed by the unique circumstances of particular cases.
Without rules governing decisions whose correct application could be
examined, there was little that appellate courts could review except gross
abuses of discretion or allegations of corruption; no bodies of case law on
sentencing or parole appeals could or did accumulate.

/d., at 6.
2 See United States Sentencing Commission, supra note 8, at 136.

Under the existing code, similar conduct can be charged in a variety of ways
and there is no systematic grading of offenses to ensure punishment
proportionate to the seriousness of the crime. The guidelines brought order to
the code by assigning the plethora of statutory offenses to generic categories
representing the basic classifications of criminal conduct. These generic
offenses were then graded in terms of seriousness, and specific adjustments
for aggravating and mitigating circumstances were provided to adjust for the
facts of each particular case.

Id. (citations omitted).

2% The “establishment of truth-in-sentencing through the elimination of parole” ... increased sentencing certainty
“at a stroke.” Id., at 11. Real offense sentencing helps to sever the punishment imposed from the idiosyncratic
manner in which an offense is charged. See supra note 23. While the Sentencing Commission did not settle on a

pure real offense system when it promulgated the guidelines, it included a number of real offense elements.
United States Sentencing Commission, Guidelines Manual 5-6 (2008).

= see id. at 80-81 (describing increased transparency and increased research focus on sentencing because of that
transparency).

% 1d. at 80 (“Sentencing may now be the most transparent part of the criminal justice system.”).

5



history score of 2, a defendant knows that he is facing 46-57 months in prison,”” and can make
informed decisions about accepting responsibility, providing assistance to prosecutors, or
accepting a plea bargain.

Despite these laudable achievements, the federal sentencing guidelines have been excoriated
by many commentators.”® Critics of the federal guidelines frequently complain that they are too
complicated,” too rigid,%® and too draconian.3' Even Supreme Court Justice Anthony Kennedy
has complained that our punishments are too severe and our current sentences are too long. 32
The severity of the guidelines is exacerbated by the Commission’s efforts to reconcile the
guidelines against congressionally-enacted mandatory minimum sentences.>* Under the binding

77 see United States Sentencing Commission, supra note 24, at inner back cover (reproducing sentencing table).

% See, e.g., TONRY, supra note 22, at 11 (“Few outside the federal commission would disagree that the federal
guidelines have been a disaster.”); Erik Luna, Misguided Guidelines: A Critique of Federal Sentencing, Cato Institute
Policy Analysis No. 458, at 23 (2002) (“There are many possible paths to positive change, all leading to the
dissolution of the commission and the repeal of its Guidelines.”); José Cabranes, Sentencing Guidelines: A Dismal
Eailure, N.Y. L. )., July 27, 1992, at 27 {“The sentencing guidelines system is a failure—a dismal failure, a fact well
known and fully understood who is associated with the federal judicial system.”).

? see, e.g., TONRY, supra note 22, at 98 (“One of the commission’s worst blunders was promulgation of the forty-
three level sentencing grid. By being so large and giving an appearance of arbitrary sentencing by numbers, it
became one of the guidelines’ worst enemies.”). The guidelines manual (used to interpret the grid) is more than
500 pages long. “To many, the Guidelines make the federal tax code look like Reader’s Digest.” Luna, supra note
28, at 12.

* see, e.g., Luna, supra note 28, at 13-15 (criticizing the narrow ranges of the guidelines and the commission’s
general exclusion of “seemingly relevant” sentencing factors from consideration).

* See, e.g., Frank O. Bowman, Ili, Fear of Law: Thoughts on Fear of Judging and the State of the Federal Sentencing
Guidelines, 44 ST. Louis U. L.J. 299 {2000).

[Tlhe narcotics sentences generated by the Guidelines and the various
minimum mandatory statutory sentencing provisions are often, if not always,
too high. I say this as a former prosecutor of some fourteen years experience,
seven of them as an Assistant U.S. Attorney in Miami, who helped send a fair
number of folks to prison for narcotics offenses.

Id. at 337.

* See, e.g., Stephen A. Saltzburg & James R. Thompson, Message from the Co-Chairs, in SECOND CHANCES IN THE
CRIMINAL JUSTICE SYSTEM: ALTERNATIVES TO INCARCERATION AND REENTRY STRATEGIES 3 (American Bar Association,
Commission on Effective Criminal Sanctions 2007} (quoting Justice Anthony Kennedy as stating, “Our resources are
misspent, our punishments too severe, our sentences too long.”).

¥ see TONRY, supra note 22, at 78-79.



federal guidelines, pre-Booker, it was said that judges had been transformed into automatons, ’
into calculators,®* compelled to enforce a system in which they did not believe. When judges
did dare to deviate from the guidelines, they were overturned on appeal,® or worse.*®

I do not wish to join this litany of criticism. Nor do | wish to prescribe specific recommendations
to improve the implementation of the SRA. Many others — both individuals and organizations —
have already done so0.>’ At the time of Blakely, dozens of academics and advocacy groups
published thoughtful recommendations for sentencing reform.?® The Judicial Conference, the
policy making body for the federal judiciary, regularly articulates its views on behalf of the
courts and the probation and pretrial services system.>® More recently, in anticipation of a new

The U.S. Congress has enacted many mandatory penalty laws since 1980 and
the commission had to decide how to reconcile the guidelines with laws calling
for two-, five-, ten-, or twenty-year minimum sentences. ... [The commission
decided to] increase all drug-offense sentences across the board so that the
guidelines sentences and the statutory minima for mandatory-penalty offenses
would be the same. ... [This] in effect lifts the entire [sentencing grid] lattice
and increases severity overall.

Id. at 79.
* See Bert Brandenburg & Amy Kay, Courts...or Calculators? The Role of Courts in Criminal Sentencing, Justice at

Stake Issue Brief, at: http://www.gavelgrab.org/wp-content/resources/Courts%200r%20Calculators.pdf (describing
consequences of limited judicial discretion in sentencing).

% See 18 U.S.C. § 3742(a) and (b) (articulating bases for appeal of sentence).

& See, e.g., David Rubinstein, Rosenbaum Inquisition, THE NATION, Dec. 11, 2003, at:
http://www.thenation.com/doc/20031229/rubenstein (describing legislative attempts to intimidate Judge James
Rosenbaum from downward departures in federal sentencing).

¥ See, e.g., Justice Kennedy Commission, Reports with Recommendations (Aug. 2004), at:
http://meetings.abanet.org/webupload/commupload/CR209800/newsletterpubs/JjusticeKennedyCommissionRep
orts Final 081104.pdf (recommending, inter alia, changes to the federal sentencing guidelines to improve the
criminal justice system); The Constitution Project, Recommendations for Federal Criminal Sentencing in a Post-
Booker World (2006), at: http://www.constitutionproject.org/pdf/SentencingRecs-Finall.pdf (proposing a
simplified and improved guideline sentencing system).

* See, e.g., Frank O. Bowman, Ill, Train Wreck? Or Can the Federal Sentencing System Be Saved? A Plea for Rapid
Reversal of Blakely v. Washington, 41 AM. CRIM. L. REv. 217 (2004) (noting “Bowman fix” solution to the problem
presented by Blakely, but arguing against it); James Felman, Legislative Solutions to Blakely (Sept. 16, 2004), at:
http://www.ussc.gov/hearings/11 16 04/felman.pdf (arguing for simplified and codified guidelines); Paul
Rosenzsweig, Sentencing in a Post-Booker and Fanfan World (Dec. 17, 2004), at:
http://www.heritage.org/research/legalissues/tst111704a.cfm (arguing for simplified guidelines).

o See, e.g., United States v. Booker: One Year Later—Chaos or Status Quo? Hearing before the Subcomm. on
Crime, Terrorism, and Homeland Security of the Comm. on the Judiciary, 109" Cong., 109-121 (2006) (statement of
Judge Paul G. Cassell, Chair of the Criminal Law Committee of the Judicial Conference) (outlining numerous steps
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presidential administration, a second volley of criminal justice recommendations has appeared
in policy-making circles.*® Many of those making recommendations have identified the same
problems and have suggested similar solutions (e.g., guideline simplification or repeal of
some/all mandatory minimum penalties). Accordingly, | encourage the Sentencing Commission
to consider the extant body of policy proposals — not just the testimony submitted for its own
regional hearings — when assessing the implementation of the SRA.

Instead of criticizing or enumerating desirable amendments to the guidelines, | want to focus
the Commission’s attention on the importance of data and research. Because the guidelines are
now advisory,** and because the guidelines cannot be treated as presumptively reasonable,*?
the guidelines themselves are less important than they were pre-Booker. Gone are the days
when a district judge would be summarily reversed for departing below the guidelines by giving
weight to a disfavored factor; today it is the district judge who sentences within the guidelines,
without explaining why, who is likely to be reversed.® For this reason, the data collected by the
Sentencing Commission may be equally important —or more important — than the guidelines it
promulgates.

Sentencing data and data integrity are perhaps more important now than they have ever been.
Given President Obama’s announcement that “[t]he question we ask today is not whether our

that Congress could take to improve federal sentencing); Mandatory Minimum Sentencing Laws — The Issues,
Hearing before the Subcomm. on Crime, Terrorism, and Homeland Security of the Comm. on the Judiciary, 110"
Cong., 110-110 (2007) (statement of Judge Paul G. Cassell, Chair of the Criminal Law Committee of the Judicial
Conference) (describing problems associated with mandatory minimum sentencing, expressing the Judicial
Conference’s longstanding opposition to mandatory sentencing, and identifying “alternatives to injustice”). The
Judicial Conference has come a very long way since opposing the establishment of the Sentencing Commission and
the guidelines. In March of 2005, it resolved “that the federal judiciary is committed to a sentencing guideline
system that is fair, workable, transparent, predictable, and flexible.” JCUS-MAR 05, p. 15.

° see, e.g., Molly M. Gill, Correcting Course: Lessons from the 1970 Repeal of Mandatory Minimums (Sept. 2008),
at http://www.famm.org/Repository/Files/8189 FAMM BoggsAct final.pdf (advocating widespread repeal of
mandatory minimum sentences); The Sentencing Project, Smart on Crime: Recommendations for the Next
Administration and Congress (Nov. 5, 2008), at:
http://www.sentencingproject.org/Admin/Documents/publications/inc_transition2009.pdf (outlining a number of
problems in the criminal justice system and advancing corresponding solutions).

* See United States v. Booker, 543 U.S. 220 (2005) (rendering the guidelines advisory).

* See Rita v. United States, 551 U.S. 338, 351 (2007) (“[T]he sentencing court does not enjoy the benefit of a legal
presumption that the guidelines should apply.”); Gall v. United States, 552 U.S. __, __ (slip. Op., at 11-12) (noting
that district judges “may not presume that the Guidelines range is reasonable.”).

* See, e.g., Nelson v. United States, 555 U.S. __ (2009) (reversing sentencing court for applying a presumption of
reasonableness).



%% the Commission (along with judges,

government is too big or too small, but whether it works,
prosecutors, defenders, and probation officers) must appreciate the significance that data may

soon play in the setting of policy.

In 2004, the Criminal Law Committee of the Judicial Conference endorsed a strategic approach
that the probation and pretrial services system be organized, staffed, and funded in ways to
promote mission-critical outcomes; and that the capacity be developed to empirically measure
the results.”” Following up on this commitment to measurable results, the Criminal Law
Committee has embraced the use of evidence-based practices in the supervision of defendants
and offenders,*® and in formulating its budget requests and in making programmatic
decisions.”’

To this end, the Office of Probation and Pretrial Services at the Administrative Office of the
United States Courts has distributed grant funding to eighteen offices in sixteen districts to
implement evidence-based supervision practices.”® These districts have introduced programs
such as risk/needs assessment,*® motivational interviewing,50 cognitive-behavioral
techniques,’’ offender workforce development,52 and reentry programs based on drug court

** Barack Obama, Inaugural Address (Jan. 20, 2009), available at:
http://www.cnn.com/2009/POLITICS/01/20/obama.politics/index.html.

* )CUS-SEP 04, p. 15.
46

JCUS-SEP 06, p. 19.
47

JCUS-SEP 07, p. 14

*® See John M. Hughes. Results-Based Management in Federal Probation and Pretrial Services, FEDERAL PROBATION 12
n.10 (Sept. 2008) (identifying participating districts).

* see, e.g., Christopher T. Lowenkamp, et al., Adhering to the Risk and Need Principles: Does it Matter for
Supervision-Based Programs? FEDERAL PROBATION 3-8 (Dec. 2006) (concluding that accurate identification of offender
risk and need is important for effective non-custodial supervision, such as that conducted by federal probation and
pretrial services officers); Scott VanBenschoten, Risk/Needs Assessment: Is this the Best We Can Do? FEDERAL
PROBATION 38-42 (Sept. 2008) (calling for improvements upon existing risk/needs instruments).

*% see, e.g., Michael D. Clark, Motivational Interviewing for Probation Staff: Increasing the Readiness to Change,
FEDERAL PROBATION 22-28 (Dec. 2005) (suggesting that skillful use of motivational interviewing by probation officers
can significantly increase the likelihood of long-term behavioral change among offenders); Melissa Alexander et al.,
Motivational Interviewing Training in Criminal Justice: Development of a Model Plan, FEDERAL PROBATION 61-66
(Sept. 2008) (identifying stages of motivational interviewing training and outlining a model implementation
training plan for districts).



models.”® Other districts within the probation and pretrial services system are employing these
interventions, as well. While the impact of these interventions on federal recidivism data is not
yet known, a cost-benefit analysis conducted by the Washington State Institute for Public Policy
(WSIPP) suggests that a number of these initiatives not only reduce recidivism at the state and
local level, but curb reoffending by such a margin that even more-expensive programs are
sometimes cost effective.*

Type of Intervention % reduction in Benefit Benefit Costs Total (Benefits
Crime (# studies) to victims to public minus costs)
Intensive supervision: treatment-oriented programs -16.7% (11) $9,318  $9,369  $7,124  $11,563
Cognitive-behavioral therapy in prison or community -6.3% (25) 85,658  $4,746  $105 $10,299
Drug treatment in community -9.3% (6) $5,133  $5,495  $574 $10,054
Adult drug courts -8.0% (57) $4,395 $4,705  $4,333  $4,767
Employment and job training in the community -4.3% (16) $2,373  $2,386  $400 $4,359
Electronic monitoring to offset jail time 0% (9) S0 ] -5870 $870
Intensive supervision: surveillance-oriented programs 0% (23) $0 SO $3,747  -$3,747
Adult boot camps 0% (22) S0 S0 n/e n/e
Domestic violence education/cognitive-behavioral treatment 0% (9) $0 S0 nfe nfe
Life Skills education programs for adults 0% (4) N $0 n/e n/e

Thus, intensive treatment-oriented supervision programs cost $7,124 more than alternative
programs, but they reduce recidivism by 16.7% according to 11 different studies, and thereby
save victims $9,318 and save the taxpaying public $9,369. The net effect is that programs of this
kind appear to save a net $11,563. Of course, other programs (such as surveillance-oriented
intensive supervision) have no significant effect on recidivism and impose additional costs (the
net totals for surveillance-oriented intensive supervision were not evaluated by WSIPP).

Although the Criminal Law Committee has not endorsed the WSIPP study or the correctional
interventions evaluated therein, it has repeatedly endorsed the use of evidence-based

* see, e.g., Chris Hansen, Cognitive-Behavioral Interventions: Where They Come from and What They Do, FEDERAL
PROBATION 43-49 (Sept. 2008) (outlining origins and applications of cognitive-behavioral therapy, and discussing its
application to the federal probation and pretrial services system).

*2 See, e.g., Jack McDonough & William D. Burrell, Offender Workforce Development: A New (and Better?)
Approach to an Old Challenge, FEDERAL PROBATION 71-76 (Sept. 2008) {discussing relationship between employment
and recidivism, and describing efforts to establish a workforce development program).

% See C.A.R.E. Program Summary, at:

http://www.rashkind.com/alternatives/dir_09/Sorokin CAREProgSummary.pdf (describing District of
Massachusetts program modeled on drug court principles); see also Daniel W. Close, et al., The District of Oregon
Re-Entry Court: Evaluation, Policy Recommendations, and Replication Strategies, at
http://www.ord.uscourts.gov/ReentryCourtDoc.pdf (providing evaluation of District of Oregon program}.

* see Steve Aos, et al., Evidence-Based Public Policy Options to Reduce Future Prison Construction, Criminal
Justice Costs, and Crime Rates, at: http://www.nicic.org/Library/021948 (evaluating evidence-based criminal
justice initiatives with a cost-benefit analysis).
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practices.”® Accordingly, probation and pretrial services officers across the country are trying to
use social research to better supervise defendants and offenders. A national risk/needs tool is
already in development, and will allow probation officers to tailor evidence-based interventions
to the specific criminogenic risks and treatment needs of each individual offender. Having
reliable data about sentencing and recidivism would enable judges to impose evidence-based
sentences and would enable probation officers to implement those sentences in a way that
maximizes their effectiveness.

Interestingly, many of the evidence-based initiatives being implemented by probation and
pretrial services offices share common goals and methodologies with the initiatives explored by
the Sentencing Commission at its 2008 Symposium on Alternatives to Incarceration.”® As
alternatives to incarceration are studied by the Sentencing Commission, the Executive Branch,”’
and the Congress, meaningful sentencing data will be essential to these efforts, as well.

| hope that the Sentencing Commission uses the twenty-fifth anniversary of the SRA to reflect
on the sentencing guidelines and ways that they can be improved to guide judges after Booker,
but | also hope that the Commission remains attentive to the essential role that data will play in
the criminal justice system as government agencies look for interventions that work and that
use resources in a thoughtful and effective manner.

> See supra notes 45-47.

> See United States Sentencing Commission, Symposium on Alternatives to Incarceration, available at:
http://www.ussc.gov/SYMPO2008/NSAT! 0.htm (providing materials distributed at July 14-15, 2008 symposium).

*7 See Blueprint for Change: Obama and Biden’s Plan for America 65 (2008), at:
http://www.barackobama.com/pdf/ObamaBlueprintForChange.pdf (identifying reduction of recidivism by
providing support to ex-offenders and expanded use of drug courts as key criminal justice goals).
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Thomas Bishop
Chief Probation Officer
Northern District of Georgia

Mr. Bishop graduated in 1984 from Ashland University, in Ashland, Ohio, with a degree in
Business Administration. Upon graduation, he became employed as a State Probation Officer in
Waycross, Georgia. In 1988, Mr. Bishop was hired as a U.S. Probation Officer in the Northern
District of Georgia where he assumed both supervision and presentence duties. In 2005, he was
selected Chief U.S. Probation Officer.

Prior to becoming Chief, Mr. Bishop was an FJC Instructor and presented supervision related
programs nationally. He also provided local training on guideline revocations, conducting
searches, drug/alcohol treatment, and the Monograph 109. He was a member of his district’s
Search Team for 8 years, leading it the last 3 years.

Tom is a 1999 graduate of the FJC Leadership Development Program.



THOMAS W. BISHOP
CHIEF U.S. PROBATION OFFICER
NORTHERN DISTRICT OF GEORGIA
TESTIMONY BEFORE U.S. SENTENCING COMMISSION
FEBRUARY 10, 2009

I am honored to be selected to participate in the regional hearings in recognition of
the 25" anniversary of the passage of the Sentencing Reform Act of 1984. In
preparation of my participation on the panel “View from the Probation Office,” I
spent considerable time interviewing officers responsible for interpreting and applying
the guidelines. My testimony will provide an overview of their comments and
suggestions regarding the guidelines and Booker. I will touch on the role of probation
officers in light of Booker, and discuss some specific recommendations, which include:

1) Establishing policy which would require parties to provide probation officers prior
notice of their intent to request a variance. This would allow officers time to verify
information, related to a variance, prior to sentencing.

2) A recommendation which involves the lowering of penalties involving cocaine and
crack and a recommendation to Congress to consider reducing the drug mandatory
minimums.

3) A recommendation to increase the penalties involving fraud related offenses. I will
speak of the increase of this activity in our community and the damage it is causing
not only locally, but nationally.

4) I will close by discussing the American Bar Association’s recommendation to
amend Rule 32 of the Federal of the Federal Rules of Criminal Procedure. The
amendment, which we oppose, would require officers to provide copies of all
documents received during the course of an investigation to opposing parties. The
same amendment would require probation officers to provide a written summary of
all oral information received during the course of an investigation to all parties.

Thank you for the opportunity to share a “View from the Probation Office.”
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Nicole Kaplan
Assistant Federal Public Defender
N.D. Ga.

Nicole M. Kaplan is an Assistant Federal Public Defender in the Northern District of Georgia.

Ms. Kaplan is a frequent presenter at CLE programs for indigent defense lawyers practicing in
federal court. She is a former law clerk to the Honorable Stanley F. Birch on the United States
Court of Appeals for the Eleventh Circuit and the Honorable C. Christopher Hagy, Magistrate

Judge for the Northern District of Georgia. Ms. Kaplan obtained her juris doctor cum laude

from Georgetown University Law Center and her Bachelor of Arts with honors from Goucher
College.



Testimony of

Alan Dubois
Senior Appellate Attorney, Eastern District of North Carolina
and
Nicole Kaplan
Staff Attorney, Northern District of Georgia

Before the
United States Sentencing Commission

Public Hearing on “The Sentencing Reform Act of 1984: 25 Years Later”
Atlanta, Georgia
February 10, 2009

We thank the Commission for holding this hearing and for inviting us to testify
regarding how the federal sentencing system is working twenty-five years afier the
Sentencing Reform Act was enacted, and what changes should be made to improve it.

I The Sentencing Reform Act of 1984 Held Enormous Promise.

The vision of sentencing reform was that the Guideline system would fairly,
efficiently and effectively satisfy all of the purposes of sentencing. The guidelines would
allow individualized sentences and would avoid unwarranted disparities. Sentencing
would be more transparent and predictable. The guidelines would encourage the use of
effective non-prison alternatives particularly for non-violent first offenders, and the
guidelines would be formulated to minimize prison overcrowding. The Commission
would continually measure whether these goals were being met, and would revise the
guidelines and policy statements if they were not. This continuing evolution would be
based on judicial sentencing decisions, consultation with experts and all stakeholders in
the cn’mix}al justice system, empirical research, and developing knowledge of human
behavior.

Judges were to play an essential role in the guidelines’ continuing evolution:
“[TThe very theory of the guidelines system is that when courts, drawing upon experience
and informed judgment in cases, decide to depart, they will explain their departures,” the
“courts of appeals and the Sentencing Commission, will examine, and learn from, those
reasons,” and “the resulting knowledge will help the Commission to change, to refine,
and to improve, the Guidelines themselves.”> The Commission would not “second-
guess{] individual judicial sentencing actions either at the trial or appellate level,” but
instead would leam “whether the guidelines are being effectively implemented and revise

128 U.S.C. §§ 991(b), 994(f), 994(g), 994(m), 994(0), 995(a)(12)-(16).

? United States v. Rivera, 994 F.2d 942, 949-50 (1st Cir. 1993) (Breyer, J1.).



them if for some reason they fail to achieve their purposes.” In this way, the Guideline
system would “reflect current views as to just punishment, and take account of the most
recent information on satisfying the purposes of deterrence, incapacitation, and
rehabilitation.”*

1L That Promise Was Not Fulfilled.

Judicial feedback was suppressed by the Commission’s many prohibitions and
restrictions on acceptable grounds for departure, the near complete limitation on
departures to those allowed by the Commission, and overbearing appellate review.
Judges were forbidden from considering whether the guidelines accomplished sentencing
purposes, avoided unwarranted disparities, or appropriately took account of individual
circumstances, and were required to impose sentences they believed were unfair and
ineffective.’

Instead of evolving through a dialogue between judges and the Commission,
consultation with all stakeholders, and expert research, the guidelines were
overwhelmingly driven by the wishes of the Department of Justice (DOJ) and its allies in
Congress.’ DOJ actively lobbied the Commission and Congress for lengthier sentences
on the theory that heavy penalties were needed to coerce cooperation and guilty pleas,” or

3 S. Rep. No. 98-225 at 178 (1983).
‘1d.

3 See United States v. Tucker, 386 F.3d 273,277 (D.C. Cir. 2004) (“To the extent the district
court based the departure on its belief that the sentence was unjust, it relied on a factor that is
clearly impermissible under the Guidelines.”); In re Sealed Case, 292 F.3d 913, 916 (D.C. Cir.
2002) (“Disproportionality does not, in itself, provide an appropriate basis for a downward
departure.”); United States v. Goff, 20 F.3d 918, 922 (8th Cir. 1994) (Heaney, J., dissenting) (by
rejecting distric