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Preserving the Constitutionality of Federal Sentencing Guidelines 
 

Professor Michael Goldsmith: Outline of Remarks before the U.S. Sentencing 
Commission, November 16, 2004 

 
1. An adverse Supreme Court decision will require joint Commission-Congressional 
Action 
 a. The Commission must ensure that Congress is fully informed of the extent 
to which the guidelines have achieved the goals of the Sentencing Reform Act. 
   
 b. This means correcting the common misperception that the guidelines have 
failed to achieve these goals. 
 
 c. Public Relations Campaign 
  ----   educate Congress about recent surveys demonstrating generally 
favorable judicial attitudes towards the guidelines.   
 
  ---- American Bar Association’s Blakely Task Force draft report states 
that “the federal criminal justice system is better off with sentencing guidelines than 
without sentencing guidelines.” 
 
  ----- Head off enactment of new mandatory minimums by ensuring 
Congressional awareness of existing severe guideline penalties. 
 
  ---- Commission should take advantage of legislative lame duck lull to 
prepare staff reports documenting the degree to which the guidelines have (1) reduced 
unwarranted sentencing disparity; (2) improved sentencing fairness by promoting 
proportionality of penalties, and certainty and openness in sentencing. 
 
2. Potential Options 
 
  Threshold Consideration: The Need for Commission Unanimity! 
 
 a. The “Bowman Fix” – raising the top of each guideline range to the current 
statutory maximum. 
   This approach technically conforms to Blakely by ensuring that no 
specific offense characteristic can increase the statutory maximum (as defined by 
Blakely).  However, it creates unduly broad sentencing ranges within many guideline 
offense levels.  In some cases, the range can exceed 20 years.  Further, it’s really a one 
way street in favor of the prosecution.  Finally, it invites the Supreme Court to revisit its 
decision in Harris, which approved increasing minimum penalties without a jury 
determination. 
 
 
 b. Redefine the Guidelines working from the top down. 
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   Rather than establishing base offense levels (BOL) subject to 
upward adjustments based upon aggravating specific offense characteristics, substitute 
maximum offense levels (MOL) subject to reduction for mitigating specific offense 
characteristics. 
   Burden of proof on mitigating factors can be placed on defendant. 
   This approach would not violate Blakely, and finds substantial 
support in Supreme Court precedent, which allow the defendant to carry the burden of 
proof for affirmative defenses.  See Patterson v. New York, 432 U.S. 197, 206-07 (1977). 
 
   However, it too would unduly favor the prosecution and also 
requires the Supreme Court’s continued adherence to Harris. 
 
 c. Blakelyize the guidelines – require a jury finding for each specific offense 
characteristic potentially producing an increased guideline level, 
 
   This will produce enormous complexity: 

i.e.,    in effect, it absorbs the guidelines into the federal 
criminal code. 
 
Need to include soc’s and adjustments in grand jury 
indictments 
 

    Need to instruct grand jurors on soc’s and adjustments 
 
    Complex Rule 29 Motions to Dismiss 
 

Complex jury instructions, incorporating the guidelines, at 
trial 
 
Potential prejudicial effects from admitting evidence of 
relevant conduct at trial --  bifurcated criminal trial 
becoming matters of routine 

 
 d. Blakelyize the guidelines partially 

Option (1) -- Require a jury finding for (1) the most 
frequently employed specific offense characteristics and (2) those 
crimes in which quantity determinations drive the sentence (i.e. 
drug quantity and monetary loss). 

 
Reduce the remaining specific offense characteristics to 

discretionary status (i.e. recommended rather than mandatory 
adjustments within the guideline range). 

. 
 
Option (2) – Don’t just Blakelyize the guidelines; Simplify! 
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Seek a statutory amendment increasing the 25% rule to 
33% - 50%.  This will reduce the number of offense levels, allow 
courts to exercise broader discretion, and likely decrease the rate of 
judicial departures.. 

 
Identify the most commonly used soc’s and build them into 

the base offense levels.  This will produce an increase in sentences 
commensurate with the value of these soc’s.  (The Commission has 
previously employed this approach for other guidelines.) 

 
Treat the absence of these soc’s as mitigating factors 

warranting reduced guideline levels. 
 
Blakelyize the remaining less frequently used soc’s that are 

sufficiently important to retain; discard the rest. 
 

Benefits of Above: 
 Simplifies 
 Expands judicial discretion 
 Sentence increases may dissuade Congressional 

enactment of mandatory minimums 
 Still provides some opportunity for mitigation. 
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