JUDGE HINOJOSA: Thank you dl very much, and well go on to the next pandl.

Our next pand is people in different fields but who have come up with ideas, with specific
suggestions, and their thoughts on suggestions, and we have Professor David Y dlen, who is a Professor
at Hofstra University School of Law, making a quick appearance; Professor Bowman, Frank O.
Bowman, Professor at Indiana University School of Law; James E. Felman, a partner at Kynes,
Markman & Felman, and used to work very hard with the Practitioners Advisory Group that works
with the Commission; and Mr. Mark Oder, who is an Associate Professor at Baylor Law Schooal,
which isvery doseto Audtin.

Well gart with Professor Yellen.

MR. YELLEN: Thank you, Judge. Thank you for the invitation to testify again before the
Commission. It'sbeen awhile since I've been here, and it's very nice to be here at this watershed
moment.

| have along relaionship with the Commisson, starting back when | was an assstant counsd to
the House Judiciary Committee in the 1980s, when the guidedines were first promulgated, and
continuing through my academic career. Infact, | consder mysdlf to have been the Commisson's
lawyer on one occasion when | unsuccessfully defended in the Supreme Court in United Statesv.
LaBonte, the Sentencing Commission's revisons to the career offender provison. And | continue to
have greet respect for the members and staff of the Commission with whom I've worked over the
years.

| should also mention that Frank and I, as | think many of you know, are serving as co-
reporters to a Sentencing Initiative sponsored by the Condtitution Project, a nonpartisan, Washington-
based, nonprofit organization affiliated with Georgetown University. The Sentencing Initiativeis co-
chaired by former Attorney General Ed Meese and former Deputy Attorney Genera Phil Heymann,
and we're hard at work with a broad bipartisan group trying to develop recommendations for
sentencing, particularly at the federd levd, after Blakely and Booker and Fanfan. | should mention that
both Frank and | are obvioudy here speaking on our own behaf and not on behaf of the Condtitution
Project.

| have often heard that the Chinese word for "crisis’ is made up of the characters reflecting both
danger and opportunity. And | think it's not an overstatement to say that the federal systemisin or
facing acrigsright now. But it's facing both of those parts of the Chinese structure of the word "crisis”
The danger | think isobvious. Congress, unfortunately, in my view--the consensus and codlition that
led to the establishment of the Sentencing Reform Act was abrief one. It evaporated dmost as soon as
the ink was dried on the Sentencing Reform Act of 1984 with the mandatory minimums that began to
be passed, the restrictive directives that have been directed at this Commission, and what for meisthe
lowest moment in the higtory of the federal sentencing reform movement, the PROTECT Act. Sothe
danger is gpparent that Congress may respond to this crisis by doing any number of thingsthat | think
would be poor policy.

The opportunity is that it's not very often that a well-established system gets afresh look. It's
very hard to generate the enthusiasm for many Members of Congress to pay attention to this stuff, as
you well know. And now it's being forced upon us, and athough bad things may happen, there's aso
the opportunity, at least, for some fresh thinking and some good ideas to come out.

Just very briefly, thisiswhat my road map would be in the sense of you counting heads of what
wedl think. | agree with alot of what was sad inthefirst pand. | think it'simportant to go dowly




while the courts define the contours of the post-Blakely world. | think that some verson of Blakeyizing
the guiddinesisfar preferable to any of the other options that are out there. | think it's essentid that the
guiddines over time be sgnificantly smplified. And dong with that, there ought to be a moderate
increase in the guiddines flexibility.

More broadly, | think the gods of sentencing reform ought to be somewnhat redefined to be
morein line with the more modest, attainable objectives that have led--that many states have
successfully pursued over the last 20 years.

And, finaly--and thisis my main point here today--I think that the Commission hasto
vigoroudly, courageoudy, boldly engage Congress and educate Congress as to the vadue of this
approach.

Let me just spend my remaining couple minutes talking about the last two points: the god's of
sentencing reform and what the Commission should do in connection with Congress.

| think by far the two mgor problems with the federd sentencing system today are, number
one, the mandatory minimums, which obvioudy you bear no respongbility for; and, second, the overly
ambitious nature of the federd guiddines. And there are many sources of that, and thistiesin very
much to the complexity of the guiddines. Some of it was necessary. Federa guidelines have to be
more complex than state guiddines, if for no other reason than the absence of a coherent crimina code.
But there are other reasons why the federd guiddines are so complex and sorigid. Part of it was the
intellectud aspirations of some of the origind members of the Commission and those who were guiding
them in the process. There are other reasons as well which I'll explain alittle more in detail in writing.

But | think if you look at what the states have done, they have been so successful in crafting
guidelines that have rounded out the edges, have gotten rid of the disparately high and low sentences
without trying to micromanage dl of the decisonmaking and without getting fixated on a very narrow
definition of digparity.

| was recently at a presentation regarding the new D.C. advisory guidelines, and let me say that
| share the view of the earlier pand that advisory guiddines do not make sense in the federd system
because of how far-flung it isand | don't think it would be much guidance a dl. Inthe D.C. system,
obvioudy every judge in the system isin the same courthouse. They dl have lunch together. Therésa
culture of compliance that may well develop that wouldn't in the federd system. But what's most
intriguing about the D.C. guiddlines for federd purposesiswhat their goa was. Their god wasto take
the 25 percent of the highest sentences and the 25 percent of the lowest sentences and bring them into
the middle.

That's sort of the sum totd of what their god was, not to very carefully micromanage every
sentencing decision, not to build up an elaborate system of rulesthat's essentiadly designed to prevent
prosecutors from entering into overly lenient pleabargains. | would have left thet issue, if it's a problem,
| would have l€eft that to the Justice Department to regulate. And | think that going forward, smpler
guiddines that are more based on the offengve conviction with sufficiently broad ranges to alow judges
to aggravate or mitigate sentences on appropriate circumstances would be much more the way to go.

Now, the big question is whether Congress is going to give you the time and the statutory tools
to do that, and | have to confess I'm not extremely optimistic about that for reasons that we al know.
But | think if it's going to hgppen--and | think it will happen over time. | think over time Congress
attitude toward sentencing will change, just like many conservetive Sate legidatures with admittedly
greater financid pressures than the federal system faces have built in more flexibility. But that's not



going to happen unless this Commisson takes avery activig role, including taking some chances of
being dapped down by Congress when you say, in the polite deferentid way that I'm sure you can,
when you tell them the knowledge that has been built up in the federd system and the date systems
leads you to conclude.

| know for mysdlf, the times | was persondly most proud of the work the Commission did, and
not just because | agreed with what you said on those two occasions, was first when the mandatory
minimum report was written in the early '90, which | think is gill abrilliant exposition about everything
that's wrong with mandatory minimum pendlties as a bass for sensible sentencing reform; and then,
second, when you attempted to reduce the disparity in the treatment of crack and powder cocaine.
That proposal obvioudy lasted dl of five minutes before a Democratic Department of Justice spoke out
vigoroudy againg it and killed it. But | think that's the kind of bold leedership thet is essentid e this
moment, and | think that the basic contours of asystem, if we were creating it today from gart, | think
it's pretty clear that there's avery broad consensus that it would be a smpler, more flexible guideine
system than the one we currently have today. And | urge you to point in that direction in your dedings
with Congress.

With al due respect to my good friend Frank--were working very closely together--1 don't
think the proposal that somewhat reluctantly bears his name is the way to go, for alot of the reasons
that were Sated earlier. Imaginethat if in only 10 percent of the cases judges exercised this new
discretion to go as high as they want up to the statutory maximum, that to me would be adisagter in
terms of uniformity and fairness. And | don't think that any system that only regulates the bottom of the
sentencing range and not the top of the sentencing range isthe right way. | would prefer that in this
interim period that Blakelyizing the guiddines moves forward rgpidly. | think pleabargaining will work
to get rid of mogt of the difficult issues. | would hope the Justice Department would in this period,
because of these specid circumstances, dlow prosecutors to have alittle more flexibility to bargain
about particular factors than they have in the past, and that would give you the year or two necessary to
work on a comprehensive smplification project.

Thank you.

JUDGE HINOJOSA: Thank you, Professor Yéelen.

Professor Bowman? Or isit Professor Fix?

[Laughter.]

JUDGE HINOJOSA: Go ahead, Sir.

MR. BOWMAN: 1 think | deserve extratime or something.

[Laughter.]

JUDGE HINOJOSA: At least equdl.

MR. BOWMAN: Thank you, as dways, for inviting me. It'sadways apleasure to be here to
see S0 many good friends and colleagues from years of doing work in this area.

| will get around to talking about what | prefer to call "topless guiddines” or as Doug Berman
christened them, "guidelines gone wild." But | want to step back a moment and talk alittle bit more
generdly for afew minutes.

Aswe dl know, crimina sentencing is amessy and imprecise business, and it's very difficult to
draft rules of genera gpplication covering so many different kinds of conduct committed by so many
different kinds of offenders under so many different circumstances. It's even harder to gpply these
generd rules to thousands of individua cases with any assurance that these sometimes divergent



objectives of controlling crime, ensuring that punishment is proportiond to the offense, achieving
reasonable equity between smilarly and dissmilarly Stuated defendants are going to be even roughly
achieved.

Over the last ten years or so of thinking about this messy and imprecise business, I've arrived a
one overriding conclusion about the design of sentencing systems, and that conclusion can be expressed
both postively and negeatively.

The positive way to put it isthat a sentencing system in which authority, both the authority to
make sentencing rules and the authority to mandate sentencing outcomes in particular cases, a
sentencing system in which these kinds of authority are distributed reasonably evenly among the
inditutiona sentencing actorsis likely to work pretty wel over time.

Expressad negatively, my generd conclusion after dl these yearsisthat any systlem which
concentrates sentencing authority disproportionately in the hands of one or even two indtitutiona
sentencing actorsis headed for trouble.

This perspective | think explains agreet ded of federal sentencing policy over the last few
decades. For example, the principd critique of the pre-guiddines federal sentencing system was thet it
concentrated too much power in the hands of individua sentencing judges, power that was
uncongrained either by a priori legidative rules or even by post-hoc gppellate review. This critique
was, as we know, somewhat overdated inasmuch as it ignored the counter-balancing effect of back-
end release authority of parole boards. But it is, nonetheless, true that the old system gave neither
Congress nor prosecutors nor gppellate courts nor defendants any meaningful power to either set or to
dispute sentences.

The Sentencing Reform Act was designed to remedy the old system's indtitutional imbalance.

In theory, it distributes sentencing authority in an extreordinarily sensbleway. At the rulemaking leve,
it crested you, the Sentencing Commission, which was to serve as an expert neutral rulemaker,
reasonably insulated from direct political pressure, but equally importantly, serving as aforum for policy
debate among the other indtitutional actors.

Congress was supposed to have ultimate authority over the Commisson's rules but would in
theory stay out of the details of sentencing policy, or at least would give substantial deference to your
conclusions.

Prosecutors would have a seet at the Sentencing Commission table to have their views on rules
and policy heard. Prosecutors, of course, dso gained an immense measure of authority over particular
sentences because the guidelines are mandatory, they're fact-driven, and prosecutors are largely in
control of sentencing facts.

Nonetheless, the Department of Justice was intended to be only one among many voices a the
rulemaking level, and the relevant conduct rules were designed to ensure that prosecutors didn't
manipulate their contral of the facts into absolute control of sentencing outcomes at the individua case
leve.

Trid judges, as we know, lost their former plenary authority over front-end sentencing. But
gppellate judges gained an unprecedented role in sentencing through the review function. And even trid
judgesredly retained, at least in theory, substantia sentencing discretion through the unconstrained
power to sentence within ranges, through the departure power, and through the hidden but, | would
submit, very red power, de facto discretionary authority that they are given in the power to find
sentencing facts. And, of course, the act affected other ingtitutional players as well--the probation



officers and parole boards. But that's a story for another day.

Now, as you know, I've long been avoca supporter of the guideline system and this
Commission. However, the last year or 0 I've come, reluctantly, to the conclusion that the guiddine
systemn as now congtituted has failed and needs to be substantialy overhauled or replaced. Its principa
subgtantive failures, in my view, are two:

Firgt, the guidelines rulemaking power has become a one-way upward ratchet in which the
sentences nomindly required by the rules are raised eadily and often and lowered only rarely and only
with the greatest difficulty.

Second, there is an ever increasing disconnect between the sentences that the rules ostensibly
require and the sentences actudly imposed as dl the front-line sentencing actors find ever more excuses
and mechanisms for evading the rules.

The government in particular has increasingly treated the guiddines and other sentencing laws
less as binding rules for determining actud sentences and more as a set of levers to induce cooperation
and manage casd oads through plea bargaining.

The substantive failures of the guiddines system have occurred because the ingtitutiona balance
the Sentencing Reform Act was supposed to create has broken down. The power that pre-guidelines
was concentrated unduly in the hands of tria judges and parole boards has migrated in my view to an
equaly unbaanced concentration in the hands of prosecutors at the case level and an dliance of the
Department of Justice with Congress at the policy leve.

The day-to-day redities of the sentencing policymaking environment are, of course, too familiar
to this group to require any eaboration from me. And, likewise, this audience knows quite well the
degree to which prosecutors can exercise control over sentencesin particular cases. It may be worth
pausing, however, to andyze how the current Stuation evolved from the very different vison of the
designers of the Sentencing Reform Act and the Commission. The three most important factorsin my
view are. complexity, arigidity or mandatoriness, and, of course, money. And | want to spend alittle
bit of my time talking about complexity because we dl tak about that alot, for avariety of reasons, but
| think even as much aswe talk about it, complexity'srolein dl of this may be somewhat
underappreciated.

Of course, lots of people have criticized the guiddines for being more complex than they need
to be. But to the extent that those critics have clams the guiddines are too complicated to understand
or goply, | think they're wrong.

Nonethdess, complexity isin my view the centrd flaw of the federd system, but for entirely
different reasons. Complexity in combination with mandatoriness has two ingtitutiond effects. At the
digtrict or case level, complex, binding, fact-based rules transfer authority to prosecutors and avay
from everybody esein the sysem. The more different crimes that can be charged covering the same
conduct, the more mandatory sentencing provisions based on drug quantity or weapon possession or
second offender status the prosecutor can choose to charge or not charge, the more complex the
guiddine sentencing scheme is, and the more aggravators and mitigators might apply to any sngle class
of case. The more fact-based decision points there are between case intake and sentence imposition,
the greater direct control prosecutors will exercise. The fewer such decison pointsthere are, the less
direct control prosecutors exercise.

Now, at the policy and rulemaking level, complexity aso has abad effect. It providesa
mechanism for both the Department of Justice and Congress to fiddle with sentences. The natural



inclination of al prosecutorsisto seek tougher rules. That's just the way prosecutorstend to fed. And
they know that they de facto have a power now to employ the tougher rulesif they think it's
inappropriate to do so.

Likewise, the palitical incentives for Congress are in the direction of being tough on crime, but
in avery Smple sentencing system, there are very few ways for ether the Department of Justice or
Congressto express their ingtincts. If there were six or ten levels on the offense table--six or ten
offense levels on the table rather than 43, Congress could only push sentences up for the crime du jour
S0 far and so often before exceeding the balance of the plainly ridiculous.

The guiddines complexity, therefore, has been a primary course of the evolving inditutiond
imbalance, the other obvious factor, of course, being money, the lack of budgetary congraints that have
forced dtate legidators to reconsder some of their excess.

So where does dl thisleave usin the wake of Blakdy? Sadly, I'm not redlly surethat | have
much to offer that | haven't said or written before. Despite dl the thrashing around in the last five
months, the congtitutional prognosis for the guidelines and options for what comes after [ooks pretty
much the same to me asit did on June 25th. In sum, | suspect, with everyone e se, that Booker is going
to invaidate the guidelines, at least as now applied. The question with which the Court iswrestling is
remedy. They basicaly only have two choices, redly, broadly speaking, though there are lots of sub-
posshilities one of them, Blakdyize the guiddines; or, two, find that the guiddines are unseverable
from the process of post-conviction judicia fact-finding, and through the whole darn thing out and, |
suppose, convert the guideines into some advisory or--essentialy purely advisory system.

In my view, Blakdyization isabad idea, even if Congress-even if the Court essentidly requires
ustodoit. It'snot only difficult and complex, but the rulemaking process, of which | have just been
critica, that produces the bad policy outcomes would stay the same. The same incentive structures are
in place. The same complexity exists. And, indeed, the ingtitutiona problemsin my view have become
more exacerbated because, in my view, a Blakelyized system gives even more authority to prosecutors
than now exigts and certainly amost takes the judges completely out of the sentencing game, because
under a Blakdyized system operating the current guiddines, judges would have virtudly no control
whatsoever over any sentencing decison at al, except the ultimate sentence, the range a which the
parties negotiated.

| think in answer to Commissioner O'Neill's question, | think you get more disparity than either
the current system or the so-called Bowman fix. | think thisis a system that would be worse in most
every respect than the current one.

For reasons that have been enunciated by others, | think advisory guiddines are abad thing. |
think they would be an interesting short-term solution if we could get them for ayear and a hdf or two
yearsto see what judges will do. But | think that's politically unlikely, and long term, it's bad because,
again, it crestes an ingtitutional imbaance. It not only would, as some people suggested earlier, revert
to the Stuation that existed pre-guidedines, inasmuch as it would give judges very wide authority to
sentence, but in a Stuation in which the guideines are advisory, weve thrown out parole and there's
now no back-end congraint on front-end judicid sentencing discretion.

| think the upside-down guiddine suggestion is unseemly and unworkable. In my view, the so-
caled topless guidelines or, God help me, the Bowman fix if something has to be done in the near term
remains the best and mogt attractive solution, not because it's great, but because it is the one thing that
most closdly replicates the system that we now have, a syslem which, asI've said, I'm no longer



confident is good enough to survive. But | dso think that this so-caled Bowman fix, the topless
guiddines, isinfinitely preferable to Blakelyization. It's preferable to advisory guiddines, and it's
certainly preferable to what Paul Rosenzwelg earlier suggested Congress might well do if Ieft to its own
devices.

I've probably taken more than my share of time, so I'm going to stop right here and leave for
guestion time any cross-examination you may wish to engage in about the aleged Bowman fix.

JUDGE HINOJOSA: Mr. Feman?

MR. FELMAN: May | use my time to cross-examine Mr. Bowman?

[Laughter.]

MR. FELMAN: Thelast time | was here before you dl, | thought that it would be my last and
did not expect to be back here and certainly not this soon. And then Blakely was decided, and after
about, | guess, aweek of just being in afunk and thinking about the 16 years of my career down the
toilet that 1've used in specidizing in this stuff and looked at the contract that said that | owed $70,000 if
| didn't run aguidelines seminar next May, then | sort of, you know, settled down and | thought, you
know, | redly have some duty to mysdf to get back involved in this and, unfortunately for my partner,
have done so with avengeance. Now, | guess, I've been fortunate enough to be asked to chair the
ABA's Sentencing Committee, and I'm a member of their Blakely Task Force with Professor Sdtzburg,
and it's been aredal honor to get to know him and work with him, and Frank and Dave were kind
enough to ask meto join their Congtitution Project group. So now |'ve been doing Blakely.

| don't know whether anything I'm going to say today ismy own origina thought. I've talked to
S0 many people about so many of these different issues, but | do think that among most everybody that
| talked to, thereis at least some genera consensus on at least five things, and | think amost everybody
who's testified, with the exception of Frank, has basicaly agreed with al five of thesethings. And |
think Frank agrees with most of them.

Number one, the federd crimind justice system is better off with Sentencing Guiddines than
without them. | guess there are some people who push for the advisory approach but not too many. |
think most people fed like guidelines are better than no guiddines.

Number two, the only way to redlly have meaningful Sentencing Guiddines in the sense that
you're cabining both the high and the low end after what we expect to be the Supreme Court's ruling, is
to present additional factual issuesto ajury. | don't know of any other way to do it and have whét |
cal guidelines, and guidelines to me mean that there's both atop end and alow end. That's what
guiddinesmeanto me. A system in which therés only alow end looks like aredly complicated,
cumbersome system of mandatory minimumsto me. | don't cal that guiddines.

| think the only way to have guidelines after what the Supreme Court is about to tell usisto
pick some facts and put them to ajury and to have the result of that system yield some sentencing
range.

The third point about which | think there's basic consensusiis that the present Sentencing
Guidelinesin their exigting form are unduly complex for that purpose. They were never written for that
purpose, and, sure, you might be able to make it work. Y ou might be able to put dl that Stuff to ajury,
and I'm sure we probably could find someway to do it if we had to. But | think the generd consensus
isthat that redly isn't how they were intended and we redlly need to amplify them tremendoudy if were
going to sart putting thingsto juries.

Number four is, | guess, related to that, which is that you need to reduce the number of factors



that cause the range to be determined. Y ou need to probably reduce dramaticaly the number of

offenseleves. It seemsto me unnecessary to have a system that is so complex that it alows juriesto
dice culpability 43 different ways. Y ou know, | ran some numbers and--in any event, there needs to
be a reduction in the number of offense levels, the number of factors that were going to put to ajury.

Number fiveisthat the result of that Smplification and the reduction in offense levelsis that
unless you want to have gaps between the ranges, the ranges need to be widened. And | ran some
numbers, and | put them in a 50 percent. Let's say we change it from 25 percent to 50 percent. If you
eliminate any overlap in the ranges, you can get it down from 43 levelsto 10. And, you know, | guess
my hope would be that the folks on the Hill would trust judges to sentence within a 50-percent range.
They don't haveto. | mean, what I'm saying doesn't require that. Y ou could tdll the folks, Listen, we
won't change it one bit, well keep the 25-percent rule and well have gaps between the ranges. And if
they redly fed tha strongly thet judges can't be trusted, fine, you know, nothing I'm saying is
incongstent with keeping judicid discretion exactly whereit isright now. It just seemsto melikeit
would be preferable to not have gapsin the ranges, and the only way to smplify and not have gapsisto
make the ranges alittle bigger. And you don't have to make them alot bigger to make it work.

So those are five points of what | think to be generd consensus out there among most of the
peoplethat | talk to.

MR. BOWMAN: What isit that we disagree about?

MR. FELMAN: | think that you believe that that is less preferable to not having--you know, to
the top--1 think | heard you say that you prefer the topless guidelines.

MR. BOWMAN: No, I--

MR. FELMAN: Okay.

MR. BOWMAN: Long term | agree with you 100 percent.

MR. FELMAN: Wadll, I'm glad you said that because | think that that's important. And | think
that that means that now everybody agrees that the long-term solution is just that which | have generdly
described, which is not my proposa, and | don't even remember whether | thought of it or not.

COMMISSIONER SESSIONS: Shall we cdl it the Bowman long-term proposa?

MR. FELMAN: | would prefer that, yes.

MR. BOWMAN: Please dont.

[Laughter.]

MR. FELMAN: Now, | wasintrigued yesterday by the discussion, though, because | had
assumed when | reed Scdlids opinion that there would be dements--that by definition if you're talking
about something that has to be put to ajury and proved beyond a reasonable doubt to them, you know,
that that would have to be an dement. And | redlly have been struggling with that. Some of the judges
that I've talked to have said, listen, some of this stuff is going to be kind of prgudicia when you put it in
the indictment and you're going to have to bifurcate and what-not. And | worry about that. | don't
know al those answersyet. It does seem to me that just because it goesin the indictment doesn't mean
thejury hasto seeit. It can be redacted. That's not the purpose of agrand jury'sindictment. It'sjust
to give defendants notice and to make sure that agrand jury has, in fact, found probable cause.

My own senseis that bifurcation would not redlly need to be routine. But | don't know. |
worry about that. | think the judges might have a better sense of that. | mean, defendants are put in
awkward stuations frequently asitis. | mean, if you're charged with first-degree murder and your
defenseis ™l wasn't thereand | didn't shoot him,” it's pretty awkward to argue in the dternative that, "If



| did, | didn't meanto," or "I did it in self-defense.”

| mean, S0, you know, the existing Stuation can sometimes cause those problems, and so given
that the dternative is you get the stat max for no reason, 1'd rather go ahead and get prejudiced by
having some stuff, you know, put to the jury. But, anyway, | worry about that issue about dements. |
probably come down thinking they need to be dements, which meansthat | think | would have
answered the question asked yesterday alittle differently. | don't think you can plead guilty to some
elements and not dl of them. | think once you cdl them eements, you're talking about now grades of
offense. And if I'm charged with first-degree murder, | don't get to go in and plead guilty to
mandaughter and call the case over. Y ou know, the government's entitled to prove their case.

| am troubled by it. I'm not clear. Last night | was rereading Scalias opinion in Blakdy, and he
actualy says even a defendant who stands trial may consent to judicid fact-finding as to sentence
enhancements which may well bein hisinterest if relevant evidence would prgudice him at trid. And
that baffled me because every other part of his opinion seemed o logicaly consstent that they were dll
elements, and thisisn't sentencing factors, you dummies, thisis dements of the crime. And you've
violated the Sixth Amendment right by moving him out of the eements and into sentencing factors. But
therésalinein his opinion that talks about somebody could conceivably plead guilty to the dements
and dill havejudicid fact-finding--it's not clear to me. And it may be that once Booker and Fanfan
well get some additional guidance. But | have been traveling on the assumption that there would be
elements, and | am troubled that--and 1've talked to a number of people about this. There doesn't seem
to be any legd precedent for some animal that has to be proved beyond a reasonable doubt to a jury,
but does not come with the other protections that are included in the Fifth and Sixth Amendments. And
| think were redly traveling on some pretty thinice if wetry to creste that new animal cdled a
sentencing factor, and | think it's going to invite alot of litigation on whether we're doing an end run
around these other parts of the Condtitution.

Unfortunately for me, the concluson that they're dements leads me to conclude that you can't
writethem. That'smy reading of Midretta. Now, | hope I'm wrong because when it comes to
sentencing policy, it'sassmple as ABC: Anybody but Congress. But | think that--I don't think you
can write dements. | think that's what Midretta sandsfor. So that'swhy | cal it codified. | ill
believe that if were going to add things that have to go to the jury, weve got to call them dements, and
they've got to be written by the Congress.

And 0, you know, | do think it's important to make the point, though, that while the Congress
was doing that, it'snot dl bad. 1 mean, thisis an opportunity to basicaly say we don't need mandatory
minimums anymore. There would be no need for any more mandatory minimums. 'Y ou would be able
to look at the particular drug quantity or whatever--1 hate--you know, | think alot of people think those
Severity levelsin some cases are too high, but nothing I'm saying today is about severity. | want to
keep everything I'm saying as gpalitica as possble. Y ou guys can fill in the numbers wherever you
want to at the end of the day. I'm just outvoted on that. But you could tell the Congress, look, there's
just no more need for a mandatory minimum because it's going to be inherent in the jury's verdict.

At the same time, you could address things like the crack/powder disparity. | mean, there
wouldn't be any reason why at that opportunity you could fix some things while you're at it, and things
that are bad wrong that everybody knows. And so it's not al bad that we have to go back to Congress
and have them enact this new system of additional elementsto goto ajury.

| want to stress, though, that thisis not jury sentencing. | think that redly confuses the issue.




Juries are not going to be told what sentence follows from the facts that they find. What were redly
not--and it redlly isn't about sentencing. | think properly understood, what were redly saying hereis
that we are adding ements of the offense, that we're redefining the crime, and that sentencing iswhat's
going to happen afterwards on the basis of the dements of these new offenses that are found to be
ether true or not true by ajury. | think that'swhat Scaliaistelling us. 'Y ou guys have taken eements of
the offense and masgueraded them as sentencing factors, and you need to put them back into the
elements.

And so it doesn't change anything about the traditiona role of judges and juries. It just makes
sure that in order to have afact that causes a change in punishment, it's got to be proved thet it's an
eement. So | don't think it changes anything about the role of juries traditiondly.

| need to address what's wrong with the so-called Bowman proposal or topless guidelines,
because that isthe other dterndiive, | think, in the short term, and even potentidly in the long--

MR. BOWMAN: Oh, leave me done, would you?

MR. FELMAN: Okay. Topless guidelines, then. Frank has aready disavowed "the Bowman
proposd,” a least as along-term solution.

Why it shouldn't be done even in the short term? First of al is obvioudy the--I can't replicate
al the discusson of the 414 opinion in Harris and what Justice Breyer may do and what Justice
Kennedy may do, but were clearly treading on some potentially uncondtitutional ground here. But
basicdly it'sjust bad policy, it seemsto me. | was stunned by the question of why anybody would think
that thisis aone-way system. Imagineif | stood before you and said how about | propose--and forget
about Blakdy. How about | propose a new system where well keep the top of dl the ranges where
they are and well get rid of the bottoms, and so judges will now be able to go aslow asthey want to,
aslong as they don't go above a certain anount?

| mean, you would think that's a one-way-looking proposa. Well, I'm sorry, you know, if
you're talking about only taking off the tops and leaving the bottoms there, it sure looks one way to me.
It will increase digparity in the long run. There are judges in my digtrict who will hammer you if you go
to trid, and they're going to make use of that. The government is going to make use of that. Wejust
talked about how they dready have so many toolsin their arsend. Now I'm goingtogotoa
prosecutor that's going to say, "If you don't plead, I'm going to tell the judge to give you 20 years."

Y ou know, of course, that's going to happen. | mean, | don't know how often. It's going to vary judge
by judge. Some of my judgeswill continue to give the low end of therange. Otherswill not. And
sometimes it will depend on what they had for breskfast, and you'll be back to the old system.

| mean, how could you possibly say that supports the views of the Sentencing Reform Act?
The only way you could do that isif you did a search and replace on the whole legidation and replaced
the word "digparity” with the word "lenience," because dl it would be about now is avoiding undue
leniency. That would be the only objective of the system. The Sentencing Commission would just be
charged with the task of identifying unduly lenient sentences and fixing them because the top end would
be out of your control and nobody would care, essentidly. | mean, it sends a message that we really
don't care about unduly severe sentences.

In the short term it may well be that judges would tend to continue to sentence where they are
because they're used to it. But think about where well be 10 years from now or 20 years from now if
thisis the system, when judges come in who never sentenced under the guiddines. And what do you
think will occur? 1 mean, there's no doubt that that new range is going to be the rage, and some judges



aregoing to fed like the middle of that range iswhat'sfar and that's the middle of the range.

The bottom line, it strike me that it is essentidly a Band-aid that is-it's a desperate effort to
dick afix on an old system that has been gutted. It is not the best system that this country can have,
and we owe it to the people of this country and to the world to have the best system for federa
sentencing that we can devise, and that isnot it. And so we need to step back and try to do the best
we can given the condraints that the Supreme Court has just handed us.

There are no interim solutions because of the ex post facto clause. It'scrystd clear to me.
There are two ways the court can rule. The court can either throw them out as awhole--let's say that
the guidelines are gone, so tomorrow I'm entitled to a judge who can give me probation. Y ou enact
Bowman the next day, it isjust dead on arrival. Thereé's no way that it doesn't violate ex post facto
because now I've got ajudge who can't give me probation anymore. So there's no way that that
interim solution is going to fix the cases that are in the pipdine.

But if you think that it's an interim solution and you think ayear later or two years later you guys
are going to come dong with this new Blakelyized system, herés what will happen. 1t will now bethe
time when the cases covered by the topless guidelines are there before the sentencing court, and the
new sysem will be here. And | would hope the new system would be such that it will be the one used
on the date of sentencing unlessit violates ex post facto.

So we will then get the pleasure of running the old guideines and the new guiddinesin order to see
which is better or which isworse for the defendant. Imagine the complexity. And for what? All in
order to have an interim solution that may itsdf by uncongtitutiond. If the Court only drikes him down
as applied, it isequally dead or arrival from aex post facto standard, because now | am entitled to no
more than the top end of the range because, you know, they're only uncongtitutiona as applied. It
doesn't mean that they're thrown out, and you can try and gpply them in a condtitutiona manner.
There's no way you can give me more than the top of the old range.

And s0it'sdead on arriva as an interim solution because of ex post facto concerns,
even if it did survive Harris.

The bottom lineisthat | think that you dl are dready a work and have the staff dready
at work on waysto try to identify the core critica factors, and | can talk some more about the nuts and
bolts of how thiswould work if you have the time in the question and answer sesson. But you're
dready a work and you dready have your staff a work on trying to figure out how it would work to
Blakelyize the guidelines. 'Y ou need to be able to tell the people on the Hill that this can be done
quickly. Everybody hassaid that. | don't know how quickly. | don't know how much they give you,
but | would hope that if they understand the ex post facto problems, if they understand the Harris
problems, that they would give you ayear or nine months or something, but | think if you're ready to--
you know, you've got awindow here because Congress is going to leave before the Court rules, they
won't be back until January, you've got afew more months to kegp working on something so that you'l
have something ready to go, and you can tell Congress, "Ligten, give us Sx months, give usnine
months" and well have afix for you. And | think that's your best hope, to let them give you timeto
come up with the best system we can come up with.

Thank you.

JUDGE HINOJOSA: I'm going to break my own rule. Thank you, Mr. Felman, by
asking the question. What breakfast food should | avoid that would make me--

MR. FELMAN: Wél, | don't know. Mike Goldsmith did a greet job of that, you



know, Froot Loops.

JUDGE HINOJOSA: Professor Oder.

MR. OSLER: Thank you.

More than anything, what | am is ateacher--Baylor's that way--and last spring | was
teaching--

JUDGE HINOJOSA: Wéll, you do avery good job of it at Baylor.

MR. OSLER: Thank you, Sr.

Last spring | was teaching sentencing, and | had avery conservative group of students.
Almog dl of them want to become ex-prosecutors. Taking about the guiddines, talking about relevant
conduct, and specificaly going over a case in which someone who is caught with less than five grams of
crack was sentenced to 20 years, based on relevant conduct included in a PSI coming from a co-
defendant. One of my students, one of these future prosecutors, banged his hand on the table, and he
sad, "That'snot fair." Heimmediately turned red in the face and looked like he wanted to run out of
the room for having made that outburst, but | patiently explained Apprendi and chalked it up to the
naivete of youth.

But of course, somewhere, roughly the same time, Justice Scalia was coming to the
same conclusion. And we now do have to take that sense and theright to ajury tria serioudy asagod
of gructuring a sentencing system.

Now, if you look at page 1 of my written testimony, I've got avery smple grid there,
and it accommodates four gods of structuring a sentencing system, one of which isthis Blakely idea,
that improving certain things, theres the right to the jury trid. Offsetting thet, and in tensgon with thet, is
the god of efficiency. And thereés a second axis from the east to the west between uniformity and
discretion, and of course, there's tension between those aswell. Aswe move towards discretion, we
move away from uniformity, and vice versa

Now, | picked these four, not because they're the only gods in structuring the
sentencing system.  In fact, I've left out the one that | focused on the most in my own work, which is
proportiondity. | picked these four because each is backed by aforce which has the ability to impose
itswill on the sysem. Theright to ajury trid, | think is going to be backed by the Supreme Court. We
don't have a choice about that once Booker and Fanfan come down. They're going to enforce that
through their rulings.

Efficiency is going to be demanded by budgets. Having read what Judge King has said
recently about the effect of budget cuts, we must take that serioudy, and those two are offstting.

Uniformity isagod, has been and will be pursued by Congress. Many other speekers
have addressed that, and | agree with them. And they'll do that through legidation.

Findly, the discretion of trid courtsis backed by thetrid courtsthemsdves. Very often
they pursue this expanding their own discretion through the disparate ways in which downward
departures are used, very disparate bases for findings on sentencing issues, the willingness to
accommodate relevant conduct.

What we need is a ba anced solution, something that's going to be in the middle of that
graph. Otherwisg, it's going to be undermined by one of those powerful forces. And like | said, what
I'm arguing for here doesn't address probably in the long term what's most important to me. But if we
want a system--to borrow a phrase--that's fair and balanced, probably first we have to come up with
something that's balanced, and then when thereés alull in the warfare, focus on those incremental




changes that Doug Berman talked about to make it morefair.

Now, what I'm proposing iswhét I've called the 3X idea, and it has four components.
Firg of dl, tripling the Sze of the current guideline ranges from the bottom of the guiddine range.

Second, grike from the guiddines what is offensve in Blakdy, and presumably in
Booker and Fanfan That would be upward departures. There may be an exception to that which I'll
talk about in aminute. Relevant conduct, cross-references that result in higher sentences, and upward
adjustments. Now, each of these could be kept as advisory to operate within that expanded guiddine
range, and dlowing judges discretion to employ them.

The third change that would help to make thiswork would be to smplify 2D1.1 and
2B1.1, and consolidating them into three levels, three sentencing levels. 1t would be anatura in 2D1.1
to have those correlate to the level s that are dready included in 21 USC 841. You'd be able to do that
because now you'd have the broader ranges so you wouldn't have gaps between them.

The fourth element, which isredly an option, would be if there seemed the need to
accommodate the extraordinary case. Y ou could maintain the ability to have upward departures with
jury fact findings. The advantages to this proposa are primarily two. Number one, it's pretty Smple. It
requires little legidative change. The primary change would be the tripling of the guiddines and the
amendment that would be necessary to 18 USC 944. But if you think about it, what are you asking the
Congressfor? We want to expand the guidelines upward. They would probably be amenable to that.

What is the tradeoff? And thereisatradeoff. The tradeoff isthat the truly unfair uses
of rlevant conduct that would take it above that tripled range would no longer be available to
prosecutors. And | think most of us would be comfortable with that. Judge Sullivan yesterday, | think
gppropriately emphasized the importance of the Commission as an independent body of expertsthat's
insulated to some degree from the congtant ratcheting upward that occursin Congress, when it deds
with sentences with specificity. Under this proposd, it's this Commission that would do amogt dl of the
work, instead of, as with the codification proposd, put it in the hands of Congress, which istaking a
risk in severa ways.

Now, you can use this graph that I've offered to andlyze some of the other proposas as
well, and they dl end up in different quadrants. If you think about the pre Blakely system, and you
were to put adot on that graph, it would be at the bottom towards efficiency, and obvioudy, it didn't
accommodeate the rightsto ajury trid that Justice Scalia believes are warranted. Professor Bowman's
proposd, which I'm gill going to cdl it, if you are to grgph that, or advisory guiddines, it would be on
the far right towards discretion at the expense of uniformity. Jury determinations, and to some degree
the codified proposd, would be a the top towards the right to ajury trid, to the detriment of efficiency
in sentencing. And mandatory minimums, something that no one in either of these two days has spoken
infavor of that | recdl, would be at the far left. All those are in balance proposds. And therésa
gtrong force that's going to rest it, that's going to lead to more ingtability in federal sentencing.

If we favor one of these god's over another in one of those ways, avoice isgoing to cry
out, "That's not fair,” but thistime it's not going to be a second-year law student.

Thank you.

JUDGE HINOJOSA: Thank you, gir.

Open it up for questions. Vice Chair Steer.

COMMISSIONER STEER: | guessl'd like to ask Professor Bowman a question.

Y ou didn't hear the testimony yesterday, but | think the near to consensus view in talking about your




proposa with the offense guidelines and the ex post facto clause, was that it would raise--that there
would be ex pogt facto obstacles to its immediate implementation. | wondered if you would like to
have the opportunity to comment on do you concede that is true?

MR. BOWMAN: | don't think so. Although the answer depends largely on the point
in time to which the--let's assume that the Court, in Booker and Fanfan, finds the guiddines
uncongtitutional as now applied. But does not--so long as they don't find them retroactive back to--
uncongtitutiond retroactive back to say Apprendi, then | think the ex post facto andyss change is
pretty dramatic. And the reason isthat. contrary to what Jm was saying just amoment ago, the ex post
facto dlause basicdly smply says thet in effect anew law can't adversdy affect you in comparison to
the new that was in effect a the time you committed the offense.

But if you committed the offense prior to the date & which Booker becomes effective,
then the law that is applicable--and Booker doesn't make it retroactive very far--then the comparison is
not between no guiddines at dl and the new topless guiddines. The comparison is between the
guidelines to which you were legdly subject at the time you committed the offense, and the topless
guiddines, and in effect there, s0 long as-1 think Im'sright in this respect--the ex post facto clause
would have the effect of essentidly precluding ajudge from sentencing you to, even under the dlegedly
topless guiddines, to a sentence higher than the top of the old ones. But from the point of view of ex
post facto andysis, as long as ajudge doesn't do that--he's not going to because he understands the ex
post facto implications--I mean the comparison is essentidly applesto apples. So there€'s no adverse
effect under those circumstances.

Now, there's going to be awindow of cases in which between whatever point the new
Booker rule becomes effective, forward to the point at which you adopt the topless guidelines, there's
going to be awindow of cases where, yeah, | think you've got an ex post facto problem.

But | pointed thiswhole issue out back in July. One of thethings| said at the time was,
look, if you adopt this proposa now, that window is very narrow. It's amatter of acouple of days or
weeks. The longer you wait, the bigger the window gets, the bigger the interim group of cases get
where you redly do have alegitimate ex post facto problem, so do it now. Of course, that advice was
not taken. But | think the sameistrue. | mean the longer you wait, the bigger your ex post facto
problem gets. The sooner somebody acts, if the people decided they want to do that, the smdler the
number of cases for which there's a genuine ex post facto problem.

So | redly think that, you know, the confident declaration that there's a huge ex post
facto problem here that governs dl the cases or would affect dl the cases that involve conduct prior to
the decison in Booker isjust wrong, but there is awindow in which there would be an ex post facto
problem.

JUDGE HINOJOSA: Commissioner Horowitz.

COMMISSIONER HOROWITZ: | have agenerd question for the pandl, but | just
want to clarify something with Professor Bowman.

The indication that you support long term Jm Felman's proposd, or something along
those lines, | just want to clarify if that's the case why that's the case, give you an opportunity to explain
that.

MR. BOWMAN: Thank you. | meanit'sredly the reason why | went through the
whole discourses at the beginning of my prepared remarks about problems that | see with the existing
sysem. | mean asl'vesad, | reluctantly, after years as avocd supporter of the guiddines, cometo the



conclusion that the system does not, as we have it, does not work.

The proposal that for better or worse now bears my name has the defects of its
qualities, asthey say. By which | mean, its qudities are that it replicates the existing sysem dmost
exactly. The problem | see with that--and | think there are reasons for trying to do that in the short
term, and | think Paul Rosenzweig explained them aswell or better than | can. But once you recognize,
asat least | do, that the system should not be maintained indefinitely, then | think you need to say, okay,
where do we go? And | think the answer is, you know, if not in every detail, substantidly the same
outlines that Jm had announced.

COMMISSIONER HOROWITZ: Let me ask the more broader then substantive
question to any of the pandigts. But sinceit bears your name for better or worse, if you want to jump
in.

The question | asked the last panedl about the standard of review for a sentence that
would be within this new range, is there a standard that could be fashioned that would alow any
meaningful appellate review? Part one. Part two is, should that sandard be the same if the judge went
bel ow the bottom of the range?

MR. BOWMAN: | think that's the key question. | mean, assuming, as| sort of do,
that there's at least some likelihood that this proposa, by whatever name, will become the subject of
legidative discussion. It seemsto methat one of the principa issues for debate is exactly this one, the
dtandard of review of sentences within the range, the newly-expanded range. And we wrestled with
various possibilities. One possibility would be to try to, in essence, replicate, you know, the current
ceiling, by saying, well, on the one hand saying you get an enhanced right or aright of appellate review
that istriggered only if ajudge were to impose a sentence, say, 25 percent higher than the minimum. |
think after we kicked that around, | think most people agree that to do that, to put any number on it,
and to say that a sentence higher than that number or higher than that percentage above the minimum
triggers an appd late right probably violates Blakdy, and therefore, you probably condtitutionaly can't
doit.

That leaves, | think, one option, and that is to say that a defendant would have aright of
review of any sentence imposed above the minimum of the newly-expanded range. | think that you
could give adefendant aright of review of any sentence in that range from one day higher than the
minimum al the way up to the maximum, and probably on an abuse of discretion standard. Now, |
know there are those who have argued, well, you can't do that because, you know, any meaningful
review, whether you cal it abuse of discretion or otherwise, requires the Court of Appeals to make
some determinations about something that the judge did, you know, what fact did the judge find? What
did he rely upon? What vaue did he assign that fact, or congtdlation of factors in setting a sentence?

And | think if you take the Blakely opinion to at leest itslogicd, or in my view,
somewhat illogical conclusion, you would probably say, you can't even do that, that's uncongtitutiond.

But firgt of dl, of course, | don't much care for the Blakely opinion for alot of reasons.
Oneof themisthat itslogica implication is precisdy that absurd result, and | don't think the Court will
go there. | think that if you were to say that a defendant has aright of gpped on abuse discretion for
any sentence above the minimum up to the maximum, there's just no way that the Supreme Court is
going to say, no, you can't do that. There's just no way that a Court of Appedls can review any
decison within that range.

Now, | think the practical question becomes--and it'sone | think that was raised by



Nancy King in the last pand--is, is that a meaningful sandard of review? Are you actudly going to get
anything out of that? | think it's meaningful in two respects. It's meaningful, first of dl, inasmuch asthe
existence of any possihility of review will tend to drive sentences to the bottom of the range, because as
a sentencing judge, if you know--if you sentence Mr. X at the bottom of the range, you've just
eliminated a ground for gpped. However tenuous or impossible a successful apped islikely to be,
you've diminated one ground for gpped.

That's an incentive to go to the bottom of the range, and | think in fact for that reason, if
no other, if you were to adopt topless guidelines with a stlandard of review of the kind I've talked about,
in fact, sentences aren't going to go up, sentences will go down, because most of the sentences now in
the middle of the range will be driven to the bottom. Not dl of them; there will be outliers. But by and
large--and | think the Justice Department, and I'm not asking Ms. Rhodes to comment on this--but
certainly folksthat I've talked to in DOJ | think broadly agree with that, and that's their assessment of
what's going to happen. If you do this, sentences will go down on average.

MR. YELLEN: | dont agree with what Frank's saying. | think it's very dangerousto
predict that judges are going to move their sentences to avoid appedlsin this environment. | think
therés ared risk that any standard of appellate review with any meaning at dl would be
uncongtitutiona under thislogic. | don't know what abuse of discretion would possibly mean in terms
of ajudge saying, you know, in my view, thisisthe kind of offense that warrants a sentence near the
gatutory maximum. Isthat an abuse of discretion?

| think that would result in adramatic increase over timein regiond disparities, because
in the same circuits where judges over time would be more likely to go farther above the point that this
proposa would get at, those would be the same circuits where those circuit courts would be very likely
to find dmogt anything to be an abuse of discretion. And Smilarly in other circuits, virtudly dl the
sentences would be right at or about the lowest point. So | think it's of sugpect condtitutionality, and |
think it's not redly full of greet content anyway.

Then thelast point | want to make on thisis-—-I know it's been commented on before--|
actudly think it's quite likely that Harris will be overturned, not as part of Booker and Fanfan itsdf, but
in a subsequent decison.

| don't usudly go in for guessing about the behavior of individua Justices, but it's not a
lot of guesswork to reread Justice Breyer's concurrence in Harris, and see that as mostly a vote against
Apprendi and the damage he saw that as doing to the business of the sentencing guidelines, and lessa
notion that there was some logicd limit, logica digtinction between minimums and maximums, o | think
Harisislikely tofdl. And then as Frank has acknowledged, if Harris fdls, then this proposdl is not

useful anyway.

JUDGE HINOJOSA: We havetime for two quick questions. Vice Chair Cadtillo and
then Commissoner ONelll.

COMMISSIONER CASTILLO: I'd liketo thank al the panelists for their testimony.
It's been helpful. My question is directed to Professor Bowman. I'm going to ask it to you in aleading
way and you're free to answer it in anonleading way. Should | take from your testimony here that you
would be disappointed if your proposal, which you've identified as atemporary one, for politica
reasons somehow becomes the permanent solution that Congress adopts?

MR. BOWMAN: Yes. And | think that--to be honest, | think most of the opposition
to it, heartfdt though it is, is based on the fear that that's precisely what would happen. | mean |



understand the Harris concern. | actudly, you know, if | want to psychoanayze Justice Breyer, |
psychoanayze him another way, and that is, | don't think he likes what happened in Blakdy because--
not only for the narrow parochia reason that it endangers his baby, but because he understands better
than anybody else on that Court that Blakely, by doing what it's done, endangers the entire project of
structured sentencing reform throughout the country. He may not be able to reverse Blakdly, because
he probably doesn't got the votes, but what | think he will understand, because he's a sophiticated
person who understands this better than anyone else on the Court, is that Blakdy takes away one of the
tools of structured sentencing. If you knock out Harris, you've essentialy--you've knocked out the
other possible toal for structuring sentencing, and therefore, much of structured sentencing architecture,
both in the federd government and in the states become darn near impossible.

Now, | suspect that his more likely response isto say, you know, | don't like this very
much. It meansthat weve got this oddity in federal congtitutiond law for the moment, asl've
characterized it before, weve got this boulder that we've got to build the house around, but we can ill
build houses. 1t will be afunny house, but it's sill ahouse. If | knock out Harris, then, you know,
another important tool that we use in structured sentencing is gone and I'm not sure we can build houses
any more.

So | mean in answer to your basic question, | would be sad to see the thing become
permanent, because | think federd sentencing needs amgjor overhaul dong the lines that virtudly
everybody's talked about. It needsto be smpler, okay? The ranges need to be broader, and more
importantly, it needs to be smpler because complexity causes indtitutional imbaance. It hasto be
ampler in order for dl of the inditutions of federa sentencing to work better together. And | agree with
that 100 percent.

S0, you know, | would not like to see this proposal that bears my name become
permanent, but | do think Paul Rosenzweig may wel be right, that it's the best thing that we can get in
the near teem. What | would like to seeidedly is a sunsetted provison, and | think two yearsisright. |
think Paul's absolutely right about that. | think you need at least two years. 1've made that point on the
Hill, not necessarily to any effect yet, but that's what 1'd like to see.

JUDGE HINOJOSA: Commissioner O'Nelll, aquestion that will require a short
response.

[Laughter.]

COMMISSIONER O'NEILL: It'sacompound question though, so it requires two
short responses. And that is, if the proposd, do you think--and I'll open this up to each member of the
panel--do you think that the proposa, whose name shall not be uttered, is going to result in greater
disparity or less digparity, than a proposd in which we smply collgpse the tables, have subsets,
essentidly new ranges of sentencing within the statutory minimums and maximum?

Secondarily, do you think the Commission has the authority to change the ranges, to
creete ranges that are within the statutory minimum and maximum, we can do that without any sort of
legidative authority?

MR. FELMAN: Thefirst oneisobviousto me, and you're obvioudy going to have
much greeter disparity under this topless guiddine system because judges can sentence wherever they
want to within ahugerange. If you do what were talking about doing by having juries find some
additiona factsin order to yield a sentencing range, as opposed to just, you know, one haf of arange,
that will be much less disparity. | don't think that's aclosed question at all.



I'll let Frank answer the second.

MR. BOWMAN: | disagree, but for perhaps different reasons. | smply--despite what
everybody is saying, a least in the short term, it's Smply not going to happen that the federd judges are
going to start sentencing people a the top of the range in large numbers. And the reason why is
because, as everyone here knows, federal judges, asaclass at least, think sentences are generally too
high. Okay? They're not as a group going to start sentencing people to thetop. There may be afew.
There may even be digrictsin which it's, you know, more common than others. But the reason that
people don't like the Federal Sentencing Guiddines, the reason that most of the people in this room
want reform, is because they know that the guidelines congtrain judges as a class to sentence higher
than if they were given their choice they generdly would. And to suggest that somehow that these same
judges are now going to start sentencing everybody at the top is just nonsense.

Now, | agree that there may be judges in some places who may vary from that norm,
and | think that's a concern. But, you know, there's atremendousinterna inconsistency in the historica
positions of the people who are now saying the judges are going to go wildly off the reservation,
because they've been saying exactly the opposite for avery long time.

MR. OSLER: Y ou know, theré's one thing that's flying under the radar in the
discussion about disparity, and that's rlevant conduct. Usudly when we look at disparity numbers, it's
after the gpplication of relevant conduct. The way relevant conduct is applied varies alot.

| was a prosecutor in Detroit, defense attorney in Texas, which is bad for self-esteem--
| should have done it the other way around.

[Laughter.]

MR. OSLER: But | cantdl you, relevant conduct practices vary greatly, and one of
the problems with the Bowman Proposd, it's going to alow what some of us see as abuses of relevant
conduct to continue.

COMMISSIONER STEER: That assume no changesin the rules.

MR. YELLEN: Could | give a 30-second response to the second part of your
question? | think you do have the authority to make some of the changes you're talking about without
gatutory change. I've thought thisfor along time. | think you have the authority to make the guiddines
cdl for--to give judges arange of points that they could add or subtract for a particular factor, whether
it's quantity or rolein the offense. | think that would have the result of giving judges more discretionin,
say, role, you know, if someone's aleader or abig leader. You could say, if someone's aleader you
can increase one to three levels. If they're abig leader you could increase three to Six levels. Same on
the downside. | don't think that violates the 25 percent rule.

JUDGE HINOJOSA: Thank you dl very much, and I'm going to break the rule here.

Professor Oder, | have one final question for you. By the way you described your
plan, isit the Fox News Channel?

MR. OSLER: | prefer to avoid that.

[Laughter.]

JUDGE HINOJOSA: Thank you dl very much, and thank you for your time.



