DR. KING: Thank you. Thank you, Judge Hinojosa, and thank you, Commissioners, for inviting me
heretoday. | appreciate the opportunity to be able to share what | hope will be the next version of
Federd Sentencing Reform with you, and my thoughts on the aftermath of Blakely.

In the short time | have here I'd like to suggest thet rigid regulation of judicid discretionin
sentencing enforced by appd late review, may actudly carry the risk of creating new opportunities for
disparity, and asmpler system not only reduces this risk, but would adso comply with the Condtitution,
should Booker and Fanfan be affirmed.

I'm going to skip through some of my remarks in the hope that you'll have a chance to read
them, but let me summarize by saying that review by gpped of sentencing regulation, which has been
consdered so centrd to the guiddine system, has been undermined by four things: fact bargaining,
unreviewable departures and adjustments, Blakely, of course, and also appeal waiver.

Let me skip quickly over the firgt three because others have talked about them, and focus on
gpped waver because it's not something that anyone redlly has studied in detail, and Michae O'Nelll
and | areinvolved in aproject thet is attempting to get some Satistics on how often and in what ways
gpped waivers are being used in the federd courts today.

Thefirg three factors | think are undermining the ability of gppellate review to cregte uniformity
in sentencing, fact bargaining, unreviewable departures and adjustments, and Blakdly, let meturnto
those quickly.

Fact bargaining, as you know is controverdd. Not everyone knows exactly how much isgoing
on, but in our interviews of atorneys we find repeated reports that thisis happening.

Unreviewable departures, what | mean by that are adjustments in sentencing ranges that cannot
be reviewed by the courts, and so when these can't be reviewed, obvioudly, that contributes to
departures and disparities in sentencing.

Third, Blakely, of course, has restricted what sorts of findings can be reviewed on apped in
terms of maximums in the ranges, and it aso has made it less possible for Courts of Appealsto review
disparity that comes from charge bargaining, because of course, before Blakdy, relevant conduct
adjustments could be reviewed by the Courts of Appedls; after Blakely, not so much. So that relevant
conduct mechaniam that has been part of the sentencing guidelinesis much more difficult to enforce
these daysif Blakey appliesto the guiddines.

Turning to gpped waivers, let me run through some of our preliminary findings, dthough these
aevey, vary, very preliminary, based only on interviews, and we are in the process of coding, with the
cooperation of the Commission--and | appreciate that--the plea agreements that we have sampled.

The primary reason for adopting apped waivers was to reduce the flood of crimind appeds
that followed the adoption of the guiddines. Judging from the very limited data and interviews weve
looked at o far, they've worked. The total number of gppedls had continued to decline, but the rate of
appedls peaked and then started to drop in the mid 1990s. We believe that the rate also declined
among guilty plea cases settled by agreement, and maybe more precipitoudy--and we hope to evaluate
that--using the Commission's data.

What about the predicted negative effects? Predictions that all defendants would be powerless
to avoid or bargain over waiversin their agreements are demonstrably untrue, according to our
interviews so far. In some didtricts defenders and prosecutors are reporting no sentencing discounts for
gopdlae waivers. In other didricts they're getting significant returns for gppellate waivers. Explained
one defender, "Our pogtion iswere only going to Sgn oneif we get asgnificant concesson.” Theligt




of concessons that have been reported include: agreement that an enhancement doesn't apply, charge
bargain that will eiminate a consecutive sentence, agreement not to enhance with a prior, sipulation to
no relevant conduct or low relevant conduct, 5(k)s, and so forth.

So we have the prospect of gpped creating another bargaining point for sentencing settlements
which, when exchanged for sentencing discounts, creates more disparity in the sysem. Favorable
dtipulations reportedly increased after appellate waivers, including backing off of some probation
officersin reviewing those once gppellate waivers were signed.

Our interviews turned up another interesting pattern of disparity, and that is between repest
players, and private attorneys. Repeat players, defenders offices are able to negotiate these waiversin
return for sentencing discounts in ways thet privete attorneys reportedly are not.

Also there are confirming reports that serious error in the sentencing system, violations of the
sentencing law, statute and guidelines, are going unreviewed and unremedied because of apped
waivers. Almost every defense atorney had some story of error that was barred from review because
of an apped waiver, including Apprendi dams. And in the future, Blakely dams.

So that leaves the last prediction about apped waivers, which is probably the most interesting
thing for the Commission, and that isitsrisk, its potentia for distorting the appellate review of
sentencing law.  All bargaining skews appellate lawmaking, because rules that are waived away and
bargains aren't reviewed and developed on gpped. And well know much more once we complete our
andysis of sentencing bargainings, but it looks like waiver may distort gppellate review of sentencing in
acouple of ways.

Firg, it's going to vary from jurisdiction to jurisdiction. Some jurisdictions that are using them
intently aren't part of the gppellate lawmaking that we have today because their sentence bargains, a
least the portions of convictions that are settled by negotiation, aren't getting reviewed a dl. They're
disappearing. They're vanishing. The reentry cases and drug smuggling cases, particularly in fast-track
jurisdictions, are likely to be under the radar. So are multiple defendant cases where cooperation is
routine.

S0 gpped waivers dso limit the types of issues that can make their way to appellate review,
particularly in digtricts where asymmetric waivers are used, defendant waives but not the prosecution.
That means that if asignificant portion of casesin adidtrict are waiving only defense side gppedls, you
get more prosecutor appedls, and again, this is something we could look at with the data.

Given the reported increased use of tipulations, fact bargaining, departure authority, apped
waivers, dl of which tend to bar the review of noncompliant sentences, it'slikely that there is quite a bit
of noncompliance going on in the country with sentencing law. It is codtly to regulate judicid discretion
through appellate review. The more there isto apped, the pricier it becomes. The pricier it becomes,
the more it will be bargained away. And the more parties bargain over sentencing, the more likely it is
that no Court of Appedlswill ever review their agreements to see if they have abasisin law or comply
with redlity.

This bleak outlook for enforcing sentencing law through appellate review suggests that we may
have lessto lose than we think by giving judges alittle bit more discretion.

| would like to suggest as a possible aternative to some of the proposas that have been
proposed, that the Congress and Commission consider giving the parties fewer facts to bargain over,
and the judges more law to apply. Forget temporary fixes. They have a curious way of lasting longer

than anybody expected.



Start over. Seek out the best practicesin the states. Scrap the complicated point system.
Scrap grouping. Scrap cross-referencing. Keep some mandatory ranges, but much broader and much
fewer. Assgn abroad presumptive range to each offense group or group of offenses with a ceiling that
issgnificantly less than the statutory maximum. Adopt a smal number, two or three, of additiona
aggravated ranges for each crime available only upon proof of aggravating facts charged in the
indictment and admitted as part of the guilty plea or provento ajury. The highest of the aggravated
ranges should have the gatutory max asaceiling. A mitigated range to go a celling lower than that of
the presumptive range could be available. Create smple advisory guiddines for the judges to consult
when sentencing within these broader ranges. Spdll out the legd principles behind the sentencing system
s0 they can apply them. Scrap departures. They do more harm than good by breeding disparity and
bargaining.

Keep the processes that require the preparation of presentence reports requiring judges to spell
out their reasons, and give the parties an opportunity to contest. Limit aggravating factors that would
trigger a higher range to those facts that would be most easily tried together in one trid with the
elements of the offense, extent of injury, age of victim, for example, in assault and robbery cases.

The mandatory ranges, athough fewer in number, would create in affect graded offenses, so it
makes sense to use those facts that are most often used in criminal codes around the country to
distinguish between the bad and the worse, distinctions that are easily understood by potentia criminds
and jurors dike.

Other aggravating factors that are now part of the guiddines, relevant conduct, obstruction of
justice, role in the offense, can be used by the judges within the broader ranges. They need not be
charged in the indictment, made part of the pleaor trid, nor would they be subject to bargaining.

Last but not least, please keep collecting data on everything so you can seeif the new system
works as expected.

Structured sentencing's not alost cause, but too much structure may actualy backfire in the
quest for equality. It's possible to find a better balance and comply with the Congtitution at the same
time.

Thank you.

JUDGE HINOJOSA: Thank you, Professor King.

Professor Klein? And what we did yesterday is we had everybody finish and then we opened
up for questions.

MS. KLEIN: Thank you.

| am going to assume for purposes of my testimony today that Booker and Fanfan are going to
be confirmed, and moreover, that the fact-finding provison of the Federa Sentencing Guiddinesis
severable. If you want more on why | think that, you can look at an article Nancy and | wrote caled
"Beyond Blakdly," that | think I've included when | sent in my testimony.

So garting from that premise, I'm going to do two things with the short time | have. 1'm going
to speak in opposition to the proposa by Frank Bowman to lift the top off the guiddines, and the
proposd by Kate Stith to turn the guidelines into voluntary measures rather than mandatory measures.
And then I'm going to offer how | think the Commission could best "Blakelyize' the guiddinesin away
that would conform to the Court's Sxth Amendment requirement, but still be something feesible, still be
something that can be done. My fix is going to be smilar to what Nancy said, athough it won't include
any kind of advisory guidelines, and | would not eiminate departures.




Let me gart with voluntary guiddines. Kate Stith from Yde, in her book, Fear of Judging,
suggested voluntary guiddines. Recently, Bill Stuntz from Harvard has suggested voluntary guidelines.
| think thiswould be amigtake. | don't think one could fill the purposes underlying the Federd
Sentencing Reform Act of 1984 with voluntary guiddines. My first reason, | guess, for not wanting to
go thereisit an't going to happen. Right? Congress has shown much inclination to contract judicid
discretion, and has shown zero inclination to expanding it. And the Feeney Amendment | think is proof
enough of whether Congressis going to go there.

But the more important point | think is that we won't get uniformity with anything other than
mandatory guidelines. Everybody in thisroom can tdll probably ahorror story from pre-1987 of two
identica offenders who did exactly the same thing in exactly the same manner, and one got probation
and one got 20 years. That's something we can't dlow to continue. And | think the only way we can
quash that isto have an ex ante system of deciding what facts are important, what facts about the
offender are important and what facts about the offense are important, and imposing those on the
judiciary, whether the judiciary likesit or not.

Voluntary guiddines just aren't going to do it. That was redlly brought home to mein acouple
of presentations | gave for the Federd Judicia Center. | think one judge stood up and said, "Well, we
can make the guidelines voluntary, and people would pretty much give the same sentence” And quite a
number of judges stood up after that and said, "Well, wait aminute. 1'm giving the same sentence now
because | haveto,” or "I'min ajurisdiction where there's a moratorium on sentencing,” or, you know,
"My appellate court has said Blakely doesn't gpply to the guiddines, but if | had free reign, | would
decrease sentences, or | would sentence as | seefit. I'm afedera judge. | was appointed because |
have good judgment, and | want to exercise my good judgment in the individua case before me.”

| think that's a naturd way for ajudge to fed, and I'm not saying there's anything wrong with
that, but that's not going to get uniform nationa sentencing, and so | think going to a voluntary system is
just not going to be helpful.

Let me turn to the next proposa, which isthe Bowman fix. Redly I'm going to talk about two
proposals. They'redmost identicd. Judge Cassdll has suggested that Congress implement mandatory
minimums. Professor Bowman has suggested we |leave the guiddines as they are, but the floor of every
guideline range acts as the mandatory minimum. We take the top off the guiddines, and therefore,
everything goes up to the statutory maximum.

Bascdly, this suffers from the same problem as advisory guiddines. A lot of judges are going
to sentence a the minimum because they fed sentences are too draconian, too harsh. But you're going
to get judges who are going to say, "'I'm going to sentence to the statutory maximum.” And what are
you going to do about that? Y ou're going to have outlier judges and no uniformity.

Now, one potentia solution for thisis appellate review but | don't think there's any standard or
method of appellate review that's going to work with either pure voluntary guiddines, or having the
guiddlines above the mandatory minimum act as advisory guiddines. If you alow the appellate court to
review sentences for conformity with the guidelines, which iswhat we do now, you have turned those
guiddinesinto the force of law under U.S. Court precedent, and we're back to Blakdy. Soif wetruly
try to enforce them, they are again dements, if we have some kind of gppellate review that's, say, abuse
of discretion, where we don't really enforce the guiddines.

Then again, when is there an abuse of discretion? Aslong as you're within the minimum and the
maximum, and you're not sentencing based on race or some invidious classfication, it seemsto me the



appellate review would be nothing more than a rubber samp.

So | guess| disagree with Nancy. | think there's dtill sufficient gppellate review, even with
apped waivers, that we do get some benefit from that, and | don't think were going to get that with
ether voluntary guidelines or the Bowman Proposal.

The other dight wrinkle with the Bowman Proposd is the sability of Harris, a four-one-four
plurdity opinion, where the Court held that mandatory minimums are not subject to the Apprendi
eementsrule. I'm not o sure that that case is going to remain good law. And thefifth vote for the
plurdity was Justice Breyer, and in my opinion, he voted the way he did in Harris because he knew that
where mandatory minimums go, S0 go the Federd Sentencing Guiddines. And we dl know the
guidelines are his baby, and he crafted them.

If it'stoo late, and if the guidelines go down in flames after Booker and Fanfan, why save
mandatory minimums? | think we might see afive-four decison in the other direction. And Justice
Kennedy was aso in the mgority in Harris, and he opined in front of the ABA that mandatory
minimums are the worgt thing in the world. And who knows whether he might change his vote?

So having shot down those proposals, let me offer my own proposal. But before | do that, let
me advise againg the temptation to just invert the guidelines, where everything is a Satutory maximum
and dl aggravators become mitigators. | think that would be amistake for two reasons. Firg, | think
theré's asemantical problem. Can there redly be a satute saying 20 years unless you don't injury
someone, and then 15 unless you don't have racid animus, and then 10 unless you don't use agun, and
then 5. | mean that's just a crazy way to write agtatute. It will read like it's an attempt to evade
something, and that's redly exactly whet it is.

And | think the Court warned usin Apprendi, in Footnote 16, that were alegidature to do that,
the Court would react. And | think that's the reason why | haven't seen asingle legidature at the state
or federa leve react to Apprendi by trying to play with the substance of crimes.

So what should we do? Wdl, we should just smplify the guiddines. If you go through your
own data, you'l find the few that are used most often, like drug quantity. Well, we dready sent that to
the jury after Apprendi, hasn't been a problem.

Lossin theft, money laundering and fraud cases. Wll, civil juries determine amount of loss all
thetime. Why can't crimind juries determine the amount of loss? Why isthat such a problem? For
finer gradations, you know, role in the offense, position of trust, that kind of thing, you could give judges
more play within each range, right? Instead of 25 percent between the top and the bottom, let's go to
50 percent or 60 percent. and just alow judgesto use their discretion to sentence within that range.

Like Nancy, | would get rid of cross-referencing. Relevant conduct, | don't think it makes any
differenceif Booker and Fanfan come down the way | anticipate. 1t doesn't make any difference
whether you keep relevant conduct or not. What would formerly be relevant conduct would now be
different offenses, and under Rule 8 of the Federd Rules of Crimina Procedure, those would be joined
in the same indictment anyway. So on apracticd leved, relevant conduct will be anew offense, whether
you cdl it that or not.

So | think you can save the guiddinesif you just make them simple enough to use such that
juries can make the actud findings that the Court ingsts they make.

Thank you.

JUDGE HINOJOSA: Thank you. Professor Klein.

Professor Berman, you know, thereis atime limit, but every minute that you talk were al safe




from the blog, so you can take as much time as you warnt.

[Laughter.]

MR. BERMAN: That is certainly true, and so I am happy to be blog free and have a chance to
talk in something other than my pgamas about the future of the federd sentencing system.

[Laughter.]

JUDGE HINOJOSA: That's how we read you, in our pgamas.

[Laughter.]

MR. BERMAN: I'm flattered, and I'm sure the audience is enjoying the menta image as we
speak.

[Laughter.]

MR. BERMAN: In any event, Judge Hinojosa, Members of the Commission, | thank you very
much for thisinvitation to come and share my views about the federd sentencing system in the wake of
the Supreme Court's decison in Blakely, and the anticipated rulingsin Booker and Fanfan, and part of
the joy of putting together this website, | am infamous perhaps for, isthat | have received literdly
hundreds of articles and briefs, thousands of e-mails about Blakely issues and developments. And what
this correspondence has led me to conclude is that nobody has, mysdf included, atruly complete
understanding of what is redlly happening in the wake of Blakdy, while & the sametime | believe
everyone has a skewed perspective about what should be happening in the wake of Blakedly, and thus,
as this Commission contemplates its role in the weeks and months ahead, and particularly as you think
about how to best interact with Congressin advising Congress how to respond to the expected rulings
in Booker and Fanfan, | particularly want to spotlight what | would cal the importance of perspective,
the importance of data, and the importance of leaving well enough done. Let me explain.

Indisputably Blakely has created atremendous amount of uncertainty and confusion concerning
the law and procedures of federa sentencing. But | till believe the nature and extent of the harm
resulting from Blakdy'simpact is quite uncertain. There are those who surely feel quite burdened by
Blakely, federd prosecutors, judges, court personndl, | suspect, particularly are feeling the aftershocks
of the Blakdy earthquake, but | surmise that there are many others involved in it, impacted by the
federa system for whom the effects of Blakely seem quite manageable, perhaps quite beneficid.

In addition, | think many views about Blakdy are colored by views about the federd system
and its pros and cons before Blakely. To put this point more colorfully, | have cometo think of Blakey
like the eephant in the parable of the blind man and the elephant. 1t seems as though everyone has a
different, and | fed, incomplete view of Blakely and its aftermath, depending on persona position,
persond perspective, professond pogtion and so forth. And | think this Commission should
particularly be attuned to the fact that we're dl partidly blind, and that our vantage points may color the
way we look at both the past, present and future of federal sentencing.

| mean to stress these redlities, not to impugn anybody's view, not to suggest that not everyone
istrying to be fully cautious and careful in their expression of their perspective, but | think an
attentiveness to pergpective should inform this Commission's work in two important ways. Fird, it
suggests that you do your very best to get as much input and advice from dl of the stakeholdersin the
federa sentencing system as possible.

These hearings are a fantastic example of that, but | think more would be appropriate, perhaps
even holding hearings in other parts of the country. Asyou al know very well from your data, and even
from yesterday's panels, judges have very different perspectives, depending on what jurisdiction they're




in, the nature of their casdoad. "Blakdyizing" the guiddines will probably look very different in New
York or in aborder digtrict than it might in other parts of the country, and having a chance to hear from
judges, prosecutors, defense attorneys, victims, defendants, nationwide, | think would greetly inform
your ability to make sound judgments going forward.

In addition, ingghts about perspective | think gives you a unique and critical role as we move
forward. The Commission, | believe, isthe only body that has the information and the ability to have a
comprehensive and baanced view of the entire federd sentencing landscape in the wake of Blakely.
Representative of the Justice Department, from the defense bar, they necessarily have a partisan view
of both the pre Blakdly and post Blakdy State of federa sentencing. Individua judges are obvioudy
not partisan, but they can't take the kind of bird's eye view that this Commisson can teke. Because of
your unique perspective advantages, | suggest you take aleading and quite public role in the ongoing
dialogue about Blakdy and its aftermath. In particular, | want to encourage you to focus on greater
public dissemination and promotion of the sentencing data that you collect and can andyze, and quite
vocal advocacy of a cautious and data-driven approach to any and al federal sentencing reform efforts.

Let me expand on those two points briefly. Since Blakdly was decided in June 2004, the
federd courts have essentialy been engaged in aremarkable five-month experiment with an uncertain
new world of federa sentencing. | believe, Commissioner Steer, you suggested the idea of a pilot
program to check out what's going on. Weve had a pilot program going on for five months now. And
intwo circuits in particular, the Seventh Circuit and the Ninth Circuit, this experiment has required
sentencing courts to accommodate the apparent demands of Blakdy within the existing federd
guidelines structure. In addition, even in other circuits, we see courts and litigants devising awide array
of what might be caled Blakely coping mechanisms.

There are reports of established specia pleaand tria procedures, courts announcing aternative
sentences, experimenting with sentencing juries. That recently concluded Enron Nigerian barge caseis
agood example of ajudge in acircuit that isn't supposed to be applying Blakely, that is gpparently
accommodating Blakdy's demands.

| have received anecdota reports that a number of courts are able to cope quite well with
Blakely, that Blakdyizing the guiddines even with the existing structure is manageable. 1've dso heard
many others say it's absolutely inconcelvable to imagine taking Blakely and applying it on the current
structure.

In short, therés abasisfor believing we can deal with Blakely with the current structure and a
basis for thinking there's no chance, that Blakely has plunged the federa crimind judtice sysem into a
date of crigs. Wdll, | think the only thing that's certain is were not certain.

We have anecdotes, we have suggestions, we have reports. What | think we likely have, or a
least | hope that the Commission has, is now five months of data concerning how courts are coping,
and | think by my count it should be alot of data. | think as many as 30,000 federal sentences should
have been impaosed nationwide in the five months since Blakely was decided, and roughly 7,000
sentences should have been imposed in the Seventh and Ninth Circuits one. Now press reports and a
lot of other evidence suggest that many of these sentencings may have been put on hold, but | haven't
seen any data, any reasonable estimate of how many sentences have gone forward, how many have
been postponed awaiting Booker and Fanfan, and | think that's a criticd piece of information.

Whether and exactly how the federd crimind justice system is currently functioning, or perhaps
not functioning, epecidly in the Seventh and Ninth Circuits, | think is an extraordinarily important




congderation as Congress and this Commission and others contemplate future changesto federd
sentencing law and practices. If the extant data suggest that federal sentencing have been subject to
only limited Blakdly disruptions—--and that certainly seems possible, given the fact that the data suggests
theres a sgnificant percentage of casesthat don't involve Blakedly factors, that the mgjority of cases are
pled out, and that the pleas may include stipulations to the Blakely factors that are there--the need for a
quick fix becomesfar less urgent if the current system is handling things okay. Of coursg, if thereis
massve disruption, if there is enormous dysfunctiondity in the current system, then obvioudy the need
for aquick fix ismore urgent, and we should fed it's more urgent to move more quickly.

In addition, it's of course more important not just Smply to look at are the cases moving through
the system, but to look at the resultsin light of the gods articulated in the Sentencing Reform Act. The
ultimate concern needs to be whether and how the purposes of punishment, specified in 3553(8)(3), are
sgnificantly undermined during this period uncertainty, or perhaps even being better served. In short, |
think it would be enormoudy valuable for the Commisson, as soon as possible, to assemble and make
publicly available any and dl information and data andys's concerning the post Blakely redlities of
federa sentencing. This data could be assembled in aforma report to Congress or more informaly
through a series of research memoranda, focusing on the experiences in the Seventh and Ninth Circuits
| think would be particularly informative, although it would be, of course, extraordinarily beneficid to
know what's going on nationwide. Obvioudy, producing asgnificant report in avery short timeframe
would prove challenging, but the Commission could produce and publish its data and analyses in sages.

| should note the Minnesota Sentencing Commission, under an order by its governor, was able
to put out a short-term report about Blakdy only Sx weeks after the Blakely decison came out, along-
term report eight weeks later. They're two big reports ahead of you. Now, | know you have abig
report coming our very soon, and | want to laud at least the rumor | heard yesterday, thet the fifteen-
year report would be coming out soon. | assume that's mostly pre Blakdy data, but that would be
incredibly beneficid as well, as we contemplate the future of federd sentencing. At least I've heard
some hints that it will suggest that not everything is perfect. And if that's true, then we probably should
try to correct at this unique moment those things that can and should be corrected going forward that
have nothing to do with Blakely.

| stress these points because I'm particularly concerned that in the absence of accurate and
timely data about what's going on now, Congress and other policymakers may be forced to rely on
suppositions, on anecdota accounts of the operation of the federal sentencing system. | don't need to
tell this Commission that, sadly, the passage of the PROTECT Act seemed to reflect suppostionsin
anecdote form more than comprehensive and timely data about what really was needed in the reform of
the federal sentencing system, and therefore, thisis a pleato encourage this Commission to produce,
assemble whatever data that they have right now. Obvioudly, it sounds like the Fifteen-year report is
coming soon. That'sterrific. 1 compliment you on that work as well.

| want to dose by dso highlighting what | would call the importance of leaving well enough
done. | think it has been very wise for Congress and this Commission not to make any significant
changesto the federd sentencing system while we await adecison in Booker and Fanfan. | want to
aso suggest that sgnificant maor structural changes to the Federa Sentencing Guiddines may not be
wise after Booker and Fanfan, no matter what the decision holds.

And here | want to compliment Commissioners Steer and Sessions for what | thought were
very wise words they shared with the Judiciary Committee back in July, and | will quote from their




testimony. "If Congress determinesthat legidation is gppropriate, it should be the god of any legidation
to address problem areas as definitively as possible without burdening the system with a host of new
issues that have to be litigated.”

| couldn't agree more with this sentiment, and | think it should lead this Commission to gart with
adrong presumption againgt any dramatic or mgjor structura changes to the Federal Sentencing
Guiddines no matter what the Court holdsin Booker and Fanfan

There are two key legd considerations and one policy consderation that drive that. Firdt, |
think the congtitutiona landscape will remain uncertain for quite some time unless the Supreme Court
reaches out in Booker and Fanfan to decide alot of issues that are not formally in front of them.
Obvioudy, you've heard about the legitimacy of Harris being questioned alittle. | think Almendarez-
Torres, the prior conviction exception, is suspect, at least if you count heads on the Supreme Court.
There are dl of these subsidiary issues that necessarily reate to devising a sound, complete system that
will be unresolved.

| dso think--and thisis an important point | don't think anyone el se hospital raised--that
Williamsv. New Y ork may not be as sound a precedent in the wake of Blakdy aswe might beinclined
to assume. And so | don't redly think it'sfeasible, and | certainly do not think it would be wise, to
legidate any mgor structural changes to the federd sentencing system in light of so much condtitutiond
uncertainty.

Rdatedly, | think there will be ahost of complicated, chalenging, and probably right now
unforeseen trangtion issues that would accompany any mgor structural change to the Federd
Sentencing Guiddlines. | think especidly if it were to include some sort of sunset provison--1've seen
that sort of proposed alot--the risk of confusion, uncertainty, strategic litigation, strategic poor
litigation, isjust not only likely, but inevitable, and unlessthere is a desire to invite lots and lots of
litigation, | think a go-dow-and-incremental gpproach, one that is cautious, data-driven, and that has
this Commission speaking to Congress directly about the headaches they might create if they wereto
do anything in arash and hurried way.

Another bit of datathat | think you could bring to Congress on this front is data you may have
about the wake of the PROTECT Act. My sense isthere's been lots and lots of litigation about that,
and that the courts have spent time worrying about the intricacies of the PROTECT Act's congtitutional
vaidity and lega meaning, and on the assumption that we don't think it's in anybody's best interest to be
gpending time, to have prosecutors spending their times litigating past cases rather than chasing down
the new cases, | hope Congress would be impressed by a collection of data that highlights that it may
be more trouble than it's worth to make structura changes now that will only lead to alot of litigation
and perhaps even the kind of court backlash that we saw through Judge Panner in the Detwiler decison
that I'm sure you're aware of, through other rulings that may reflect not so much a perfect legd andyss,
but the sense the that judiciary is under attack.

Let me conclude by saying that | am very hopeful the Supreme Court in Booker and Fanfan will
daify itsruling in Blakely enough that we can move forward in an effective way.

| have written an article recently that 1've attached to my testimony that contends that Blakely
should be understood to only gpply to facts that reate to offense conduct, and that the jury trid right
only extends to those facts relating to offense conduct and not relating to offender characteristics.

More broadly, | want to make a pitch to encourage this Commission to think about dividing the world
in terms of an offensel/offender didtinction. | think it'sadigtinction that provides a very useful guidepost




for consdering arange of other issues of sentencing policy and practice.

| could talk more about that. It's a bit premature before Booker and Fanfan come dong. But |
thank you very much for this opportunity to testify, and | gppreciate a chance to answer any questions
that you may have.

JUDGE HINOJOSA: Thank you, Professor Berman.

Mr. Rosenzweig?

MR. ROSENZWEIG: It's clear why everybody turns to Professor Berman's blog for
the latest and best analysis. | want to thank the Commission very much for inviting me to spesk. | want
to thank you for putting me on the academics pand, but | confess that my--

JUDGE HINOJOSA: Wedid put you to the right.

[Laughter.]

MR. ROSENZWEIG: | thank you for that aswell. 1 will confess, however, that my
views are, a least in the short term, going to be alot more practical, and | think that there are some
pitfalsin some of the gpproaches that have been suggested.

In the long term, there is clearly much that | agree with amongst the colleaguesthat I've
heard and some of the testimony from yesterday. But | think from a practica point of view, | would
make five points.

Thefirg isthat | am not convinced thet if Booker and Fanfan resolve the issues as we
think they will, that the effects will be so readily compensatable. I'm sure that procedurally the courts
will manage. They will find ways to adopt Blakdy waivers, enhanced extended plea colloquies,
whatever. And that will happen. But what is buried behind that is afalure to recognize or perhgps an
implicit acceptance of the view that those changes will necessarily affect the ultimate result, thet is, the
sentence to which a defendant will be sentenced. And by imposing greater procedura obstacles,
greater codtsto thetrid right, the inevitable result, if thisisamarket of any form at dl, isgoing to be a
diminution in the sentences that crimina defendants will receive.

Now, many people think that that's a good thing, that crimina sentences are currently
too harsh, too severe. | tend to think that in many ingtancesit's not, but leaving asde my viewsonit, |
am 100 percent convinced of onething, thet is, that the congressond reaction will not be afavorable
one; that is, the mgority view in Congress right now is not one that will accept readily a systematic
diminution in crimind sentencing.

And s0 if we take along-term perspective and say were going to fix the guidelines
completely to accommodate Blakely, which | support as along-term god, as something that | think we
should do in the long term, but don't do anything in the interim, the interim reaction of Congress will be
swift, severe, and negative, and even more severe than, you know, people like me might support. |
mean, it will be horrific, | predict.

| think that what is required--and in this | guess | disagree with Professor King--is an
interim solution, an interim solution that brings us as close as we can to status quo ante. | believe that
you can make it avdidly and explicitly interim, that we can put atwo-year kicker on it, a sunset rule.
Congress enacts those in much legidation, and that compels areconsderation a alater date when this
Commission, working with Congress and with the data that has been gathered, has atime and an &bility
to congtruct aresponse that is thoughtful, that accommodates the Sixth Amendment concerns that we
anticipate will come out of Booker and Fanfan. But to say that between now and the time that this
Commission or Congress produces such a complete renovation of the Sentencing Guiddinesto




accommodate the new congdtitutiond redity we should do nothing is to assuredly invite mandatory
minimums or more--or just aslikely, I would think, jury sentencing and the dimination of judges
atogether. Those are both proposds that are outstanding amongst the Members of Congress who
believe in a deterrence mode of sentencing, and | think that they will find mgoritarian favor.

So my strong recommendation to the Commission is that its strong recommendetion,
since much of the proposas-many of these interim fixes will require legidation, my recommendetion to
you is that your recommendation to Congress should be for some short-term interim fix where
everybody checkstheir beliefs at the door about, you know, the fundamental values, yeaor nay, with
respect to our current level of crimina sentencing, and we just go back as close as we can to the pre-
Blakely rules with afirm absolute deadline. That would be my first and second kind of practica
recommendation to you, because if you don't do that, then by June of next year | predict that this
discussion about what the ultimate optimum sentencing regime should be will be moot.

o turning from that to what | think the optimum sentencing regime should be, because |
do want to look alittle more long term, | agree completely with Professors King and Klein with respect
to advisory guiddines. They are paliticdly unsdable, and | think after Blakely they're condtitutiondly
unsdable. If advisory guiddines are to have any bite a dl, any effect in condraining as amatter of law
judicd sentencing, then they will run afoul of Blakdly. If the judge hasto find some fact by some
gandard in some way that dlows him to fit within these advisory guidelines, the Blakely ruleswill, in my
judgment, ultimately be determined to render those inoperable.

If, however, they have no legd bite at dl, if they have no de jure condraining effect,
then, first off, | think they won't be gppedlable because | agree that there will be either no appellate
review or an abuse of discretion review that is default for dmost automatic affirmance. And, more
importantly, if they have no bite & al, no condraining effect a al, then we will have gone back to the
pre-1987 regime of basicaly indeterminate sentencing, where the judicia discretion is congrained asa
matter of law only by the wisdom of the jurists that we appoint, which, you know, | think is generaly
quite high, and they will by and large get it right. But that is a system that we have as a society rejected
because of the disparities that existed before 1987.

| think that an advisory system is smply a code for indeterminate sentencing, plain and
ample. And s0 | don't think that that's the long-term way to go. The long-term way to go, the one that
my colleagues on the pand have, | think, identified is an atempt to smplify the guiddines, Blakeyize
them, make them fit. | mean, one can imagine a system in which the base offensesin the federal system
are parceled out amongst various categories. crimes againgt people, crimes againgt property, you
know, that sort of thing, regulatory harms without effect. One can imagine within those classes, in those
broad categories, classes of offenses so that crimes againgt the person--you know, murder isaClass A,
rgpe and robbery are Class B, that sort of thing. That would be adifficult task. | know it's one that the
Commission gpproached in the 1990s and then withdraw from because of a difficulty, and in part
because the cornucopia of federa laws suggests that not al laws are going to be readily fit into these
categories. But | think the truth is that the dominant ones that are the meat and potatoes of 95 percent
of crimind sentencing today will fit in these categories. What dominates are our federa docket, drugs,
white-collar crime, and that's about it. Y ou know, 7 percent of crimes are drunk driving, according to
your latest statistics. So well cregte alittle separate category for that.

But, you know, those kinds of things need to be done. Then you need to also parse out
scienter elements that go on top of this, because we al know that some crimes are done, you know,
willfully, thet is, with intent to violate law, or knowingly, negligently, drict ligbility. Then you parse out
basic offense characteristics based upon the gravity of the harm, the type of victim, and maybe abuse of
trust.

With respect to gravity of harm, | think that those are things that the jury can
understand. They do currently in the drug area. | think the fraud, monetary fraud would be more



difficult even though they do it in the civil arena, because of the higher burden of proof that will attend
jury proof in awhite-collar complex fraud kind of case. But | think that with asmplified set of
categories, you know, smdl, medium, large, and redlly obscendly large fraud, you know, you can give
the jury some guidance to fit within those and they can make those determinations.

So that isatask that | think is suitable for this Commisson'slong-term effort. | think it's
one that's accomplishable. | think, candidly, it will take you two years. Thisis not something that you
can do overnight or even in the next Sx months. And that's part of why | think an interim solution of
some form that returns to the status quo ante is the best option right now for the next few years.

| thank the Commission for your attention, and I'm sure you have questions for
everybody on the pand. | look forward to answering them.

JUDGE HINOJOSA: Thank you, gir.

Quedtions? Commissioner O'Nelll.

COMMISSIONER ONEILL: | guessthefirst question that | haveisredly we have
sort of two proposals on the table, and | think Professor Saltzburg sort of laid it out pretty well the
other day, and he said, look, either Blakelyize the guidelines-and obvioudy thereés alot of
disagreement about how one goes about Blakelyizing--or weve got a Situation in which we can adopt
the proposal that's been on thetable. | hesitate to use Frank Bowman's name in vain yet again, 0 |
gpologize to him in advance, but to have some sort of a Bowman proposa, the Bowman proposal that
people have talked about.

Herés my question to you right now. Obvioudy, the Department is very committed to
upholding the principles of sentencing reform articulated in the 1984 Sentencing Reform Act. In your
opinion, do you believe that the principle of reducing disparity will be achieved by the Bowman
proposals that have been placed on the table? And if not, why not?

MR. ROSENZWEIG: | believe that the Bowman proposa will achieve about a 95-
percent return to the pre-Blakely extent to which the guideines have diminated disparity. And | buildin
the current guiddines because we do know that the current set of guidelines do not themselves do a
perfect job of diminating disparity because of dl the fact bargaining and charge bargaining things. But |
believe the Bowman proposa will achieve about 95 percent of that status quo ante because I'm
convinced by experience and by the data that you've collected that amost dl the sentencesfal very
near the bottom of most guiddineranges. And there will be outliers that will not become de jure
possible, but | think that those would be rdatively few.

| think as along-term solution the Bowman proposa isungtable. | think that because |
share the concern of the members of the other people on the pane that within about two yearsit is
likely thet Harris will go by thewayside. And if Harris goes by the wayside with respect to statutory
minima, then the same Blakdly argument about guiddines will goply to the guiddings minima as
gatutory minima. So | would think short-term that, long-term try and do something different.

MS. KLEIN: | guessif | can spesk next, | disagree. | think maybe in the very short
term, measured by months, you get Smilar sentences to what we have now. Evenin the very short
term, that's not going to be true in certain didtricts. In the Fourth Circuit you're going to get the
sentences that you would have gotten under the guidelines. In the Ninth Circuit you're going to get Six
months. Y ou're going to get the minimum.

And I've had, you know, judgesin San Francisco tel methat. They don't want to
sentence the way the guiddinestell them to sentence. They want to take into account factors that they
think are important and that they're not going to pay attention to the guiddines if they don't have to.
And that's just going to get worse over time as judges get used to the fact that the guiddinesare no
longer mandatory.

MR. BERMAN: | aso want to focus on the redlity of what short term means. | don't



think--1 know there's some suggestion that it could be gpplied automaticaly, but | think at least some
courts would find ex post facto problems with immediately applying atop-off goproach, that that
changed the range of punishments in ways that would mean we could only apply the Bowman fix to
crimes committed--and, again, it's not crimes sentenced--

COMMISSIONER ONEILL: | want to leave aside those concerns and the
condtitutional question for amoment and just focus on this question of digparity, because that has
obvioudy been one of the principa points the Department has been concerned about. And | guess one
of the thingsthat | want to try to get at is your best advice as to whether or not the so-called Bowman
fix will actualy wind up producing disparity--

MR. BERMAN: Over the long term is actualy--

COMMISSIONER O'NEILL: Over the long term, exactly.

MR. BERMAN: Right, and | would say only if judges never use the authority you're
giving them. That's sort of the funny thing. It creates consstency only if judges don't do whet the
Bowman fix is desgned to give them authority to do. And | think the defender pand sort of highlighted
that this sort of weird, convoluted fix on afix on afix that works only if nobody pays attention to whet it
redly says and everybody just sort of pays atention to what practicaly happens. And, again, a the
end of the day I'd say firdt let's figure out redlly what does practically happen, and we don't know ina
world with topless guiddines how dl the actors will realy respond to that, practicaly spesking. And it
just isn't a system that anybody would have enacted initidly, and o | continue to sort of try to keep it
ample and say even if it might work, short, long, whatever term, if it's not something that, you know,
passes the "that makes alot of sense” from the outsider observer perspective, I'm inclined not to be in
favor of it and be concerned that only us inside the system can even see how it makes sense.

COMMISSIONER O'NEILL: But, again, the concern, regardiess of Haris,
regardiess of al those things, is that the question I'm redlly trying to focus on, | guess, isthe question
about disparity and whether or not it's going to lead to greater disparity, because obvioudy one of the
principles that everyone is concerned about is making sure that we maintain the principles of the
Sentencing Reform Act. And & least some have suggested that thisis the best way of preserving the
gatus quo ante, that everybody recognizes it's not perfect eimination of al untoward disparity but did a
reasonably good job. And so the question that at least I'm trying to focus on is whether or not you
believe that Bowman is likely to achieve that, whether short term or long term.

MS. KING: Isit my turn? | think my answer to that would be probably not, that the
disparity would increase. And | don't think it would increase exactly for the reasons that Professor
Klein mentioned with judges going down, because my understanding of the Bowman proposal is that
downislocked in, it'sonly up.

And | think you have to look at bargaining behavior and see what is happening in these
plea agreements, and that's something that well find out more about.

But if indeed the offers are able to go up and the stipulations to caps and to ranges and
to individual specific sentences go up, and as we found out, the ability of individua prosecutors offices
and defenders offices to negotiate within the guidelines and around the guiddinesis drasticaly different
around the country. What you're going to end up through bargaining is more disparity when you have
that.

COMMISSIONER STEER: If | could just follow up on that point, why do you think
that would change? We've had a system in which bargains had been settled at the bottom of the range
for dl these years. Why do you think that al of sudden smply because therés a potentid for going
higher, you know, would your answer be the same if the range were increased to the 50 percent that--

MS. KING: | thought the question was will this reduced disparity--1 think that it has
the potentid for having the same amount and possibly more, if prosecutors have more room to movein



theinitid offers.

Now, it's possible that it won't, you know, that people will agree on the same absolute
number. But Snce the options are different, you can start higher and come down.

JUDGE HINOJOSA: And weredize that thisis redly adifficult question because
presently we have arange and the statistics do show judges stay at the bottom of the range, and then
there's some number that go to the middle and then very few that go to the top. So we presently have a
range, and the range is going to get much bigger.

MS. KING: Right.

JUDGE HINOJOSA: And so it'savery hard question because it's hard for usto redly
come up with an answer about something in the future, and it is a difficult question.

MR. ROSENZWEIG: | think Professor King isright that, you know, by taking the top
off completely, you are placing adightly better card in the prosecutor's arsend, S0 that that will make it
probably somewhat preferentially less favorable to defendants.

| think, though, that one of the points | didn't make earlier that 1'd like to be sure to
include is part of the answer to your question, Professor O'Nelll, is compared to what, because the
disparity that will--that may come from the Bowman proposa or any other status quo ante proposal
needs to be compared to whatever it isthat will exist the day after Booker and Fanfan come down, and
as Professor Klein suggest, strike the fact enhancement aspects of the guiddines dtogether. And |
think that regimeis going to be rife with lots of rent-seeking and lots of disparity across judges, across
prosecutors.

So the option of not putting something in to cabin digparity, not putting in something thet
cabins disparity has to be compared with what the amount of digparity you think will exist without it,
and | think that will be very high.

MR. BERMAN: Can| make just one point on this? | think it'saterrific but chalenging
question. | think part of it depends on which kind of disparity we're most concerned with. | think we
could be confident that there will be some outlier disparity for some percentage of cases. That might
only be 2 percent. It might be 5 percent. It could be as much as 20 percent when you take the tops
off, where the judges will go as high asthey can, or a least very, very high.

And so part of what concerns me, if you look at the cumulative statistics, well, 1ook, 80
percent of the cases are ill roughly within the range, okay. But the 20 percent of outliers are now
more severe punishments, and especidly againgt the backdrop of the Sentencing Reform Act's
statement that punishments should be no greeter than necessary to achieve the purposes of punishment.
Y ou might say that that's akind of disparity, that kind of outlier, extremely severe disparity, that should
concern us as much if not more than, you know, where the other 80 cases sort of skew together. And
S0 my concern is not just the possibility of digparity but the type of digparity that that fix could creste.

JUDGE HINOJOSA: Commissioner Horowitz?

COMMISSIONER HOROWITZ: Just focusing on the proposd to diminate the tops
of the guiddines, the so-caled Bowman fix, to the extent each of you or any of you have thought of the
issue, the gppellate review standard that would apply in those circumstances, what would you think,
suggest is either appropriate or condtitutiona in terms of an appelate review standard for judges who
went above the minimum number in the guiddines. And would the same standard gpply to ajudge who
downwardly departed in a Bowman-fix world?

MS. KING: | don't think the same standard would apply because Blakely doesn't--so
far | don't think gpplies to downward mitigating facts.

COMMISSIONER HOROWITZ: And I'm not asking this sort of congtitutiondly, but
in terms of arecommendation to us or in a system that removes or tries to prevent unwarranted
disparity, which iswhat we've been focusing on.
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MS. KLEIN: | don't think you can do it through gpped if what you're gppeding isthe
falureto, say, usethe guiddines as advice. Since the guy had agun, it really should have gone up two
levels, and the judge didn't do that, can you apped that? | don't see how, you know, in aworld where
the guidelines are redlly advisory--if appellate courts start enforcing these advisory guidelines which
were crafted by the Commission and gpproved by Congress, those are laws which are being enforced,
which then violates Blakely.

Now, theoreticaly, you could have the judges get together and creete advisory
guidelines, and | think it'saredly interesting condtitutiona question. Could that be enforced through
goped? If they wereredly created by the judiciary, would that run afoul of Blakdy? | don't know the
answer to that. But | think aslong as the advisory guiddines are crafted by this body, | don't think they
can be meaningfully appeded.

MR. BERMAN: | think alot would depend on how Booker and Fanfan explicate the
limitsof Blakdy. So | would imagine a system of appellate review that tries to be gpoken in much more
legdigtic terms than factud terms, and, you know, this sort of idea of afact law digtinction. If the
gopellate review standard said to the judges review for abuse of discretion concerning whether this
punishment was sufficient but not greater than necessary to achieve the purposes of punishment and
gpoke of it in very sort of law-ish terms, | think you might be able to skate around what Blakdy limits
because | don't think that, at least as written yet, Blakely requires that sort of issues of lawv haveto go to
ajury, even if there are issues of law that could enhance sentences, dthough, again, thisis such
condtitutionaly uncertain ground, the only thing | can say confidently is there would be lots of litigation
and wed probably get circuit splits. And, you know, which kind of standard we ought to be sort of
pushing forward, should try to be as condtitutionaly sound as possible. But part of my own adviceis
let's take the hand we're dedlt rather than sort of reshuffled at a time when the court hasleft us with so
much uncertainty of the reshuffling.

COMMISSIONER HOROWITZ: And would you in atopless guiddines world,
thinking about a standard of review for awithin-guideine sentence, would you think thet the
Commission would have--or Congress or whoever wrote the standard of review would have two
different sandards essentialy, a within-guideline standard and a downward departure standard?

MR. BERMAN: Unlessyou can convince Congress to switch the PROTECT Adt,
right? And | understand the Bowman proposd, at least it's fill stuck by the PROTECT Act'srules
about review of downward departures. And, of course, you guys could make a recommendation to
Congress to do a broad switch of that, but | haven't gotten a sense, and maybe Paul knows better than
| what's going on on the Hill, that they're inclined to move that around at this stage as well.

COMMISSIONER HOROWITZ: Professor Rosenzweig?

MR. ROSENZWEIG: | would, | think, agree with Professor Berman that if you go for
the topless guiddines, you're going to probably want to keep--or Congressis probably going to want
you to recommend to keep the same standard for review of downward departures below whatever the
guiddine minimum becomes asit isright now. The problem of gppellate review for, you know, the
excessve upward bound is very intractable for the reasons that we've discussed, and I'm not sure that |
see away to get around it. 1 mean, that's one of the reasons why I'm not sure | think that the Bowman
proposd is along-term agppropriate, stable one. | wish for areturn to aregime of reasonably
determinative sentencing with reasonable ranges on both ends that protects against both excessvely
severe judges and excessvdy lenient judicid sentencing. | think that's the ultimate god that dl of us
share.

JUDGE HINOJOSA: Commissioner Rhodes?
MS. KING: I'msorry. Can | just say one more thing on the gppellate review in
response to your question? Aslong as you have abuse of discretion or some leve of review that



doesn't turn on the presence or absence of facts, you can construct some sort of appellate review. But
it's not going to be effective, unlessit is, of course. Y ou can till condition maximum grades on prior
offenses aslong as Almendarez-Torres. So it's not necessary to take the top completely off. You can
dill gradeit by prior history if you choose until Almendarez-Torres fdls

COMMISSIONER RHODES: I'd like to follow up on Commissioner O'Neill's
question regarding consstency if we take the tops off under the Bowman proposal and ask--we heard
yesterday and today comments that that would make the system a one-way system, or we've heard the
adjusted offense leves referred to as mandatory minimums. And my question is. Are you--it seems
that you're assuming that under the tops-off proposal, the adjusted offense level, the base offense level
and adjusted levels would be more rigid than they are now and that they would not move down for
downward adjustments or downward departures in much the same way they do now.

So if you're making that assumption, | would ask why. And if you're not making that
assumption and you would recognize that still courts can go down, | would ask why you think it'sa
one-way system as opposed to very much like we have now, with sentencing incentives being very
smilar to what we have now.

MR. BERMAN: | think it isvery smilar to wha we have now, and | like the Bowman
fix. It'san eegant way to try to preserve the status quo. The concern | haveisit's not clear that this
court is going to be comfortable with preserving aversion of the status quo and that'swhet | fed is
going to get litigated in away that unless we come to the conclusion that the Bowman fix is the perfect
long-term solution, to move there in the interim doesn't make alot of sensejust as a short-term Strategy.
And thisis another reason why 1'm looking forward to the 15-year report, because if the 15-year
report says al iswel with how everything has been done, then | think that's a strong sentiment for trying
to figure out if the Bowman fix can escgpe congtitutiona scrutiny in away to get us back to where we
were. But given a least my sense that an awful lot of folks didn't like where things were before, taking
an opportunity to use a congtitutionally convoluted or questionable way to get back to where we were
before, that, again, were not even there now, right? And we can't get back there, | don't think, for ex
post facto reasons for at least a couple years.

And soit'sredly alook at those practice dynamics more so than a sense that it doesn't
do what happened in the past, but it does |eave me to wonder whether that's what we want to be
embracing at this moment.

JUDGE HINOJOSA: Vice Chair Sessons?

COMMISSIONER SESSIONS: There are a number of issues that have been raised
by the Bowman proposd, criticisms of the Bowman proposal: number one, Harris could very well
declare the guidedlines uncongtitutiona, and if we get a second declaration of the guiddines being
uncongtitutiona, where do we go from there? Asa practicd matter, what happens then?

But more than that, there's been criticism of the Bowman proposal because once in the
red world--and I'm using your expression, the red world--we make changes to the guiddines, that's
now the status quo. And so each of you | find--1 mean, thisisinteresting. Each of you say we don't
want to go down that road in the Bowman proposa, we want to go toward smplification, maybe
amplifying your positions. But you heard a smplification program proposed by Professor Goldsmith
yesterday. A smplification process, that's where we want to go.

Widl, why do we take necessarily arisk to go to a Bowman proposa, which could be
declared uncondtitutiondl, and then ultimately risk the entire system as opposed to moving in the
direction that you're talking about where we should e going, and that isto try to Smplify the process so
that were moving in theright direction?

JUDGE HINOJOSA: Who wantsto take that leading question?

[Laughter.]




MR. ROSENZWEIG: | completdy support your desire to get toward smplification. |
think that we are dl agreed, however, that the practicd redlity istha you can't get there immediately.
It's going to take a year, | think two, but, you know, I'll defer to anybody e se's judgment on how long it
will take you to actudly rewrite the guiddines. I'll let you decide.

| think my recommendation for doing something inadequate in the interim is based on a
very raw politica caculus. It's not a principled, you know, argument for the status quo, which hasiits
problems. It's not an argument from optimum policy. It's an argument from the concrete numbers on
the ground that reflect the eectora results of last--you know, two, three weeks ago and my estimation
of what the likely reaction will be to too long term atimdine for change and fix. If this Commission
were to announce today that it intends to revise the--or the day Blakely--or Booker is decided, it was
announced today weve begun a one-year program to fix this and for ayear well have to muddie
through, but well dl be ready in ayear, my estimation is that the program would be moot in six months.

And if I'm wrong, o beit. I'm offering now politica advice, and | have no ingght, no
gpecid indght. And | think that the results would be more severe and ones that nobody on the
Commission or a the table would, you know, necessarily think is the optimum.

COMMISSIONER SESSIONS: One of the difficulties with setting a deadline is that
when you st the deadline on a particular date, Sx months before that everybody in the sysem is
waiting for the deadline.

MR. ROSENZWEIG: There are--

COMMISSIONER SESSIONS: Y ou know, you're not getting the changes of plea,
you're not getting the sentencings because everything isat ahdt. And that coversits own problems,
especialy when if you gpply a Bowman fix, it doesn't apply to the cases which exist now, the 40,000
cases that are out therein the mix. So then what cases doesit gpply to? A very smal window of
cases. Andisit worth taking that kind of risk for that small window of cases?

MR. ROSENZWEIG: I'm not so sure | agreeit'sthat smdl. 1f the Bowman fix
became law today, you know, we get 60,000 ayear and you took ayear and a haf, it would be--you
know, it would roll in with crimes beginning today. 1t would probably be about 60,000 as arough
esimate.

Y ou know, | mean, | guess my fear is, trangtion issues asde, I'm more concerned
about intemperate, rent-seeking reactions.

JUDGE HINOJOSA: Having lost total control with phones ringing, time problems; |
will atempt to limit this to one more question from Judge Cadtillo. And in the courtroom, it's different
when you have marshds

COMMISSIONER CASTILLO: Especidly when you have two judgesin one
courtroom.

I'm going to end with just a plea and then giving you some information. My pleaiis|
redize we are dl shooting in the dark here, and | appreciate this pand's testimony. Once this decision
comes down, | would urge you not to hesitate to take some time and then send us whatever you think is
the appropriate modification to your testimony, or you could just send us a one-page letter saying, "l
stand completely by my testimony, I've predicted it.”

Now, by way of information, I'll especially address this to you, Professor Berman.

Firgt of dl, good to see you again.

MR. BERMAN: Good to seeyou aswell.

COMMISSIONER CASTILLO: I will tel you, one, our Chair did announce that the
15-year report is now going out on our webdgite and will become publicly avalable.

Two, the five months of datatha you're urging usto rdease, | will tell you weve
closdy andyzed what is going on in the Seventh and the Ninth Circuit, aswdll asthe rest of the country.



My persond judgment isthat it'sinconclusve. One of the problemsis that the Booker and Fanfan
cases were accepted in August, and what's happening in the Seventh Circuit where | St isthat
sentencing decisions, but for areatively handful of casesthat are being bargained--no big surprise
there--are just being delayed. So what we're seeing isabig delay in sentencing in both the Seventh and
the Ninth Circuit, aswell as some other circuits that, you know, don't readily explain themsdlves
because of circuit decisons that say proceed. But we're seeing alot of district court judges who are
not proceeding.

So we will attempt to release that data as soon as we can, but | just want you to know

that.

MR. BERMAN: Great. Glad to hear it.

JUDGE HINOJOSA: If we don't have anything ese, | want to thank you al very much
for your time. Professor Berman, well let you get back to that other job that you have. Since we had
this discussion, maybe you can devote some time of that to the BCS.

MR. BERMAN: | absolutely will. Another pressing nationd issue.

[Laughter.]



