JUDGE HINOJOSA: | dso want to take this opportunity to thank the members of the press, who are
here, and that we hope you have found this asinteresting as we have.

Our next pand is badicdly representing a view from the defense bar, aswell as some victims
rights advocates. We do have Susan Howley, who isthe Director of Public Policy and Victim Services
with the Nationa Center for Victims of Crime. We have Ms. Carmen Hernandez, who is the Second
Vice President with the Nationd Association of Crimina Defense Lawyers. We have Ms. Amy
Baron-Evans, who is the Co-Chair at the Practitioners Advisory Group that works with the Sentencing
Commission, aswell as being an attorney herein D.C.

MS. BARON-EVANS. Boston.

JUDGE HINOJOSA: Boston. | wastrying to make it better for you.

[Laughter.]

JUDGE HINOJOSA: Although | do love Bogston.

And David M. Porter, who is an Assistant Federal Defender with the Federal Defender's
Office in Sacramento.

Well gart with Ms. Howley.

MS. HOWLEY: Thank you. Good afternoon, Mr. Chairman, and Members of the Sentencing
Commisson. My nameis Susan Howley. I'm the Director of Public Policy and Victim Services a the
Nationa Center for Victimsof Crime. The Nationd Center is the nation's leading resource and
advocacy organization for victims of crime, and our misson isto forge a national commitment to help
victims of crime rebuild their lives.

I'm here this afternoon to remind you of victim concerns regarding the reexamingtion of
sentencing procedures following the Supreme Court's decision in Blakely v. Washington | would like
to be clear at the outset that | am not here to address the structure of sentencing guiddines, or the
condtitutionality of various proposals for reform, but because your ddliberations and the resulting actions
may impact victims, | am here to make you aware of the possible implications.

The Nationd Center for Victims of Crime will celebrate our 20th anniversary next year. During
these 20 years much of our work has focused on securing rights and resources for victims of crime. At
the time we were founded back in 1985, the victims rights movement was just beginning in earnest
across the country, and today, every state and the Federd Government has alegd set of rightsfor
victims of crime,

The rights of victims to be informed, present and heard throughout the crimind justice process,
and theright to restitution from convicted offenders are now bedrock principles of our system of justice,
strongly supported by the American public. Victimsrights amendments to state condtitutions have
passed by an average voter approval rating of 79 percent. These rights do more than help the victims
of crime. They make our system of justice stronger by ensuring that the voice of victims informs the
decisons.

The response to Blakely and the related cases may impact two core victim rights, the right to
dlocution a sentencing, and the right to retitution from the convicted offender.

Thefirg of theserights, dlocution at sentencing, isimportant to victims and to the generd
public. For victimsit may be the first opportunity they have had to be heard in court. It'slikely the first
time that they'll be able to communicate to the court the persona harm that they have sustained. Victim
impact testimony serves an important purposein sentencing. In caling on judgesto dlow for and give
gopropriate weight to victim input a sentencing, Presdent Ronald Reagan's Task Force on Victims of




Crime observed that, "A judge cannot evaluate the seriousness of a defendant's conduct without
knowing how the crime has burdened avictim. A judge cannot reach an informed determination of the
danger posed by a defendant without hearing from the person he has victimized.

The Supreme Court too has recognized the appropriateness of victim statements at sentencing
inthe 1991 case of Payne v. Tennessee. In holding that the admisson of victim impact evidence at
sentencing is not barred by the Condtitution, the Court "reaffirmed the view expressed by Justice
Cardozo...' Justice, though due to the accused, is due to the accuser also. The concept of fairness must
not be strained till it is narrowed to afilament. We are to keep the baance true.™

Today every sate and the Federd Government dlow victim input a sentencing, and nearly dl
dlow that input to be in the form of ord datements a sentencing. At the federd leve victims of violent
and sexua offenses currently have that right, and because of the Justice for All Act, just passed last
month, this right will be extended to dl victims of crime at the federd leve.

A change in sentencing procedures may affect the victim's right to dlocution at sentencing if it
increases the burden on victims. Because victim impact is not expresdy an eement to the Federd
Sentencing Guiddines, with the exception of afew discrete facts such as the vulnerability of the victim,
it's possible Blakely and the resulting reforms will not affect victim impact testimony. However, if victim
impact testimony is determined to be an dement in the severity of the punishment, and thus would have
to be proven beyond a reasonable doubt, victims may be increasingly subject to cross-examination.

If they are subject to cross-examination regarding the impact of the offense, some will be too
intimidated to exercise thisimportant right. The thought of enduring scrutiny of their rectionsto crime
and of the physcd, emotiond and financid repercussions of that offense, will be more than some
victims can bear. Some protection may be provided victims by expresdy limiting any
cross-examination to their factua statements, asis currently the case under Maryland law.

The second of therights, the victim's right to restitution from a convicted offender, dso serves
an important purpose to the victims themsalves, to the genera public, and even to the defendant. To
victims, retitution represent an acknowledgement by the crimind justice system that the harm was done
to them, and that the defendant is persondly responsible for that harm.

For defendants, restitution has been seen as an effective rehabilitative pendty because, asthe
Cdifornia Court of Appedls has noted, "It forces the defendant to confront, in concrete terms, the harm
his or her actions have caused. Such a pendty will affect the defendant differently from atraditiona
fine, paid to the state as an abstract and impersond entity, and often caculated without regard to the
harm the defendant has caused.”

And the Victims Committee of the ABA, in areport issued earlier this year, caled redtitution
"an important part of the healing process in the aftermath of crime...Even asmal amount, paid regularly,
indtillsin an offender a sense tha he or she has the power to right some of the harm done during the
crime, gives ameasure of satisfaction to society to know the offender's being held accountable, and
provides a degree of pardld justiceto avictim.”

All states and the Federal Government alow restitution to be ordered at sentencing, and more
than athird of statesrequire that it be ordered in every caseinvolving harm to adirect victim of crime,
unless there are compelling circumstances that warrant an exception. Asyou know, at the federd leve,
restitution is mandatory in cases of violent crimes and certain other offense, and discretionary for dl
other offenses.

Revisons to sentencing procedures and guiddines may affect the victim's right to restitution




from the convicted offender. Courts may view restitution as purely compensatory, as opposed to
punitive, and thus exempt restitution procedures from any reforms related to punishment for the crime.
But if reditution is viewed as part of the punishment, the potential need for even more involved
proceedings regarding restitution and the financia capacity of the defendant to pay, may make courts
far lesswilling to order redtitution.

A third issue of concern to victim advocates, and one that is arguably of even greater concern,
is the prospect that evidence relating to victim harm could be subject to a higher slandard of proof than
evidence regarding mitigating factors at sentencing. Such a change would likely cause victims and the
generd public to view the crimind justice process as inequitable. Some proposed responses to Blakely
cdl for subjecting evidence of aggravating factors, which may include victim impact testimony and
restitution requests, to a higher slandard of proof than mitigating factors. If the victim is subject to
cross-examination regarding the impact of the offense, but the defendant’s witnesses are not subject to
the same cross-examination when arguing for leniency, victims and the generd public may seethe
justice system as unfair and biased. The standard of proof for both aggravating and mitigeting factors
must be equd.

And then findly, as you consder the potentia impact of your responses to Blakely and smilar
cases, and revise procedures regarding sentencing, we would urge you to take this opportunity to
incorporate a system to document the implementation of victims rights. For example, Maryland's
sentencing guidelines worksheets provide a place to indicate whether awritten or an ora impact
statement was submitted, whether the victim was present, whether the victim was notified, et cetera. |
attached a copy of the relevant worksheet pages to my written testimony.

The recently-enacted Jugtice for All Act requires the Attorney Generd in this next year to
develop regulations to promote compliance with victims rights. And the Act dso cdls for astudy of
the effect and efficacy of the implementation of the victims rights provisions on the treatment of crime
victimsin the federd system. Y our current reexamination of sentencing procedures provides an
opportunity to promote compliance and monitor implementation by the use of a smple mechanism to
record the implementation of victims rights.

In conclusion, as you reexamine sentencing procedures to protect the rights of crimina
defendantsin the light of Blakely, the National Center for Victims of Crime urges you to protect the
rights of victimsaswel. Any impairment of these rights would undermine the public's trust and
confidence in our system of judtice.

JUDGE HINOJOSA: Thank you, Ms. Howley.

Ms. Hernandez, with the Nationad Association of Crimina of Crimind Defense Lawyers?

MS. HERNANDEZ: Can we be difficult, Y our Honor, and go in a different order?

JUDGE HINOJOSA: | would have been very surprised if you had decided not to be difficult.

[Laughter.]

JUDGE HINOJOSA: Wadl, which order would you like for meto follow? Mr. Porter first?

MR. PORTER: I'll step up.

JUDGE HINOJOSA: Mr. Porter, with the Assistant Federal Defender, by popular demand,
from the Federal Defender's Office in Sacramento. Sir?

MR. PORTER: Thank you. Mr. Chairman and Members of the Commission, thank you very
much for the opportunity to gppear before you today.

Blakdy has been described varioudy as a 10 on the Richter scale tsunami revolution. And |



participated in a roundtable discusson at Stanford Law School last month, and on the cover you'll see
that there isapicture, alittle clip art here. 'Y ou might not be able to see--

JUDGE HINOJOSA: That's not one of us, isit?

[Laughter.]

MR. PORTER: It'sGodzilla. And this Godzillal guessis supposed to represent Blakely. |
come from you to the field to tell you and report that our nation's courts are not being trampled on by a
Japanese mongter, that pleas are being negotiated every day, sentences are being imposed, trids are
being conducted. And the prospect that some have anticipated about chaosis, we think, overstated.
Thereismgor didocation after every significant Supreme Court case dealing with crimind procedure.
If you recal, after the Miranda decision, Congress passed alaw to repeal Miranda. So that wasn't
engaged by the Attorney Generd for quite sometime. But there is didocation after dl mgor decisons.
Blakely is no different.

The Commisson's questions asked me firgt to focus on the Bowman Proposal. Now, whét the
Bowman fix proposes to do--asfar as| understand it, and there are severa iterations of it--isto
eliminate the top of the guideline range replace it with the statutory maximum. We believe that the
proposa would dmost surely be found to violate the defendant's right to jury tria, but more
importantly, it Imply defies common sense and violates fundamenta tenets of sound sentencing policy.

First let me address the condtitutiona issue. In Apprendi v. New Jersey the Court declared that
it is uncondtitutiond for alegidature to remove from the jury the assessment of facts that increase the
"prescribed range of pendties’ to which the defendant is exposed. Now, I'll be the first to admit thet |
paid more attention to the dternative statement of Apprendi's holding that spoke about facts increasing
the "gtatutory maximum.” | gpparently was not done in my misunderstanding because every Circuit
Court of Apped in the nation held that Apprendi did not gpply to the guiddines. But now the Supreme
Court has spoken, and has cleared the confusion and declared that dl facts essentia to punishment
must be pled and proved to thejury.

Does this mean that facts essentia to a mandatory minimum sentence must o be pled and
proved to the jury? Not yet. In Haris versus United States the Court ruled 5 to 4 that they did not.
But joining the four-Justice plurdity, Justice Breyer acknowledged that Apprendi's logic covers
mandatory minimum sentences aswell. He stated somewhat crypticaly that he was not "yet" prepared
to accept Apprendi. But with the mdlowing influences of Blakely, Booker and Fanfan, perhaps
Apprendi, like afine wine, will not only be accepted, but savored.

We believe the Bowman Proposd is uncongtitutional and that a mgority of the Supreme Court
would s0 hold. Whilethe proposd's condtitutiondity is at least arguable, its advisahility isnot. Frdt, it
smply defies common sense. How doesit remedy the violation of a defendant's right to trid by jury to
say, "Well smply increase the maximum sentence to which you are exposed.”

Second, it isunsound policy. By dlowing judges to sentence up to the congressionally created
maximum, the proposal would promote the unwarranted disparity the guidelines were intended to
eiminate. Thisdigparity would be exacerbated by the uncongtrained ability to upwardly depart, while
subjecting downward departures to strict de novo review. If there were an empiricd bassfor
concluding that federal sentences are generaly too lenient, the proposal might be promoted on policy
grounds. But the oppositeistrue. Weimprison far too many people in this country, and we imprison
them far too long. In the words of Justice Kennedy that I've quoted in my written testimony, "The
Federd Sentencing Guiddlines should be revised downward.”




The Commission's questions suggested the intriguing ideathat a process of rigorous appellate
review might save the Bowmean fix from the indeterminacy and unwarranted disparity thet it would
surdly spawn. | can conceive of no such process that would not itself violate Blakely's command. But
in the end the Commission should ask itsdf: why strive mightily to fix the fix? If certainty,
proportiondity and fairness must be sacrificed for no other reason than to save the guiddines, then let's
not destroy the guiddines to save them.

Defenders are too often accused, with some basis, I'll admit, of being naysayers. Thisis
uncondtitutiond, that's uncongtitutional. But today we come to the Sentencing Commission not only to
criticize the Bowman fix, but to praise the Kansas gpproach. True to the holding and spirit of Blakdy,
the Kansas legidature required that dl sentencing enhancing facts be proven to the jury, and it provided
for bifurcated trids. We bdlieve the Kansas sentencing model to be eminently workable. Most
sentencing determinations in federa court are rdatively sraightforward. No federd sentencing isas
complex as a capitd sentencing hearing, where juries dedl with fact finding beyond a reasonable doubt
routingy and in accordance with condtitutiona requirements.

| urge the Commission to read the amicus brief of the National Association of Federa
Defenders, which is appended to our written testimony, which demonstrates that the requirements of
Blakdy are readily assimilated into the federd sentencing system to follow the Kansas moddl. We urge
the Commission to amend the guiddines to modify the relevant conduct provisons and eiminate red
offense characterigtics in cross-references that alow a defendant to be sentenced for uncharged,
dismissed and acquitted conduct. These revisons, which ameliorate the most fundamenta violations of
adefendant's right to jury trid can be undertaken immediately.

Other remedies, such asthe proposal by the Practitioners Advisory Group, that are focused on
the longer term, should be considered by an ad hoc advisory group composed of the federd defenders
and other members of the defense bar, academics, federa judges, and attorneys from the Department
of Judtice.

Just to respond to a question--1 believe it was by Commissioner Steer--about the costs of
conforming to Blakely, | direct the Commission to page 7 of the amicus brief, which says that those
who predict chaos rgjoin by predicting that Blakely will cause anincreasein tria and adecreasein plea
negotiations, and the statistics actudly say the contrary. Pleas have been going up; trids have been
going down since Apprendi in mgor drug trids, while the number of those types of trids have been
going up. So thereisempiricd evidence that would suggest that complying with Blakely does not
increase costs.

Thank you very much.

JUDGE HINOJOSA: Thank you very much.

Ms. Baron-Evans—-and | know | kidded you about Boston, but that's the only place I've ever
lived outside of Texas, and | enjoyed every minute of it except exam periods. And you, of course, are
co-chair of our Practitioners Advisory Group.

MS. BARON-EVANS: Yes. I'm one of the co-chairs. My other co-chair, Mark Flanagan, is
here, and we thank you for inviting usto tell the Commission our views today.

| wanted to say one more thing about the Bowman--before | say what we do support, | wanted
to say something else about the Bowman Proposal. We agree with everything that David just said in
terms of the uncondtitutionality and the poor policy represented by the Bowman approach. | know
you're avare that it was designed as an interim fix, but even as an interim fix it doesn't make any sense.



Because one of the people on the earlier pand said that he thought that the Bowman fix could pass
muster under the ex post facto clause, | am unsure how that could be because it increases the potential
maximum without a doubt. And so does the upside down guidelines interim fix that Professor
Goldsmith described. So, in other words, either the upside down guiddines, or the Bowman fix, if you
tried to implement that as an interim fix, it wouldn't kick in until casesin which the offense was
committed after it was enacted. So by the time you got a new system in place, those cases would just
be making it through the system. Soit's just sort of illusory to even useit as an interim solution.

We support, the PAG supports what Jm Felman has submitted to the Commission and that he
cals codified guiddines, and that apparently Professor Sdtzburg supports, and even | think Professor
Goldsmith supported as along-term proposa. Under that solution, we would hope that the
Commission would be appointed by Congress or directed by Congress to identify the most important
sentencing factors that Congress would then codify as dements, and the Commission would aso
identify and perhgps smplify the other guidelines factors to be used as within range advisory guidelines.
Thiswould involve decreasing the number of ranges, and widening them accordingly. Proposds have
been made for 10 or 15 ranges rather than the current 43. The bottom and top of the range would be
dictated by the sentencing eements that would now be codified by Congress. The possibility of
bifurcation to prevent prejudice and confusion, subject to abuse of discretion review, just like asin the
Kansas solution.

We support this gpproach for a number of reasons, one of which isthat it honorsthe letter and
the spirit of the condtitutiond right to have facts that are essentid to punishment charged in an
indictment, submitted to ajury, and proved beyond a reasonable doubt. 1t'snot agimmick. It honors
what we expect the Supreme Court to say in Booker and Fanfan, and what it's already said Apprendi
and Blakely.

It also maintains a system of guidelines, and we agree, and | think most people who care about
rationa and sound sentencing policy agree, that guiddines are good because they prevent unwarranted
disparity and they give us certainty. We disagree about how high they should be, but in principle
guidelines are a good thing, and this systlem would mantain aguideine system.

We think that this will improve accuracy and fairness because the sentencing range will be
found based on a higher burden of proof and amore religble kind of evidence. This solution dso
preserve the judicid role in sentencing by giving the judge within-range discretion, guided discretion
within the range, and departure would gtill be available for circumstances not accounted for in the
elements or the within-range advisory guideline, subject to agpped by the government.

| think maybe what's best about this gpproach isthat it would require the Sentencing
Commission to redly have arole in this and reexamine what factors are important to punishment and
how much they should affect defendants sentences. It's just sentences have just sort of inexorably
increased over the years, and people have been cdling for the Commission to look at that for along
time, and this presents redlly a great opportunity to do that.

Weadl know that the red offense system was indtituted to prevent the transfer of power from
the Sentencing Commission and from judges to the prosecution. Judge Breyer talked about that again
at the Blakely argument, and he wrote about that, and that was very important to him. | think a couple
of things have happened as aresult of red offense sentencing that nobody anticipated or intended. One
of them, the main thing isthat it has trandferred power to the prosecution in less visble ways. When the
prosecution is able to charge an eadly provable offense and get a sentence for other offensesthat elther




weren't charged or were dismissed or of which the defendant was acquitted, it gives the prosecutor
undue power. It gives the prosecutor undue power at sentencing and in plea negotiations. It Aso
reduces the fairness and accuracy at sentencing.

Under the codified approach, relevant conduct would no longer be able to be used at
sentencing. If afact could be charged as an element or as a separate offense, it would have to be
charged that way. And | think that is pretty much the result of Blakdy anyway, or if Blakdy is applied
to the guiddines, | think that's the result of that decison. The defendant would have notice of what he
or she would be sentenced for. Unlike the situation now, there's no surprise attack. 'Y ou would know
what your range was going to be, and there would have to be discovery of the sentencing eements just
like any other eement today. So you could make amore informed decison in pleabargaining and in
deciding whether or not to go to trid.

Those are the reasons we support the codified guideline solution. We do not support advisory
guiddlines because we think that it--maybe not at firgt, but eventudly will invite too much disparity. In
order to prevent that, you would end up having to impose controls that would just basicaly put us back
to the guiddine system we have today that would be uncongtitutiond for the reasons that thisone is.

Let me seeif there were any others. The Kansas gpproach, | will just say it's our experience
too, you know, our group as practitioners who represent both the poor and the rich, and we have not
seen chaos as aresult of Blakely either. Y ou know, based on the Ray memo, where Assistant Attorney
Generd Ray has directed prosecutors to charge and prove these items, these factors to ajury beyond a
reasonable doubt, they obvioudy can do that. They've been doing it in our digtrict, and | would just--I
think the chaos argument is overstated, and that we do hope that the Commission will advocate a
decent interval in which anew system can be studied and implemented.

Thank you.

JUDGE HINOJOSA: Thank you, Ms. Baron-Evans.

Ms. Hernandez with the National Association of Crimind Defense Lawyers.

MS. HERNANDEZ: Good afternoon.

JUDGE HINOJOSA: Isit okay now? Isit your time?

[Laughter.]

MS. HERNANDEZ: | was going to say congratulations, Judge, for--thisis your first hearing as
Chair, and dso | think--

JUDGE HINOJOSA: Obvioudy, atota disaster.

[Laughter.]

JUDGE HINOJOSA: Couldn't control the witnesses.

[Laughter.]

JUDGE HINOJOSA: But go ahead. I'm cutting into your 10 minutes.

MS. HERNANDEZ: And | want to congratulate the whole Commission. | think thisisagreet
opportunity. Y ou know, had Blakdy not come down, we would have been dtting here, a least on this
sde of the fence, railing about the next set of enhancements, the next set of guidelines that have logt any
relationship to the origina intent of the guiddines. So | think, | hope that the Commission redlly takes
this time and whatever fix comes out of thisisafix that's conastent with what you've learned, what
weve al learned over the past 20 years. And in someways, | mean alot of the discussion that weve
had today about the enhancements and identifying loss in quantity, for example, astwo items that juries
would like, | mean, our experience has been that loss and quantity in fact oversate culpability for alot



of people, and until x months ago | think we dl--alot of us—-agreed about that. So | hope that in this
sort of turmoail, not in the courts, but in the world of academia and in the world of the Sentencing
Commission that's taking place, that we don't lose sght of what we redlly do know here. Andso |
hope, as far as quantity and loss, it's one big dedl.

The other proposd that's being floated around in a number of waysisthisidea of ether building
enhancements into the base offense leve, or an upside down, where the defendants would have to
prove that they're less culpable than the guideline.

Again, | mean, | hope that if--I hope that's not the resolution. But if that is the way you go, |
hope that you use the data that you have so that you end up with a base offense level that resembles
culpability and what crimes are committed. | mean, your data, the data that we have--and | know you
have alot more dataand | hope you publish it as soon as possible, as an aside--your data reflects that
maost enhancements are very rardy gpplied. | mean, | think the gun enhancement in the drug guiddineis
probably the most prevalent enhancement, and even that's only about 16 percent of cases. Soif you
build in that type of enhancement into a base offense level, 80 percent of the defendants are going to be
sentenced for something that they didn't do. | want to--1 mean, that's the one mgjor point that | want to
make asfar asfixes.

The other thing that | think we may be overlooking is a point that Amy just made about ex post
facto and theillusory nature of rushing to get afix in. Infact, nothing you do is going to dart applying to
the hundreds of cases that are Sitting in the pipeline waiting for the Supreme Court to rule--or &t least
itsavery difficult Stuation. | mean, if Blakdy saysthat the statutory max is the unenhanced base
offense levd, therés a ceiling out there for every defendant who's Sitting waiting to be sentenced. And
nothing, no Bowmean fix, nothing is going to change that.

So perhaps | would suggest that maybe Kansasis the only thing that can fix it. And it wouldn't
be ex post facto as to those defendants. 1'm not conceding that. But | mean, that may be--1 mean, I'm
not joking. It'sacomplex issue. But | think that may be the best solution to what's happening. And it
aso may be aresponse to Congressif they're trying to rush to get something, that you do in fact have
gx or eight months to sit down and try to figure out what you want to do. And | do hope the
Department of Judtice joins usin this effort and does the right thing, as| define the right thing.

No, | mean, | do hope--it was interesting, | was reading some articles in preparation for
today--you know, Judge Wilkinss article with Commissioner Steer on how relevant conduct was the
cornerstone of the guidelines. And the first sentence was about how the 1984 Sentencing Reform Act
was overwhemingly passed with bipartisan support. | know we live in adifferent world and we have
red and blue states, but thisis an issue that affects, you know, alot of people. We are imprisoning
people at an incredible rate for very long periods of time. Whatever comes out of thisis going to stay
with usfor many years. And | would really hope that we could find some common ground that
doesn't--that looks to what we're doing here. And in terms of the cost, | mean, if we even reduced
punishment by 5 percent, that would be dl the money you needed to fund probably four new
judiciaries.

So, | mean, | redly want to reach out to the Department of Justice. They've got dl the cards,
frankly, thetruthis. And | think it's going to be very difficult for them to give up alot of what they--I
mean, it's been 20 years of getting more and more power each day that passes. And their power's not
just in the courtrooms; it'sin Congress, it's before the Sentencing Commission. And | would hope that
they would try to look at the big picture and try to create a better system.



Because | think the Sentencing Guidelines are broken, have been broken for along time. We
are incarcerating more and more poor people, more and more minorities. | mean, 40 percent of the
federa prison population is Latino, 30 percent is black. The other 20 percent, maybe 25 percent, are,
you know, poor. A lot of them are mentdly disturbed, mental hedth problems. We're going to start
bringing in some white collar people now, it looks like, to even out those numbers. But infact, itisa
sad stuation.

And | can't imagine that--I see Bowman as awaste of thisincredible opportunity to do
something about the problems with the guidelines. 1t just--it preserves everything bad in the guiddlines
and makes it worse. | mean, one of the horribles of the guiddines is relevant conduct. Commissioner
O'Nelll, who has been talking about the bad things from relevant conduct since the first day you
became a sentencing commissioner. And Bowman keeps that in place at atime when Blakely givesus
an opportunity to do something abot it.

Thereis actudly avery smple fix that would go into effect the moment the Supreme Court
issuesits opinion, and that isjudges get dl the power back for about six hours, it looks like. And it
depends on how the Supreme Court comes down. But if the Supreme Court says that the guiddines
are--if the Supreme Court says the whole system is broken, in other words, no guideline can be
imposed because you can't sever it out, | think you still retain one sentence in 3553(b) that saysif there
are no guiddines, judges are supposed to--if thereis no applicable guiddine, judges are to look to
3553(a) and to 3553(a)(1) and (2).

So the moment the Supreme Court decides the case, if a smart defense lawyer appears before
ajudge, what the law saysis go to ajudge, have him impose a sentence without reference to the
sentencing guidelines, using "sufficient but not greater than necessary™ and "the purposes of sentencing’”
astheguide. That would not be a bad response in the interim while you prepare to do whatever gets
done. | mean, the system does not come to an end.

The other part of that, | think, isthis notion that--1 mean, that, | think, | would prefer to
advisory guidelines, athough if you're going to do advisory guiddines, | would propose, and my
tesimony ligsit, that you diminate some of the worgt of the guideines even during the advisory
guiddines.

If you do fact-finding in g, like, Kansas-type fix, | don't know why people think that that's not
doable. And | found it interesting that one of the people testifying earlier was talking about how difficult
it isto present theseissuesto ajury. | mean, every day defendants are brought before a court, are
asked to plead guilty--a knowing voluntary waiver, a knowing voluntary guilty plea. They stand before
the courts, courts require them to say, Oh, yes, we absolutely understand, my attorney explained the
guidelines to me and | absolutely understand. If our clients can understand, juries can understand.

What ese--is there one more thing that | can say?

Mandatory minimums are ahorrible thing. We al know that. | would hope that the
Commission would update its 1991 report. | would hope that the Commission comes out with the
15-year study and provide us with more information.

And | think we can do this, but | hope we do it in the right way.

Thank you.

JUDGE HINOJOSA: Thank you.

Before we gart with the questions, | guess I'm going to invite some Perry Mason-type moment
from the spectators. If a any point either John Sands, who's here with us, who's the defender from



Arizona and iswith the Guiddines Committee at the Federd Public Defenders; or Andrea Taylor,
who's with the Federal Public Defenders herein D.C.; or Mark FHlanagan or Jm Felman fedslike he
would pop up and want to answer one of these questions because of your expertise and your work
with the people who have made the presentations, we certainly would not object to that Perry
Mason-like action on the spectators section, if you fed comfortable enough to do that.

COMMISSIONER SESSIONS: Aslong as you understand you're admitting to guilt.

[Laughter.]

JUDGE HINOJOSA: Vice Chair Steer?

COMMISSIONER STEER: Two things I'm wondering about. They're not, | don't think,
directly related, but I'll ask them now because | may not get another chance.

Thefirgt question is, in your guiddine reform world, to what extent are aggravating factors
elements and to what extent are they not? 1'd like your description of that.

Second, in your guideline reform world, | redize that you are advocates for the defendant. But
tell me how you do accommodate, do you think, the concerns and rights of victims, or accommodate
them procedurdly?

MR. PORTER: Onthefirst question, I'll be glad to addressthat. | don't think there is any
need to parse thingstoo findy. There are dementsfor dl purposes. The plurdity opinion in Sattazahn
V. Pennsylvania suggests there is no reason to digtinguish between the Fifth Amendment double
jeopardy right and the Sixth Amendment right to jury trid when you're talking about these sentencing
factors. And so--

COMMISSIONER STEER: Could | just ask you one further on that? Y ou mean to say if,
let's say, the government contends the aggravating role applies and the jury finds that it doesn't gpply,
the defendant goes free?

MS. HERNANDEZ: Yes. That'sagood idea.

MR. PORTER: Yeah, sure.

COMMISSIONER STEER: | mean, | don't think you redlly mean that, do you?

MR. PORTER: No, | do, Y our Honor--Commissioner Steer. | don't think there is any reason
to say that afact has dignity under the right to jury tria provision but does not under the double
jeopardy provisgon. That's part of our condtitutiond heritage. | don't see that there's adistinguishing
factor.

MS. BARON-EVANS: | would answer that by saying that the Commission--this might not be
what you're after, but that the Commission would identify which factors are eements and which aren't.
And | assume that would be done on the basis of frequency of gpplication or how clearly they reflect
culpability. A lot of people have complained that quantities and loss amounts actudly overstae
culpability to the excluson of rolein the offense. And the Commission could make adjustments that
way. They could be, then, dleged in an indictment, and if the jury doesn't agree that it's there based on
proof beyond a reasonable doubt, the defendant wouldn't go free; the defendant wouldn't get that
enhancement.

Asto the question about victims rights, | would just say that, as our Congtitution is written
today, the defendant has the right to prove beyond a reasonable right and to cross-examine witnesses,
and that'sjust afunction of our congtitutiona structure. But as a practica maiter, | don't redly think
that there are very many enhancements that you need--that either require or--and you would know this
better than |, but if you say drug type and quantity or loss amount are the most commonly applied



enhancements, that doesn't require and is hardly ever proof by--well, there usudly isn't avictim in drug
crimes. So I'm not sure thisis a very widespread problem, if it'sa problem at al.

MS. HERNANDEZ: 1 think there's, actudly, avery practica response to the question about
the victims concerns. | mean, if you're proving acase to ajury, the last thing a defense attorney wants
to dois cut into the victim to the point where, you know, they've got the victim crying. So thereisa
natural sort of deferenceto avictim, particularly if we're talking about sort of a sentencing enhancement
typeissue. Sol don't know that, as Amy said, first of al, | don't know that there are that many
enhancing-type issues that arise in federd crimesto begin with. But even then, | think there will be
some inherent ability not to sort of crossthat line,

Asfar asyour question, Commissioner Steer, on elements, | would prefer that they not be--I
would prefer that they be sentencing enhancement, you know, the functiona equivaent enhancement,
whatever that was, that language in Apprendi. Because | think, in some ways, athough | would like,
you know, al the Fifth Amendment jury guarantees because | think in that way you might have a better
chance at bifurcation--or the bifurcation balance might be different if you're talking about a sentencing
enhancer as opposed to if you're talking about an eement of the offense. | think if you're talking about
an dement of the offense, the judge is going to be weighing that differently.

And aso, | think--1 don't know that the Commission--if they're true elements of the offense, |
think Congress hasto identify those. | don't see how the Commission could decide what al these
dementsare. | mean, that definitely would cross the Midtretta line for more than just Justice Scdia

JUDGE HINOJOSA: Commissioner O'Nelll.

COMMISSIONER O'NEILL: Let me, again--we gppreciate your coming here and bearing
with us on this long afternoon. We redly gppreciate, obvioudy, your good work and your testimony
here today.

Let me ask you sort of three things. And | guess one of the questionsiis afollow-up to what
welve been discussing.

I've heard alot and have been able to tak extensively with people a the Department of Justice
about those sorts of factors that they believe it would be very difficult to proveto ajury. And | don't
know, maybe thisis something that you want to address later and submit to the Commission a some
later date or we can talk about informally at some point. But | was wondering if there were any sorts of
things within the guidelines now, specific offense characteristics or enhancements, that would be
particularly difficult to defend againgt if in fact they were dements moved and placed as dementsin the
indictment.

The second thing is how do you fed about bifurcated proceedings? How do you fed about
jury sentencing generaly? | know that the House of Representativesin particular has expressed some
interest in bifurcated trids or bifurcated--and having sentencing proceedings separately, done by ajury.
Just from your perspective, there are obvioudy resource issues, there are other issues, obvioudy, that
go to the defendant, and whether defendants you think it'sin their best interests to have a bifurcated
proceeding.

And then findly, in light of Blakdy, and thisis aquestion that | ask the judges as well--if there
was a paticular area of smplification--again, given the context of Blakely and Blakdy's gpplication if in
fact Booker and Fanfan comes out as, you know, Blakdy applies to the sentencing guidelines--where
the Commission should focusits smplification efforts.

MS. HERNANDEZ: Well, rdevant conduct is, you know, a grandaddy of smplification. |




mean, | think, asfar as atorneys, asfar as, you know, falure to redlly represent a client well because
they don't understand how relevant conduct works, | think that's the one area that could be smplified.
And it's dso the one area where you have the most sort of Sixth Amendment issues, with acquitted
conduct, uncharged conduct, dismissed conduct. Certainly, it seemsto me that you should diminate the
same course of conduct or common scheme or plan. | mean, with your eyes closed.

Cross-references, that was a magjor problem in the Net porn cases, was--those Net porn
guidelines--of course, you may not be able to do anything with--you have some Protect Act issues on
Net porn cross-references. But cross-references are horrific--horrific from multiple areas. You're
sentencing someone for something they didn't do, and it's dso hard to assess where the case is going.

So, | mean, | think in criminal history the petty offenses creete alot of problems--proof
problems. Probation officers have come to you and told you it's very hard--you know, the offenses
that are like the driving-type offenses or the bounced checks that count in some instances but don't
count in others, and those are dso very susceptible to disparity.

The juvenile, | know juvenile adjudications also are complex. Datathat's available to defense
attorneys when they're representing young men is-in some states you get to see what the basis of the
juvenile adjudication was, in others, you don't; so you have built-in disparity. And you have alot of the
juvenile--the purpose of juvenile court, supposedly, isfor the juvenile, and sometimes the juvenile is
adjudicated delinquent to get them out of alousy home stuation and has nothing to do with whether
they actudly committed acrime. So that's another area that would benefit from smplification.

Factors difficult to prove. Y ou know, let me say this. | reached out to two people before |
came. | reached out to the attorneys in Houston who just tried that Enron-related case. | didn't speak
to one of the atorneys who was actualy in the jury sentencing, but | did spesk to another atorney who
wasinthe case. And they--you know, they weren't perfectly happy with it, but it was not a problem. |
mean, that sentencing went forward, | think, in about aday or aday and ahaf. | guessthe proof isthat
the jury came down in the middle. The government was dleging $43 million loss, and the defendants
were saying $200,000 loss, and the jury came out at $12 million or something like thet, which is
probably--isn't that the test, when both sides are unhappy?

And | talked to someone else who had a drug case that bifurcated. In fact, they didn't present
any additiond evidence. They just gave the jury questionnaires to determine the exact quantity of
drugs.

JUDGE HINOJOSA: Commissoner Relly, you had a question?

COMMISSIONER REILLY: Oh, | didn't have realy aquestion. | wanted to make an
observation, that Carmen and Amy and David, dl three, have referred, obvioudy, to my native state of
Kansas, the fix that we obvioudy came up with.

JUDGE HINOJOSA: There's no place like home.

COMMISSIONER REILLY: | take no credit. 1 waslong gone when the legidature dedlt with
it. Butl think it'sinteresting, because I've heard about the Kansas experiment and experience. | hope
we look at it because, as one of our famous senators who ran for president once said, from Kansas, If
it's happening anywhere, it's happening in Kansas. Apparently we have afix onthis. | gppreciated
their commentsin that regard.

MR. PORTER: Yes Being from the 9th Circuit, where we have the Amdine decison, which
approves of these bifurcated proceedings and endorses them, weve had very positive experiences. In
the Eagtern Didtrict, weve had trids that have been bifurcated, and very smilar to the Stuation that



Carmen discusses, where the jury had some complicated factual issues. They were ableto be
presented and, just like the result there, neither sde got 100 percent. The jury came down in the
middle.

So | think they work, they're practica. | don't--

MS. HERNANDEZ: Maybe we shouldn't be saying that. The government won all those
bifurcated trids, didn't they?

MR. PORTER: Wadll, the result came out in terms of the amount of loss. It was not asthe
government aleged.

JUDGE HINOJOSA: Vice Chair Sessons?

COMMISSIONER SESSIONS: Y ou used the word "codification.” We don't have--you
know, we're in the judicia branch, | think, and codification isnot our deal. The question is not one of
codification, it's essentidly if you have enhancements and if the Supreme Court decides that Blakdy
gopliesto the guidelines, then you have aright to ajury trid in regard to enhancements. | don't see why
we need to ded with, first of dl, theissue of codification.

And second, isn't the fact that there are 240 enhancements a problem if in fact you have ajury
trid right to 240 enhancements, if that's the right number? And isn't it more a question of smplification
of, you know, just basicaly taking those ones that are important and put them in one spot, and those
ones that aren't and incorporate it within a system thet is not necessarily attaching ajury trid right? Isit
assmple asthat? Or do you redly fed that we have to codify? | mean, Im Felman's proposal was
excdlent. Hetaks about codification. That's going to Congress and getting Congress to incorporate
elementsto an offense. Why do you have to do that, is my question.

MS. BARON-EVANS: I'm going to let Jm answer that.

MR. FELMAN: [I'll try to answer.

My assumption was that there would be dements, in response to Commissioner Steer's
question, because I'm not familiar with a duck that has to be proved to ajury in compliance with the
Sixth Amendment and yet is divorced from other aspects of the Bill of Rights. And | think if we travel
down the path where we're going to creste some new animd called a sentencing factor, that you have a
right to ajury trid under the Sixth Amendment but you don't have a Fifth Amendment right to an
indictment by a grand jury, then don't we put oursaves in the position where were going to go right
down the same rat hole that weve been doing with Blakely, where somebody like Scdiais going to say
you guys are obviding people's Fifth Amendment rights to agrand jury by defining everything as
sentencing factors instead of eements.

And 0 if it creates some new cregture that is heretofore unknown, that is something you have a
jury tria on but not other rights, | think that's problematic. Once you identify that these are dements,
then | think Migtretta compels that only the Congress can write them, and | think that this Commission
would be on pretty soft ground, after Migtretta, to promulgate that which is essentialy an element of an
offense.

COMMISSIONER SESSIONS: But the presupposition of the debate, redlly, of the debate
we're engaged in right now is that the Supreme Court will come down and say--let us say--Blakely
gppliesto the guidelines and as a result, the guiddines are just fine; it must means that the jury should be
used to ded with these enhancements. That resolves the whole question, why do you have to codify
when in fact you've got a directive from the Supreme Court that gpplies the jury trid right to these
enhancements.




MR. FELMAN: It could well bethat if you decide you want to keep the manud asit isand put
it dl to thejury, that that would maybe require only some changes to the rules of crimina procedure and
rules of evidence and little tinkerings like that, and you could go forward on that basis without
codification.

COMMISSIONER SESSIONS: Then we're |eft to the 240 enhancements.

MR. FELMAN: My proposa wasthat is unduly complex and it was never written with the
intention of putting al of that to ajury. And there's no need to have a manua that complicated so juries
can dice things 43 different ways. And while were a it, we ought to smplify. And if what were redly
doing thereislaying out additiona eements, then we probably ought to cdl it thet.

MS. HERNANDEZ: Judge, | don't know of any case that would have 240 enhancements.

COMMISSIONER SESSIONS: Wdll, no. I'm just using the number that was discussed.

MS. HERNANDEZ: Y ou know, could | say something also?

COMMISSIONER SESSIONS: | bet you would say that there's a due process violation
there somewhere if 240 enhancements were applied to an individua defendant.

MS. HERNANDEZ: Weéll, there would be.

Y ou know, one thing about how you could do a Kansasfix redly quickly without going through
therules, | believe, might be by changing 6A 1.3, which saysthat you don't--you know, the standard of
proof is preponderance. | would think if you get a Supreme Court decision that says you need jury
findings, every rule that doesn't provide for it would unconditutional. So you would be left with only the
guideline manud, which you could fix, and 6A 1.3 isa policy statement that might be subject to
amendment without--1'm looking at Commissioner Steer--without the publication process. But you
might be able to fix that in that fashion.

Another thing that speaks in support of the Kansas fix, it sseemsto me, isif the Supreme Court
says the guidelines are uncondtitutiona as applied, you want a response that results in one single system.
If you have--if the Supreme Court says "as applied,” there are lots of casesthat can go forward as
goplied. Thereslotsof guidelines that don't have enhancements, or that every enhancement is proved
toajury. Soif that's the Supreme Court decision, you would have cases that would go forward as
gpplied, that are perfectly condtitutional under Blakdy. And then the best way to bring that dl into one
system, at least temporarily, would be to provide ajury right to those cases that would require jury
enhancements or only have the truncated system, which | know the government doesn't want.

JUDGE HINOJOSA: Commissioner Horowitz.

COMMISSIONER HOROWITZ: Just aquestion that | asked to the first panel about changes
in rules and the issue regarding guilty pleas. | wonder what you dl think of the notion of whether, &
a-assuming ajury tria right of some sort for sentencing issues-—-at a guilty-plea proceeding, would a
defendant have aright to reserve sentencing issues and plead guilty nonetheless to the offense? And if
you envison that system, why should we have that sysem? Why shouldn't awaiver of dl Sixth
Amendment rights be required for ajury plea?

MS. HERNANDEZ: | mean, | think in fact that post- Apprendi you have that type of Stuation.
Because if the Satute defines the lements, adefendant | don't think can be required, in order to enter a
pleaof guilty, to admit to something in a guiddine manua that's not an dement of the offense. So, |
mean, | think some courts today post-Apprendi would accept a plea, for example, to--and in fact,
that's how Ameine went up there. The court accepted a pleato adrug charge without accepting aplea
to the drug quantity, and therefore you had avdid guilty pleathat--



COMMISSIONER HOROWITZ: No, | understand. | guess my question is why should that
be the system?

MS. HERNANDEZ: Because it would be fair.

COMMISSIONER HOROWITZ: I'm asking the question to each of you.

MR. PORTER: | agree. | think that'safar system, it's been going on in the Sth Circuit since
the Court decided United States v. Thomas, after the Apprendi decision, and both--1 can't speak for
the prosecutors, but the defense believes that that's afair approach.

MS. HERNANDEZ: | mean, | think that--and it's a matter of redlity. A lot of timesthe dispute
redly is over the enhancement. | mean, | think alot of times the defendant is only guilty of aless
aggravated offense. In some cases where judges refuse to accept that sort of truncated plea, you go to
trial and the jury will acquit on that one count that people were--

COMMISSIONER HOROWITZ: And in the 9th Circuit, have judges been awarding or not
awarding acceptance of respongbility pointsin those circumstances?

MR. PORTER: | think most of them have been awarding it afterwards. Maybe not the 3
points, but they will give 2.

MS. HERNANDEZ: And | dont think it's only the 9th Circuit that accepts those type of pless.
| think others--1 want to save this argument, because if it's only the 9th Circuit--

COMMISSIONER HOROWITZ: | dont think there's uniformity, I'm asking as a policy
question. You've dl endorsed thejury trid, and Amy, in your letter you go through a number of
changesin the rules and that one isn't--there's no discussion about what awaiver entails, and that's what
I'm curious as to--that is because | know some judges are requiring complete waivers of Sixth
Amendment rights.

MS. BARON-EVANS: Wédll, if part of the purpose of this, if you're trying to--if thisisan
opportunity to reexamine the system, and if one of the problemsin the current system is that
prosecutors have too much leverage by being able to require people to plead guilty blind, plead guilty
for the sole purpose of getting thisthird point, then | think there is a difference between guilt of the
offense--you know, the act and the guilty state of mind--and what harm flowed fromit. Thereisa
logicd differencein that, and | think it should be permitted. | think it should be permitted if you mean,
you know, isthere a principled reason to permit a guilty pleajust to the dements of the offense and ask
for atrid on the amount of harm that resulted. | think it makes good sense.

JUDGE HINOJOSA: Vice Chair Cadlillo.

COMMISSIONER CASTILLO: Ms. Hernandez, just to show you how responsive we are, |
think our chair will have an announcement tomorrow on our 15-year sudy. Just SO you know.

MS. HERNANDEZ: Grest.

COMMISSIONER CASTILLO: But my concernisone of time. To acertain degree, we're
al shooting in the dark. We don't know what this opinion is going to look like or the contours of it, and
yet we've had this just-in-case hearing. The last panel, there was some strong recommendation made
to us and the talk about having 12 months to ded with theissue. | don't think we're going to have 12
months. And | tell you in dl sncerity that, as much of afan | am of ad hoc advisory groups, which |
think is avery principled way to make policy--and you know aswell as | do the two timeswe did
gppointment advisory groups, | think it worked well. We gave them an 18-month time frame. | don't
think we're going to get ayear. | don't think we're going to get 18 months. | don't think there's time for
an advisory group to be appointed.




Thisisdl apleato you that once we do get an opinion, | would suggest thet al four of you get
your recommendations to us as soon as possible, because we will be lucky to have another public
hearing. |1 would hope that we would, because | think that's the reasoned way to proceed. But I'm just
worried that timeis clicking away, and as soon as the decison comes down, Congress might seek to
act quicker than we would like. And we have staled them in the past--e.g., the Protect Act report.

So | think that the bar on responsiveness, in dl seriousness, isredly up there and time is going
to be the key factor.

JUDGE HINOJOSA: Mr. Taylor or Mr. Sands or Mr. Flanagan or Mr. Felman, if there's
anything ese you dl wanted to add?

MR. FELMAN: Youll get suck listening to me tomorrow.

MS. HERNANDEZ: Mary Priceis here, too.

JUDGE HINOJOSA: We do appreciate your work as well as-al four of you. Weredlize
that you took time off from what you do on aregular bass to be here, and we gppreciae it very much.

| would like to close by thanking everyone who appeared here aswell as the people who came
to listen. It's been very hdpful to the Commission. | think it will help us quite a bit with regard to the
work that we have, regardless of the outcome of the cases.

| do want to report one final Commission action. Professor Goldsmith suggested that we take
an act unanimoudy. And o because of the fact of the inability to reach a unanimous decision, we have
not given the congenidity award to Ms. Hernandez.

Thank you dl very much.

[Whereupon, at 4:17 p.m., the hearing was adjourned.]



