JUDGE SULLIVAN: Good afternoon, Judge Hinojosa and members of the Sentencing
Commisson. My nameis Emmet G. Sullivan. | am aUnited States Didrict Judge for the Didtrict of
Columbia. | am aso amember of the Judicia Conference Committee on Crimind Law and serve as
the Chair of its Legidative Subcommittee,

On behdf of the Crimind Law Committee and its Chair, Judge Sm Lake, we are ddighted to
have this opportunity to appear today to express our views on potentia changesin the Federa
Sentencing Guideline system, regardless of the outcome of the Booker and Fanfan cases. Although
Congress clearly has the authority to define crimes and prescribe crimina sentences. The judiciary has
avitd interest in any changes made to the Federad Sentencing process. Our god is to have a process
that isfair, workable, trangparent and predictable, yet flexible.

We gppreciate the fact that the Commission is holding these hearings on proposed changes to
the systlem. Notwithstanding the Commission's exemplary work over the last two decades. Itis
gpparent that the guideines have become unduly complex. Sentencings have become increasaingly
complicated and have spawned unnecessary appedls, collateral sentencing challenges, and direct
congressiond intervention that diminishes the Commisson's authority and ignores its expertise in
sentencing issues. These hearings and the Commission's talent and hard work create an unprecedented
opportunity for athoughtful and deliberate refinement of the federd sentencing system.

The Crimind Law Committee is prepared to work with the Commisson. The Committeg's
juridictiona statement authorizesit, among other things, to monitor and analyze legidation affecting the
adminigration of judtice, oversee the implementation of the Sentencing Guiddines, and recommend to
the Conference proposed amendments to the guiddines including proposd's that would increase
flexibility under the guiddines. Higtoricaly, the Committee has had amgor role in sheping crimind law
policy. The Committee, through the Judicia Conference, intends to be even more involved in
addressing potentia changes to the sentencing system regardless of the outcome in the Booker and
Fanfan cases.

Over the past two decades the Judicia Conference's position on sentencing reflect the
judiciary's opinion that sentencing must dways be fair and equitable for dl offenders. This opinion was
evident in March 1983 when the Conference endorsed a draft sentencing reform bill prepared by the
then Committee on the Adminigtration of the Probation System.

The stated purposes of the Conference's bill were, "(A) promoting fairness and certainty in
sentencing; (B) diminating unwarranted disparity in sentencing; and (C) improving the adminigtration of
judice" Guiding the Conference in acknowledging the need for sentencing guidelines was a recognition
that the sentences judges impose must ensure adequate deterrence of crimina conduct, protect the
public from further crimes by convicted offenders, reflect the reative seriousness of different offenses,
promote respect for the law, and provide just punishment for crimina conduct, provide restitution to
victims of offenses and provide offenders with needed educationd or vocationa training, medica care,
and other correctiond trestment in the most effective manner.

After Congress enacted the Sentencing Reform Act, the Committee on the Administration of
the Probation System sought to make the system more workable by suggesting technicd amendments
tothe Act. The Judicid Conference authorized the Committee to work with the Adminigrative Office
and the Federa Judicid Center in drafting technica and conforming amendments to improve the
operation of the guiddines. Many of the proposas were eventualy adopted.

The Conference a0 created an ad hoc committee on sentencing guiddines to enable the




Conference to react in atimely fashion to the guidelines that would be adopted by the Sentencing
Commission. The ad hoc committee was created to assis didtrict and circuit judgesto revise
sentencing concepts and procedures to conform with the guidelines and to facilitate the exchange of
ideas about the guidelines.

Since the sentencing guideines were implemented, the Committee and the Judicid Conference
have only once comprehensively considered the sentencing guideline system. In September 1990 the
Committee recommended and the Judicid Conference agreed, to take no action on proposals from the
Federd Courts Study Committee that would make fundamenta changes to the Sentencing Guidelines.

The Criminad Law Committee agreed with the Study Committee's underlying premise that more
sentencing flexibility was needed, but opined that it was premature to ask Congress to modify the
Sentencing Reform Act given that the guideline system had been in place for less than oneyear. Asan
dternative, the Crimind Law Committee decided that it should develop recommendeations to the
Sentencing Commission that would give judges more sentencing flexibility within the condraints
imposed by the Act. This approach was later reflected in the judiciary’'s 1995 Long Range Plan, which
recommended the that Sentencing Commission afford sentencing judges the ability to impose more
dternatives to imprisonment, encourage judges to depart from guideline levels where gppropriate in light
of factuad circumstances, and enable them to consider a number of offender characteritics.

During the September 1990 session the Conference authorized the Crimina Law Committee to
periodicadly submit proposds to the Sentencing Commission to amend the guiddines, including
proposals that would increase the flexibility of the guidelines. Since then the Committee has worked
closdy with the Commission to improve the sentencing guideine system.

The Committee has dways enjoyed a good working relationship with the members of the
Sentencing Commission. We benefit from your atendance and participation a our Committee
mesetings. We vaue your reports to the Committee and we gppreciate your willingness to dways listen
to our concerns and to vaue our input.

In 1995, recognizing the complexity of the sentencing guideine system, and at the Committee's
urging, the Commission undertook an extensive assessment of the sentencing guiddines to determine
how they could be streamlined or smplified. Then Commission Chair Judge John Conaboy determined
aneed for the Commission to take a hiatus from the amendment process to dlow the Commission to
focus on the assessment. Hearings were held in Washington and Denver, and Commission staff
prepared a series of working papers to examine relevant conduct, the level of detail in specific offense
guidelines, sentencing options, departures, and the Sentencing Reform Act itsdf. Dueto turnover in
commissioners, thisreview effort galed. Perhgps efforts to amplify the guidelines can now be
renewed.

The Committee also successfully collaborated with the Commission on the "economic crime
package." These guiddine amendments, which became effective on November 1, 2001, resulted from
asx-year sudy of economic crime sentences by the Commission and other interested groups.
Contributors included probation officers, defense counsd, the Department of Justice and the
Committee. The Commission conducted hearings and held amgor symposum on thisimportant issue.
The economic crime package built upon and improved a draft proposa that, with the participation of
Committee members, was successfully field-tested in 1998, and was found to surpass previous
guiddline amendment proposas in organization, workability and resolution of circuit conflicts.

The economic crime package was the first comprehensive rewrite of the guidelines dealing with



the mgor category of crime. It amplified, it consolidated the theft, property and fraud guiddines,
revised the logt table for the consolidated guidelines and asmilar tax offense table, and provided a
revised definition of loss for the consolidated guidelines. These changes substantidly increase pendties
for moderate- and high-loss offenders while dightly reducing offense levels for low-loss offenders.

The Conference a'so recommended "safety vave' legidation initialy proposed by
then-Commission Chair Judge William Wilkins. While the recommendation did not specify satutory
language, the Conference supported a statutory amendment that would authorize digtrict judgesto
impose a sentence below a mandatory minimum when a defendant has limited involvement in an offense
and no information to aid prosecutors that could result in a substantial assstance motion and downward
departure from the sentencing guidelines.

After recaiving input from the Committee in 2002, the Commission proposed an amendment to
the guiddinesto create a sentencing cap at a base offense level of 30 for drug traffickers who receive a
mitigating role adjustment under U.S. Sentencing Guiddines, Section 3B1.2. While somein Congress
opposed the sentencing cap amendment, it was enacted in November 2002 after Congressfailed to
act. Although the Commission decided earlier this year to amend the mitigating role cap, the
Committee opposed the proposed amendment because the application of the guideline was not
problematic and we were unaware of any need for a change.

Much of the Commission'stimein recent years has been devoted to responding to
congressiond directives, including those that directly amend the guiddines. The Conference opposes
direct congressiona amendment to the sentencing guidelines because such amendments undermine the
basic premise underlying the establishment of the Sentencing Commission--that an independent body of
experts gppointed by the President and confirmed by the Senate, operating with the benefit of the views
of interested members of the public and both public and private indtitutions, is best suited to develop
and refine sentencing guidelines. Therefore, the Conference's postion is that Congress should direct the
Sentencing Commission to study proposed amendments to any particular guideline and either adjust the
guiddine accordingly or report to Congressits basis for maintaining the existing guideine.

The Committee is responsible for assuring that working relations are maintained and devel oped
with the Department of Justice and other agencies with respect to issues faling within the Committeg's
jurisdiction. The Committee has been working to improve the judiciary's relationship with the
Department of Judtice, and we believe these efforts have enhanced the lines of communication. The
federa judiciary and the Department of Justice share anumber of gods and concerns related to federa
sentencing practices and procedures; as such, we have amutua interest in working together to the
extent practicable.

Judge Carolyn Dineen King, Chair of the Judicia Conference's Executive Committee,
expressed this very sentiment to Attorney Generd John Asheroft this past fal when the Executive
Committee met with the Attorney Generd to discuss a number of areas of mutua concern. Thisisone
reason Judge Lake and | were delighted to meet with Department of Justice officials afew weeks ago
to commence discussions on various legidative dternatives or interim pilot programs regardless of the
outcomein Booker and Fanfan. We are hopeful that the lines of communication will remain open and
that senior AO and DOJ staff will continue to meet regularly to discuss various proposas and ideas for
changes to the federal sentencing system.

The Committee has been monitoring the courts responses to the Blakely decison. Infact, it
was during the Committee's June 2004 meeting in Atlanta, Georgia, with most of the Sentencing




Commissioners in attendance, when the Supreme Court announced its opinion. Since then the
Committee has played an active role in kegping the courts informed.

After consulting with the Sentencing Commission and the Bureau of Prisons, the Committee
issued important guidance to the courts with respect to dternative sentences. While recognizing that
judges must make sentencing decisions based on their own reading of Blakdly and in accordance with
their own circuit'sinterpretation, district courts were encouraged to use a new form, the " Supplemental
Statement of Reasons," to generdly record how Blakely was applied in a case, to standardize data
collection of sentencing guiddine decisons, and to facilitate implementation of the court's rulings until the
Supreme Court decides the Booker and Fanfan cases.

Like the Commission, the Committee is aware of awide variety of proposals for changesto the
federd sentencing syslem. We are not prepared today to convey a Judicid Conference podition or
offer an opinion on the various questions of law and policy presented by the various proposas. The
Committeeis, | assure you, actively consdering the future of the sentencing process so that the Judicid
Conference can be prepared to quickly anadyze any proposed legidation, and to consider dl of the
various legidative proposas as they develop.

The Committee intends to explore the range of dternatives to the existing sentencing processin
the event the Supreme Court, in deciding Booker and Fanfan, declares the sentencing guiddines
uncongtitutiona in whole or in part. We will evauate and, where appropriate, make recommendations
to the Conference on any identified dternatives in terms of their lega soundness and their impact on
judicid responghbilities, workload, and court adminigtration. In the course of doing so, the Committee
will be interested in receiving and consdering the opinions and information from the bench and bar.

The Committee on Crimind Law is taking these steps because we believe we mugt fully
evauate what procedurd protections should gpply to the fact-finding necessary to increase guiddine
ranges and enhance sentences. Working with the relevant rules committees of the Judicial Conference,
we aso have to condder what changes to the federd statutes and the Federd Rules of Evidence and
Crimina Procedure might become necessary in the wake of the Booker and Fanfan decison. We hope
that the Sentencing Commission, Department of Judtice, Congress, and others will act ddliberately and
thoughtfully once the Supreme Court issuesits opinion.

Judges take their sentencing duties serioudy. Most federd judges on the bench today did not
serve during the proverbid "old days' of sentencing prior to the sentencing guiddines. They have
sentenced defendants only according to our current sentencing guiddine regime. Whilewe dl agree
that improvements are needed to guidedine sentencing, we understand thet it is neither desirable nor
possible to desgn a sentencing system that provides for every possble contingency of human behavior.
Moreover, we have to consider the important policies and directives articulated in 18 U.S. Code,
Section 3553 and protect the vitd principles of certainty and consstency in sentencing. Congress could
have established a system of fixed pendties for broad categories of offenders when it enacted the
Sentencing Reform Act, but it wisdly chose to establish amore nuanced system. In doing so, Congress
recognized thet judicid discretion was an indipensable part of any fair sentencing regime.

We hope that the Sentencing Commission will be able to apply its expertise to make
gppropriate changes to conform the guidelines to the Booker and Fanfan decision. 1n so doing, we
urge the Commission to smplify the sentencing guidelines, restore judicid discretion, and expand the
"safety vave" Any changes to the guidelines should be motivated by a desire to maximize the fairess,
workability, trangparency, predictability, and flexibility of our system of federd crimind sentencing.




We look forward to working with you.

JUDGE HINOJOSA: Thank you, Judge Sullivan.

And we're going to follow this procedure. We will then go to Judge Bucklew and then at the
end of Judge Sariss comments, then we will open it up for any questions that members of the
Commisson may have.

Judge Bucklew, who as | indicated isthe Chair of the Judicid Conference of the United States
Advisory Committee on Rules of the Crimina Procedure. Judge?

JUDGE BUCKLEW: Charman Hinojosa, thank you for having me this afternoon. My
comments are premised on a certain number of possibilities, and so with anything, what I'm going to say
to you cannot be certain.

But if the Supreme Court holds that Blakely applies to the United States Sentencing Guidelines,
it is clearly probable that a number of changes will need to be made to the crimina rules. Exactly what
changes will need to be made and how the rules are impacted is dependent upon what the Court
decides regarding a number of issues, including severahility, including what further direction the Court
givesin any opinion, what Congress does, and ultimately we will take our direction from the Crimina
Law Committee.

But it ssems at aminimum that a number of rules will need to be changed: Rule 7, the
indictment; Rule 11, the pleas rule; Rule 16; Rule 23, which isthe jury/non-jury trid; Rule 31, the jury
verdict; Rule 32, sentencing. And | could envision a possibility where as many as 15 to 16 crimind
rules would be affected.

There are anumber of possible responses, and you outlined somein your direction to us for the
testimony here. Some of the possible changes, the determinant sentencing or the pure charge that
imposed an identical punishment on identical crimes for defendants that commit those crimes across the
United States, that kind of a change would probably not result in very many rule changesif any.
Making the guidelines advisory in nature, areturn to judicid discretion, again, would probably not result
inmany rule changes. Limiting judicia discretion concerning the minimum sentence, but making the
maximum sentence under the guiddine range the statutory maximum for the offensea conviction,
would result in some but not alot of changes, | don't believe, to the crimind rules. Requiring
enhancements or aggravators under the guidelines to be charged in the indictment and submitted to
juries for fact finding would result in anumber of changesto the crimind rules.

I'd like to take just aminute to talk to you about the timing involved for any type of rule change.
Rule making generaly takes two to three years to accomplish. For example, assuming thet the
Supreme Court renders a decision at the end of November or in December, and assuming that we get
some guidance, we could begin drafting proposed rule amendments for consideration at the April 2005
Crimind Rules Advisory Committee meeting. But then those draft proposed rules would be forwarded
to the Standing Committee, who would then decide whether to put them out for publication. If they go
out for publication, it would be for aminimum of sx months. The Crimind Rule Committee would then
conduct, in dl probability, public hearings, and we would consder what we learned from the public
hearings and the public comment. In April of 2006 the proposed rule changes, as findly agreed upon,
would then have to be forwarded to the Standing Committee for consideration at the June 2006
meseting. If approved, the Standing Committee would in turn forward the proposed rules to the Judicia
Conference--and we are now looking at a possibility of September 2006--and then if approved by the
Judicia Conference, to the Supreme Court.



My purpose in saying this, thisis atwo-year cycle, and that's assuming that Congress does
nothing in the interim, that's assuming that nothing happens in the public hearings that would cause some
changes to have to be made to the draft proposed rules, and to have to start the process al over again.

The process can be expedited by the Standing Committee with approval of the Judicia
Conference, but it would seem to me that because there is so much public interest in this, that that's
redlly not agood or ared posshility.

In addition, there's dso the possibility that Congress could act in the interim and we would have
to pull arule back and start the process again.

| will tell you that there is some precedent for the Judicia Conference in the interim by adopting
model locd rules based on the proposed draft rules of the Committee. And | think this happened in the
early '80s with the bankruptcy rules, and they could then provide some guidance to the district courts.
But again, that is up in the air because we would have to have a clear idea of what the rules were that
needed to be adopted.

| would like to tell you that we do have a subcommittee within the Crimina Rules Committee,
and we are taking guidance from the Crimind Rules, and we have a subcommittee within the Crimind
Rules who are looking and trying to identify the rules that will be impacted.

Just on a persond note and taking off my hat asthe Chair of the Crimind Rules, | would liketo
say that as adidrict judge from the Middle Didrict of Horida, and you may or may not know that we
are aheavy crimind didtrict, the Southern Didtrict of Florida, the Middle Didrict of Florida, we handle a
lot of criminal cases. And after Blakely was decided but before the Eleventh Circuit decided Reesg, in
which they told us that we should follow the guiddines until such time as the Supreme Court rules.
There was much indecision among the digtrict judges. We have 15 didrict judgesin the Middle Digtrict
of Horida, and there were 15 different things going on.

Some judges found that the guidelines were not condtitutiona. Some found they were not
condtitutiond as gpplied. Some were goplying the guiddines. My purpose in telling you thisis thet it
would seem to me that it is very important to have some guidance of some type as quickly as possible.

The one other thing | wanted to say with respect to my position as Smply ajudge and not Chair
of the Crimind Rules Advisory Committeg, isthat having tried a couple of cases after Blakdy but
before Reese, where | did submit enhancementsto ajury for ajury's determination beyond a
reasonable doubt, | will tell you that the processis a difficult process with dl of the enhancements that
we have in the guiddiines today. | was able to submit some of the enhancements without any problem.
The jury was clearly able to understand them. Some they were not able to understand, and could not
intelligently render a decison.

My statement to you isthat if that is the pogtion that we end up with, submitting enhancements
to thejury for afinding beyond a reasonable doult, it will certainly be helpful if the guiddines could be
amplified, and to be able to intdligently instruct the jury regarding the enhancements, because right now
itisavery difficult pogtion.

One other thing | wanted to tell you, again, in my capacity asadidrict judge, in my didrict there
are currently, in dmogt dl plea agreements, Blakely waiver for good or for bad. And the plea
agreements that are being accepted by the Court and being agreed to by the defendants almost
universaly have Blakely waivers.

Thank you.

JUDGE HINOJOSA: Judge, we appreciate it very much, and we certainly appreciate your



taking off your Chair hat and giving us your views as adidrict judge a so.

Judge Pti Saris, who isthe Chair of the Defender Services Committee of the Judicia
Conference of the United States, and | have experience with her, having served on that Committee.

JUDGE SARIS: | did want to tart off and say thank you for inviting me to come spesak here.
It'saunique, perhaps historic opportunity to talk about the indtitutiona role of defendersin sentencing
policy.

But before | do that, | want to back up and say | did have the opportunity to serve with Judge
Hinojosa on Defender Services Committee, and | could never kegp up with him in hismorning jog. But
| do know that he has so much energy, and even more importantly, the independence of thought and
the commitment to equa justice, that | think he has, I'm sure, dready been and will be agreat chair of
this Committee. So I'm doubly pleased to be here.

| am testifying in my role as Chair of the Defender Services Committee of the Judicid
Conference of the United States. | want to emphasize that I'm not here speaking in my capacity asa
judge, dthough 1'd be happy to, as Judge Bucklew did, talk about what's going on in Massachusetts.

The Crimind Law Committee, the Rules Committee, the Judicia Conference, speaks on behalf
of the judges, and I'm not herein that capacity. Neither am | here in the capacity to set or to support
positions on behdf of the defenders of the United States of America. They do that quite well
themsdves. And one of the most important principles that our Committee has followed dl dong isa
dedication to the principle of the independence of the defense function. The defenders, as| notice, and
I'm thankful, have their own pane here to talk to you today. | will not be taking positions on behaf of
the Defense Committee on any of these proposals.

So | suppose the fair question might be, so why am | here? And thereason is, is because |
would like to talk abit about the ingtitutiona role of the defenders and the role that the courts play in
supporting them. My Committee oversees the provison of legd representation under the Crimina
Justice Act, to defendantsin crimina cases who cannot afford an adequate defense. There are alarge
number of these representations, and some years weve been at 169,000 representations. We think,
athough we don't have definite gatidtics, it'slike to be in the vicinity of well over amgority, and we
think as high as 80 or 90 percent of the representations are representations of indigentsin our federa
courts. Aspart of this we are in charge of the adminigtration of the Federa Defender program, making
sure that they have adequate resources to carry out their mandates. That includes not just the federa
defenders. We have federd defendersin 83 out of the 94 didtricts, but also to make sure that the panel
attorneys get adequate compensation.

In addition to ensuring adequate and quadified representation in individual cases, the mandate
includes the obligation under the statute, under the federal statute, to submit written reportsto the
Commission and otherwise comment on the sentencing guideine matters.

Once again, we have not in any way ever interfered with the role of the defenders in submitting
comments to you al on the guidelines. They do that on their own and independently. The Booker and
Fanfan cases dready have been producing--produce thinking and writing about sentencing that have
been creative and thought provoking. This has been an important concern of our Committee to make
sure that defenders have the resources necessary to participate as full partnersin the sentencing area
before your Committee. They will have the resources to participate as full and equa partners with the
Department of Judtice in providing the Commission with the assstance it needs in meeting the chalenges
of Booker and Fanfan and dl the sentencing issues that come before the Commission.




| am pleased that you'll be hearing today from David Porter, an Assistant Federa Public
Defender from the Eastern Didtrict of Cdlifornia, one of the federal defenders leading appellate
advocates, and I'm told an absolutely committed Blakely buff. He probably knows as much about it as
anybody. I'm aso pleased that Jon Sandsis here today to support David and may answer questions
that you have. Now, Jon Sands was recently made the federd defender from Arizona. I'm told he
mentions that he has one of the largest, if not the largest, casdload in the country at this point, from
Arizona, and | know that he has been along-time member of the core committee because he clerked
for Judge Schroeder, so he will be here as well.

JUDGE HINOJOSA: He's awdl-known dog lover.

JUDGE SARIS: Dog lover?

[Laughter.]

JUDGE SARIS: Heisthe Chair of acommittee that's been gppointed of 12 federd defenders
from across the country to represent al the many different kinds of casdoadsin federd didricts, and
they will be vetting alot of these proposas to see how it affects different digtricts around the United
States.

The federd defenders are well-pogitioned to provide the Commission with critically important
ingght and information. It ismy understanding that federd defenders and the Crimind Justice Act pand
attorneys will be represented in this process, and | should also mention we have Didtrict Panel
representatives in every district, o that athough there are not federd defendersin every didtrict, in most
of them there are. We aso have representatives in every didtrict, so that to the extent that the
Commission needs feedback about what the impact of proposas are, we are in a position to help you
get that feedback from the defense point of view.

Asyou know, we aso have an advisory structure of defenders who helps the Defender Service
Committee. This structure has been useful in helping us provide a defense point of view with the
Committeg's on palicies. 1've dways found that their point of view has been neutra and objective and
professond. It issomething Kathy Williamsis currently doing for the Federd Public Defendersin the
Southern Didtrict of Horida, which brings me actudly to my most important point.

| want to thank the Crimind Law Committee, Judge Lake's Committee, as well asthe United
States Judicid Conference, and many members here of the Commisson who have individudly
expressed support for the proposal that went through the Conference to create an ex officio member of
the Sentencing Commission from the defense community, in particular, afederd defender representative
on the Sentencing Commission. | think that it is absolutely essentid that the defense community have an
equd role, ex officio role, with the Justice Department in representing the defense community before the
Sentencing Commission.

While | understand that this requires legidation that will have to go through a statute through
Congress, in the meantime | would urge the Commission to consider dlowing afedera defender
representative to participate in its meetings, just as the Department of Justice's representative is now
doing as an ex officio member.

Many years ago--1 guess | can say that--in 1972 Justice Burger analogized the judge,
prosecutor and defense atorneysin our crimind justice system to athree-legged stool. And | do think
it istrue that without the judges, without the defense attorneys, and without the prosecutors, we would
not have afar sentencing system. We rely on the adversaria process in our courtrooms to make sure
that the best result comes out, and | think that that would be the most important thing as were going



through these very difficult days of trying to figure out whét to do in the aftermath of Booker and
Fanfan, and even if things stay the same with respect to the guidelines, with respect to amendments
going forward.

So we are happy to do anything on our Committee that we can to facilitate defense
representation. We are willing to provide the resources, vet the people who come here, do whatever
you would like, bring matters back to the Committee to make sure that they can fully and fairly assst
you in underganding the defense point of view.

I'm also happy to answer questions about what's going on in the famous State of
Massachusetts, but in the interim, I'll wait till 1 get questions about that.

JUDGE HINOJOSA: Thank you, Judge.

Who's got the first question?

COMMISSIONER CASTILLO: I'll gtart off. First | want to commend our Chair for holding
these hearings. | put these hearings in the category of "justin case” Therésalot of things you do just
in casg, like using a car that has airbags, and since we're on a bumpy road since the Blakely decision
went down, I'm glad that were having these just in case hearings. | dso want to thank al three of my
colleagues for being here. We're happy to work with al three committees.

And what isredly on my mind more than anything eseisin light of Blakely, what are the
changes that any three of your committees might recommend? We congder a this point in time,
because many see this as an opportunity to bring about some changes with the sentencing guiddines. |
note that Judge Sullivan, you mentioned specificaly the need for improvements, and then you said near
the end of your testimony, "smplify." And | hear that. That has been attempted. Restore judicia
discretion, which that would be a Herculean task, but one that I'm sympathetic too, obvioudy; and
expand the safety vave. Are there any othersthat come to mind?

JUDGE SULLIVAN: Not at the present time, but in the coming weeks we're going to be
giving agreat ded of thought to those issues aswell as others, and at the gppropriate time we will
hopefully have awedth of suggestions, additiona suggestions to make to the Commission.

Life after Blakely's been difficult, and let me just depart from being a Crimind Law Committee
member and share didtrict court experience. And I'll tell you--this was one of the firgt trids after
Blakdy--one of the issues was whether the government could seek an enhancement based upon an
obliterated seria number on agun.

| had sdlected ajury pand and told that jury pand, take an oath, make a decison based solely
on the evidence in this case. Determine guilt or innocence based only on the evidence. Don't be
concerned with sentencing. That rests solely with the court. Don't be concerned about the numbers of
people incarcerated. That's not an issue you have to be concerned about.

| think Blakely was decided midstream or so, and the government's, "Well, we have an
opportunity now to submit an issue before the jury, Judge.” And surprisingly, there was not an
objection by defense counsdl, to alow the jury to consder at the end of the trid whether or not the
government had proved beyond a reasonable doubt that the seriad number had been obliterated.

| didn't dlow that evidence to comein, sinister evidence that would have prgudiced the
defendant in my view, and so not alot was mentioned, if at dl, about the gun, athough the gun wasin
evidence.

And | was concerned about that because | had told that jury to take an oath to make certain
decisons, and now | am very conscioudy about to tell them to decide an issue that impacts sentencing,




which is contrary to the oath that | told them that they had to take to make decison. It had nothing to
do with sentencing based soldly on the evidence, the issue of guilt and innocence.

So it left avery terrible feding with the court. Fortunately, for the defendant, the government
was not able to get its act together, and it was not able to proceed with its submission of additiona
evidence, dthough it was afforded afair opportunity to do so. It wasn't ableto do it within the
guidelines, in the time guiddine prescribed by the court, and so | didn't have to address thet issue. But
it'svery troubling. It's very troubling to now tell ajury to focus on something that weve never told
jurorsto focus on in 200 years or 0, issues that directly affect sentencing. So we're going to have to
congder the seriousness of that particular issue.

JUDGE SARIS: Also, taking off my hat as Chair of Defender Services and just talking about
what's going on in Boston, we have the--I think there aren't very many circuits left, but our circuit has
not spoken to the issue of the validity of the guiddines after Blakdly, and just like--

COMMISSIONER SESSIONS: But Judge Gardner has.

[Laughter.]

JUDGE SARIS: She certainly has, and written an excedllent opinion.

COMMISSIONER SESSIONS: Yes, she has.

JUDGE SARIS: Yes, shehas.

But essentidly, just as Judge Bucklew was describing before the Eleventh, every judge and
every prosecutor and every defense atorney istrying to struggle to figure out what to do to best, from
the bar's point of view, represent their client's interest, and from the courts trying to figure out what'sin
the interest of justice. Were al over the spectrum. Some judges have declared it uncongtitutional.
Some judges have said, "Wdll, until the Supreme Court spesks we're going to follow the guiddines.”
Some judges—-and | put mysdlf in this category--have gone into this dternative sentencing mode, which
iswe don't know what's going to happen, and here's what the guideline sentence would be, heres what
the dternative sentence would be, and some have gone the third mode. Well say they take the hafway
point, and you can't go up but you can go down. Here's my third sentence as to what | would do.

And | smply say that because we have not had very many pleas. There aren't that many
Blakely waivers that weve been seeing. And so some of our derks laughingly refer to last summer as
the summer of the superseding indictment, because what's happened is, is that dl the indictments have
been superseded with the enhancements, and people aren't even sure how to do a plea colloquy any
more. It'salongway of saying maybe we'rein this position until we hear what's going to happen, but
there's going to have to be a huge amount of guidance, not only with respect to going forward, but what
to do in thisinterim timeframe.

JUDGE BUCKLEW: Could | just add to this? Thisisa subject in which didrict judges fed
very srongly. | mean thisis not an issue that the people are wishy-washy about. Y ou get judges that
are very strong on both sides. So, again, | would echo that there needs to be some guidance and as
quickly as possible.

JUDGE SULLIVAN: Let mejust add aso that I've deferred most of my sentencings. |
respect my colleagues who have very ambitioudy imposed two or three sentences, and | respect that. |
just have chosen not to do that. | fed asthough whatever sentence | imposg, if | impose one, two or
three sentences, I'm going to have to revist whatever | do in light of the Supreme Court's ultimate
decision, so I've deferred sentencing with the consent of just about dl the parties, and I've not received
alot of pleaswith Blakdy walversin the last two or three months.



COMMISSIONER SESSIONS: Judge Sullivan, I've redly enjoyed working with the Criminal
Law Committee, and--I mean we've got a greet relationship with the Committee, and your Committee
have had a greet relationship over the past five years. Y ou've talked about smplification. You've
talked about maintaining judicid discretion as the objective of the Crimind Law Committee. We know
that therésthe posshility thet if Blakely appliesto the guidelines, were going to have a system in which
there are awhole series of enhancements, many, many enhancement which trigger theright to ajury
trid, and you talk about smplification.

| have two questions. Thefirg is, are you actualy thinking about that asa Crimind Law
Committee? Are you thinking about waysin which the guideines can be smplified if in fact Blakey
gpplies to the guiddines and the jury trid right attaches to every enhancement? Are there ways of
amplifying it?

And then the second is--I notice from your comments that you had spoken with othersin the
crimind justice system. Isthere away that we can work closaly together to address these questions
about smplifying guiddines so that the Crimina Law Committee and the Sentencing Commission work
closely together to address these issues?

JUDGE SULLIVAN: The smple answer isyesto everything you said.

COMMISSIONER SESSIONS: Okay. That'sthe problem with along question.

JUDGE SULLIVAN: But serioudy, we are giving serious thought to everything, everything
you touched on, Judge. And at the gppropriate time in the not too distant future we hopefully will have
many suggestions to make for a collaborative effort, not only with the Sentencing Commission, but with
al the other principa players. 1've made reference to the various rules committees. It's going to take a
collaborative effort to address the unknown, but we're mindful that we're going to have to react very
promptly. And the public deserves prompt, deliberate, thoughtful consideration of whatever decisonis
issued by the Supreme Court, and were ready, willing and able to take on that task.

But, yes, were conddering everything you've just mentioned. At the appropriate time well
have many suggestions to make.

COMMISSIONER STEER: | thank dl of you for your vauable perspectives and contribution.

| guessI'd like to get your point of view individudly or in your officid capacity, however you
areto giveit, or maybe both, about what you seeif the Supreme Court extends Blakely to the
guiddines? And taking into account the loca redlities that were probably gill going to have some kind
of aguiddine system, and aso that--you know, I've been--there are resource limitations, and they're
about as severe as any | can remember the system being under in the 18 years or so thet I've had some
direct connection with the federa crimind justice syssem. What do you see as the big picture impacts
down theroad of extending Blakely to the guiddlines? Where are the resources going to come from?
What's going to give? Or do you think that the system will just accommodate? Any of you who would
like to make observations on that.

JUDGE SULLIVAN: John, a this point, | can assure you that were on the same wavelength.
| mean we have highlighted thet issue, what's life going to be like after Blakely? And | can assure you
that we're giving appropriate thought to addressing the issues that you have so e oquently articulated.

| would be remiss though if | offered direct response to you now. | can assure you thet thereis
awork in progress, and we're taking these issues very serioudy. 1'm a spokesperson for the
Committee to let you know that the best is yet to come.

[Laughter.]



COMMISSIONER SESSIONS: Isn't there asong like that?

[Laughter.]

JUDGE HINOJOSA: Professor ONeill?

COMMISSIONER ONEILL: I'd like to thank everyone aswell for coming. It'saways nice
to be able to be on the sde of things where were actudly asking judges something as opposed to being
asked.

| have two quick questions. One we talked alot about, or you all talked alot about
amplification. If you were going to pick, in the light of Blakely, one area where you though the
Commisson would be wdl served in trying to Smplify the guiddines--because for everybody that
means something alittle bit different--what, given your own experience, would you pick in light of
Blakdy that the Commission should focus on for purposes of the smplification project?

Secondly I'd like to ask if you can cast your mind back to Apprendi. Apprendi seemslike
amogt forever ago now. But after Apprendi, of course, one of the things that happened in many
didricts at least, the government was then forced to plead like quantity and type of drug in the
indictment, and juries were then faced with having to ded with, you know, those quantity
determinations themselves. What | was wondering isif you predict or if you think that it will be difficult
for juries, given your experience with them in terms of the aftermath of Apprendi, would be difficult for
juries to handle many of the sort of specific offense characteristics or the enhancements that we
routindy have in the most commonly used guiddines a least, whether it will be difficult for juriesto
make those sorts of decisons?

JUDGE SARIS: It would seem that--and again, I'm spesking in my capacity as ajudge, not as
Chairman of the Rules Committee--but it would seem to mein drug cases, quantity and role would be
important. 1t would seem to mein fraud cases that amount and role would be important, more so than
anything dse. And if you were smplifying, you would, those aress a least where | come from, are
primary cases. Those would bethe areas | would look at.

COMMISSIONER CASTILLO: Judge, do you handle alot of immigration cases?

JUDGE SARIS: You know, not so many. We have some, but it is not--we don't have a
wholelot of them.

JUDGE BUCKLEW: For me theissue is—-you know, to come down here today, | took a
recess from avery difficult patent case that's being tried in front of ajury. It's not so much that they
can't undergtand it. I've got greet confidencein jurors. What for me is the question that | wish you'd
ask the defense attorneys about as well, istheissue of fairness. A lot of times some of the issues that
would come out, if you put the enhancements to the jury, would be things that would otherwise be ruled
irrdlevant, wouldn't necessarily have to go to ajury. So theissue are how, if you were doing thison a
farnesslevd, it'snot that | can't undergtand it it's how would you do it to make sure that it was afair
process? | mean, would you be back at the level of two different--a bifurcated triad? How would you
doit? And | think that will involve alot of struggling to try and figure out afair trid.

JUDGE SULLIVAN: | agree. Thejurorsare very sophigticated, and | think that a
conscientious judge can make ajuror'sjob alot easier by, in plain English, ingtructing the jurors what
doto. SoI'm not concerned about the jurors ability or lack of ability to address these very
complicated issues.

What I'm concerned about is transforming the way in which have been adminigtrating justice
for 200 years. | mean were going to have to change everything we've been doing. In the old dayswe




were concerned with juror nullification, with people just hanging up, making decisons or not making
decisions based solely on the evidence before them. Are we going to have anew type of juror
nullification because jurors are now empowered to make sentencing decisons? | think we will, and |
think we'd better be very concerned about that.

COMMISSIONER ONEILL: What about on the issue of smplification, like taking sort of
one area the Commission should focus on in terms of smplification?

JUDGE SULLIVAN: Thereare so many areas. 1'm going to defer aresponse to that and give
you the assurance that the Crimina Law Committee will address that issue.

COMMISSIONER ONEILL: Judge Saris, was there anything that struck you in terms of the
smplification question?

JUDGE SARIS: No, not redly. Let mejust--1 didn't come here to take substantive positions
on where the guiddines should go, smply because, as| said, we, as a Committee, have never
higtorically done that, and so | invite you to ask the defenders what their reaction to that would be.

COMMISSIONER CASTILLO: Wel, just following up on one thing Judge Sullivan said in
terms of plain English for jury ingtructions. Do you think the guidelines, the way they are presently
condtituted, lend themsdlves to be trandated into viable jury ingructions? For any of the three judges
here.

JUDGE SULLIVAN: I think a conscientious judge can do anything. So the answer isyes, but
it will take some effort. It'sgoing to take alot of effort.

JUDGE SARIS: And some of them are easier than others. Clearly, some of them you can do
that. 1 mean if you're trying a pornography case using the computer over the Internet, you know, did
they use acomputer? | mean that'ssmple. Some are not so smple. | think it varies.

COMMISSIONER CASTILLO: Judge Bucklew, have you ever ingtructed ajury on the issue
of loss, for example?

JUDGE BUCKLEW: Yes.

COMMISSIONER CASTILLO: And determining that, and you found that you could take the
guideines and make them into workable jury ingtructions?

JUDGE BUCKLEW: You know, yes. On loss|'m not so surethat it's dways possible, but |
think it depends upon--it depends on the trid that you've had and how clear it is, but, yes, | think it's
possible.

JUDGE HINOJOSA: Commissioner Horowitz?

COMMISSIONER HOROWITZ: If | could just briefly, picking up on that, Judge Bucklew,
you mentioned, | think in your statement, that there were some examples of cases where juries didn't
have difficulty gpplying the guiddines, but othersthat did. 1 was curious as to which ones they might
have struggled with, and whether a smplified system might address those concerns?

And then just more broadly, you know, Judge Sullivan mentioned three overarching themes, big
picture questions, for usto think about smplification, judicia discretion and safety vaves. | was
wondering if, not in your role as representatives of committees, but as digtrict judges, whether there are
a0 other big picture issues that we should be thinking about as we look at these issues?

JUDGE BUCKLEW: WEél, in answer to your question, | only had the opportunity to instruct
two juries between Blakdly and Reese, but the one that I--the case that | was thinking of was an
enticement case. And | used the example of a computer that was clear, you can ingtruct on that
enhancement and that was not a problem. Then we had the obstruction of justice, which was alittle bit




more of aproblem, and then we had the misrepresentation of the defendant's age and whether it caused
the enticement, and that was clearly very difficult for the jury to understand. So that was the example |
was using.

JUDGE SARIS: Just speaking as apersond trid judge, one of the areas that you might want to
give alot of thought to isthat some of the assstants have taken the position, understandably, that if it's
an dement of the offense, you have to provide it beyond a reasonable doubt. So therefore, if you don't
agree to dl the enhancements, you don't get your three levels for acceptance of responshility or two
levels now.

So onething, if thisal spins out, one thing to think about is maybe whether acceptance of
respongibility should a least be retooled to dedl with the exidting redlity. If aguy says, "Well, I'm guilty,
but | wasn't plus 4 for leadership,” you know, how that playsin--something just that the Commission
should probably think aboui.

COMMISSIONER HOROWITZ: Onthat issuel just--1 wonder. | know some judges have
taken the position that when you plead guilty you waive al your rights, your jury rights and your Blakely
rights, and | gather there may be some judgesthat dlow a guilty plea, but reserving sentencing issues.
I'm wondering if any of the judges have any thoughts on that issue, and any experiences?

JUDGE BUCKLEW: And | haven't ether.

JUDGE SULLIVAN: I'venot. I'venot taken alot of pleas. Liberty one pleas I've taken since
Blakely, but essentidly there have been alot of referrds.

JUDGE HINOJOSA: We have one more question, and I'll take it myself. Judge Bucklew, as
far asyou know, has there ever been ahigtory in the crimind rules where there's been an emergency
amendment that didn't take two years?

JUDGE BUCKLEW: Oh, sure. But--and | say oh, sure, like it happens every day. We are
working on an amendment right now that's been expedited, but it's avery smple issue, and the issue is
whether digtrict courts can make dectronic filing mandatory. In many indancesit only required a
one-word change. That wasfairly easy to expedite because you're not going to, | don't think, get alot
of public comment, and theré's not alot of work in the amendment. But it would seem to methat in this
particular Stuation, depending, obvioudy, on the opinion, thet there's going to be alot of interest and a
number of rule changes.

JUDGE HINOJOSA: On behdf of the Commission again, | want to thank you al very much,
and we gppreciate the way we work with dl three of your committees. We have taken longer than this
was scheduled for, but you can leave with the feding asif you had cometo ajob interview, and the
employer liked you so much that he talked to you longer than you thought they would. And we thank
you al very much for your time,

If the next panel would please step forward.



