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INTRODUCTION

Members of the Commission--
Thank you for inviting us today to discuss the pending proposd for the adoption of anew

sentencing guiddline for hazardous materid (“hazmat”) transportation crimes.!

In 1998, the most recent year for which data is available, more than four billion tons of
hazardous materiad in approximately 800,000 shipments were transported in the United States.? In

2000, more than 17,000 hazardous materia incidents were reported to the Department of

! This satement containsin abbreviated form many of the comments made by the Department
inits March 1, 2004, submisson to the Commission.

2 Report of the Senate Commerce, Science and Transportation Committee on the “ Surface
Transportation Safety Reauthorization Act of 2003, S. Rep. 108-215, at 11 (2003).
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Trangportation.®> These incidents resulted in 13 fatalities and 244 injuries directly attributable to the
hazardous materiad's being transported*, such as the explosion of petroleum in atanker truck.

In the wake of September 11, 2001, concerns about the safety and security of hazmat
transportation have grown. The events of that day revealed the vulnerabilities of an open and free
society such as ours, and compelled a close and ongoing examination of how best to minimize those
vulnerabilities consonant with our traditions of liberty. Unquestionably, the trangportation of hazardous
materids presents one of our Nation’s sgnificant vulnerabilities, and the Department of Jugtice
recognizes that it has an important role in helping to ensure the safe trangportation of hazardous

materids.

Two years ago, the Department’ s Environment and Natural Resources Division launched an
initiative to more grictly enforce the federal Hazardous Materids Transportation Law, 49 U.S.C.
8§ 5101-5127 (“HMTL"). The purpose of this homeand security initiative isto make it more difficult
for terrorists and other criminds to transport hazmet illegdly, and to ensure that industries regulated
under the hazmat transportation laws comply with those laws so as to reduce the risks inherent in the

trangportation of hazardous materid.®

31d., at 11-12.
41d.

® The purpose of the HMTL is “to provide adequate protection againgt the risks to life and
property inherent in the transportation of hazardous materid in commerce by improving the regulatory
and enforcement authority of the Secretary of Transportation.” 49 U.S.C. § 5101.
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The Department has a compelling interest in assuring that the sentences of cases brought under
its Hazmat Initiative provide adequate punishment and deterrence. While the bulk of hazmeat
transportation is done legdly, the sheer volume of hazmat shipments provides opportunities for those
who might choose to jeopardize homeland security. Because of the risksto life, public hedth, and the
environment associated with hazmat crime, violators must face at least the possibility of imprisonment to
provide adequate punishment and deterrence. Y et, under existing law, only probation would be
imposed in the mgority of cases, which is neither adequate punishment nor deterrence in comparison

with the harm and risk of harm posed by hazmat violations.

My testimony today addresses the following issues. firgt, why the exigting guiddine trestment of
hazmat offenses is inadequate; second, why a new hazmat guideline is necessary; third, a description of
some eements the Department believes should be included in anew guiddine; fourth, why recently
passed legidation in the Senate to reauthorize the Hazardous Materids Transportation Law supports

adoption of anew hazmat guideline; and fifth, a response to some of the concerns expressed in other

comments regarding the pending proposa.

|. Exiding Guiddine Trestment of Hazmat Offensesis |nadequate

As dated in our letter to the Commission on August 1, 2003, and our written comments

submitted March 1, 2004,° the Department believes that the guiddine currently covering hazmat

® The letter responded to the Sentencing Commission’s notice of proposed amendments to the
sentencing guidelines and request for public comment, published in the Federd Register on December
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trangportation crimes, 82Q1.2, is poorly suited to such offenses and, in most instances, will result in

sentences of probation which are insufficient to provide adequate deterrence.’

Hazmat trangportation offenses are subgtantidly different from pollution crimes covered by
§20Q1.2. Section 2Q1.2 was intended to cover hazardous and toxic wagtes, particularly in the context
of ongoing, continuous, or repetitive releases, and the falure to obtain government permits required to
lawfully discharge or release those wagtes into the environment.  Offenses involving the trangportation of
hazardous materids, on the other hand, most often will not involve releases but rather valuable products

moving in commerce, for which permitting ordinarily is not required.®

Since the specific offense characteristics of 82Q1.2 are chiefly designed for pollution crimes
involving hazardous wastes, their gpplication in the prosecution of transportation crimesinvolving
hazardous materials are likely to yield sentences that are inadequate for punishment and deterrence.
For example, 82Q1.2(b)(1)(A) provides a 6-level enhancement for repetitive pollution crimes, but only
if arelease into the environment occurs. This gpproach is gppropriate to pollution crimes that

commonly involve repetitive releases of hazardous wastes, such as an indudtrid facility’ s unpermitted

30, 2004. 68 Fed. Reg. 75,340.

" In developing our comments, the Department consulted extensively with interested U.S.
Attorneys Offices, the Department of Trangportation and the Department of Homeland Security
(Coast Guard).

8 Thereis at least one exception. Motor carriers that transport certain especially dangerous
hazardous materids (e.g., explosives and radioactive materiads) must obtain a safety permit from DOT.
49 U.S.C. § 5100.
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discharge of wadte into ariver. However, it is poorly suited to crimes involving the trangportation of
hazardous materials. Most hazmat crimes do not involve releases, and yet repetitive behavior that
increases the risk of release is common. Thus, the 6-level enhancement under 82Q1.2(b)(1)(A) likely

will be applied infrequently to hazmat crimes.

Similarly, 820Q1.2(b)(4) provides a4-level enhancement for violations involving trangportation,
trestment, storage, or disposa without, or in violation of, a permit. While the environmenta laws
regulating hazardous and toxic wagtes typically require a person to obtain a permit from the government
before releasing such substances, the laws governing the transportation of hazardous materias do not
require persons involved with such activities to obtain a government permit.® Rather, the hazmat
transportation regulatory scheme requires information about hazards to be provided through
paperwork, placarding, and labdling. Thus, 82Q1.2(b)(4) would amost never be applied to hazmat

trangportation crimes.

Without these two specific offense characterigticsin 82Q1.2, i.e,, for releases into the
environment, and for discharges without or in violation of a permit, traditiona pollution offenses would
rarely result in jail time. These offense characteristics are the core enhancements for pollution crimes
and, asthe foregoing discussion makes clear, are unlikely to gpply to the mgority of hazmat crimes. As
aresult, guiddine sentences for hazmat crime typicaly will be 10 levels lower than for comparable

pollution crimes.
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I1. A New Hazmat Guiddineis Necessary

To adequately deter and punish offensesinvolving the transportation of hazardous materid, a
guiddine specifically tailored to such offenses should be adopted. A new hazmat guideline should cover
violations of 49 U.S.C. 88 5124 [Hazardous Materials Transportation Act] and 46312 [ Transporting
Hazardous Materids Aboard an Aircraft], aswell as some provisons of 60123 [Hazardous Liquid
Pipeline Safety Act].

Given the inherent danger posed by the transportation of hazardous materids, the base offense
level of anew guiddinefor hazmat crimes should be at least eight. Enhancements for repetitiveness
and conced ment, common aggravating factors in hazmeat crimes, as well as an enhancement for hazmeat
violations on passenger-carrying modes of trangportation, should be included. The latter enhancement
IS unique to hazmet trangportation offenses and is best illustrated by the following example. If an
incident arisng from a hazmeat crime takes place on a passenger-carrying aircraft thereislittle room for
error or time to take corrective action and options for escape are virtualy nonexistent. Many degths
can be anticipated from such an incident, as was the case with the 1996 VauJet crash into the
Everglades which killed al 110 passengers on board. The cause of the crash was determined to be a

fire generated by midabeled oxygen canigtersin the plan€' s cargo hold.

A comparative caculation for the VauJet crash underscores the need for anew guiddine.
Under current 82Q1.2, if culpable individuas had been charged and convicted of hazmet crimes, the

total offense leve for the conduct that resulted in the crash would have been 17 (8 for the base offense
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level and 9 for the desths), yidding a sentence of 24-30 months. The tota offense level under anew
hazmat guideline as we envision it would be 30 (10 for the base offense leve, 14 for the desths, and 6
for the passenger-carrying mode of transportation), yielding a sentence of 97-121 months. We
respectfully submit that a sentence of 97-121 months more closdy gpproximates ajust punishment for

crimind violations that resulted in the deaths of 110 people.

Another case example which provides a compdlling judtification for anew guiddineis United
Satesv. Emery Worldwide Airlines, Inc., S.D. Ohio CR 3-03-113 (2003). Inthiscase, over a
period of years, there were hundreds of instances when hazmat was trangported on Emery aircraft
without notification to the pilots. Under current 82Q1.2, had an individual been prosecuted, the total
offense level would be 8 — the base offense level, and nothing more. However, under an appropriate
hazmat guiddine, the totd offense level would likely be 16 (10 for the base offense leve, 2 for a pattern
of activity, and 4 for concedment), clearly a more appropriate offense leve for repeatedly putting flight

crews livesat risk.

The Department dso believes that enhancements for injury or deeth, releases, and public and
private harms (such as expenditures for cleanup, emergency responses, evacuation of communities, or
disruption to utilities) should be included in anew guiddine. These enhancements, Smilar to the ones
presently in 82Q1.2, would be graduated to reflect the range of harm that can result from hazmat

violaions.



Findly, anew guiddine should dlow for an upward departure if the offense was committed with
aterrorist motive. In certain terrorist cases, 83A 1.4 of the guiddines will ensure that hazmat crimes
committed by terrorists would be appropriately sentenced. Any other terrorism-related hazmat cases

also should be subject to some upward adjustment/departure.

[11. Pending Senate Amendments to the Hazardous Materias Transportation Law

Asthe Commission is aware, the Senate passed legidation on February 12, 2004, which
contains provisions that would strengthen and improve programs to ensure the safe trangportation of
hazardous materids. See S.1072, 108" Cong., 2d. Sess, Title IV, Subtitle D.° Significantly, the new
legidation, if enacted, would increase the maximum sentence for hazmat crimes, from five to twenty
years, further highlighting the shortcomings of the exigting sentencing guiddines for hazmeat crime. The
pending legidation would not expand the definition of hazmat crime, however, so it would serve no

purpose to delay enactment of the proposed hazmat guidelines.

The pending legidation islargely designed to respond to the critica problem of undeclared or
hidden shipments of hazardous materids. It would enhance the Department of Transportation's
authority to ingpect hazmat shipments and detect violations of the HMTL.* It would aso strengthen

both civil and crimina enforcement by:

10 The short title for subtitle D is the “ Hazardous Material Transportation Safety and Security
Reauthorization Act of 2004.” S. 1072, § 4401.

1151072, § 4439.



authorizing DOT to refer casesto the Attorney Generd for civil judicid action;*?

increasing the maximum civil administrative pendty from $27,500 to $100,000;*

lengthening the document retention period from one to three years;'

increasng the maximum period of imprisonment from five to twenty years for anyone
who knowingly misrepresents or tampers with a hazmeat shipment, or who willfully
violates the HMTL and thereby causes arelease of a hazardous materid;*®

providing that each day a violation continues congtitutes a separate violation; ¢ and

alowing for restitution under Title 18, U.S. Code, for crimind violations of the HMTL
and the gtatute governing the transportation of hazardous materias aboard aircraft, 49
U.S.C. §46312."

While sgnificant, these provisons would not change the basic legd framework of the HMTL
that has been in place for many years, and would not change the substantive nature of the crimes under
that law. Asaresult, the proposed statutory amendment provisions neither obviate the need for anew
hazmat guiddine nor require the Commission to postpone adoption of anew guideline. Rather, the
proposed crimina penalty increases demongtrate Congressond intent that hazmat crimes deserve

higher maximum sentences. A failure to adopt a new hazmat guiddine, providing for longer sentencesin

12 5, 1072, § 4440(b).
133, 1072, § 4441.

143, 1072, § 4429(c).
155, 1072, § 4442(b).
16 S, 1072, § 4442(b).
17 S, 1072, § 4447(b).
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hazmat cases, would frustrate Congressiond intent to impose more severe sanctions against hazmeat

criminds.

Two additiona reasons counsdl strongly againg deferring adoption of anew guiddine
specificaly tailored to hazmat crimes because thereis legidation pending in Congress. First,
authorization for the HMTL expired in 1998. Bills have been introduced unsuccessfully in Congress
every year snce 1998 to reauthorize and amend HMTL. Thereis no guarantee that S.1072 or
andogous legidation will be enacted into law thisyear, or next. Awaiting Congressond action thus

may result in deferrd of thisimportant issue for many years.

Second, since the Commission first addressed hazmat crimesin aguiddinein 1987, the HMTL
has been amended a number of times, most significantly in 1990. None of the subsequent amendments
prompted the Commission to revise guideline treatment for hazmat crimes, and, as explained above,
there is no reason to believe that the provisons of S. 1072 relating to hazmat transportation, if enacted,
would require guiddine revisons. The core legd framework of the HMTL, including the provisions that
crimindize certain violations of the HMTL, has been in place for dmost 15 years. It is experience
gleaned under this core lega framework that has made it clear to the Justice Department that adoption

of anew sentencing guiddine for hazmat crimesis necessary.
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In sum, while the pending legidation would amend a number of important HMTL definitions®
and expand the category of persons who are subject to Federal hazmat regulations,™ it would not
create any new crimes under the HMTL, nor would it substantively dter any existing crimes under the
HMTL. Thehazmat provisonsin S. 1072, assuming they are enacted, would have no impact on the

enhancements that we recommend for sentencing crimind defendants convicted of HMTL violations.

V. Responseto Other Comments

Four other parties have submitted comments relating to hazmat trangportation crimesin
response to the Commission’s December 30, 2003, Federa Register notice. Two common themes are
rased: fird, that existing guidelines are adequate; and, second, that there is a dearth of cases from

which to develop more focused specific offense characteristics for hazmat crimes.

We disagree. Firdt, as we have dready explained, the existing guiddines are geared to

pollution crimes, and include core specific offense characteristics that are not applicable to most hazmat

18 For example, section 4422 would make a minor change to the current HMTL definition of
“commerce’ to provide jurisdiction over hazardous materids activities being conducted on aU.S-
registered aircraft anywherein theworld. S. 1072, § 4422. Section 4422 would aso make aminor
change to the definition of “person” to clarify that the hazmat regulations, including hazmat training
requirements, apply to persons who prepare or accept hazardous materias for transportation in
commerce such as non-shipper personng who prepare hazmat for trangportation on behaf of a shipper
and non-carrier personnd who accept hazmat. 1d.

19 S, 1072, § 4423(c). For improved safety and security purposes, the amendment would
expand the category of persons currently subject to Federal hazmat regulation to include persons who
prepare or accept hazmat for trangportation, persons who are responsible for the safety of transporting
hazmat, persons who certify compliance with any requirements under the HMTL, and persons who
misrepresent whether that are engaged in afunction listed under 49 U.S.C. § 5103(b)(2)(A).
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cases. Second, there have been a sufficient number of cases from which to develop hazmat guiddines,
In the last five years done, more than 30 hazmat cases have been prosecuted, not enough to condtitute
arobust enforcement program, but more than enough cases from which to extrgpol ate appropriate

hazmat guiddines.

We briefly address below the remaining comments submitted to the Commission:

Indtitute of Makers of Explosives.

We appreciate the support of the Ingtitute of Makers of Explosives (IME) for the adoption of a
new guideline specific to hazmet trangportation crimes. The IME isintimately familiar with & least one
ggnificant group of hazardous materias that are transported in commerce, and it is an organization that
can only benefit from the safe and legd handling of hazardous materids. While not suggesting a specific
number, IME (at 2) recommends a base offense level that is conservative given the diversity of potentia
hazards posed by hazmat transportation. That is a reasonable recommendation. We agreethat a
guiddine with a base offense level of 20, for example, would be inappropriate for these crimes.
However, the level should be no lower than the base of 8 that covers hazardous waste crimes under
§2Q1.2. If the Commission decides to include a reduction provision, such asthat in 82Q1.2(b)(6) for
“dmple record keeping and reporting violations,” any such decrease should be limited to offenses that
have no potentid for resulting in ardease of hazardous materias which may affect the public, property,

or the environment. With respect to IME’ s suggestion that DOT’ s hazmat classification system be
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incorporated into anew guiddine, it is atempting approach; however, having explored it, we were

unable to devise ameans of incorporating it that would not unduly complicate sentencing.

Ronald A. Sarachan

Mr. Sarachan points out (at 2-3) that consderation of hazmat transportation crimesin relation
to sentencing guidelines should be broken into three categories: terrorist crimes; crimes involving
releases, and crimes involving risk to the public even though no reease occurs. He maintains that the
first of these categories is adequately covered by current guideines outside of Part 2Q, while the
specific offense characteristics dready in 82Q1.2 are sufficient to deal with the second category.
Therefore, the focus of any change to the current guiddine treatment of hazmat crimes should be upon
the third category, risk to the public despite no release (which may be reflected by such factors as
illegd trangportation of hazardous material on passenger-carrying modes of trangportation or by
concedlment of hazardous materid during its transportation).

We agree with Mr. Sarachan that terrorists are more likely to be sentenced under other
guiddines, and it istrue that a number of the specific offense characterigtics for hazmet release crimes
would be smilar to thosein 82Q1.2. But hazmat release crimes still would result in disproportionately
lower sentences under 82Q1.2, because they generally would not involve permitting violations.
Moreover, there are other specific offense characteristics that should be applied to hazmat release
crimes, but that are not included in the current 82Q1.2, for example, hazmat unlawfully placed on
passenger-carrying modes of trangportation. Section 2Q1.2 is smply inadequate to provide

appropriate punishment for hazmat crimes.
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Association of Oil Pipdines

The comments submitted by the Association of Oil Pipelines (AOPL) take the position (at 3)
that, for the bulk of hazmat transportation crimes, existing 82Q1.2 is sufficient. However, AOPL fails
to acknowledge that a number of the mgor specific offense characteristics in §2Q1.2 are not geared to
hazmat crimes, and that there are circumstances unique to hazmat crimes for which no specific offense
characterigtic existsin 82Q1.2 or elsewhere in the guiddines. Asindicated earlier, 82Q1.2 does not
take into account characteritics, such as repetitiveness without release and concealment during
trangportation, which pose risks to the public without cresting substantia likelihood of death or serious

bodily injury.

We disagree with AOPL’s contention that the adoption of a hazmat guideline would be
premature because the hazmeat regulations are undergoing fundamenta changes. It is our understanding
that regulatory changes currently in progress at DOT will not substantidly affect the core hazmat
regulations. DOT has alengthy track record of administrative enforcement of these core regulations.
Therefore, there isno basis for the graduaism or for the delay in specific guiddine trestment of hazmat

crimes that AOPL advocates.

American Chemistry Council

The American Chemistry Council (ACC) opposes the cregtion of a new guideline for hazmat
crimes. Their arguments are divided into severd parts, the first being that 82Q1.2 dready provides

ample punishment for hazmat crimes (at 13-14), an assertion that we have refuted earlier in this

-15-



gatement and in comments the Department has submitted to the Commisson. The hypotheticadl ACC
uses— aterrorigt attack with a gasoline tanker being detonated in a shopping center —is only relevant to
extreme cases. It ignoresthe fact that for many serious, but less dramatic hazmat cases, 82Q1.2 would

yield only the base offense levd of 8.

To support its current adequacy argument, ACC aso points to a possible legidative increase of
the maximum sentence for a hazmeat crime from five yearsto twenty years. However, that reliance
reflects a basic misunderstanding of the relationship between statutory crimes and sentencing guidelines.
Regardless of how high Congress may set the maximum imprisonment for a given crime, that maximum
islargely meaningless unless there are guideline provisons that generate total offense levels dlowing
sentences a or near that maximum. The operation of current 82Q1.2 will not change regardless of the

maximum statutory sentence for ahazmet crime.

ACC'sassartion (at 16) that specific guiddine treatment of hazmat offenses would unfairly
criminalize the “innocent or at least non-intentiona conduct” of people exploited by terrorists again
reflects an gpparent misunderstanding of the relationship between satutory crimes and sentencing
guidelines, but from a different perspective. The guideines do not creste crimes; they only set the rules
for sentencing those dready convicted of crimes. The crimes to which anew hazmat guideline would
apply require the government to prove knowing or willful conduct to secure conviction. Conduct not
proved to involve those menta state standards could not reach the stage of being sentenced asa

hazmat crime.
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No doubt most hazmat prosecutions, as ACC notes (at 16), will be against conventiona
violators, not againgt terrorists. However, those conventiona violations are not adequately covered by
§2Q1.2. A guiddine that sentences hazmat violatorsin a manner proportionate to sentencing for
environmentd crimes of Smilar gravity would be entirely in kegping with the purpose of the sentencing
guidelines — to provide adequate punishment and deterrence for Smilar classes of crimes. However,
sentences requiring some period of imprisonment for hazmat crimes will be unlikely without adoption of

anew guiddine.

CONCLUSION

Thereis no dispute about the need to deter and adequately punish crimes involving the
trangportation of hazardous materid. In order to achieve this god, an important homeland security
measure, a new guiddine for hazmat crimes should be adopted. We are gresatly concerned about our
ability to promote increased compliance with hazmat lawsiif al but the most egregious violations will
result only in sentences of probation. We urge the Commission to consder anew hazmat guiddine
consgtent with the recommendations made by the Department of Justice. | would be happy to answer

any questions that you may have about my testimony.
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