COMMENTSTO PUBLISHED AMENDMENTS
Federd Public and Community Defenders

As the Commission embarks on this amendment cycle, we are reminded of that old adage, “the
more things change, the moretheyremainthe same ... only worse” Despiteour bulging prison population,
each of the proposed amendments responds to a new offense or otherwise ratchets up the sentences on
exiding offenses.  Recognizing that we are smply stating what you aready know, Defenders are
nevertheless compelled to ask the Commission to be mindful of Justice Anthony M. Kennedy’s recent
exhortation:

Wereweto enter the hidden world of punishment, we should be Sartled
by what we see. Consider its remarkable scale. The nationwide inmate
population today is about 2.1 million people. In Cdifornia, even as we
meet, this State done keeps over 160,000 persons behind bars. In
countries such as England, Italy, France and Germany, the incarceration
rateisabout 1 in 1,000 persons. In the United States it is about 1in143.

We mugt confront another redlity. Nationwide, more than 40% of the
prison population consists of African-American inmates. About 10% of
African-American men in their mid-to-late 20s are behind bars. In some
cities more than 50% of young African-American men are under the
supervison of the crimina justice system.

While economic costs, defined in Smple dollar terms, are secondary to
humancosts, they do illugtrate the scae of the crimind justice system. The
cost of housing, feeding and caring for the inmate population in the United
Statesis over 40 billion dollarsper year. In the State of Cdiforniaaone,
the cost of mantaining each inmate in the correctiona system is about
$26,000 per year. And despite the high expenditures in prison, there
remain urgent, unmet needsin the prison system.?

With this amendment cycle, our race to incarcerate will continue to fill federa prisons
disproportionately with Latinos, who now make up the largest group of federal prisoners, African
Americans, and nonviolent, first time offenders, who are being sentenced to prison terms that were once
reserved for only the most serious and violent offenders? Admittedly, this upward spird in federal

1 Speech a the American Bar Associaion Annua Meeting, by Associate Justice Anthony M.
Kennedy, Supreme Court of the United States, August 9, 2003.

2 |n 2001, Hispanics made up 40.6% of the prison population, whites were 30.4% and blacks
were 25.3%. 2001 Sourcebook of Federal Sentencing Statistics, Table4 at 14. 1n 1995, Hispanicswere
27.3%, whiteswere 39.2% and blackswere 29.2%. USSC, 1995 Annud Report, Table 11 at 45. More
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sentencing is driven in large part by Congressional mandates, many in response to Department of Justice
inititives. Y et, without evidence that longer prisonterms are necessary to impose just punishment, deter
crimina conduct or safeguard the public, the Commission should not add to this upward spird. Indeed,
without such evidence, any increased penaties would be inconsistent with the Commission’s statutory
mandate to establishguiddinesthat “ provide certainty and fairnessin meeting the purposes of sentencing.”
28 U.S.C. §991(b)(1).

l. PROMULGATE ONLY ESSENTIAL AMENDMENTS

Inlight of this sateof affairs, Defenders recommend that the Commissionstep back and dlow the
substantia changes made during the last few yearsto take hold before making any non-essentid changes,
induding even samdl adjustments that leave basic problems unresolved. In 2003, Congress and the
Commisson made substantid changes to federd sentencing, particularly in the area of departure
jurisprudence; five separate sets of amendments were promulgated. The extent of the changes, coming on
top of the economic crime package and other recent changes, have left the Commission with insufficent
time for the thoughtful analysis that should accompany federa sentencing policy and threetens the ability
of the crimind judtice system to assmilatethe changes. It would bewisefor the Commissonto dlow time
for these changes to be absorbed into the sysem. This would reduce application errors and attendant
litigation; maintain uniformity; and avoid confusionand prejudice to defendantsin the shuffle of new and old
concepts.

Defenders recommend, therefore, that during this amendment cycle, the Commission promulgate
only essentia amendments— those amendmentsrequired by statutory mandates or new legidationand those
that based on irrefutable empiricd evidence, are necessary to protect the public or correct an injustice.

A. Piecemeal Changes Subvert the L egitimacy of the Guidelines

Piecemed amendments make the guiddines less cohesive and a more complicated [abyrinth than
necessary and make the Commisson’s amendment process unsound. Defendants who commit identica
crimes with identical backgrounds face subgtantialy different sentences from year to year or season to
season, as in the case of the 2003 amendments. In addition to the difficulties for counsel, probation
officers and courts of remaining proficient, whenthe stated reason for an amendment is seemingly ignored

thanthree quarters of dl federa offenders sentenced in 2001 had no prior countable sentences of 60 days
or greater. 2001 Sourcebook of Federal Sentencing Statisticsat Table 20 (77.3% or 39,170 of 50,665
cases). Almost ninety percent of al drug cases involved no wegpon. 1d. at Table 39 (87.6% or 19,766
of 22,552 drug cases). Morethan athird of dl convictionsinvolved white collar, non violent offenses or
immigration offenses. 1d. at Table 3 & 46 (gpproximately 13,000 cases were fraud, theft, embezzlement,
tax and Imilar offenses and 8,969 were immigration offenses). Drugs, white collar and immigration
offenses -- dl nonviolent offenses — make up approximately three fourths of al federa cases.
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without explanation only one or two years after its promulgation, the amendment process and the
Commission' s legitimacy as an expert body is undermined.

For thisvery reason, two amendments under consideration — aberrant conduct and mitigating role
cap — should not be promulgated. With respect to aberrant conduct, there is no reasonto once again limit
or otherwise amend the policy statement (8 5K2.20), which was first adopted in November 2000 and
agan amended just afew months ago during the Departure Review completed in October 2003. Caselaw
reflects that this departure is being applied appropriately by courts, particularly inlight of the new de novo
standard of review.?

Thereisaso no reasonto address the overstatement of culpability in the drug guiddine withanew
approachthat “compresses’ rather than “caps’ the effect of drug quantity. The drug role cap adopted in
November 2002 (8 2D1.1(c)(3)) hasbarely had achance to work itsdf through the courts, withfewer than
a dozen cases gpplying the cap found in a recent Westlaw search. In each of the cases found, the cap
functioned as intended -- giving the defendant’ s role inthe offense greater consideration -- with the result
that the sentence was more proportiona without compromising the godls of deterrence or incapacitation.

3 Seeeq., United Statesv. May,  F.3d__, No. 03-4589, 2004 WL 396279, *7 (4" Cir.
2004) (reversing aberrant conduct departure under de novo standard: “Weighing these factors both
individudly and in the aggregate, May's case is not exceptional, and a downward departure based on
aberrant behavior isnot judtified.”); United Statesv. Castellanos, 355 F.3d 56, 60 (2d Cir. 2003) (affirming
denid of aberrant conduct departure, court held that while spontaneity isnot determingtive, “it isareevant
and permissible consderation when treated as one factor in eva uating whether the three-pronged test of
section 5K 2.20 hasbeenmet” so that district court properly denied departure for defendant convicted of
conspiring to distribute more than 100 grams of heroin, where defendant had aweek's notice of the crime,
was carrying the money to purchase drugs a the time of arrest, and had attempted to evade respongbility
for her role inthe drug transaction by lying onthe stand and suborning the perjury of others.); United States
v. Patterson, 281 F. Supp. 2d 626, 628 (E.D. N.Y. 2003) (granting unopposed aberrant conduct
departure to defendant, whose crimind act involved no planning and was of limited duration, amounting to
putting friend in touch with trafficker, after refusing to take part in drug transaction and expected and
received no payment for arranging meeting; defendant had otherwise been a hard-working woman and
supportive daughter and fully cooperated with government).

4 Seeeg., United Statesv. Ferreira, 239 F. Supp.2d 849, 850, 857 (E.D. Wis. 2002) (applied
role cap to impose a 41-month sentence on a 39-year old, safety vave defendant, married, with five
children, who had been alawful permanent resdent dien for 25 years, whose involvement was limited to
trangporting cocaine and had been recruited because he was atruck driver; court would have granted a
3-level downward departure but reduced it to 1-level to offset the role cap reduction); United States v.
Ruiz, 246 F. Supp.2d 263, 265 (S.D. NY. 2002) (applied role capinacaseinvavinga30-year old first
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Unlessit hasempiricd evidencethat the role cap is creating unjustified diparity or endangering the public,
the Commissionought to give this optionmoretime before scrapping it infavor of a different approach that
provides no assurance of more just sentences nor a more welcome reception in Congress.® If the
Commission is concerned with Congressiona opposition to the role cap, it should review its gpplication,
report problems and suggested solutions, if any, and explain, through empirica evidence, how therolecap
advances or detracts from the purposes of sentencing.

B. Sentence Increases Drive Unintended Increases in Other
Guidelinesto Maintain Consistent and Proportionate Sentences

Each time the Commisson raises one offense level or increases the magnitude of an offense
adjugment there are consequent pressures to increase other guiddines to “mantain consistent and
proportionate sentencing,” the reason stated for anumber of the proposed amendments. Hence, eachtime
the Commissonproposes what appearsto be aminor adjustment to a single guiddine, it ought to takeinto
account how that change will impact future sentencing policy. There is no question, that this year’'s
increases establish the seeds of next year’ sincreases for amilar offensesand for dissmilar offenses that
are regarded more harmful to society.

Harshdrug sentences arigindly intended to be applied to midlevel deders and mgor traffickers—
the kingpins and managerswho control the flow of drugs — are applied disproportionately to minoritiesand
to street-level deders, particularly in crack cocaine cases despite repeated attempts by the Commission
and Congress to correct the unintended disparity.® Y et these same drug sentences drive up sentences for
economic crimesevenfor the "blue-collar defendant who commitsan offensethat is not otherwise serious
notwithstanding the dictates of 28 U.S.C. 8 994(j) (“The Commissonshdl insurethat the guiddinesreflect
the generd appropriatenessof impasing a sentence other thanimprisonment in casesinwhichthe defendant
is a firg time offender who has not been convicted of a crime of violence or an otherwise serious
offense..”). Now that first-time white collar defendants who commit more serious offenses can be
sentenced to terms once reserved for armed career crimind cases, a life sentence across the board at
offense level 43 gppears to be the only end in 9ght to the need to maintain “consstent and proportionate
sentencing.”

time ecstasy courier, imposng 97-month high end sentence of the 78-97 month range; absent role cap
sentencing range would have been 235-293 months).

®> While the House of Representatives voted to disgpprove the role cap when first promulgated,
the Senate did not go dong with the disgpprova.

® See Report to Congress: Cocaine and Federad Sentencing Policy, Executive Summary at v-viii,
USSC (May 2002).
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A number of the homicideamendmentsunder considerationfdl intothistrap of proposing increased
pendties to maintain consstent and proportiona sentencing. Where amendments are driven primarily by
a need to maintain a seeming congstency with recent increases, it is important for the Commission to
determine whether there truly exists alack of proportiondity or whether there are sgnificant differences
which make the increase unnecessary.

C. Double Counting Harms & Enhancementsof a Large Magnitude
Arelnconsstent With a Graduated Guideline System

Another problem with a number of the current proposdls is the double and triple counting of the
same conduct that occurs when the Commission adopts a new specific offense characterigtic to capture
harm dready taken into account in the base offenseleve or inexiging adjustments.  Also problematic are
enhancements of more than 2 levels. These methods create sharp and generdly unjustified differences
between defendants whose conduct fals just bel ow the threshold for the parti cular enhancement, obscuring
dight gradations ina defendant’ s culpability and the seriousness of the offense. Moreover, these methods
result in guidelines that are appropriate for the most severe form of anoffensebut overstate culpability for
the mgjority of defendants sentenced under the guidedline.

Steep enhancements of 4-levels or more are particularly objectionable creating the diffs and tariff
effectsthat pervade mandatory minimumsentencesand obscuringimportant digtinctions betweengradations
of offensesand culpability.” Theimmigration guiddinefor reentry cases has dearly shown that adjustments
of alarge magnitude introduce unwarranted disparity into the sentencing calculation, which is adjusted by
ultra viresmethods. The Commission should return to basic guiddine principles, usng one- and two-leve
adjustments that provide more graduated, proportiona differentiation among defendants whose conduct
and prior record are Smilar rather than the marked difference created by steep enhancements.

A number of the proposals under consideration suffer from these problems. For example, there
is little judtification to add an upward adjusment for public corruption offenses that involve fase
identification documents or border entry Stuations onthe basi's of a gpeculative nationd security risk when
the overwheming mgority of cases to be sentenced under these guidelines will not involve such risks.
More importantly, therealready existsa substantia enhancement in Chapter 3, whichapplieswhenever the
government can prove by a mere preponderance of the evidencethat the "offenseisafdony that involved,
or was intended to promote, afedera crime of terrorism.” U.SS.G. § 3A1.4.8 Thereisthusno need to

" See generdly Special Report to Congress: Mandatory Minimum Pendlties in the Federal
Criminal Justice System, USSC at 23-34 (Aug 1991).

8 The Terrorism adjustment in § 3A1.4 gpplies if “the offense is a felony that involved, or was
intended to promote, a federd crime of terrorism.” In such cases, an upward adjustment of 12 levels
applies, withaminimum offense leve of 32; and the crimind history category is enhanced to category VI.
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add anenhancement that will gpply to dl border entry Stuations or involving fal seidentification documents,
when the overwhelming mgority of cases prosecuted will pose no national security risk. For those cases
that do involve a nationa security risk, the Chapter 3 terrorismadjustment will adequately capture the harm.

Smilaly, anumber of the amendmentsinthe pornography guiddinesproposeincreasesfor conduct
which the Commission had aready taken into congderation in exiding specific offense characteristics
making the increases unnecessary.

D. Ratcheting Up Sentences Corruptsthe Criminal Justice System

Sentencesthat are continuoudy ratcheted up shift discretionfromArtide 11 judgesto prosecutors,
driving sentencing decisions from the public arena of the courtroom to the back rooms of a prosecutor’s
office. Prosecutors use unreviewable discretion to exact guilty pleasinreturnfor waivers of Congtitutiona
and procedural rights, creating unjustified disparitiesin the bargain.® Pendties deemed too harsh, evenby
the government which sought the severe sentencesin the first place, are then reduced through fast track
programs and charge bargains available at the sole discretion of the prosecuting atorney.

These methodsexacttoo steep acost. They impair thetruth-seeking function of courts, jeopardize
the defendant’ s Fifth and Sixth Amendment rights to effective assistance of counsel and to present a
defense, and introduce disproportiona and unjust punishment. Asfast track practicesbecomenormaized,
moreover, they aso have a corrupting effect onthe whole crimind justice system; waivers of condtitutiona
rights become standard terms inserted into dl plea bargains, even in the absence of deeply reduced
sentences. A more just response that does less damage to our principlesis to set sentences for dl such
offenses at the lower ranges that the government deems appropriate for fast track cases. The current
proposals move us farther away from this solution.

In the face of amoraly perverse upward sentencing spird that is not tied to protecting the public
nor establishing just punishment and that seemingly ignores the human costs of imprisonment, the
Commission mugt faithfully adhere to its Satutory mission to ensure that courts canimpose sentences that

This results in a range of 210 - 262 months, or 151-188, with a 3-level reduction for acceptance of
respongbility.

% Guilty plearates have increased from 88.1% in 1989 to 96.6%in 2001. A defendant continues
to receive amore severe sentence for assarting his innocence and exercising his conditutiond right to have
ajury determine his guilt, evenwhenacquitted of some or evenmost of the charges. The PROTECT Act
impaoses evenmore burdens onthe exerciseof condtitutiond rightsfor now a defendant who litigates pretrial
moations chalenging conditutiond violaionsrisksloss of the third point for acceptance of responshbility,
even when he theregfter pleads guilty, at the sole discretion of a prosecutor.
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are“sufficient, but not greater than necessary” to meet the purposes of sentencing. 18 U.S.C. § 3553(a).X°

Anything else makes for sentencing policy that rather than reflecting the “advancement in knowledge of
human behavior as it reates to the crimind justice process’ as required by 28 U.S.C. § 991(b)(1)(C),
devolves to constant and unjudtified increased punishment.

Proposed Amendment #1 — Child Pornography:

While anumber of the proposed changes are required to implement statutory changes enacted in
the PROTECT Act, many of the proposas go beyond the requirements of the Act and ought not be
promulgated. Inrdevant part, The PROTECT Act increased statutory maximum pendtiesand created or
increased the statutory mandatory minimum for a number of the offenses covered by these guidelines. The
PROTECT Act aso included four directives that are relevant to the proposed amendments:

Section 401(i)(2): the Commission “shadl amend ... to ensure that the Guiddines
adequatdly reflect the seriousness of the offenses under sections 2243(b), 2244(a)(4), and
2244(b),” sexua abuse of aminor, abusve sexud contact, and unwanted sexual contact,
respectively. Thisdirective affects guiddines 82A3.3 and 82A3.4.

Section 504(c): Directsthe useof U.S.S.G. § 2G2.2 (or other guiddineif such does not
result in “sentencing ranges that are lower than those that would have applied under”
2G2.2) for violations of 18 U.S.C. § 1466A, engaging in the business of selling or
transferring obscene matter. This directive affects guiddines §2G3.1 and §2G2.4.

Section 512: the Commission*“shall review, and as gppropriate amend . . . to ensurethat
guiddine pendlties are adequate in cases that involve interdate travel with the intent to
engage in a sxud act with a juvenile in violation of [18 U.S.C. § 2423] to deter and
punish such conduct.” This directive affects guiddine 82G1.1.

Section 513: the Commission “shdl review and, as gppropriate, anend the Federd
Sentencing Guiddines and policy satements to ensure that the guiddinesare adequate to
deter and punish conduct that involves a violation of [18 U.S.C. § 2252A (8)(3)(B) or
2252A(9)(6)] as created by this Act. With respect to the guiddine for section
2252A(8)(3)(B) the Commisson shdl consider the reative culpability of promating,
presenting, describing, or distributing materia inviolaionof that sectionas compared with
solicitation of such materials. This directive affects guiddines §2G2.2 and 82G2.4.

1 |n“Raceto Incarcerate,” Marc Mauer concludes with the moving apped to stop "caging the
least fortunate among us to solve our problems.” See Marc Mauer, Raceto Incarcerate (The Sentencing

Project, 2001).
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Recommendations by Defenders.

Do not increase the base offense leve in trafficking (2G2.2) or possession (2G2.4) cases
because enhancements that typicaly apply in these cases, i.e., use of computers and
number of images, already result in an offense leve in the typica case that adequately
reflects the pendty increases required by the PROTECT Act.

Do not consolidatethe guiddinesfor trafficking and possession offense, whichwould make
the guiddine more complex by requiring multiple dternative base offense levds and will
expose Ssmple possession offenses to enhancementsthat should apply only in digtribution
offenses.

Make enhancements applicable to defendant’s conduct rather than based on al conduct
within the rdlevant conduct of others (“offense involved”) to more adequately reflect the
defendant’ s culpakility.

An “image’ should be defined in terms of a single item such as one photograph or video

rather than by reference to eachframeinavideo or each person depicted. This definition

reflects a more common-sense definition and thus more readily comports with notice
requirements of due process particularly as these factors are applied based on a
preponderance of rdigble “ hearsay.” Thisdefinitionisaso more gppropriate asit pertains

to afactor that does not necessarily measure cul pability with sufficient precisionto support

abroader definition. For amilar reasons, an “image’ should exclude images contained in

temporary cache drives that are automaticaly downloaded to a computer when a
defendant vistsa site without the knowledge of the defendant; imageswhichthe defendant

did not cause to download or of whichthe defendant was not aware are not probative of

enhanced culpability and should therefore not be used to enhance the defendant’s
sentence.

Adopt the Seventh Circuit rule in United States v. Sromlski, 318 F.3d 748 (7" Cir.
2003), which held thet the cross-referencein U.S.S.G. § 2G2.4(c)(2), which directs use
of the trafficking guiddine, should apply in Smple possession cases only whereit can be
shown that defendant received child pornography with the intent to traffic. The Sromlski
rule is well-reasoned and should be adopted. AstheSromiski court explained, any other
interpretation of the crossreference would “efectivdy read[] 8§ 2G2.4 out of the
Guiddines” 318 F.3d at 753. In addition, the Sromlski andyds is consstent with the
Commisson's reason for promulgating U.S.S.G. § 2G2.4 as stated in Appendix C,
Amend. 372. 1d.

Because any increasesto the offense levels or enhancements for the crimind sexual abuse
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guiddines at 88 2A3.1 (criminal sexua abuse), 2A3.2 (Satutory rape), 2A3.3 (sexua
abuse of aminor/ward), and 2A3.4 (abusive sexud contact) will have a disparate impact
on Native Americans, who account for alarge number of the persons prosecuted for these
offenses in the federal system, do not increase pendties for these offenses; it would be
preferable to create anew guiddine (8 2G1.3) to account for the PROTECT Act created-
mandatory minimum gpplicable to cases invalving the offense of traveling with intent to
engage in asxud act with ajuvenile.

. Increases to account for proportionality issues created by increases in 88 2G2.2 and
2G2.4 would not be necessary, or should be kept to aminimum, if the Commission does
not increase the base offense level for the child pornography guiddinesas Defendershave
recommended.

. Defendersobject to the use of cross-references, which are widdly used in the child abuse
guiddines because they are violdive of basic notions of due process, and impose
punishment on persons without the benefit of anindictment, tria by jury, or afinding of guilt
beyond a reasonabl e doubt.

A. Offenses Under § 2G2.2 (Trafficking) and 8§ 2G2.4 (Smple Possession)

The Commission has proposed amending 8§ 2G2.2 and 8§ 2G2.4 to reflect the new mandatory
minimum and increesed statutory maximum pendtiesinthe PROTECT Act. It also proposesto amend 8§
2G2.2 inresponseto the directive in§ 513 of the PROTECT Act that requiresthe Commissonto “review
and, as appropriate, amend the guiddines to ensure that pendties are adequate to deter and punish
conduct” that involvesaviolation of new offensesrdating to the distributionor solicitationof obscene visud
depictions of aminor engaging insexudly explicit conduct or digtributionof suchmateridsto aminor. One
optionaso proposesto consolidate the trafficking and Smple possession offensesunder asngle guiddine.

8§ 2G2.2: The proposal provides two options for trafficking offenses to replace the existing base
offenselevel 17 to aleve ranging from leve 20 to levd 26.

§2G2.4: The proposdl providesfor an increase in the base offense level 15 to alevel 18 or 20 to
account for the new 5-year statutory mandatory minimum gpplicable for smple possession cases.

1. No Increase in the Base Offense Levd is Necessary

The exiding enhancementsin§ 2G2.2 result inatotd offenseleve of 39 whendl the enhancements
aoply. For adefendant in crimind history category |, for example, withan offenseleved 39, the sentencing
rangeis 262 to 327 months. With a Crimina Higtory category of 1V or above, therangeis 360 to life.
The statutory maximumfor offenses covered under this guiddine range from 20 to 40 years imprisonment,
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asamended by the PROTECT Act. Hence, the existing base offense level and enhancements generate an
appropriate range for even the most culpable defendants.

2. Any Increase in the Base Offense Levd Should be Minimd and Should
be Set to Produce a Sentencing Range Beow the Statutory Mandatory
Minimum to Account for Typicd Enhancements

If the Commission were to decide that the base offense level must beincreased to correspond to
the offenses with newly enacted 5-year mandatory minimums, any such increase should be minimd and in
any event, should be set to fdl below the statutory minimum because a number of specific offense
characterigtics are typicdly present in the commission of the offense in its Smplest form.** In forma
findings, Congress determined that the “vast mgority of child pornography prosecutions today involve
images contained on computer hard drives, computer disks, and/or related media” See PROTECT Act,
§ 501(6) (congressiond finding of computer useinthese offenses). Thismeansthat the “vast mgority” of
these offenses will trigger a 2-level upward adjustment for use of acomputer. U.S.S.G. 88 2G2.2(b)(5)
(adjustment for use of computer); 2G2.4(b)(3) (same). Typicaly when computers are used, the offense
asoinvolvesmultiple imagesand will thus trigger an additiona upward adjustment of between 2 to 5 levels
(10 or more images to 600 or more images, respectively). See U.S.S.G. 88 2G2.2(b)(6); 2G2.4(b)(5).
Defendersrecommend, therefore, that the Commissionestablishthe base offense levd bel ow the statutory
minimum o that in the typica case, the mandatory minimum range is not the starting point to which these
typica enhancements are added.

a An Increase to Base Offense Leved 18 Suffices

If the Commission were determined to increase the base offenselevel, Defenders recommend an
increase to Base Offense Level 18 under Option 1. Aslong asthe offenselevd isset at leve 18, thereis
no need to establishdterndive base offense levels as proposed under Option 2. A single offense leve at
a lower levd would smplify the guiddine? For example, a Base Offense Leve 18, the typica child

1 The PROTECT Act created 5-year mandatory minimums for violaions of

12 Option 2 provides for dternative base offense levels as follows:

@ [20] [22][24], if (A) the defendant’ s conduct was limited to the
receipt or solicitation of materid involving the sexud exploitation
of aminor; and (B) the defendant did not intend to traffic in, or
distribute, such materid; or

) [22][24] [25] [26], otherwise]
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pornography offense would result in arange above the 5-year mandatory minimum before acceptance of
respongbility.

With a base offense levd of 18, afirg time offender who commits atypica offense that involves
the download of at least 150 images (+3); using a computer (+2); withno intent to distributefor pecuniary
gainbut who exchangesthe pornographic imagesby bartering withothersinachat roomor otherwise(+5),
faces a sentencing range of 78 to 97 months (OL 28), before acceptance of respongbility or 57 to 71
months (OL 25), witha full 3-level reductionfor acceptance. If moreimageswereinvolved, whichisrather
typica when a computer isinvolved, or if the images involved aminor under the age of 12, an additiona
2-level enhancement would apply for arange of 97 to 121 months (OL 30). Thetotd offenseleve would
be much gresater for more serious offenses that involved enhancements for digtribution for pecuniary gain
(+2to + 30 levelsfrom the loss table in § 2B1.1); or sadistic, masochidtic, or violent images (+ 4 levels);
or digtribution to aminor (+5 leves), for example.

3. Rdaive Culpability of Didributing as Compared to
Soliciting Materias Is Already Taken into Account by
Exiging Enhancements

Section513 of the PROTECT Act directs the Commission to “congder the relative culpability of
promoting, presenting, describing, or digtributing materiad . . . as compared with solicitation of such
materid.” Exiging enhancements dready account for the rdative culpability of the differing conduct.
Section 2G2.2(b)(2) aready provides anadjustmentsranging from 2 levels to a maximum of 30 levelsto
account for the increased culpability of defendants who digtribute obscene pornographic materials. A
person who digtributes materids for pecuniary gainis subject to aminimum enhancement of 5 levels up to
level 30, by reference to the loss table in § 2B1.1 to correspond to the retail vaue of the material.
Didributionto aminor triggers a5 to 7 leve enhancement. Didributioninvolving the bartering of materids
triggersa 5-level enhancement. Hence, the Commissiondoes not need to establishdternative base offense
levels to account for the rdative cul pability between the person who merely solicitspornographic materias
and one who distributes suchmaterids becausethat differenceisal ready takeninto considerationinexising
adjustments. Werethe Commission to establish ahigher base offenseleve for caseswherethe defendant’ s
conduct involved digribution, it would result in an unjustified double counting of this factor even in cases
wherethe distributionamounts to nothing more than the bartering of such depictions for no pecuniary gain.

There is no need to establish an aternative higher base offense level to distinguish the relative
culpability between a person who merdly solicits such materids as the guiddine dready takes this factor
under condderation. The directive in section 513 does not require an amendment it just requires the
Commissonto “congder the rdative culpability,” which the Commisson has amply done inthisguideine.
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Proposed Amendment #3 — Body Armor (8§ 2K2.6):

Defenders recommend that the Commisson set the base offenseleve a leve 8 or below, in light
of the 3-year Satutory maximum pendty for this new offense. The proposed amendment creates a new
guiddine gpplicable to 18 U.S.C. § 931, anew offense that prohibits felons from purchasing, owning or
possessing body armor.®*  The proposal provides for a base offense level of [8], [10] or [12] and an
upward adjustment of [4] leves if the “defendant used the body armor in connection with a [crime of
violence or drug trafficking crime] or [another offensg].”

A. Base Offense L evel for § 2K 2.6:

An offenseleve of 6 for afdon in possession of body armor would be more consstent with the
guidelines trestment of comparable or even more serious offenses. The chart below identifies the BOL
for related 2K 2 offenses that provide good reference points. For example, the base offense leve in §
2K 2.5 for the unlawful possesson of afirearm in aschool zone, acdlass D fdony which carries a 5 year
statutory maximum, is offense level 6.1* Similarly, the base offense leve in § 2K 1.5, for possession of
dangerous wegpons and materials on arcrafts, a class C felony, which carries a 10 year statutory
maximum, is offense level 9. Even § 2K2.1, the guideline for a felon-in-possession of afirearm, which
carries agtatutory maximum of 10 years has a BOL 14 (for defendants who do not have multiple priors
that involve crimes of violence or drug trafficking offenses).

13 Body Armor is defined as “any product sold or offered for sde, in interstate or foreign
commerce, as persona protective body covering intended to protect againgt gunfire, regardless of whether
the product isto be worn adone or is sold as a complement to another product or garment.” 18 U.S.C. 8§
921(a)(35).

1418 U.S.C. §922(0)(2)(A) makesit acrime“for any individua knowingly to possessafirearm
that has moved in or that otherwise affects interstate or foreign commerce at a place that the individua
knows, or has reasonable cause to believe, isaschool zone” The offense is punishable by imprisonment
for “not morethan5 years,” which can “not run concurrently withany other termof imprisonment imposed
under any other provision of law.” 18 U.S.C. § 924(a)(7); see dso 18 U.S.C. § 3581(b)(5) (Class E

fdony).
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USSG BO Offense US Code Section Stat Max
L
2K1.5 9 | Possessing Dangerous 49 U.S.C. 846505 | 10 years
WegpongMaterias on Aircraft
2K2.1 | 14 | Feon-in-Possession of Firearm 18U.S.C. §922(g) | 10years
2K2.5 6 | Possession of Firearm in School Zone 18 U.S.C. 8§922(q) | Syears
consecutive

Each of these comparable offenses not only carries a more a severe statutory maximum pendty,
each a0 defines a more serious offense. Body armor isa defensive artifact, which in many or even most
cases will be used by defendants as a means of self-defense, perhaps to protect oneself from others ina
crime-ridden neighborhood. In contrast, firearms or weapons can be used to harm othersin ways that a
bulletproof vest cannot. Moreover, if the body armor is used for a more dangerous purpose, such asto
embolden the user during a crime of violence, the defendant is subject to prosecution for the crime of
violence. Egtablishing a higher offense leve for this 3-year felony would cregte a guiddine thet is neither
congstent nor proportionate to guidelines that cover smilar offenses.

Adjustment at § 3B1.5:

The proposed amendment also adds commentary to the Body Armor upward adjustment in
U.S.S.G. 8§ 3B1.5 explaining that the adjustment should not be applied when the defendant is aso
convicted under 18 U.S.C. 8 931. However, if the defendant is aso convicted of a crime of violence or
drug trafficking offense, the 8 3B1.5 adjustment “may be applied withrespect to that crime of violence or
drug trafficking crime.” Defenders recommend that the Commissondiminae § 3B1.5 atogether now that
aseparateoffensehasbeen enacted, witha corresponding guiddine. Butin any event, if a8 931 conviction
is present, there should not be a double-counting of the possession of the bulletproof vest or other body
armor by alowing the crime of violence or drug trafficking offense to aso be enhanced under § 3B1.5.

Defenders aso oppose the specific offense characteristic because it alows the government to
increase the sentence without proof beyond a reasonable doubt or indictment, based merdy on rdliable
hearsay. Defenders also opposethat portion of application note 3 to U.S.S.G. § 3B1.5, which provides
for double counting of the use of body armor by authorizing imposition of the enhancement in chapter 3in
addition to a prosecution for § 931.

Proposed Amendment #4 — Public Corruption

Defenders do not believe that there is any reason for increasing punishment for dl bribery and
gratuity offenses.  The proposal would increasse the base offense level, make some enhancements
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cumulative, and add two new enhancements: (1) if the defendant was a high leve officd and (2) if the
offense involved a payment to a border agent or involved a passport or government issued identification
document. These changes are dl proposed without any empirica evidence that increased punishment is
necessary to deter, incagpacitate or provide just punishment and therefore should not be adopted.

Asaninitid matter, because these guiddinesincorporate the losstable from § 2B1.1, punishment
for these offenseshas aready beenincreased inrecent years. In November 2001, when the Commission
promulgated the economic crime package the losstable wasincreased for casesinvolving alossin excess
of $10,000. At the sametime, the table was amended to use 2-level increments rather than the previous
1-level increments; the losstable a so wasincreased fromamaximum of 18 offenselevelsto 26 levels. Just
last year, the Sarbanes-Oxley amendments once again increased the loss table at the highest levels from
26 levelsto 30 levels.

Second, there is no need to add an enhancement related to entry across the border or when
identification documents are involved. This enhancement is based, purportedly, on some speculative
nationa security risk. However, the great mgority of cases prosecuted under thisguideinewill involvethe
run of the mill border crossing by an dien attempting to enter the United States to vigit relatives or obtain
work so that this enhancement will overrepresent the culpability of most offenses and offenders. Where
an actual nationa security breach is involved, for example, were a terrorist to be prosecuted for this
offense, the increased culpability will be adequatdly covered by application of the terrorism adjusment in
8§3A14. Moreover, the potentia for such severe punishment under 8 3A1.4, in cases involving nationa
Security risks, is more than adequate to deter these offense, assuming that deterrence in fact results from
increased punishment.

Third, if punishment is to be enhanced based on such a speculative nationa security risk, then a
distinction should be made between the personwho offersthe bribe, who presumably will know whether
he or she presents a nationa security risk, and the person who accepts the bribe, who risksthe breach of
nationa security by accepting a bribe, without adequate notice of the circumstances. Only the personwho
acceptsthe bribe and risksthe breach of security should receive an enhancement, if the Commisson were
to adopt such an enhancement.

Ladtly, and under dl circumstances, work permits should be exempted from the reach of this
enhancement.

Proposed Amendment # 6 — Mitigating Role

Proportiondity, one of the lynchpins of the Sentencing Reform Act and indeed a hallmark of
fairness in sentencing continues to be dudve in drug sentencing because of the overemphasis on drug
quantity in the guidelines scheme. To quote Jugtice Breyer: “sentencing fairness ... demands that the law
punishadrug “kingpin” and a“mule’ differently. Harrisv. United Sates, 122 S.Ct. 2406, 2421 (2002).
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To address this very concern, inNovember 2002, the Commission adopted amendment 640 in response
“to concerns that the guiddines pertaining to drug offenses do not satisfactorily reflect the culpability of
certain offenders”

The Commissonnow proposesto amend 8§ 2D1.1(c)(3) that capsthe offenseleve for defendants
who receive a mitigating role adjusment by replacing it with an dternative reduction that “is more gradua
and less generous than the current approach.” Published proposal a 97. Defenders recommend to the
Commission that it firg assess how the cap is working before it undertakes a reped, so soon after its
adoption.
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When the Commission adopted the amendment, it provided the following reason:

[T]he amendment modifies 8 2D1.1(a)(3) to provide a maximum base
offenseleve of leve 30 if the defendant receives an adjustment under 8
3B1,2 (Mitigaing Role). The maximum base offense level somewhat
limits the sentencing impact of drug quantity for offenders who perform
relatively low leve trafficking functions, have little authority in the drug
trafficking organization, and have alower degree of individud culpability
(eg., “mules’ or “couriers’ whose most serious trafficking function is
trangporting drugs and who qualify for amitigating role adjusment.

This part of the amendment respondsto concerns that base offense levels
derivedfromthe Drug Quantity Table in§ 2D 1.1 overstatesthe culpability
of certain drug offenders who meet the criteria for a mitigating role
adjustment under § 3B1.2. The Commission determined that, ordinarily,
amaximum base offenseleve of level 30 adequatdly reflectsthe culpability
of a defendant who qudlifies for a mitigating role adjustment. Other
aggravating adjustments in the trafficking guiddine (eg., the weapon
enhancement at 82D1.1(b)(1)), or other generd, aggravating adjustments
in Chapter Three (Adjustments), may increase the offense level above
level 30. The maximum base offenselevd is expected to gpply narrowly,
affecting approximately six percent of dl drug trafficking offenders.
Appendix C, Amend. 640 at 265 (2002).

The reasons stated by the Commission when it adopted this amendment remain vadid. The
Commission would undermine its credibility were it to abandon this provision so soon after its adoption,
particularly without any evidence that it is not working as intended.

Accordingly, asnoted above, Defendersrecommend that the Commissiongve the cap moretime
to work itsdlf through the courtsbefore it undertakes yet another change. Published cases reved that the
cap isfunctioning asintended -- giving the defendant’ srole inthe offense greater condderation -- with the
result that the sentence was more proportional without compromising the goas of deterrence or
incapacitation.™® Unless it has empirical evidence that the role cap is creating unjustified disparity or

15 Seeeq., United Statesv. Ferreira, 239 F. Supp.2d 849, 850, 857 (E.D. Wis. 2002) (applied
role cap to impose a 41-month sentence on a 39-year old, safety vave defendant, married, with five
children, who had been alawful permanent resdent dien for 25 years, whose involvement was limited to
trangporting cocaine and had been recruited because he was atruck driver; court would have granted a
3-level downward departure but reduced it to 1-level to offset the role cap reduction); United States v.
Ruiz, 246 F. Supp.2d 263, 265 (S.D. NY. 2002) (applied role capinacaseinvavinga30-year old first
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endangering the public, the Commissonought to give this option more time before scrapping in afavor of
adifferent gpproach that provides no assurance of more just sentences nor a more welcome reception in
Congress. If the Commission is concerned with Congressiond opposition to therole cap, it should review
its application, report problems and suggested solutions, if any, and explain, through empirical evidence,
how the role cap advances or detracts from the purposes of sentencing.

Proposed Miscellaneous Amendments# 8A: 8§ 2B1.1(b)(7)(C).

A. § 2B1.1(b)(7)(C). Defenders agree with the proposal to make the enhancement in 8
2B1.1(b)(7)(C) regarding a violaion of aprior judicia order apply only when the violation is committed
by the defendant and not based onthe relevant conduct of others but recommend that theterm*knowingly”
be inserted into both the guiddine and the commentary to better implement the Commission’s stated
rationde for the enhancement. In the published proposal, the Commisson explains that this enhancement
should not be applied on the bass of conduct by others given “that the underlying principle of the
enhancement is to provide increased punishment for an individua who demonstrates aggravated crimina
intent by knowingly ignoring a prior warning not to engage in particular conduct.” Synops's of Proposed
Amendment 8(A) (emphass added).

Defenders recommend that the published proposal to amend the guiddine and commentary be
amended to read:

§ 2B1.1(b)(7):

If . .. (B) the defendant knowingly violated a prior, specific judicid or
adminidraive order, injunction, decree, or process not addressed
elsawhere in the guiddines, increase by 2 leves. If the resulting offense
leve islessthenleve 10, increaseto leve 10.

§2B1.1, comment. (n. 6(D)):

Offenses Committed in _Contravention of Prior Judicial Order.—
Subsection (b)(7)(B) provides an enhancement if the defendant commits
an offense in contravention of a prior, officd judicid or administrative
warning, inthe formof anorder, injunction, decree, or process, to take or
not to take a specified action. A defendant who knowingly does not

time ecstasy courier, imposng 97-month high end sentence of the 78-97 month range; absent role cap
sentencing range would have been 235-293 months).
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comply with such a prior, offidd judicid or adminidrative warning
demondrates aggravated crimind intent and deserves additional
punishment. . . .

Proposed Amendment #10 — Aberrant Behavior

To amend the policy statement for aberrant behavior in 8 5K 2.20 once again so recently after the
October 2003 amendment is burdensome. The policy statement in § 5K2.20 wasfirst created effective
November 1, 2000 “inorder to resolve alongstanding circuit conflict and more appropriately define when
adeparture based onaberrant behavior may be warranted.” Report to Congress. Downward Departures
fromthe Federal Sentencing Guiddines, US Sentencing Commission (Oct. 2003). On October 27, 2003,
as part of the PROTECT Act departure amendments, the Commisson added severa additiona
prohibitions and provided grester guidance in how to apply the existing § 5K2.20 provisons. The
Commission should give those amendments time to work through the system before it makes yet another
change.

Moreover, empiricad evidence of theincidence of this departure is not clear. For example, the
Commission's PROTECT Act departure review disclosed that a number of “Fast Track” departures
resultingfromgovernment initiated programs cited aberrant behavior asthe basis for the sentence reduction.
Id. & 45. The Commission should not make another change just for the sake of change without empirica
evidence of how the changes dready adopted have worked. That information is not yet available.

Ladly, this departure should not be integrated into the computationof crimind history, assuggested
inthe pending Issue for Comment until the Commission completes its ongoing recidivismstudy. Oncethat
sudy is completed, anendments to the Crimind History guiddine will be considered by the Commission.
Inaddition, at that point, there should aso be case law regarding the October 2003 amendments, induding
how the Early Disposition departure practices have affected aberrant behavior departures.

It would make much more sense to wait to gather information to make amore informed decison
before making one more piecemed change at thistime, particularly without any empirica evidence showing
that achange is needed.



Comments by Federal Public and Community Defenders Page 19

Proposed Amendment # 12 — mmigration

Defendersrecommend that the Commission delay until next cycle any partial amendmentsdeding
with the immigration guidelines. Immigration offenses continue to present a number of substantia
gpplication issues particularly with the guiddine for offenses involving reentry after deportation, for which
no proposed amendmentsare being considered during thiscycle. 1t would also make more sense to wait
and see how the Early Disposition Departure recently adopted is being gpplied to immigration cases. In
sum, it would be more efficient and gppropriate to submit an immigration package that incorporates both
appropriate reductions as well as any increases that may be required.

USSG.8§82111

If the Commission is nevertheless determined to adopt an amendment for dien smuggling cases,
Defenders recommend that the Commission adopt 2-level increments rather than more steep
enhancements, which have proven to cause a number of application problemsin the § 2L.2.1 guiddine.

Moreover, because smuggling cases involve seriousissues for obtaining evidence and preserving
testimony of materid witnesses, enhancements should be kept to a minimum. 1t would be unjust for a
defendant to be subject to enhancements without the ahility to refute the information becauise witnesses
have been deported.

Ladtly, the proposed enhancement of 8 to 12 levds withaminmumoffenseleve of 25 if the offense
resulted in death creates serious due process problems, particularly as the enhancement gppliesbased on
relevant conduct of others and isnot limited to conduct for which the defendant done isresponsible (if the
offenseinvolved”). In cases of this nature, the government often indicts every person remotely connected
to the offense — the driver, the recruiter, a shop keeper or other employer who may have tried to help an
employees family to come to the United States. Using gtrict ligbility to gpply such a steep enhancement
does not comport with due process and is certain to result in unjustified disparate sentences.

USSG.§2122

Defenders strongly oppose any increase in the base offense level for these offenses. These
documents are essentialy equivalent to illegal entry documents, where the BOL is 8 (2L1.2). More
ggnificantly, thousandsif not millions of the undocumented adiens working in this country (those recently
applauded by the President and being offered semi-legd status) use these type of documentstowork. This
proposal is incondgtent with the new compassion toward hardworking undocumented diens that the
Adminigration has announced.

Defenders obj ect to the double-counting aspect of using convictions both to assesscrimind history
and as afunction of an offenseleve adjustment. Moreover, the other mgor problem with using priorsfor
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this adjusment is the potentiad remoteness of the prior aggravated felony. In many such cases there may
exig along history of law-abiding behavior sncethe defendant obtained the prior conviction. The proposal
does not provide any time limit or stdeness provison for counting prior fdonies but if the Commisson is
to promulgate this amendment it should include such traditiond crimind higtory limitations.

The proposed enhancement if the defendant was afugitiveswanted in another country should not
be adopted for the same reasons foreign convictions do not count. Like foreign convictions, fugitive
warrants may have been obtained without regard to the most basic due process guarantees or may reflect
political or religious persecution, which would be very difficult for a defendant to prove.

Defenders dso oppose any specia treatment for obtaining or using passports. A fraudulent
document isafraudulent document after dl. If the increase is based on some speculative nationa security
risk, as previoudy discussed that issue may be addressed by application of the terrorism enhancement in
8§ 3A14in cases actudly presenting such arisk.

Conclusion

Defenders are available to provide any additiona information that the Commission may require.



