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At the outst, | wish to thank Judge Murphy and al the members of the
Sentencing Commission for inviting me to testify before you. It is dways a pleasure to
See so many good friends -- Commissioners, members of the Commission's wonderful
gaff, and other participants in the vitd enterprise of designing just and effective rules for
sentencing offenders in the courts of the United States.

Our subject today is amendments to guidelines governing economic offenses that
the Commission has been congdering following the enactment of the Sarbanes-Oxley
Act of 2002. Since December 2002, | have responded to Commission requests for
comment on various proposed amendments with a series of four letters to Judge Murphy
and the Commission.* All of these letters address one or more points still under
congderation by the Commission. Thus, in order to avoid duplication, | have appended
them to this written testimony and request that they be made a part of the record of this
hearing.

The Commission is to be commended for the emergency amendments passed in
January 2003 in response to directivesin the Sarbanes-Oxley Act. Taken asawholethey
represent athoughtful, responsible, and wisdly restrained response to both the letter and
gpirit of the Act. The question before you now is whether any further amendments are
required.

This statement addresses three topics. (1) whether additiona sentence increases
for economic crimes are either required by the Sarbanes-Oxley Act or are warranted
based on available evidence; (2) whether the Guidelines should be modified to add an
additiond offense leve for crimes which involve "fraud" or which have a Specified
gtatutory maximum sentence; and (3) if the Commission were to proceed with agenerd
sentence increase for economic crimes, which of the proposed models for doing sois
least harmful.

|. Sentence Increases for Economic Crime
A. Higtory

Federal Economic Crime Sentences Before Sarbanes-Oxley: The sentences
prescribed by federd law for economic crimes have been increasing Seadily snce

! The dates and subjects of these letters are as follows: December 13, 2002 (whether Sarbanes-Oxley
requires across-the-board sentence increases for economic crime; specific enhancements: more than 50
victims, endangering solvency of substantial number of victims, officers and directors of publicly traded
corporations, loss calculation, expansion of loss table), January 4, 2003 (responding to DOJ letters urging
across-the-board sentence increases for economic crime), February 10, 2003 (examining empirical
arguments for across-the-board sentence increases for economic crime), February 18, 2003 (responding to
proposal to de-link theft and fraud sentencing).



1987. When the Guiddines came into effect in November 1987, pendty levels
for economic offenses were conscioudy increased over pre-Guidelines practice.
Since 1987, the Guidelines reating to economic crime have been amended
repeetedly to increase pendties further. | described these amendments and their
effectsin my letter of February 10, 2003 (pp. 6-11), and | will not reiterate them
here. However, the facts, set out in that letter and undisputed by any party to the
present debate, are these:

Therate of imprisonment of federal economic crime defendants, the
severity of sentences caled for by the Guiddines, and the length of
sentences of imprisonment actually imposed are now &t al-time highs.
Federdl economic crime sentences are, on average, higher than economic
crime sentences in the dtates.

The mideadingly low average federd white-collar crime sentence is
attributable primarily to the predominance of low-level, low-loss casesin
the federd system. Fully 55% of all federal defendants sentenced for
economic crime offenses caused losses less than $40,000. More than
30% were responsible for losses less than $10,000. And 15% of all
federal economic defendants, or one out of seven, took |ess than $2,000.?
Pendlties for moderate-to-serious white collar offenses are now quite high,
on parity with or in excess of sentences imposed for narcotics crimes and
crimes of violence.

Moreover, the effects of the round of sentence increases incorporated in
the 2001 Economic Crime have not yet been felt in the courts or measured by the
Sentencing Commission.

The Sarbanes-Oxley Legidation: In the summer of 2002, when the
Sarbanes-Oxley legidation was under consderation in Congress, no one
suggested that economic crime pendties were, in generd, too low. The only
entity which now maintains that economic crime pendties are, in generd, too low
isthe U.S. Department of Justice. Consequently, the position of the Justice
Department during the Sarbanes-Oxley debate calls for some brief examination.

When cdled before Senator Biden's Subcommittee on Crime and Drugs
on June 19, 2002, the Justice Department's spokesman, James B. Comey, Jr., U.S.
Attorney for the Southern Didirict of New Y ork, expressed some concern about
the fact that the 2001 Economic Crime Package reduced or in some instances
lowered sentences for defendants who caused losses of $70,000 or lower. At no
point did he suggest or intimate that sentences for offenses with larger losses were
inadequate. Instead, he stated that, "we believe that the changes made by the
Package are cong stent with the principles of appropriate certainty and severity

2 See, Proceedings of the Third Symposium on Crime and Punishment in the United States: Symposium on
Federal Sentencing Policy for Economic Crimes and New Technology Offenses, October 12-13, 2000, Fig.
Semisch-2: Number of Offendersin Each Loss Amount Category (2001).



and are generdly astep in theright direction.”® Smilaly, when Assgtant
Attorney Generd Michael Chertoff appeared before the same subcommittee on
July 10, 2002, he spoke of increasing statutory maximum sentences for wire and
mail fraud and of the necessity of tough pendties to deter "white collar crime” by
"busness criminds' and "corporate criminas” but nowhere suggested that the
Department of Justice desired across-the-board sentence increases for all
defendants who committed any form or degree of economic offense. Indeed, Mr.
Chertoff attached Mr. Comey's earlier testimony, with its endorsement of the
accomplishments of the 2001 Economic Crime Package, to hisown.* 1t was only
after the passage of Sarbanes-Oxley that the Justice Department determined, for
the firg time, that sentences for al economic crimes, regardless of type or loss
amount, should be increased.

A. The Current Podition of the Justice Department

Consdered carefully, the argument over increasing economic crime
sentences has two separate, though related, threads. The first question is whether
there should be an across-the-board sentence increase for dl economic crime
offenders, regardless of losslevel. The second issue is the more particular
question of the lass amount for which some prison time should ordinarily be
required. The Justice Department wants to modify the Section 2B1.1 losstable to
accomplish two ends: (1) to increase economic crime sentences generdly, and (2)
to limit judicid discretion to impaose dternative, non-prison sanctions on low-loss
offenders by lowering the loss amount that would make a defendant digible for a
Zone A, B, or C sentence.

1. TheArgument from Statutory Interpretation

To date, the Justice Department's argument for raising sentences and
reducing judicid discretion has rested dmogt entirely on the claim that the
Sarbanes-Oxley Act requiresit. Thisapproach is understandable from a
tactical perspective because it alows the Department to duck two difficult
questions. Firgt, if, after the 2001 Economic Crime Package, economic
crime sentences were still too low and across-the-board sentence increases
for dl economic crimes were genuindy necessary, why did the
Department not say so in June and July 20027 Second, and more
importantly, why are current sentences too low and why should they be
increased? In short, the argument from dtatutory interpretation alows the
Department to avoid explaining its own inconsgstent positions and to avoid

% Written Statement of James B. Comey, Jr., United States Attorney, Southern District of New Y ork, Before
the Subcommittee on Crime and Drugs, Committee on the Judiciary, United States Senate, Concerning
Penalties for White Collar Criminal Offenses, June 19, 2002, p. 7.

4 Testimony of The Honorable Michael Chertoff, Assistant Attorney General, Criminal Division

United States Department of Justice, Before the Subcommittee on Crime and Drugs, Committee on the
Judiciary, United States Senate, July 10, 2002 (see http://www.senate.gov/~judiciary/testimony.cfm).



engaging in a debate on the merits of an across-the-board sentence
increase.

The weakness in the Department's chosen tactic is that no serious
observer believesthat Sarbanes-Oxley mandates an across-the-board
economic crime sentence increase. Indeed, the argument from Sarbanes-
Oxley isweakest on the one issue where the Department has been
consigtent -- raising sentences for offenses with losses less than $70,000.
Sarbanes-Oxley was passed out of concern about serious, high-level
corporate crime, crime S0 serious that it impaired confidence in American
capitd markets®> Whatever dse Sarbanes-Oxley may require, neither its
language nor its legidative history can fairly be read to mandate sentence
increases for embezzling bank tellers, postal workers who sted from the
mail, sudents who lie on loan applications, welfare chests, old ladieswho
defraud the Socid Security Adminigtration of their dead husband's benefit
checks, smdl-time credit card thieves, and the rest of the cast of
characters who make up the bulk of low-loss economic criminas.

2. Officid DOJ Arguments on the Merits

Of course, nothing in Sarbanes-Oxley prohibits the Commisson from
raisng al economic crime sentences. But if an increase is not satutorily
required, it should only be enacted if there is a strong case for doing so on
the merits. It bears repeating that no one except the Justice Department --
not judges, not probation officers, not defense attorneys, not legal
academics, not Commission gtaff -- has taken the position that economic
crime sentences are now generdly too low. Thus, as the sole proponent of
a sentence increase, the Department bears the burden of proving its
desirability.

To date, the Department has smply refused to engage in a debate on
the merits. Indeed, those like mysdlf who question the necessity of the
sentence increases the Department seeks have been reduced to imagining
the arguments the Department might make, if it were to make any, and
responding to those® Department representatives have reportedly derided
this exercise as setting up straw men. Needlessto say, | disagree with this
facile dismissal of serious objections to the Department's podtion.  But
even if the Department's characterization were accurate, at the least aman
of straw has some substance, provides some point of aim for the blade of
reasoned argument. The Department refuses to send forth real arguments
clad in the armor of statistical evidence, penological theory, or common
sense. So, (with apologies to Shakespeare) until the Department's pen

® For adetailed analysis of the text and legislative history of the criminal sentencing provisions Sarbanes-
Oxley Act, see my lettersto the Commission of December 13, 2002 and January 4, 2003.
® See, Letter of Frank Bowman to Judge Diana E. Murphy, February 10, 2003.



turns "things unknown ...into shapes, and givesto airy nothing alocd
habitation and aname,'” it can hardly complain if the rest of us passthe
time by eviscerating imagined arguments and wondering why the
Department of Justice will not risk a debate on the merits.

3. DOJ Statementsin the Press

In recent weeks, Justice Department officias speaking to reporters
have offered a judtification for an across the board economic crime
sentenceincrease. The argument is that sentences for low-ranking
defendants must be raised to provide pressure to cooperate againgt higher-
ranking defendants in the same case. According to a DOJ officid,
"Sometimes we build our cases from the bottom up, and we need to be
able to make clear to people a the low end of the range how serious the
consequences are. If we want to get the big fish, we have to sart with the
minnows."® If thisisindeed the Department's position, it cannot withstand
scrutiny.

In the firg place, the argument suggests a surprising lack of familiarity
with Guiddines sentencing. Sentence length for defendants sentenced
under the current economic crime guideline, U.S.S.G. § 2B1.1, isdriven
by three primary considerations, these are, in descending order of
influence: the amount of the loss, the applicability of specific offense
characteristics (SOCs) under § 2B1.1, and the applicability of role
adjusgments under Chapter 3B. In virtudly every caseinvolving multiple
conspirators or complicitors, the relevant conduct rulesof U.SS.G. §
1B1.3, gpplied together with the newly enacted definition of loss as
"reasonably foreseeable pecuniary harm,” dictate that the loss figure will
be the same for dl defendants, regardless of their position in the criminal
enterprise. The same will be true of mog, if not dl, SOCs. Virtudly the
only difference in guiddine offense leve for high and low-ranking
defendants in the same case will be provided by Chapter 3B role
adjusments.

By way of example, assume severd mid-level bank employees
asssted abank president in defrauding the bank of $10 million, thus
endangering the bank. In such a case, both the president and the
employees would have base offense levels of 6, a 20-level enhancement
for more than $7 million in loss, and a4-level enhancement for
jeopardizing the safety and soundness of the bank. The president might
well face additional enhancements for leadership role, or for being an
officer in the bank corporation. But even without such enhancements, the

" William Shakespeare, A Midsummer Night's Dream Act. 5, Sc. 1.

8 Statement of Drew Hruska, senior counsel to Deputy Attorney General, in Sue Reisinger, Gover nment
Seeks Tougher Sentences, NATIONAL LAW JOURNAL, March 10, 2003 (available at
http://www.nlj.com/busi ness/031003sentencing.shtml).



"smdl fish" would Hill have offense levels of 30, and would face
sentences of 97-121 months (70-87 months with atimely guilty pleg). In
short, "smadl fish" in complex high-loss cases, the kind of casesin which
cooperation is required, dready face very substantial sentences. The idea
that the government presently has inadequate leverage in such casesis
unsupportable.

Moreover, the mora premises of the Department's argument are
disturbing. The Department does not argue that al economic crime
offenders deserve greater punishment than the Guideines now prescribe,
Nor does the Department argue that an additiona increment of
punishment for al economic offendersis necessary to achieve an
acceptable leve of deterrence. Instead, it argues that sentences must be
increased for everybody -- big fish or small, small loss or large, bank
tellers and bank presidents alike -- in order to coerce cooperation from
sometiny fraction of low-levd defendantsin atiny minority of high-level
cases. Asa prosecutor, | used cooperators regularly. As an academic, |
have defended the indtitution of the substantid assistance departure.® But
the idea that the U.S. Sentencing Commission should increase the
sentences of al defendants so that the Justice Department can more easily
induce cooperation from afew isindefensible.

. The Proposd to Add an Additiona Offense Leve for Crimes With High
Statutory Maxima and/or Those Involving Fraud

In my letter of February 18, 2003, | commented negetively on the
suggestion that the Commission should, in effect, decouple the sentencing of
"theft" and "fraud" offenses and thus undo a centrd feature of the 2001 Economic
Crime Package. The Criminad Law Committee took the same view. As|
understand it, the decoupling proposal has been shelved. However, it has now
been suggested that the Commission should increase from six to seven the base
offense leve of defendants convicted of crimes with a specified statutory
maximum sentence and/or defendants who "committed, or intended, attempted, or
conspired to commit fraud, [embezzlement,] or counterfeiting.” This revised
proposd isonly dightly less objectionable than its progenitor. The Commission
should regect it.

A. TheHeart of the Matter

This proposa has arisen, not because the Commission or its staff
thinksit agood idea, but because the Commission is seeking the least
damaging means of accommodating the Department's demand for

® See Frank O. Bowman, 111, Defending Substantial Assistance: An Old Prosecutor's Meditation on
Singleton, Sealed Case, and the Maxfield-Kramer Report, 12 FED. SENT. ReP. 45 (1999); Frank O.
Bowman, 111, Departing is Such Sweet Sorrow: A Year of Judicial Revolt on " Substantial Assistance"
Follows a Decade of Prosecutorial Indiscipline, 24 STETSON L.R. 7 (1999).



generdly higher sentences, while maintaining low sentences and judicia
flexibility for low seriousness offenders. Hence this amagam of two
oddly matched notions -- the idea that offense seriousnessis related to
gtatutory maximum sentence of the offense of conviction, and the idea that
"frauds’ are intringcally more serious than "thefts”

B. Statutory maximum sentences as proxies for offense seriousness

Unlike sate laws, the federd crimina code has no system of offense
ranking. Statutory maximum sentences for felony economic offenses vary
randomly from two or three years to twenty years or more. Congress has
never attempted to rationalize ether the substance or the pendty levels of
the higgledy-piggledy array of federd economic crime datutes. 1t wasfor
this very reason that the origind Sentencing Commission was forced to
create a system based on offense conduct, rather than offense of
conviction. For the Commission to inject a provision based on an
imagined correlation between statutory maximum sentence and offense
seriousness'® would be to ignore the fundamentd premises on which the
Guiddines are based.

C. "Fraud" as aproxy for offense seriousness

In my letter of February 18, 2003, | discussed the many reasons why
recreating two separate guidelines for "theft" and "fraud" offenseswould
be undesrable. Virtudly dl of the objections to deconsolidation are
equally applicable to the current proposa. Moreover, the new proposal has
some uniquely objectionable features. In summary:

Separate theft and fraud guidelines coexisted in the pre-2001
guidelines because they were essentidly identical -- regardless of
which guiddine was gpplied, the resulting sentence was the samein
virtualy every case. Because the theft-fraud distinction made no
practicd difference, there was never aneed to parse the bewildering
distinctions between theft and fraud. By contrast, the proposal to add
an additiond offense leve for "fraud” sets different sentencing levels

for "fraud" and non-"fraud" cases -- just as the now-abandoned
deconsolidation proposa did. Therefore, because the categorization of

0 |n preparation for the February meeting, Commission staff generated statistics showing the correlation
between certain statutory maximum sentences and whether an offenseis a"theft" or "fraud."
Commissioners apparently expressed concern that even a 20-year statutory maximum would continue to
impact 16% of "theft" offenders. It was therefore suggested that the new one-level increase should apply
only where both a specified statutory maximum sentence and "fraud" are present. If the Commission's
purposeisto limit the one-level increase to "fraud" offenders only, it makes little sense to require both a
statutory maximum sentence and afinding of "fraud." Reintroducing the theft/fraud distinction into federal
sentencing law in any formisabad idea, but if it must be done, it should be done straightforwardly, without
the additional gloss of a statutory maximum sentence requirement.



an offense as a"fraud" would now affect sentencing outcomes, the
"fraud" categorization will have to be litigated. Just aswould have
been the case with deconsolidation, the new proposa would render a
now-meaningless forma digtinction centra to thousands of plea
negotiations, sentencing hearings, and appedls.

The Commission should only cresate sentencing categories that require
litigation if two conditions are met: (1) The categories can be readily
distinguished from each other in dl but the most unusud cases. (2)
The categories separate defendants into groups that are genuindy
different for sentencing purposes. That is, if the Guiddines separate
defendantsinto a Group A with offense level X and a Group B with
offense level X+1, we should be able to say with confidence thet, dl
else being equd, the Group B defendants are more culpable, more
dangerous, or otherwise more deserving of longer punishment than
Group A. Just aswas true with deconsolidation, the new proposal
meets neither of these conditions.

In my February 18, 2003 letter, | discussed the many historica and
practicd difficulties one encountersin trying to define the difference
between "theft" and "fraud" cases. | will not repest them here. The
flaw in the current proposal is thet it seems to assume that these
definitiond difficulties can be made to vanish by the Smple expedient
of not usng the word "theft" in the guidelines. The only difference
between the current proposa and deconsolidation isthat courts will
now be forced to determine the difference between "fraud” and "'non-
fraud" casesingtead of between "fraud" and "theft" cases.

The conundrums a fraud/non-fraud distinction will breed are evident
from even abrief perusa of the proposed Application Note 2(C). As
written, the gpplication note combines unhelpful tautologies (“the
offense of conviction establishes that the defendant committed ...
fraud ... if the defendant (i) committed, or intended, attempted, or
conspired to commit, or aided in the commisson of fraud") with
atempts to define "fraud" by usng another undefined term:
"swindles" In making this observation, | cast no aspersions on those
who drafted the application note. The fact isthat "fraud" has no
universally recognized definition. If this proposd passes, the
Commission will either have to create such a definition or dump that
task into the laps of the courts.

Proposed Application Note 2(C) illustrates another, in my view
crippling, defect in this proposa. Aswritten, the noteis unclear asto
whether the application of the fraud enhancement is to be based on the
offense of conviction or on the defendant's actual conduct. If the
former isintended, this amendment would be a striking deviation from



the Guiddines red-offense structure. 1f, on the other hand, the
Commission intends that judges should apply this enhancement based
on the defendant's actud conduct, then the Commission is requiring
courts to adjudicate, in every case sentenced under § 2B1.1, whether
the defendant or his crimina partners engaged in conduct attended by
badges of "fraud,” regardless of the offense of conviction.

It might be argued that becauise most cases are resolved by plea
bargain, | am painting too darmist a picture of the litigation this
proposa will breed. But the prevaence of plea bargaining raises yet
another problem. The laudable motivation of this proposd isto retain
judicid discretion in the sentencing of low-seriousness offenders.
However, in an environment dominated by plea bargaining, crestion of
a sentencing enhancement based on the categorization of a defendant's
conduct as"fraud" or "non-fraud" only confers additional discretion on
the government. Given that the vast mgjority of federdly prosecuted
economic crimes are attended by some element of deception, the
fraud/non-fraud distinction will smply become abargaining point in
plea negatiations. Judges may have more sentencing options for
defendants who do not receive the "fraud” enhancement, but in
bargained cases, the discretion to decide who should receive the
enhancement will rest largely with the government.

Finaly, the most compelling reason not to adopt an enhancement for
"fraud" crimesisthat the presence or absence of "fraud" has no
demonstrable relationship to offense seriousness. In my February 18,
2003 letter, | explained why thereis no necessary difference in offense
seriousness between "fraud” and "theft." The exact same points are
goplicable to "fraud" and "non-fraud.” So far as| am aware, no
Anglo-American jurisdiction has ever created a sentencing schemein
which "fraud" was trested as intringcaly more serious than other
forms of dishonest acquisition of property. If any examples of such a
scheme can be found, they represent atiny minority. Modern
American sentencing systems amost universaly treat a defendant's
choice among non-violent means of dishonest acquisition as irrdevant
to offense seriousness. No compelling argument for deviating from
this staple of American practice has so far been advanced. To repeat
the question | posed in my earlier letter, by what logic does a thief
who gtedls by guile always deserve alonger sentence than one who
brazenly takes what he pleases?

The smple truth is that neither statutory maximum sentence nor the presence of
"fraud" isagood indicator of offense seriousness. The best universa proxy for offense
seriousness in economic crimeis, as it dways has been, loss amount. If what the



Commission istrying to do is preserve sentencing flexibility for low-seriousness
offenders, it should do so by firmly refusing to raise sentences for low-loss defendants.
If the Commission ultimately decides that it must compromise, it should do soina
graightforward, principled, logica way that is consstent with the fundamenta design of
the Guiddines. Pretending that defendants with high statutory maximum sentence
crimes or those charged with "frauds’ are intringcally worse than otherwise smilarly
Stuated defendantsisirrational and will create endless headaches for judges, probation
officers, and lawyers.

The best pragmatic reason not to adopt a “fraud” / high statutory maximum
enhancement isthat it will not solve the basic palitical problem that led to the proposal.
The Department of Justice will not be satisfied with a one-level increase for an oddly-
defined subset of economic crime defendants. Only atable increase will satisfy them.
Again, if compromiseis thought necessary, the compromise should be hammered out in
the form of dterations to the loss table, not by introducing confusing innovations a odds
with the principles and structure of the Sentencing Guidelines.

l. Choosing Among the Four Table Options

Of the four current options (A-D) for revising the loss table, Option D is by far
the mogt desirable. It impacts the fewest offenders. It gives some ground on the cutoffs
for Zone A-C sentences, but preserves current sentencing levels for offenders under
$60,000in loss. Findly, it raises sentences primarily for those offenders whom one can
fairly argue were the targets of Sarbanes-Oxley -- persons involved in serious corporate
or white collar offenses that caused large victim losses**

The leverage the Department of Justice wields in this debate flows primarily from
its threet to go to Congress for additiona legidation if its demands are not met.  If the
Commisson were to enact Option D, the combination of that table increase and the
targeted specific offense characteristics adopted in January would generate very
substantia sentence increases for dmogt dl serious white collar offenders. Under these
circumstances, the Department would be hard pressed to make the case that the
Commission had not responded appropriately to both the letter and spirit of the Sarbanes-
Oxley Act.

11 Option D would raise sentences for defendants who caused | osses between $60,000 and $200,000, and on
defendants who caused | osses exceeding $800,000.
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