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CHAIRPERSON MURPHY : I'm Diana Murphy.
I'm the chair of the United States Séntencing

Commission, and then my other role in life, I am a-

_judge.on the United States Court of Appeals for the

Eighth Circuit. 1In a few moments I'11 tell who we
are and why we'fé heré, a little of what we are.
It’'11 be brief because we’ve come to listen to

Yyou. And I want to now call on Grégg Bourland, the

Chair of the Cheyenne River Tribe, to set us off on

the right track with an opening prayer.

MR. BOURLAND: Let us all bow our heads to
our Creator. Our most gracious, wonderful and

loving Heavenly Father, you who have bestowed life

on this beautiful planet that we live upon, we

thank_you. We give yéu thanks for the day that
you’ve given us, and we give you thanks for the
commission that you’ve gathered here to hear'what
our concerns are. |

Father; we know that as we ask your
blessings oﬁ this day that you)ll deliver them. We
know that you will deliver the wisdom and the
strength that we need as leaders to lead our
people. And we know that you'il deliver the_wisddm.
and the strength that the commission needs to be
able t6 help our people.

THOMPSON & THOMPSON REPORTING, INC.
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We ask for a blessing of all the people of
this world, the people of this state, and the |
people of our reservations. We ask fef blessing of
the weak and the strong alike, and we do eq in
Jesus’ name. Amen.

CHAIRPERSON MURPHY: We are an institution
and creation of Congress whieh in 19844pas$ed the
Unifed States Sentencing Reform ACt} andApart of
the coneern that Congress had at that time,

Congress has elways set the penalties'for federal
crimes, but they used to be very open-ended. TheyA
might have a maximum of 40 years, end it was
completely up to the judge.as to where within fhat
range the judge would sentence someone. And then
it was there was the United States Parole

Commission that decided when somebody.would get out

of prison.

Congress was concerned that there were

great disparities in sentencing depending upon who.

the judge was, what part of the country the judge

was located, who the defendant was, and so this

~concern about disparities was one of the great

motivating forces for Congress in passing this
reform act, and the idea was that they would have a
sentencing commission that would create sentencing
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guidelines for all federal offenses so that whehl
somebody is convicted of a federal crime, there
would be a guideline range in which the judge would
sentence, and it wouid not depend upon whatrpart of
the country you were in, wﬁat race you.were and so |
forth.

There also was a concerh in Congress that
some judges were not givinglsignificaﬁt enough

sentences for serious crimes, and there also wasn'’t

‘a clear idea for people as to how long an

individual would serve in prison because the parole
commission made that decisioﬁ. Even the judge
would not have a good idea of how long an
individual woﬁld serve with a'partiCular sentence.

So they wanted to have more clarity in
seﬁtencing; moré fairness -- that.was their idea --
and something thét would suit the type of offense,
and there was a great desire to deter crime and to
incapacitate criminals, td put bad folks into
prison. And there wés -- the sehtencing guidélinés'
were actually passed and became effective in'the
fall of 1987, and that was -- our predecessors did
that. |

This commission was appointed in November"
of 1999, so we have been there for 19 months, and
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our job is to continue working on this sentencing

guideline system that Congress has set in place, to

‘make guidelines for new offenses that Congress

decides on, and also to make modifications,énd
adjustments to the guidelines.

-And at this point, I'd like to introduce
everybody that is present from the coﬁmisSion. Oon
my far right is Judge Joe Kendall who is from the
Norihern District of Texas, and ﬂext to him is
Judge William Sessions who is from the District of
Vermont. And to my right is John Steer who has the
longest experience df any of us with the comﬁiésion
bécause he was the general counsel for the
commission from 1987, so he has valuable experience
with the commiésion.

And then to my lef? is Judge Ruben
Castilio from the Northern District of Illinois.
Seated next to him is Judge Sterling Johnson from
the Eastern District of New York. And then seated
ne#t to him is -- there are two nonvoting members
of the commission, and'one of them is either, under
the statute, the Attofney General of the United
States or the Attorney General’s delegate, and So
the Attorney General'has typically, because of all
the responsibilities of that office, delegated to

THOMPSON & THOMPSON REPORTING, INC.
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someone in the bepartment-of Justice to be the
ex officio member that represents the Department of
Justice, and that is Michael HoroWitz who, prior to
his present service, has been a prosecutor in the
Southern District of New York, and he has just
joined us some months ago and is very helpful to
us . |

I'm hoping that while we’'fe here this
morning, our other voting commissioner will
arfive. There was a death in his family, and sé if
he arrives and a chair is put up here, you’ll know
that is Professor Michael 0O’Neill who is a law
professor at George Mason Law School in Northern

Virginia, and I do hope that he is going to be

here.

Thé‘other ex officio member is the chair
of the United States Parole Commiésion. That
office has just changed and so his schedulé had
already been set and he was unable to come.

Just a few words about why we’re here. I
would say the onerthat got this all in motion,
reaily, is Elsie Meeks because you.are famiiia:
with the fact that she’s the vice-chair of the
ﬁnited States Commission 6n Civil Rights, and the
South Dakota Advisory Committee to that commission

-~ THOMPSON & THOMPSON REPORTING, INC.
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had some hearings here,’many'of You were probably
here, and issued a report. One of the items in the
report ekpressed a cohcérn about‘the impact on
Native Americans who are sentenced in federal court
with the fe&eral guidelines and asking thé'
commission to take a look at this, andvthat set in
motion the process that brought us here today. And
we’'re here really to listen to you. I am taking a
few minutes here to tell ybu’something about us,
just to explain who we are and why we'’re here, but
we’ve come to hear what you have to say, to
understand what you may thlnk the problems are.

And Mr. Kindle was asklng'me, "Well, what
will be the next step?" Well, we’re going to

listen and then we will, I said, ponder and we’'ll

see. We have limitations. We havé>a statutory
scheme. What we promulgate is sent to Congress; it
becomes effective. Under the statute we send

things normally on May 1lst and they become
effective on November 1 unless.Congress doesn’t
like what we send. So -- and by and large, over

the history of the commission, Congress has

accepted almost everything that’s been sent because

I think the commission has tried to do a very good
job with what it’s been working on.

THOMPSON & THOMPSON REPORTING INC.
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We are a small -- we are an independent

‘agencyAwithin the judicial branch. We have a very

relatively -- you know, for a federal.entity, we
have a small staff and a very small budget, and
that’s a limitation. And our statutory scheme is
also one of the things that we don’t have any-

jurisdiction over is state sentencing, and I know

‘that many of you are going to be also at a hearing

with the state_people tomOrroW.

'So we’'re here -- in addition to what you
might want to say about the impact on Native
Americans.by the federal guideiines, we are.
éonsidering a guideline amendment for crimes that
relate td the damage of cultural and archebiogical
artifacts énd objecté, and we delayed taking action

on that because we knew we were going to come out

‘here and we thought this could well be a subject

that was of interest to you.

So witﬁ that, I'd likejto turn the floor
over to Elsie Meeks who will be testifying and also
then can introduce the other.people'whé are on the
first panel. ‘Thank you all fdr coming.

MS. MEEKS: Thank you, Judge Murphy, and
thank you for coming, Commissioners. I'm deeply
honored that you came heré to South Dakota, aﬁd I'm

. THOMPSON & THOMPSON REPORTING, INC. :
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aware that you have a very busy schedule, and so
your taking time to come here and seek public
comments on the Federal Sentencing Guidelines is
really very much appreciated by all of us here, I'm
You've invitéd a numbef of distinguished
persons to testify here. Mahy of these people are .

in the trenches every day dealihg with the Federal

Sentencing Guidelines, and others have a wealth of

-

knowledge and experience with Indian issues. I’'m
looking forward to hearing them as much as you are.
And so to begin my testimony, and I’1l1 try -

to keep it brief, since before the Federal:

‘Sentencing Guidelines were even'implemented and

ever since, efforts have been made to consider the
unique circumstances on most Indian reservations in-
sentencing. These circumstances are poverty, high
unemployment, alcoholic abuse and federal criminal
jurisdiction over crimes that ordinarily are local
law offenses.

When the guidelines were being developed,
the New Mexico Federal Public Defender urged the
sentencing commission‘to al1ow triai'judges
discretion in sentencing Indian country crimes
because_of'these circumstances. A couple years

THOMPSON & THOMPSON REPORTING, INC.
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after the guidelines were implemented, the Arizpna.
Federal Public Defender asked the comﬁiesion.to be
sensiﬁive to the unique éroblems en:reservetiohs.

And U.S. Attorney Judge Bilby urged the commission

to revisit the question of alcoholism on the .

'reservations and the impact of the guidelines.

The chairperson of the commission ét that.
time responded to Judge Bilby fhat alcoholism was
rejected as a mitigating factor in sentencing. The
chairman related that the commission was not
unmindful of the crimes that occurred on;Indien
reservations, but the commission concluded that it

woﬁld be contrary to our statutory mandate to draft

‘guidelines which set forth two separate standards

of justice, one for Americah Indians and another
for everyone else.

While we may have oﬁly.oﬁe set of Federal
Sentencing Guidelines, we'do have two separate
standards of justice for crimes committed on the
reservation, one for American Indiens and anether

for‘everyone'else. And for example, let’s just say

~that today after today’'s hearing, Judge Murphy, you

and I drive down to Prairie Winds Ca31no, our local
casino, and I'm assuming -- in fact, I know that
you’'re non-Indian, and we sit down at the blackjack

THOMPSON & THOMPSON REPORTING, INC. ’
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table and proceed to lose all of our money, which
is probably what would happen if I.sat down to a
blackjack table. So we decide to exact somé |
revenge on the dealér who 1is non-Indiah and beaﬁ
him up. Being Native American, I will go to
federal court and be sentenced under:the federal
guidelines. You being non-Indian will be subjeét
to state court jurisdiction, but since the crime
occurred on a rese;vatibn, the state may not even
pursue it.

Now you and I committed the samé exact

crime at the same time against the same victim, but

only one of us will be tried in federal court and

be subject to the Federal Sentencing Guidelines, so

clearly this is two separate standards of justice.

My involvement came about in this issue in

April of 1999 when I first became interested in the
Federal Sentencing Guidelines and the impact on
Native Américans. I had read in a loéal.newsﬁaper
two articles about the impact Qf the-Eederai
Sentencing Guidelines -- the impact that the
Federal Sentencing Guidelines.were:Having in Indian
country. In these artiéles a federal judge was
voicing his concerns about the harshness.of the -
séntencing guidelinés on Native American

THOMPSON & THOMPSON REPORTING, INC.
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defeﬁdants. This judge, the Honorable Charles
Kornmann, later invited me to observe'some sentence
hearings and to meet with him, whiéh I did.
.Shorfly after fhis, I received a letter

from the Honorable Judge Battey in which he staﬁed
the guidelines were unfair té'both victims and
defendants because tﬁey did not provide the
flexibility judges need to deal with unique
situatiohs presented by reservation crimes.

Based on my meeting with Judée Kornmann
and the letter from Judge Battey, I decided to‘try
to find out what the effects Federai Sentencing -
Guidelines‘were having in Indian country. I had
already begun sbme research when ﬁhe State Advisory
Commission to the U.S. Commission on Civil Rights
held a forum here in Rapid City in 1999. This

forum was to address injustices Native Americans

- felt they were subjected to here in the state. At

this forum the SAC wés asked to look at -- the
State Advisory Commission was asked to look into
the impact of the Federal Sentencing Guidelines and
the impact they were having on Native Americans.

| And after the SAC I continued my
research. What I found was that there was very
little statistical data available concerning Native

THOMPSON & THOMPSON REPORTING, INC.
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Amerieans"and adminietration of justice issues.

The Federal Sentenc1ng Guidelines specifically have
been subject to a number of studies and much has
been written about their impact on'different |
races. However, these reviews have generaily only
looked at four races: white, black, Hispanic and
other with Native Americans falling into the
"Otherﬁ category. I know this is -- this is
because nationally Indians constitute a very small
part of the feaeral criminal docket, bﬁt American
Indians are the only race that is subject to
federal criminal jurisdiction and hence, the
Federal Sentencing Guidelines based solely on being
Indian and committing a crime on a reservation,
ueually where he or she lives. Eecause of this,
any review of the 1mpact of guidelines by race
needs to 1nc1ude Native Americans.

As you know, the sentencing commission has
issued three reperts eoncerning manslaughter, rape
and sex offenses against children which show ‘that
because of federal jurisdiction over these crimes
on reservations, the‘majority‘of'those sentenced

for these crimes are Native American. I will speak

to these feports a little later, but first I wanted

to briefly mention that the report entitled

THOMPSON & THOMPSON REPORTING, INC.
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"American Indians and Crime" issued in 1999 by the
Department of Justice Bureau of Justice Statistics,

BJS. "American'Indians and Crime" was the first

~comprehensive analysis of Indians and crime. The

findings revealed é disturbing picture of Native
Americans and crime as both victims and offénders.>
Even the BJS author was'sﬁrprised by the findings.
He stated, and I quote, "The common w1sdom was that
blacks experlence the highest exposure to v1olence,
and when we released the crime survey results year
after year, that Qas the resulﬁ. This adds a new
dimension to our understanding of the problem."

I méntion this report for two reasons.

The first reasén, while the éuthor,may have been
surprised by his findings, most Indians.probably
were not. The same could be said that the study
revealed that federal sentences were'harshef than
state sentences for similar offenses. Indians
would not be surptised;

The second reason why I mentioned the
report is that it shows that while some thlngs may
be statlstlcally minor or insignificant in the
overall picture, they could affect greatly portions
of the_population; fdr example, the impact of the
Federal Sentencing Guidelines on American Indians.

THOMPSON & THOMPSON REPORTING; INC. ,
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IIWill submit all of my testimony. I want
to conclude here; I‘think i/m probably gettihg
close to my ten-minute limit, and siﬁce I've been
asked to provide that role for others, I will keep
myself to a ten-minute limit.

Some have attributed dropping crime in the
past few years in part to tough criminal
sentencing. While that may be true nationally, it
certainly is not the case on many Indian |

reservations. The crime rate is still high. The

‘'Federal Sentencing Guidelines are not a deterrent

on Indian reservations. In fact, I believe you

could double or even triple the current sentences

and have no effect on.crime. The underlying

problem, alcohol abuse, lack ofvopportunity, these_
things need to be addressed.

And lastly( if needed, I weuldvlike to see
a comprehensive review ofvthe impacts of the

Federal Sentencing Guidelines on Native Americans.

I prefaced with "if needed” for there are

individuals here who are experienced with the
guidelines and may already know the ehanges that
may be needed or desired and mayvcoﬁvince you. The
fact.that we are'discussing this is a Step in the
right direction, and I thank you very7much for

THOMPSON & THOMPSON REPORTING, INC.
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coming.
And now I’'ve been given the great pleasure

of introducing our tribal chairmen from South

"Dakota. I've also been given the dubious pieasure

of asking them to maintain a ten-minute limit,

which may be a difficult task. Not because John

Yellow Bird Steele,vPresident Steele is from the

Oglala Sioux Tribe, but because he is next on'the
agenda, I would like to introduce our‘tribal
chairman John Yellow Bird Steele.

MR. STEELE: Thank you, Elsie. 1I'd like
to welcome Honorable Diana Murphy and honorable
commission members to the sacred Black Hills of the
Lakota, Dakota, Nakbta peoples. I do wish yoﬁ
would have an opportunity to go into'tﬁe Black
Hills io feel their presence, to feel the
sacredness up there.

I thank you for this opportunity to
express our concerns over what we consider to 47
we’ve got a lot of our people.in,the federal
sysrem,'and this is because of the political
relationship our tribe has with the federal
government, the reservations, the trust status ofr
the lands, the 14 major crimes that the federal'
government has jurisdiction over. So We think it’s

THOMPSON & THOMPSON REPORTING, INC.
1-800-456-0831 (605)348-8610 FAX (605)343-6842




10
11
12
13
 14
15
16
17
18
19
20
21

22

23

24

25

17

very serious.

But before I get into that, I‘d like to

- express the tribe’s gratitude to our tribal member,

Elsie Meeks here, and her role in the civil rights

commission which she’s also a member of. We think
that‘she's bfinging &ttention to our concerns, our
areas here. And it’s not only frdm’me as president
of the tribe, but it’s from theApeOple that we’'re
here talking about tﬁe'disparity in the sénfencing
in similar crimes, but our people feel this
disparity in all phases of their everyday life, and
it’s whether they walk into a retail outlet store,
whether they’re doing business, at school, and
they’'re very appreciative 6f‘the commission, both
the civil rights commission and your Sentencing
commission, for taking the time to let us express
our concerns to you.

What we would wish is that, if possible,.
you could extend your comment period to offer
individual tribal members and tribeé ourselves an
extension to get you also written comments on these
sentencing guideliﬂes disparities that we see.

We're well aware of fhe'Sentencinngeform
Act of 1984 and the purpose of the guidelines, the
constitutional implications of the Foufth ;f of the

THOMPSON & THOMPSON REPORTING, INC. _
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Fifth and the Fourteenth Amendments to.the U.sS.
Constitution. And I would like to sort of restate
what Elsie said in that the Pine Ridge Indian
Reservation, and you can see it throughout South
Dakota, and the U.S. Census ﬁhen it defines the
poorest countiés. Now we’ve .got -- we took over --

we’'re the number one, number two, number four,

number five of the poorest, and these are all

situated.where our resefvations are situated.

This has a big impact on our relaﬁionship
with the federal government_and ending up ih
federal court and having our people senﬁented énd
into the federal system many, maﬁy, many miles from
home becaﬁse of the.situated prison system of the
federdl government, and this puﬁs a men;al stréss
on the peéple on having théir loved ones sent off
and ih the prison system.

And we believe also that the judge should

have more discretion in sentencing. The sentencing

guidelines, as are, are very strict, we believe, -

and very harsh, harsher than the state’s.

| The Pine Ridge Reservation since 1970,
'80, ’90, now 2000, we were identified as the
poorest. I think Cheyenne River took over thét 
distinction in the year 2000, butvthat'creatéd a

THOMPSON & THOMPSON REPORTING, INC. o
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lot of violations of criminal statutes, both tribal

and federal criminal statutes, and depending on

whethér or not the perpetrators'are Indian or
non—Indian, the victim is an Indian or non-Indian,
theIU.S. sometimes has jurisdicfion-to prosecute,
the tribe also has jurisdiction. But like Elsie
said, we see this disparity, and we do hope thét
this commissiqn can somehow address it and make the
sentencing fair éo that both the victim and the
perpetrator can receive justice, and that’s all
we’re asking.

We’ve.gbt other places that we're
addressing justice, and this is-in the Nebraska
sYstem on the White Clay issue. I'm in court down
there, and it’s sort of a -- it’'s a violation that
we want to bring.attention to the injustices there,
and that’s all we’'re asking on some murders, SOme
acts of crimés commitﬁed that aren’t being
addressed by the system, and we just want
cooperation to work on tﬁem, to gét them resoIVed
and to get some justiée here.

In this area here, we think that the
greatest problem.with the sentencing guidelines.is
like Elsie said here, the lack of discretion given
to the judge. Wé know that sometimes the judge is

THOMPSON & THOMPSON REPORTING, INC. i
1-800-456-0831 (605)348-8610 FAX (605)343-6842




10

11

12

13
14
>15
16

17

18

19
20

21

22

23
24

25

20

given the authoriﬁy to -- I guess, from.the circuit
court of éppealé, they ruled that some downward
departure from the guidelines is allowedrwhen Suéh
departure is based upon extraordinary acﬁievement
deséite adverse living cénditions on the
reservation. I guess this is what we’ve been
talking about in the poverty, the high
unemploymént, and so the judge is gi&en some
departure downward to -- in the sentencing
guidelines in that instance, but.we believe that
more discretion shouid be allowed to the jﬁdge.

I do have a concern that the.guidelines
specifically state that race is not relevant, and
that special unique trust relationship betweenithe
U.S. and the Indian tribes is a politicai
relationship and not a racial relationship. But I
don’t-know; it’s hard to express the way-people
feel. It’s a disparity throughout their lives, and
sometimes this doesn’t reflect ﬁpon.the words
written, that it’s not race-related, but it almost
seems that we feel that it is. Maybe it’s on our
part. |

And anqther_major.concern is the lack of
good time whereby good behavior is rewarded and the
offender is released early; such things as time

THOMPSON & THOMPSON REPORTING, INC.
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spent in other jurisdictions such as tribal jails.
They spend an inordinate amount of time before the
federal jurisdiction charges on the crimé of five
months or something like that. We think that they
should possibly be given some good time for that.

And I think we think it is time to reviéit
the Crow Dog decision and the subsequent major
crimes legislation. We think that the_tribal
governments, which have been taking more
responsibility and more.authofity unto themselves,
;hould have a working relationship whereby fhe
federél government and the tribal governments can
get justice to the perpetrator and the victims
thfough the tribal government system. I've got
young people unknowingly, because of alcohol

influence, end up having their whole lives affected

by being not only sentenced, but convicted in the

féderal system.

On the reservations ﬁost of our employment
is created with federal funds, and these people
can’t participate in any way the reét of their
lives, whether it be voting or holding a job. And
so if possible; if this commission can redommend,‘

because we’'re working on the tribal énd to effect-

more funds for the tribal judiciary systems, that
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we believe that the major crimes, 14 supposed to

~be, but I've got people in the federal system up

here for one cigarette of marijuana, for some

burglaries, these should be able to be handled in

the tribal courts instead of having them in the

federal system, then having to get the sentencing
guidelines on them in the first place.

And I would like to say tﬁat it appears
that the state court§ allow suspended imposition of
sentence as to.many first-time offenders, and this
practice allows an individual to successfully serve
a periéd of probation after which the charges are
dismissed and the record expunged. This is a
concern about the future of, like I stated a little
previous, some very young people because of | |
alcohol. TheY”re not that type of a person, but
they did commit a crime, and we sﬁould allow these
young people a chance. Like I say, they’re not 
thét type of d person, but they did commit the
crime because of alcohol, being under the
influence, and it's not.a reason for not chérging
them and convicting them, but we need to give that
individual a chance to be a good citizenvaﬁd to
straighten out their lives and have a chance, and
so that’s why I request fhe expunging of the |
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records, possibly( and the probation.

Once again, I would just like to reQuest
an extension of time{ I think some of my tribal .
members would like to have input into this subject
that we’re talking about, therdisparity of
sentencing, and so if fhey could get some written

comments in to you. I appreciate you once more for

listening to us, for coming. to our area, and we

welcome you.

MS. MEEKS: Now, Commissioners and Judge
Murphy,_I’d like to introduce William Kindle from
the Rosebud Sioux Tribe.

MR. KINDLE: Thank'you, Elsie. Good
morning, Commissioners. Good to see all of you
here. We’'re glad you took thé time out to come out
to Indian country and héar our concerns.

My comments here this morning are going to
be a lot shorter than Chairman Bourland’s (sic) and
Ms. Meeks’. I'm going to be sort of brief and to
the point. I want to touch on four issueS} four
items of concern, and Chairman Bourland (siC) spoke
of one or two of them already, but I would like to
just mention again.the fact that in my
conversations with a lot of the federal judges, a
lot of correspondence with them, they’ve indicatedr
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the sentencing guidelines are too rigid. And
they’'ve always in their response to my questions
about it, they thought tﬁey should be looked at §n
a case-by-case basis and that they should have the
flexibility there to do what they feel should be .
done. *And so that’s one of our concerns. _The |
guidelines are just too rigid for the federal
judges.

The other thing that is a concern to us
down at RoSebudjand, I believe, probably'acr055~
Indian country, the majority of our tribal meﬁbers
that ended up in the federal sYstem,are'fluent
Lakota Indian speakers, and Lakota is their first
language, English is their second language, and we
feel thére should'ﬁe some translatdrs and
interpreters in the federal system to hélp these
people to better understand the legal jargon énd.

the plea bargaining process that takes place that’s

‘widely used today, as all of'yOu.know. And I think

some interpreters would be of great'help to our

grass roots people when they come through the court

system up there.

COMMISSIONER JOHNSON: There are no
interpreters?
MR. KINDLE: No, there is none, and that'’s
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something that’s imperative that we have.

The other concern we have is many of the
public defenders that our péople'havé to use when
they get into the system. Mény times they're
overworked, poorly staffed, and many times they'’'re

lacking in proper training, but yet that’s the

,person -- that’s the legal person that our mémbers'

are stuck with or trapped with when it comes to

their legal defense. And many times, these people,

"as I say, you know, their defense is inadequate,

weak and many times, no defense at all. So that’s
a real big concern, the lack of ﬁréiniﬁg for those
publié defehders, énd we would like that addressed
in some way.

As all of;you‘know; prisons can’t be built
fast enough today to house all of the offenders
that come through the court syétems. So wﬁat we'd
like to see down at Rosebud is more drug

counseling, alcohol counseling, anger management

-counseling to take place right back in Indian

country, right back through our court systems.

We’d like to have those people retﬁrned to receive

‘the help they need. And a lot of times this

counseling and this help needs to be done with
their family members as well. So if they’'re back
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home, back in Indian country this could be

achieved. The counsellng can reach not only the
offender, but the famlly as well, and I think that
wouid be a great help to us.

Crimes invblving'destructien or damage of
items of cultural heritage, I think those should be
and need to be referred back to tribal courts.

Many tribes. don’t address thie in their tribal
codes, but it’s semething that can be developed and
put into a tribal code pretty easy and pretty
quick, and I think they should be developed by all

the tribes. All these cases should be addressed in

‘the tribal court because we have many, many tribal

members that are law-trained and as well as

'culturally‘trained as well so they would be the

people to handle those.

So those are the issues that I wanted tor
address here today. In conclusion, the Rosebud
Sioux Tribe requests that the sentencing guidelines
effered here today be implemented and that‘the
appropriate funding be provided t0'shift some of
that burden out of the federal system to the trlbal
level for proper lltlgatlon

So with that, I want to thank you for
allow1ng me some time here today, and we hope that
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something will definitely happen; that we don’t

.just come here and listen and go away and not see

something happen. With that, I want to thank you
vefy much for allowing me a few minutes here.
Thank you.

' MS. MEEKS: At this time I would like to
introduce Chairman Bourland from the Cheyenne River
Sioux.Tribe. He's told_mé that it takes him five.
minutes to séy his name in Lakéta, so I might givé
him a couple extra minutes. Probably not.

.~MR.’BOURLAND: Thank you very much. My

Lakota name is Wanbli Awanyankapi which means

- "Eagles Watch Over Him," and I welcome each and

every one of'you to the Great Sioux Nation. We’'re
just temporarily loaning you this facility and this
land. Your own United States Supreme Court has

ruled that the Lakota people own the Black Hills}

and, of course, we were awarded money as such and

we've rejected it in hopes that Congress will one
day see the sanity in providing all of our people
justice. |

As Elsie had indicated, if you went down
to the casino, aﬁd she gave you a hypofhetical
situation, and got yoursélf in a littlé bit of
trouble, that there ié a tremendous disparity
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between‘Native American and non-Indians as they’'re
treated in the State of South Dakota and in the
federal court system. | |

Another similar scenario would be a young
man at a-party, a young Indian man drinking and
actually drinking himself probébly a little bit too
much into a stupor, and some of his friends pull
uﬁ, one who is a non-Indian who is driving a nice
new vehicle. And the young man staggers out and .
crawls in the back seat, and they all drive off and
he passes out, not realizing that the car is
stolen. .And in this state and in the state of
affairs that we havé in the federal system, -that
young man, being a party now to grand theft auto,
will face some Very‘stiff senténcing guidelines in
federal court.

On the other hand, the non-Indian’

perpetrator, the guy that was driving the car and

" stole the car to begin with, in the good o0ld boy

system that'exists, can go before a state court
judge -- I hope there’s none preéent here and I
hope I don’'t éffend anybody -- but‘in'that good old
boy system cbuld receive a slap on'ﬁhé hand, an
imposition of séntencing; you know, could be told,
"Look, Johnny, go spend three years in the U.s.
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Army,‘and you come back and be a good boy, and’
we’ll just let the whole thing ride."
The Native Amefican is, of course, saddled

with a federal felony on his record that can be

only granted leniency by the President of the

United States. He does not have the money to go
into court and to be able to fight and to be able
to defend himself properly.

Many cases back home on the reservation

.are handled in tribal court, probably not nearly as

many as we would like. As a result; the Chefenne
River Sioux Tribe has now created a mediation
peacekeeping department in our tribal court system
and we’ve enjoyed that for.five years. We're
implementing néw guidelines to dictate that further
as far as the kinds of.cases that can gd to
mediétion to alleviate some of these problems.

But we also realize,'too, that not all
cases can be handled in tribal court. There are
many of the felonies that absolutely must go
federal. What we aSk,'though, is that federai
judges be given aiscretion to be able to look at
mitigating circumstantes; to‘be able to sift
through all the circﬁmsténces that exist. That
while Johnny is going'to get a pretty easy ride
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over on the state side, little Tommy who.passed out
in the back seat is not, and yet the judge could
probably look at that and say, "Tommy, you know, I
don’t think you need to go to a federal pen. Maybe
to an alcohol treatment prOgraﬁ. Maybe you need to
go spend three years in the Army with Johnny, and
yYyou guys need to straighten your iives out so you
won't‘be getting yourself into any trouble in the
future."' |

What I‘’d like to ask of the United States

.Sentencing Commission is a couple of commitments.

Number one, I would hope that.you would provide us

with a liaison, an agent in the field, so that we

éan‘begin dialogue in earnest. For us to gather
here today is excellent. I wish we could have

gathered here longer today because there’s a lot of

" people -in the crowd here that have a lot to say,

but knowing that you’ré.on a tight time schedule,
and I}do want to say that -you have been upstaged by
the state because I think they’fe-going to take‘all
day and all night and hard telling how long they’fe
going to go, and I'm not even sure th thef're
doing it. |

But in the.futUre, we would like to meet
with you again, but we’d also encourage you to not -
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just gather in Squth Dakota.'}To go to the other
states that.have Native American nations in them,
the Navajo Nation, the Great Cherokee Nation, many
of the people in the Northwest, and I think ﬁhat
you'll hear and you;ii find very similar |
testimonies. I think that yoﬁ will hear tribal
leaders and ﬁribai people alike give you very
similar stories because the situation is a federai
situation and it exists across the board.

We would, as I héd ind;cated, wish to
continue meeting to create the dialogue so that we
can wofk ﬁogeiher to find a solution. I realize
that by saying, "Let’s give federal judges more
discretion," it sounds simpie, but I know that
logistically there’s a lot behind that and a lotj

that has to go into that and a lot of study and a

‘1ot of, you know, different circumstances that will

lead towards that, but we would like to be your

partners in that effort, should you choose tbkmake

Athat effort.

In conclusion, I'd like to submit ten
copies on behélf of the Cheyenne RiVer Sioux Tribe
of m? formal test;mohy anq some recommendations,
get into the legalese and I’m_éure that you’ll all
appreciate that, being judges. And I also hévé two
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signed testimonies from two different members of

our tribe, and I realize that the record is going
to closé, I believe, on Thursday, but I would hépe
and pray.that you'keep the record open a little bit~
longer‘so that we can get.more people back home.to
submit. . Aﬂd let’s put it this way: Even if you
don’t, we're going to send it to ybu_anyﬁay;

So I guess with that being said, again,
welcome to the heart of the Great Sioux Nation, the
land of Craéy Horse and Sitting Bull, Hump, Gall
and all the great leaders of our past, and we hope
that your stéy here is a pleasant one. Thank you,
and 1’11 submit this to thevrecord.

. MS. MEEKS: Thank you, Chairman Bourland.

At this time Tom Ranfranz from the Santee -- or the

Flandreau Santee Sioux Tribev——

MR. RANFRANZ: ‘That’s correct.

MS. MEEKS: -- has joined us, and So I'd
like to introduce him.

MR. RANFRANZ: Thank you. Thank you;

Elsie. I would like to thank the commission for

‘this opportunity today. My name is Thomas

Ranfranz. I'm the president of the Flandreau

Santee Sioux Tribe in'Flandreau, South Dakota.

We}re one of the smallest tribes in both populatioh
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and land base. We have a population of abbut 500'
tribal members on the reservétion;_and.half,of
those are under the age of 18. ‘Ouriland base, we
have about 2700 hundred acres of land; so we;re
very small. |

In the last few days, I‘ve been listening
to our tribal élders and our tribal members énd I

-- like you folks are listening today, I was

listening in the lasf few days to our membership.
Yesterday we Held a brief meeting with some of the
tribal members across our Aberdeen area and the
Great Plains area and also with some of the tribal
leaders, and so I havé‘written testimony that I°’d
like to turn in, but I’'d also like to share with
you what I was listening to from our tribal
membership and tribal 1eadership'and also_those 

people that attended the meeting yesterday. SQiI'd'

like to .just share that with you now and then I’11

turn in my written testimony..

Looking into the future, our reservationt
as well as other reservations are experiencing
growth. Through dur economic development programs
that we}have put in place, in a large extent a 1lot
of our tribal members are coming home.to our
reservations, and with this growth and the
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increased population comes:crime. So'with our
tribe, we'haven’t_experienced - because we’'re so
small, we haVen’t experienced a lot of federal
offenses dn our reservation, but in the future I
think with this.groﬁth potentiai on the
reservations, with ours and others, i'thihk iﬁ
could become a huge problem.

My tribe'fdlly supports what we;re.doing
here today; the South Dakota tribes poming here and

sharing their thoughts and ideas with the

Commission on Civil Rights for the assessments and

impéct on the United States sentencing. We believe
that sentencing should bé based on a cése—by—case
basis taking‘into accdunt all,factors.including the
sevefity of their crime and the background and the
history of the offénder being a tribal member. My
tribe believés that the overall goal of sentencing
on punishment should be to protect thé communities
from thevcriminals who ére at risk,df being repéat
offenders and harming others in our tribal
communities;

As federal judges aﬁd members of thé
United States of America Coﬁmission on Sentencing,
yéu can make a}huge, huge difference in the lives
df hundreds and thousands of our people. You can
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make a difference'in Native American people that
have never had the level playing'field as others,
and the odds of éuccess are minimal at best living
in the -- some of the poorest communities and |
counties in America today, the Cheyenne River and
the Pine Ridge like Chairman Steele.

You can\make a difference in the livés of

our people by offering hope through education

versus prison. You can make a difference in the

lives of our people by offering hope through
outreach programs and rehabilifatioh_versus
prison. You can make a difference in offering an
option of serving for the United States Government
in the form_of military forces versus prison. You
can make a difference by offering those thatleafn
it time off for good behavior versus the strict
mandétory prisop sentencing guidelines todéy. You.
can make a difference by supporting parole officérs
on Indian reservations. A lot of our reservations
don;t have parole officers or they don’t have the
funding for it.

My understanding is that the federal

judges follow strict mandatory guidelines set up by

" Congress. We feel very strongly that the federal

judges and the federal courts should be granted |
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more discretion, and that’s what we’ve been talking
about here this morning on sentencing, especially
in Indian country.

I believe we are allAa part.of the
environment we are or were raised in, and those
environment influences, good or bad, can affect us

for the rest of our lives. With more discretion

available to our federal judges, background and

history of the offenders could play an important
guide in sentencing rather than the grid system
used today. Tribal courts, as an example, take
into account family history, family support groups,
life on the reservation, offender’s character,
their past and'present record, I think wé discnssed
that briefly here this mornino, and the
understanding of reservation living conditions as
they are today. I:invite all of you to come to my
reservations or any of the reservations here in
South Dakota in the Great Plalno area so you can
see for yourself the 11v1ngkcond1t10ns that these
young people are brought up into with the
condltlons of alcohol and drugs and famlly abuse.
Historically, economic conditions on some
of our reservations have been in poverty at its
worst with, on John Steele’s reservation élone, 70
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to 80 percent unemployment rates and thosé'jobs
that are available are federai jobs. SChoolé that
are understaffed And‘are in poor physical condition
and basically falling apart. Housing condiﬁibns
where you.have some homés where families of 15
people live in a three-bedroom home. Roads that
are like third world country conditions. . They're
gravel, they’re pitted, that have huge hoies, aﬁd
with these winters up hére in the Great Plains
area, it’s very difficult for travel for school,
for emergency purposes, for healthcare. |

| .Our court systems, which we’re talking
about today, yesterday I talked to one of the

public defenders, and on the Cheyenne River Sioux

Tribe they have 10,000 cases a year. They have one
prosecutor and one public defender. We need more
money for our court systems. We can do it; wé just

need the funding.

As leaderé of the tribal nations, I hope
today we touch you in éomé way that fou want to
help ourvpeople by,making a difference in'their
lives, and-i thank you. | ‘

CHAIRPERSON MURPHY: I would 1like -- I had
meant.tp say at .the outset that we did receive two
Qritten statements from chairs that were iﬁvited'to
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participate, Miéhael Jandreau of thé Lower Brule
Sioux Tribe, and Andrew Gray of the Sisseton |
Wahpeton, and they wére bothAﬁery thoughﬁful and
they’'re going to be part of the record.- And I
think I can speak for the Whole_éommission that we
want to -- we will extend the time for comment
because I know we;ll get them anyway, but we are
interested in hearing anYthing else that you may
want to tell us.

I guess there was some pedple that were
wondering aboﬁt the camera, and the camera is just

to be able to represent the proceeding in an

adjacent courtroom for any overflow. It’s not the
media. There’s no permanent record, camera
speaking, to be made. We do have the court

reporter here, I’'m sure you’ve seen her, and there»
will be a transcript made that will be availéble of
this hearing. |

At this point I think we'li»take a very
brief recess. I ﬁnderstand tﬁat there ére -- that

the chairs have two or three elders present‘that

would like to address us. We have two other panels

and we have people present for those, so time is of

the essence, but we want to take the most

opportunity we can here. So take a very brief
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recess and then we’ll reconvene.

(A récess was taken from 10:02 to 10:13;)

CHAiRPERSON MUﬁPHY:_ Okay. We have
another panel that we’re very honorédyto have ﬁhe
opportuniiy to listen to, and I’'ve got the pléasure
of calling on one of my children, so to-spéak, Tom
Peckham who practices law in AlbuQuerque; New
Mexico, and is an expert invIndian law.‘ He has
come up here for 24 hours juét to helb us with this
hearing. He’s a nétive of South Dakota, and so
I've asked Tom if he could introduce each member of
this pahel. These are people who are valued by |
their tribes as wise and good communicators; And
so, Tom, would you lead qs into this session?

o MR. PECKHAM: Judge Murphy and
Commissioners, it is a privilege to be'ablthQ
introduce'élders of several tfibes. Thevviews of
tribal elders are always important to keep when
dealing.in Indian country,'so I have the pleasure
first of introducing Harold'Fraéier fr6m the
Cheyenne River Sioux Tribe.

| 'MR. FRAZIER: Okéy. Thank you.  I guess
I'm not an elder; I'm an elected official'up.
theré. I'm the vice;chairman and also District 4
couhcilman, and some of the elders asked for me to
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speak on their behalf. I guess I'd like to thank
you for allowing me to submit-cémments on the
Federal Sentencing Guidelines. |

Since the 1885 Major Crimes.ACt, the
federal government has béenislowl&‘éhippihg awéy ét
our criminal jurisdiction withiﬁ Indiahbéountry.
Many of our members on the ChéyenhéiRivér'Sioux
Tribe Tribal Reservation believe in the Supreme
Court’s Aecision in the Crow Dog case. Wé have
tribal laws and customs dealing with these types of
crimes.

Also in our Indian Reorganization Act,

. Constitution and Bylaws of the Cheyenne River Sioux

Tribe, in Article V of the bylaws, Tribal Courts,
Section 2, itvstates that it shall be tﬁe duty of
the éouncil”to_establish by ordinance a tribal:
police fofée‘which shall have full jurisdictiqn
upon the reservation. .ThevCrOW Dog decision and
our Constitution and recent étoriés that'have been-'
told by our tribai members and fedérai‘judges
duestion why some cases are in the federal system_
and not in tribal court;

| All these show that the time has come for
our tribe to reassumé jurisdicﬁibn oVéf all Criﬁés
committed on the reservations. In ordé: tp do our
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Constitutional right and duty, additional funding
is needed for more court personnel( training,
office space and equipment so that we can handle
all these crimes committed on the reéervafion. |

" Recently within the Cheyenne River Sioux

-Tribal Reservation, a non-Indian physidally

assaulted his wife and broke her jaw. He was never
prosecuted for this crime. Instead, all that he
‘received was counseling. Presently within the

- federal system, if this had happened to an Indian

man, he wéuldzhave-been sentenced fo a federal
prison{ Why can’t our Indian people get the samé
treaﬁment as non-Indians? Instead of sentencinér
our people to prison, there needs to:be more
cbunseling made available to our Indian peOple,i

Statlstlcs will show that 95 percent or more of the

- crimes commltted by Native Amerlcans are alcohol-

and drug-related.

In conclusion, I would like to ask for

this comment period tblbe extended for another 90

days, and also that the federal inve$tigation'
guidelines need'to be open for comment and
consultation. Thank you. And I’'d like to sﬁbmifA.
this for the record.

CHAIRPERSON MUR?HY: We’re happy to
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receive it. Do you want td bring it up;
Mr. Frazier? Thank you.

'MR. FRAZIER: Thank you.

MR. PECKHAM: Next we’ll hear from Denver
American Horse who is a fepresentative of the
Traditional Lakota Government which is an
over-arching organization over several specific
Lékota tribes.

| MR. AMERICAN HORSE: Good morning. T want

to say welcome to each and every éne of you ladies

and gentlemen. My name is Denver L. American

‘Horse. My Indian name through ceremonies is Little

Warrior which translates to Zuya Cikala. Although

I am not an elder, I am a spokesman for the Lakota

Traditional Government. This is not a new

concept. It has been in practice prior to the
reservation era, prior to the Major Crimes_Act, and

what we are doing today is basically advocating for

our treaty rights.

As you all are aware, I believe that there
is a case in Wisconsin, United States versus, I
believe it'é Sandra -- I cannot reéall the last
namé of that, but it’s in Wisconsin, which _
basically dealé with the sovereignty of the'tribal
members and the IRA govefnment. The appealsrcourt
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had ruled in favor of the tribal members, stating

that they are sovereign'-f more sovereign than the
IRA'goverﬁments themselves. Now if I remember
correctly, that is now on its way to thé Supreme
Court.

That particular‘case is very importang for
us basically because the Traditional Lakota
Government is apaft from those three gentlemen tﬁat-
you had éeen here earlier talking about the thinés.
that they would like to see in the sentencing
guidelines. :

We do have our own traditional practices
of dealing with cases'invqlving murder and some
problems Qithin the family and the greater society
prior to the reservation era. Everything that we
see today is basically fairly new to us which is
DUIs, murder, domestic problems, a lot of
embezzlement and fraﬁd’which are fairly new in
Indian -- in Lakota country.

And I do want to remind the honorable
1adies and gentlemen here that the tribal éourté
that we see'today are basically misdemeanor courts,
and the federal court, I believe, is appropriateiy
set fdrAthe more serious crimevthat we see on tﬁe
reservation todéy which is murder and DUI and some
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of the white collar crimes, so to speak, of fraud
and embezzlement.

" And I do want to remind the ‘ladies end
gentlemen egain to pleaselkeep in mind the case>in
Wiseonsin which is, I believe, a very far-reaching
-- is‘going to see a far-reaching precedent for
those Traditional Lakota Governments not only on
the Pine Ridge Resefvation/ but in Cheyenne Rieer,
Rosebud and throughouf North America where there
are Indian tribes under IRAf90vernments.

I do want to again welcome each and every
one of you here, end I hope your stay is a pleasant
one, and I appreciate your lis;ening to us today.
Thank you.

| CHAIRPERSON MURPHY: Thank you.

MR. PECKHAM: And finally, we have the
privilege-of an elder, Germain Means, from the
Cheyenne Ri;er Sioux Tribe.

MS. MEANS: Thank you. Honorable judges

~and the commission members and all other honorable

judges present and Elsie, I'm here as an elder to

"share with yeu that a 1lot of ‘us elders are 51tt1ng

.back and we're seelng what's happenlng on this path

to the prisons in which it’'s mainly made up of --
for the last eight to ten years of the Native
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Americans, and it’s sad to see this. It took many‘
years to see that as the gentleman before me,
Denver} had stated that we had a_lot of respeét

within our own Tiospas, or our family units, in

which we were able to handle our own, and there was

a lot of great respect that we had for each other.

And so we never had to get to the area that we’re

-- era that we’'re in today where we’re utilizing

all of fhese different kinds of sentences.

And I never was interested in this
particular field. It wasn’t my lifestyle, but i
started attending, reviéwing different cases, going
to some of the penitentiafies and visiting to see
some of our inmates on a firsthand baéis, and a lot
of the areas that we discussed are why this is
happening when we have so many pre?ention programs
and has been so eioquently stated in some of thé
tribal leadership’s presentatiOns; that lack of

funds, untrained public defenders. We can go-on

‘and on that we’re citing these things now today.

And it’'s sad to see that when we elders sit back .
and see what’s happening.

And so in congregating, we diScussed a lot
of'thihgs to try to bring out soﬁe 6f the concerhs.
that we had in trying to combat this, and thére has
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to be a balance soﬁewheré along the line,>and some
séy thére is no balance. 'it's'a choice.

I’m'going to make my.pfesentatioh td the
point because I think our leaderé have éll spoken
and have co&ered all the areas thatZI'm,going to
als§ allude to. So in thoée areas is I have four
areas of deep condefn in whibh I hﬁmbly request
your»favorable review and consideration. i

Number one, tha£ probation be,reinstéted
back into the federal guidelines. ‘Numﬁer two,
federal:judges‘be allowed more discretion or
flexibility in sentencing.‘ Number three, that'ﬁore
points.or credit be given or allowed fdr the -
rehabilitation that inmates are receiving, whatever
point system that'may be or m;y be utilized. Also,
number.four, to utilize tribal facilities versus |
state»and‘federal facilities.

| And I wént to thank you for your time.
Thank_yoﬁ,‘and I have my iittlé biief cémﬁéhtsQ‘f

COMMISSTONER JOHNSON: _Wheﬁ“you'say "using
tfibal facilities,* what are you referriné to?

| MS. MEANS: Pardon? | |

COMMISSIONER JOHNSON: You say_fusing
t#ibal facilities." o H

MS. MEANS:. Yes.
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COMMISSIONER JOHNSON: What are you
referring to?

us. MEANS: Yes.

COMMISSIONER JOHNSON: The .institutions
and penitentiaries?

MS .  MEANS: Yes; wé'haveAfacilitieé on
some of the reéervations thét we can‘rehabilitate.'
Do you need one féf each one or can‘you all sharé?

CHAIRPERSON MURPHY: No, we’ll share.
We’li sharé. We’1ll make copiés.  Thank ybu very 
much. | | |

MS. MEANS: Thank you very much.

CHAIRPERSON MURPHY; Thank you so much.
It’s an honor.for us to be here and to meet you and
to hear from you, and we are not géing.to take
another break now because it takes so long tosget
back together again. So I wquld'thénk you Very
much and let you move so that the next'paﬁel whiCh,

Judge Piersol, I think that you will recognizé-yquf

panel members, perhaps, and get them up here so

that we can proceed.

All right. Chief Judge Larry Pie;Sol,

~who’s helped us plan this hearing foday, if you can

introduce the people on your panel and we’ll get

started right aﬁay.
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JUDGE PIERSOL: Do you want me to
introdude éverybddy §r introduée ﬁhem és they
speak?

CHAIRPERSON MURPHY: However you see.fi;.

JUDGE PIERSOL: Well, you each have a-
program so why don’t Qe introduce and we’ll speak |
then in the order in which we appéar_on the panel
list here. And I noticed that we have‘the
distinction of havihg, with ohe exceptioh, a wasi¢ﬁ
panel in that really, for the most part, white
people are télking this time. -

I'd 1like to first of all thank the
commission very much for coming to South Dakota;
and in a letter thatVYOu’d sent out, one bf the
questions that you asked was what was my experiencé 

-- what has my experience been regardihg any'_:
apparent disparity between federal and state
sentences for similar offenses? And due to thé
limitation of time, I'm going tb,‘té somé extent, -
try and speak also for the'other judges from the
District of South Dakota. | . -

And I‘'d like to gi&e a little bit‘df a:;
background, and some of these are s;atistics,théﬁ
you know, some of them you might have.forgottén}
But for instance, from 1996 to 1999, there was a 69 
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percent increase in the ﬁumber of Native Americans
under supefvision.in Soﬁth Dakota versus a 9
percent increase for the nation. In.South Dakota,
in the District of South Dakota -- we’re all one

district, four divisions, three active judges,

‘three senior judges -- 48 percent of the criminal

cases prosecuted in the DistrictAof.South Dakota
were Native Americans, and compare that withAsome
other states; Arizona; 6.7‘percent; the highést,
North Dakota next, was 37 percent; Montana, 20
percent; and if you took my division, the Southefn
Division, thaﬁlhappehs to have a lot of immigration
cases and other thihgs, if you took the Southern
Diyision out, we’d probably be ardund 75 perceht of
our federal court casesrare‘Native‘Americaﬂ
prosecutions. Nobody else has a statistic thaf
even approachés.that.

'In terms of raw numbefs, Soﬁtﬁ Dakota for
the same year had 182 Native American defendahts.
The only state that had -- the only district that
had more was Arizona with 187, although that,ﬁas
only, like, 6 percent of their cases. Andkbfher
states trail off, all Non-Public Law 280 states, of
course: .Montana 56, North Dakota 58, New Mexico
57, and then you drdp down to Idaho 20 and so on.

~ THOMPSON & THOMPSON REPORTING, INC. )
1-800-456-0831 (605)348-8610 FAX (605)343-6842




10
11
12
13
14
15
16
17
18
- 19
20
21

22

23

24

25

50

SO0 you can see where the cases are. And we’fe a
Non-Public Law 280 state, but that isn’t.going fo
chénge so that’s why we have the'rich possibilit&A
for diéparity.

With regard to case makeup, 45 percent of
prosecutions against Native Américans are crimes
against a person, while on the othér.hand, in the
federal system only 1.7 percent of the c:imes ére
crimes égainst a pepson; And just to give a little
more flavor of our caseload, over half of the
juveniles in the entire.fede:al system come from
the District of South Dakofa. I go soméplaée and
taik to a federal jUdgé and I say, "Juvenile
cases," and they say,A"What?" They’ve never had .
one, and of course, that all gets farmed out
because we have no federal facilities for
juveniles. But actually it works out fairly well
with the way that we can handie it, thouéh, through
private placement probation. It actually works
out, I think, really well.

COMMISSIONER CASTILLO: Judge Piersol, if

we juét focused 6n that first set of statistics

that you gave us, certainly Native Americans don’t

occupy 48 percent of South Dakota’s population.
One could look at those statistics and say,
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"There’s discriminatory law enforcemént." Do ydu
want to comment on thét? |

JUDGE PIERSOL: Well; it’s 48 percent of
the cases présecuted in féderai céurt are Native
Aﬁericans. They comprise about 8 percent of the
state population, but recognize we have nine

reservations. So I wouldn’t -- I don’t think from

.those figures I can extrapolate a selective

prosecution. i think you’d haye to look at other
things, and there’s a study that’s beiﬁg uhdertakeﬁ
néw at the University of South Dakété with regard
to whether there’s disparate enforcements in the
state court systém.

But given the nature of the Ten Major
Crimes Act, you know, it’s the Indians that are
going to get prosecuted. So if there’s a
discrimination, it would be because of the Ten
Major Crimes Act and the way the jurisdictions can
occur because you’ve heard other examples primarily
from the native speakers about if you’re a white

person, this happens to you; if you’re a native,

‘that happens to you, but it’s -- I would suggest

with'regard to the federal system, it’s because of
the structure of jurisdictions. That it isn’t --
COMMISSIONER JOHNSON: I wanted to ask you
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something about the study. This is a state Study;
is that correct? |

JUDGE PIERSOL: Well, it’s my
understanding that it is.

COMMISSIONER'JOHNSON:l'And'what’s the
purpose.of the étudy anq what will it éhow; that’s
number one, and number two, will it compare federal
stats -- state staﬁs with federal.stats?

JUDGE PIERSOL: Frankly, I don’t know that
much about the study, Judge Johnson, and it’s just
starting. When we heard about this study, wé
thought, "Oh, good, we’'re 901ng to have 1nformat10n
for you." I don’t kriow the scope of the study and
so I can’'t answer that dlrectly.

COMMISSIONER JOHNSON: Maybe the next
panel wiil be able to do it?
| JUDGE fIERSOLi I don’t know because the

study is just starting, and I know Judge Schreier

and I think staff also talked -- your staff taiked

-- once we found out about the study talked to
them at the University of South Dakota, and they
were just getting going, SO.I qan’t answer the
question. I'm sorry.

But I'm not suggesting, Judge Castillo, .

‘that there’s a selective enforcement by the FBI,
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but I'm giving you statisticsAso that you héve a
flavor of what is in federal court here. There’s
novplacevelse like it.

Then talking -- and I said I’'d tiy and
speak'some for the other judges, too, and to give
you a flévbr, I'd like to quote, because I
circulated a letter to all of you}judges, Judge
Battey commented, "Insofar as_thé" ——iand first of 
éll, i want to say that he has an unusual basis for
comparison. He sefved on the South Dakota Boérd of
Pardons_and Parole some time ago and reviewed the
sentences éf state court judges in maybe a thousand
cases on a variety of different kinds of cases.

But he said, "Insofar as the comparison of
federal guidelinés to that of the state sentences
is concerned, it’s my experieﬁce that as applied to
Indian country, the federal sentences in certain.
cases aré highly disparate. I refer in particular
to the crime of assault for.thg moSt part. |
Aggravated assault under Sentencing_Guideline 2A2.2
proceeds frbm a basé offense level of 15 to which-
are added various specific offénsé
characteristics. 1In Indiah country the type of
assault we see is one occurring iﬁ:and around‘the
residence resulting from the use of aicohol}and
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usually between family or friends. A cﬁrsory»
example would be a family fight where fhe defendant
picks up a board or perhaps a stick -=" it would
have to be a big stick; that’s my insertion into
that -- "and strikes'theVVictim in‘the face causing
bodily injury."

"If one add§ the specific offenée

characteristics of use of a dangerous weapon, which

is 5, and serious bodily injury, 4, the total

adjusted offense level will be 24, Assuming a
Category I criminal history, the sentence would be
51 to 63 months."

"Uhder the same example in'state éourt,
one would find a sentence of 12 to 18 months. A
sentence of 51 months iﬁ state court would be
unheard of." He has a good basis to say that,
having served on the Pardon and Parole Board.

And that’s another pointvthat I would like
to maké, and that is that aside frbm'the |
guidelines, you know,_We've got a whole other layer
that study of the guidelines ignores, rand that'is
thaf,-at least in our state and I believe in most
statés, yoh have parole that you have éligibility
for. |

For insfanée, in South Dakota'by statuté
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‘under SDCL 24-15A-32, you’'d have a grid -- we're

all familiar with grids -- that‘you have, fo:f
instance, youfré eligible for considération for
parole ih a nonviolent offense; first offénder ét
25 percent of the ser#ice of your,Sehtence. For a

violent offense, you’re eligible, first offensé, at

35 percent of your sentence. So that’s a whole

other layer aside from whatever the sentence is

that’s put out, and of course, peopie see that

because what really counts is when do'you get out,
not just necessarily what somebody said when you
went in. So that’s something that, I think, is.'
ignored in a lot of the statiéﬁics, what time do

you really'serve because, you know, federaliy; with -

certain exceptions, you’re going to serve at least

85 percent.
1 don’t want to -- I want to set some sort

of example for people. I'm sure I've_uséd up my

time already, but the last group was a iittle bit

shorter so we can take a little bit longer..
'CHAIRPERSON MURPHY: Except that that
group was fit in. |
JUDGE PIERSOL: Bég-your pardbn?
CHAIRPERSON MURfHY: That-éroup was fit
in, though. h |
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JUDGE PIERSOL: Oh, I see. Well, but they.

.were smaller numbers than we are, too. Anyway --

| ' COMMISSIONER KENDALL: He sounds like he’s
a federai judge.

COMMISSIONER CASTILLO: Chief jﬁdge}‘

COMMISSIONER KENDALL:‘ Yeah, righﬁ.

JUDGE PIERSOL: A suggestion, that when
jurisdiction arises under fhe Ten Major Crimes Act‘r
or some other act which confers jurisdiction'ovef a
Native American defendant where there wouldn’t be
jufisdictionvotherwise over a deféndant; then under
5K2.0 of tﬁe guidelines, the sentenciﬁg court
should be éble to consider in sentencing what would
be ' a compafable sentence in‘South Dakota State
court.

Now some ﬁay—sayers might say, "Wéll, my.
goodness, how are you going to do that?" Well, it
wouldn’t be too difficult. If would be a

defendant’s obligation to come forward with the

information, and that’s something that we see now

when we have.a disparate sentencing claim in a
state habeas that comes before us. And so it'isn’t
unusual and that sort of information coﬁld be
gathered.

| And a couple of other comments that i'd
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like to make. The commitments --

COMMISSIdNER SESSIONS: Can I just
interrupt for a second? How wouid that -- Judge,:
how would that be reviewed? 1If you essentially
would allow the judge to exercise discretion to be
able td assess what a state court is likely ﬁo doi
given that fact pattern -- |

JUDGE PIERSOL: Yes.

COMMISSIONER SESSIONS: --. how would that
be subject-to review? | » |

| JUDGE PIERSOL: I don’'t see that there
would be any difficult review issue because once
again, the habeases that_wé.have, which I use as.é
parallel, those go up on appeal, yéu knbw, as to

whether there was a disparate sentence, and you

~look at comparable -- other state sentences to see

if a particular one, you know, violated

_constitutional standards. And this one wouldn’t

have to be a cdnstitutional standard violation,'bﬁt
the courts of appeal ih their wisdom have figured
out all kinds of other ways tq review all kinds of
other appeals from our sentences,Aand.SO'i}don’t
think that there would bé any‘problem there.

I do -- I would say I-think that the

~courts of appeal are becoming somewhat more
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sensitized to the fact that trial judges actually

see what happens in the éourtrdom.

COMMISSIONER SESSIONS: Are you saying

‘that because there are two U.S. Court of Appeals

judges in the foom right now?
| 'JUDGE PIERSOL: Absolutely not.

COMMISSIONER KENDALL: To the Eighth
Circuit. o

JUDGE PIERSOL: They get the last word.
But nonetheless, I think that there is some
additional sensitivity that’s coming to that
sifuation. |

COMMISSIONER CASTILLO: With regard to
that proposal, Judge Piersol, would you be Willing
to_hélp us draft that proposal, number one?

JUDGE PIERSOL: Of course.

COMMISSIONER CASTILLO: And'twd, if we put
together some type of advisory committee on Native
American issues in the sentencing guidelines, wduld
ydu be willing to have a member of your céurt serve
on that committee? |

JUDGE PIERSOL: Yes. It would be a
question of who would get' to because everybody, I’h
sure, wbuld be wanting to.

COMMISSIONER CASTILLO: Thank you.
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‘JUDGE PIERSOL: Because you can sgé what
the business of the courts in the District of Séuth
Dakota is, and frankly -- well, I was going to make
a comment with regard to tribal courts. We’ve mgde
a commitment, you know, all kinds of dollérs éré
going tb go to ;he“tribal courfs,.but'it hasn’t
been funded to any large extent. And there is
another reason that they should be funded} and that
is that if the tribal courts didn’t opéréte, you'’d
see a need for a'lof more magistratés than we
already have. 'But there are other'reasons,‘foo,
that the tribal courts could take care of other -
offenses, and we should fund thosé'commifments,

COMMISSIONER JOHNSON: They have not been
funded yet?

‘JUDGE PiERSOL: Beg your pardon?

COMMISSIONER»JOHNSdN: They have not beén
funded yet? | |

JUDGE PIERSOL: No, they’re funded to a
level, but they’re not funded to the level that
there’s been a commitment made to them.. |
| ‘COMMISSIONER JOHNSON: South Dakota now
has a Senator that -they can rely on.

JUDGE PIERSOL: Yes, énd I -- without
speaking for him, I»think‘he'héé his hands full,
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but I'm sure he’ll do as much as he can on that
issue, too.
COMMISSIONER JOHNSON: For the people of
South Dakota, I know you’ll have ah extra hand.
JUDGE PIERSOL: Yes, we believé that. 'Yop

know, we’re not talking, generally speaking, about

drug cases; that’s not on the table, but I'd like

to suggest something to‘you, and that is that even
thefe, the Indians get -- the Native.Americans get
nicked, and I'1l1l tell you why. Because if you have
a multiple—defendaht drug bust, whbever gets a
smart lawyer quickly, the first thing they’1ll say
is, "I”11 turn," or in other words, cooperate, "if'
you’ll let me be handled in state court." I had it
happen ih my court, but of course, é Native
Aﬁerican defendant doesn’t have that option. so
there’s yet another way they get nicked, and I;m
not_suggeéting that we can necessarily do anYthing
about it, but with regérd_to the overali fairness
of it, think about that, too, because what happens
in state cburt, of course,'is dramétically

different than what]happens in federal court in

drug cases, as we know.

So let me then turn.to the others that are

on our panel, Michelle Tapken is the United States
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Attorney for the District of South Dakota that has
prosecuted all sorts of cases.in my court as well

as other courts here and has partlcularly done

‘outStanding work in the area of child sexual abuse

both in her interests -- she served a year

specially with the Department of Justice in

Washington and has had tremendous impact in the

handlihg of those cases in federal court.

CHAIRPERSON MURPHY: Could I just point
out,AI told you‘earlief that Pfofessor Michael
O’Neill was going to.arrive during»the hearing, and
he has done so. There he is. We're Qlad that you
got here. Please go shead, Ms. Tapken.

MS. TAPKEN: Chair MurphyAand members of
the commission, I'm very pleased to be here at tﬁs
sentencing commission’s hearing-today. Because of
the significance of the sentehcing'guidelines<in
federal criminal prosecutions, it’s most fitting_
that ihe sentencing committee hold a hearing to
explore the impact of the Federal Sentencing
Guidelines on Native Americans in South Dakota, a
state known fof the importaoce of its Native
American popuiation,'and the United States
Attorney’s Office is very pleased to be a part.of
this process. | - |
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As JudgevPiereol stated . in meny ways
we're unlque in the United States Attorney s Office
he;e as other Jurlsdlctlons that have Indian
country. And.one of the things that Qe have done
is to take important steps_te“ensure communications
and dialogue between eut office and Native_
Americans. We meet with tribal entitiesAand
organizations on a regular basis to_disduss-issues_
of-impottance. The United States Attorney meets
personally with each'ef the nine tribee_in South
Dakota on an annual‘basis to retiew and discuss
issues of mutual concern. We annually publish'e

report and it’s our South Dakota Indian Country

Report which provides statistics on each
reservation..

one thing that I‘ve been involved in.and
that I feel is extremely valuabie to our Assistant
United_States Attorneys, and this has changed overt
the years, we used to have a551stants that went
down to reservatlons, and there might be_three

different assistants going to a‘reSerVation at

_different.times, and you really dldn t get to knowvj

the people on that reservatlon.'
Several years agd,'the United States
Attorney Judge Schreier, at that time, made a
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decisionlthat we'gﬁould have an Assistant U.s.
Attorney responsible for eaqh.reéervation so
therefore, people on phat reservatioﬂ would knéw.7~
who to call;  It wouldn/t be just like calling'fhe

United States Attorney’s Office, but they had an

‘individual that they knew. And from that, we were

able to develop what we call multidiséiplihafy_f
teams, and on those teams wevﬁave tribal law
enforcement; tribal judges, people from IHS; thé.
FBI, the BIA, and we meet once a month on eacﬁ
reservation, and that has been invaluable to us to
help us deal_with the problems of child sexual‘ .
abuse on our reservations. |
Our office is always open to suggestions
for wéys to improve prosecutidn and invéstigatibn
of crime in Indian country and.to‘increase,
cooperation among the various entities to share
this goal. We do understand that there are -
concerns in South Dakota regarding sentences
imposed under the Federal Sentencing Guidélinesffbrﬁ
crimes committed in Indian cduntry as compafed-to'

sentences imposed under state law for like

‘offenses.

However, it is important to bear in mind
the purpose of the sentencing guidelines;‘ Chief
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among the goals of Congress in'enaCting'the'

Sentencing Reform Act of 1984 was to increase . -

fairness in sentencing by avoiding unwarranted

sentencing disparities for similar fedefal

~defendants found guilty of similar criminal

conduct; This means, for example, that ﬁhe
sentencing guidelines generally provide thé same .
sentencing range for all defendants in fedéral
éourt with the same ériminal history who commit
aggravated sexual abuse in a similar manner and who
accept responsibility for their offenées in the
séme way, regardless of the basis of fgderal
jurisdiction. Thus, the offense may have been
cohmitted in Indian country by an Indian or by a
non-Indian against an Indian or it may haye beeﬁ
committed on a federal enclave, and the guidelines

prdvide for a limited range of sentences for that

offense with the goal of treéting federal

defendants fairly and equally.

| And I do know that, for example, ﬁost of
the cases I've prosecuted in the area of sexual
abuse haveAbeen on the reservation, but I_did
prosécute a case in front of Judge Piersol wheréx°
there was a rape of a YOung woman at the Yankton
Fedefal Prison Camp, and the guidelines applied in
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that area.

In fact, to promote fairness, the

'Sentencing Reform Act specifically requires the

sentencing commission to assure that the sentenciﬂg
guideiines are ehtirely neutral as to'race, sex,
national ofigin, creed and socioeconomic status of
the offender.

One of the thiﬁgs that we have found is,
as Judge Piersol said,. the sentenées in some areas,

and I think Judge Battey noted the sentences as far

- as assault were one area that we have found is in

the area of involuntary manslaughter, that we have
had many distraught victims come -to us and ask why
the sentencing in that area is so low when they’'ve

lost a family member and they see the extremely

" high sentence in state courts for that area.

The public is, of ¢ourse, free to'bring
the sentencing commission’s attention to any
guideline that results in sentences that the public

believes are too harsh or too lenient, and the

commission can analyze the guideline and assess its

impact. In so'doing, the commission must consider
the goals of the Sentencing act set forth by

Congress in the Sentencing Reform Act; namely) just

-punishment,,deterrence; protection of the public
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-from further cfimes'of the defendant and

rehabilitation. A sentéence that may be adequate
from the standpoint of punishing a particular
defendant may be inadeqﬁate from the standpoint bf
deterring othérs from committing the'offehse. The
balancing of these various goals is a Challenging
job for this commission, and we recognize the
challenge ahead.

‘COMMISSIONER CASTILLO: Ms. Tapken, with
regafd to the assault sentences, let’s talk about
those, has your office seen a disparity?

MS. TAPKEN: - Well, I think as Judge

Piersol stated, that is one area when we deal with

‘assaults, many times it’s been my experience that

those will go back to tribal court, and we look
Qery carefully at those to determine whéther or not
it’s an assault that’s resulted in serioﬁs bodily
injury'or theré's a dangerous weapon involved.
We’ll look at those. Of course, the simple
assaults go back to the tribal courts.

COMMISSIONER JOHNSON: That's a
misdemeanor you’re referring to?

MS. TAPKEN: That’s correct;.

COMMISSIONER CASTILLO: So you’re saying

'you only prosecute the serious assaults in federal
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court?_

MS. TAPKEN: We have only jﬁrigdiction'
over thoée.involving a dangerous weapon or
resulting in serious bodily injury.

COMMISSIONER CASTILLO: 'And when I was a
federal prdsecutor in Chicago, we had a thing "
called pretrial diversion. Do you have that here?

MS. TAPKEN: We db;

COMMiSSIONER CASTILLO: So you haye'the.
discretion to divert a case fight out of the system

and either send it to a tribal court or not

. prosecute it at all?

MS. TAPKEN: We do have pretrial
diversion, and we do utilize those, I will say
sparingly, and We-do'oftentimes look at assaults

and we do send them back to the tribal courts. And

as I told you, on the MDTs I persohally was

responsible for two reservations, and when I would

. go down, particularly on the-Yankton'Sioux

Reservation, after my.meetings.I met with the
tribal prosécutor and we would‘éit and visit about,
"Perhaps this caselis better to go to the tribal
court and could be handled there.™ And wé,tried
to‘-*

.COMMISSIONERlO’NEILL: If“I‘may‘aSk; do

THOMPSON & THOMPSONFREPORTING,-INC.' _
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you have specific guidelines to determine which

cases you’'re going to send to the tribal court and

- which cases you’ll prosecute iﬁ_fedefal court?

' MS. TAPKEN: Other than those cases that
invqlve, ybu know, clear-cut -- like a simple_ 
assault wouldn’t actuélly go to tribél court,-but
other than that, most of the time there’s
extenuating circumstances thaf we would have to
look at.

COMMISSIONER KENDALL: But is there

written criterion or is it an ad hoc decision by

.the given Assistant United States‘Atforney that the

case agent brings the case to? Which is.it? Is
it --
MS. TAPKEN: It’s an ad hoc decision.

COMMiSSIONER CASTILLO: And when that‘ad-'
hoc decision was being made, you heard the exaﬁples
given‘here, same incident, some non—Americanb_
Indians, éomé‘American Indiaﬁé, and the ones that
are not Nétive‘American indians being prqcessed_in
state Court,Ais that taken into.apcount at all when
that‘decision is being made,'if you ha&e.an
incident like that? o

MS. TAPKEN: I can’t speak to the stéte
courtsiand -- | |
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'COMMISSiONER_CASTILLO: 'I'm not esking you’
to speak to the state>court but I'm saylng when a
federal prosecutor is 31tt1ng in his or her office,
and there’s a multlple—personllneldent and three
arebnon—Native American Indians and one happens to‘
be a Native American Indian who is facing~a federal
prosecution, is.it taken into account‘that in the
same incident, three nen—Native Amefican Indians
were inVoived and they’'re going to be treated in
the-state courts? Is that taken into eccount at
all? |

.MS. TAPKEN: 1In the same -- the same
offense?

COMMISSIONER CASTILLO: In the same

'offense, the same incident, you have four people

“involved. You heard the example of the stolen

car.
COMMISSIONER SESSIONS: 1In other words, do
you consider what would happen to'the'other persons

in maklng that de0181on about dlver51on,

vessent1a11y9

MS. TAPKEN: I;m sure weﬁweuld} yes.

COMMISSIONER SESSIONS: And‘i've got --

CHAIRPERSON MURPHY: Weil i'm a little
concerned about the other panel members gettlng a
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bhance to speak, and éo perhéps -- I understand one
of.thé.things that We're‘very familiar with is that
the importaﬁt decision that the prosecutor makes to
charge or how ﬁo handle, and there are a lot 6f'
questions about thaf. | |

| COMMISSIO&ER O'NEILL: Could i‘just.ask
one brief -- k | |

COMMISSIONER SESSIONS: Well, only iE T
caﬁ ask one brief question. So, Michael, are:ydu
gbing ﬁo go-?

CHA&RPERSON MURPHY: Well, it’s ju$t that,
you know -- go ahead. .

COMMISSIONER O’NEILL: My only question
was this, how large is -- it’s sérf of ‘a two-éaft.
How large is your office,'theIU.S. Attornéy's,
Office here? |

MS. TAPKEN: We have three offices, one in
Sioux Falls, one in Pierre'andlone in Rapid Citf,
and we have approximately'25'attorneys, give'or.
take a few.

| COMMISSIONER O'NEILL: Do you know how
mény off the top'of‘YOur>héad are Native(Ameficéns'
or if they have.other ties, familiai tieé With the-
reservations? o
MS. TAPKEN: We do 5avé one Native

: THOMPSON & THOMPSON REPORTING, INC. -
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American prosecutor currently, and we do have:two"

victim witness advocétes that are Native Americah,v

one of which you’ll be hearing from. »
COMMISSIOﬁER SESSIONS: Well, can I

just --

JUDGE PIERSOL: Which leads me to

introduce the next person -- oh,‘excuse me, Jddge i

-Sessions.

COMMISSIONER SESSIONS: I think that shefé,
lefting me ask a question. |

COMMISSIONER KENDALL: Iﬁ's not that‘shé's
letting. She can’t stop you.v

| COMMISSIONER SESSIONS: Thét's.ﬁrue. T

have life tenuré. You talk about disparity, and I
looked at your statistics. We have these terrific
stétistics from the commission, and what I noticed
was that the departure rate was exceedingly-low.‘
In fact, the departure rate for 5Ki, or the
substantial assistance departure, in South.Dakota*
is the lowest in the. country. _And obviously when‘
fhe 5K1 departure is filed, a request is filed};
thaf gives the judge much broader discretion{'

I wonder, is there sométhihg unique about

- South Dakota which would suggest that'there is not

an environment of flexibility in the system?

THOMPSON & THOMPSON REPORTING, INC. _ .
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MS. TAPKEN: Well, I think one reason that

it may be unique is that the departures, I think —~

‘and Judge Piersol could speak better to this than I

possibly -- but many of the United States
Attorney’s'offices deal primarily with drug cases,
and there are more departures there. .But as I
said, maybe Judge Piersol cén help me out on that. .

JUDGE PIERSOL: 45 percent roughly, 40, 45
percent of the cases nationwide are drug cases. Wé
have a much smaller percentage and so -- but I told
you about, you know, assaultive conductive is'such
a ﬁigh percentage, and, you know, when we talk
abéut énything, because generally you’ve got the
victim, you’ve got witnesses, and so there really
isn’'t the opportunity. |

I don't waht to, on the other hand, say
that I always think that the U.S. Attorney’s Office
is as forthcoming with Rule 35s or‘departureS'on.
their drug.cases as they should'be, but that's
another‘issue. But basically the makeup of cases
drives that rate down so we don’t get'the latitudé.

| Now you heard that we_havé a Victim

Wifﬁess Specialist who ié Native American. .Mariyst_
Pecora is the Victim Witness Specialist with the
United States Attorney’s Office in Pierre, South
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Dakota, and I believe an enrolled mémber of thé
Crow Creek Tribe?

MS. PECORA: Yes, correct.

JUDGE PIERSOL: Proceéd then.

MS. PECORA: Chairman Murphy‘aﬁd members

- of the commission, I am honored to be here today at

the sentencing commission’s hearing. I am the
Victim Witness Specialist for the United States
Attorney's Office and have worked with victimsbat
various stages in the criminal justice systenm. My
experience in working with victims dates back to
1980 when I worked as a police cadet in Ft. Hall,
Idaho. I have also worked as a‘criminal.
investigator for the Crow Creek Sioux Tribe in the
investigation of child abuse and child sex ébuée on
the Crow Creek Reservation. I have provided direct
services to domestic violence victims at the
Missouri Shores Domestic Violence Center and alsb
sgrvedAas its executive diréctor. i've beén a
Victim Witnéss'Spéciaiist --

COMMISSIONER JOHNSON: You’re going a
1ittle.fast. We've got a‘cburt reporter here.

MS. PECORA: Oh, I'm sorry: I'm worried
about the ten minutes. All right. I've beeh the
Victim Witness'SpecialiSt for theHUnited States -
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Attorney’s Office for the past thrée.years,

I would request that any of YOur decisions
or;discussion regarding the United States
Sentencing Guidelines give credit to ——'ekCuse me,
consideratioﬁ to aﬂd weigh the victim’s interest in
fdrmulating an appropriate guideline range. A lot
has been éaid and written lately cbncerning.the
impact of the sentencing guidelines on Native
Americans in Indian country. The pefspectivé that 
always seems to be forgotten in this-consideratiOn
is that the viétims are alsq Native Amefican.

'I've worked with victims of crime ranging
in age from less than five years to more than 70»
yYears during my last three years as the Victim
Witness Specialist in the ﬁnited Stafes Attorney’'s
Office. More than 90 percent of the victims that 1
havevworked with have been Native Ameridan. The
Honorable Charles'B. Kornmann recently cited
statiétics.that shbw that a NatiQe American female
is three times more 1ikely'£o bé the victim of a
crime than an African Ameriéan.male. Based upon

this, I would urge the COmmissidn to proceed with

caution before it undertakes any modification to

the guidelines regérding'Native American offenders.

I am here to share the perspective of some
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of the victims that I work with regarding their -
cases. When a person has;been victimized by

another person or persons, they are not always the

only pérson affected by the crime._,The mother of a

l4-year-old sexual assault victim sought counseling
for herself to deal with her'feelingsAof rage
towards the defendant, helpleésness and failure as
a éarent to protect her child. The child also
received counseling as this casé began, and today,
yearé later, both mother and daughtér are still
seeing a counselor to work out issues relative to
this case. | |

Another case involved the systematic

sexual abuse of a 16-year-old girl that began when -

she was in the first grade and continued through
the years, as she stéted, over 100 times. During
the coursevOf the inveétigation, several other
females were identified as'prior victims of the
defendant. The family of the defendant, including
thexchild'sbmother, supported the»défendant and
ostraéizgd‘the_victim and thé aunt - whom she hnd
toid about the abuse. :This young girl IoStlher,
mother, father, brothers and extended fémilyg
beCauseAshe w;s the victim of a crime and had the
coﬁrage to te11.‘ |
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After thevtrial the victim and her aunt '
sent a card to the Assiétant-United States Attorney
and me Whiéh steted’the following, "Thank you for
believing." Sometimes when you hear directly from |
the vietim, the words ‘have much more meanlng I
would like for the commission to hear some of the
words from thehv;ctlms themselves. -

The following.is from a 13-year-old victim
of sexual assault.‘ "My life changed a let because:
when I sleep at night,vI sometimes.dream ahout that
night. When I wake up, I'm still thinking of that
night and a place over and.over in my head. I
remember one night when I heard a lot of rumors
about me and about what they did to me. I just
couidn't take it anymore so I tried to kill myself.
I remember everyone in my honse was trying to help

me, but I just wanted to end my life. I didn’t

‘want to survive that night. I didn’t want_to'live

to tell anyone."

"My family is driftihglapeft beéause
etery time someone tries to telk about what
happened, we just fight about'it.; I guess you
could say they st111 have control over me. ‘»I doth'
know what to do sometimes. I hope they get help
for themselves. and that they get the punlshment
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that:theY,need."
"I don’t really have nothing‘else-to-say
that could be put into words of how I feel. I just

really hate them, and I hope ahd pray that they

will open their'eyesAand see how much they hurt me,

my family, themselves, and their family."

In another caSe a‘quan, ﬁdw 33 years old;
spoké of when she'was 4_or 5 year$ o1d, her
grandmother warned her to’stay away from_one‘qf the
men in her adoptive family. She wouldn’t tell thé‘
girl why, just that she should always stay away
from him. . |

One day the man toid her He had a baby
rabbit that he wanted to show her. He reached into

his car as'though he were picking up something

.small, held his hands together and asked if she

wanted to see it. She went towardé him hopinj td
see a baby rabbit, but'once.there,_he grabbed the
girl, forcéd'her into the car aﬁd.raﬁedher.
-wheh“she toid‘her grandmother‘What had
happened, her grandmother told her notlfb tell .
anyone. She Qas fepeatedly rapéd.f§r approximately.
six hore years. This man WaS'a épifituallleéder,

and well-respected by the community. This sexual

"abuse continued over the course of a generation,
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'and we have currently identified six additional

victims. In this case the defendant sexually
abused the»mother, and then years later, also‘
sexually abused the daughter.

Since this case began 18 months ago, the_:
daughter, now age 15, has had to be moved seven
times to various‘group homes.and psychological
treatment facilities to deal with issues related to
her abuse. The following represents a summary of
one of the case workers who worked with this &oung
victim. |

"Since the victimis arrival atrthekyouth
program, we have noticed that her behavior has
greatly affected her ability to live a responsible,
productive life. Her self-abusive behavior,
aggression and psychological issues present
potential lifelong treatment issues and have'cansed-
her permanent injury. The‘rapes of the victimrby
the defendant_are relived byvher severalltimes ét _
week in dreams and flashbaoks."

"Her relationships with other individuals
have been greatly impaired, and she is reluctant to
trust and to allow displaYs of affection. She may”
never have a healthy relationship with a | |
signifioant other due to this.“
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"She becomes physicélly violeht at time$ 
with the smallest corrective measures. She bécomes:
very upset when oﬁher indi&iduals need to be held
for their_safety and will lash out at staff;
assaulting them. She states that her memories of:
the defendant’s violent behavibr make her scared .
and these situations bring it back to the forefroht'
of her memory."

"She was not only raped physically, but
was raped of her childhood. She will néVer havé
the opportunity to experience what it might haVe.
been like to grow up with-a nérmal childhood
without having been subjected td abuse. _Shé will
never ha?e a chance to fall in love_with anothér
and have the experienée of what a healthy.séxual
relationship could be."

Not only are Native American females the
victims of crime, but also Native American males{

A male.victim was physically assaulted by three
inaividuals by being kicked so frequently and
forcefuily that his head stuck into the back of ;ﬁé
couch with such force . that the couch had ﬁévbe.cutl
épart to remove him. He stated the fdllowing:

"I don’t understand why they did this to

‘me . I thought we were friends. I can’t sleep at
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night. I am constantly going from door to door to

make sure they're locked. I pull:the shades doWn

- on the windows and am afraid to leave the house.

If a car pulls up outside, I get scared and run'fo
the window.to see who it is. i'm always afraid
they’'1ll come back and beat_me up again." |

In an involuntary manslaughter case
involving a drunk driver in which a i6—year—old
girl was killed and her foﬁr—year-old passenger
injured, the mother of the four-year-old girl who
was paralyzed from the neck down stated at the
sentencing héaring that, "My daughter thinks‘when
she ieaves the hospital, she’s going to run égain.
She doesn’t understand and I don’t khow how to make
her understand that she may never leave the
hospital and she will never walk again."

"I have to check her'breathing tube all
the time for her because she’s always afraid it’s
going to come loose. It Eame loose once and she
passed out bebause she didn’t have any air. She
really likes Barbie dolls and she canfﬁ play with
them, and so we just set them up so,she can look af

them. As a parent, it hurts so much to see youf:

 child like this and know there’s nbthing you can do.

to help them."
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Intense fear is a factor that moétrvictims
of crime feel as the cfime is'being committed. A
woman -- excuse me, a woman whose house waé'broken'
into repdrted the following:

"I was so scared.' While he was raping
me, I was constantly thinking of'my eight-year-old
daughter sleeping in the next room. I was afraid
he was going to rape.her next, éhd I couldn't.do
anything about it because I was tied up. .ﬁé tpid
me if I just did what he said, he wouldn’t hurt mY
daughter, but I didn’t believe him. She’s my only
girl.A I've wanted a little girl for so long. I
was terrified he would kill me and then rape and
kill her, tod. I felt so helpless."

Thié woman also received a.visit from the
défehdant*s mothér who apologized for his behavidr
and asked her not to‘testify against him.

Many of the viétims of crime that I have
worked with are victims_of sexual assault. Sexual
assault is a Very;personél crime'and it’s difficult
for victims £6 speak ébout‘it. Soﬁe_of'them haQe
the courage-to come to the sentencing heérings and
speak to the judgé about what they feel is an
appropriate sehtence; manyfdo notﬂ-

I'm going to ékip this last page. I have
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been present on numerous occasions while the
Assistant United States Attorney ekplainé.the
criminal justice process and the United States

Sentencing Guidelines to the victim. It is

" comforting for the victim to know that a sentence

will be imposed based upon factors that do not
include whether the defendant knows the tribal
chairman or tribal cbunéilmen, her race or any
other subjective‘factOrs.

It is consistently reassuring for the
victim to be told that the séntence imposed by the
Court will be based upon guidelines that have been
established by the Unifed Stétes Sentencing
Commission, and that the perpetrator in her case
will receive a sentence similar to perpetrators.in

other cases. In no instance since I have been

working with victims has the victim expressed the

voﬁinion that the sentence under the United States

Sentencing GuidélinésAis too_harsh or too long-for
the crime cﬁmmitted;‘ |

| I would request that you'cogsider the
plight of victims of crime in ygur'bonsidérationf'
When the districtAjudge‘imposéé a sentence, the
pérpetrator knows the humber of'yéars that he or
she will have to serve before the?'afe réleased.
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Oftentimes the v1ct1ms that I deal w1th feel that
they have been given a life sentence, and they have
to continue to deal with all the issues of being a
victim of crime thrcughout tne_rest of their
lives.':This concludes my statement to the
commission. '_

CHAIRPERSON MURPHY: Thank you.

JUDGE PIERSOL: Parenthetically,.Since'I'm
one of the judges'that does sentencing,_I.talked
with Judge Schreier about tnat aiso, and with
regard to the sexual assault crimes, which.many cf
then are child sexual molestations( the
sentencing -~ we have not done a specific stﬁd&,
but it was ourlfeeling that the state sentences are

probably similar to ours, and we have some feel for

‘that because we get the habeases coming up from

state court with regard to once they've-beenO
sentenced. There would be a diffetence once‘again
with tegard to when you’'re eligible for parole, of
course, in the state as opposed to federaliy, bnt?'
with regard to the initial sentences, We'dcn't feel.
that there’s any particulaf disparity.

CHAIRPERSON MURPHY: ‘on the sexual
assaults?

JUDGE PIERSOL: On the sexual assaults,
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that’s right.
CHAIRPERSON MURPHY:" Because I think you

told us at the outset you thought that the real

problem was in the assault cases?

JUDGE PIERSOL: Yes, and I'm separating
out sexual assault.

CHAIRPERSON MURPHY: Yés. -

JUDGE PIERSOL: I was talking about other
assaults tﬁat are assaults against a person other

than sexual assault. I didn’t make that

distinction. Next --

'CHAIRPERSON MURPHY: Commissioner Steer
has a question.

COMMISSTIONER STEER: On that pint, if I
could, I'd like to follow up with Ms. Pecora. You
méde the_statemenf thét, "In no instance since i'yé
been working with victims,hés ;he victim expressed
the opinion that thé'sentence undér'the United
StateS-Sentenéing Guidelines is too harsh or too

long for the crime committed." You héd one éxémple

'in your statement of an aggravatedfaSSault‘case. 

Is that true for aggravated assault cases and the.“
victims that yoﬁ have worked_witﬁ,:gehérally? '

MS. PECORA: Are YOuAtalking about
aggravated physical assault or sexual?

THOMPSON & THOMPSON REPORTING, INC. B
1-800-456-0831 (605)348-8610 FAX (605)343-6842 |




10

11

12

13

.14

15
16
17

18

19

20

21

22

23

24

25

85

COMMISSIONER STEER: I’'m not talking about

sexual assault. " I'm talking aggfavated assaults.

MS. PECORA: 1It’s true in every case that
I've worked with.
COMMISSIONER STEER: Thank you.

JUDGE PIERSOL: As you know, Michelle

'poken is the United States Attorney at this point,
~and she's.already spoken to you, and her immediate

‘predecessor was Ted McBride who is now in private -

practice in Rapid City, but for many years was é

prosecutor in the United States Attorney’s Office,
and then became the Acting United States Attérney,
He has a good deal of experience ih theSe matters.

CHAIRPERSON MURPHY: ' And!didn’tll heérf
your iast argument? A | | ‘

'Mﬁ. McBRIDE: No, the next-to-the-last
one, JudgebMurphy, because I used Harry Potter in
the last one, and you.ﬁere'disappointed'i:waSn't
going to use it on the last one.. But I want to
talk about that, my very last afgﬁment, nOtfthe éne
you heard, the one that Jﬁdge Bye présidéd'ovef;
because it is a guideliﬁe—spécific thing; it’si
something I think you canvdo, and'I'think'my
friend, Mr. Van Norﬁan, from the Pubiic Défehder's
Office, will agree I'm right on this. It's
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~somewhat of a loosening that I believe needs to be

done in the domestic abusé area.

I was concerned -- well, before.I,begih
speaking, I no longer have an axe-to grind. *i'm :
doing civil litigation. I'm actually techhically.-

retired from federal service. I had 20 years iﬁ,

- 50 years old, and the President invited me to

leave, so I got my first retirement check last.
week. Not very big, but it’s still nice.

I was worried how I was going to shift

after hearihg from people who I have great respect

for, the tribal chairs. Gregg Bourland has a
voice,_I’ve said many times, with such
thoughtfulness and strengthvthat you cannot help
but listen to him, #nd Gregg_and I have talked a
number Qf times about these issues, the judges wh6
have expressed opinions. |

I don’'t necessarily have different viéws;
but I think there are some‘different questions thaﬁ
you need to ask, and one of the first ones -- I
didh’t know how to get in‘and say, yod knowflﬁLgt'é
not forget the victims." Thank goodnéss the |
Departmeht of Jﬁstice allowed Marlys Pecofa fé
testify today because I don't haveAtp’pull YOﬁf";
attention back to the vigtims. | |
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‘I think there’s a-réason you aren’t
héaring much about the victims from our politicéi
figures, and I say'"politiéal figures" with great
reSpecﬁ. The victim rights movement.and.the
violence againét women mbvement,.while peopleﬁlike
Lisa Thompson have done just Herculean efforts in
terms of providing services to‘the victims of ctime
in Indian country, the political throw weight that
you find for those issues in‘Congress simply have
not gotten to the point where it is affecting
tribal pélitical leadership. 1I’'m not saying that
to be critical.of the leadership. I understand,

you know, what they’re facing and the fact that

their awareness simply hasn’t been brought to this

issue. I think it will in the future. I think
there will come a time when you’ll hear more about‘
victims’ rights from some of the people today that
only cursorily touched upon them. -

Another thing that I think you should kth
is I went to the last meeting of the Native“
American Issues Subcommittee down in Albuquerque

with the outgoing U.S. Attorneys, and one of the

things they wanted to emphasize was to make sure

they understood that -- people understood they’.
wanted -- the Indian tribes wanted more federal

- THOMPSON & THOMPSON REPORTING, INC. Co
1-800-456-0831  (605)348-8610 FAX (605)343-6842




10

11

12

13

14"

15
16
17
18
19
20

21

22

23
24

25

88

prosecutions, more -- and I said, QWait a minute,
thaf’s not what I hear from South Dakdta tribes."”
They couldn’t believe it. They thought I waén't
talkinguto the people.

| I think if you’'re going'to'do anything,
you ﬁeed to go talk to Arizona,-youvneed to go talk

to other places because I’'m not sure that

~everybody’s on the same sheet of music with regard

to this particular issue.

There may be.a coupie reasons for that.
In South Dakota, at least frqm the tihe I started
over 20 years ago, Indian country issues were the
number one priority of every U.S. Attorney I worked
for and myself. There wefe eight assistants when I
started, I was number eight, and that was our most
important function. There now is, Ms. Tapken has

told you, almost 25, and most of that increase, .

‘much of it at least recently has gone into Indian

country prosecution as have FBI resources and other
resources. Janet Reno is one of the reasons for

that. Congress, inclUdiﬁg Republicans such as John

"McCain and Ben Nighthorse Campbell, is another

reason for that, and the prior U.S. Attorney prior

to me, now Judge Schreier, had nolsmall part in

seeing the increase nationwide in resources.
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Now the table'scraps of the federal

'government, which is really what weVre giving to

Indian counpry resources recently, become
tremendoﬁsly significant in states like South
Dakota with only 700,000 people. I believe that
the prosecutions.in iﬁdiah‘country done by-tﬁe
federal government,.that you’ve gdt AUSAs with more
experience, paid better and a lighter caseload than
any state prosecutor can dream of in-this state.
The caseloads of the judges -- well, the federal

judges have tremendous caseloads, so do the state

. cases -- so do the state people. The state’s

attorneys, many of them are part-time.
I think when you couple that with the fact
that the willingness and ability of Native

Americans‘to engage the judicial system as victims

is somewhat less, I believe, than non-Indians, you

can’t simply base your decision on what does an
Indian person get for a sentence in state court. I
think you’re going to have to look and see whethér_
that victim in state.court was-ah Indian persdn or
a non-Indian person. And I aon't_mean this as
criticism to my cblleagues in staté courtAor_
judges. I think ihstitutionally andfsimply
sbcially, they aren’t getting the same pfessure

| THOMPSON & THOMPSON REPORTING, INC.
1-800-456-0831 (605)348-8610 FAX (605)343-6842




10
;11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

S0

from Indian victims that one might in federalj
court. And even in federal conrt,vit’s not so much
a function of pressure by the victims. The viotims
don't tend to really push, but the federal
government has dec1ded to put tremendous, but
proportional resources into this area, and it is
something that’s pursued with greet vigor in this
state. | |

Now one of. the assumptions that seems to'
have been ‘made here is-thet tne state court is
right in giving its lesser sentences. -I don’t know
whether you want to buy into that; that’s somethlng
you need to determine. Congress has determined
there'should be sentencing guidelines. Really, you-
have been askeo,.to some extent,'to abolisn theﬁ inA
Indian conntry.~ I --

COMMISSIONER JOHNSON: No, no, no. Let me.

ask you this: One of the things that has come up

this morning is the fact that they think that
federal judges should have more discretion, and Ifd
like to ask you about that and also Ms. Tapken how

she feels about that.

MR. McBRIDE: Judge Sterling -- excuse me,
Judge Johnson. I don’t want to be too personal~
Judge Johnson. Judge Johnson, that s Just where I_
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was going. When I started, there were no

sentencing‘guidelines.' I was telling Mr. Steer{ I

was in Washihgton at a major narcetics conference
the day that passed, and they came in and threw out
the agenda and we.talkediabout’what.this was_goiag
to mean. ,I thoughtvit was a crazy idea at the‘t
time. |
‘Wheﬁ I started, a.standard plea‘agreement

for an assault with a dangerous weapon was_we‘——
with a serious bodily injury isvwe drop one count,
we go with just the ADW. We’'d make no-
fecommendation. It was ﬁnderstood the defendant
was going to ask for probatioﬁ.l That was a
first-timer. Firet assaults were always free'
then. They were always free, virtually always, and
I mean, that was-really.something different that
thatffirst assault wasn't free. I think the
statistics may Stlll be there in the probatlon.
office; almost always probation was granted
Almost every case within the flrst two_to.th;ee.
sentences the word out of the defense lawyer’s’
mouth was, ”Judge, thie wouidn't have happened if
Joe hadn’t beea drinking, and‘I believe that.

| Jean Renoir says, "Of all things in llfe,
there is one thlng that is most terrlble, and that_
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is everyone has his reasons." The sentencing -
gquidelines, while they may acknowledge that that - -
was a reason, took it aﬁay as an excuéé. YOu aré
being asked to put it backrin as aﬁ excuse. 'Ydu~-
may want to do that. I don't know. If you do, I
do suggest you may have a problem if‘you on1y maké
it relative to a Native American because if you
have a non-Indian person in Indiaﬁ country who is
drunk and assaults an Indian‘person, they’'re goiﬁg
to be prosecuted in federal court, Do:you’waht

that exemption to extend to them? 1If YOu don’t

"have it extend to them, I suggest you may have

constitutional problems not;govered by the NativaIU
-- by the Indian sort of exceptioh to equal
protection which is the fact that the designatidhA
qf Indian in Indian country is not based on racial
standards, but is rather a unique political
relationship. I don’t know how ybu_can justiny ;
down at that level giving a nbﬁ—Indian_Q— saying it
was a reason you were drunk, it’s no excuse and
turning around and saying that fo a-Nativeu
American. Maybe YOU can.»’Tha£JS'ah'issue that you
need to address. | |

COMMISSIONER CASTILLO: Let me test your

. memory, Mr. McBride. You say that the first
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assault in the old system was free, but the
defendant would be placed'oh probation. How many

times would that person suCCesSfuliy COmplete their

"probation?

MR. McBRIDE:. You almost couldn’t

measure. Almost never. That-first free one simply

resulted in another violation in almost every

case. There were a few‘fellbwsrthat -~

COMMISSIONER CASTILLO: So usually there

would be revocation proceedings, and then down the

- road, after giving somebody a chance, they would go

into prison or somé other repercgssion?

MR. McBRIDE: Yes, Judgé Castillq,'and I
think an interesting statistic woula be to see
whéther'prison firSt, then supervised reiéase has
resulted in less recidivism than -- you know,iit’s;'
kind of from Alice in Wonderland, the rule is jam
festerday, jam tomorrow, never‘jém today. Let'’s
find out what jam today is. Look at thﬁse“aﬁd seéjf
which -- |

COMMISSIONER CASTILLO: You have a lot of

experience in the criminal justice‘9ystem: What’s

~your view on that? " What do you think is more

appropriate, given all the faétbré;.putting
somebody on probation first with an opportunity'to- 
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turn around their life, with the idea that this

. sword of Damocles is hanging over their head in

terms of a revocation'proceéding, of pﬁttiﬁg fhém 
in prison first and then supervised release after'.
prison? |

MR. McBRIDE: My sense is, although I'd
like to sée the numbers, that consequences
initially with subséquent supervision and contiﬂued
consequences is more -- is going to bé.more-
effective and was more effective than, "I'm really

serious this time and next time you're really going

to get it.n"

COMMISSIONER CASTILLO: So then your

’presumption is that there is somehow a deterrent

effect to the penalties and the consequences that
word gets out, because I know that nobody’s out

there reading these Federal Sentencing'Guideline

bHandbooks, but you’'re just saying that word gets

out? ’

MR. McBRIDE: I donft think word gets
out. I don’t think it happens until after the
offender is dealt with. I think in terms of_thé
offenderfs chances of nof being a reéidivist thafz
you’'re going to -- that if yéﬁ looked at the
statistics, YOu would sée a siight increéée4ove:
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rehabilitation on somebddyithat's‘had cohsequences,
then éupervision than opposed to the free bite. I
know I don’t have much time, but I would like ---

COMMISSIONER SESSIONS: Cah I just test
your memory just a little bit'fufther, because 1’'d
like to go back to Judge Johnson’slqﬁestion to

you. Essentially what you heard today for much of

the‘morning was expanded judicial discretibn; give .

Judge Piersol some more discretion so that, sure,

he can impose a strict sentence, but he also can
reflect the individual néeds of a particular
defendant and of a particular yictim. And I guéés
in light of your comments about the guidelines,
what'’s your response to people who say, "There
should be some more discretion, not necéssarily
that you reduce sentence because of intoxication of
the defendant"?

COMMISSIONER KENDALL: Whét.he's-asking is
do you trust Judge-Piersol?

MR. McBRIDE: As Judge Piersol knows, I

‘trust him with my life.

COMMISSIONER KENDALL: Well, fight now
he’s going to trust him.

MR. McBRIDE: Every one of the judges in
this room,.ybu know, much like -- it’s much like

THOMPSON & THOMPSON REPORTING, INC.
1-800-456-0831 (605)348-8610 FAX (605)343-6842




10
11
12
13
14
15
16
17

18

19 .

20

21
22
23
24

25

96

- when they do the surveys, everybody dislikes

lawyers, but they like the iawYer they know. I
love the judges I know. |

No, I think that?s thelproblém Qhen’you
engage.in this discussioh is how do you tufn.to a

judge like Judge Piersol who’s just magnificent, I

can’t begin to tell you what a joy it is to

practice in front of him, and say, "Does that mean

we should get rid of discretions because some other

judge may or may not be that good?" I don’t know
the answer to that. That’s a congressional
determination.

I will say there are some areas whére I
think that -- and probably in these asséults,,the.
bottom énd of the'guidelineS'could, without much
damage, be lowered. I believe that, but I don’t
believe there ought to be -- I don’t believe there
ought to be the free bite any longer; everybody
gets a free assault.

COMMISSIONER O’NEiLL: Is that still the
case-with respett to the~state system, that people
are still éetﬁing a'frée bife of the apple?v

MR. McBRIDE: 'Yeah} what they probably get
and what they'sometimes gdt here was the reduced
plea td a misdeméanor their first shot, their first
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go-round. I think Bob and I talked --

| COMMISSIONER O'NEILL: Bécaﬁse what might‘
be an interestiﬁg comparison is looking ét the
degree of recidi?ism among those people who'gétvthe
first bite of the apple and whethér'br not they
violate parole or probation vis—a—?is those people
in the federal system Qho don’t, because I imagine

there are two ways to look at this problem, right?

You could say, "Oh, those Federal Sentencing

Guidelines_are too tough with the beople at the.low
end,"” but you could also flip that, as I imagine
Ms. Pecora might suggest, and say, "Gee, aCtﬁally:
the problem’s not with the fedéral system, but the
problem’s with the state system.in not bringingrthe:
hammer down hard_enqugh and soon enough."

MR. McBRIDE: I think,vProfessor, I woﬁld'
say if you show me that a person who abuses an
Indian child inkIndian country geté‘mbre of a
sentence than someone in state.court, I would
without‘shame say, "What’svwrong with the state
court?"” So I think that’s a good pdint.

if‘I'éould very quickly,_becausé this iér'
something I feel is impoftant, and it has to do
with the area of domestic abuse where y@u have an
assault With a dangerous weapon or an assault

: THOMPSON & THOMPSON REPORTING, INC. -
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resulting; As you know, acceptance of
respon51b111ty can rarely be glven.when there is an
obstruction of Justlce points given. This prov1des-
peculiar problems in the area of domesﬁicAabuse.

We didn’t used to prosecute those, you know,
because the victim would -- she’d keepAsaying, "No,
I dohft want to prosecute. I fell down the

stairs," or as Roddy Doyle’s book, The Woman Who '

'Ran Into Doors, "Yeah, I ran into doors."

It was only recently that'—- well,
Prosecutcrs elsewhere understood ic.' . It was only
recently I understood the dynamlcs going on in
domestic abuse. That this is a long-term procees;‘
how the woman will often recant her testimony; how
she'won't wan;rtb ge through with it; how
obstruction is virtually part of the dynamics in
every one of these family situations and other
members.of the‘family. |

So almost every domestic abuee cese'ycu;'
have, you can have the defendant haviné said, "Tell
them you walked inco the door. Teil them yeu'did -

this." Once you get that, you'rebgoing to have

obstruction of justice And under the readlngs I

have heard, certalnly not with Judge Piersol --
JUDGE-PIERSOL: You re f1ve mlnutes
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beYOnd.

MR;'MCBRIDE}' Excuse mé. EXtraordinarY'
cases is what the commentary,séys, extrédfdinérf‘
cases adjustmeﬂts. I-Qould-aék thatvthere be a
recognitidn that domestic abuse provides a
particularly‘rich.énvironment for a finding‘of
extraordinar? cases because of its nature. i'm;‘
sorry, Judge Piérsol;

| JUDGE PIERSOL: Nb, ho. I would have one
commenf witﬁ regard to, you know, whéther the South
Dakota.courts haVe a right or not. There’s a
Departmenf of Justice study that I got from
somebody, and it was done about fhree or four yeérs
ago, that shows that for reasons they were trying’

to figure out, but really didn’t, the rate of

incarceration in South Dakota is very high.‘

You look at Nofth Dakota( a similaf-state
in terms of socioeconomic climate and a vafiety'Qf
other things. The incarceratidn rate_betWeenvsbﬁth 
ﬁakota and North Dakéta is vastly different. It is
much loﬁér in North Dakota;:

COMMISSIONER o'NEiLLQA Ahong the
non-Indian populatién, the‘Indién populationbor
both? |

JUDGE PIERSOL: Overall with regard to the
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populatlon that is in the South Dakota State penai
1nst;tut10ns, and 1t is hard to understand why, but
I just wanted to mentlon that 1n4case you thought
that the South Dakota'judges and‘the legislature
were being passive. Anythingtbnt;’we havé a nery
high rate of inaarceration.

And now we go on to Robert Van Norman,

who’s the Head Public Defender for the District of

" South Dakota. Before he became the Federal Public

Defender, for many years he was a practitioner
specializing in criminal defense law in Rapid City
and a very, very excellent criminal defense lawyer
with a tremendous reputation, and we were fortunate,
that he applied for the position which has been
only recently created.. We frankly had substantiai
problems with the adequacy of representation from
CJA counsel, frankly in large part due to the
guidelines, but that’s another story. |

Mr. Van Norman.

MR. VAN NORMAN: Thank you, Judge. Judge

Murphy, panel members -- or'chmission members,
rather. I've seen "panelﬁ~sd many timeés today, I'm
' starting to repeat that. It’s nice to be in'thiS‘5

courtroom and have the opportunity to talk.to”you.
I've submitted written Comments, many of Wthh I’ ll

THOMPSON & THOMPSON REPORTING, INC '
1-800-456-0831 (605)348-8610 FAX (605)343- 6842




10

11

12

13

14

15

16

17

18

19 .

20

21

22

23
24

25

101

try not to repeat,bbﬁt I will some becausé i think
they do bear repeating.

It’s also nice to be in this courtroom °
when I don’t risk being overruled.’ Thét;s fairly-
unusual. |

JUDGE PIERSOL: Don't be to§ sure.

MR. VAN ﬁonMAN: You’'re just the
timgkeeper, I understénd. At any rate, oné thing
about victims, mf assistants, there are jhst six
assistants that I have in three offices across this
district, so when we look at our'oppdftunity'to
confront the U.S. Attorney’s Office, we have to use
our resources very carefully and select cases that
we want to take. We take most cases that come in
the»door, obviously, and that the Coﬁrt approaches
us on, but we have a heavy burden Here'in this |
federal system for many of the reasons that have
been alluded to alréady.

But with regard to victims, I want to
mention'this and then move on because i am aﬁ,
advocate.' I don’t pretend to be aﬁytﬁing else..
I'm not a statistician, I'm notnanvacadémician, I'm
an advocate;. And the thing about v1ct1ms is that
there is a restorative Justlce movement that is
starting to take hold-in this district, and I look_,
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at it this way: If my clients can benefit from
participating in the restorative justice —}.

sometimes'you.have to lead them to drink, thatﬁé

Afine, and I'm talking about the horse to wateriand'

not alcohol -- and they can get credit for
participatipn in the festorative justice movement,
excellent, and that to me may yield something down
fhe road for my clients and certainly for the
victims that they don’t have an opportunity td 1ook
at or be involved in at this point.

That really is a factor that would be

‘unusual under the guidelines for judges.to consider

at the time of‘sentencing; that they were willing
to -- of course, judges have the opportunity to
look at séntences agéin after they’'ve been imposed,
and there’s some QUestion about the timing of
restorative juétice and wheh it’s best, but that
certainly would be sbmething that I think the
commission could consider because it does somethihg
that we don’t do otherwise.

I can apologizé until I’m'blue in the facé
to victims. My clients oftentimes are inarticulate
and ihcapable and can’'t gd to those victims. There
was mention earlier made oﬁ a victim Who haé
approached by the mother of an offender.
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Ms. Pecora, I believe, mentioned it, and she did
half of it right. She apologized-for-her child and
the offense he had committed. And:then the next
part was, of course, wrong and that prdbably was a
negative yield fér the offender in that instance
because that would be véry easily obstruction
attributed to him. |

Okay. That aside, these ate theAthings I
really want to address. Firsf of all, I want to
féll you that I éome heré with 88 years of

collective experience as a criminal defense lawyer

and I'm absorbing the expérience of my attprneys in

my office. I have an experienced staff and I used
them, I talked to them and talked to them
extensively before I came here.

Another thing I want toAsay about my staff
and my 6ffice is this: I‘would be delighted if a |
Native American were the Federal Public Defender
insteéd of me. This is}an Indian country office.
Virtually 90Apercent of my clients are Native‘

Americans. Maybe-in the future and hopefully in

- the near futufe, that will changé. I have one

AsSistant Federal Defender, an excellent trial
lawyer, who is an enrolled member of the Oglala
Sioux Tribe.
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That having been‘said, I want to tell you
that there are -- thére was a mission I was divén
wheﬁ Judge.Murphy wrote to me, and;théfvwas about :
disparities, and so @ost of my comments réally' |
address the disparities between ﬁhe state and
federal systems that the judge had asked about;

The first thiﬁg I think-the-cdmmission
needs to understand -- and by the way, Irthink the .

disparity between sentencing options that the state

~allows and the federal system doesn’t allbwr

essentially should be considered by judges, but the

first thing about the disparity is that it is

structural. It is very clearly structural. The
whole state system allows in this state -- it’s the
only one we're talking about, I believe -- in this

state allows a huge amount of discretion to

sentencing judges in virtuaily all cases. There

rare a few mandatory sentences over which state

judges have no control. They are very few: Second
degree.murder which is mandatory life. First
degree murder which is mandatory life. Drug

distribution cases, there are mandatory minima.
However, the problem with that is this:v If you’'re-
combaring again, the judges, upon,making written
findings, can waive even»the méndatbry(midimum
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sentences on drug distribution cases.

| My clients sit in countydjails throughout
this state and compare day-to- day what their
counterparts,_oftentlmes other Native Amerlcan
offenders in the state systenm, receive. That has a
huge impact’On their understanding and their
feeling that they;re being unfairly treated.‘ It is
a fact, and so that is a sentenCing fact. o

The sexual assaults, which is a hot button

topic obviously, and it’s something the commission
considered:earlier this vyear, and I was happy to
have an opportunity to write the commission about
Amendment V with the.various sexual assault
proposed guideline changes. Sexuai assault in tne
state‘system is also vastly-different than it is in
the federal system. The state system here allows,
but for one or two exceptions, again absolute |
discretion on sentencing to the sentencing-judges.
Now when I’‘m talking about absolute discretion,
we{reAranging from zero to a maximum numberlof |
years. We’re'also ranging.to a smorgas -- or .
con51der1ng a smorgasbord .esSentially,‘of
sentenc1ng optlons such as what are called deferred

prosecutions. We talked a little about the falrly

incoherent program with regard to pretrlal‘
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diversions that exist in this district.

COMMISSIONER JOHNSON: Would you suggest

'glv1ng more dlscretlon to federal judges in these

i

criminal matters?

MR.‘VAN'NORMAN:' Abso1utely. rThere’s just
no queStion in my mind. I've practiced under both
systens}‘both state and fédéral, and prior.tq‘thev
guidelines being instituted. You kndw,'thé'one.
thing that struck me, Judge, in law school ——.and Ir
nént_to law $chool nhen I nas a little older, and I
didn't mean to mislead you witn the 88 yéars of
experience;

CHAIRPERSON MURPHY: It got everybody’s
attention. |

MR. VAN NORMAN: Right. I’m remarkably
well-preserved. But 6ne thing'thatistfuck me about
U.S. Supreme Court decisions previously was that
there was 1nd1v1duallzed sentenc1ng,'énd in Indian
country I think that is just. 1ncred1b1y 1mportant.
We have -- and‘the trlbal chalrs have talked about
it Much more eloquently and adequately‘than It
could. We‘have hnge dégrees or levels 6f.
unemployment. The poverty réte is.sométhinévthét?
for most of ydu, yon‘can’t even pndéfstand. I?ve,
worked in teneﬁent~aréas in St’ Loniét I'vé'wnrked
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in VISTA ét different placés'aroﬁnd thelcountry; iﬁ:'
New Mexico and Texaé, béfore I wés ever a laWyer;,
and the poverty that I éée Oﬁ the feservations here
is striking in comparison. That ié:thé first.
charactérisfic of the situatipn that I think that
you need to be ab1e tQ take into consideraﬁion as a
sentencing judge. |

Chapter 5, Section. 8 -- or H, excuse ﬁe,
of the guidelines, ties the'judge'é hands on a
number of things. They are both prahibi£ive -- énd

I'm speaking to the choir, 1I know; but I'm also

.wanting to address other peopie. It prohibits

certain considerations like socioeconomic
background. ' That implicitly‘destroys many
opportunities for my clients;

| Getting-badk to the state system agaih[kI
can’t again emphasize how different it is. I
mentioned suspended impositions of Caniction; ”§ou
talk about funding‘and Opportunify to have ijs * 

later and what a conviction does to a person on the

reservation. It’s true. A suspended imposition of

conviction under the state'SYStem,”whidhlis- '
available in all but a fehvcases, isijus£ tha£;?
You complete the probatidnary periqd, you'havé'ho
conviction at the end»Of'that probatidnary pgfiodu'
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That’s a matter of“grace. That’s a matter of mercy
that the system should extend that it does not in
the federal systenm.

There are other ranges of options that the
state judges have which obvioﬁsly impaot my ' |
clients’ perceptions of what is going on, and'inf'
addition to the deferred prosecutions, suspended
imposition of conviction, there’s also a creature
known as suspended execution of conviction; A
suspended execution of conviction works this way:

I plead guilty, I'm sentenced( I don't goAto |
prison, but I have a conviction. Durlng the flrst_
year oftentlmes under the state system,.lf that'
offender is doing well, the Judge.w111 convert it
to a suspended imposition of conviction and
continue the probation under the same terms. Again

that’s an option we don’t even begin to see in the

‘system federally.

I want to talk a moment about another form
of sexual assault that I know the»oommission wiii
be looking at and that is incest. There’s no

question in my mind, based on my experience and the

information I’ve been provided by a local expert by

the name of Dewey Ertz who- I ve wrltten about in my‘
submission who, by the way, is an enrolled member
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of the Cheyenne River Tribe and has a Doctprate,
excellent therapist:and author that the probation
office here frequentlyilooks at. His statement is
firmly about incest that the offenders.are‘ |
treatéble unlike pattern activity for pedophiles;
and they should‘bé treated differently.
Unfortunately, because of the huge rangelof_factors
on the reservations, incest is a fact. It’'s
soﬁething that should be dealt with obviouély; but
dealt with with the humanity of the offenders and
their backgrounds in mind while this is being done.

finally I want to say this, and i think ﬁy
time must be apout up; 1is that correﬁt?

JUDGE PIERSOL: It is, but just.

MR. VAN NORMAN: Okay. Thank you. 'That_
the 5H factors need to be changed. I beg.you to

really seriously consider changing them. The whole

"history of Indian/white relations is terrible. i{m

ashamed. What we do under the guidelines
perpetuates the same problems that we’ve visited'on

these peoples because all those considerations,

socioeconomic, history, alcoholism, all of these

factors cannot be considered.
I really appreciate you being here, and :
the one last challenge I would give to you is to
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visit Pine Ridge while you’re here. Please do so.

‘Thank you.

’.CCMMISSIONBR OfNEILLf Dbes.the staté, for
other than specific intent qrimes, allow aicoholism
as a defense?

MR. VAﬁ’NORMAN: -Diminished capacity ‘is a
possibility. »

COMMISSIONER.O’NEILL: Iﬁ specific intent
crimes or general intent crimes?

| MR. VAN NORMAN: Specific inteht crimes.
It’s a possibility.' There’s also -- .

COMMISSIONER O’'NEILL: So it’s really no£
used in the state then much either, I would
suspect?

MR. VAN NQRMAN? No, the reality is
there’s an instruction under state law that
voluntary intoxication is to be put into thQ
context that it should be, and so.it’s.really a
minbr consideration as a defense.

COMMISSIONER KENDALL: éould I uﬁderstand
one thing from what you said from the author that

you cited? Are you saying that incest in Indian

- country is a cultural phenomenon?

MR. VAN NORMAN: No. It’s a recent
phenomenon based on alcohol and situational ¥j the

. THOMPSON & THOMPSON REPORTING, INC.
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circumstances are-situational.

COMMISSIONER CASTILLO: You mentIoned'a
lot of-prooosed changes in the guidelines. Let’s
move away from that for a.secoﬁd, and I know how
difficult it is to have undertaken a new creation
of an office and working with out51de counsel.
Perhaps is there some type of tralnlng that we
might be'able to assist you on as a commission with
regard to the sentencing gﬁidelines which are
complex to deal with that would be of assistance'to
your office and those attorneys that work with your
office?

MR. VAN NORMAN: Yes. My attorneys have

opportunities to go to national seminars, which is

a wonderful thing, but they haven’'t had the
0pportunity to.work‘directly with commission
members, and that alone would be a huge benefit.
The panel attorneys in this-distriot are'very'

Willing to take the cases and they’re willing to

'attend-trainihg, but you about have to come here,

you know, unless money is availabIe otherwise.
When the guldellnes were 1n1t1ated your

staff came out. .~ This was in 1988 or 9 that there

was a seminar here. - It-was very informative. It

was '‘a one-shot deal and that was 1t. So I would
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encourege that, you 5et. |

: CQMMISSidNER CASTILLO:' So you tﬁink‘the
time is ripe to have another trainihg seseion out
here in South Dakota?

MR. VAN NORMAﬁ:‘ Yes, I do. I‘d do
anything to help.-

COMMISSIONER KENDALL: Could I follow ﬁp
on that, because I was going to save it till the.
end and I.know we're all pressed_for time and.all,
but I was going to say -- and certainly Tim’s
probably over there cringing as I sey this, but I
know the Training and Education Divieion.of the
U.S. Sentencing Commission -- I am hearing_the’
words of William Kindle earlier; that was when we

first started this morning, not all of us trek out

here and sit and all smile politely and listen, and

then everyone go back en home and nothingvcome of"
this, but that is something that could be doable ie
increased training in the area of eenteﬁeing
guidelinee for panel attorﬁeYS

And I was 901ng to bring thls up at the
end, but the current president of’ the Natlonal
A55001at10n of Crlmlnal Defense Law&ers is a fellow’
from Houston who'I know, and another thlng that'
mlght be possible is us maybe to get together and
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look.at_thié would be of use to the pane1 attOrheYS
is trainingAfor -- maybe gét some volunteers.froh
the NACDL to come to South Dakota to'put on some
type of'tfaining.

From what.I7m hearing, the problem seemS-.
to be that what’s coming out of Indian country aré
historic street crimes; that you may have people
who historically. have dealt with histofic federél
cCrimes might not have that tfpe of training. So
it’s a different kind of animal to try to defend
those cases. So I really think that it’s kind of"
the implication of Ruben’s question that the area
of training for the-lawyers that répresent Native
Americans is sométhing that we~couid do sdmething
about reiatively easily.

COMMISSIONER JOHNSON: Do you think that
should not be just limited to six members of your
office, but expanded to other defenselcbunsel?‘

MR. VAN NORMAN: Yes. Oh, yes. Yeah.
No, I mentioned my stéff in paséihg.

COMMISSIONER JOHNSON: Other lawyers?

»MR. VAN NORMAN: .Yes.

COMMISSIONER O’NEILL: Do ydu“feei 1ikef
the community generally -- because uéﬁally we
assume when we’ve got laws, criminal laws

THOMPSON & THOMPSON REPORTiNG, INC.. o
1-800-456-0831 (605)348-8610 FAX (605)343-6842v




10
11
12
13
14
15
16
17
18

19

20

21
22
23
24

25

114

especiqlly, ﬁe'assume that the community, whethef
they do és a mafter of fact or not, you assume sorﬁ
of 'defacto that peoplé are apprised:of fhose laﬁs
and the penalties ta a certain degree. Do you find
that the clients thatvygu deal with and work with
on the Indian reservationé, that they have a pretty
good understanding of what they’'re going"to get
popped with or the severity of thg penalties thét
they’'re going to be facing and circumstances?

'MR. VAN NORMAN: None. I’d say no and
none. You know, they don’t have any understanding
and they really don’t have any ba51s for that
understandlng, I don’t even think Mr. McBride Qas
really saying that it had a deterrent éffeCt
generally word of mouth, wére-you, because I don’t
experience that? |

MR.-MCBRIDE: No, the deterrenée.comes
from sentencé first, probation after; not from.any
sense that‘people know what they're gettiﬁé
themselves into, no. o

CHAIRPERSON MURPHY: JudgeiPiersol,vdo you
want to introduce your final.paﬁeliét?

| JUDGE.PIERSOL: Yes, thank you. The finali
speaker is Lisa Thompson who's the ExecntiVe
Director of the Child Advocacy Center in
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Ft. Thompson who is also anﬁeﬁrolléd member of the
Lower Brule. Ms. Thompson.
MS. THOMPSON: I would also like to add

that I'm not only the Executive Director of the

Cchild Advocacy Center, but also the domestic

violence shelter, and I’'ve been there for over ten
years. So I'm going to be speaking basically a lot
of experience and personal experience as well, not

only on behalf of victims,vbut.as a victim myself

'as well. And I would just like to say, I would

have to agree with Marlys Pecora.on thé statements
that she made and also as faf as with whaf
Mr. McBride spoke about earlier. _And I just wént_:
to say that, too) I'm feéling really nervous figh£
now becéuse I really feelrlike‘——- |
COMMISSIONER JOHNSON: Don'ﬁ'be. We're

all family. |

| MS. THOMPSON: I understand what it’s like
to -- it's too bad that not evérybddy can
experiénce what it’s like for a child to be in‘
ffont of a whole jury,.and so --.and being'here ,
right now, I've neQer had to %— well, I've had to
sit in front of a ﬁury before; but.as far as thishv.
is somewhat very intimidatihg, and if<other-peépl§
could experiende this and know whaf childrén;-child
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v1ct1ms go through and what thelr mothers go
through as well is very intimidating, and that is
why somet;mes a lot of victims d0-not tend to come
forward because of the intimidation and threats.
But I woula like to -- I would like to
read a little bit of some of the reeearch that I
have read. Research has compared —f';’m going to-
be talking both about domestic viOlence and child .
sexual abuse. Research has compared'batterers
participating in treatment with thcse nothtreated
They found that the group treated appears "to reduce

re01d1v1sm One study found that 40 percent of

treated batterers used violence two'years after
treatment, while 40 percent of the match ‘group that
d1d not receive treatment contlnued to use
violence. | |

Another-study found that substantial
reductione in violence and psychological abusive
behavior occurred in the.first three months Qf-
treatment, and 70 percent of the womenfpartnere
reported that they were not being -- they were not
being bothered one year post treatment.

In the third study, 63 percentaof the'men'
COmpleting treatment were not»uSingmvioience six
months after treatment, whereas Sd perCent'of the‘
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non-treatment batterers reﬁained violence-free
(sic) . |

Research has shown that 50 percent‘ofev
batterers also'abuse their children, so when
batterers are arrested, children are also
protected. Research has also shown that the
majority of children from violent families‘alfeedy_
witnessed their fathers -- tﬁat their fathers
deliberately arrange for children to witness

violence such that those role models perpetrate

violence into the next generations. Boys who

witness their fathers battering their mothers are
ﬁhree'timee more likely as adults to hit their
wives, and sons of the most violent fathers have a
rate of wife beating 1000 fimes greater than sons
of nenviolent fafhers.

There is some evidence that girls frem
violent homes are at heightened.risk.of being
battefed as adults; Children whp witness ebuse
frequently evidence behavior of somatic and
emotional problems similar to fhose experienced by
physically abused children.e_Preschool children
often Become intensely fearful, nightmares,
sickness.. Older boys become aggressive, fighting
with siblings, schoolmates, siblings and have
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temper.tantfums.

Abuse of children by batteréfs_may.be more
likeiy when the marriage is dissol?ing, the couple
ﬁas separated and the husband and the father is
highly.committed to continue thé dphinance and
control of the mother and the children;"His
struggle to dOminéte her may increase, and up to
three—fdurths of domestid violence cases repéried
to law enforcement are due to'the,womah leaving the
batterer. 70 béréeht of battered women seeking 
medical treatment sustain injuries while leaving
the batterer.

I would-just like to say on this behalf

that we don’t have -- 50 percent ofrthe cases in
South Dakota in 50 -- 50 percent of women in South -
Dakota -- well, let me see. Okay. The shelters in

South Dakota, of all the women, 50 percent of them
have been Native American women that are shelfered
in the State of South Dakota, and I do not think
that -- of our sentencing does not reflect that,
that théy ha&e Seen proseéuted or sentenced on
doﬁéétic vioience or the assault charges.

And I think that the sentencing needs to

include a batterer’s reeduéation, and there needs

_to be rehabilitation so that tribal members can
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~come back and be good tribal members and give back

to the community. And that we don’t have‘jails ==
our jails are not big enough on our reServations,
at leaét thé ones on the Crow Creek and the Lower
Brule Reservation. I work on the Crow Creek
Reservatioﬁ; but I’'m ‘enrolled on the Lower Brule
Reservation which is 15 miles from the Crow Creek
Réservation.

We deal with many of abuses that we’ve
deéit with. We don’'t have a problem as far as for
child sexual abuse that are'ﬁrosecuted in Indian
country. However, I think that the serious
domestic violence cases are nét prosecuted or evén
the fact that the sexual assault of Women} you
don’t see many of those caSes that go federally.
Often I have found.that sometimes, and i’m‘now
speaking -- I've talked to other advocates across
the 'state in Indian country, that as faf as a lot

of cases of sexual assault are not prosecuted when

they’re being investigated. That sometimes when we

talk about alcohol, that there is alcohol abuse.

And I think one of the things that -- the reason

why some of the cases with women aren’t prosecuted
is because they say they were drunk and they don’t
want to prosecute those cases. However, there --
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. and I‘'m not saying that there haven t been cases

that haven t been prosecuted because I know that
there has as far as on our reservation where there'
have been cases that have been chargedifederally
and have went and they have been sentenced.

" One of the -- as far as the,federal_
prosecution goes, I really'believe that for our
women and our children that that is just their only
hope. That is just their only lifeline besides the
battered women’s shelters or child advocacy
centers, and we are the only child.advocacy center
on the reservation in the State of South Dakotalat
this time. But sometimes we are their only hope in
seeking justice.

| Sometimes a lot of these -- a‘lot of

people do not want to come forward because of the
fact -~ the mere fact that the political people who
may be in the'tribal council, many victims that,
like I said, we are their only hope} That when it
comes time that when their questiOns are -- when
it’s going to go federal is that they don't.get the
community support. They don t get the support from
the tribes. We are their only hope..

It saddens me to say that even though in
Indian country we say our children are sacred, our
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Women-are sacfed} théy arevnot held sacred. You
know, we have to livé it. We can't 5ust say itf 
we’ve got to do iﬁ;.énd I'm speaking from the
heart. I’'m speaking for woﬁen. I;m-speaking for
childrén who I've séen throughout the years who
I’ve seen hurt. | |

I've seen women who ha§e tried to commit
suicide, children fhat are suicidal. On |
reservations we know that'suipide is seven times
the ﬁational rate.—— seven times more than the
national rate on réservations, and we éil know.that
on_the_reservafions how high our suicide rates are,
and I really truiy-believe a lot of it is because
of domestic violence and sexual assault that is
happening.

I believe that if we prosecﬁte, fhat if
proseéutions is brouéht more for batterers, I think
we're going to.beﬁprotecting those children as
well. We're going to be protecting some'of thoser
children from committing suic¢ide. We’ve had ﬁény
young children‘thatvhave huﬁg themSelves in the |
last four Yearé, We've had three domestic vidlenéé
murders on the Crbw Cfeek‘ReServatibn'and we've had 
three murders on the Lower_Bfule keServation.

And it’'s just -- it saddéns mevthat aé fér:
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‘as I myself, my two daughters haﬁe been sexually

abused, so I speak from experience and know. I
know the feeling. I know the feeling of

hopelessness and helplessness; how it is to feel to

know as being a victim walking around in the

community trying to stand up for your chiidren, and

nobody elee'wants to support you or they’'re afraid
to support you. Members -- sometimes yeu're
ostracizedrfrom members of your famiiy. They ddn’t
want to come near you. Your Chiidren are cailed
liars. ﬂTheY're making up that story. No, that’s
not true. He would never do that." We look at,
"Oh, it was because_of-he was drinking, the drugs,
the alcohol." |

A lot of -- and again, I'm speaking from'
experience. A lot of times the'bet£ered Womeﬂ that
we have'cdme into sheltef, eometimes’the;battering
that has occurred was not dUe'to_tﬁe aicohol; a lot
of fhem weren’t drinking. Hoﬁever, thefeeére timee 
that when women have come ihto sheiter, Yeah, the
batterer was drinking. But-drinking ineenSifiee'
the battering, but it is not the cause of_the'v
battering, and neither isiitethe ceuse of chi1d
abuse or incest. And I do belieye £hat we have to
look at seme_type of reeducetion‘for batterers And
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some type of treatment programs'for’our family

members.,

As I said, I agfee with Ted'eériiér-whéh
he spoke about going to othef tribes. I-have Weht 
to a lot of national events and‘met'Wiph a lot of
other tribal people that I hear that‘theY do-;-
they want more federal prosecution. They don}t
prosecute as.many child Sexual'abUSe cases."Rarély
is it domestic violénce cases dorthey prosecufe.'

They don’t even have a relatiénShip,‘soﬁe]
of those tribes don’'t even have>relétidnships with

their U.s. Attorneys. I was shocked to hear that.

They won’t return their phone calls, and I think it

is one of the better things that the U.S.

Attorney’s Office has done is establish

multidisciplinary teams in Indian country because

that sets those relationships'up for those -- the
specialized where you have the people whb are .
working the cases to’come together,Aternsuré tﬁét
these cases don’t fall thrdugh the cﬁack beéause in
the'past those cases have-fallén_through the craqk
because of the --.because of,the police |
departments, because who was in.therél, It~may'ha§é
been a family member, close‘relétive‘orAéAfriéﬁd;
Some of theée did not get to.maké it up to fhe U.S}”
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Attorney’s Office. Some didn’t make it over to the

tribal court; Some of these were iest.

And I can say that the reason th seme of'
these cases have went federal before the MDT was
established is because we would always contact our
U.S. Attorney or Assistant U.S. AtterneYS, and we
had that relationship to talk to them and say,'"Dld
you get this case? Did you,know about thlS?", And
they wouldn’t have a clue about it, so they would
take that up and they would make sute that their
Federal Bureau investigatots or FBI agents wouid_
come. down there and investigate,these cases.

COMMISSTIONER 0'NEILL: Ms. Thompson?

MS. THOMPSON: Yes.

COMMISSIONER O’NEILL: If I could just ask
you, has the rate or the number of federal
prosecutions been increasing, say, over the last
five yearséy I mean, has there been a shift in
terms of bringing more of these cases into-federa1;
coﬁrt? And also, do the tribes also keep “
statistics for us to be able to look at to
evaluate, you know) what the situation was-like'
befbre 1987 in terms ef abuse cases, domestie

assault, sexual assault, incest,AvisFa—vis_sincej'

" the guidelines have been adopted and the harsher
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federal 'penalties have actually come into-play?

MS. THOMPSON: Well, yes, I believe that I

can say as far as -- I can say'that for child
sexual abuse caséS, yes, they have been -- there '
have been an increase. However, I say that’s'just

the tip of the iceberg because I don’t believe that
a lot of theseyéasés are becomihg-forward because
in our communities, when the other victims.do see
what theivictims go throuéh and their families go
through, they sometimes don’t tell. They Won’t say
anything just because of what happens.

I want to say also that because we have a .
high tufnoverAsometimes in.our police departments,
sometimes advocates have to educaté~police officers

-- that’s if they’ll listen -- as far as on what

they are supposed to do; that they are mandated to

_go and arrest the abuser. That also that when we

have rape victims, sometimes we are the ones to
tell them, "No, you can’t do that. That is for the

hospital to do. You can’t touch any'of that.”

Sometimes we are the ones -- we are the ones
educating them. I have police officers that ask 
me, "Please, we want some education here. We don't
know what to do. We get people coming and going.

'Tell us this, tell us that."
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So I'm -- and as far as those, like I

said, they rise, they go up and they sometimes go

down, and I think a lot of -- a lot of the cases
with -- well, like for instance -- oh, I want to
talk about a few years ago, we_ actually -- like I

said, we are a non-profit entity on the
reservation. The old council that got in, we had

——'they were trying to get rid df us and do;away

with -- do away with us and put their own people in

there because of the_fact that they have family
members that they want to protect, and they know
that because of us advocates being in the shelter,
We'll stick up -- we are the only ones that will
stand up for womenvand qhildren and go with them
into tribal court, into federal court, even if --
eQeﬁ in someAinstances, we do go into state court.
at times, too. But wé are their ;— like 1 said, we
are their only hope, and so it’s things like that
we have to fight for for the victims to make
sﬁre -- |

CHATRPERSON MURPHY: Judge Kendall, I
fhink, has a question, too, that he’d like to
direct td’you;A |

éOMMISSIONER_KENDALL: Well, it’'s agtuélly
whenever we’re thrdugh I had 6ne I want to ask
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Ms. Pecora. .
JUDGElPIERSOL: i would like td also
respoﬁd to that last quéstion, if I cbuid,'
CHAIRPERSON MURPHY: I didn’t mean to
interfupt:you, Ms. Thompson. Did I interrupt you
while you Were'in the middle of something?
MS. THOMPSON: Well, yeah, you did, but
nbw I kind of lost my train of thought. But I
would just like to say that, I mean, as far aé
here’s some of the other thingé'that I wanted to
pose. That as far as I know, that the staté does
have -- when people taik abOuﬁ this, I really do
think thaf'the state needs td up same of'theirs és
far as to be equal with the federal guidelines._
When you look at the state does ﬁave some areas
where they will prosecute alefyéar—old and a-
17-year-old statutory rape. In the federal court
we -- thét is not so.  If you have a 15 and a 17,
there has to be that four-year difference in thére.
And we’'ve alsq beeh’seeing —; the trend

has been lately is that there has been a lot mQre

_children on -- children that sexually abuse, and if

there’s even -- say, if you have a fiVe-year—dld
and a tén—yeaf-old, where’s that handled at? It's
not handled in tribal court and that’s not handled
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in fede:al court; -Sometimes the.stété doesnft know‘-
how to handie it.: State Social Sefvices 6r'Bufééﬁi
of Indian Affairs, they don’t havé treatmeht
facilities“for a ldt of ﬁhese victims.

So I'm just saying that we neéd a lot more
as far as looking at there needs to be’more |
education, treatment, batterers’ gfoﬁps, és far as
when pebple are sentenced, batterers, that theré» |
needs to be some type of education. |

The other thing is that federal_probatiqn
officers, I‘really beliéve.that thérefs not enough
of those to keép track of cases on the
reservation. We know that the guidelines'for when
people are on fedépél probation,'they have to stay
away from drinking establishments; they have to not
have alcohol;'drugs; any weaponé on them, and wé 
know thaf*a'lot of times, thié still does happen
and these aren’t followed up on.

| There have'been'Caées where T've ﬁad
victims that come in and said, "I know they’re on

federal probation." They have called up there}f

" We’ve had one case where a federal probation

officer told the perpetrator, "Stay away from her;
She is bad news." I mean, she called in to the'
federal probatlon officer and told the probatlon
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officer she was beat up, and this was the question

-~ or the thing she told -- what she told the

offender -was, "Stay'away'frOm her, she’s bad

news." And there was no consequences for what he
did while he was on federal probation.

So I think that -- I think that the

‘guidelines as far as child sexual abuSe and for

sexual assault and domestic violence, that they;re'
not toe-stringeht because, as Mariys Pecofa said
earlier, a lot Of'these_children and Qomen have to
live with these for the :eSt of.their liVes; What
has been done to my children, they have to 11ve

with that for the rest of their life, and .a lot of

- these victims end up -- we know they end ﬁp

becoming perpetrators themselves as_Well‘ They end
up going -- sometimes pefpetfating on others and1 |
getting ihto - = sbmetimes they ehd‘up going to_jail
as well.

So we need to take a leok at that, too.
You need to coneider>victims}' I would like to --
personally I would like to see more victlms speak
on -- }t s just too bad that there wasn’ t more
victims on the panel but I m hoplng that maybe
there will be more comments from them.

But I»also';— I w1ll g1ve you some wrlttena
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-- more written ¢§mments ffbm myself és far as
from the South Dakota Coalition Against Domestic
Violence and Sexual Assault: .Thénk_yOuvfor.
allowing me to.speak here this morhiﬂé..
CHAIRPERSON MURPHY: Théhk“you‘very much
for coming and being so open withvﬁé; Now I -know
Judge'Kendall has.aiquestion, and you wanted to
answer O;Neill's question.. | | |
| JUDGE PIERSOL: Yes. 'Somethingbelsevwith'
regard to what-Commissionér 0;Neii1'hddAaéked |
about. I became a federél'judge-in 1993, and in
1994 on, the prosecutions probably.roughly dQubled_
with regard to child sexual abuse. It isn’t;
beéause thére was twice as much because now Judge
Schreier, then United Stafes Attofnéj Schreier,'
came into office and it was a-law ehforcémeht pusﬁ,
and it didn’t have anything to-do with the
guidelines; it was a law_enfo;cement mafter; And
we see violence againét women.a¢t pfpseCﬁﬁiohs'ﬁhét
come before us, but as'to'how'many.come before'us'v
is a function, I beliéve,_of théAlawfenforcément)
not of the guidélines.n And-tbefe Hagn't‘ﬁeéﬁ,‘I.'
don’t-think,'any inadequécy;in thevgpide;ines with -
regard to our ébility_fo deal with'fhose-things{' 
COMMISSIONER O’NEILL: But was there much
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of a shift, say, post 1987, pre*1987 In terms of --
JUDGE PIERSOL: In prosecutions, yes, but

that’s a matter of law enfofcement., It doesn’t

have anything to do with the guldellnes.

CHAIRPERSON MURPHY : Judge Kendall -- we

are going to have to end with thlS panel because we

‘have another panel. Judge Kendall - you have a

questioﬂ?

COMMISSIONER KENDALL: I wént to
understand something because I've read_the'
materials and I read your statement phat'you gave,
and I don’'t waht to come away with tﬁe Qrong_.
concIusiCn that maybe some others.mey have, and
perhaps asking e victim’s rights advqcate'might'nOte
be the best person, but if yeu could, put yourseIf

out of that role and speak as a Native American.

~woman.

Given the alarming rates of victimization -

by Native American women, can you help me get a

handle on whether or not -- if I were to have a

candid discussion with the average:wpman'Iiving in
Indian country with regard to where,hef releaorI-I”"
place is in that culture versus'fhe role of women'
ininon—Indian country eulture? I.ﬁean 15 “:iikhéwi
that I'm not being very erticuiate about this}' Ifﬁ'
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trying to get a handle on would it be theHCOnsénsuS
among Native American women that thelr pllght w1th
regard to how they are treated by men in Indlan
country is different from how they would be‘treatéd
or women are tieated in the dominant culture, I
think, if I'm using the right terminology?: Does
that make sense, what I’'m saying?

MS. PECORA: I’'m not sure that I
understand your question. . Are you asking.mg --

COMMISSIONER KENDALL: Afe the
victimization rates_that are off the charts as
suffered by NatiVe American women, is tﬁat
cultural, in your judgment[‘and what wouid the
average Native American woman fell me, to gnswer‘
that question?

MS. PECORA: I’'m not speaking as a victim
witness advocéte with the U.S. Attorney’s Office.

Vlctlmlzatlon of Native American women is not

‘cultural. They are supposed to be culturally
- treated as a sacred person and_well—respected‘-

'becausé they have the ability to give life.

COMMISSIONER KENDALL: Then why are théy
not, in your judgment, because the statistics séem‘
to indicate they’re not?b |

MS. PECORA: 1In my personal judgment, I.
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think that somewhere along the iines,.all of the
culture lost some of their sense of identity, and
we’'re losing some of the cultural practices,
traditional cultural practices, and a lot of the
things that i am doing in my job that go beyond the
scope of my duties as a victim witness advocate is
to try to bring some of the cﬁlture back to the |
reservations that I work on through crime

prevention programs where we ask some of the Lakota.

"elder people to come in and do talk to the children

about fheir Lakota roles. I thihk the reservations
themselves are starting to get‘baék'ﬁo that as |
weli. They haQe some -- in the school systems some
immeréion programs where they speak Lakota, fluent
Lakoté, nothing but Lakota in the ¢lassroom td try
to getvback some of that'and get a balance béCk to
where we should be. Does that answer your
question?
| COMMISSIONER KENDALL: I think so, yes.'
MS. PECORA: Okay. And I'm not sure that,

working in urban society as the executive director

in Pierre, South Dakota, that Native American women

are suffering at the hands of their abuser more
often than they are off the reservation. I think
they’'re just becoming stronger and coming forward
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and saying'—— talking aboﬁt'what's happening to
theﬁ. | | |
_COMMISSibNER KENDALL: Well, I wanted to
make sure thaf I wasn't coming éway with the
message, because I was kind of hearing from
Ms.-Thompsoh that apparently -- and I dén't want té
speak fqr SOmeoné, that you would see -- or wbuld;
you see the role of the sentencing guidelines‘as |
protective of women and children in Indian country,
and‘thefefore, we shouldn’t -- despite ofherrpoints
of view that we heard, We shouldn’t change a thihg,
Speaking"for yourself? I meén, what’s the message

we should_take from this?

CHAIRPERSON MURPHY: This will have to be
the last word as far as this panel goes because
time is afleet;ng, and we dd have more té-hear
from.

MS. PECORA: "Again, not speaking as an

employee of the U.S. Attorney’s Office, but

speaking as a person, yes, that thére have to be

some consequences for‘béhaviqr; that alcohglism'or
poverty cannot be used as reasons fof‘a petSon
committing a qrime.A I mean, a lot;ofrus grew up in
pbverty stridken homes and‘have"beén surrounded by
aléohol and'chOSe not to lean on thétt And it is
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protective when somebody who is a violent pérson_

like SOme>of the people that I referred to in my

statement is téken out of the community. 'Therefs.a‘
méaéufe of safety in that. |
CHAIRPERSON MURPHY: Well, I want to thank
this panel very much; It’s been very helpfﬁl; and
we’li take a five-minute break before the next
panel.
(A reéess was taken from 12:12 tov12:26.)

CHAIRPERSON MURPHY: We’ve come here

‘together to hear from the people here, and so I

have to end everybody’s good time and chatting with

each other to bring us back to our final panel. I
did want to say that Judge Kornmann has -- thank
you. As part of the record, Judge Kornmann --

Judge Kornmann, you should be a good example here.
What -- “

JUDGE KORNMANN: My chief judge was
speakiﬁg to me. | | |

 CHAIRPERSON MURPHY: What I wanted to say

is that we'have your article for the.Federali.
Sentencing Reporter,‘and we will be making that
part of the record just like all of the other .
materials that have been giQen to us.

JUDGE,KORNMANN:',Thank.you;
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CHAIRPERSON MURPHY: And in the meantlme,

we’ve discovered that some people from the

‘Unlver51ty of South Dakota that are 901ng to be

working on the study are also here, so I’ ve asked

the dlrector to sit at the table w1th the people up

‘here because Judge Johnson will then be able to ask

his questlon.  But first, Tom, would you introduce

the panel here?

MR. PECKHAM: I once again have the

privilege of being up here to enforce the time

limits, and we will start with, I believe, Terry

Pechota who’s a private practitioner here in South
Dakota. Terry?

MR. PECHOTA: Thank you. I was the United

'States Attorney very briefly from 1981 to about --

no, actually from ‘79 to ‘81 under President
Carter, and so I do have a little experience in the
field of'prosecution; I also'amva‘member of the

Rosebud Sioux Tribe and I practlce criminal law and

'c1v1l law here 1n Rapld C1ty Been pract1c1ng in

the state for about 30 years.

| I think the -- you’know,_we've been
talking here about'disparity‘in sentences and how
the sentencing'guidelinestcah_be'éhanged, and I'd
like to change directions a little bit and talk
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about the ultimate answer to this particular
problem, and to do that, you have.to uhderstand a
little bit about»why we're all'here‘and Qhere do we
get this jurisdiction in federai court ovet indian.
country. | | -

I don’t know if many of you have ever

heard of the case of ex parte Crow Dog, but before

that case was decided by the United States Supreme
Court, we handled all our criminal'affairg and
criminal offenses as tribalmatters} ‘Crow DOQ
killed Spotted Taii, and the Supreme Court said
that there was no jurisdiction because it was --
the treaty left that to the Rosebud Sioux‘Tribe,Amy
tribe incidentally, and there was an uproar over
that and we finally have -- we got the Major
Crimes Act‘that used to be six or seven and now
it’s expanded into the Major Crimes_Act and the
Minor Crimes Act and almost any other kind of»
offense that’s committed on Indian_reserVations.
Now I think the answer to this question

is, and I think that the people that are maklng the

,pollcy have to at some p01nt in t1me really glve_j

some thought to returning some of the»juriSdiction
that was taken away by the Major Crimes Act to the
tribal courts, and that could be done on ba31ca11y
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a selective basis, picking a partiéﬁlaf triba1, 
court.and maybe as a pilot ?roject)npickiﬁgiéli

tribal courts in the state or dealing with a11',
tribal courts across the board.

If the tribal court justice systems had -

the money that we were putting into prosecuting,

.judging and imprisoning American Indian people, we

could have the very best tribal couft systems baf
none. We could have court sYstems'just liké the
federal court syﬁtems, just like therstate.couft

systems, but we don’t have that.

And I think that at some point in time,
hopefully sooner rather than later, thét'ﬁe'could-
give some feiony jurisdiction back to the tribés, a
tribe or the tribes, and allow the ﬁribes to haQe
the services of thevFBI,_services of the United
States Probation Department, services of fﬁe Unitéd

States prisons; in other words,-if_somebody has to

go ﬁo jail, they can go to a féderai prison, but

that would be decided by the tribal cburt:justice
system under our rules and oqr regulations.‘,

"I realize that is-ﬁot the situation at:thé
time, and I realize you folks haVe'brbbabiy very»v
1i£tle to do with the-situétion as'we_find'it at.
the present time, but as we ébeak néw,.you knbw,
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this is a system that’s not working, and it causes
a -- it breeds resentment and breeds a lack of
trust in the criminal justice system. It does.

nothing for the accomplishments of Indian

Areservations, and we find ourselveS'sitting up here

talking about disparity in sentencing which really,

ryou‘know, just makes'everybody'feel geod that'’'s -

involved in this. I mean, it makesAthe judges feel
good, it makes the probation-offiéere feel good'vit
makes the prosecutor feel good because there 1s
somethlng that’s inherently wrong about taklng -=
let’s take Shannon County, 90 percent Indian. All
crimes, virtually ali the Crimee'that are commifted
on that reservation, you send the FBI down there,
you take the Iﬁdian off the reservation, you bring'

him up here. After he commits the crime, that'’s

.about the last Indian he sees along the way I

mean, they re white FBI agents, basically they're 
non-Indian judges; they’'re non-Indian attorneys,
they’'re non-Indian jurors, and they’re 150 miles
and sometimes 200 miles from where the crime was
committed. A lot of people have one heck of‘a'time
even getting up here. And they just see tﬁat'ﬁhe
Great White Father has cOme_down.and taken their
Particular person and they’ve carted him eff to "
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jail.

Now if, in fact, that person was tried in -

a county, for example, in Shannon County, you would

'have_a jury doﬁn thgre of 90 percent Indianlpeople

whichj I mean, there are hardly any Indians on the

juries. Maybe -- you know, I'm not saying that

.there’s no Indians, but there’s very few Indiané on

‘the juries up here, and certainly not the jurors

that you would get if you were tried in a tribal
court system in the particular county or
reservation that you’re dealt with.

‘And so, you know, this is just a -- it’s
not a good'sysfem, and we can sit here and talk
aboﬁt disparity in senpences until we'fe blue.in
the face and it’s not going to do one whit of good
other than, you know, we can all say, "Well, wefre

making the best out of a system that was given to

‘us." And, you know, I applaud that and I want to

be a part of that, too, but that is not the
ultimate answer in this situation. 1It’s not the
ultimate'answer to take Indian people and just take,
them comﬁletely out of éheir particular cultUral‘
system and, you know, take them out of‘eyen.a
scenario that would not be tolerated in an§ othéf
society. |
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If ydu'took a cdunty in‘Mobile, Alabaﬁa}
and took all -- you kndw, took the blacks thaé-
committed crimes there and yoﬁ took them to a non

- - yoﬁ know, where they ﬁever hadt.you know, any
percentage.of black people, you know;iin the U.S.

Marshals, judges,vpfisons, you'know, alohg'the way,

I mean, it wouldn’t be tolerated. You’d have an

uprising. And. you could -- we could talk about the
other minorities in_this country,'itquuld be the
same way.

So I mean, I hope.that somebody at some
point in time says that the policy has to be
changed, énd let’s return some of this jurisdiction
to the tribal courts and give them the resources

that they need to do the job. And if they don’'t

~have the resources, I don’t know what the problem

is with letting them use the resources that are in
existence at the present time.
COMMISSIONER JOHNSON: Have you sought

assistance from‘your legislators to accomplish

this?
MR.VPECHOTA: Oh, I think'it's béen
'brought.up, you know: nOw and théh.~'I'ddh)t know
if it has been recently, but I know that -- I

worked with the United States Commission on Ci#il
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Rights when I got-out of law school -- or while I

was in law school in '72, and I know that there was

a proposal then, and so it’s something'that gets
bantered around, but veryklittle gets_dOne on it.

COMMISSIONER JOHNSON: I’ m talklng about
your Congressman and/or your senators, and one
senator from South Dakota who’s a very powerful
man. | |

MR._PECHOTA:"That's right, and hopefullyt
that, you know,‘maybeksomething could be done along
those lines. |

CHAIRPERSON MURPHY: His aide had to leave
just before this panel, but she said -- Senator:
Daschle’s aide was'here,‘and she said how she’d
learned so much and that she thought it was uery

important to be having this hearing, so I'm sorry

~she didn’t hear you.

MR. PECHOTA: Now having said that then,
I'd like to talk to a couple -- I'd like to Just
make a couple brief statements about dlsparlty in
sentenc1ng in comparlson w1th South Dakota, the
South Dakota Justlce System. All the thlngs I've
talked about breed resentment ‘and lack of trust in
the federal_Justlce system, but'there'are a couple
other things that we can talk'aboutl
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In South Dakota we have this beautiful
statute; it’s calléd the ——Aand it’s found under
23A-27-13, and it deals with a suspended imposition

of sentence, and it’s used a lot in South Dakota

and it’s used a lot in these garden variety kinds

of crimes. Now I think that -- you knbw, I think
that we have to soft of stay with this garden |
variety kind of crime when wé’ré dealing with this
situation because if you ha?é a murder or‘if yAu
haye, you know, a very'seribus child molestation
case or, you know; a very serious assault, I mean,

that we can all pretty much recognize and the

"United States Attorney can recognize, too. I mean,

he would -- you know, he knows when he has to --
when that,pérticular kind of crime has to come tdr
the federal court systenm. And I have no problem
with that because I think, you know, minds differj
véry little when we start talking about, you khéw,
these incidents of brutality that pécur.

But. when you have the garden variety kinds
of things,'thése statutorylrapes, these assaults,
ybu know, wﬁere somebody gets two or thfee,stiﬁches.
in their head or, you know, or breaks their érm;'or
burglaries or larceﬁiés, those’kinds of things,
under South Dakota law,'I“meén, unless ydu hé#e é'
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record, YOu're_basically.—F.yoﬁ kpqw, you basi¢ally
will get a'suspeﬁded impésition of sentence.

-Now i don/tvwant to say that’s across the 
board, but if you -- you know, and it’s béautifull
because the judge can givé this perSon up to a year~”
in jail, but-the beautiful part of it is that‘—-
and. keep him on probétion~for as-long as he wanfs,
but if this person complies with the céhditions_of-
thét probation and'pafoie -- or in the probation,
then he does not have a record;'ahd'he does nbt
have to, if yéu’re'18,or.19 years'old, tfy to
overcome on an Indian‘reservation with very 1ittle'A
education, probably a college-eaucation,-although
we’'re getting better on that thénks to our.local
community colleges, but it’s very hard to overcome
because the primary employer én these reseryatibns
is the federal government, you know._ We have the
Bureau of Indian Affairs, we héve'thé Indian Health
Service, and we have federal stafutes that pertaih
to felons working with children-in'schbols.

MR. PECKHAM: Terry, I hate to do this;
but please try to wrap it up in ébbut a miﬁuté.or
SO;' | o | |

MR. PECHOTA:  Okay. That'ﬁés an enormous
effect on the ability of péople tb méke a‘
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meaningful life for themselves. And so‘I Just feel
that if there would be somethlng where that could
be 1ncorporated into the guldellnes so that you
could have that opportunlty given to the Judges,
you wouldn’t have to saddle all these'young.peoble
that are comlng before the court system w1th
felonies for the rest of their llves. Thank you.

MR. PECKHAM: Mdving_along~and,quickly,
Dr. Frank Pommersheim from the University of'SQuth
Dakota School of Law and a Qell—respected Indian
law scholar.

MR. POMMERSHEIM: I guess the later in the
day we get, the faster we have to meve.t My name is
Frank Pommersheim. I teachbat.the‘University of

South Dakota School of Law. I do a fair amount of

writing in the area of Indian law, and I'm a member

of the South Dakota Advisory Committee to the

United States Civil Rights Commissioh; and I also
serve as an appellatetjudge en several tribal
appellate courts. |

In thinking abeut the_issues before the
commission today, I would probably put them 1nto,
four areas that it to me makes sense to think
about, and that'’s understand1ng~the tssue.pf
context, the issue of consultatien; the issue ofg'
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study; and the notion of conseht.  Ahd what‘I hééﬁ
by context is a little bit bUilding”dn Qhat Téf?&v
and other people have said.. I think it‘é‘difficult_
for the commission to really have a full graspgdf
these issues unless they have some senée of the
historical context, because if you jﬁst Step back
for a minute, iSn’t it odd that the-Uniféd Stateé
Sentencing Commission would be here getting inputv
about what happéns to people who commit~cfimeéAin
Indian country? Why aren’t they routinely
prosecuted in tribal court? And unless you héve

some understanding of that background alluded td by

discussions of ex parte, Crow Dog, the Major Cf;mes
Aét,-I think the commission really can’t come to

grips with what is actually happening here. And.sd;
I hope it’s not presumptuous, maybe it’s the o

teacher in me, but hopefully members on the

commission who don‘t have a sense of the context

~would do some reading in the area, have a sense-of

how the diétribﬁtion of criminalyjufisdicfign:in_  
Indian country came about, because part of this.ié
friction, racial friction, coloniéi.fric£ion
between the fedefal government and'IndiAn tribes;;f
and that can’t just be swept awaf bécause ybﬁ;vé
ﬁeard a nnmber of people testify there’s cbﬁcern: 
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about why and how the tribes lost jurisdiction in

~the first instance. And certainly that’s outside

thé purview of your authofity'to do‘anything'about,
but I think it’s important that you be inforﬁed‘
about it so that you can make informed decisions in
the context of the guidelines.

| And so I think this notion of contextlis
impbrtant'when people continually give the examples
which are very powerful and prdvocative.exampies,
if you have an Indian person commit a crime against
an Indian person on the reservation, he or she is
in fhe federél system, but if a non-Indian commits
the identical crime against - a noﬁ-Indian peréon,
tﬁey're going to be in the stateisystem. ‘Well,

that’s odd; that’s not rational. Why is that the

case? And if you go to United States v. Antelope,.

the Supreme Court said that that’s not a denial of
equal protection, and I agree with that decision

because it vindicates tribal sovereignty in a way,

but it does lead to some very, véry praCtical

problems when you have an Indian perpetrator and a
non-Indian perpetrator potentially involvéd in the

very same action, as the several examples were

given, and they’re going to be treated inAdifférent

systems. I mean, it’s hard to kind of mesh and put”A
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~that together and see how you’'re going to get a

‘just result and how that plays out in the

community, particularly ahfIhdian»community,‘
because people just say,-ﬁWell, how is it that I
get dragooned.into the federal sysfem and m?ibeSt -
buddy who I grew up with who’s a non-Indian is
going to bé in the state system?" I mean, it’'s

hard to make that case rationally to those-_

"individuals. And I think those of you on the

commission have to at least understand the

historical routes and the thinking of the court in

making that decision, particularly Unitedetates v.'
Antelope. |

The second issue for me is the issue of
consultation, and that’s why you’'re heré and I

think it’s terrific that you are here, but also

‘when you come here, as you probably.well know,

you’ré not -- you knbw, you’ré'not writing on clean
slate. All softs of commissions have come to
Indian country and they assumed a part, and their
legacy oftentimes has been very little, and I tﬁink
that;s something tha£ you just have to keep in
mind. | |

AS'a'mémber of the South Dakota Adviséry_-
Committee to the United States Civil Rights
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'Commission, when the United States Civil.Rights'

Commission came here_through"the_wonderfui work'ofﬂ
E;sie, there was still a concern, "Well; yoU'came,‘
and they came in the '70s, but they left, butvthére
was very little éhange;f And ‘so pébple lopk,VI"

think, with a slightly jaundiced eye to the feds

when they come here, even though they come in good

faith.

I have heard a number of suggestions today

that I think can be powerful to make this

consultation process an ongoing one, Judge
Castillo suggestéd an advisory committee. Could
the United States Sentencing Committée have a
specifié advisory committee on'sentenéing in Indian
country, and I think that's a very strohg idea,
particulérly if the makeup of thét_committee would
include people from Indian coﬁntry.‘ And not‘just
people who are in the legal system, whoAare
professionalsfbecausé we have expertise, but we
also héVe axes to grind and wéAalso have sometimes

a limited vision. I think we need people from the

Indian community to be on this advisory committee,

'pérhaps both from the perpet:atorICOmmunityrand

from the victim community because'I think they have
very valuable insights into potentially the kinds
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of things that the commission can do.
When Chairman Bourland of the Cheyenne
River Sioux Tribe was testifying, he said it weuld.

be good if the committee-cquld have some kind of a

liaison officer, some person(that the people in

Indian country could know is their representative
to the commission because oftentimes, the spatial

distance, the cultural distance, things evaporate.

It’s hard to find people when they leave herer. And

so if there was a liaison person that members of

~the public could be in touch with to renew or bring

concerns to the sentencing commisSion, I think‘thati
that would be very, very poeitive.

The notion of edditional trainihg in
Indian.country, here in Indién country, about hew
the guidelines actually play out for both
profess1onals, but perhaps even the opportunlty for
members of the communlty to part1c1pate in that.
training, to see that training, to hear themse1§es
how this stuff is supposed to work, because
oftentimes the gap in COmmunicatiOn'is huge. Aﬁd:
we have to -- this is an exercise in cloeing that‘:
gap in communication,.but I'fhihk it has to be}an;
ongoing'exercise in closing that_gdp in
communication.
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And‘theh the third‘afea is this notion of
study. We've heard'severai referehces to a etate
study that is about to start. We haQe SteQeA
Feimer,.a colleagﬁe of mine at the Uhiversity of
South Dakota, whe's goiné to be leading that
study. I thlnk it probably goes w1thout saylng.
that we need some kind of a matchlng federal study
about how the guidelines actually work in Indlan
country. We have feelings, we have oplnlons.ﬁ
There are very few studies out there.about |
disparity. I mean, how does the _-

COMMISSIONER JOHNSON: What is this study

"seeking to show, the state study?

MR. POMMERSHEIM: Well, I need to say it’s

not seeking to show anything. It’s a study to

‘review the notion about whether there is disparity

in the treatment of Indian defendants in the state
criminal justiCe_system, and it’s just at its
fledgling stage. Steve can probably address this

better than I can. There’s going to be a public

'hearing tomorrow to get input from members of the

" public about the kinds of thlngs they d like to seel

1n that study
CHAIRPERSON MURPHY: Dr. Feimer, do you
want to --
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DR. FEIMER: Sure, I'd be glad to.

CHAIRPERSON MURPHY: {—-gi&e us some
materials, but iell,us what ybu’re up to.

| DR. FEIMER: Okay. First of all, let me

express my gratitude for the oppbftﬁnitylfot myself
énd my colleagge,.Dr.'Richafd Braqnsteih, who is
the principal investigator in fhis'study to address
this panel this morning. |

The purbose of our study is to détermine
whether or not or to‘whét eXtenf race might be a
factor in determining'sentehce lengfh, and there
are only a handful of étudies that réally get at

this issue with regards to Native Americans, and so

- we feel like we’re kind of plowing almost new

ground in this area.

This is going to differ from other
studies, too, in that it’s avmultiple—stage'sfudy‘
in that we’re going to be 100kingif:§m-the,timé

that the individual has a filing through the

judiciary process. So we'’'re going to be‘examining

the different decision poihts, not'only by the*
prosecutér'to'either move the cése ahead or to drdp
it out, but also once the case entérs7the_éoﬁrtfij
V‘We're starting our Study'ﬁith 1994'da£é'
and we’'ll go up through 1999 lobkinguat |
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approximately 60,000 felony cases filed in the

State of South Dakota. At this point what we’re

‘doing is conducting focus groups with members of -

the Native American community. We’ll be doing

focus groups with state prbsecutors>and judges'fo'

make suré that we have their input ih terhs of ﬁhe -
kinds of variables that we shoﬁld iﬁclude in the
study. We don’t want any gaping holes léfﬁ in
this, and we’ve‘proVided you with a copy of some of
the variables that we’ll be e#trdéting:from the
data, but Qe're looking for anything élse.

COMMISSIONER JOHNSON : ,HowﬂmanY‘state
judgeslare involved and how many are Native'
Americans, and how many'prosecutors are inVoived
and how many are Native Americans, if you know at"
this point? | A

DR. FEIMER: I don’t know the answer £o:
that questidn, sir. . . “

MR. POMMERSHEIM: Well, there ére no
Native American judges.' | ‘. -_

COMMISSIONER JOHNSON: No,NatiVe_Ameficah
judges? | A

DR. BRAUNSTEIN: There are a few state’s
attorneys as well. I'm not sure thaf there are
mdré than a handful.

| THOMPSON & THOMPSON REPORTING, INC. .
1-800-456-0831 (605)348-8610 FAX (605)343-6842




10

11

12

13

14

15

16

17

18

19

20
21
22
23
.24

25

154

COMMISSIONER JOHNSON: But how many.
state’s attorneys, period? :
: i

'DR. BRAUNSTEIN: Each county has one so

there’'s --
COMMISSIONER SESSIONS: 66.
DR. BRAUNSTEIN: -=- 66.
MR. PECHOTA: 1I’'m not aware of ény Indian
prosecutors. | |
| CHAIRPERSON MURPHY: Okay. I am concernea“
about moving along, so I think you wanted to - wQ 

have to go back for his consent, but do you'wanflté
finish with your descriptibn?i

| DR. FEIMER: So at this point we’re in the
process of taking data frbm the DéI,ADépértment 6£' 
Criminal Investigation, the courts and |
cdrrections. Data has been collected essentially
in three different languages and trying tp convért
it into one language that we can use for doing the
analysis. And s6 we’'re really at the very |
beginning stages of this procesé, and hopefully
we’ll ‘have préliminary reports by the:end.of |
October. ‘

MR.VPECKHAM: Back to you, Frank.

MR. POMMERSHEIM: Okay. One thing in the

context of the study, for example, another
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recommeﬁdation that'came out of the sputﬁ Dakota 
Advisofy Committee's-report was to'look at,tﬁe
issue of racial profiling.in the context of sfafé
arrests,Aand there was a bill proposed in the state
legislature this year'té keep track of potentiai
racial profiling statistics, and that bill failed
in the South Dakota Legislature so it didn’t pass,
and so that’s another reCémmendation of the
advisory committee that was at least temporarily
rejected by the state..' |

The ;ast thin§ in terms of hy remarks is
this notion of consent. Is it possible to use a
consent model for the imposifion of the Fedefal
Sentencing Guidelines in Indian country?. And I
would suggest the potential answer is yes, maybe on
a pilot étudy basis. But, for example, if you look
at 18 USC 3598 where there is a consent-baéed model
for the imposition of the death penalty in indiah'
country when ydu will be prosecuting a crimg in
Indian éountry solely because it was committed in
Indian country, you can only impose the death
penalty if the state -- ifkthe tribe consents to
that,

And I would suggést at least as a way of
thinking'thatvperhaps that’s a model that the
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commiésion could take a deeper look at. That
perhaps‘the strict usé nf the guidelines in'Indian.
cbuntry would be based on a consent model. That
each’tribe, through its political process, could
decide wnether it wanted the Federal Sentencing
Guidelines to play out exactly as they do now, or.
whether they would not want them to play out and to
go to more of the discretion model that}has been
described.

And, of course, you have to be careful
about discretion. Discretion always depénds on -
whose ox is getting gored by the discretinn. i
mean, generally it’s been put forward as a plus,
and I would generallyAsupport it as a plus, but
you’'re éll seasnned people. That’'s probably a-
little bit naive just tn say that discretion is a
good thing. Particularly in»certain contexts wheré
réce.may be an issué, discretion may actually haVév
an adverse effect. But I think this notion of
consent and cpllaboration are really important.

The very last thing I'd like to touch on’
is that I would hate to sée.é greatef divergence;n

between what the feds are doing and what the tribes

are doing. There was some discussion about the

tribes, I think, are trying to move more towards a
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restorative model where the viewtof a perp -- and
this is somewhat 51mp11f1ed and not always true,

but I think it is accurate. I think in most tribal

Acommunities, the view of a perpetrator is that he

or she is a valuable member of the community, and
we want to do_what is necessary to bring him or her
back into the community and serveuthat community
with honesty, integrity and distinction.

The view cf the Federal Sentencing
Guidelines would appear to be to get rid of that
person, to cull hin or her out of the community for
a long time, dcn't_give them any help along the
way,land just let.them loose when finally they get
out. And.if I'm accurate about that, I think we
have a fairly large divercence between where the
Federal Sentencing Guidelines appear to be taking
us in Indian country and what more and more tribal
people are trying to do within their own tribal
criminal justice systems. And this is not tb be

romantic about restorative justice, that it's going

to make everythlng better, but I thlnk that there

is a lot of very valuable 1deas 1n the notion of
restoratlve justice; if you view a perpetrator as a
member of a communlty and you want to heal that
person to brlng him or- her back 1nto the communlty
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or if you regard that person as totallonutside'the
framework of the commuhity and alWays to be held ai

arm’s length, or worse, from being a productive

member of that societYQ

And in some small way, I WOuldAﬁrgévfhé
commissioh to take a look ét that, and I think that
fits togethef, in part, with what Terry was
Saying; If there could be an opportunity for somé
pilot projects-on some reservations béseq on
consent, based at taking é look at how restofatiﬁe'
justice might wbrk with tribes and tribal courts
having selected juriSdiction over selected feldnies
in Indian country, and all of_this has to be_mendéd

together with the appropriate level of services

that can help people to restore them to cultural

health so that they can be productive meﬁbers of
their cdmmunity. Thank yoﬁ.
' CHAIRPERSON MURPHY: Thank you.

MR. éECKHAM: Moving on, Marty Hansford is
the.DiStrict Manager.of the ﬁIA hefe in‘South |
Dakota. - Marty? Marty said he méy nqt have much'td
add, but we’ll see.

' MR. HANSFORD: Aftér‘listening'fb
everYbody;all morning, I think just>ébout'ahything
that I could have said has‘alreédy been said. The
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Bureau of Indian Affairs Office of Law Enforcément
Service as a group generally‘sﬁpports the idea of»

the judges having more discretionary authority in

their decisions, but at the same time, we’ve also

got some reservations as to the judge, what sorts:

" of changes should be made.

Speaking on a personal level, I’'ve got a

little over 20 years law enforcement experience.

Teh of that has beén'dedicated to Indian country,
andvéf the 28 stateS'thét have Indian‘country in
thém, I fhink I've had 25 of them. I have seen
prosecutive guidelines ranging from a minimﬁm of
$100,000 loss down to othér prosecﬁﬁcrs who wiil
take anything you hand to';hém. There’s.everything
iﬁ betwéen. | | |

I've seen some federalvjﬁdges that afe;
fully supportive of indian country. I've seen
ofher federal judges that basicailf made’the‘
comment that they felt thét:all:tribal policé'
officers should be'arrestéd for impérsonatinQ '
police offiéers.v |

Thefe;s a lot to be conéidéred‘in'a
decision like this, and whatévér.deéision &oh
ultimately make, Y6u kn0w, we ohly;ask that full‘.
and careful considération td all asbeétslof‘thé
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victim,'suspects,'the-community,‘that évérf
possible area be:¢onéidered before ény'drééﬁic
changes are made. | |

COMMISSIONER CASTILLO; NIfdon!tAﬁean'to'
put you on the spot,‘especially Whén.wéfré’at the
tail end of this héaring, but what;é fbﬁfOView of
the FBI? | | |

MR. HANSFORO: Same experience;'

COMMISSIONER_CASTILLO: Some good,.somé’
bad? | |

MR. HANSFORD: There’s some excellent guys

out there and women. Others that make no bones

‘about it, that they’ll tell you to your face that

they want no part of it.
COMMISSTONER CASTILLO: Do you,think:théO.
FBI does enough to recruit Native American ggehtS?i
MR. HANSFQRD: I think they do a good jbb
of recruiting, but Indian -- people Comingoff the"
reservation, you kn&w,Awe're handiéappéd by ourf

educational systems, different languége barriers,

‘cultural barriers. There are nbt a lot'cf‘our

folks that can afford or even want to come off theO
reservation and go to-a major unlvef51ty They
can’t afford it. 1It’s toéOfar aWay from home. _And:
with the standards that the FBI sets for their
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agents, there’s not a large pool of Indian pebpie

to draw from. So it’s not.thét the FBI's not
trying; it’s just that ﬁhere’s a lot.df.improveménfi
that could be done in education.

COMMISSIONER CASTILLO: Théhk you.

MR. PECKHAM: Dr. Feimer, do you have
anything more that you’d like to addréss?

DR. FEIMER: No. 1I’'d just mention that
we’'re going to be having one of.our:focus grbup'
sessions tomorrow at 10:00 in the Ciyic Cehter;

Room 202, and we certainly invite people that want

to contribute to this study, the study that’s being

done in the.fresh air, sb to speak, and we»welcbme‘
and value your input.

COMMfSSIONER JOHNSON: Hb& long ié the
study going to take?

DR. FEIMER: Well, that dependsva little
on the kind of difficulties weAﬁave'converting
data, but we expect it’ll take probébiy tiil thei'
end of October or perhaps NoveMber, .

CHAIRPERSQN MURPHY: Well, I think we’'re
éll interested in learning mofe about it. .I'ﬁ'suie
that Professor O'Neill in particular, who is alWaYs‘f
thinking of various interesting survéys and
research projects that can be dbne,”he'll_be‘
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particularly interested, but we all will be andf
want to learn more about it.

I really never thought we would get to a

'cdmpletion so close to the time. I must say I

think we’ve all looked forward to this hearing, éﬁd:
one of the sobering aspects about coming‘ouf»heref
was the recognition that it can create ekpectations
that we necessarily can’t meet‘becauselof'ouf'
jurisdiction, complexity of the problems and s@

on. i think we expectea‘that there would be many
of the statementé that Qe've heard today About_the_.
disparity and the frustration and thenlack of
understanding about why some of these things have
been the wéy'they ére.

Bﬁt speéking as‘an.individual right now}fiv
think it’s just been really impressive the breadtﬁ
and the depth of the testimony that has come and
the creativity with some of the proposals, and
there’s a lot for us to think about here. |

You know, when I walked in, there was oﬁé
.persop sitting at oné of the tables;_aﬁd that was
President Kindle from fhe Rosebud .-- from your
tribe, and so I went up and introduced myself, and

he:said, "What are you going to do about this?"'

~ That was ‘before we had heard anything, and I séid,

)
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"Well, we’'re going to listen, and then we’re going.

to go back and we’re going to ponder." And we're

going to have a lot -- people have been taking

notes, people have been thinking, yéu know, there
ha§e been questipns. | | |

| We thank everybody that’s participated on.
theApanels, that has or will be giving us written
materials. We want to stay in touch. We’ll be
thiﬁking about some of these ways that havé been
suggested about that; and we have a 16t_of work
before us.

So does any cOmmissioﬁer want to add to

this? I' hope I’'ve expressed our views. All

‘right. Commissioner Castillo has suggested that it

would be helpful probably to set a déte for the
written Submiésions to be in. Right now I believe
we had said they had to be postmarked on June 21,
and I‘tﬁink his suggestion is a good one, and that
is that it would have to be pdStmarked by.the last
day in July. | |
| Well, with that, I will adjourn this

hearing. Thank You very much fdr your presence apd
your.qontributiohs{

'(The hearing was adjourned at 1:02 p;m.)
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