UNITED STATES
SENTENCING COMMISSION

WRITTEN TESTIMONY

PUBLIC HEARING
MARCH 19, 2001




2001 PUBLIC HEARING

Panel One - Miscellaneous

JOHN MALONE (Firearms)
Assistant Director of Firearms, Explosives, and Arson
Bureau of Alcol’lol, Tobacco and Firearms

JON SANDS, ESQ. (Immigration)
Federal Public and Community Defenders

MARK MATTHEWS (Tax Tables)
Chief of Criminal Investigations
Internal Revenue Service

BRIAN MAAS, ESQ. (Economic Crimes)
New York Council of Defense Lawyers

/’mzu/ Two - MDMA/Ecstasy

EDWARD A. MALLETT
President
National Association of Criminal Defense Lawyers

DAVID E. NICHOLS, PH.D.
National Association of Criminal Defense Lawyers

CHARLES S. GROB, M.D.
National Association of Criminal Defense Lawyers

MARY PRICE, EsQ.

General Counsel
Families Against Mandatory Minimums

Panel Three - MDMA/Ecstasy

WILLIAM D. McCOLL
Director of Legislative Affairs
The Lindesmith Center — Drug Policy Foundation

JULIE HOLLAND, M.D.
The Lindesmith Center — Drug Policy Foundation

RICHARD GLEN BOIRE, ESQ.
Executive Director
The Center for Cognitive Lil)erty & Ethics

RICK DOBLIN, PH. D.
President
Nlu]ti(lisciplinary Association for Psyclieclelic Studies



Summary of Written Testimony Presented
for the March 19, 2001 Public Hearing

Federal Public and Community Defenders
Jon Sands, Assistant Federal Public Defender, District of Arizona
Chair, Sentencing Guidelines Committee of the Federal and Community Defenders

Proposed Amendment 5 — Sexual Predators

The FPCD recommends that the Commission, before promulgating guideline amendments that
will have a substantial impact on Native Americans, hear from Native Americans tribes,
organizations, and individuals. The dynamic between Native Americans and the dominant
society is complex. The FPCD suggests that the Commission hold hearings at least in South
Dakota and New Mexico or Arizona before promulgating a pattern of activity and incest
enhancement.

In fiscal 1999, 28 out of 36 defendants convicted of an age-differential sex offense were Native
Americans.! The Native American defendants sentenced under §2A3.2 tend to have committed
sexual acts that are truly consensual and would be legal but for the age disparity. Undue
influence is rare. For such cases, a base offense level of 15 is appropriate. The FPCD believes
that it would be inappropriate to disproportionately punish Native American sex offenders until
they have had an opportunity for education and treatment. In an article relied upon by the United
States Probation Office, The American Indian Sexual Offender, author Dewey Ertz emphasizes
that Native American sex offenders, unlike pedophiles, are the most amenable to treatment and
have the lowest rates of recidivism.

The congressional directives contained in the Protection of Children from Sexual Predators Act
of 1998 were for the most part aimed at the internet sexual predator. These individuals who troll
the internet to prey on children are a minority of the sexual offenders in the federal system. The
FPCD believes that the guidelines should be written to deal with offenders who make up the
majority of the sex-offense defendants in the federal court system-sadly, Native Americans.
More egregious offenders can be dealt with as discussed below.

a. Pattern of Activity

If the Commission decides to proceed without hearings with the Native American community,
~ the FPCD recommends promulgating the fourth option presented — an encouraged upward

1See id. at 9, table 5.



departure for a defendant who commits repeated acts of sexual abuse of minors.

If the Commission adopts §4B1.5, the FPCD believes that it should only increase a defendant’s
criminal history category to not less than IV. The guidelines should distinguish between those
defendants who have a criminal history category of IV or below and V and above. Since §4B1.5
will only apply to those defendants who are not already facing a mandatory life sentence, the
Commission should adopt a departure provision that allows a court to depart when the
application of the guideline significantly overstates the future risk to the community or the
seriousness of the defendant’s criminal history.

The FPCD has grave concerns about enhancements or departures that are based on psycho-sexual
evaluations. Psycho-sexual evaluations often base a determination of the risk of recidivism upon
inappropriate sentencing characteristics, such as age, education, and employment history. There
is no national uniformity concerning the availability of testing or testing protocols. The FPCD
argues that these generic psycho-sexual evaluations could lead to unwarranted sentencing
disparities. The FPCD does agree that an individual’s amenability to treatment in determining
risk assessment for the purposes of sentencing is an appropriate consideration.

The FPCD recommends that §4B1.5 have the same §4A1.2(e) limitations as the career offender
guideline (§4B1.1) as to the age of applicable convictions.

The FPCD also opposes the proposed sexual predator enhancement (§4B1.6). Section 4B1.6
would allow a five level enhancement, with a floor of level 30 or 32 (to be decided), if the court
finds either that the defendant committed the crime as a part of a pattern of activity involving
prohibited sexual conduct or that the defendant is a sexual predator. A sexual predator
conclusion would be based upon the court’s determination, under the totality of circumstances,
that a defendant is likely to continue to engage in prohibited sexual conduct with minors in the
future. '

The FPCD believes that the sexual predator enhancement proposed in §4B1.6 would vitiate the
requirement of proof beyond a reasonable doubt. The standard for determining sexual predator
status would be totally subjective and result in inconsistent application of the guidelines. The
FPCD believes that it is clear that a five level enhancement should be proved by clear and
convincing evidence, not by a standard less than a preponderance of evidence. In practice, this
standard would shift the burden from the prosecutor to the defendant to prove that he was not a
sexual predator.

If the Commission adopts §4B1.6, §4B1.6(b), it should require a finding that the offense was
committed as part of a pattern of activity and the defendant is a sexual predator. A requirement
that both be found would limit some of the concemns of the sexual predator determination.
Moreover, §4B1.6 should only be imposed on those sex offenders who have committed multiple
acts of abuse with multiple victims.



Section 4B1.6 would result in disproportionate sentences among sexual offenders. For example,
a five level increase in §2A3.1 would result in a level of 32 before the addition of any other
specific offense characteristics. The impact in §2A3.1 is clearly disproportionate in comparison
to its impact in other guidelines such as §2A3.2 and §2A3.4.

If the Commission chooses to impose a pattern-of-activity enhancement, the FPCD recommends
option three—a chapter 2 specific offense characteristic in the sexual abuse guidelines. This
would be consistent with the pattern of activity adjustment currently in §2G2.2. Moreover, it
would eliminate the need for an arbitrary floor of 30 or 32 by allowing a tailored increase in each
guideline. Furthermore, an increase of two levels would bring to the guidelines the
proportionality sought by Congress.

The FPCD believes that any pattern of activity enhancement should be limited to defendants
whose instant offense of conviction is a sex crime involving the sexual abuse of a child, not
including trafficking or receipt of child pornography or possession of child pornography, and
who have prior convictions for the sexual abuse of a minor. If the Commission does not limit
pattern of activity to prior sex abuse convictions, the FPCD argues that the pattern of activity
should require clear and convincing evidence of prior conduct involving the combination of two
or more separate instances of prohibited conduct involving a minor different from the victim of
the instant offense of conviction.

The FPCD opposes the proposed amendment to §5D1.2 that would require the maximum term of
supervised release for sex offenses. While the Commission may encourage a maximum term of
supervised release, the imposition of it should be left in the sound discretion of the sentencing
court.

b. Grouping

The FPCD recommends that the Commission adopt option one — grouping counts covered by
§2G2.2 (trafficking in material involving the sexual exploitation of a minor) and §2G2.4
(possession of materials depicting a minor engaged in sexually explicit conduct) under
§3D1.2(d). Offenses sentenced under §2G2.1 (manufacturing of child pornography) would still
be specifically excluded from grouping under §3D1.2.

Grouping offenses concerning the trafficking, receipt, and possession of child pornography under
§3D1.2, subjects the offenses to the broader relevant-conduct rules of §1B1.3(a)(2). This would
allow courts to consider images of child pornography that are outside those images listed in the
count or counts of conviction. Furthermore, the court would not be required to identify the
victim, a task that can be complex and time consuming (especially if the images were computer-
generated or morphed). Grouping will alleviate the need for this determination while permitting
the sentencing court to consider a wide range of conduct in determining the appropriate sentence.

The FPCD believes this approach will encourage greater uniformity in sentencing, discourage
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sentencing manipulation by plea agreements, and promote judicial economy.
¢. Enhancement for Transportation Offenses and Other Amendments

Base-offense level increase. The FPCD believes an increase in the base offense level for non-18
U.S.C. ch. 117 violations is unwarranted. In fiscal year 1999, approximately 78% of the non-18
U.S.C. ch. 117 defendants (28 out of 36 defendants) were Native Americans. If there has been
no undue influence, an offense level 15, or 13 with acceptance of responsibility, is an appropriate
sentence, especially given the dynamics of reservation life.

If the Commission concludes that there must be an increase for those individuals who commit an
offense under 18 U.S.C. ch. 117 involving a sexual act, the FPCD would propose the following:
base offense level of 21 for an offense under 18 U.S.C. ch. 117 involving a sexual act; a base
offense level of 18 if the violation of 18 U.S.C. ch. 117 did not involve the commission of a
sexual act; and a base offense level of 15 in all other cases. The majority of offenders under 18
U.S.C. ch. 117 would be subject to other enhancements in §2A3.2. The FPCD believes,
therefore, that a three level across-the-board increase is neither necessary to comply with the
directives of the protection of Children from Sexual Predators Act of 1998 nor warranted in
terms of proportionality. It goes onto argue that if the Commission promulgates a pattern-of-
activity enhancement or encouraged-departure commentary, the most dangerous offenders would
be subject to that provision.

Incest enhancement. The FPCD opposes an incest enhancement in §§2A3.1, 2A3.2 and 2A3.4,
because, they believe that it would amount to an enhancement for being a Native American. The
FPCD opposes any enhancement that would have such a disparate impact upon the Native
American community. The FPCD states that reservation incest cases are often some of the most
complex in the federal system. In addition to the problems of poverty, isolation, and substance
abuse on the reservation, there exists the problem of incest as learned behavior. Significantly,
incest cases also involve defendants with the greatest amenability to treatment and the lowest
chance for recidivism if afforded a competent treatment regime.

The FPCD believes the current proposals are too compartmentalized and are fundamentally
flawed. Congress’s major concern was to incapacitate pedophiles who seek out and prey on
children. True pedophiles, individuals who prefer children as sexual partners, have a high risk of
recidivism and need the greatest amount of treatment. The FPCD submits, however, that not all
individuals, even those who, unfortunately, abuse multiple children, are pedophiles or
unamenable to treatment.

The FPCD states that Commission’s proposed amendments might allow Native American incest
cases to be doubly enhanced (for pattern of activity and incest) based upon the same facts. If the
Commission is committed to promulgating a pattern-of-activity enhancement and an incest
enhancement without holding hearings with the Native American community, the FPCD strongly
suggests that acts of incest be prohibited from being used to impose a pattern-of-activity
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enhancement. Both pattern of activity and incest are used to enhance the sentence of individuals
who engage in more than a one-time act of abuse. However, the dynamics of incest verses
pedophilia are different. The guidelines should set up a tiered approach recognizing each
individual harm, and sentencing each appropriately.

The FPCD believes that those individuals who engage in a non-incestual pattern of activity of
abuse present the greatest danger to the community. Pedophiles are the individuals who would
be most appropriately punished by the proposed §4B1.5 and §4B1.6. Individuals who commit
repeated acts of incest with multiple family members should receive a greater sentence than an
individual who only abuses one family member. However, since in the federal system the incest
enhancement will be almost exclusively used on Native Americans, the Commission should keep
in mind the particular needs and realities of the Indian Reservation. While Native Americans
convicted of sexual acts involving incest may deserve a sentencing increase, they should not be
on a higher, or even the same, tier as the predatory pedophile.

The FPCD argues that by removing acts of incest from being used to impose §4B1.5 and §4B1.6,
the Commission could avoid the appearance of racism and discrimination against the Native
American community. Some Native American defendants might be subject to those
enhancements, but only when their actions were similar to the non-Native American defendants
who were subject to those enhancements. For example, those Native American defendants who
traveled outside of their family compounds on the reservation to abuse children in the general
community would be subject to the same enhancements as those non-Native American
defendants who travel across Interstate lines to abuse children. Those Native Americans who are
isolated on the reservation and act inappropriately toward family members, often while
intoxicated, should not and would not be subject to the same enhancements.

Proposed Amendment 6 — Stalking and Domestic Violence

The FPCD opposes any increase in the base offense level of §2A6.2. The apparent basis for the
increase is that a stalking offense involving violation of a protective order and bodily injury
should receive punishment equal to or greater than an offense covered by §2A6.1 (threatening or
harassing communications) that involves violation of a protective order and conduct evincing an
intention to carry out the threat. An increase to either level 16 or 18, however, would fail to
‘maintain the necessary proportionality with the more serious, violent offense of aggravated
assault, covered by §2A2.2 (base offense level of 15). Thus, a defendant who commits an
aggravated assault that results in bodily injury, in violation of a protective order, receives an
offense level of 19 (15 + 2 + 2) under §2A2.2, whereas a defendant who commits a stalking
offense resulting in bodily injury in violation of a protective order would be subject to an offense
level under §2A6.2 of 20, if a base offense level of 16 is set (16 + 2 + 2). The FPCD does not
believe that there is a sound reason for an offense level for a stalking offense that is higher than



the offense level for a more serious aggravated assault offense.” Moreover, if a base offense
level of 18 is set, a stalking offense involving violation of a protective order that does not
resulting in bodily injury would be subject to a greater punishment (18 + 2 = 20) than an
aggravated assault involving violation of a protective order that does result in bodily injury (15 +
2+2=19). '

FPCD also argues that, in the interest of proportionality, §2A6.2 ought to include the
same four-level reduction provided by §2A6.1(b)(4) to address those cases in which the offense
involves a single instance evincing little or no deliberation.

Proposed Amendment 7 — Re-promulgation of Amendment 608 (Emergency Amendment
Regarding Enhanced Penalties for Amphetamine and Methamphetamine Laboratory
Operators as Permanent Amendment)

Proposed amendment 7, which would re-promulgate amendment 608, sets forth three options;
the FPCD prefers the third. Option three assumes that the manufacturing process for
amphetamine or methamphetamine necessarily creates a substantial risk of harm. Option three,
therefore, would amend §§2D1.1 and 2D1.10 to call for the three- and six-level enhancements
and the floors required by Congress if the offense involved manufacture of amphetamine or
methamphetamine. The enhancements and floors would apply to manufacture of other
controlled substances if the sentencing court finds a substantial risk of harm. Option three puts
the substantial-risk enhancement in §2D1.1(b)(5) and makes it an alternative to the
environmental-harm enhancement.

The FPCD opposes both options one and two because they call for double counting. Congress
determined that a substantial risk of harm to human life required at least a three-level
enhancement. Under options one and two, the enhancement under §2D1.1 is going to be five
levels in virtually every instance — two levels under subsection (b)(5) for discharge or handling
of a hazardous or toxic substance and three levels under subsection (b)(6) for a substantial risk to
human life. The FPCD argues that option three appropriately recognizes that there should be a
gradation in the enhancement based upon harm by making the substantial-risk enhancement an
alternative to the discharge and handling enhancement.

Proposed Amendment 8 — Mandatory Restitution for Amphetamine and
Methamphetamine Offenses

2Application note 2 to §2A6.2 reflects that the cross reference of subsection (c)(1) should
apply if the resulting offense level is greater in a case involving more serious conduct. “For
example, §2A2.2 (Aggravated Assault) most likely will apply pursuant to subsection (c) if the
offense involved assaultive conduct in which injury more serious than bodily injury occurred or
if a dangers weapon was used rather than merely possessed.” However, §2A2.2 includes the
same two-level increase for “bodily injury”set forth in §2A6.2(b)(1).
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The FPCD does not oppose proposed amendment 8, which would amend §5E1.1(a)(1) to include
areference to 21 U.S.C. § 853(q).

Proposed Amendment 9 — Safety Valve

Proposed amendment 9 would amend the safety-valve provisions of §§5C1.2 and 2D1.1(b)(6).
First, the amendment would add a new subsection to §5C1.2, stating that a defendant who meets
the five criteria and who is subject to a mandatory minimum of at least five years, cannot have an
offense level from chapters two and three of the Guidelines Manual that is less than level 17.
Next, the amendment would amend §2D1.1(b)(6) to eliminate the requirement that the offense
level be at least level 26, thus making the two-level reduction available to any defendant who

. meets the five criteria of §5C1.2.

The FPCD supports the second part of the amendment, which will help ameliorate the harshness
of the drug penalties for defendants whom Congress has identified at the least culpable (those
who meet the five criteria in §5C1.2). The FPCD opposes part one of the amendment as
unnecessary and unsupported by logic or policy. Indeed, the FPCD believes that part one will
result in an unjustifiable disparity of treatment.

The FPCD states that if part one is adopted, the Commission will be treating defendants
differently solely on the basis of whether the defendant is subject to a mandatory minimum.
Assume, for example, that a level-24 LSD defendant meets the five criteria of §5C1.2 and is
entitled to reductions for minimal role and acceptance of responsibility. If that defendant is not
subject to a mandatory minimum (because, for example, the government chooses to charge an
offense under 21 U.S.C. § 841(a)(1) and (b)(1)(C)), the defendant’s final offense level will be 15.
If that defendant is subject to a five-year mandatory minimum (because the government chooses
to charge under 21 U.S.C. § 841(a)(1) and (b)(1)(B)), the defendant’s final offense level will be
17. In effect, then, the second defendant is being penalized more severely because of the
prosecutor’s charging decision.

Proposed Amendment 10— Anhydrous Ammonia

Proposed amendment 10 would assign offenses involving anhydrous ammonia to §2D1.12
(unlawful possession, manufacture, distribution, or importation of prohibited flask or equipment;
attempt or conspiracy) on the basis that the new crime is similar to other offenses referenced to
§2D1.12. The FPCD does not oppose assigning the new offense to §2D1.12.

Proposed amendment 10 seeks comment about whether the two-level enhancement of
§2D1.12(b)(1) is sufficient to account for the seriousness of attempting or intending to
manufacture methamphetamine using anhydrous ammonia. The FPCD believes that the
amendment as proposed, which will result in a two-level enhancement under §2D1.12(b)(1), is
appropriate. Under the present guideline, an offense involving an attempt to manufacture
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methamphetamine using anhydrous ammonia results in a 2-level enhancement under subsection
(b)(2) because of a release into the environment of a hazardous or toxic substance. The
Commission has thus determined that the hazardous or toxic nature of a substance calls for a
two-level increase. The effect of amending subsection (b)(1) to cover anhydrous ammonia is to
double the enhancement already applicable to an offense involving anhydrous ammonia. The
FPCD’s position is that there is no need for increasing the enhancement if anhydrous ammonia is
involved.

The issue for comment also asks whether the seriousness of using anhydrous ammonia should be
accounted for by an enhancement in §2D1.12(b)(1) of up to 10 levels or by an alternative
method, such as a cross reference to §2D1.11 using a conversion to methamphetamine. The
FPCD opposes cross-referencing from §2D1.12 to §2D1.1 using a conversion to
methamphetamine from anhydrous ammonia. The FPCD does not know of an established
conversion ratio based on any scientific or other reliable data that will specify the quantity of
methamphetamine that could reasonably be expected to have been made from a given quantity of
anhydrous ammonia. Absent such data, expected yield would have to be litigated case-by-case,
which undoubtedly would protract sentencing proceedings, if for no other reason than the
necessity to present expert testimony.

Proposed Amendment 11 - GHB

The FPCD agrees with the Commission that, given the statutory maximums, proportionality
concerns dictate that the less serious Schedule III substances should not be sentenced comparably
to those in Schedules I and II. Amendment 11 also would modify the chemical quantity table of
§2D1.11 to include as a list I chemical the substance GBL, which is a precursor in the production
of GHB. The FPCD does not oppose this part of the amendment.

Proposed Amendment 12— Economic Crime Package

The FPCD is concerned that the economic crime package not be used as a vehicle for an across-
the-board increase in punishment for the offenses covered by §§2B1.1, 2B1.3, and 2F1.1. The
sentences for those offenses fall overwhelmingly below or at the bottom of the applicable
guideline range. The FPCD stated that Commission data for FY 1999 indicates that 9.7% of
fraud defendants received a downward departure for other than substantial assistance. Of those
fraud defendants who did not receive a departure, 61.9% of them received a sentence at the
bottom of the guideline range. The data is similar for larceny in FY 1999 — 7.0% of the
defendants received a downward departure for other than substantial assistance, and 68.8% of the
defendants who did not receive a departure were sentenced at the bottom of the guideline range.
This pattern has held true over the years. Thus, the FPCD believes that there is no need — or
justification — for an increase in penalties for the offenses covered by §§2B1.1, 2B1.3, and 2F1.1.

a. Consolidation of the theft, property destruction, and fraud guidelines into a new
guideline
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The FPCD supports consolidation of §§2B1.1, 2B1.3, and 2F1.1. Because the severity of the
property offense is related principally to the economic harm caused, it makes sense that a single
guideline be used to determine the offense level. :

Additionally, the FPCD supports the elimination of the more-than-minimal planning
enhancement. The FPCD also supports the proposed amendment’s treatment of offenses
involving several victims.

The FPCD noted that the newly merged guideline does not carry forth the rationale from the
current guideline for a two-level enhancement if the offense was receiving stolen property and
the defendant was “in the business of receiving stolen property.” Although the amendment
merging the guidelines does not indicate why the explanation was not added to §2B1.1, the
FPCD stated that it seems unlikely that the Commission was repudiating the rationale.

Regarding the “in the business” enhancement, the Commission has opted for the totality
approach, which is consistent with the originally-described purpose of the enhancement. FPCD

* does not oppose this, but they believe that proposed application note four should be modified to
give a better indication of the activity at which the activity is aimed. The FPCD believes that the
enhancement should not apply merely because the defendant sold what he or she stole. If selling
what has been stolen is sufficient, then the enhancement will be applied in virtually every case.
The FPCD suggests that proposed application note four state that the enhancement should not
apply if the defendant only distributed goods that the defendant had unlawfully acquired.

The FPCD supports option one for proposed subsection (b)(14), which would apply if, as a result
of the offense, the defendant derived more than $1,000,000 in gross receipts from one or more
financial institutions.

The FPCD supports proposed subsection (c)(3) without the bracketed language. The issue
involved is really determining the applicable offense guideline. Under §1B1.1, that
determination is made without reference to the offense level produced by the guideline.
Therefore, the FPCD believes that the determination proposed under subsection (c)(3) should be
made without reference to the offense level produced by the guideline.

Issue for comment one. The FPCD supports the current approach of the Commission, which is to
treat an inchoate offense as less serious than a completed one. The FPCD recommends that the
Commission carry forth the language from the last paragraph of current application note 2 from
§2B1.1 and the language from current application note 10 from §2F1.1. The FPCD understands
the concern that the method for determining the offense level in an inchoate offense be clear and
relatively easy to apply. The current method requires several steps but is not unclear.

Issue for comment two. The FPCD favors reliance on departures for handling the destruction of;
or damage to, unique or irreplaceable items of cultural heritage, archeological, or historical

significance. Cases involving such conduct are relatively infrequent and a fixed enhancement
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will be too little in some instances and too much in others. The FPCD stated that a scaled
enhancement would be difficult. Finally, the FPCD believes it is best to see how sentencing
courts deal with such cases before attempting to draft a specific offense characteristic.

b. Options for a new loss table for the proposed consolidated guideline and options for a
new tax loss table

The FPCD does not believe that the Commission should revise the loss table. The increased
punishment called for by the three published options is neither necessary, desirable, nor
appropriate. The actual sentencing practices of federal judges demonstrate that the current level
of punishment is more than adequate for economic crimes. Increasing the level of punishment
simply means that federal judges will be departing downward from, or sentencing at the bottom
of, higher guideline ranges. The likelihood is for an increase in the number of downward
departures (for other than substantial assistance) and sentences at the bottom of the guideline
range. None of the published options, in the FPCD’s opinion, should be adopted. The table
proposed by the Practitioners Advisory Group also would increase punishment levels, but the
increases begin at higher loss amounts and are more modest than the increases in the published
options.

Further, the FPCD states that adoption of a new loss table is not a prerequisite to consolidating
the theft, property destruction, and fraud guidelines because either the current theft or fraud table
will mesh with the proposed new guideline. Because the proposed consolidated guideline has a
base offense level of six, the FPCD suggests using the loss table in the current guideline.

¢. Revised definition of loss

The FPCD supports a comprehensive definition of loss. Even if the Commission decides not to
consolidate the theft, property destruction, and fraud guidelines, there should be a single,
comprehensive definition of loss applicable to those guidelines.

The FPCD stated that, though it does not support the inclusion of intended loss in the definition,
if the Commission does decide to include intended loss, there needs to be some modification to
proposed application note 2(A). Specifically, the use of passive voice in proposed application
note 2(A) — “the pecuniary harm that was intended to result” — masks whether the test remains
the defendant’s subjective intention. The proposed commentary appears to be trying to hold a
defendant accountable for the defendant’s own intention and for the intention of others for whose
conduct the defendant is accountable under the relevant conduct rules of §1B1.3. The FPCD
believes it is inappropriate to attribute to the defendant the loss that another participant in the
offense intended to inflict. A defendant should be held accountable only for the defendant’s
intention. '

The FPCD also believes it would be good for the proposed commentary to note that “intended”
means more than merely knowing something would result. The FPCD supports the suggestion
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of the Practitioners Advisory Group that, if intended loss is to be considered, the standard should
be “the pecuniary harm that the defendant purposely intended to cause.”

Additionally, the FPCD stated that they believe that, if intended loss is to be considered, the
proposed commentary should address intended losses that cannot occur — the filing of an
insurance claim for $10,000 for a stolen car with a blue book value of $5,000. The proposed
commentary addresses the matter in bracketed language. The FPCD stated that while the
bracketed language would work, it would be better if the proposed commentary also defined
intended loss to be “the pecuniary harm that reasonable was intended to result . . . .” However,
the bottom line is that the FPCD does not support the inclusion of intended loss.

Definition of “actual loss.” The FPCD stated that they prefer option one because option two
does not place a limitation of reasonable foreseeability. However, the FPCD believes that there
needs to be some sort of remoteness limitation on the loss for which a defendant is accountable.
Virtually anything is reasonably foreseeable, so a reasonable foreseeability test does not really
place a boundary on loss. The FPCD stated that some notion of legal causation must go along
with but-for causation.

Time for measurement. The FPCD does not support either option for time of measurement. In
the FPCD’s opinion, the time to measure loss is when the offense is committed. A time-of-
detection rule has no apparent rationale and, in any event, is too subjective and invites litigation.
Time of sentencing lacks a rationale other than ease of application. Time of sentencing,
however, is preferable to time of detection because it is not subjective and therefore does not
invite litigation. The FPCD believes that time of offense will usually be as easy to apply as time
of sentencing.

Exclusion of interest. The FPCD supports option one because the inclusion of bargained-for
interest would invite litigation. Furthermore, including interest rarely is likely to make a
difference in punishment, and loss-determination for guideline purposes is not intended to be a
precise accounting of the fiscal impact of the offense; therefore, there is little reason to require
the additional work necessary to gather information about bargained-for interest.

Economic benefit conferred on victim. The FPCD supports the provision of proposed application
note 2(c)(i) which excludes from loss “the value of the economic benefit the defendant or other
persons acting jointly with the defendant transferred to the victim before the offense was
detected.” The FPCD also suggests that, with respect to the proposed application note
2(C)(1ii)(IV)(1), the de minimis language in the first bracket is better than the substantially
different language in the second bracket.

Ponzi schemes. The FPCD supports option one as most consistent with the approach of the

consolidated guideline. Option one, by not allowing a reduction in excess of the victim’s
principal, ensures that one victim’s “profit” will not be used to reduce another victim’s loss.
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Estimation of loss. Proposed application note 2(D) would state that the sentencing court “need
only make a reasonable estimate of the loss.” The FPCD does not object to that part of the
proposed commentary. But proposed application note 2(D) then goes no to state that “[t]he
sentencing judge is in a unique position to assess the evidence and estimate the loss based upon
that evidence.” The FPCD believes that this overstates the situation. They suggest that this
sentence, and the next two, be deleted as unnecessary. If the sentences are to be retained, the
FPCD recommends that “ordinarily” be inserted after “sentencing judge” in the second sentence
of the first paragraph of proposed application note 2(d), quoted above.

Gain. The FPCD supports option four. The Commission’s focus is on harm to the victim. Only
if that harm cannot reasonably be determined should the court look to gain. Options one, two,
and three would require a determination of gain in every case sentenced under the consolidated
guideline — unnecessary work, in the FPCD’s judgment, because in the vast majority of cases the
loss to victims will exceed a defendant’s gain.

Downward departure. The FPCD supports the inclusion of proposed application note
2(G)(it)(ID), but suggests some modification. The proposed commentary would indicate that a
court, in determining whether to depart downward, can consider that, “The loss significantly
exceeds the greater of the [defendant’s] actual or intended [personal] gain, and therefore
significantly overstates the culpability of the defendant.” The FPCD supports inclusion of the
bracketed words, but believes that the sentence should be modified by deleting “and therefore”
and inserting “or otherwise.”

Part D — 1-Level Increase in Several Guidelines that Refer to the Loss Table

The FPCD has no objection to this part of the proposed amendment if the Commission decides to
adopt a new loss table.

Part E — Technical and Conforming Amendments

The FPCD has no objection to this part of the proposed amendment.

Part F — Circuit Conflict on the Calculation of Tax Loss

Part F adopts the approach of the Second and Seventh Circuits. The FPCD supports part F.
Proposed Amendment 13— Aggravating and Mitigating Factors in Fraud and Theft Cases
The FPCD supports the Commission’s effort to find other factors that should affect the
sentencing of economic crimes, and, in this instance, the FPCD prefers option two. The FPCD
believes, however, that both options are problematic to the extent that they rely on factors
already accounted for in calculating the offense level. For example, in determining if there is an

“aggravating” or “significantly aggravating” circumstances (option one) or a “qualifying
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aggravating factor,” both options call for consideration of the number of victims — a factor
already accounted for in proposed §2B1.1(b)(2). Further, under each option the presence of that
factor 1s not controlling. The court must consider the “intensity” of that factor (option one) or
determine that the seriousness of the aggravating factors outweigh the mitigating effects of the
mitigating factors. However, by determining that there will always be an enhancement if there
are more than a specified number of victims (four in proposed §2B1.1), the Commission has
determined for all cases that the factor is controlling. The result is that if an offense involves 50
victims, defendant A could receive only the four-level enhancement of proposed §2B1.1(b)(2),
while defendant B — in an otherwise identical case involving 30 victims — could receive the four-
level enhancement of proposed §2B1.1(b)(2) plus another two-levels for an aggravating factor
(or four levels under option one for a significantly aggravating factor). The FPCD argues that no
factor already accounted for by a specific offense characteristic should enter into the
determination of whether there are “aggravating” or “significantly aggravating” circumstances
(option one) or whether the qualifying aggravating factors outweigh the qualifying mitigating -
factors (option two).

Proposed Amendment 14 — Sentencing Table Amendment and Alternative to Sentencing
Table Amendment

The FPCD supports option one — expanding Zones B and C of the sentencing table for criminal
history categories I and II. This approach will give federal judges additional discretion to
fashion a sentence that is most appropriate under all of the circumstances of the case. Option
one, unlike option two, requires no additional work by the probation officer conducting the
presentence investigation and does not involve additional fact-finding that could become the
subject of an appeal. The FPCD believes that federal judges will not abuse the additional
discretion afforded by option one but will exercise that discretion in a responsible manner.

Proposed Amendment 15— Firearms Table

The FPCD recommends against promulgating proposed amendment 15. The synopsis of
proposed amendment states that the amendment responds to a recommendation of the Bureau of
Alcohol, Tobacco, and Firearms (ATF) to increase the penalties under §2K2.1 for offenses
involving more than 100 guns. The FPCD believes that an increase is unwarranted, and that the
present offense levels are, if anything, too high. In fiscal year 1999, more than three-quarters
(76.3%) of the firearms cases were sentenced within the guideline range. Of those sentences,
slightly more than half (51.3%) were at the bottom of the guideline range and another 10.1%
were in the lower half of the guideline range. Downward departures occurred in 11% of the
sentences, and upward departures in 1.2%. In other words, nearly half of all firearms sentences
were at or below the bottom of the guideline range.

The synopsis states that, “According to the ATF, from 1995 through 1997, nearly a
quarter of all defendants sentenced under §2K2.1 for trafficking in more than 50 firearms
received sentences of less than one year, or no term of imprisonment whatsoever, despite the
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encouraged upward departure provided in Application Note 15 to §2K2.1.” The FPCD argues
that the unstated assumption behind that assertion is that the sentences were inappropriately
lenient, but there is no evidence to support such an assumption. The FPCD believes that federal
judges generally do not impose such sentences if they are not warranted, an indication that there
must have been good reasons why those defendants received the sentences they did.

Proposed Amendment 16 — Prohibited Person Definition

The FPCD has no objections to adding a definition of the term “prohibited person” to the
commentary in §2K1.3 (unlawful receipt, possession, or transportation of explosive materials)
and §2K2.1 (unlawful receipt, possession, or transportation of firearms or ammunition)

The FPCD supports the second change, which would specify that a defendant’s status as a
prohibited person for purposes of selecting the appropriate base offense level is to be determined
as of the time of the commission of the instant offense. The reason a person’s status as a
prohibited person is a factor in determining the base offense level is that an explosives or
firearms offense committed by such a person is more dangerous to public safety than an offense
committed by someone who is not a prohibited person. The focus, therefore, properly belongs on
the time of commission of the offense.

Proposed Amendment 17 — Prior Felonies

Proposed amendment 17 would address a split among the circuits over the interpretation of the
term “prior felony conviction(s)” as used in subsection (a) of each of §2K1.3 (unlawful receipt,
possession, or transportation of explosive materials) and §2K2.1 (unlawful receipt, possession, or
transportation of firearms or ammunition). The issue is whether the word “prior” means before
commission of the instant offense or before sentencing for the instant offense. The rationale for
using a prior felony conviction for a violent crime or a drug-trafficking crime is that a person
with such a conviction is more dangerous to the public than a person who has no criminal
conviction or who has a conviction for a misdemeanor or felony other than a crime of violence or
drug-trafficking crime. If that is so, then the relevant time, for the purpose of determining
punishment, is whether the defendant had such a conviction at the time the explosives or firearms
offense was committed. The FPCD, therefore, supports the amendment.

Proposed Amendment 18 — Immigration
The FPCD supports the proposed amendment and recommends that the enhancement under
proposed (b)(1)((A)(i) be 10 levels. The FPCD opposes both options one and two because they

would introduce a category-of-offense approach that assumes that all offenses within a given
category are of equal seriousness, an assumption that the FPCD believes to be inaccurate.

Until 1988, the maximum prison term for an illegal reentry offense was two years. The Anti-
Drug Abuse Act of 1988 modified the law to increase the maximum prison term to 15 years if the
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defendant was deported following conviction of an aggravated felony and 5 years if the
defendant was deported following conviction of a felony other than an aggravated felony. The
apparent congressional policy is that the seriousness of an illegal-reentry offense is directly
related to the seriousness of an offense committed by the defendant before deportation. While
Congress specially defined the term “aggravated felony” for purposes of the illegal reentry
offense in 8 U.S.C. § 1101(a)(43), it has expanded the definition over the years to the point that
nearly any felony is an aggravated felony. Not all of the offenses encompassed by the present
definition of “aggravated felony” are of equal seriousness.

The FPCD believes that the aggravated-felony enhancement should be based on the actual
seriousness of the aggravated felony. It states that scoring the prior offense using the Guidelines
Manual may be the most accurate way to measure seriousness. It concludes, however, that this
method would be impractical and would result in a uniform assessment of seriousness, making it
the least desirable approach. The FPCD believes that the category-of-offense approach (used in
option one) is the least accurate measure of seriousness because it mistakenly assumes that all
defendants who commit a given category of offense have engaged in equally serious conduct.

The FPCD believes that the punishment meted out to a defendant is the most appropriate

- measure of seriousness. It looks at two methods of determining the punishment meted out: by
sentence imposed and by time served. The FPCD concludes that time served is the better
measure because time served is the actual punishment that has been meted out. The sentence is
the maximum possible and very few defendants actually serve that maximum because of parole
and

The Justice Department has raised two principal objections to using time served. One is the
difficulty in determining the amount of time served, and the other is that “[o]vercrowding in state
prisons may result in early releases in some cases and understate the seriousness of the offense.”
The FPCD does not find these reasons sufficient to reject the use of time served. It argues that
there will be only one conviction for which time served will have to be computed in illegal
reentry cases (the aggravated felony that triggers application of the 16-level enhancement).
Furthermore, the FPCD thinks that the concern about early release for overcrowding overstates
the impact of such early release upon time served generally. The remedy of wholesale early
release to relieve overcrowding occurs rarely; it is not the norm, and can be accounted for
adequately by departure.

The Justice Department also objects to the proposed amendment because it “fails to prevent
creative bases for downward departure that have arisen, particularly in districts that do not have
‘fast track’ policies.” There can be no doubt that downward departures are frequent in illegal
reentry cases. But, the FPCD argues that it is the inherent unfairness of the current aggravated-
felony enhancement that leads to the high rate of downward departures in illegal reentry cases.
Scaling the enhancement on the basis of the seriousness of the aggravated felony obviates the
need for “creative bases for downward departure” by directly addressing the unfairness problem.
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Proposed Amendment 19 — Nuclear, Biological, and Chemical Weapons

The FPCD believes that the proposed amendment sufficiently addresses offenses relating to
biological and chemical weapons and threats to use such weapons.

Proposed Amendment 21 — Miscellaneous New Legislation and Technical Amendments

The FPCD has no objection to this proposed amendment.
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New York Council of Defense Lawyers (NYCDL)
Statement of Brian E. Moss

Brian Moss represents the New York Council of Defense Lawyers, an organization with more
than 150 attorneys whose principal area of practice is the defense of criminal cases in Federal
Court.

The members of the NYCDL join the Federal Public and Community Defenders (FPCD) in their
statements regarding all proposed amendments other than those discussed below.

Proposed Amendment 12 — Economic Crime Package

The NYCDL supports the consolidation of the theft and fraud guidelines with a base offense
level of six. The distinction between the crimes covered by the separate guidelines is frequently
artificial and the true distinctions between theft crimes and fraud crimes can be addressed
through enhancements and reductions. Therefore, the NYCDL urges the Commission to adopt
Part A of the Package.

The NYCDL believes that it is desirable to provide a single definition of loss for all economic
crimes. In doing so, they urge the Commission both to avoid a “one size fits all” rigidity and to
avoid definitions that include sufficiently vague terms as to invite undesirable subjectivity.

The NYCDL suggests that the proposal to measure loss either at the time of sentencing or at the
time when the offense was detected seems to ignore the differences between a theft offense and a
fraud offense and the different variations of fraud offenses. The NYCDL supports using the time
of sentencing as the fairer of the two proposals for fraud cases, they suggest that this approach
may not be appropriate for theft cases where the stolen object appreciates over time (artwork) so
that the time of the offense would be the more appropriate time for measurement. Further, given
the subjectivity of fixing the time of detention, as evidenced by the complexity of Option 2, it is
probably the least desirable of the three options.

The NYCDL express great concern about both options for the definition of “actual loss.” The
notions of “reasonable foreseeability” in Option 1 and harm that “will result” in Option 2 create
opportunities for subjective judgments of consequential damages that should be avoided. The
NYCDL believes that so long as the sentencing of economic crimes is dependant primarily on
the fraud table, the loss being measured should be the direct loss actually suffered by the victim
and other factors should be addressed through the use of upward or downward departures.

The NYCDL opposes all three options to revise the fraud tables. This opposition derives from a
belief that the harsher tables are trying to address a problem that does not exist. Economic crime
defendants are not receiving the sentences they are receiving because the tables are too lenient.
If that were the case, judges would utilize the upper end of the sentencing range more often our
would be availing themselves of the opportunity to depart upward if the loss understates
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culpability. Instead, defendants are receiving the sentences they are getting because defense
lawyers and prosecutors are fashioning pleas that utilize the full scope of the Guidelines to create
an offense level acceptable to the sentencing courts. NYCDL states that it is not for the
Commission to decide that sentences being imposed for economic crimes are too lenient; that is

the role of Congress.
Proposed Amendment 20 — Money Laundering

NYCDL stated that the money laﬁndering amendment is a long overdue change that will
rationalize both the charging and sentencing process. The proposed change will go a long way to
changing an area of practice where the Guidelines tail is wagging the criminal law dog.

Proposed Amendment 14 — Sentencing Table Amendment and Alternative to Sentencing
Table Amendment

The NYCDL urges the Commission to expand the range of both Zones B and C. Many
defendants whose offense levels fall at 11 or 12 are receiving prison terms of a few months
because of the requirement for Zone C that at least one-half of the sentence be served in prison.
These terms are just long enough to cost defendants jobs and to deprive families of support
without being long enough to satisfy any truly valid sentencing purpose.
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Department of the Treasury

Internal Revenue Service

Charles O. Rosotti, Commissioner of Internal Revenue
Washington, D.C. 20224

In addition to IRS’s comments on specific proposed amendments Charles Rosotti, Commissioner
of Internal Revenue, wrote separately to express the Treasury’s deep concern about some of the
proposed amendments to the Guidelines. The Department of the Treasury stated that the
“proposed amendments, particularly both options proposed in Amendment 14, Sentencing Table
Amendment and Alternative to Sentencing Table Amendment, communicate to the American
public that no matter how much you cheat on your taxes, you will not go to jail.” These
amendments clearly indicate that tax crimes are “less serious economic crimes.” If adopted,
these amendments will undermine their efforts to enforce tax laws.

The current proposal to expand Zones B and C of the sentencing table or to characterize certain
tax crimes as “less serious economic crimes” is at odds with prior messages. Further, by
reducing Zone D by 4 levels, the number of convicted tax offenders who may be sentenced to
serve less than at least the minimum term in prison will increase dramatically.

Mr. Rosotti enclosed the Internal Revenue Service’s Comments on the 2001 proposed
amendments to the guidelines.

Proposed Amendment 12 — Economic Crimes Package

a. Tax Table

The IRS supports the option one Tax Table; this provides for a base offense level of six for tax
loss amounts equal to or less than $2,000. The IRS stated that option one is an appropriate
reflection of the seriousness of tax offenses, provides a lower base offense level loss amount and
achieves the current mandatory imprisonment offense level of thirteen at a lower loss amount
than option two. Additionally, they noted that while the proposed amendment is silent on the
issue, there is language in the synopsis of Amendment Twelve, Part B, which discusses using
one loss table for theft, property destruction, fraud and tax crimes. The IRS strongly objects to
this proposal because it is wholly at odds with long-standing policies that treat tax crimes as
serious crimes, warranting higher penalties than theft, property destruction, and fraud crimes.

b. Computation of Tax Loss

Regarding the proposed amendment concerning the computation of tax loss, the IRS stated that
adoption of this amendment would confer an unfair sentencing advantage to the convicted tax
criminal because the totality of the criminal conduct is not adequately counted. Two separate
crimes are committed when an offender executes a scheme to evade taxes or files false returns
that affect two taxpayers: one crime arises from the evasion of tax by the corporation. The IRS
recommends that because the crimes are separate, tax losses should be calculated separately and
then added together to achieve the aggregate loss to the government. Evading one’s individual
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tax and evading corporate tax are separate violations, and the total tax loss should not be
calculated as if only one offense was committed.

¢. Definition of Tax Loss _

Regarding the proposed amendment concerning the definition of tax loss, the IRS opposes
adoption of an amendment that would exclude state and local tax loss from consideration. In the
IRS’s view, basing the sentence exclusively upon federal tax losses does not adequately take all
relevant conduct into consideration.

The IRS does, however, support the amendment that would include interest and penalties in the
definition of tax loss for evasion of payment cases, because it accurately reflects the total harm to
the government in an evasion of payment case.

d. Grouping : -

The IRS opposes adoption of the amendment that mandates grouping tax offenses with other
crimes committed in connection with the tax crimes. The amendment in its current form
eliminates any incentive to charge a tax crime separately from the crime from which the income
for the tax crime was derived. Although clarification is necessary on this issue because of the
circuit conflict, this proposed amendment reaches the wrong conclusion. The proposed
amendment requires that tax counts be grouped with counts relating to the source of funds that
were the subject of the tax crimes. This resolves the circuit conflict in favor of the defendant,
because it effectively eliminates the separate tax crime conduct and harm, and only holds the
individual responsible for the underlying criminal conduct from which the income was derived.

e. Sophisticated Concealment

The IRS supports the amendment that would apply “sophisticated means” to the tax guideline to
conform with the fraud guideline. This amendment would provide clarity and consistency in
application. As recently as two years ago, §2T1.1 had a “sophisticated means” enhancement
which was changed to “sophisticated concealment.” The IRS has previously advocated the need
for clarification to ensure consistent application of the two terms.

Proposed Amendment 14 — Sentencing Table and Alternative to Sentencing Table

The IRS strongly opposes adoption of either alternative detailed in the proposed amendment.
Both options operate to undermine the goals served by criminal tax enforcement and should not
be adopted.

a. Option One

If option one is adopted, expanding Zones B and C, imprisonment would not be required until an
offense level of seventeen is established. In other words, option one of amendment fourteen
would raise by eight-fold the amount of tax loss (and the amounts of income involved in the
criminal scheme) that would be required before imprisonment would be mandatory, at least for
the minimum term. This would dramatically reduce the number of tax criminals who would face
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such a term of imprisonment for their offense and would seriously undermine the deterrent effect
of the criminal tax laws.

b. Option Two

The IRS stated that option two would categorize a substantial number of tax crimes as “less
serious economic crimes.” If a tax offender is not violent, does not use a firearm at the time of
the tax offense, does not merit enhancements under §§2T1.1 and 2T1.4, has no prior criminal
history, and volunteers to make restitution the offense level will be reduced by two. Although
the specific offense adjustments in §§2T1.1 and 2T1.4 will operate to exclude some tax offenders
from this adjustment, the fact that a first-time tax offender stands a good chance of being
characterized by the guidelines as a “less serious economic offender” directly contradicts the
Sentencing Commission’s philosophy that tax offenses are serious offenses. Additionally, the
application of the adjustment also defeats any offense level increases in the proposed Tax Tables.

Proposed Amendment 20 — Money Laundering
The IRS supports this amendment because enhancing the guidelines for violations of 18 U.S.C. §
1956(a)(1)(A(i1) by one or two levels will assist the Service in combating the tax gap by

reinforcing the message that tax crimes are serious.

The IRS also attached a chart comparing base offense levels under §2T4.1 for proposed options
one and two and the current tax loss table:

Loss 2T4.1 — Current 2T4.1 - Option One | 2T4.1 — Option Two
$10,000.00 . 10 10 8
$10,001.00 10 10 10
$13,500.00 10 12 10
$13,501.00 11 12 10
$23,500.00 11 12 10
$23,501.00 12 12 , 10
$40,000.00 12 14
$40,001.00 13 14 12
$70,000.00 13 14 12
$70,001.00 14 14 14
$120,000.00 14 16 14
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Bureau of Alcohol, Tobacco and Firearms (ATF)
Department of the Treasury

Proposed Amendment 15 — Firearms Table

Summary of testimony of John Malone, Assistant Director of Firearms, Explosives and Arson
Directorate at the ATF:

Mr. Malone stated that he appreciates the opportunity to speak to the Commission about the
proposed amendment to §2K2.1 because increasing the sentences for offenses involving large
numbers of firearms is a critical part of the ATF’s efforts to combat firearms trafficking and
violence.

Though the ATF originally proposed option one, providing for an additional one-level increase
for crimes involving 100 to 199 firearms and a two-level increase for crimes involving 200 or
more firearms, the ATF supports both options one and two. However, they prefer option two for
several reasons. First, it would provide for higher sentences than option one in certain cases
involving less than 50 firearms. Second, option two would provide higher sentences than option
one in all cases involving 100 or more firearms. Additionally, option two has the added benefit
of diminishing some of the fact-finding required to determine how many firearms were involved
in an offense (because it provides two-level rather than one-level increments).

Mr. Malone stated that the ATF views firearms trafficking as a serious harm which poses a large
threat to the public safety and which must be punished accordingly. Trafficked firearms often
are used in subsequent crimes, thereby threatening public safety. Therefore, shutting down a
trafficker’s activity is'an ounce of prevention which yields several pounds of cure to the
community. The proposed amendments, particularly option two, would provide an effective tool
to combat trafficking in large numbers of firearms.

Mr. Malone described significant improvements in combating firearms trafficking. ATF’s
improved success in combating firearms trafficking in no way removes the need for the proposed
amendments. Tougher sentences are a crucial tool in the ATF’s attempt to prevent firearms
trafficking by sending a strong message that such behavior will not be tolerated. Mr. Malone
also stated that the ATF is pleased that the Department of the Treasury joins the ATF in
supporting both options, and in particular option two. Mr. Malone concluded by thanking the
Commission for the opportunity to speak about this very important issue.

The ATF’s Director, Bradley A. Buckles, also submitted a letter in support of Mr. Malone’s
testimony and statement. '
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Glen Boire, Esq., Executive Director
Center for Cognitive Liberty & Ethics

Proposed Amendment 1 — Ecstasy

Background: Richard Glen Boire is the director of the Alchemind Society: The International
Association for Cognitive Liberty. The Alchemind Society is a nonprofit, nonpartisan 501(c)(3)
public education organization which seeks to foster cognitive liberty - the basic human right to
unrestrained independent thinking, including the right to control one's own mental processes and
to experience the full spectrum of possible thought. The Alchemind Society operates the Center
for Cognitive Liberty & Ethics (CCLE), an educational law and policy center working in the
public interest to protect and promote cognitive freedom and autonomy.

Because members of the Alchemind Society view the “so-called War on Drugs” as an attack on
the mental autonomy and cognitive liberty of Americans, the Society opposes any drug law that
makes otherwise law-abiding Americans criminals by punishing them for decisions they make

about how to operate their own minds. The CCLE analogizes drug laws to censorship of books.

The CCLE opposes increasing penalties for MDMA. They submit that MDMA is not
intrinsically dangerous or harmful to society, MDMA is virtually non-addictive, and that users of
MDMA do not commit crimes to support a “habit.” MDMA does not produce violent behavior,
and the state of mind it induces is generally accepting, empathetic, and insight-oriented. In fact,
the CCLE argues that the greatest harm posed by MDMA is the distribution of other chemicals
misrepresented as MDMA. Unsuspecting MDMA users are exposed to many risks by innocently
ingesting an unknown substance. Increasing the punishments for genuine MDMA will
encourage unscrupulous manufacturers and dealers to sell other drugs as “Ecstasy,” increasing
this danger to unwary users.

If MDMA penalties are to be increased, the CCLE suggests that it would be more appropriate to
increase the penalties for misrepresenting a chemical as MDMA. This scheme would minimize
the individual and social harms presented by counterfeit MDMA, while the current proposal
would exacerbate those same harms.

Lastly, the CCLE and the members of the Alchemind Society recommend that the Commission
consider a wholesale revision of Part D of the Federal Sentencing Guidelines. They argue that
the drug-equivalency scheme forces the Commission to make impossible comparisons between
various drugs based on arbitrary equations. The CCLE and the Alchemind Society recommend
abandoning the drug offense section of the Guidelines and replacing it with a simple drug
enhancement, an “upward departure,” or a “specific offense characteristic” to be applied when a
federal crime 1s committed under the influence of, or while in possession of, a controlled
substance. Such a system would leave law-abiding citizen alone while increasing penalties for
the those whose behavior after taking a drug causes some actual social harm.
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Families Against Mandatory Minimums
Mary Price, General Counsel

Proposed Amendment 1 — Ecstasy

FAMM opposes increasing the penalties for ecstasy to the level proposed by the Commission. It
believes that Commission's approach to drug equivalencies is arbitrary and unfounded. FAMM
submitted a sampling of public comment, studies, and materials that have been sent to the
Commission by various parties (ranging from individual doctors to the Department of Justice) to
demonstrate that many of the conclusions presented in the Commission's Brief Report are in
dispute. FAMM asks that the Commission recognize that the medical and scientific community
is not of one mind about the dangers attendant on the use of MDMA and many in the community
do not believe the drug to be as dangerous as heroin, methamphetamine, or even mescaline.
Even the possible neurotoxic effects of MDMA, are disputed in the medical community.? If the
Commission is not convinced that penalizing MDMA at or above cocaine overstates the danger,
then FAMM urges the Commission to refrain from increasing penalties to such a drastic extent in
light of the fundamental disagreements about the effects of the drug. FAMM does not state
where the equivalency should be set, simply that the dearth of agreement counsels against
unfounded increases in the penalty.

In light of the concerns expressed about how Commission arrived at the proposed penalties and
the lack of consensus on the effects of MDMA, FAMM makes the following recommendations:

1. Permit members of the public to attend what have heretofore been ex parte briefings by DEA,
NIDA, and the Customs Service. In the alternative, make those briefing materials available to
those members of the public who wish to comment on proposed drug guideline amendments.
FAMM believes that casting sunshine on this process will improve it and is likely to result in a
more informed and confident public.

2. Actively encourage and invite experts outside the Justice Department to address the
Commission when considering information beyond its expertise. For example, NACDL had
hoped to secure an invitation from the Commission for Dr. James P. O’Callaghan, but was
unable to do so. An invitation was necessary because he works for another federal agency. Dr.
O’Callaghan is the head of the Molecular Neurotoxicology Laboratory at the Centers for Disease
Control, National Institute for Occupational Safety and Health. He has conducted research and
written extensively on the subject of neurotoxicity and MDMA. He has concluded that no

3FAMM cites two papers that dispute the conclusion that MDMA causes brain damage:
James P. O’Callaghan, Ph.D., head of the Molecular Neurotoxicology Laboratory at the Centers
for Disease Control -- NIOSH, Defining Neurotoxicity: Lessons from MDMA and Amphetamines
(attached under FAMM); and Charles S. Grob, Deconstructing Ecstasy: The Politics of MDMA
Research, ADDICTION RESEARCH, Vol. 8, No. 6, pp. 549-88 (2000)(attached under NADCL).

24-



definitive data exists so far indicating that MDMA and other substituted amphetamines are
neurotoxic (i.e., cause brain damage) to humans. The Commission would have benefitted from

his testimony.

3. Revisit overall drug sentencing policy in light of the concerns raised by this proposed
amendment. The Commission should use this opportunity to reassess the criteria for assigning
penalty levels and judging relative penalties for different substances.

The Lindesmith Center — Drug Policy Foundation
William D. McColl, Director of Legislative Affairs

Proposed Amendment 1 — Ecstasy

While the Lindesmith Center - Drug Policy Foundation shares the desire of Congress and the
Sentencing Commission for reducing the demand for MDMA, it believes that increases in
penalties for MDMA are unnecessary and counterproductive.. The Lindesmith Center argues that
penalty increases are likely to have serious unintended consequences including: 1) increasing the
number of adulterated MDMA pills sold to unsuspecting consumers, further endangering the
lives of Americans who use MDMA; 2) creating a more competitive MDMA black market that
will spawn more prohibition-related violence; and 3) subjecting more non-violent Americans to
long prison sentences, further expanding our bulging two-million inmates prison system.

1) Adulterated MDMA: The Lindesmith Center argues that many, if not all, of the problems
attributed to MDMA stem not from MDMA itself, but from the use of counterfeit drugs sold to
unsuspecting buyers as MDMA. Common adulterants include caffeine, cocaine, speed and
various over-the-counter drugs. Other drugs, such as PCP and ketamine, are commonly and
fraudulently sold to users as MDMA. One of the most harmful adulterants is DXM
(dextromethrorphan), a cheap cough suppressant that can produce hallucinations when taken in a
concentrated form. DXM inhibits sweating and when coupled with dehydrating activity, such as
dancing, can cause heatstroke. Another dangerous drug often fraudulently sold as MDMA is
PMA (paramethoxyamphetamine), an illegal drug that is vastly more potent and hypothermic
than MDMA.

2) MDMA Black Market: The MDMA black market has traditionally been composed of
relatively peaceful actors. But, the Lindesmith Center argues that tougher federal penalties could
drive these actors out, while encouraging a more fiercely competitive MDMA black market,
more risk-prone MDMA dealers, and greater levels of violence associated with the MDMA trade.

3) Effect on the Criminal Justice System: Because the government targets the “rave” culture in
its fight against MDMA (even though most MDMA use occurs outside of raves), harsher
MDMA penalties will result in more low-level, non-violent youths receiving very long prison
sentences.
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The Lindesmith Center points to numerous studies and historical evidence indicating the safe and
effective therapeutic applications for MDMA. It also presents anecdotal evidence that some of
the illegal MDMA use is accounted for by individuals seeking the drug’s therapeutlc and
spiritual benefits.

The Lindesmith Center submits that there is a large body of scientific evidence that shows that
MDMA offers certain users important therapeutic benefits, but that the scientific evidence on the
drug’s negative effects is mixed at best. The Lindesmith Center points out serious
methodological shortcomings in heavily cited research on MDMA'’s effects on memory and
cognitive skills, including failure to control for poly-drug use, level of drug use, and other
variables, as well as failing to construct an ample control group. Medical professionals still do
not understand the exact impact of MDMA on aspects of serotonin neuronal architecture, and
there is disagreement as to what the long-term effects of MDMA could be in this area.

Lastly, the Lindesmith Center recommends that the Commission take into account the fact that
MDMA is sold in a capsule/pill form, increasing the weight of the MDMA. Any increase in
MDMA -related penalties should take the extra weight of the capsule into account so as to avoid
overestimating the actual amount of MDMA involved.

Julie Holland, MD
Bellevue Hospital, New York City

Proposed Amendment 1 — Ecstasy

Julie Holland is a psychiatrist who works in the psychiatric emergency room at Bellevue
Hospital. She will be testifying on behalf of the Lindesmith Center.

Dr. Holland recounts that at least three quarters of the patients she sees are exacerbating, if not
causing, their psychiatric illness by using alcohol and cocaine. Less than one percent of these
substance induced psychiatric disorders are due to MDMA. According the DAWN data, in 1999,
19 percent of all emergency room visits which mentioned a drug or alcohol-related cause listed
alcohol as the reason for the visit. Seventeen percent of drug-related visits were due to cocaine.
MDMA was reported in only 0.3 percent of incidents.

Dr. Holland reports that not only are MDMA related cases a small percentage of drug-related
emergency room visits, but a large percentage of these cases are not life threatening. In a recent
study conducted by the physicians at the medical emergency room of Bellevue Hospital, regional
hospital ecstasy cases phoned in the New York City poison control center were analyzed. There
were 191 cases reported during the years 1993 to 1999 inclusive. One hundred thirty nine cases
(73%) were mild and experienced minor or no toxicity. The most commonly reported symptoms
were increased heart rate (22%), agitation (19%), and nausea and vomiting (12%). Over seven
years, only one ecstasy-related death was reported, which was due to hyperthermia. She also
argues that hyperthermia is brought about only when the user engages in vigorous activity while
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on the drug (e.g. dancing at raves).

Dr. Holland believes that MDMA is a unique drug and should be treated as such. She argues
that MDMA is less likely to cause violence than alcohol, less addictive than cocaine or tobacco,
and less deadly than heroin. Dr. Holland is also concerned that equating MDMA with heroin
based on weight is inappropriate because the dosages are not similar. She reports that one gram
of heroin yields approximately 200 doses while one gram of MDMA yields only five doses.

As a psychiatrist, she is particularly interested in the potential therapeutic benefits of MDMA.
She reminds the Commission that before ecstasy was made an illicit drug, it was used by
psychiatrists and psychotherapists as a catalyst to enhance the efficiency and outcome of
psychotherapy sessions. Thousands of people underwent MDMA -assisted psychotherapy
sessions in the seventies and eighties without medical complications. Furthermore, the DEA’s
administrative law judge Francis Young ruled in 1986 that MDMA should be placed on Schedule
III because evidence indicated that it had serious medical uses and less potential for abuse than
Schedule I drugs.
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National Association of Criminal Defense Lawyers
Written Statement of Edward A. Mallett, President, NACDL

Proposed Amendment 1 — Ecstasy

The NACDL opposes the proposed amendment concerning ecstasy. Mr. Mallett stated that he
finds the government’s likely argument for increasing ecstasy sentences specious for a number of
reasons. First, he remembers a time when the government prosecuted large-scale drug cases
without the current inducements to provide substantial assistance. Mr. Mallett then recounted
that a colleague once observed that now the government “turns” witnesses and creates crimes
that might never have occurred but for the rewards they are paying witnesses under the
guidelines. Apart from this change in law enforcement practices, the government has failed to
offer convincing evidence that increased sentences are necessary and appropriate to the goal of
increased cooperation. Mr. Mallett stated that the proposed guideline amendment would
indiscriminately increase sentences for all participants in an ecstasy conspiracy, from the very
least to the most culpable. Additionally, high-level traffickers already receive harsh sentences
under the current ecstasy guidelines — and the incremental increase seems unlikely to affect their
willingness to cooperate.

Mr. Mallett stated that despite the government’s claims that significantly harsher penalties will
“send a strong signal to those who would import or traffic in ecstasy,” the most obvious impact
will be on low-level offenders. He further stated that the new federal ecstasy defendants will be
members of the youthful user population who underestimate the consequences of their minor
involvement with distributors. Another group that will be disproportionately affected is the
couriers, who the DEA reports can carry up to 20,000 tablets on their person and 50,000 tablets
in specially designed luggage.

Mr. Mallett reported that several prosecutors, lawyers and judges whom he has asked what they
think of raising ecstasy punishments to correspond with heroine or cocaine, responded that there
are so many problems with excessive punishments that the premise is wrong. That is, heroine
and cocaine punishments do more harm than good and should not be a standard of correct
thinking.

In conclusion, Mr. Mallett stated that the relative popularity of various illegal drugs seems to rise
in advance of legislative change, and every effort to eradicate the use of a new drug through

legislation seems to be followed by the invention and mass consumption of some newer drug.

Mr. Mallett attached the profile for a woman, Amy Pofahl, who was convicted of conspiracy to
import and distribute MDMA and sentenced to 24 years without parole.
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NACDL: Statement of David E. Nichols, Ph.D.

Mpr. Nichols is a professor of Medicinal Chemistry and Molecular Pharmacology at Purdue
University. His written testimony is a re-submission of the letter he sent to the Commission on

- February 5, 2001, for public comment.
Proposed Amendment 1 — Ecstasy

David E. Nichols wrote to state that ecstasy is simply not similar in its hallucinogenic effect on
the user to mescaline. Dr. Nichols stated that ecstasy has roughly twice the psychoactive potency
by weight of mescaline. Thus, based on human dosage, the equivalency for one gram of MDMA
should then be equal to 20 g of marihuana. Further, MDMA has only about 1/25th the potency
of heroin. There is no basis either through potency considerations or through risk assessment to
equate the harm of one gram of MDMA with one gram of heroin.

Dr. Nichols stated that he understands the concern regarding large numbers of adolescents who
are apparently abusing ecstasy, and supports reasonable attempts to discourage this use, but is
adamantly opposed to regulations that are not based on facts or science.

NACDL: Statement of Charles S. Grob, M.D.

Dr. Grob is the Director of the Division of Child and Adolescent Psychiatry at Harbor-UCLA
Medical Center and is also a Professor of Psychiatry at the UCLA School of Medicine. His
written testimony consists of a re-submission of the letter he and Gary L. Bravo submitted on
February 5, 2001, as well as a paper he published in the Addiction Research medical journal.

Proposed Amendment 1 — Ecstasy

Dr. Grob both strongly opposes the proposed new sentencing laws for MDMA. He predicts that
the proposed sentencing laws would result in targeting low-level dealers and users and not the
high-volume traffickers for which the laws are intended.

Dr. Grob stated that MDMA is more equivalent to mescaline in its behavioral and
pharmacological effects than it is to heroin. Additionally, MDMA's potential for physical and
psychological addiction is low. MDMA also shows potential as an alternative treatment for
conditions known to be refractory, or non-responsive, to conventional treatments, including
individuals with end-stage cancer who have severe psychological distress and existential
alienation and also for patients with chronic post-traumatic stress disorder.

Dr. Grob also submitted a paper he authored entitled “Deconstructing Ecstasy: The Politics of
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MDMA Research.”™ In this paper, Dr. Grob calls for an open and comprehensive review of the

' existing state of knowledge regarding MDMA, from diverse perspectives. The outcome into
such an inquiry should facilitate a more effective and salutary understanding and response to the
condition confronting Euro-American medicine and culture. The paper discusses the social
history of MDMA, neurotoxicity of MDMA, and the current status of MDMA.

“Charles S. Grob, Deconstructing Ecstasy: The Politics of MDMA Research, ADDICTION
RESEARCH, Vol. §, No. 6, pp. 549-88 (2000).
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Rick Doblin, Ph.D. ,
President, Multidisciplinary Association for Psychedelic Studies (MAPS)

" Proposed Amendment 1: Ecstasy

Mr. Doblin states two primary reasons for why he opposes any increases in the penalties for
MDMA. First, enhanced penalties will increase the difficulties in obtaining FDA and DEA
permission to conduct legitimate scientific research into the risks and benefits of the therapeutic
use of MDMA as an adjunct to psychotherapy. Second, while MDMA does have its risks, as
does any other drug or even any non-drug recreational activity, these risks have greatly
exaggerated, particularly the risk of serious functional or behavioral consequences from MDMA
neurotoxicity.

Mr. Doblin stated that he recently completed a dissertation on the regulation of the medical uses
of Schedule 1 drugs, primarily MDMA and marijuana, for a Ph.D. in Public Policy from the
Kennedy School of Government, Harvard University. Additionally, he recently participated as a
subject in human spinal tap studies of MDMA neurotoxicity.

He stated that scientists associated with MAPS will submit a protocol to FDA in April, 2001
seeking permission to study the use of MDMA -assisted psychotherapy in the treatment of
patients suffering from Post-Traumatic Stress Disorder (PTSD). This protocol, if approved, will
be the first opportunity that scientists have had to study the therapeutic use of MDMA since
DEA placed MDMA in Schedule 1 in 1985.

Mr. Doblin suggests that, historically, as the penalties for the non-medical uses of a drug are
increased, political pressure develops to suppress or restrict research into the beneficial uses of
that drug. This has been the case with heroin, marijuana and the psychedelics. There is also a
tendency for government agencies and anti-drug groups to overestimate the risks of drugs that
have been criminalized. Examples include the LSD chromosome damage scare, which was
supposedly going to result in a generation of children born with birth defects to users of LSD, -
and the crack baby phenomenon, which was shown in later research to be vastly overstated. Mr.
Doblin submits that the likely risks of MDMA neurotoxicity have also been dramatically
exaggerated.
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United States Sentencing Commission
One Columbus Circle, NE, Suite 2-500
Washington, DC 20002-8002

Attn: Public Information
Dear Commissioners:

My name is John Malone and I'm the Assistant Director of
Firearms, Explosives and Arson Directorate at the Bureau of
Alcohol, Tobacco and Firearms (ATF). I want to thank you
for giving me the opportunity to speak today about the two
proposals to amend United States Sentencing Guideline 2K2.1
to increase the number of levels added to offenses
involving certain numbers of firearms. The reason I

‘ appreciate having the chance to speak about this issue is
because increasing the sentences for offenses involving
large numbers of firearms is a critical part of ATF's
efforts to combat firearms trafficking and violence.

As you are aware, the guidelines for firearms violations
currently provide for a 1 to 6 level increase of the base
offense level if the crime involved 3 or more firearms.

For example, if a crime involved 3 to 4 firearms, 1 level
is added, and if a crime involved 5 to 7 firearms, 2 levels
are added. This incremental one-level increase continues
up to crimes involving 50 or more firearms, where 6 levels
are added. Unfortunately, the current guidelines reach
their peak at 50 firearms. Therefore, if a person is
sentenced for trafficking 50 firearms, he or she receives a
6 level increase. If a person is sentenced for trafficking
250 firearms, he or she would receive this same 6 level
increase. There is little incentive for a trafficker to
cease his or her activities once the 50-firearms threshold
had been met. '

WWW.ATF. TREAS.GOV
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Accordingly, it is not surprising that statistics prepared
by the Department of Justice (DOJ) demonstrate that
defendants sentenced under 2K2.1 in cases involving 50 or
more firearms frequently received low sentences. For
example, in 1997, 4.9 percent of defendants who were
convicted in cases involving 50 or more firearms received
less than l-year imprisonment and 10 percent received no
prison sentence. Similarly, in 1998, 3.8 percent of
defendants who were convicted in cases involving 50 or more
firearms received less than l-year imprisonment and 24.4
percent received no imprisonment. In 1999, 4.9 percent
received less than l-year imprisonment and 9.8 percent
received no imprisonment. These low sentences do not
reflect the seriousness of trafficking in a large number of
firearms and the threat that it poses to public safety.

The sentences also do not serve as a deterrent against
trafficking in large numbers of firearms. In addition,
many traffickers are able to continue trafficking firearms
after a short time in jail.

The Commission has put forward 2 options for amending
Guideline 2K2.1. Option 1, originally proposed by ATF,
would provide an additional 1 level increase for crimes
involving 100 to 199 firearms and a 2 level increase for
crimes involving 200 or more firearms. Option 2 would
restructure the present format for adding levels based on
the number of firearms involved, by providing increases in
two-level increments, rather than one-level increments.
This would result in 2 levels being added for offenses
involving 3-7 guns; 4 levels added for offenses involving
8-24 guns; and 6 levels added for offenses involving 25-99
guns. It also would lift the 50 firearm cap so that

8 levels would be added for offenses involving 100-199 guns
and 10 levels would be added for offenses involving 200 or
more guns.

Both of the proposed options would address the problems
with the present guidelines which I have discussed.

Therefore we support both options. However, we prefer
Option 2 for several reasons. First, it would provide
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higher sentences than Option 1 in certain cases involving
less than 50 firearms. For example, someone being
sentenced for a crime involving 4 firearms would get 2
levels added to his or her base offense, rather than the 1
level increase he or she would get under Option 1. Second,
Option 2 would provide higher sentences than Option 1 in
all cases involving 100 or more firearms. For example,
someone trafficking 150 firearms would get a seven level
increase under Option 1 and an 8 level increase under
Option 2. Therefore Option 2 better reflects the serious
threat firearms trafficking poses to public safety and is a
more effective deterrent.

In addition, Option 2 has the added benefit of diminishing
some of the fact-finding required to determine how many
firearms were involved in an offense.

To get a better understanding of the effect of the
different options, it is useful to calculate their impact
on a defendant’s sentence. Under the present guidelines, a
person with a base offense level of 12 and a criminal
history in category I who is being sentenced for selling
250 firearms without a license would have an offense level
of 18 (12 + 6), giving him or her a sentence in the range
of 27-33 months. Under Option 1, this person would have an
offense level of 20 (12 + 8), giving him or her a sentence
in the range of 33-41 months. Finally, under Option 2,
this person would have an offense level of 22 (12 + 10),
giving him or her a sentence in the range of 41-51 months.
Clearly the impact of the different options is significant.

I want to explain why ATF views firearms trafficking as a
serious crime which poses a large threat to the public
safety and which must be punished accordingly. As we have
stated in correspondence with the Commission, trafficked
firearms often are used in subsequent crimes, thereby
threatening public safety. In 1997, an ATF investigation
of a dealer who lied on his license application and failed
to maintain records was initiated in the San Francisco
Field Division, where I was Division Director. More than
100 of the 446 guns the defendant bought and sold during
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the short time he was in business were later seized by
police investigating violent crimes. The defendant was
sentenced to 2 years for lying on his license application
and failing to maintain records. Similarly, in a 1999
case, a defendant pled guilty to engaging in the business
of dealing in firearms without a license. To date,
approximately 25 of the over 200 firearms he sold have been
recovered in crimes including robberies, aggravated
assaults, narcotics offenses, and firearms offenses.
Several of the firearms have been recovered in the hands of
juveniles. Subsequently, the defendant was sentenced to

4 1/2 years in prison.

These are just two examples. Unfortunately they reflect a
pattern we see over and over again. Obviously, the greater
the number of firearms that are trafficked, the greater the
risk they will end up being used in crime. Therefore
shutting down a trafficker’s activity is an ounce of
prevention which yields several pounds of cure to the
community. The proposed amendments, particularly Option 2,
would provide an effective tool to combat trafficking in
large numbers of firearms.

As the Assistant Director of the Firearms, Explosives and
Arson Directorate, I have the unique responsibility of
overseeing the development and implementation of firearms
enforcement initiatives which directly impact violent crime
in our country. Over the last several years, ATF has
sharpened the focus of its firearms enforcement efforts on
identifying, investigating and preventing illegal firearms
trafficking. The slight decrease in the number of cases
brought in 1998 and 1999 involving 50 or more firearms is
not a result of a reduced focus on firearms trafficking by
ATF. 1In fact, it likely is a result of ATF’s increased
focus on identifying, investigating, and preventing _
firearms trafficking. ATF has added additional agents and
inspectors to combat trafficking. We also have increased
our use of technology in investigating trafficking.
Moreover, programs such as the Youth Crime Gun Interdiction
Initiative, which combines the strategic use of crime gun
information with investigative activity, have enabled us to
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more effectively identify and prevent trafficking.
Accordingly, ATF often is able to stop trafficking
violations before the trafficker has had time to acquire
large numbers of firearms. However, ATF agents are
continuing to perfect significant numbers of criminal
cases involving quantities of firearms over the current
50-firearms threshold.

ATF's improved success in combating firearms trafficking in
no way removes the need for the proposed amendments.
Tougher sentences are a crucial tool, along with all the
other steps we are taking, in our attempt to prevent
firearms trafficking by sending a strong message that such
behavior will not be tolerated. An increase in the levels
added for firearms offenses involving multiple firearms
will ensure a fair and uniformly applied sentence to large
scale firearms traffickers, regardless of judicial district
or presiding judge, and ensure adequate protection to the
public from this type of conduct. We are pleased the
Department of the Treasury joins us in supporting both
Options, and in particular Option 2.

I want to thank you once again for giving me the
opportunity to speak to you about this very important
issue. I would be happy to answer any questions you might
have.

Sincerely yours,

%/WLM

John P. Malone
Assistant Director
(Firearms, Arson and Explosives)
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United States Sentencing Commission
One Columbus Circle, NE, Suite 2-500
Washington, DC 20002-8002

Attn: Public Information
Dear Commissioners:

This letter is in response to proposals to amend the United
States Sentencing Guidelines which were published in the
Federal Register on January 26, 2001. Specifically, it is’
in response to the two proposals to amend Guideline 2K2.1
(Unlawful Receipt, Possession or Transportation of Firearms

or Ammunition). (We have no comment on the other firearms-
‘ related proposals contained in the January 26, 2001,

edition of the Federal Register.)

As you know, in a December 1, 1998, letter to the General
Counsel of the United States Sentencing Commission, the
Bureau of Alcohol, Tobacco and Firearms (ATF) recommended
that section 2K2.1(b) (1) be amended to provide an
additional one-level increase for crimes involving 100 to
199 firearms and a two-level increase for crimes involving
200 or more firearms. Our letter noted that Mr. James E.
Johnson, former Treasury Under Secretary for Enforcement,
had sent you a letter on November 17, 1998, seeking the
same amendment.

The January 26, 2001, edition of the Federal Register
contained ATF's suggested amendment (Option 1), as well as
a second proposal for amending Guideline 2K2.1, which would
provide increases in two-level increments (Option 2). 1In
relation to the current guidelines, Option 2 would result
in a one-level increase for crimes involving 3-4 firearms,
8-12 firearms, and 25-49 firearms; a two-level increase for
crimes involving 100-199 firearms; and a four-level

‘ increase for crimes involving 200 or more firearms.
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Although we support both Option 1 (our original proposal)
and Option 2, we prefer Option 2. Because Option 2 would
provide higher sentences than Option 1 in certain cases
involving less than 50 firearms, and higher sentences than
Option 1 in all cases involving 100 or more firearms, it
better reflects the serious threat firearms trafficking
poses to public safety. In addition, Option 2 has the
added benefit, pointed out in the Federal Register notice,
of diminishing some of the fact-finding required to
determine how many firearms were involved in an offense.

In our December 1998, letter we explained, and provided
examples to demonstrate, that trafficked firearms often are
used in subsequent crimes, thereby threatening public
safety. This pattern unfortunately has continued. For
example, in a 1999 case where a Federal firearms licensee
sold over 200 firearms to convicted felons, gang members,
and juveniles through straw purchases, several of the
firearms have been recovered in narcotics offenses,
homicides, robberies, and assaults. (The defendant
received a sentence of 6 months imprisonment and 3 years
supervised release.) In another 1999 case, a defendant
pled guilty to engaging in the business of dealing in
firearms without a license in violation of 18 U.S.C.

§ 922(a) (1) (A). To date, approximately 25 of the over 200
firearms he sold have been recovered in crimes including
robberies, aggravated assaults, narcotics offenses, and
firearms offenses. Several of the firearms have been
recovered in the hands of juveniles. The greater the
number of firearms that are trafficked, the greater the
risk they will end up being used in crime. The proposed
amendments would acknowledge this dangerous consequence of
trafficking large numbers of firearms.

The proposed amendments also would serve as more effective
deterrents to trafficking large numbers of firearms than
the present guidelines. As stated in our December 1, 1998,
letter under the current guidelines, unless an upward
departure is issued, a defendant who trafficked 200
firearms would get the same base offense level as a
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defendant who trafficked 50 firearms. Therefore, there is
little incentive for a trafficker to stop his or her
activity once 50 firearms have been trafficked. The
proposed amendments, particularly Option 2, would send a
message to potential traffickers that they will pay a price
if they traffic large numbers of firearms.

Moreover, increased sentences will hinder the ability of
traffickers to continue their illegal activities.
Presently, many firearms traffickers are able to continue
trafficking firearms after a short period of incarceration.

Our December 1998, letter contained statistics prepared by
the Department of Justice which showed that defendants
convicted under 2K2.1 in cases involving 50 or more
firearms frequently received low sentences. For example,
in 1997, 4.9 percent of defendants who were convicted in
cases involving 50 or more firearms received less than
l-year imprisonment and 10 percent received no prison
sentence. Department of Justice statistics from 1998 and
1999 show this problematic trend continues. In 1998, 3.8
percent of defendants who were convicted in cases involving
50 or more firearms received less than l-year imprisonment
and 24.4 percent received no imprisonment. In 1999, 4.9
percent received less than l-year imprisonment and 9.8
percent receiving no imprisonment. (In 1999, 77 percent
of defendants who were convicted in cases involving 50 or
more firearms received imprisonment in the range of 1 to 5
years.)

Department of Justice statistics also show that slightly
less cases involving 50 or more firearms were brought in
1998 and 1999 than had been brought in 1995-1997, both in
terms of raw numbers and percentages. For example,

79 cases were brought in 1998 and 61 cases were brought in
1999, versus 81 in 1995, 113 in 1996, and 82 in 1997.
Similarly, 3.5 percent of the cases brought in 1998 and
2.5 percent of the cases brought in 1999 involved 50 or
more firearms, versus 3.6 percent, 5.1 percent, and 3.9
percent in 1995, 1996, and 1997 respectively.
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We want to emphasize that this small shift does not reflect
a reduced need for the proposed amendments. As an initial
matter, for the 140 cases involving 50 or more firearms
that were brought in 1998 and 1999, the defendants
committed serious offenses which should be punished in a
manner which reflects their severity. Moreover, the shift
is not a result of a reduced focus on firearms trafficking
by ATF. In fact, it likely is a result of ATF's increased
focus on identifying, investigating, and preventing
firearms trafficking. ATF has added additional agents and
inspectors to combat trafficking. We also have increased
our use of technology in investigating trafficking.
Moreover, programs such as the Youth Crime Gun Interdiction
Initiative, which combines the strategic use of crime

gun information with investigative activity, have enabled
us to more effectively identify and prevent trafficking.
Accordingly, ATF often is able to stop trafficking
violations before the trafficker has had time to acquire
large numbers of firearms. However, as stated above,

that does not remove the need for the proposed amendments.
Tougher sentences are a crucial tool in our attempt to
prevent firearms trafficking.

Please let us know if we can provide you with any further
information regarding these proposals. Mr. John P. Malone,
ATF’s Assistant Director of the Firearms, Explosives and
Arson directorate, will be making a statement in support of
these proposals (in particular, Option 2) at the public
hearing on this matter. He is eager to address any
questions you have. Thank you for your consideration of
this important issue.

Sincerely yours,

do. @ fode——

Bradley A. Buckles
Director



SUMMARY OF THE STATEMENT OF THE FEDERAL PUBLIC
. AND COMMUNITY DEFENDERS

Proposed Amendment 5 (sexual predators)

The defenders recommend deferring action on the pattern-of-activity and incest
amendments and on the increase in the base offense levels in § 2A3.2 until after hearing at which
Native American tribes, organizations, and individuals can testify.

Part A — If the Commission decides to proceed without hearings, the defenders prefer
option 4, adding commentary language encouraging an upward departure. The defenders,
however, recommend deletion of that part of option 4 that would amend § 5D1.2 to
require the maximum term of supervised release if the defendant is convicted of a sex
offense. The defenders believe that this part of option 4 unnecessarily restrict judicial
discretion. In any event, the defenders recommend excluding acts of incest from a
definition of pattern of activity. If the Commission adopts option 1, the defenders
recommend a criminal history category of not less than IV (option 1A) and recommends
that proposed § 4B1.5 have the same temporal limitations under § 4A1.2(e) that apply to
the career offender guideline. The defenders oppose option 2 because proposed § 4B1.6
(1) would vitiate the requirement of proof beyond a reasonable doubt; (2) would be
susceptible to prosecutorial manipulation (prosecutors could obtain a greater sentence by
' changing one count and using other allegations to seek the enhancement under proposed

‘ § 4B1.6, rather than charging all allegations); and (3) would result in disproportionate

sentences among sexual offenders.

Part B — the defenders support option 1, which would call for the grouping of counts
under § 3D1.2(d), because it will encourage greater uniformity in sentencing, discourage
sentence manipulation by plea agreements, and promote judicial economy.

Part C — Base offense level. 1f the Commission decides to act on the base offense level
without hearings, the defenders believe that the increase in the base offense levels last
cycle are generally sufficient to comply with the congressional mandate, but they would
support a new base offense level of 21 that would apply to an offense under 18 U.S.C. ch.
117 that involves a sexual act. A base offense level of 18 would apply to a violation of
18 U.S.C. ch. 117 that does not involve a sexual act, and a base offense level of 15 would
apply in all other cases. Incest enhancement. The defenders oppose an incest
enhancement because of the disparate impact on defendants who are Native Americans.

Proposed Amendment 6 (stalking and domestic violence)

The defenders oppose increasing the base offense level of § 2A6.2 because a higher base
offense level would fail to maintain proportionality in sentencing with the more serious offense
of aggravated assault, covered by § 2A2.2. An increase to level 16 or 18 as proposed would

‘ render a higher sentence, in some instances, than that which would apply to an aggravated



assault. The defenders recommend that, in the interests of proportionality, a 4-level reduction be
added to § 2A6.2 that is similar to the reduction of § 2A6.1(b)(4), to address those cases in which
the offense involves a single instance evincing little or no deliberation consistent.

Proposed Amendment 7 (repromulgation of amendment 608)

The defenders favor option 3. The defenders oppose options 1 and 2 because they call for
double counting. The defenders believe that option 3 appropriately recognizes that there should
be a gradation in the enhancement based upon harm by making the substantial-risk enhancement
an alternative to the discharge and handling enhancement.

Proposed Amendment 8 (mandatory restitution for amphetamine
and methamphetamine offenses)

The defenders do not oppose the amendment.
Proposed Amendment 9 (safety valve)

The defenders support that part proposed amendment 9 that would amend § 2D1.1(b)(6)
to delete the requirement of a minimum offense level of 26. The defenders oppose that part of
amendment 9 that would amend § 5C1.2 to provide that a defendant who meets the safety valve
criteria cannot have an offense level from chapters 2 and 3 of the Guidelines Manual that is less
than level 17. The Commission, when it first promulgated § 5C1.2 as an emergency amendment,
recognized that in some cases a defendant who meets the safety valve criteria could have an
offense level lower than 17 under chapters 2 and 3. The imposition of a floor of 17 would result
in unjustifiable disparity resulting from the prosecutor’s charging decision — a defendant’s
offense level can depend upon whether the prosecutor decides to charge a mandatory-minimum
offense or a nonmandatory-minimum offense.

Proposed Amendment 10 (anhydrous ammonia)

The defenders do not oppose referring the new offense, codified at 21 U.S.C. § 864, to §
2D1.12. The amendment’s proposed two-level enhancement at § 2D1.1(b)(1) — which applies if
the defendant intended to manufacture methamphetamine or had reason to believe the equipment
would be so used — is sufficient to account for the seriousness of attempting or intending to
manufacture methamphetamine using anhydrous ammonia. The defenders oppose an
enhancement of more than two levels for anhydrous ammonia. As a methamphetamine-
manufacturing offense also results in a two-level enhancement under subsection (b)(2) based on a
hazardous discharge into the environment, amending (b)(1) to include anhydrous ammonia
doubles the enhancement already applicable for the use of anhydrous ammonia. No additional
increase is necessary. The defenders oppose adding a cross-reference § 2D1.1 because there is
no reliable basis for converting a given quantity of anhydrous ammonia into a quantity of
methamphetamine.



Proposed Amendment 11 (GHB)

The defenders do not oppose eliminating the maximum base offense level of 20 in §
2D1.1 for Schedule I and II depressants, including GHB, in order to maintain proportionality
with less serious Schedule III substances. The defenders do not oppose modification of the
chemical quantity table in § 2D1.11 to include GBL, a precursor of GHB.

Propesed Amendment 12 (economic crime package)

The defenders believe that there is no justification for an across-the-board increase in
offense levels for economic crimes because sentences for such crimes fall overwhelmingly at the
bottom of, or below, the guideline range.

Part A — The defenders support a consolidation of the theft, property destruction, and
fraud guidelines. They do not oppose the proposed resolution of the circuit conflict
concerning the in-the-business enhancement but recommend that proposed application
note 4 state that the enhancement does not apply if the defendant only distributed goods
that the defendant had unlawfully acquired. The defenders support option 1 for proposed
subsection (b)(14) ($1 million in gross receipts from financial institution). The defenders
support proposed subsection (c)(3) without the bracketed language because the
determination to use a different guideline should be made without regard to the resulting
offense level, as are choice-of-guideline determinations under § 1B1.2. With regard to
issue for comment 1, the defenders support the Commission’s current approach of
treating an inchoate offense as less serious than a completed offense. With regard to
issue for comment 2, the defenders support relying on departures to deal with cases
involving unique items of cultural heritage or historical or archeological significance. A
fixed enhancement will be too little in some cases, too much in others, and drafting a
graded enhancement would be difficult. The defenders recommend waiting to see how
courts deal with such cases before attempting to draft an enhancement.

Part B — The defenders oppose rewriting the loss tables because the increased punishment
that they call for is neither necessary, desirable, nor appropriate. A new loss table is not a
prerequisite for consolidation of the theft, property destruction, and fraud guidelines. The
defenders recommend that the consolidated guideline use the loss table in the current
fraud guideline.

Part C — The defenders support a comprehensive definition of loss, and suggest adoption
of such a definition even if the Commission decides not to consolidate the theft, property
destruction, and fraud guidelines. Intended loss. The defenders oppose use of intended
loss in the general rule. If the Commission decides to include intended loss, the proposed
commentary on intended loss needs to be revised . The defenders oppose holding a
defendant accountable for what another defendant intended. In addition, the defenders
suggest modifying the commentary to state that the standard is “the pecuniary harm that
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the defendant purposely intended to cause.” The defenders support excluding from

‘ intended loss a loss that was not reasonably intended to result. Actual loss. The
defenders prefer the definition in option 1 but recommend the adoption of a remoteness
limitation on the loss for which a defendant is accountable because virtually anything is
reasonably foreseeable. The defenders believe that some notion of legal causation must
go along with but-for causation. Time of measurement. The defenders do not support
either option 1 (time of sentencing) or option 2 (time of detection) but recommend the
adoption of time of the offense, which is when the victim’s loss occurs. Exclusion of
interest. The defenders support option 1 because interest will only rarely make a
difference in loss calculation, so to require its determination in every case not only calls
for needless work but invites litigation. Economic benefit conferred on victim. The
defenders do not object to proposed application note 2(C)(iit) and support the use of the
de minimis language in the first bracket of proposed application note 2(C)(IV)(1). Ponzi
schemes. The defenders support option 1 as the most consistent with the purpose of the
Commission to have sentences ordinarily “reflect the nature and magnitude of the
pecuniary harm caused.” Evaluation of loss. The defenders oppose the inclusion in
proposed application note 2(D) of “[t]he sentencing judge is in a unique position to assess
the evidence and estimate the loss based upon that evidence” because that language is too
broad. There can be cases in which the loss will be determined solely on the basis of
records that the sentencing judge’s position with regard to determining loss is not unique.
The defenders recommend inserting “ordinarily” after “sentencing judge.” Gain. The
defenders support option 4 as the most consistent with the Commission’s goal in
economic-crime cases that sentences ordinarily “should reflect the nature and magnitude

. of the pecuniary harm caused.” Options 2, 3, and 4 would require the determination of
gain in every case, unnecessary work in the view of the defenders because in the vast
majority of cases loss to the victims will exceed gain to the defendant. Downward
departure. The defenders support including proposed application note 2(G)(ii)(II) but
suggest modifying it by including the bracketed language in the sentence, “The loss
significantly exceeds the greater of the [defendant’s] actual or intended [personal] gain,
and therefore significantly overstates the culpability of the defendant.” The defenders
also recommend replacing “and therefore” in that sentence with “or otherwise.”

Part D — The defenders have no objection to part D.
Part E — The defenders have no objection to part E.
Part F — The defenders support part F.
Proposed Amendment 13 (aggravating and mitigating factors in fraud and theft cases)
The defenders prefer option two. The defenders object to both options insofar as they

include in their calculus a factor otherwise accounted for in the guideline by another specific
offense characteristic. They believe that no factor already accounted for by the guideline should
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enter into a determination of whether the proposed specific offense characteristic applies.

Proposed Amendment 14 (sentencing table amendment
and alternative to sentencing table amendment)

The defenders support option one because it will afford sentencing judges additional
discretion to fashion an appropriate sentence based on all the circumstances of the case. This
option requires no additional work by the probation office and does not necessitate additional
fact-finding that could become the subject of an appeal.

Proposed Amendment 15 (firearms table)

The defenders oppose both options for amending the firearms table of § 2K2.1(b)(1) to
add entries for 100-199 weapons and 200 or more weapons. They believe that an increase is not
warranted because nearly half of all firearms sentences were at or below the bottom of the
guideline range. The defenders believe that the ATF data does not support an increase because
there is no evidence that the sentences cited were inappropriately low. It is the defenders’ view
that federal judges would not have imposed the sentences cited if they were not warranted and
appropriate.

Proposed Amendment 16 (prohibited person definition)
The defenders do not oppose the changes in the commentary defining “prohibited person”
in § 2K1.3 and § 2K2.1. The defenders support that part of the amendment that would specify
that a defendant’s status as a prohibited person relative to the base offense level is to be
determined as of the time of the commission of the instant offense. The defenders believe that
the focus properly belongs on the defendant’s status at the time of the commission of the offense
because the reason an individual’s status as a prohibited person is significant is that a gun or
explosives offense committed by a prohibited person is more dangerous to public safety than an
offense committed by someone who is not a prohibited person.

Proposed Amendment 17 (prior felonies)

The defenders support the amendment to §2K1.3 and § 2K2.1, which would interpret
“prior felony conviction(s)” to mean the defendant had such a conviction at the time the
explosives or firearms offense was committed. The defenders believe that because the reason an
individual’s status as a prohibited person is significant is that a gun or explosives offense
committed by a prohibited person is more dangerous to public safety than an offense committed
by someone who is not a prohibited person, the relevant time to consider for purposes of
determining sentence is the time the gun or explosives offense was committed.



Proposed Amendment 18 (immigration)

The defenders support amendment 18 without the bracketed language because they
consider that unfair disparity is the hallmark of sentencing in illegal reentry cases in which the
aggravated-felony enhancement applies. Not all offenses that meet the statutory definition of
aggravated felony are of equal seriousness. The defenders believe that time served in prison is
the best way to measure seriousness. Relying on category of offense, as is done in the bracketed
language of option 1, is the least accurate measure of seriousness because such an approach
incorrectly assumes that all defendants who have committed a given type of offense have
engaged in equally serious conduct. A drug distribution offense may be for transporting 500
grams of cocaine powder or for being the head of an organization that distributed 250 kilograms
of cocaine powder, for example. The defenders believe that time served is better than time
imposed to measure seriousness because time served measures the punishment actually meted
out. The defenders respond to the Justice Department’s criticisms of time served by agreeing
that in some situations time served can be difficult to compute, but that the problem is overstated
because the time served need be computed only for one prior, not for all. Further, in the
defenders view, the kind of problems that give rise to difficulty in computing time served
ordinarily will not arise if the defendant is an alien because an alien convicted of a serious
offense usually is deported upon release from imprisonment for that offense. In addition, the
concern about shortened periods of incarceration due to prison overcrowding overstates the
impact of such early release upon time served generally. The remedy of early release occurs
rarely, and if it is a factor in time served for a prior aggravated felony could be the basis for a
departure. In response to the Justice Department’s concern that the proposed amendment does
not “prevent creative bases for downward departure that have arisen, particularly in districts that
do not have ‘fast track’ policies,” the defenders point out that the need for such departures is
created by the unfairess of the present 16-level enhancement. With regard to the extent of the
enhancement under proposed subsection (b)(1)(A)(i), the defenders recommend level 10. The
defenders oppose the proposed commentary in option 2.

Proposed Amendment 19 (nuclear, biological, and chemical weapons)
The defenders have no objection to the proposed amendment.
Proposed Amendment 21 (miscellaneous new legislation and technical amendments)

The defenders have no objection to the proposed amendment.
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PROPOSED AMENDMENT 5
Sexual Predators

Last amendment cycle, the Commission, in response to the Protection of Children From
Sexual Predators Act of 1998,! added enhancements to § 2A3.1 (criminal sexual abuse), § 2A3.2
(criminal sexual abuse of a minor under the age of sixteen years), § 2A3.3 (criminal sexual abuse
of a ward), and § 2A3.4 (abusive sexual contact) to increase sentences in cases involving the use
of computers or the knowing misrepresentation of the actual identity of the defendant, if the use
of the computer or misrepresentation was done with intent to persuade, induce, entice, coerce, or
facilitate the transportation of a child to engage in prohibited sexual activity. The Commission
also broadened the term “distribution” in § 2G2.2 (trafficking in material involving the sexual
exploitation of a minor) to include distribution for nonpecuniary gain. Moreover, the
Commission amended § 2G2.2 to require increased punishment in cases involving distribution
of child pornography for nonpecuniary gain, to a minor, to a minor with intent to persuade the
minor to engage in prohibited sexual conduct, as well as for all distribution cases that do not
otherwise receive an enhancement for distribution.

A major concern of the Protection of Children from Sexual Predators Act was a perception that
sentences under § 2A3.2 both for consensual sex convictions and for convictions for offenses
prosecuted under 18 U.S.C. § 2243(a) or 18 U.S.C. ch. 117 were inappropriate. When initially
drafted, § 2A3.2 was designed to apply to those defendants who engage in consensual sexual acts
that would be legal but for the age difference between the participants. Historically, the majority
of such cases in federal court have involved Native American defendants from the reservation.
However, with the advent of the internet and special federal investigation initiatives, such as
“Innocent Images,” an increasing number of defendants are now being charged under 18 U.S.C.
ch. 117 and sentenced under § 2A3.2. The number of Native Americans sentenced under the

§ 2A3.2 has remained relatively constant.?

To provide appropriate punishment for the two different types of cases now being
sentenced under § 2A3.2, the Commission made several modifications to that guideline last
amendment cycle. As previously noted, the Commission added an enhancement for the use of a
computer or internet access device and raised the base offense level to 18 if the offense involved
a violation of 18 U.S.C. ch. 117. The Commission also added an enhancement for undue
influence to address those cases in which the defendant took advantage of their status as an older

'Pub. L. No. 105-314, §§ 502-07, 112 Stat. 2974.

2See Sexual Predators Act Policy Team, U.S. Sentencing Com’n, Sentencing Federal
Sexual Offenders: Protection of Children From Sexual Predators Act of 1998, at 13, table 2 (Jan.
24,2000). The number of Native Americans sentenced under § 2A3.2 was 32, 27 and 29 in
fiscal 1998, 1997 and 1996, respectively. Id.



person. There is now a rebuttable presumption of undue influence if there is a ten-year age
difference between the defendant and the victim.

The Commission deferred action on the directive in the Act for an enhancement if the
defendant engaged in a “pattern of activity of sexual abuse of exploitation of a minor.” The
Commission also deferred action on the grouping of multiple counts of possession and
distribution of child pornography, an issue over which there is a circuit conflict. Proposed
amendment 5 is a three-part amendment that would implement two directives in the Protection of
Children From Sexual Predators Act of 1998 and call for grouping of certain child pornography
counts of conviction.

At the outset, it must be stated that proposed amendment 5 would have a huge impact on
Native Americans. The majority of sex offenders sentenced under §§ 2A3.1, 2A3.2 and 2A3.4
are Native Americans. In fiscal year 1999, Native Americans represented approximately 61% of
sex offenders sentenced under the guidelines (165 out of 271). The numbers in fiscal 1999 are
consistent with previous years.* Native American groups are becoming concerned about the
application of the sentencing guidelines on the individuals in their community. As noted by the
South Dakota Advisory Committee to the United States Commission on Civil Rights, there is a
perception of unjust treatment that is based upon the view that federal courts applying the
sentencing guidelines impose harsher punishment than state courts.” In New Mexico and South
Dakota, offenses occurring off the reservation often have a lesser presumptive sentence than
called for under the United States Sentencing Guidelines. Additionally, plea practices in federal
and state court can result in unequal treatment between reservation and non-reservation cases.

It is against a background of abject poverty, unemployment, and physical isolation, all
contributing to distressingly high rates of alcoholism and substance abuse, that the Commission
must consider what changes to make in the guidelines. In an article relied upon by the United
States Probation Office, The American Indian Sexual Offender, author Dewey Ertz cautions that
“[t]he most important issue to keep in mind when treating the American Indian sexual offender is
that the American Indian people are victims by nature of their history and life experience, and
they are offenders with respect to inappropriate behavior patterns.” Those behavior patterns

3See Pub. L. No. 105-314, § 505, 112 Stat. 2974. One directive concerns “pattern of
activity” and the other an enhancement for transportation offenses under 18 U.S.C. ch. 117.

“See Sexual Predators Act Policy Team, U.S. Sentencing Com’n, Sentencing Federal
Sexual Offenders: Protection of Children From Sexual Predators Act of 1998, at 9, 13, 17, tables
1, 2, 4 (Jan. 24, 2000).

SSee generally South Dakota Advisory Committee to the United States Commission on
Civil Rights, Native Americans in South Dakota: An Erosion of Confidence in the Justice System
(Mar. 2000).



often find their roots in substance abuse and dependancy, attention deficit and impulse control
disorders, and affective disorders such as depression. Mr. Ertz emphasizes that therapy
addressing the roots of the behavior patterns and integrating tribal and community concepts can
positively treat the offender.®

Physical isolation and poverty is typical on a reservation. Defendants often come from
homes with no running water, electricity, or telephone. They may have to walk for miles or
hitchhike for days to make court appearances. Lack of education is common, particularly among
the middle-aged and elderly population, who have been the victims of “forced” boarding
schools.” It is not uncommon for Native American defendants, especially middle-aged and older,
to have little or no English language skills. In New Mexico, there is a full-time Navajo court
interpreter, and a significant minority of defendants speak little or no English.®

In reviewing our cases, we note that a Native American defendant was frequently a victim
or witness of sex abuse as a child. It would not be surprising that a victim of sexual abuse as a
child, who never had an opportunity for treatment, would become part of the cycle of abuse as an
adult. The issue of incest is not so straight-forward when the adult offender was victimized as a
child.

The Assistant Secretary of the Interior for Indian Affairs summed up the situation this

SDewey Ertz, The American Indian Sex Offender, in 2 The Sex Offender: New Insights,
Treatment Innovations, and Legal Developments (Barbara K Schwartz & Henry R. Cellini eds.
1997).

"Historically, a major trauma for Native Americans was the boarding school operated by
the government or a religious organization. Often children were taken from their parents and
taught the “values” of the dominant society. The Native American culture was prohibited in
these schools, which added to the loss of social structure, community and personal identity of the
Native Americans. See David Wallace Adams, Education for Extinction: American Indians and
the Boarding School Experience 1875-1928 (Univ. of Kansas 1995); M. Irwin & Samuel Roll,
The Psychological Impact of Sexual Abuse of Native American Boarding School Children, 23 J.
Am. Psychoanalysis 461 (1995).

A Native American defendant prosecuted in federal court suffer the additional hardship,
at least in New Mexico and South Dakota, of serving the sentence outside away from the
defendant’s home state and family. Few reservation families have the resources to travel to
another state, so a Native American inmate in federal prison suffers a greater isolation from
family and culture than a Native Americans inmate of a state prison. For a Native American
inmate from a small tribe or pueblo, there is a good likelihood that the inmate may be the only
tribal or pueblo member in the federal institution.



way in remarks on the 175th anniversary of the establishment of the Bureau of Indian Affairs.
The Assistant Secretary reviewed the history of relations between the Indian tribes and the
dominant society since 1875, candidly pointing out the failures of policy that have contributed to
the state of life in Indian communities today. After noting the impact of the wars with Indians,
he pointed out that

it must be acknowledged that the deliberate spread of disease, the decimation of the
mighty bison herds, the use of the poison alcohol to destroy mind and body, and the
cowardly killing of women and children made for tragedy on a scale so ghastly that it
cannot be dismissed as merely the inevitable consequence of the clash of competing ways
of life. . . . Nor did the consequences of war have to include the futile and destructive
efforts to annihilate Indian culture. After the devastation of tribal economies and the
deliberate creation of tribal dependence on the services provided by this agency, this
agency set out to destroy all things Indian.

This agency forbade the speaking of Indian languages, prohibited the conduct of
traditional religious activities, outlawed traditional government, and made Indian people
ashamed of who they were. Worst of all, the Bureau of Indian Affairs committed these
acts against the children entrusted to its boarding schools, brutalizing them emotionally,
psychologically, physically, and spiritually. . . . The trauma of shame, fear and anger has
passed from one generation to the next, and manifests itself in the rampant alcoholism,
drug abuse, and domestic violence that plague Indian country. Many of our people live
lives of unrelenting tragedy as Indian families suffer the ruin of lives by alcoholism,
suicides made of shame and despair, and violent death at the hands of one another.’

We recommend that the Commission, before promulgating guideline amendments that
will have a substantial impact on Native Americans, hear from Native Americans tribes,
organizations, and individuals. The Commission should not fail to hear from the Native
American community. The dynamic between Native Americans and the dominant society is
complex. We suggest that the Commission hold hearings at least in South Dakota and New
Mexico or Arizona before promulgating a pattern of activity and incest enhancement.

Based upon the data from fiscal 1999, approximately one in ten (17 out of 165) Native
Americans defendants convicted of sex offenses could be subject to proposed § 4B1.5 (repeat
and dangerous sex offender).!® Native Americans would be the majority of persons subject to the

’Remarks of Kevin Gover, Assistant Secretary-Indian Affairs, at the Ceremony
Acknowledging the 175th Anniversary of the Establishment of the Bureau of Indian Affairs
(Sept. 8, 2000), available at www.doi.gov/bia/as-ia/175gover.htm.

%See Sexual Predators Act Policy Team, U.S. Sentencing Com’n, Sentencing Federal
Sexual Offenders: Protection of Children From Sexual Predators Act of 1998, at 3, table 1 (Jan.
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proposed guideline (17 Native Americans out of a total of 32).!! If the Commission were to
adopt the broadest proposals for a pattern of activity enhancement, under which an offender
would qualify for an enhancement if there were multiple contacts with the same victim, contacts
with multiple victims, prior convictions, or prior episodes that did not result in convictions,
nearly two-in-three Native American defendants (108 out of 165) would receive an
enhancement.'? Additionally, 61% of all offenders subject to the enhancement would be Native
Americans (108 out of 177)."* The proposed pattern of activity enhancements would have a
disproportional impact on Native Americans.

Similarly, the proposed special offense characteristic for incest would almost exclusively
be imposed upon Native Americans. In fiscal 1999, 51 out of 60 eligible offenders (85%) would
have been Native Americans.!* Moreover, nearly one-in-three (51 out of 165) of the Native
American sex offenders would have been eligible for the enhancement.!’

The proposed amendment increasing the base offense level of § 2A3.2 for non-18 U.S.C.
ch. 117 offenses would mainly affect the Native American population. In fiscal 1999, 28 out of
36 defendants convicted of an age-differential sex offense were Native Americans.'® Cases
ivolving Native American offenders are the most appropriate for a base offense level of 15. The
Native American defendants sentenced under § 2A3.2 tend to have committed sexual acts that
are truly consensual and would be legal but for the age disparity. Undue influence is rare. For
such cases, a base offense level of 15 is appropriate.

The congressional directives contained in the Protection of Children from Sexual
Predators Act of 1998 were for the most part aimed at the internet sexual predator. However,
these individuals who troll the internet to prey on children are a minority of the sexual offenders
in the federal system. We believe that the guidelines should be written to deal with offenders
who make up the majority of the sex-offense defendants in the federal court system—sadly,
Native Americans. Thus, we believe that the Commission should not incapacitate Native

24, 2000).

HSee id.
128ee id. at 6, table 3.

BSee id.
¥See id. at 7, table 4.
BSee id.

6See id. at 9, table 5.



American sex offenders until they have had an opportunity for education and treatment. As Mr.
Ertz emphasizes in his article, Native American sex offenders, unlike pedophiles, are the most
amenable to treatment and have the lowest rates of recidivism. We therefore recommend that the
Commission defer acting on the pattern-of-activity and incest amendments and on the increase in
the base offense levels in § 2A3.2 until after the Commission has heard from Native American
tribes, organizations, and individuals to determine the best approach to dealing with Native
Americans who commit sex offenses.

Part A - Pattern of Activity

Part A of proposed amendment 5 seeks to implement the Congressional directive for a
sentencing increase if the defendant has engaged in a “pattern of activity.”"” There are four
options that could be promulgated alone or in combination to implement the directive. In
addition, proposed amendment 5 would revise the guideline covering terms of supervised release,
§ 5D1.2, to provide that the term of supervised release for a defendant convicted of a sex crime
is the maximum term authorized by statute.

The first option would establish a new chapter 4 guideline, § 4B1.5 (repeat and dangerous
sex offender), that would operate in a manner similar to the career offender guideline, § 4B1.1.
The second option also would establish a new chapter 4 guideline, § 4B1.6 (sexual predator), that
would provide a five-level enhancement (with a floor of level of 30 or 32, to be decided) for sex-
offense defendants who engage in a pattern of activity involving prohibited sexual conduct. The
third option would provide a new specific offense characteristic in §§ 2A3.1, 2A3.2, 2A3.3, and
2A3.4 similar to the current pattern-of-activity adjustment of § 2G2.2(b)(4). Finally, the fourth
option would add to the commentary to §§ 2A3.1, 2A3.2, 2A3.3, and 2A3.4. language
encouraging an upward departure for defendants who commit repeated acts of sexual abuse of the
same minor over a period of time.

As noted above, we recommend that the Commission not promulgate any of the current
proposals until after holding hearings with the Native American community. However, if the
Commission decides to proceed without such a hearing, we recommend promulgating the fourth
option — an encouraged upward departure for a defendant who commits repeated acts of sexual
abuse of minors.

The most serious repeat child abuse sex offenders currently face a mandatory life
sentence, regardless of the application of the guidelines. If the defendant has a prior conviction
for aggravated sexual abuse of a child or a similar state offense, 18 U.S.C. § 2241(c) provides

Protection of Children from Sexual Predators Act of 1998, Pub. L. No. 105-314, § 505,
112 Stat. 2974.



that “the defendant shall be sentenced to life in prison.” A defendant can also be subject to a
mandatory life sentence for a sex conviction under the three strikes provision of 18 U.S.C.

§ 3559(c) if the defendant has two or more serious violent felonies or serious drug offenses,
without regard to whether the prior convictions are for a sex offense. Moreover, the career
offender guideline (§ 4B1.1) applies to sex offenders.

The proposed guideline for repeat and dangerous sex offenders (§ 4B1.5) is unnecessary
and has the potential to impose an unwarrantedly harsh sentence. An encouraged upward
departure would allow a court to incapacitate those defendants who posed a high risk of
recidivism or a danger to the community who was not already subject to a mandatory life
sentence or a career offender enhancement.

If the Commission adopts § 4B1.5, it should only increase a defendant’s criminal history
category to not less than IV. The guidelines should distinguish between those defendants who
have a criminal history category of IV or below and V and above.

Since § 4B1.5 will only apply to those defendants who are not already facing a mandatory
life sentence, the Commission should adopt a departure provision that allows a court to depart
when the application of the guideline significantly overstates the future risk to the community or
the seriousness of the defendant’s criminal history. There may be situations, especially in cases
involving statutory rape or a prior state conviction, in which a defendant might not have
received appropriate education and counseling. A court should also be allowed to depart upward,
if warranted, in cases involving a defendant who is clearly a pedophile and a high risk to the
community.

We have grave concerns about enhancements or departures that are based on psycho-
sexual evaluations. Often, psycho-sexual evaluations base a determination of the risk of
recidivism upon inappropriate sentencing characteristics, such as age, education, and
employment history. Moreover, there is no national uniformity concerning the availability of
testing or testing protocols. Thus, generic psycho-sexual evaluations could lead to unwarranted
sentencing disparities. However, an individual’s amenability to treatment in determining risk
assessment for the purposes of sentencing should be considered.

It is also unclear from the proposed guideline, whether the limitation on the age of
convictions under § 4A1.2(e) would apply to § 4B1.5. We recommend that § 4B1.5 have the
same § 4A1.2(e) limitations as the career offender guideline (§ 4B1.1) as to the age of applicable
convictions.

We also oppose the proposed sexual predator enhancement (§ 4B1.6). Section 4B1.6
would allow a five level enhancement, with a floor of level 30 or 32 (to be decided), if the court
finds either that the defendant committed the crime as a part of a pattern of activity involving
prohibited sexual conduct or that the defendant is a sexual predator. A sexual predator
conclusion would be based upon the court’s determination, under the totality of circumstances,
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that a defendant is likely to continue to engage in prohibited sexual conduct with minors in the
future. A pattern of activity is any combination of two or more prior separate instances of
prohibited sexual conduct with a minor, other than the victim of the instant offense, whether or
not the conduct resulted in a conviction.

The sexual predator enhancement proposed in § 4B1.6 would vitiate the requirement of
proof beyond a reasonable doubt. Prosecutors could obtain a greater sentence by simply
charging one count and using the other allegations to seek a sexual predator enhancement. For
example, if a defendant was accused of three separate acts of sexual abuse with two victims, a
prosecutor could obtain a greater sentence by simply charging one act and using the other
allegations as a pattern of activity than by charging all three acts, which would only result in a
three level increase under § 3D1.4. The guidelines should not remove the burden on prosecutors
to prove criminal conduct beyond a reasonable doubt.

The standard for determining a sexual predator would be totally subjective and result in
inconsistent application of the guidelines. What legal standard would a court use for a finding of
“likely”” under the totality of the circumstances? Clearly, a five level enhancement should be
proved by clear and convincing evidence, not by a standard less than a preponderance of
evidence. Additionally, “likely” is not defined. Does it require a 50% probability, a 10%
probability, or less? In practice, the standard would shift the burden from the prosecutor to the
defendant to prove that he was not a sexual predator.

If the Commission adopts § 4B1.6, § 4B1.6(b), it should require a finding that the offense
was committed as part of a pattern of activity and the defendant is a sexual predator. A
requirement that both be found would limit some of the concems of the sexual predator
determination. Moreover, § 4B1.6 should only be imposed on those sex offenders who have
committed multiple acts of abuse with multiple victims.

Section 4B1.6 would result in disproportionate sentences among sexual offenders. For
example, a five level increase in § 2A3.1 would result in a level of 32 before the addition of any
other specific offense characteristics. The impact in § 2A3.1 is clearly disproportionate in
comparison to its impact in other guidelines such as § 2A3.2 and § 2A3 4.

If the Commission rejects our recommendation for an encouraged upward departure and
decides to impose a pattern-of-activity enhancement, we recommend option three—a chapter 2
specific offense characteristic in the sexual abuse guidelines. This would be consistent with the
pattern of activity adjustment currently in § 2G2.2. Moreover, it would eliminate the need for an
arbitrary floor of 30 or 32 by allowing a tailored increase in each guideline. Furthermore, an
increase of two levels would bring to the guidelines the proportionality sought by Congress.

Any pattern of activity enhancement should be limited to defendants whose instant
offense of conviction is a sex crime involving the sexual abuse of a child, not including
trafficking or receipt of child pornography or possession of child pornography, and who have
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prior convictions for the sexual abuse of a minor. If the Commission does not limit pattern of
activity to prior sex abuse convictions, pattern of activity should require clear and convincing
evidence of prior conduct involving the combination of two or more separate instances of
prohibited conduct involving a minor different from the victim of the instant offense of
conviction. The Commission should require clear and convincing evidence of the prior sexual
conduct to deter prosecutors from manipulating the guidelines to circumvent the requirement of
proof beyond a reasonable doubt.

Defendants are entitled to have charges against them proved before a jury and beyond a
reasonable doubt. Therefore, if the Commission allows the pattern of activity to be proved by
something less than conviction based on reasonable doubt, the standard of proof should be clear
and convincing evidence. This would also be consistent with the case law requiring the
significant sentence enhancements to be proved by greater than a preponderance of evidence.

We oppose the proposed amendment to § 5D1.2 that would require the maximum term of
supervised release for sex offenses. Since Congress did not take away the court’s discretion to
determine the length of supervised release in sex offenses, the Commission should not. A
sentencing judge can be trusted to review the facts and circumstances of the case before the court
and make the appropriate determination. For example, a 19-year-old Native American who is
convicted of a nonforcible sex offense involving his 14-year-old girlfriend may not need the
maximum term of supervised release. There can be little fear that sentencing courts would not be
inclined to impose the maximum term of supervised release in sex abuse cases, unless there was
significant factors militating against it. While the Commission may encourage a maximum term
of supervised release, the imposition of it should be left in the sound discretion of the sentencing
court.

Part B - Grouping

Part B of the proposed amendments 5 would resolve a circuit conflict regarding who is
the “victim” in a child pornography case for the purpose of grouping the multiple counts. Option
- one would group counts covered by § 2G2.2 (trafficking in material involving the sexual

exploitation of a minor) and § 2G2.4 (possession of materials depicting a minor engaged in
sexually explicit conduct) under § 3D1.2(d). Option two would add commentary to those
guidelines that would expressly preclude the grouping of counts covered by those guidelines.

We recommend that the Commission adopt option one. Offenses sentenced under
§ 2G2.1 (manufacturing of child pornography) would still be specifically excluded from
grouping under § 3D1.2.

If offenses concerning the trafficking, receipt, and possession of child pornography were
grouped under § 3D1.2, the offenses would be subject to the broader relevant-conduct rules of
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§ 1B1.3(a)(2). Section 1B1.3(a)(2) allows the sentencing court to consider any act the defendant
committed, or any reasonably foreseeable act of another in a jointly undertaken criminal activity,
that was part of the “same course of conduct or common scheme or plan as the offense of
conviction” for purposes of determining the defendant’s relevant conduct for sentencing.
Specifically, this would allow courts to consider images of child pornography that are outside
those images listed in the count or counts of conviction. If the Commission promulgates option
two, so that these offenses would not group together, additional images outside of the offenses of
conviction could not be considered for guideline application purposes.

If trafficking, receipt and possession of child pornography convictions were grouped
under § 3D1.2(d), the court would not be required to determine who is the victim. The
determination of a victim, especially if the pictures had been computer generated or morphed,
can be complex and time consuming for the court. Grouping will alleviate the need for this
determination, but it will still permit the sentencing court to consider a wide range of conduct in
determining the appropriate sentence.

We believe option one will encourage greater uniformity in sentencing, discourage
sentencing manipulation by plea agreements, and promote judicial economy.

Part C - Enhancement for Transportation Offenses and Other Amendments

Part C responds to a directive in the Protection of Children from Sexual Predators Act of
1998 dealing with offenses under 18 U.S.C. ch. 117 (transportation for illegal sexual activity and
related crimes) that involve transporting minors for prostitution or prohibited sexual conduct.®
Relying on that directive and the Commission’s general authority in 28 U.S.C. § 994, part C
would make a number of changes in § 2A3.2 (criminal sexual abuse of a minor under the age of
sixteen years) and § 2A3.4 (abusive sexual contact). Part C would amend § 2A3.2 to (1) add a
new base level of 24 for violations of 18 U.S.C. ch. 117 that involve the commission or
attempted commission of a sexual act and increase the existing base offense levels by three
levels; and (2) add a two-level enhancement if the offense involved incest (which would apply in
addition to the care, custody, or control enhancement). Part C would amend § 2A3.4 by adding a
two-level enhancement if the offense involved incest and a three-level enhancement if the
offense involved a violation of 18 U.S.C. ch. 117. Part C would also add the two-level incest
enhancement to § 2A3.1 (criminal sexual abuse). Finally, part C would amend the statutory
index of Appendix A to refer violations of 18 U.S.C. ch. 117 to § 2A3.2.

Base-offense level increase. As noted above, the Commission last year promulgated
major changes to § 2A3.2, resulting in significant increases for most offenders. The Commission

B,
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raised the base offense level for violations of 18 U.S.C. ch. 117 to level 18 and added a two-level
enhancement for the use of computer or other internet access device. Moreover, to enhance the
sentences for the more culpable and manipulative defendants, the Commission added a two-level
enhancement for using undue influence or knowingly misrepresenting identity. There is a
rebuttable presumption of undue influence if there is more than 10 years difference between the
defendant and the victim.

These increases last cycle, together with the proposed increases for pattern of activity, are
sufficient to comply with Congressional directives in the Protection of Children from Sexual
Predators Act of 1998. Before adding a pattern-of-activity enhancement, the Commission’s
previous amendment of § 2A3.2 raised the offense level from 15 to 22 for most 18 U.S.C. ch.
117 violations. This, in effect, doubled the sentence for most of those cases.

An increase in the base offense level for non-18 U.S.C. ch. 117 violations is unwarranted.
In fiscal year 1999, approximately 78% of the non-18 U.S.C. ch. 117 defendants (28 out of 36
defendants) were Native Americans. These are individuals who have been convicted of a
nonforcible offense made criminal under 18 U.S.C. § 2243 because of difference in ages. If there
has been no undue influence, an offense level 15, or 13 with acceptance of responsibility, is an
appropriate sentence, especially given the dynamics of reservation life. Unlike individuals who
troll the internet looking for victims, a defendant living in the isolation of the reservation is often
limited in choice of partner. Moreover, on those pockets on the reservation where there is a
cluster of housing, the individuals interact often and get to know each other well. Thus, the harm
to society is less in a typical reservation statutory rape case than in a case involving an individual
who trafficks in child pornography.

If the Commission concludes that there must be an increase for those individuals who
commit an offense under 18 U.S.C. ch. 117 involving a sexual act, we would propose the
following: A base offense level of 21 for an offense under 18 U.S.C. ch. 117 involving a sexual
act; a base offense level of 18 if the violation of 18 U.S.C. ch. 117 did not involve the
commission of a sexual act; and a base offense level of 15 in all other cases. The majority of
offenders under 18 U.S.C. ch. 117 would be subject to other enhancements in § 2A3.2. Thus, a
three level across-the-board increase is neither necessary to comply with the directives of the
protection of Children from Sexual Predators Act of 1998 nor warranted in terms of
proportionality. Additionally, if the Commission promulgates a pattern-of-activity enhancement
or encouraged-departure commentary, the most dangerous offenders would be subject to that
provision.

Incest enhancement. We oppose an incest enhancement in §§ 2A3.1, 2A3.2 and 2A3.4,
because it would be the equivalent of an enhancement for being a Native American. In 1999, it
appears that 85% (51 out of 60) defendants convicted of sex offenses involving incest were
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Native American.'” The proposed amendment would affect overwhelmingly Native American
defendants in contrast to any other group.

Reservation incest cases are often some of the most complex in the federal system. In
addition to the problems of poverty, isolation, and substance abuse on the reservation, there
exists the problem of incest as learned behavior. In many cases, today’s defendant was
yesterday’s victim. Incest cases also involve defendants with the greatest amenability to
treatment and the lowest chance for recidivism if afforded a competent treatment regime. We
oppose any enhancement that would have such a disparate impact upon the Native American
community.

We believe the current proposals are too compartmentalized and are fundamentally
flawed. Congress’s major concern was to incapacitate pedophiles who seek out and prey on
children. True pedophiles, individuals who prefer children as sexual partners, have a high risk of
recidivism and need the greatest amount of treatment. However, not all individuals, even those
who, unfortunately, abuse multiple children, are pedophiles or unamenable to treatment.

The Commission’s proposed amendments might allow Native American incest cases to
be doubly enhanced (for pattern of activity and incest) based upon the same facts. If so,
pedophiles who rarely prey on their own family would receive a lesser sentence, despite their
greater risk to society, than Native Americans, who are the most amenable to treatment.?®

The Commission should hold hearings with the Native American community before
resolving these complex issues. However, if the Commission is committed to promulgating a
pattern-of-activity enhancement and an incest enhancement, we strongly urge that acts of incest
be prohibited from being used to impose a pattern-of-activity enhancement.

Both pattern of activity and incest are used to enhance the sentence of individuals who
engage in more than a one-time act of abuse. However, the dynamics of incest verses pedophilia
are different. The guidelines should set up a tiered approach recognizing each individual harm,
and sentencing each appropriately.

The greatest danger to the cofnmunity are those individuals who engage in a non-
incestual pattern of activity of abuse. Pedophiles are the individuals who would be most
appropriately punished by the proposed § 4B1.5 and § 4B1.6. Individuals who commit repeated

See Sexual Predators Act Policy Team, U.S. Sentencing Com’n, Sentencing Federal
Sexual Offenders: Protection of Children From Sexual Predators Act of 1998, at 7, table 4 (Jan.
24, 2000).

®Dewey Ertz, The American Indian Sex Offender, in 2 The Sex Offender: New Insights,
Treatment Innovations, and Legal Developments (Barbara K Schwartz & Henry R. Cellini eds.
1997).
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acts of incest with multiple family members should receive a greater sentence than an individual
who only abuses one family member. However, since in the federal system the incest
enhancement will be almost exclusively used on Native Americans, the Commission should keep
in mind the particular needs and realities of the Indian Reservation. While Native Americans
convicted of sexual acts involving incest may deserve a sentencing increase, they should not be
on a higher, or even the same, tier as the predatory pedophile.

By removing acts of incest from being used to impose § 4B1.5 and § 4B1.6, the
Commission could avoid the appearance of racism and discrimination against the Native
American community. Some Native American defendants might be subject to those
enhancements, but only when their actions were similar to the non-Native American defendants
who were subject to those enhancements. For example, those Native American defendants who
traveled outside of their family compounds on the reservation to abuse children in the general
community would be subject to the same enhancements as those non-Native American
defendants who travel across Interstate lines to abuse children. Those Native Americans who are
isolated on the reservation and act inappropriately toward family members, often while
intoxicated, should not and would not be subject to the same enhancements.

Conclusion

We recommend that the Commission hold hearings at which Native American tribes,
organizations, and individuals can testify, before promulgating enhancements concerning pattem
of activity, incest and statutory rape, § 2A3.2. The problems on the Indian Reservations are
unique and complex compared to other types of federal crime.

If the Commission proceeds with promulgating a pattern-of-activity enhancement, we
recommend that the Commission adopt Option 4, an encouraged upward departure. The judges
in South Dakota, New Mexico and Arizona, and other areas with a significant Native American
population, have experience and expertise concerning those individuals who need to be
incapacitated to protect society and those individuals who do not. The Commission should not
discount the experiences of those jurisdictions who handled the majority of federal sex crimes.
Likewise, we oppose the proposed enhancement for incest.

Finally, if the Commission is committed to promulgating an enhancement for pattern of
activity and incest, we strongly urge that acts of incest be excluded from the definition of the acts
necessary for a pattern of activity. This would reduce the possibility that Native Americans, who
do not need to be incapacitated to protect the community, would receive an unwarrantedly long
sentence. Moreover, it would tier sex offenders in a more appropriate manner, giving the greater
sentences to those individuals who have the highest risk of recidivism.
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PROPOSED AMENDMENT 6
Stalking and Domestic Violence

Proposed amendment 6 would amend § 2A6.2 (stalking or domestic violence) in response
to the Victims of Trafficking and Violence Protection Act of 2000.2! The Act amended 18
U.S.C. §§ 2261, 2261A, and 2262 by expanding their reach to include international travel to
commit stalking and domestic violence or to violate a protective order. Section 2261A was also
amended to include intimate partners within the category of protected persons and to provide a
new offense at § 2262 A(2) prohibiting use of the mail or any facility of interstate or foreign
commerce to commit stalking. Congress directed the Commission to amend the guidelines to
reflect these statutory changes and specifically to consider (1) whether the guidelines relating to
stalking offenses should be modified in light of this amendment, and (2) whether any changes
made by this amendment should also be made with respect to offenses under 18 U.S.C. ch. 110A
(domestic violence and stalking).

The amendment would increase the base offense level in § 2A6.2 from level 14 to level
16 or 18 (to be decided). The amendment would treat stalking-by-mail under § 2A6.2, the same
as other stalking offenses. It would also add a cross reference to § 1B1.5 (interpretation of
references to other offense guidelines) and amend note 3 to § 1B1.5 to clarify that the cross
reference is to be determined consistent with § 1B1.3's relevant conduct provision. The purpose
is to ensure that a guideline’s reference to use another guideline includes conduct that is a state or
local offense but that would be a federal offense had the conduct occurred within the special
territorial and maritime jurisdiction of the United States.

We oppose any increase in the base offense level of § 2A6.2. The apparent basis for the
increase is that a stalking offense involving violation of a protective order and bodily injury
should receive punishment equal to or greater than an offense covered by § 2A6.1 (threatening or
harassing communications) that involves violation of a protective order and conduct evincing an
intention to carry out the threat. The latter offense presently receives an offense level of 20
under § 2A6.1. The synopsis of proposed amendment indicates that the increase is motivated by
a concern for proportionality. “Setting the base offense level at [16] or [18] for stalking and
domestic violence crimes ensures that these offenses are sentenced at or above the offense levels
for offenses involving threatening and harassing communications [covered by §2A6.1].” An
increase to either level 16 or 18, however, would fail to maintain the necessary proportionality
with the more serious, violent offense of aggravated assault, covered by § 2A2.2. That guideline
carries a base offense level of 15. Thus, a defendant who commits an aggravated assault that
results in bodily injury, in violation of a protective order, receives an offense level of 19 (15 + 2
+ 2) under § 2A2.2, whereas a defendant who commits a stalking offense resulting in bodily
injury in violation of a protective order would be subject to an offense level under § 2A6.2 of

2'Pub. L .No. 106-386, § 1107, 114 Stat. 1464.
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either 20, if a base offense level of 16 is set (16 + 2 + 2). We do not believe that there is a sound
reason for an offense level for a stalking offense that is higher than the offense level for a more
serious aggravated assault offense.?? Moreover, if a base offense level of 18 is set, a stalking
offense involving violation of a protective order that does not resulting in bodily injury would be
subject to a greater punishment (18 + 2 = 20) than an aggravated assault involving violation of a
protective order that does result in bodily injury (15 +2 +2=19).

Finally, in the interest of proportionality, § 2A6.2 ought to include the same four-level
reduction provided by § 2A6.1(b)(4) to address those cases in which the offense involves a single
instance evincing little or no deliberation.

PROPOSED AMENDMENT 7
Repromulgation of Amendment 608

Proposed amendment 7 would repromulgate amendment 608 that implemented the
“substantial risk” directive in the Methamphetamine and Club Drug Anti-Proliferation Act of
2000.22 Amendment 608 that took effect December 16, 2000.%

The Act requires the Commission to increase penalties for the manufacture of
amphetamine or methamphetamine (and attempts or conspiracies to manufacture) “(A) if the
offense created a substantial risk of harm to human life or the environment” or “(B) if the offense
created a substantial risk of harm to the life of a minor or incompetent.” Congress directed that
the offense level for offenses described by (A) be increased by not less than three levels (with a
floor of level 27) and that the offense level for offenses described by (B) be increased by not less
than six levels (with a floor of level 30). Amendment 608 added enhancements to § 2D1.1 and §

2D1.10 to carry out this directive.?

22 Application note 2 to § 2A6.2 reflects that the cross reference of subsection (c)(1)
should apply if the resulting offense level is greater in a case involving more serious conduct.
“For example, § 2A2.2 (Aggravated Assault) most likely will apply pursuant to subsection (c) if
the offense involved assaultive conduct in which injury more serious than bodily injury occurred
or if a dangers weapon was used rather than merely possessed.” However, § 2A2.2 includes the
same two-level increase for “bodily injury” set forth in § 2A6.2(b)(1).

ZPub. L. No. 106-310, Section 201.

2See U.S.S.G. App. C, amend. 608.
2 Amendment 608 added subsection (b)(6) to § 2D1.1. Subsection (b)(6) calls for a 3-

level enhancement (with a floor of level 27) if the offense (A) involved the manufacture of
amphetamine or methamphetamine and (B) created a substantial risk of either harm to human life
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Neither the directive nor any other provision of the Act defines “substantial risk of harm.’
Amendment 608 added commentary to §§ 2D1.1 and 2D1.10 a sentencing court can consider in
determining if the offense involved a substantial risk of harm. These factors include the quantity
of any chemicals or hazardous or toxic substances found at the laboratory, or the manner in
which the chemicals or substances were stored; the manner in which hazardous or toxic
substances were disposed, or the likelihood of release into the environment of hazardous or toxic
substances; the duration of the offense, or the extent of the manufacturing operation, and
the location of the illicit laboratory (e.g., residential or remote area) and the number of human
lives placed at substantial risk of harm.

Amendment 7 sets forth three options for promulgating a regular amendment to
implement the directive. Option one would repromulgate the emergency amendment without
change.

Option two would expand the amendment to apply to the manufacture of any controlled
substance, rather than just amphetamine or methamphetamine. Option two would increase the
alternative offense levels in subsection § 2D1.1(a)(1) from *“3 plus the offense level from the
Drug Quantity Table in § 2D1.1” to “6 plus the offense level from the Drug Quantity Table in §
2D1.1.” Option two sets forth two alternatives for amending § 2D1.10 to address the
requirement of a minimum offense level of 27. Option 2(a) would increase the base offense level
§ 2D1.10(a)(2) from level 20 to level 27. Option 2(b) would add an additional alternative base
offense level of 27 if the offense involved the manufacture of amphetamine or
methamphetamine, but maintain alternative offense levels of 6 plus the offense level from the
drug quantity table of § 2D1.1 and 20. The synopsis of proposed amendment indicates that
although this option has less of an impact on lower level drug offenders than option 2(a), “it is
not consistent with the approach otherwise taken in Option 2 of expanding the emergency
amendment to cover all controlled substances.” Finally, option two would apply to all controlled
substance offenses the enhancement for creating a substantial risk of harm to the life of a minor
or an incompetent.

Option three assumes that the manufacturing process for amphetamine or
methamphetamine necessarily creates a substantial risk of harm. Option three, therefore, would
amend §§ 2D1.1 and 2D1.10 to call for the three- and six-level enhancements and the floors

or the environment. For offenses that created a substantial risk of harm to the life of a minor or
an incompetent, subsection (b)(6) calls for a 6-level increase (with a floor of level of 30).
Subsection (b)(1) that amendment 608 added to § 2D1.10 is slightly different. Subsection (b)(1)
provides a 3-level increase (with a floor of level 27) if the offense involved the manufacture of
amphetamine or methamphetamine. There is no requirement that the court find a substantial risk
of harm to human life or the environment. Such a finding is unnecessary because § 2D1.10
applies only to convictions under 21 U.S.C. § 858, for which a substantial risk of harm to human
life is an element of the offense.
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required by Congress if the offense involved manufacture of amphetamine or methamphetamine.
The enhancements and floors would apply to manufacture of other controlled substances if the
sentencing court finds a substantial risk of harm. Option three puts the substantial- risk
enhancement in § 2D1.1(b)(5) and makes it an alternative to the environmental-harm
enhancement.

We support option three. We oppose both options one and two because they call for
double counting. Congress determined that a substantial risk of harm to human life required at
least a three-level enhancement. Under options one and two, the enhancement under § 2D1.1 is
going to be five levels in virtually every instance — two levels under subsection (b)(5) for
discharge or handling of a hazardous or toxic substance and three levels under subsection (b)(6)
for a substantial risk to human life. Option three appropriately recognizes that there should be a
gradation in the enhancement based upon harm by making the substantial-risk enhancement an
alternative to the discharge and handling enhancement.

PROPOSED AMENDMENT 8
Mandatory Restitution for Amphetamine and Methamphetamine Offenses

The amendment responds to an amendment to 21 U.S.C. § 853(q) that provides for
mandatory restitution for offenses involving manufacture of methamphetamine.?® Proposed
amendment 8 would amend § SE1.1(a)(1) to include a reference to 21 U.S.C. § 853(q). We do
not oppose the amendment.

PROPOSED AMENDMENT 9
Safety Valve

Proposed amendment 9 would amend the safety-valve provisions of § 5C1.2 and §
2D1.1(b)(6). The Violent Crime Control and Law Enforcement Act of 1994 authorized the
Commission to amend the guidelines to permit judges to impose sentence without regard to a
mandatory-minium term of imprisonment if the defendant met five specified criteria.” The
Commission’s initial response to that authorization was amendment 509, which promulgated §
5C1.2 as a temporary, emergency guideline effective September 23, 1994. The Commission

*Methamphetamine Anti-Proliferation Act of 2000, Pub. L. No. 106-310, § 3613, 114
Stat. 1229.

Z’Pub. L. No. 103-322, § 80001, 108 Stat. 1985.
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repromulgated § 5C1.2 as a regular amendment in amendment 515, effective November 1, 1995.
Amendment 515 also added what is now designated subsection (b)(6) of § 2D1.1.%

Section 5C1.2 provides, in language taken from statute, that “the court shall impose a
sentence in accordance with the applicable guidelines without regard to any statutory minimum
sentence” if the defendant meets five criteria. The five criteria are taken from the legislation
almost verbatim. As a result of amendment 509, a defendant subject to a five-year mandatory
minimum who met the criteria of § 5C1.2 could have received a sentence of 30 months.” The
legislation, however, stated that “[i]n the case of a defendant for whom that statutorily-required
minimum sentence is 5 years,” the guidelines “shall call for a guideline range in which the lowest
term of imprisonment is at least 24 months.”*® Amendment 515 added § 2D1.1(b)(6) to
authorize a two-level reduction for a defendant who met the five criteria of § 5C1.2.3! Asa
consequence, a defendant subject to a five-year mandatory minimum who meets the criteria of §
5C1.2 can receive a sentence of 24 months.*

BAmendment 515 designated the provision as subsection (b)(4). Amendment 555
redesignated it subsection (b)(6), effective November 1, 1997.

YOffense level of 26 for quantity, less 4 levels for minimal role, less 3 levels for
acceptance of responsibility, resulting in a final offense level of 19. The applicable range for
offense level 19, criminal history category I is 30-37 months.

Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, §
80001(b)(1)(B), 108 Stat. 1986.

3IThe reduction under § 2D1.1(b)(6) is available to any defendant who meets the five
criteria of § 5C1.2, even if that defendant is not subject to a mandatory minimum. The
Commission has not set forth the rationale, but the rationale would seem to be to avoid unfair
disparity. As the Second Circuit pointed out in a case involving a plea agreement,

[h]ad Osei failed to obtain a plea bargain promise from the government that he would not
be subject to a mandatory minimum sentence, he would have received a two-level
reduction under § 2D1.1(b)[(6)]. To subject Osei to a longer sentence as a result of his
attorney’s ability to secure such a promise in the plea agreement makes little sense, and
does not comport with the fundamental principle underlying the Guidelines that like cases
be treated alike.

United States v. Osei, 107 F.3d 101, 104 (2d Cir. 1997) (rejecting argument that subsection
(b)(6) applies only to a defendant subject to a mandatory minimum).

320ffense level of 26 for quantity, less 2 levels under subsection (b)(6), less 4 levels for
minimal role, less 3 levels for acceptance of responsibility, resulting in a final offense level of
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There are, however, some cases in which the guideline sentence may be lower than 24
months. This can occur if the case involves a drug for which the guideline formula for
determining quantity differs from the statutory formula for determining quantity. The
Commission pointed this out when it first promulgated § 5C1.2 as a temporary, emergency
guideline, and stated that

[t]The Commission believes that it has the authority to authorize such minor variations
from the literal language of the Congressional instruction to ensure consistency with the
guidelines as a whole. In the Conference Report accompanying this legislation, the
Congress expressly noted that the Commission should interpret Congressional
instructions to the Commission in a manner that “shall assure reasonable consistency with
other guidelines” and “take into account any mitigating circumstances which might
justify exceptions.” H.R. Conf. Rep. No. 711, 103d Cong., 2d Sess 388 (title X) (1994);
see also id., sec. 28003 at 312 (directing Commission to carry out a specific instruction
regarding sentencing enhancements for hate crimes in a manner to ensure reasonable
consistency with other guidelines). The Commission similarly believes its interpretation
of section 80001 (b)(1)(B), within the overall context of a clearly ameliorative sentencing
provision for qualified defendants is consistent with past Congressional directives to the
Commission and Congress’s rationale for employing such directives as a more flexible
means of effecting sentencing policy in particular situations.®

Proposed amendment 9 would amend both § SC1.2 and § 2D1.1(b)(6). First, the
amendment would add a new subsection to § 5C1.2, stating that a defendant who meets the five
criteria and who is subject to a mandatory minimum of at least five years, cannot have an offense
level from chapters two and three of the Guidelines Manual that is-less than level 17. Next, the
amendment would amend § 2D1.1(b)(6) to eliminate the requirement that the offense level be at
least level 26, thus making the two-level reduction available to any defendant who meets the five
criteria of § 5C1.2. '

We support the second part of the amendment, which will help ameliorate the harshness
of the drug penalties for defendants whom Congress has identified at the least culpable (those
who meet the five criteria in § 5C1.2). We oppose part one of the amendment as unnecessary
and unsupported by logic or policy. Indeed, part one will result in unjustifiable disparity of
treatment.

There can be no question about the Commission’s authority to have in place a safety-
valve provision that can result in a guideline range with a bottom of less than 24 months. The
Commission’s rationale quoted above, in our judgment, is correct. More importantly, if
Congress thought that the Commission had not complied with the legislation, Congress would

17. The applicable range for offense level 17, criminal history category 1 is 24-30 months.
3359 Fed. Reg. 52,210, 52,211-12 (1994).
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have rejected what the Commission had promulgated. If part one is adopted, the Commission
will be treating defendants differently solely on the basis of whether the defendant is subject to a
mandatory minimum. Assume, for example, that a level-24 LSD defendant meets the five
criteria of § 5C1.2 and is entitled to reductions for minimal role and acceptance of responsibility.
If that defendant is not subject to a mandatory minimum (because, for example, the government
chooses to charge an offense under 21 U.S.C. § 841(a)(1) and (b)(1)(C)), the defendant’s final
offense level will be 15. If that defendant is subject to a five-year mandatory minimum (because
the government chooses to charge under 21 U.S.C. § 841(a)(1) and (b)(1)(B)), the defendant’s
final offense level will be 17. In effect, then, the second defendant is being penalized more
severely because of the prosecutor’s charging decision.
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PROPOSED AMENDMENT 10
Anhydrous Ammonia

Proposed Amendment 10 addresses a new offense, stealing anhydrous ammonia or
transporting it across a state line, knowing, intending, or having reasonable cause to believe that
it will be used to manufacture a controlled substance (codified at 21 U.S.C. § 864), that was
established by the Methamphetamine Anti-Proliferation Act of 2000.** The maximum prison
term for the offense is 4 years (8 years if the defendant has a prior conviction for certain
offenses), or 10 years (20 years if the defendant has a prior conviction for certain offenses) if the
offense involved the manufacture of methamphetamine.

Proposed amendment 10 would assign § 2D1.12 (unlawful possession, manufacture,
distribution, or importation of prohibited flask or equipment; attempt or conspiracy) on the basis
that the new crime is similar to other offenses referenced to § 2D1.12. We do not oppose
referring the new offense to § 2D1.12.

Proposed amendment 10 seeks comment about whether the two-level enhancement of §
2D1.12(b)(1) — which applies if the defendant intended to manufacture methamphetamine or had
reason to believe that the equipment would be so used — is sufficient to account for the
seriousness of attempting or intending to manufacture methamphetamine using anhydrous
ammonia. The issue for comment also asks whether the seriousness of using anhydrous
ammonia should be accounted for by an enhancement in §2D1.12(b)(1) of up to 10 levels or by
an alternative method, such as a cross reference to § 2D1.11 using a conversion to
methamphetamine.

We believe that the amendment as proposed, which will result in a two-level
enhancement under § 2D1.12(b)(1), is appropriate. Under the present guideline, an offense
involving an attempt to manufacture methamphetamine using anhydrous ammonia results in a 2-
level enhancement under subsection (b)(2) because of a release into the environment of a

3Pub. L. No. 106-310, § 3653, 114 Stat. 1101. Anhydrous ammonia is used in one
method of methamphetamine production. It is typically stored as a liquid under pressure but
becomes a toxic gas when released to the environment. Anhydrous ammonia can be harmful to
individuals who come into contact with it or inhale the gas at high concentrations. The gas can,
of course, be released unintentionally. The risk from release of anhydrous ammonia into the air
can be mitigated by other factors, such as a rain which knocks down the vapor, preventing it
from rising into the air and dispersing. The EPA, as required by the Risk Management Program
under the Clean Air Act, has determined that the concentration below which it is believed nearly
all individuals could be exposed for up to one hour without irreversible or serious health effects
is 200 parts per million (ppm). The National Institute of Occupational Safety and Health has
established 300 ppm as the Immediately Dangerous to Life and Health Level.
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hazardous or toxic substance. The Commission has thus determined that the hazardous or toxic
nature of a substance calls for a two-level increase. The effect of amending subsection (b)(1) to
cover anhydrous ammonia is to double the enhancement already applicable to an offense
involving anhydrous ammonia. and that there is not need for increasing the enhancement if
anhydrous ammonia is involved. We oppose cross-referencing from § 2D1.12 to § 2D1.1 using a
conversion to methamphetamine from anhydrous ammonia. We do not believe that there is an
established conversion ratio based on any scientific or other reliable data that will specify the
quantity of methamphetamine that could reasonably be expected to have been made from a given
quantity of anhydrous ammonia. Absent such data, expected yield would have to be litigated
case-by-case, which undoubtedly would protract sentencing proceedings, if for no other reason
than the necessity to present expert testimony.

PROPOSED AMENDMENT 11
GHB

Proposed amendment 11 responds to the Hillory J. Farias and Samantha Reid Date-Rape
Drug Prohibition Act of 2000.35 That Act provides emergency scheduling of GHB as a Schedule
I controlled substance under the Controlled Substances Act when used illicitly.>® The Act also
(1) amended 21 U.S.C. § 841(b)(1)(C) and 21 U.S.C. § 960(b)(3) to provide a maximum prison
term of 20 years for an offense that involves GHB and (2) added GBL as a List I chemical in
section 401(b)(1)(C) of the Controlled Substances Act, 21 U.S.C. § 841(b)(1)(C).”’

The guidelines currently treat GHB and other Schedule I and II depressants with a
statutory maximum prison term of 20 years identically to Schedule III substances that have a
five-year statutory maximum. Section 2D1.1 provides a maximum offense level 20 for these
substances, resulting in a guideline range of 33 to 44 months for defendants in criminal history
category I. The proposed amendment eliminates the maximum base offense level of 20 in §
2D1.1 for Schedule I and II depressants, including GHB, because “the lack of penalty
distinctions between offenses with such divergent statutory maximum raises proportionality
concerns.” The same change is proposed for o flunitrazepam, which is tied to Schedule I and II
depressants for sentencing. We recognize there is no basis for treating GHB any differently in §
2D1.1 from other Schedule I and IT depressants. We agree with the Commission that, given the
statutory maximums, proportionality concerns dictate that the less serious Schedule 111

3Pub. L. No. 106-172, 114 Stat.7.
*GHB is gamma hydroxybutyric acid.

3¥GBL is gamma butyrolactone.
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substances should not be sentenced comparably to those in Schedules I and II.

Amendment 11 also would modify the chemical quantity table of § 2D1.11 to include as
a list I chemical the substance GBL, which is a precursor in the production of GHB. Offense
levels for GBL were established in the same fashion as other list I chemicals. The offense level
for a specific quantity of GHB that can be produced from a given quantity of GBL, assuming a
50 percent yield, was determined using the drug quantity table of § 2D1.1. From this offense
level, six levels were subtracted and the result identifies the corresponding offense level in the
chemical quantity table of § 2D1.11. We do not oppose this part of the amendment.

PROPOSED AMENDMENT 12
Economic Crime Package

Proposed amendment 12 makes extensive changes to a number of guidelines. There are
six parts to the amendment. Part A of proposed amendment 12 would consolidate § 2B1.1
(larceny, embezzlement, and other forms of theft; receiving, transporting, transferring,
transmitting, or possessing stolen property), § 2B1.3 (property damage or destruction), and §
2F1.1 (fraud and deceit; forgery; offenses involving altered or counterfeit instruments other than
counterfeit bearer obligations of the United States). Part B would add a loss table to the
consolidated guideline. Part C would add to the consolidated guideline commentary defining the
term “loss.” Part D would amend guideline provisions that utilize the loss table of § 2B1.1 or §
2F1.1. Part E would make technical and conforming changes necessitated by the other parts of
the amendment. Part F would address a circuit split about how tax loss is to be calculated in a
case in which a defendant underreports on individual and corporate tax returns.

We are concerned that the economic crime package not be used as a vehicle for an across-
the-board increase in punishment for the offenses covered by those three guidelines. The
sentences for those offenses fall overwhelmingly below or at the bottom of the applicable
guideline range. Commission data for fiscal year 1999 indicates that 9.7% of fraud defendants
received a downward departures for other than substantial assistance.®® Of those fraud
defendants who did not receive a departure, 61.9% of them received a sentence at the bottom of
the guideline range.* The data is similar for larceny in fiscal year 1999 — 7.0% of the defendants
received a downward departure for other than substantial assistance, and 68.8% of the defendants

3U.S. Sentencing Com’n, 1999 Sourcebook of Federal Sentencing Statistics table 27.

¥Id. at table 29. An additional 10.8% received a sentence below the midpoint of the
applicable guideline range. Id.
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who did not receive a departure were sentenced at the bottom of the guideline range.* This
pattern has held true over the years.*! There is, in short, no need — or justification — for an
increase in penalties for the offenses covered by §§ 2B1.1, 2B1.3, and 2F1.1.

Part A

We support the consolidation of §§ 2B1.1, 2B1.3, and 2F1.1. The Commission considers
that the severity of the property offenses covered by those guidelines is related principally to the
economic harm caused. It makes sense, therefore, that a single guideline be used to determine
offense level. :

The base offense level of six for the consolidated guideline seems appropriate if proposed
specific offense characteristic (b)(7) is adopted. At very low loss amounts, the current theft and
fraud guidelines produce different offense levels. A theft involving $150 in loss produces an
offense level of five; a fraud involving the same amount produces an offense level of six. To
treat theft and fraud the same, the Commission must choose between higher offense levels for
small-loss thefts and lower offense levels for small-loss frauds. Given the sentencing patterns
noted above for offenses covered by the theft and fraud guidelines, we believe that the lower
offense levels produced by the theft guideline should be used. At the low end of the offense
~ severity scale, one level can be the difference between Zone A and Zone B, Zone B and Zone C,
or Zone C and Zone D.

We support the elimination of the more-than-minimal planning enhancement. The
expansive definition assured application of the enhancement in the vast majority of cases.”” We

“0Id. at table 27, 29.

“Indeed, the trend seems to be for sentences to fall below or at the bottom of the
guideline range more frequently. Thus, Commission data for fiscal year 1995 indicates that 7.6%
of fraud defendants received a downward departure other than for substantial assistance, and that
47.2% of the fraud defendants who did not receive a departure received a sentence within the
first quarter of the guideline range. U.S. Sentencing Com’n, Annual Report 1995, at table 32.
Similarly, the fiscal year 1995 data indicates that 4.4% of larceny defendants received a
downward departure, and that 64.4% of the larceny defendants who did not receive a departure
received a sentence in the first quarter of the guideline range. Id.

“2The basic definition is straight-forward — “more planning than is typical for commission
of the offense in a simple form.” U.S.S.G. § 1B1.1, comment. (n.1(f)). The definition goes on,
however, to state that ““more than minimal planning’ is deemed present in any case involving
repeated acts over a period of time, unless it is clear that each instance was purely opportune.
Consequently, this adjustment will apply especially frequently in property offenses.”
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also support the proposed amendment’s treatment of offenses involving several victims. The
fraud guideline, as an alternative to more-than-minimal planning, currently calls for a two-level
enhancement if the offense involved more than one victim. The fraud guideline also has a two-
level enhancement if the offense was committed through mass marketing. The theft guideline
has provision similar to either. The proposed amendment would replace both of those provisions
in the current fraud guideline with an enhancement based upon the number of victims. There
would be a two-level enhancement if there were more than 4 but fewer than 50 victims or if the
offense was committed through mass marketing. There would be a four-level increase if the
offense involved 50 or more victims.

The current theft guideline has a two-level enhancement if the offense was receiving
stolen property and the defendant was “in the business of receiving and selling stolen property.”
That enhancement derives from a provision in guideline that was merged with § 2B1.1.* The
Commission set forth the rationale for the enhancement in commentary to the superceded
provision. “Persons who receive stolen property for resale receive a sentence enhancement
because the amount of property is likely to underrepresent the scope of their criminality and the
extent to which they encourage or facilitate other crimes.”™ This explanation was not carried
forward, however. Although the amendment merging the guidelines does not indicate why the
explanation was not added to § 2B1.1, it seems unlikely that the Commission was repudiating
that purpose.

The circuits developed two approaches to the in-the-business enhancement. One
approach (the “fence test”) requires that the government prove that the defendant buys and sells
stolen property, thereby encouraging others to commit property crimes. The other approach calls
upon the sentencing court to “weigh[] the totality of the circumstances, with particular emphasis
on the regularity and sophistication of a defendant’s operation, in order to determine whether a
defendant is ‘in the business’ of receiving and selling stolen property.”* The Commission has
opted for the totality approach, which is consistent with the originally-described purpose of the
enhancement. We do not oppose doing that, but we believe that proposed application note 4
should be modified to give a better indication of the activity that the enhancement is aimed at.

The enhancement, in our judgment, should not apply merely because the defendant sold
what he or she stole. As the Seventh Circuit (a fence test circuit) has pointed out, “[o]ther than

#See U.S.S.G. § 2B1.2(b)(2)(A). The Commission merged § 2B1.2 into § 2B1.1,
effective November 1, 1993. U.S.S.G. App. C, amend. 481.

#“U.S.S.G § 2B1.2, comment. (backg’d).

“United States v. St.Cyr, 977 F.2d 698, 703 (1st Cir. 1992).
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using them himself, about the only thing a thief can do with his stolen goods is to sell them.” If
selling what has been stolen is sufficient, then the enhancement will be applied in virtually every
case. The First Circuit (a totality-of-circumstances circuit) has also recognized this problem and
has held that “a thief would not qualify for the ITB [in-the-business] enhancement if the only
goods he distributed were those which he had stolen.”¥ We suggest that proposed application
note 4 state that the enhancement does not apply if the defendant only distributed goods that the
defendant had unlawfully acquired.

We support option one for proposed subsection (b)(14), which would apply if, as a result
of the offense, the defendant derived more than $1,000,000 in gross receipts from one or more
financial institution. This enhancement derives from a directive in the Crime Control Act of
1990.% The directive required that defendants convicted of specified offenses involving a
financial institution “be assigned not less than offense level 24 . . . if the defendant derives more
than $1,000,000 in gross receipts from the offense.”® The current enhancement not only double
counts the amount of loss, but also exceeds what Congress required.

The Commission has recognized that the fraudulent-statement offense of 18 U.S.C. §
1001, or a similar general offense, can be used to prosecute conduct that another, more specific
offense covers. Current application note 14, in such a circumstance, calls for the use of the
offense guideline applicable to the more specific offense, rather than § 2F1.1. The cross
reference in proposed subsection (c)(3) would replace current application note 14. We support
proposed subsection (c)(3) without the bracketed language. The issue involved is really
determining the applicable offense guideline. Under § 1B1.2, that determination is made without
reference to the offense level produced by the guideline. We therefore believe that the
determination under proposed subsection (c)(3) should be made without reference to the offense
level produced by the guideline.

%United States v. Braslawsky, 913 F.2d 466, 468 (7th Cir. 1990) (interpreting in-the-
business enhancement of § 3B1.2(b)(3)(A)).

“"United States v. McMinn, 103 F.3d 216, 222 (1st Cir. 1997). The First Circuit adopted
the totality test in United States v. St.Cyr, 977 F.2d 698. The McMinn court distinguished St.Cyr
on the ground that although St.Cyr “did define the term ‘in the business,’ the court never reached
the question squarely presented here; viz., whether a defendant need have been in the business of
‘receiving and selling’ stolen property (i.e. acting as a fence) in order for the ITB enhancement to
apply.” McMinn, 103 F.3d at 222.

“pub. L No. 101-647, § 2507, 104 Stat. 4862.

1,
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Issue for comment one. We support the current approach of the Commission, which is to
treated an inchoate offense as less serious than a completed one. The Commission’s language in
the last paragraph of current application note 2 to § 2B1.1 is virtually identical to the language in
current application note 10 to § 2F1.1. We recommend that the Commission carry forward this
language. We understand the concern that the method for determining the offense level in an
inchoate offense be clear and relatively easy to apply. The current method requires several steps
but is not unclear.* |

Assume, for example, an uncompleted fraud offense for which the only enhancements
will be for more-than-minimal planning and an enhancement for loss. Assume further that the
loss from the completed portion of the offense is $30,000 and the intended loss from the
uncompleted portion was an additional $400,000.

Step one — go to § 2X1.1. Because the fraud offense was uncompleted, current
application note 10 to § 2F1.1 directs the court to determine the offense level by applying
§ 2X1.1 (attempt, solicitation, or conspiracy (not covered by a specific offense
guideline)).”!

Step two — apply § 2X1.1(a). Under § 2X1.1(a), the court uses the base offense level
applicable to the offense that was the object of the inchoate offense. The base offense
level for a fraud offense under § 2F1.1 is six.

Step three — apply § 2X1.1(b). Under § 2X1.1(b), the court must apply the
enhancements from § 2F1.1. based upon “any intended offense conduct that can be
established with reasonable certainty.” That calculation adds 10 levels to the base offense
level (2 levels for more-than-minimal planning plus 4 levels for a $400,000 loss),
yielding a total offense level of 16. Under § 2X1.1(b), the offense level of 16 will be
reduced by 3 levels unless the court determines that the defendant had completed all of
the acts that the defendant believed necessary to complete the offense successfully (or

S%The Seventh Circuit has stated about § 2X1.1(b)(1) that “the application of this
guideline is straight-forward . . . .” United States v. Lamb, 207 F.3d 1006, 1009 (7th Cir. 2000)
(finding plain error and remanding for resentencing).. Lamb involved a burglary, but the
commentary to the burglary guideline contains a cross reference to the discussion of loss in the
commentary to § 2B1.1. See § 2B2.1, comment. (n.2).

'The initial determination probably should be whether the offense guideline applicable to
the offense that is the objective of the inchoate offense (the “substantive offense”) covers
inchoate offenses. If that offense guideline does cover inchoate offenses, there is no need, and it
would be an error, to go to § 2X1.1. This determination is handled in § 2X1.1 by means of a
cross reference in subsection (c).
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would have done so but for apprehension or a similar act beyond the defendant’s control).

Step four — determine the offense level applicable to the completed portion of the offense.
The court does not necessarily use the reduced offense level (13 in this example).
Application note 4 to § 2X1.1 directs the court to use the greater of (1) the reduced
offense level (13) and (2) the offense level for that part of the offense that was completed
(or would have been completed but for apprehension or a similar act beyond the
defendant’s control). In this example the offense level for that part of the offense that
was completed is 12 (base offense level of 6, plus 2 for more-than-minimal planning, plus
4 for a $30,000 loss).

Step five — use the greater of the offense level for the inchoate offense and the offense
level for the completed portion of the offense. In this example, the offense level would
be 13, the offense level for the inchoate offense.

Issue for comment two. The Commission seeks comment upon how to deal with “the
destruction of, or damage to, unique or irreplaceable items of cultural heritage, archeological, or
historical significance.” We favor reliance upon departures. Cases involving such conduct are
relatively infrequent. A fixed enhancement inevitably will be too little in some instances and too
much in others. Drafting a scaled enhancement would be difficult. We believe it best to see how
sentencing courts deals with such cases before attempting to draft a specific offense
characteristic.

Part B

We do not believe that the Commission should revise the loss table. The increased
punishment called for by the three published options is neither necessary, desirable, nor
appropriate. The actual sentencing practices of federal judges demonstrate that the current level
of punishment is more than adequate for economic crimes. Increasing the level of punishment
simply means that federal judges will be departing downward from, or sentencing at the bottom
of, higher guideline ranges. The likelihood is for an increase in the number of downward
departures (for other than substantial assistance) and sentences at the bottom of the guideline
range. None of the published options, in our opinion, should be adopted. The table proposed by
the Practitioners Advisory Group also would increase punishment levels, but the increases begin
at higher loss amounts and are more modest than the increases in the published options.

Adoption of a new loss table is not a prerequisite to consolidating the theft, property
destruction, and fraud guidelines. The current theft or fraud table will mesh with the proposed
consolidated guideline as well as any of the options. The current theft table was constructed to
work with a base offense level of four, and the current fraud table with a base offense level of
six. Because the proposed consolidated guideline has a base offense level of six, we suggest
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using the loss table in the current fraud guideline.

Part C

We support a comprehensive definition of loss. Even if the Commission decides not to
consolidate the theft, property destruction, and fraud guidelines, there should be a single,
comprehensive definition of loss applicable to those guidelines.

General rule. Proposed application note 2(A) states that “loss is the greater of actual loss
or intended loss.” Proposed application note 2(A) also provides that “‘intended loss” means the
pecuniary harm that was intended to result from the conduct for which the defendant is
accountable under § 1B1.3.” We do not support the inclusion of intended loss, but if the
Commission does decide to include it, there needs to be some modification of proposed

application note 2(A).

The definition of “intended loss” needs clarification. The present commentary refers to
“an intended loss that the defendant was attempting to inflict,” making clear that the defendant’s
subjective intention is what the court should look to.”> The use of the passive voice in proposed
application note 2(A) — “the pecuniary harm that was intended to result” — masks whether the test
remains the defendant’s subjective intention (“was intended” by whom?). The proposed
commentary appears to be trying to hold a defendant accountable for the defendant’s own
intention and for the intention of others for whose conduct the defendant is accountable under the
relevant conduct rules of § 1B1.3. We believe it to be inappropriate to attribute to the defendant
the loss that another participant in the offense intended to inflict. A defendant should be held
accountable only for the defendant’s intention.

We also believe it would be good for the proposed commentary to note that “intended”
means more than merely knowing something would result. As then-Justice Rehnquist has
written, “a person who causes a particular result is said to act purposefully (intentionally) ‘when
he consciously desires that result, whatever the likelihood of that result happening from his
conduct’; while he is said to act knowingly if he is aware ‘that the result is practically certain to
follow from his conduct, whatever his desire may be as to that result.””* There also is a

52See United States v. Haggert, 980 F.2d 8, 12-13 (1st Cir. 1991); United States v.
Yeaman, 194 F.3d 442, 460 (3d Cir. 1999); United States v. Henderson, 19 F.3d 917, 928 (5th
Cir.), cert. denied, 513 U.S. 877, 115 S.Ct. 207 (1994); United States v. Moored, 38 F.3d 1419,
1423-27 (6th Cir. 1994); United States v. Wells, 127 F.3d 739, 745-47 (8th Cir. 1997); United
States v. Lorenzo, 995 F.2d 1448, 1460 (9th Cir.), cert. denied, 510 U.S. 882, 114 S.Ct. 227
(1993).

3United States v. Bailey, 444 U.S. 394, 404, 100 S.Ct. 624, 631-32 (1980).
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difference between something that is intended and something that is reasonably foreseeable. We
support the suggestion of the Practitioners Advisory Group that, if intended loss is to be
considered, the standard be “the pecuniary harm that the defendant purposely intended to cause.”

We believe that, if intended loss is to be considered, the proposed commentary should -
address intended losses that cannot occur — the filing of an insurance claim for $10,000 for a
stolen car whose blue book value is $5,000. The proposed commentary addresses the matter in
bracketed language. While the bracketed language would work, we think it would be better if the
proposed commentary also defined intended loss to be “the pecuniary harm that reasonably was
intended to result . ...”

At bottom, however, we do not support the inclusion of intended loss. Except in unusual
circumstance, a thief does not have a fixed amount in mind. The thief’s goal is to get as much as
possible. Since a thief also does not intend (or expect) to get caught, the intended loss is
virtually limitless. Applied rigorously, a requirement of including intended loss would put most
loss amounts at or near the top of the loss table. We believe that intended loss can apply to
inchoate offenses, but § 2X1.1 already deals with those. If the Commission decides to have an
intended-loss rule for the consolidated guideline, we recommend that the Commission, rather
than adopting proposed application note 2(A), adopt the proposal made by the Practitioners
Advisory Group. That proposal is: “For all offense except inchoate offenses, loss means actual
loss. For inchoate offenses, loss is the greater of actual loss and intended loss. ‘Inchoate
offenses’ are those offenses in which the defendant is apprehended before the offense has been
completed.”

Definition of “actual loss.” There are two options associated with the general rule.
Option one would define “actual loss” to mean “reasonably foreseeable pecuniary harm that
resulted or will result from the conduct for which the defendant is accountable” under the
relevant conduct rules. Option two has a similar definition but, significantly, no reasonable
foreseeability limitation, making option two, in effect, a strict liability provision. We prefer
option one, but believe that there needs to be some sort of remoteness limitation on the loss for
which a defendant is accountable. Virtually anything is reasonably foreseeable, so a reasonable
foreseeability test does not really place a boundary on loss. Some notion of legal causation must
go along with but-for causation.

A Seventh Circuit case discusses the relationship between but-for causation and legal
causation. The defendant owned a title company that issued title insurance through Ticor Title
Insurance Company. The defendant bought a resort hotel and sold time-share condominium
units in it, representing that the titles were clear. His title company issued the purchasers title
insurance through Ticor. In reality, as defendant knew, the titles were not clear, but were
encumbered. Ticor discovered this and spent some $476,000 to clear the titles. In addition,
however, the value of the condominium units declined greatly, and the condominium-unit
owners were unhappy and threatening to sue Ticor. Ticor eventually bought the condominium
units from the purchasers for about $565,000. The defendant was convicted of mail fraud, and
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the district court concluded that the loss was $1,041,000 (the money spent to clear title and to
purchase the condominium units). The Seventh Circuit reversed.> The court distinguished
between “but for” causation and causation “in the legal sense.”

The loss [incurred by Ticor in purchasing the condominium units] was not a consequence
of the fraud, however, other than in the sense, irrelevant here as we shall explain, of “but
for” causality. Ticor had made good the only loss caused in a legal sense by the
defendant’s fraudulent concealment of the defects in the titles it had insured. We do not
know the cause of the loss of which the purchasers complained. . . . All we know for sure
is that the loss in value was not caused by the defective titles. . . . The fact that the
purchasers would not have purchased the time shares had it not been for the title
insurance policies issued by Ticor would not make Ticor an insurer against a drop in the
real estate market. . .. That is the difference between “but for” causation and the
causation — for which the presence of but-for causation is ordinarily a necessary condition
but rarely a sufficient one — that imposes legal liability. The distinction runs throughout
the law. Criminal law is no exception. A man rapes a woman and she is hospitalized.
Her injuries are not serious but the hospital burns down and she dies. The rapist would
not be responsible for the death, because the rape did not make it more likely that the
victim would die as a result of a fire. The rape therefore did not, in either a legal or an
ordinary-language sense, “cause” her death, though she would not have died in the
hospital fire but for the rape.>

Under either option one or option two, Ticor’s cost of purchasing the condominium units
would be a part of loss, for as the Seventh Circuit notes, there is but-for causation. But-for
causation is all that is required by option two. Option one requires reasonable foreseeability, but
is it not reasonable to expect that purchasers, upon finding that they have bought property with
encumbered title, would want a refund and that Ticor, whose agent sold them the property, would
refund the purchase price to avoid litigation or as a matter of business goodwill?

Time of measurement. Proposed application note 2(B) has two options for when to
measure loss. Option one would measure the loss as of the time of sentencing, and option two
would measure loss at the time the offense is detected. We do not support either option. In our
judgment, the time to measure loss is when the offense is committed. Suppose, for example, that
a defendant steals a new car worth $50,000 from a dealer. The loss is discovered a month later,
and the defendant is convicted and sentenced two years after the theft. The value of the car at the

$*United States v. Marlatt, 24 F.3d 1005 (7th Cir. 1994).

Id. at 1007. The court of appeals did not hold that Ticor was wrong to buy the
condominium units. “We have no reason to doubt the prudence of Ticor’s expenditure. But that
expenditure was not a loss caused by the defendant in the legal sense.” Id. The court also
indicated that, even if the $565,000 were part of loss, it was a consequential damage excluded
from loss. Id. at 1007-08.
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time of the theft was $50,000. The value a month later, when the car no longer is new, is less
than that, probably by one-third (the usual depreciation in value once a new car leaves the
dealer’s lot). The value two years later may less than half the $50,000 that the car was worth on
the dealer’s lot. ' '

The amount of loss should be determined as of the time when the loss occurs. Use of any
other time is artificial and should be supported by a strong rationale. A time-of-detection rule
has no apparent rationale and, in any event, is too subjective and invites litigation. Time of
sentencing lacks a rationale other than ease of application. Time of sentencing, however, is
preferable to time of detection because it is not subjective and therefore does not invite litigation.
We believe that time of offense will usually be as easy to apply as time of sentencing.

Exclusion of interest. Proposed application note 2(C)(i) contains two options for
excluding interest. Option one would exclude “interest of any kind, finance charges, late fees,
penalties, amounts based upon an agreed-upon return or rate of return, or other opportunity
costs.” Option two would exclude interest other than bargained-for interest. We support option
one. Inclusion of bargained-for interest would invite litigation. Because including interest rarely
is likely to make a difference in punishment, and because loss-determination for guideline
purposes is not intended to be a precise accounting of the fiscal impact of the offense, there is
little reason to require the additional work necessary to gather information about bargained-for
interest.

Economic benefit conferred on victim. Proposed application note 2(C)(iii) would exclude
from loss “the value of the economic benefit the defendant or other persons acting jointly with
the defendant transferred to the victim before the offense was detected.” We support this
provision. The proposed application note contains bracketed language that would not count the
value of two kinds of benefit — (1) benefit of slight value, and (2) services rendered by a person
falsely posing as a licensed professional, goods falsely represented as approved by a
governmental regulatory agency, or goods for which governmental regulatory approval was
fraudulently obtained. We do not object to these exclusions. With respect to proposed
application note 2(C)(ii1)(IV)(1), we believe that the de minimis language in the first brackets is
better than the substantially different language in the second brackets.

Ponzi schemes. Proposed application note 2(C)(iii)(V) contains two proposals for dealing
with Ponzi schemes. Option one would preclude reducing loss “by the value of the economic
benefit transferred to any individual investor in the scheme in excess of that investor’s principal
~ investment.” Option two would preclude reducing loss “by the benefit transferred to victims
designed to lure additional ‘investments’ in the scheme.” We support option one as most
consistent with the approach of the consolidated guideline, which as stated in the proposed
background commentary is that sentences ordinarily “should reflect the nature and magnitude of
the pecuniary harm caused . . . .” Ponzi-scheme victims who have had their principal returned
have not been harmed pecuniarily. Option one, by not allowing a reduction in excess of the
victim’s principal, ensures that one victim’s “profit” will not be used to reduce another victim’s
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loss.

Estimation of loss. Proposed application note 2(D) would state that the sentencing court
“need only make a reasonable estimate of the loss.” We do not object to that part of the
proposed commentary. But proposed application note 2(D) then goes no to state that “[t]he
sentencing judge is in a unique position to assess the evidence and estimate the loss based upon
that evidence.” We believe that this overstates the situation. There can be cases in which the
loss will be determined principally from documents. With regard to reading and interpreting
those documents, the sentencing court may not be in a better position than an appellate court.
We suggest that this sentence, and the next two, be deleted as unnecessary. An appellate court is
required by 18 U.S.C. § 3742 to give due deference to the trial court’s application of the
guidelines to the facts. If they are to be retained, we recommend that “ordinarily” be inserted
after “sentencing judge” in the second sentence of the first paragraph of proposed application
note 2(d), quoted above. '

Gain. The proposed commentary contains four options for dealing with gain. Option one
would permit the court to consider the gain from the offense in estimating the loss. Option two
would require the court to use the gain if the gain is greater than loss. Option three would require
the court to use the gain if loss cannot reasonably be determined or gain is greater than loss.
Option four would require the use of gain if loss cannot reasonably be determined.

As noted above, the Commission’s view, set forth in the proposed background
commentary, is that sentences under the consolidated guideline “should reflect the nature and
magnitude of the pecuniary harm caused” by the crime. We support option four. The
Commission’s focus in on harm to the victim. Only if that harm cannot reasonably be
determined should the court look to gain. Options one, two, and three would require a
determination of gain in every case sentenced under the consolidated guideline — unnecessary
.work, in our judgment, because in the vast majority of cases the loss to victims will exceed a
defendant’s gain.

Downward departure. We support the inclusion of proposed application note 2(G)(ii)(IL),
but suggest some modification of it. The proposed commentary would indicate that a court, in
determining whether to depart downward, can consider that, “The loss significantly exceeds the
greater of the [defendant’s] actual or intended [personal] gain, and therefore significantly
overstates the culpability of the defendant.” We support inclusion of the bracketed words, but
we believe that the sentence should be modified by deleting “and therefore” and inserting “or
otherwise.”

Part D

We have no objection to this part of the proposed amendment if the Commission decides
to adopt a new loss table.
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Part E

We have no objection to this part of the proposed amendment.

Part F

Part F of proposed amendment 12 addresses a circuit split involving the computation of
tax loss when a case involves underreporting of both business and personal tax. For example, a
defendant, an officer and main stockholder in a corporation, diverts for personal use $100,000 of
corporate funds. The Sixth Circuit applies both the individual rate and the corporate rate to the
amount diverted.>® With an individual rate of 28% and a corporate rate of 34 %, the tax loss in
the example would be $62,000. The Second and Seventh Circuits applies the corporate rate to
the amount diverted from the corporation and the personal rate to the amount diverted from the
corporation less the corporate-rate tax.”” In the example, the tax loss would be $52,480 (34% of
$100,000, or $34,000; plus 28% of $66,000, or $18,480).

Part F adopts the approach of the Second and Seventh Circuits. We support part F.

PROPOSED AMENDMENT 13
Aggravating and Mitigating Factors in Fraud and Theft Cases

Proposed amendment 13 contains two options “to provide for the consideration of a
number of aggravating and mitigating factors that may be present in theft and fraud cases.” The
options are drafted to fit into the consolidated guideline set forth in proposed amendment 12.
Option one would add a specific offense characteristic calling for a range of adjustments, from a
four-level enhancement to a four-level reduction, dependent upon the presence of aggravating
and mitigating circumstances. New commentary would set forth factors to consider in
determining if aggravating, or significantly aggravating, circumstances are present and if
mitigating, or significantly mitigating, circumstances are present. Option two would add a
specific offense characteristic calling for a two-level enhancement or a two-level reduction. The
two-level enhancement would apply if there was a qualifying aggravating factor and no
qualifying mitigating factor or if the seriousness of the qualifying aggravating factors outweigh

%United States v. Cseplo, 42 F.3d 360, 364-65 (6th Cir. 1994).

S"United States v. Martinez-Rios, 143 F.3d 662, 672 (2d Cir. 1998); United States v.
Harvey, 996 F.2d 919, 920-21 (7th Cir. 1993).
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the seriousness of the qualifying mitigating factors. The same balancing approach would be used
to determine whether to apply the two-level reduction.

We applaud the Commission’s effort to find other factors that should affect the
sentencing of economic crimes. We prefer option two.

Both options, however, present a problem to the extent that they rely on factors already
accounted for in calculating the offense level. In determining if there is an “aggravating” or
“significantly aggravating” circumstances (option one) or a “qualifying aggravating factor,” both
options, for example, call for consideration of the number of victims — a factor already accounted
for in proposed § 2B1.1(b)(2). Further, under each option the presence of that factor is not
controlling. The court must consider the “intensity” of that factor (option one) or determine that
the seriousness of the aggravating factors outweigh the mitigating effects of the mitigating
factors. However, by determining that there will always be an enhancement if there are more
than a specified number of victims (four in proposed § 2B1.1), the Commission has determined
for all cases that the factor is controlling. The result is that if an offense involves 50 victims,
defendant A could receive only the four-level enhancement of proposed § 2B1.1(b)(2), while
defendant B — in an otherwise identical case involving 30 victims — could receive the four-level
enhancement of proposed § 2B1.1(b)(2) plus another two-levels for an aggravating factor (or
four levels under option one for a significantly aggravating factor). No factor already accounted
for by a specific offense characteristic should enter into the determination of whether there are
“aggravating” or “significantly aggravating’ circumstances (option one) or whether the
qualifying aggravating factors outweigh the qualifying mitigating factors (option two).

PROPOSED AMENDMENT 14
Sentencing Table Amendment and Alternative to Sentencing Table Amendment

Proposed amendment 14 sets forth two alternatives. Option one would expand Zones B
and C of the sentencing table for criminal history categories I and II. Option two would add a
new guideline to chapter five of the Guidelines Manual that would authorize a two level
reduction for defendants convicted of certain economic crimes who meet specified criteria. The
criteria are (1) the defendant has no criminal history points, (2) the defendant did not use
violence or threats of violence and did not possess or use a gun or other dangerous weapon, (3)
the offense did not involve bodily injury or a conscious or reckless risk of serious bodily injury,
(4) the defendant did not receive an enhancement under any of several specified provisions, and
(5) before sentencing, the defendant voluntarily makes full restitution or notifies the government
and the court that the defendant agrees to make full restitution as determined by the court, fully
cooperates in determining the amount of full restitution, and makes partial restitution to the
extent able to do so.

We support option one, which will give federal judges additional discretion to fashion a
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sentence that is most appropriate under all of the circumstances of the case. Option one, unlike
option two, requires no additional work by the probation officer conducting the presentence
investigation and does not involve additional fact-finding that could become the subject of an
appeal. We believe that federal judges will not abuse the additional discretion afforded by option
one but will exercise that discretion in a responsible manner.

PROPOSED AMENDMENT 15
Firearms Table

Proposed amendment 15 would amend the firearms table of § 2K2.1(b)(1) to add entries
for 100-199 weapons and 200 or more weapons. Two options are presented. Option 1 would
continue to use the one-level increments of the current table. Option 2 would convert the entire
table to two-level increments. We oppose the amendment.

The synopsis of proposed amendment states that the amendment responds to a ,
recommendation of the Bureau of Alcohol, Tobacco, and Firearms to increase the penalties under
§ 2K2.1 for offenses involving more than 100 guns. There is nothing to suggest that an increase
is warranted. Indeed, the Commission data indicates that the present offense levels are, if
anything, too high. In fiscal year 1999, more than three-quarters (76.3%) of the firearms cases -
were sentenced within the guideline range.® Of those sentences, slightly more than half (51.3%)
were at the bottom of the guideline range and another 10.1% were in the lower half of the
guideline range.”® Downward departures occurred in 11% of the sentences, and upward
departures in 1.2%.%° In other words, nearly half of all firearms sentences were at or below the
bottom of the guideline range. That data does not suggest a need to increase offense levels under
§ 2K2.1.

The synopsis states that, “According to the ATF, from 1995 through 1997, nearly a
quarter of all defendants sentenced under § 2K2.1 for trafficking in more than 50 firearms
received sentences of less than one year, or no term of imprisonment whatsoever, despite the
encouraged upward departure provided in Application Note 15 to § 2K2.1.” This assertion is not
as alarming as ATF may have intended it to be. The unstated assumption behind that assertion is
that the sentences were inappropriately lenient, but there is no evidence to support such an
assumption. There has to have been good reasons why the defendants sentenced to probation or
to imprisonment for less than a year received those sentences. Federal judges, in our experience,

38U.S. Sentencing Com’n, 1999 Sourcebook of Federal Sentencing Statistics table 27.

¥1d. at table 29.

807d. at table 27. There are substantial assistance departures in 11.5% of the cases. Id.

36



are not going to impose such sentences if they are not warranted.

We recommend not promulgating proposed amendment 15.

PROPOSED AMENDMENT 16
Prohibited Person Definition

Proposed amendment 16 would amend § 2K1.3 (unlawful receipt, possession, or
transportation of explosive materials) and § 2K2.1 (unlawful receipt, possession, or
transportation of firearms or ammunition) in two respects. Both guidelines require the court to
~ select from among several base offense levels. Several variables are involved, including whether
the defendant was a “prohibited person.” Thus, for example, § 2K2.1(a)(6) calls for a base
offense level of 14 if the defendant is a prohibited person. Both guidelines define the term
“prohibited person” in commentary. The definition in the commentary to § 2K 1.3 tracks the
definition in 18 U.S.C. § 842(i), which sets forth the classes of persons forbidden to ship,
transport, or possess an explosive device in interstate or foreign commerce. The definition in the
commentary to § 2K2.1 is similar to, but not identical with, the definition in 18 U.S.C. § 922(g).

Proposed amendment 16 would make two principal changes in these guidelines. First,
the amendment would add a definition of the term “prohibited person” to the commentary to
each guideline. The amendment would change the definition in the commentary to § 2K1.3 to
incorporate by reference the definition in 18 U.S.C. § 842(i), and would change the definition in
the commentary to § 2K2.1 to that “a ‘prohibited person’ is any person designated in 18 U.S.C. §
922(g) or § 922(n).” We have no objections to this change.

The second part of the amendment would specify that a defendant’s status as a prohibited
person for purposes of selecting the appropriate base offense level is to be determined as of the
time of the commission of the instant offense. We support this change. The reason a person’s
status as a prohibited person is a factor in determining the base offense level is that an explosives
or firearms offense committed by such a person is more dangerous to public safety than an
offense committed by someone who is not a prohibited person. The focus, therefore, properly
belongs on the time of commission of the offense.

PROPOSED AMENDMENT 17
Prior Felonies

Proposed amendment 17 would amend § 2K1.3 (unlawful receipt, possession, or
transportation of explosive materials) and § 2K2.1 (unlawful receipt, possession, or
transportation of firearms or ammunition). Both guidelines have several base offense levels to
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select from, and a variable used in both is whether the defendant has a prior felony conviction, or
more than one prior felony conviction, for a crime of violence or a controlled substance offense.
The amendment would address a split among the circuits over the interpretation of the term
“prior felony conviction(s)” as used in subsection (a) of each of those guidelines.

The issue is whether the word “prior” means before commission of the instant offense or
before sentencing for the instant offense.®! The rationale for using a prior felony conviction for a
violent crime or a drug-trafficking crime is that a person with such a conviction is more
dangerous to the public than a person who has no criminal conviction or who has a conviction for
a misdemeanor or felony other than a crime of violence or drug-trafficking crime. If that is so,
then the relevant time, for the purpose of determining punishment, is whether the defendant had
such a conviction at the time the explosives or firearms offense was committed. We therefore
support the amendment.

PROPOSED AMENDMENT 18
Immigration

Unfair disparity is the hallmark of sentencing in illegal reentry cases in which the
aggravated-felony enhancement of § 2L1.2(b)(1) is applicable. The unfair disparity arises from
treating similar defendants differently, as well as from treating dissimilar defendants the same. A
defendant convicted of illegal reentry following deportation for possession of a gram of cocaine
(a felony under state law) will receive a significantly shorter sentence in a district in which the
United States attorney has a fast-track policy than in a district in which the United States attorney
does not have such a policy. Further, a defendant whose aggravated felony is a conviction for
passing a bad check gets the same 16-level enhancement as the defendant whose aggravated
felony is murder.

Proposed amendment 18 seeks to address the unfair-disparity problem by modifying the
aggravated-felony enhancement. The purpose, in the words of the synopsis of proposed
amendment, is “to provide more graduated enhancements based on the seriousness of the prior
aggravated felony.” We recommend promulgation of amendment 18. We do not support either

8! Compare United States v. Barton, 100 F.3d 43, 45-46 (6th Cir. 1996) (prior to
commission), with United States v. Gooden, 116 F.3d 721, 724-25 (5th Cir. 1997) (prior to
sentencing); United States v. McCary, 14 F.3d 1502-1505-6 (10th Cir. 1994) (same); United
States v. Laihben, 167 F.3d 1364 (11th Cir. 1999) (same); United States v. Pugh, 158 F.3d 1308
(D.C. Cir. 1998) (same). The cases have arisen in the context of construing the language of §
2K2.1. The same result should be reached under § 2K 1.3 because the language of that provision
is identical to the language of § 2K2.1.

38



option 1 or option 2.

Until 1988, the maximum prison term for an illegal reentry offense was two years. The
Anti-Drug Abuse Act of 1988 modified the law to increase the maximum prison term to 15 years
if the defendant was deported following conviction of an aggravated felony and 5 years if the
defendant was deported following conviction of a felony other than an aggravated felony.®* The
apparent congressional policy is that the seriousness of an illegal-reentry offense is directly
related to the seriousness of an offense committed by the defendant before deportation. If the
defendant has no criminal record or was convicted of a misdemeanor before deportation, the
statutory maximum is the lowest. If the defendant was convicted of an “aggravated felony,” the
statutory maximum is the highest. The statutory maximum is in the middle if the defendant was
convicted before deportation of a felony other than an aggravated felony. :

Congress specially defined the term “aggravated felony” for purposes of the illegal
reentry offense in 8 U.S.C. § 1101(a)(43). Unfortunately, Congress has expanded the definition
over the years to the point that nearly any felony is an aggravated felony. The original definition
specified murder, a drug-trafficking offense with a maximum prison term of at least 10 years,
illicit trafficking in a firearm or destructive device, and an attempt or conspiracy to commit any
of those offenses.® Congress subsequently expanded the definition on several occasions,
resulting in a definition with 20 parts, some of which have two or three subparts.

Not all of the offenses encompassed by the present definition of “aggravated felony” are
of equal seriousness. A receipt of stolen property offense for which the defendant received a
prison term of one year is not as serious as an aggravated sexual abuse offense. Nevertheless, the
aggravated-felony enhancement of § 2L1.2(b)(1) treats all aggravated felonies as if they are of
equal seriousness. We believe that a better policy is to base the extent of the aggravated-felony
enhancement on the actual seriousness of the aggravated felony.

The question, then, is how best to measure seriousness. Perhaps the most accurate way to
measure seriousness would be to score the prior offense using the Guidelines Manual. Although
that method would result in a uniform assessment of seriousness, that method is also the highly
impractical and, therefore, the least desirable.

The least accurate measure of seriousness is the category-of-offense approach, which is
used in option one. Relying on a category of offense assumes — wrongly — that all defendants
who commiit a given category of offense have engaged in equally serious conduct. A conviction
for drug distribution, however, may have been for serving as a courier transporting 500 grams of
cocaine powder or for having been the head of an organization responsible for distributing 250

2Pub. L. No. 1000-690, § 7345, 102 Stat. 2023.

81d. at § 7342, 102 Stat. 4469.
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kilograms of cocaine powder. Because an offense category encompasses a broad range of
conduct, treating all violations of a particular type, such as drug distribution, does not accurately
measure the seriousness of a particular violation.

We believe that the punishment meted out to a defendant is the most appropriate measure
of seriousness. There are two ways to determine the punishment meted out, one is by sentence
imposed and the other is by time served. We believe time served is the better measure because
time served is the actual punishment that has been meted out. Sentence imposed sets the
maximum time that will be served, but most defendants do not serve the maximum because of
good time credits or parole. Thus, a four-year prison term in one state may result in the same
time served as a six-year term in another state. If five years is a cut point, persons who are
imprisoned for four years in those states will receive different enhancements.

The Justice Department has raised two principal objections to using time served. One is
the difficulty in determining the amount of time served, and the other is that “[o]vercrowding in
state prisons may result in early releases in some cases and understate the seriousness of the
offense.” We do not find these reasons sufficient to reject the use of time served. We
acknowledge that computing the time served can be difficult in some situations. When the
calculation of time served is necessary for each and every conviction, the ease of computation
can support a determination to use sentence imposed. In illegal reentry cases, however, there
will be only one conviction for which time served will have to be computed, namely the
aggravated felony that triggers application of the 16-level enhancement. Moreover, the kind of
problems that give rise to the difficulty in computing time served ordinarily will not arise if the
defendant is an alien because an alien convicted of a serious offense usually is deported upon
release from imprisonment for that offense.

We think that the concern about early release for overcrowding overstates the impact of
such early release upon time served generally. It is not simply overcrowding that compels courts
to order early release, but overcrowding to such an extent that there is a violation of the
Constitution. The remedy of wholesale early release to relieve overcrowding occurs rarely; it is
not the norm, and can be accounted for adequately by departure.

The Justice Department also objects to the proposed amendment because it “fails to
prevent creative bases for downward departure that have arisen, particularly in districts that do
not have ‘fast track’ policies.” There can be no doubt that downward departures are frequent in
illegal reentry cases. In fiscal year 1999, downward departures (for other than substantial
assistance) occurred in 36.1% of the cases under § 2L1.2.%* By comparison, the overall rate of
downward departure (for other than substantial assistance) is 15.8%, less than half the rate in

(.. Sentencing Com’n, 1999 Sourcebook of Federal Sentencing Statistics table 28.
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illegal reentry cases.® The reason, we believe, is the unfairness of the current aggravated-felony
enhancement. Not all aggravated felonies are serious enough to warrant a 16-level enhancement.
Scaling the enhancement on the basis of the seriousness of the aggravated felony addresses the
unfairness problem directly and obviates the need for “creative bases for downward departure.”

As indicated above, we support the proposed amendment. We recommend that the
enhancement under proposed (b)(1)((A)(i) be 10 levels. We oppose options 1 and 2. Both
options would introduce a category-of-offense approach that assumes that all offenses within a
given category are of equal seriousness, an assumption that we believe to be inaccurate. That the
aggravated felony involved use of a firearm, for example, will be taken into account by the court
sentencing the defendant for the aggravated felony. Suppose, for example, that the aggravated
felony involved the use of a gun and that the time served for that aggravated felony was four
years. To require a 16-level enhancement because a gun was used, instead of the eight levels
otherwise called for, not only treats identically offenses that are of different degrees of
seriousness, but also questions the wisdom and appropriateness of the sentence imposed in the
aggravated-felony case (and does so as a general matter, not based upon the totality of the
circumstances of the particular aggravated felony).

PROPOSED AMENDMENT 19
Nuclear, Biological, and Chemical Weapons

Proposed amendment 19 would amend § 2MS5.1 (evasion of export controls), § 2M5.2
(exportation of arms, munitions, or military equipment or services without required validated
export license), and § 2M6.1 (unlawful acquisition, alteration, use transfer, or possession of
nuclear material, weapons, or facilities). The changes to § 2M5.1 and § 2M5.2 respond to
hortatory language in a provision of the National Defense Authorization Act for Fiscal Year
1997.% The amendment increases by four levels the base offense levels in § 2M5.1 (evasion of
export controls) and § 2M5.2 (exportation of arms, munitions, or military equipment or services
without required validated export license). The amendment also would revise § 2M6.1 (unlawful
acquisition, alteration, use, transfer, or possession of nuclear material, weapons, or facilities) to
incorporate two new offenses at 18 U.S.C. § 175 (prohibitions with respect to biological
weapons) and 18 U.S.C. § 229 (prohibited activities with respect to chemical weapons). We
believe that the amendment sufficiently addresses offenses relating to biological and chemical
weapons and threats to use such weapons.

%Id. at table 27.

pub. L. No. 104-201, § 1423, 110 Stat. 2725.
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PROPOSED AMENDMENT 21
Miscellaneous New Legislation and Technical Amendments

Proposed amendment 21 would (1) respond to legislation enacted during the 106th
Congress and (2) make technical and conforming changes to § 2J1.6 (failure to appear by
defendant), and to the commentary to § 2K 1.3 (unlawful receipt, possession, or transportation of
explosive material) and § 2N2.1 (violations of statutes and regulations dealing with any food,
drug, biological product, device, cosmetic, or agricultural product). We have no objection to the

amendment.
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March 12, 2001

The Honorable Diana E. Murphy
Chair, U.S. Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500

South Lobby

Washington, D.C. 20002-8002

Dear Madam Chairman:

| am writing to express my deep concern about proposed amendments to the United
States Sentencing Guidelines. In my view and that of the officials in the IRS rasponsible
for enforcing the criminal tax laws, adoption of amendments that lessen the likelihood
that convictad tax offenders will be incarcerated will undermine our efforts to promote
and achieve voluntary compliance with the tax laws. The criminal tax laws play a crucial
role in deterring unlawful tax evaders and assuring the honest taxpayers that those who
willfully and deliberately evade paying thelr fair share face very serious criminal
sanctions. Unless the punishment meted out to those found guilty of violating those laws
. adequately reflects the gravity of criminal tax offenses, this vital message will be lost.

The proposed amendments, particularly both options proposed in amandment 14,
communicate to the American public that no matter how much you cheat on your taxes,
you will not go to jail. Thase amendments clearly indicate that tax crimes are “less
serious econemic crimes.” If adopted, these amendments will undermine our efforts to
enfarce the tax laws.

There could not be a more dangerous time for the United States Sentencing Commission
to devalue tax law enforcement. The most recent estimate of the tax gap is $195 billion
dollars; this gap represents a hidden surcharge of $1,625 with respect to each return
filed. The Sentencing Commission has, from it incaption, recognized the special
deterrence issues associated with tax crimes: the need to encourage over 200 million
taxpayers to comply voluntarily with their affirmative tax abligations by seeking
meaningful punishment for willful evasion. The Commission further recognized that
priarity by enhancing the tax loss table in 1993 (see, U.8.5.G. Appendix G, amendment
491 (2000).

The current proposal to expand Zones B and C of the sentencing table or to characterize
certain tax crimes as "less serious economic crimes” is wholly at odds with those prior
messages. According to your most recent data, almost 70 percent of convicted tax
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. offenders are sentenced within the currently configured Zones A, B, and C of the
sentencing table. (See, Sourcebook of Federal Sentencing Statistics, Table 12, 1989.)

By reducing Zone D by 4 levels, the number of convicted tax offenders who may be
sentenced to serve lass than at least the minimum term In prison will increase
dramatically. The tax loss required for such a sentence of imprisonment will rise more
than eight-fold (from $40,000 to $325,000), requiring evasion of taxes on approximately
$1.1 million in income. This result is unconscionable given our current compliance
predicament.

| have enclosed “Internal Revenue Service Comments On: 2001 Proposed Amendments
to Federal Sentencing Guidelings,” that sets forth our views on pending proposed
amendments that will affect tax administration. | sinceraly hope that you will consider the
potentially devastating effect adoption of some of the proposed amendments will have on
our tax compliancs effort. | also ask that you consider the testimony of my Chief,
Criminal Investigation, Mark E. Matthews, during your hearings on

March 19 and 20, 2001.

Sincerely,

OQGQ«Q.Q /(ms:@ﬂ""_

. Charles O. Rossotti

Enclosure
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Internal Revenue Service Comments On:
‘ 2001 Proposed Amendments to Federal Sentencing Guidelines

As the Sentencing Commission itself has recognized:

The criminal tax laws are designed to protect the public interest in
preserving the integrity of the nations’s tax system. Criminal tax
prosecutions serve to punish the violatar and promote respect for the tax
laws. Because of the limited number of criminal tax prosecutions relative
to the estimated incidence of such violations, deterring others from
violating the tax laws is a primary consideration underlying these
guidelines.’

Proposed Amendment Twelve: Economic Crime Package
Part B: Loss Tables for Consolidated Guideline and § 2T4.1 (Tax Table)

The amendment proposes three options for a consolidated loss table? and two options
for a new Tax Table. Our discussion is limited to the proposed Tax Table options.

There are two options proposed to replace the current Tax Table, § 2T4.1. See
Attachment One. Each option attempts to compress the current Tax Table by moving
from one level to two level increments, thus increasing the range of losses that
correspond to an individual increment. We support the Option One Tax Table. Option

’ One provides a base offense level of six for tax loss amounts equal to or less than
$2,000. The offense levels increase by two levels thereafter, depending on the tax loss
amount. For example, a tax loss amount greater than $2,000 but less than $5,000
would receive an offense lavel of eight. The highest offense level for the Option One
Tax Table is thirty-two, corresponding to tax loss amounts of more than $100,000,000.
Option One is an appropriate reflection of the seriousness of tax offenses®, provides a
lower base offense level loss amount ($2,000 or less) and achieves the current

'U.8.5.G. § 2T1.1, intro. commentary.

% The consolidatad loss table is consistent with Amendment Twelve Part A, which
cansolidales the offenses of theft, property destruction and fraud offenses under one
guideline.

*The Guidelines state that "[t]ax offenses, in and of themselves, are serious offenses.”
. U.8.5.G. § 2T1.1, commentary.
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‘ mandatory imprisonmsnt offense level of thirteen at a lower loss amount {(more than
$30,000) than Option Two.?

In addition, we note that while the proposed amendment is silent on this issue, there is
language in the synopsis of Amendment Twelve, Part B, which discusses using one
loss table for theft, property destruction, fraud and tax crimes.® We strongly object to
this proposal because it is wholly at odds with long-standing policies that treat tax
crimes as serious crimes, warranting higher penalties than theft, property destruction,
and fraud crimes.

Part F: Computing Tax Loss
A. Computation

This amendment resolves the circuit conflict regarding the method of calculating
aggregate tax loss in accord with the decisions of the Second and Seventh Circuits®
and rejecting the contrary conclusion reached by the Sixth Circuit. Adoption of this
amendment would confer an unfair sentencing advantage to the convicted tax criminal
becauss the totality of the criminal conduct is not adequately counted. The amendment
proposes to calculate tax loss as though an offender who failed to report diverted
corporate funds on both the corporate return and his or her own individual return had
obeyed the law and filed appropriate returns upon which he reported the income

‘ properly, even though he did not. The Seventh Circuit reasoned that the corporate tax
should be deducted from the diverted moniss before the individual tax was calculated,

1 Option Two Tax Table starts with a loss amount of $5,000 or less and achieves the
current mandatory imprisonment offanse level of thiteen at a loss amount of more than
$70,000. Option Two also provides a base offense level of six, but establishes the
base level at a tax loss amount of $5,000. The offense levels increase by two levels
thereafter, with tax loss amounts greater than $5,000 but less than $10,000
establishing an offense level of eight. The highest offense level for Option Two is also
thirty-two, corresponding to tax loss amounts of more than $100,000,000. 656 Fed. Reg.
7992 (Jan. 26, 2001).

® The synopsis of this amendment provides: "If a decision is made to use the same
table, the effect would be to sentence the offenses under both guidelines in a similar
manner. This would represent a change from the current relationship in which tax
offenses generally face slightly higher offense levels for a given [oss amount than fraud
and theft offenses.” 66 Fed. Reg. 7992 (Jan. 26, 2001).

ates v. Martinez-Rios, 142 F.3d 662 (2d Cir. 1998); United States v, Harvey,
996 F.2d 919 (7th Cir, 1993).
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because to do otherwise would overstate the loss to the government.” However, that
analysis gives the defendant the benefit of an assumption that defies the reality of the
evasion scheme.

U.S5.8.G. § 2T1.1(c)(1) provides that “. . . tax loss is the total amount of loss that was
the object of the offense (i.e., the loss that would have resulted had the offense been
successfully completed).”® § 2T1.1 also states that “[ijn determining the total tax loss
attributable to the offense, all canduct violating the tax laws should be considered as
part of the same course of conduct...”® Two separate crimes are committed when an
offender executes a scheme to evade taxes or files false returns that affect two
taxpayers: one crima arisas from the individual income tax being defeated and the
second crime arises from the evasion of tax by the corporation. Therefore, since the
crimeas are separate, the tax losses should be calculated separately and then added
togsther to achieve the aggregate loss to the government.

Evading one's individual tax and evading corporate tax are separate violations, and the
total tax loss should not be calculated as if only one offense was committed. In our
view, the Sixth Circuit properly concluded in United States v, Gseplo, 42 F.3d 360 (6th
Cir. 1984), that — "Mr. Cseplo had the opportunity and ability to limit the criminal
consequences to one or other of the returns...[B]y choosing to falsify both returns,
Cseplo made the deliberate decision to produce separate harm to the government with
respect to both tax liabilities.”'® Even the Court in Harvey noted that “the Sentencing
Commission wants the judge to consider the entire tax loss produced by the
defendant’s criminal conduct. If one person causes two taxpayers to understate their
incomes, both underpayments count.”!’ The Sixth Circuit's methodology results in a
higher aggregate tax loss which is the more accurate reflection of the criminal behavior.

The Statutory Mission of the Sentencing Reform Act of 1984 is to provide “for the
development of guidelines that will further the basic purposes of criminal punishment:
deterrence, incapacitation, just punishment, and rehabilitation.”? In order to
accomplish that mission the tax guideline uses tax loss to determine the seriousness of

" Harvay, at 921.
®U.8.8.G. § 2T1.1(c)(1).
®1d., at application note 2.
1% GCseplo, at 364-3685,

" Harvey, at 921,
2.8.8.G. Ch.1, Pt. A2.
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. the offense and appropriate punishment, not to determine what the loss fo the
government would actually have been if the taxpayer had properly filed. See U.8.5.G.
§ 271.1, commentary. Moreover, the tax guideline provides that if the court (s unable to
calculate the exact tax loss, it should use “any method of determining the tax loss that
appears appropriate to reasonably calculate the loss that would have resulted had the
offense been successfully completed.”’® Clearly, the Guidelines prioritize determining
an appropriate offense level to reflect the criminal behavior of the tax offender over
determining the actual loss to the government.

B. Definition of Tax Loss

We also oppose adoption of an amendment that would except state and local tax loss
from consideration. In our view, basing the sentence exclusively upoh federal tax
losses does not adequately take all relevant conduct Into consideration. Currently, the
Guidelines do not limit the computation of tax loss to federal tax loss, nor do the
Guidelines limit relevant conduct to federal offenses. Where federal tax and state tax
violations have occurred in the same years and for the same type of tax, the state and
local tax loss is relevant conduct and thersfore should properly be included in
computing the base offense level. See United States v. Pawell, 124 F.3d 655 (5th Cir.
1997)(the text of the Guidelines parmit consideration of state taxes evadad if they
constitute relevant conduct), cert. denied, 522 U.S. 1130, 140 L. Ed. 2d 139, 118 S. Ct.
‘ 1082 (1998); United States v. Fitzgerald, 232 F.3d 315 (2nd Cir. 2000)(state and city

tax losses Included as relevant conduct to determine base offense level).

On the other hand, and for the same reasons outlined above, we support the
amendment that would include interest and penalties in the definition of tax loss for
evasion of payment tax cases, because it accurately reflacts the total harm to the
government in an evasion of paymant case. See Upited States v, Pollen, 978 F.2d 78,
at 91, n.29 (3d Cir. 1992)("while such a limitation [not to include interest or penalties in
calculating tax loss] may be appropriate in an evasion of assessmeant ¢ase, it is not
always so when imposing sentence for tax evasion committed through evasion of
payment.” ]d.).

C. Grouping

Woe also oppose adoption of the amendment that mandates grouping tax offenses with
other crimas committed In connection with the tax crimes. The amendment in its
current form eliminates any incentive to charge a tax crime separately from the crime
from which the income for the tax crime was derived, and we oppose it. Although

‘ *U.5.S.G. § 2T1.1, application note 1.
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clarification is necessary on this issue because of the circuit conflict, this proposed
amendment reaches the wrong conclusion.'

The purpose of grouping is to limit double counting while at the same time

provide incremental punishment for significant additional criminal conduct.’® The
proposed amendment requires that tax counts be grouped with counts relating to the
source of funds that were the subject of the tax crimes. This resolves the circuit conflict
in favar of the defendant, because it effectively eliminates the separate tax crime
conduct and harm, and only holds the defendant responsible for the underlying criminal
conduct from which income was derived. In Vitale, for example, the court did not group
the tax evasion count and the wire fraud count, because if the counts were grouped,
the offense level would be determined by the higher offense level applicable to the wire
fraud count and would result in the tax conviction having no effect on the sentencing.’®
A tax crime is significant additional criminal conduct which would be completely ignored
under the proposed amendment.

D. Sophisticated Concealment

We support the amendment that would apply “sophisticated means” to the tax guideline
to conform with the fraud guideline. This amendment would provide clarity and
consistency in application. As recently as two years ago, § 2T1.1 had a "sophisticated
means” enhancemeant which was changed to “sophisticated concealment.” We have
previously advocated the nesed for clarification to ensure consistent application of the
two terms.

" For case law reflecting the circuit canflict on this issue, compare United States v.
Vitale, 159 F.3d 810 (3d Cir. 1998)(grouping separate wire fraud and tax evasion
convictions was improper; the two counts wsre not so clossly related that such
grouping was required under the Sentencing Guidslines); United States altom, 113
F.3d 43 (5th Cir. 1997) (separate mail fraud and tax evasion convictions should have
been grouped for sentencing purposes, as the offenses could be said to have caused
substantially the same harm as requirad under the Guidelines). See also United States
v, Astorr], 923 F.2d 1052 (3d Cir. 1991); United States v. Morris, 229 F.3d 1145 (4th
Cir. 2000)(Table); United States v. McCormick, No. 98 CR 416, 1998 U.S. Dist. LEXIS
18010 (S.D.N.Y. Nov. 16, 1998),

®1.8.8.G. Ch. 3, Part D, Intro, Commentary, P 2).
'8 United States v. Vitale, 159 F.3d at 813-16.
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. Proposed Amendment Fourteen: Sentencing Table Amendment and Alternative
to Sentencing Table Amendment

For reasons set forth in the transmittal letter, we strongly oppose adoption of either
alternative detailed in proposed amendment fourteen. They each operate to undermine
the goals served by criminal tax enforcement and should not be adopted.

A. Option One

Option One expands Zones B and C of the sentencing tables, increasing the offense
level at which Zone D starts to seventeen in Criminal History Category |. Currently,
imprisonment for at least the minimum term'” would be required at offenss lavel thirteen
for a Criminal History Category { offender. If adopted, such imprisonment would not be
required until an offense level of seventsen is establishad.

Under the current Sentencing and Tax Tables, a Criminal History Category | tax
offender would face imprisonment for at least the minimum term in Zone D if his or her
conduct resulted in a tax loss of greater than $40,000 -- a tax loss that would result
from evasion of tax on taxable incoms of approximately $142,857.'® Under the naw -
proposed Sentencing Table, a convicted tax criminal would not face such imprisonment
unless his or her conduct resulted in a tax loss greater than $325,000 -- a tax loss that

‘ would only result if the offender evaded taxation on approximately $1.16 million in
income,

In other wards, Option A of amendment fourteen would raise by eight-fold the amount
of the tax loss {and the amounts of income involved the criminal scheme) that
would support mandatory imprisonment for at least the minimum term. Adoption
of this amendment would dramatically reduce the number of tax ¢riminals who would
face such a term of imprisonment for their offenses and would seriously undermine the
deterrent offect of the criminal tax laws.

7 By illustration, currently a level 13 offender must be imprisoned for at least 12
months. Any additional sentence can be served through the varying alternatives set
forthin U.8.8.G. § 5C1.1.

® We addressed a proposal to change the Tax Table (effectively changing the offense

levels and relative loss amounts) in 1399 and noted then that, according to the

Statistics Of Income Bulletin (Summer 1898) approximately four percent of all returns

filed had an adjusted gross incoms of greater than $100,000. Thus, according to 1996

filing data, only four percent of Americans risk mandatory jail time for svading taxes

under the current sentencing table. Under the proposed change (amendment 14 option
‘ one) that number would drop to less than one percent.
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The second option set forth in amendment fourteen would categorize a substantial
number of tax crimes as "less serious economic crimes."® [f a tax offender is not
violent, does not use a firearm at the time of the tax offense, does not merit
enhancements under 2T1.1 and 2T1.4, has no prior criminal history, and volunteers to
make restitution, then the offense level will be reduced by two. Although the specific

‘offense adjustments in 2T1.1 and 2T1.4 will operate to exclude some tax offenders from

this adjustment, the fact that a first time tax offender stands a good chance of being
characterized by the guidelines as a "less serious sconomic offender” diractly
contradicts the Sentencing Commission's philosophy that tax offenses are serious
offenses.”® In addition, the application of the adjustment also defeats any offense level
increases in the proposed Tax Tables.

Proposed Amandment Twenty: Money Laundering

Proposed Amendment Twenty would enhance the guidelines for violations of 18 U.S.C.
§ 1956(a)(1)(A)ii) by one or two levels. This subsection of the Monsy Laundering laws
concerns conducting financial transactions with proceeds of specified unlawful activity
“with the intent to engage in conduct constituting a violation of section 7201 (tax
evasion) or 7206 (filing false return) of the Internal Revenue Code of 1986."%' We
support this proposed Amendment.

All money laundering offenses are serious, and the guidelines treat them as such.
Unlike the other typss of money laundering addressed in Section 1956, the conduct
proscribed in (A)(ii) is directed at vialations of laws which are not necessarily related to
the specified unlawful activity. By contrast, (A)(i) is directed at promoting the very
specified unlawful activity that gave rise to the proceeds; (B)(i) is directed at
concealment which is not necessarily separate criminal conduct; and, (B)(ii) is similarly
directed at avoiding (as contrasted fram evading) transaction reporting violations, which
would also not necessarily constitute separate criminal conduct. Treating (A)(ii) more
seriously would be consistent with its unique character.

Moreover, as discussed above, the Internal Revenue Service is attempting to address a

¥ The Chapter Five, Part A would be titled *§ 5A1.2 Adjustment for Certain Less
Serious Economic Crimes.” 66 Fed. Reg. 8005 (Jan. 26, 2001).

2 1).8.5.G. § 2T1.1, commentary, background.
¥ 66 Fed. Reg. 8013 (Jan. 26, 2001).

.10
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. burgeoning tax gap currently estimated at $195 billion. Increasing the sentencing level
for this part of the money laundering crimes will assist the Service in combating the tax
gap by reinforcing the messagse that tax crimes are serious.

Attachment

TOTAL mn 44
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PROPOSED TESTIMONY OF
BRIAN E. MAAS

Tom appearing here as a representative of the New York Council of Defense Lawyers,
an organization comprised of more than 150 attorneys whose principal area of practice is the defense
of criminal cases in Federal Court. Our organization was formed in 1986 and has over the past 13
years actively sought a voice in the development of policies and practices that atfect our clients.
Operating through its various committees, the NYCDL interacts regularly and constructively with
the judges and prosecutors in the Districts in which our practice is concentrated on a wide range of
crirninal justice issues.

One of the areas of primary concern to our organization, and to all defense luwyers
wha practice in the Federal Courts, is the evolution of the Sentencing Guidelines. To that end, the
NYZDL has for the past ten years or so maintained a Sentencing Guidglines committee comprising
approximately ten members, of which I am currently the chairperson. This committee has, arnong
other things, generally submitted written comments on proposed amendments to the Guidelines and
appeared before the Commission to testify about issues of particular importance 10 our members and
their clients.

The Economic Crime Package and the related amendments which are currently before
the Commission present issues of such importance. Although the packuge of proposed amendments
also include significant amendments relating to the sentencing of defendants convicted of non-
cconomic crimes, and our written submission includes commenis about some of these, our written
submission focused on the Economic Crime Package as the bulk of the work of our members
involves representing defendants accused of economic crimes. My testimony this moming shall

maintain that focus. As to the remainder of the proposed amendments, our committee has reviewed

GiFiles W 208G {Destimony wpe
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‘ the positions taken by the Federal Defenders organization and we join in their comments.
As to the Economic Crime Packuge, the NYCDL believes that several of the specific
proposals are beneficial both in terms of providing clarification of ambiguous concepts and in terms
of promoting uniformity in the application of the Guidelines. Thus, we support the comoiiducioﬁ
of the theft and fraud guidelines with a base offense level of six.  The distinction between the
crirnes covered by the separate guidelines is frequently artificial and the true distinctions between
theft crimes and fraud crimes ¢an be addressed through enhuncements and rcductions.. Therefore,
we uréc the commission to adopt Part A of the Package.

We also believe that regardless of whether the theft and fraud guidelines are
consolidated, itis desirable 1o provide a single definition of loss for all economic crinies. In doing
sa, we urge the Commussion both to avoid a “one size fits all” rigidity and to avoid definitions that

. include sufficiently vague terms as to invite undesirable subjectivity. With respect to the former
concern, the proposal to measure loss either at the time of sentencing or at the time when the offense
was detected seems to ignore the differences between u theft offense and a fraud offense and the
different variations of fraud offenses. Although we suppon the time of sentencing us the fairer of
the two proposals for fraud cases, we recognize that this approach muy not be appropriate for theit
cases where the stolen object appreciates over time (artwork) so that the time of the offense would
be the more appropriate time for measurement. Given the subjectivity of fixing the time of detection,
as evidenced by the complexity of Option 2, it is probably the least desirable or relevant of the three
optiomns,

As to our concern over unngcessanly vague terminology, we are quite concemed

about both options for the definition of “actual loss.” The notions of “reasonable foreseenbility™ in

Gz 2678 GG-3 Denimony. wpl
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Option 1 and harm that *will result” in Option 2 create opportunities for subjective judgments of
consequential darnages that should be avoided. We believe that so lang as the sentencing of
economic crimes is dependan_t' primarily on the fraud table, the loss being measured should be the
direct loss actually suffered by the victim and other factors should be addressed through the use of
upward or downward departures. As soon as the gystem becomes involved in determining the level
of reasonable foreseeability or intent for a particular defendant, or ascertaining future harm, an
unzcceptable level of speculation has been added to the sentencing process.

As 10 the other nuances of the definitions included in Part C of the Economic Crime
Puckage, we have addressed the significant ones in our written submission and will not address them
here. Instead, I would like to uddress the remainder of my comments on the Economic Crime
Package to explaining our opposition to all three options to revise the fraud tables.  On one level,
our opposition is probably predictable: each of the proposed tables increases the offense level tor all
ecoromic crimes with losses greater than 340,000 (options 1 and 3) or $120,000 (option 2) and
wou'd have a corresponding negative effect on our clients. However, our opposition also derjves
from our belief that the harsher tables are trying to address a problem that does not exist, Economic
crime defendants are not receiving the sentences they are receiving because the tables are too lenicnt:
if thut were the case, judges would utilize the upper end of the sentencing range more often or would
be availing themselves of the opportunity to depart upward if the loss understates culpability.
Instcad, defendants are receiving the sentences they are getting because defense lawyers and
prosecutors are fashioning pleas that utilize the full scope of the Guidelines to create un offense level
accep:able to the sentencing courts.

It is not for the Commission to decide that the sentences being imposed for economic

GAFead I NSGC-2 1 Dtestimony. wpd 3
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crimes are too lenient; that is the role of Congress. Rather, the Commission should be concerned
with the clarity of the Guidelines and with the uniformity of their application to certain crimes.
Given that the data presented concerning the sentencing of Economic Crime defendants does not
raise concerns of uniformity. except that sentences are too uniformlv at the bottom of the sentencing
range, the Commission should resist the temptation merely to tinker with the tables in order 10
increase sentences, Although the creation of two level increases and, therefore, fewer categories,
responds in some small part to criticism of the tables as micromanaging the sentencing process, the
incremental changes set out in these three options seem only intended to increase sentences without
allowing the sentencing judge to exercise the sort of discretion favored by those who support
substantially reducing the number of categories in the tables.

The last two amendments that I wish to address are the money laundering amendment
and rhe amendment to expand Zones B and C. The money laundering amendment is a long overdue
¢hange that will rationalize both the charging and sentencing process. Given that the money
laundering statutes are worded sufficiently broadly to encompass a wide range of behavior,
prosecutors have been able to use the threat of a money laundering charge to force pleas to other, less
seriously sentenced offenses. In addition, defendants who have resisted the threat have found
themselves facing guidelines mandated sentences greater than the sentence forthe underlying crime.
Thus, this proposed change will go a long way to changing an area of practice where the Guidelines
tail is wagging the criminal law dog.

Finally, [would like to urge the Commission to expand the range of both Zones B and
C. Many defendants whose offense levels fall at 11 and 12 are receiving prison terms of o few

months because of the requirement for Zone C that at least one-half of the sentence be served in

GrFileat 420 GG-3E tustimony wpd 4
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pnson. These terms are just long enough to cost defendants jobs and to deprive families of support
. without being long enough to satisfy any truly valid sentencing purpose. These defendants are often

first offenders for whom house arrest and probation would be appropriate.
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March 9, 2001

Mr. Michael Courlander

United States Sentencing Commission
One Columbus Circle, N.E.
Washington, D.C. 20002-8002

Dear Mr. Courlander:

I request that Edward A. Mallett, David E. Nichols, Ph.D. and Charles S.
Grob, M.D., be added to the list of people presenting testimony to the Commission
on March 19, 2001 on behalf of NACDL. Their statements are attached.

Thank you.

Sincerely,

[

yle O’Dowd
Legislative Director

1025 Connecticut Avenue NW, Suite 901 Washington, DC 20036

Tel: (202) 872-8600 E-mail: assist@nacdl.org
Fax: (202) 872-8690 Website: www.criminaljustice.org



Written Statement of
Edward A. Mallett
President, National Association of Criminal Defense Lawyers

on behalf of the
NATIONAL ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

before the
United States Sentencing Commission

Re: Proposed Amendment to Ecstasy Guidelines
March 19, 2001




Judge Murphy and Distinguished Members of the Commission. Thank you for allowing
the National Association of Criminal Defense Lawyers to comment on the proposed amendment
to increase the penalties applicable to MDA, MDMA and MDEA (hereinafter “ecstasy” for ease
of reference).

I am here as the president of a forty-three-year-old, 10,000-member organization of
criminal defense lawyers, so I will leave science to the scientists, whose statements and

_testimony we submit for your consideration. Instead, I will speak from my own perspective as a
defense lawyer.

For thirty years I have represented ordinary people in criminal cases. I know the
defendants, their mothers and fathers, sons and daughters, brothers and sisters and others affected
by criminal punishments. They are all of us and probably include many in this room. For every
increase in punishment, there is a cost to individuals, and that cost is not limited to the defendant.
Every parent who goes to prison leaves children in a house without a mother or father, less likely
to be productive and successful as an adult. Perhaps even more relevant to the issue at hand,
every child who goes to jail le_aves a mother and father with a sense of sublime loss, in some
cases more profound than would follow death.

And so I begin by saying to you that — with all of your professional training, your
commitment to public service, your willingness to accept public sector employment in service to
the American people — I wish we were here today discussing how to review prisoners sentenced
under the Guidelines for early release, rather than how much to increase ecstasy sentences.

Undoubtedly, the government will argue the need for higher ecstasy sentences to induce
cooperation, an argument I find specious for a number of reasons. First, having practiced in

1



federal court before the sentencing sea change of the mid-1980's, I remember a time when the

’ government prosecuted large-scale drug cases without the current inducements to provide
substantial assistance. One day after explaining the Guidelines to a client, he commented that we
have a "barter system" of criminal justice in America. Another lawyer once observed that the
day has passed when officers look for the fingerprints to solve a crime — now they "turn"
witnesses and create crimes that might never have occurred but for the rewards they are> paying
witnesses under the guidelines.

Apart from how one views this change in law enforcement practices, the government has
failed to offer convincing evidence that increased sentences are necessary and appropriate to the
goal of increased cooperation. The proposed guideline amendment would indiscriminately
increase sentences for all participants in an ecstasy conspiracy, from the least to the most

. culpable. But high-level traffickers already receive harsh sentences under the current ecstasy
guidelines — and the incremental increase seems unlikely to affect theirrwillingness to
cooperate.’ Is a defendant who conspires to distribute 500,000 grams of ecstasy (approximately
2 million pills)? more likely to cooperate if facing a 188-month sentence as compared to a 235-
month sentence? In the 9-million pill conspiracy described in the Customs-Service’s testimony

before Congress, defendants held accountable for the entire quantity would receive the same

I' See attached description of Amy Pofahl’s case.

? Calculations are based on an average pill weight of 250 mg as per Michael Horowitz’s
letter to the Commission dated February 9, 2001. We note that the Commission’s MDMA Brief
Report, dated February 2001, specifies a slightly greater weight, 300 mg per pill.

l‘ .



sentence with or without the proposed increase.?

Despite the government’s claims that significantly harsher penalties will “send a strong
signal to those who would import or traffic in Ecstasy,” fhe most obvious impact will be on low-
level offenders, those who have the least to trﬁde for a sentencing discount and who, more often
than not, should be in state court (or better yet, treatment). Popular media, such as Time
magazine and the New York Times Sunday magazine, has explained that on every weekend night,
in every city in America, hundreds of young people are consuming this drug at “raves.” These
are your new federal ecstasy defenda.nts — members of the youthful user population who
underestimate the consequences of their minor involvement with distributors. Only after
enactment of the sentencing guidelines have we come to see small quantity cz;ses filed in federal
court, most conspicuously crack cases because of the greater punishments there. If the
Commission passes this amendment, ecstasy prosecutions will follow suit.

Another group that will be disproportionately affected is the couriers, who the DEA
reports can carry up to 20,000 tablets on their person and 50,000.in specially designed luggage.
Based on the revised proposal of a 500-to-1 equivalency, this one-trip courier’s base offense
level would be 34 (151-188 months).> To put this in perspective, consider that in one smuggling

operation, the couriers were payed a flat fee of approximately $1,500 and might have believed

3 Remarks by John C. Varrone, United States Customs Service, before the House
Subcommittee on Crime, June 15, 2000, at 7.

4 See Letter to the Commission from Michael Horowitz, dated Feb. 9, 2001.

* Remarks by Lewis Rice, Jr., Drug Enforcement Administration, before the House
Subcommittee on Crime, June 15, 2000, at 3.



they were smuggling diamonds.® Other smuggling operations, according to the Customs Service,A
have recruited teenagers as couriers.’

I have asked several prosecutors, lawyers and judges what they think of raising the
ecstasy punishments to correspond to heroin or cocaine punishments. The overwhelming
response is that there are so many problems with excessive punishments that the premise is
wrong. That is, these heroin and cocaine punishments clearly do more harm than good and
should hardly be a standard of correct thinking.

Finally, the relative popularity of various illegal drugs seems to rise in advance of
legislative change, and every effort to eradicate the use of a new drug through legislation seems
to be followed by the invention and mass consumption of some newer drug. Did harsh laws
eliminate the popularity of heroin? Apparently not; indeed, we read that heroin use is once again
on the rise. Did harsh laws stop crack cocaine in the inner-cities? Well, we certainly locked up a
lot of people, but then methamphetamine and ecstasy grew in popularity. Raising punishments
for ecstasy today is simply another step on the treadmill. It may provide some short-term
gratification for the legislators who enacted this directive, but it will impose devastating costs on
the future prisoners and their families.

The scope of the conspiracy laws and the law of parties under 18 U.S.C. § 2 is extremely
broad, allowing the net of law enforcement to fall upon many who never imagined the potential

consequences of their acts. This is compounded by the relevant conduct guideline and the fact

¢ Id at 8.

7 Remarks by John C. Varrone, United States Customs Service, before the House
Subcommittee on Crime, June 15, 2000, at 4.



that mitigation available under the guidelines’ role adjuétment and safety valve is insufficient to
allow federal judges to adequately distinguish between those who stand to gain the most from a
successful criminal enterprise and those who are marginal participants.

A recent issue of Rolling Stone describes cases of excessive guideline sentences that were
commuted after they were brought to the attention of the President of the United States.® Julie
Stewart, the founder and President of Families Against Mandatory Minimums, is quoted as
saying that she lies in bed at night thinking of all the people who are just as worthy of
reconsideration v-vho got nothing.

We hope you will find the scientific evidence helpful, but in the end, you need to be
most concerned about who will be punished by this guideline amendment, and at what cost to
their families, friends and communities. I thank you for keeping these ideas in mind as you
determine what to do about ecstasy, and whether a significant increase in punishments is really in

the interest of justice.

NACDL is the preeminent organization in the United States advancing the
mission of the nation’s criminal defense lawyers to ensure justice and due process for
persons accused of crime or other misconduct. A professional bar association founded
in 1958, NACDL’s 10,000 direct members — and 80 state and local affiliate
organizations with another 28,000 members — include private criminal defense
lawyers, public defenders, active-duty U.S. military defense counsel, law professors and
Jjudges committed to preserving faimess within America’s criminal justice system.

¥ Erika Casriel, Twenty-one Drug Offenders Freed by Clinton, Rolling Stone, Mar. 2001,
at 42.



AMY POFAHL
#95559-012

Offense: Conspiracy to import and distribute MDMA (Ecstasy)
Sentence: 24 years without parole

Priors: None

Date of Sentencing: 1990

Nature of Offense:

In 1989, Amy's estranged husband Charles was arrested in Germany for manufacturing and
distributing MDMA (Ecstasy). German authorities prosecuted him there and refused to extradite
him to the United States for additional prosecution arguing that it would be double jeopardy. During
Charles' trial in Germany, Amy went there several times to help him. In the United States, Amy was
questioned by the DEA about her involvement in her husband's drug dealing. She denied that she
was involved in selling drugs. She also refused to testify against her husband or other co-defendants
because she didn't know anything about it. She was subsequently charged with and convicted of
conspiracy to manufacture and import MDMA and money laundering.

Personal Background: _

In 1985, Amy married Charles, a 45-year old Stanford Law school graduate and a successful and
well-respected businessman. Charles owned at least 12 different businesses and Amy worked in one
of them for 2 %2 years. She said she had little knowledge of the rest of Charles' business dealings.
The couple separated in 1988 because of Charles' alcoholism.

" Guideline Sentence:

Amy is serving the guideline sentence for the entire amount of MDMA involved in the conspiracy.
She was also labeled a leader/manager which increased her sentence.

Sentences of Others Involved:

Two of Amy's co-defendants testified against her and received drastic reductions in their sentences.
Both are free today. Amy's husband, Charles, was sentenced to six years in German prison. Charles
served four years of his sentence and is now free in Germany.

Lawyer:
David Parker 972/771-1991
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PURDUE UNIVERSITY

SCHOOL OF PHARMACY AND

PHARMACAL SCIENCES
February 5, 2001

Michael Courlander
Public Affairs Officer
U.S. Sentencing Commission

Re: . Sentencing guidelines for methylenedioxymethamphetamine (MDMA)

Dear Mr. Courlander;

I received word today that the Commission proposes to equate 1 g of MDMA, MDA, and MDEA
to 1 kg of marijuana, rather than 35 g, 50 g and 30 g of marijuana, respectively. I also understand that 1
gram of mescaline is presently equated to 10 grams of marijuana, 1 gram of powder cocaine equated to
200 g of miarijuana, and 1 gram of methamphetamine to 2 kg of marijuana. )

One basis for this reconsideration is the assertion that “ecstasy..... is similar in its hallucinogenic
effect on the user to mescaline.” This statement is simply incorrect. Extensive literature published on
this subject, some of it from my own laboratory and listed later, clearly shows that MDMA is in no way
comparable to mescaline in its effect. MDMA does not act by the same pharmacological mechanism as
does mescaline, nor does it have the ability to produce the profound sensory disruptions and

-hallucinations that are characteristic of mescaline. Similarly, while high doses of mescaline can provoke
psychosis in labile individuals, there is no evidence that MDMA has similar potential. Whereas MDMA
does have a stimulant effect, it is approximately only one-tenth that of methamphetamine, based on
human dosage.

Based on reported human dosages I estimate that MDMA has roughly twice the psychoactive
potency by weight of mescaline. Thus, based on human dosage, the equivalency for one gram of MDMA
should then be equal to 20 g of marijuana. )

MDMA has only about 1/25" (doses: 5 mg heroin vs 125 mg MDMA) the potency of heroin.
There is no basis either through potency considerations or through risk assessment to equate the harm of
one gram of MDMA with one gram of heroin. ]

In my professional opinion, based on my own 25 years of research into the action of psychoactive
drugs of abuse, and extensive reading of the literature, one gram of MDMA can in no way be equated to
one gram of heroin, either based on dosage, or upon the degree of harm that can result from use of these
two very different substances. Heroin is highly addictive, and in overdose leads directly to death MDMA
is not. The degree of toxicity of heroin and MDMA is not comparable by any standard. Heroin is used
by intravenous injection, accompanied by risks of infection with a variety of microorganisms and viruses,
whereas MDMA is taken orally with none of those risks. One gram of pure heroin would be a sufficient
quantity to lead to overdose death in perhaps as many as 20 drug-naive individuals, whereas one gram of
MDMA taken orally might be sufficient to cause fatality of one drug-naive person.
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Whereas 1 do understand the concern regarding large numbers of adolescents who are apparently
abusing ecstasy, and support reasonable attempts to discourage this use, I am adamantly opposed to
regulations that are not based on facts or science. If the guidelines are to be arbitrary, and based on
political whims, then the sentencing commission should so state, but should not attempt to _]US(Ify the
guidelines by misrepresentation of the facts or the science so as to create the public impression that the
dangers of MDMA are actually comparable to those of heroin when they demonstrably are not. That s,
there is absolutely no medical or scientific basis upon which to support guidelines that would purport to
equate one gram of MDMA with one gram of heroin.

Sincerely,

Tid Elcc

David E. Nichols, Ph.D.
Professor of Medicinal Chemistry
And Molecular Pharmacology -

Relevant Scientific Literature Published by My Laboratory.

D.E. Nichols, "Differences Between the Mechanism of Action of MDMA, MBDB, and the Classical

Hallucinogens: Identification of a New Therapeutic Class: Entactogens.” J. Psychoactive Drugs, 18,
305-313 (1986).

D.E. Nichols, A.J. Hoffman, R.A. Oberlender, P. Jacob, 11I, and A.T. Shulgin, "Derivatives of 1-(1,3-
benzodioxo-5-yl)-2-butanamine, Representatives of a novel therapeutic class.” J. Med. Chem., 29,
2009- 2015, (1986).

M.P. Johnson, AJ. Hoffman and D.E. Nichols, "Effects of the Enantiomers of MDA, MDMA and
Related Analogues on [’H]-Serotonin and [’H}-Dopamine Release from Superfused Rat Brain Slices,"
Eur. J. Pharmacol., 132, 269- 276, (1986).

T.D. Steele, D.E. Nichols, and GK.W. Yim, "Stereochemical Effects of 3,4-Methylenedioxy-
meth_amphetamine (MDMA) and Related Amphetamine Derivatives on Inhibition of Uptake of [°H}-
Monoamines into Synaptosomes from Different Regions of Rat Brain," Biochem. Pharmacol., 36,
2297-2303 (1987).

R.A. Oberlender and D.E. Nichols, "Drug Discrimination Studies with MDMA and Amphetamine,”
Psychopharmacol., 95, 71-76 (1988).

D.E. Nichols and R. Oberlender, "Structure-Activity Relationships of MDMA-like Substances,” NIDA
Research Monograph Series, 94, 1-29, 1989.

R. Oberlender and D.E. Nichols, "(+)-N-Methyl-1-(1,3-Benzodioxol-5-yl)-2-Butanamine as a
Discriminative Stimulus in Studies of 3,4-Methylenedioxymethamphetamine-Like Behavioral
Activity," J. Pharmacol. Exp. Ther., 255, 1098-1106 (1990).

D.E. Nichols and R. Oberlender, "Structure-Activity Relationships of MDMA and Related Compounds:
A New Class of Psychoactive Drugs? " Ann. N.Y. Acad. Sci., Vol. 600, The Neuropharmacology of
Serotonin, pp.613-625, 1990.

D.E. Nichols and R. Oberlender, "Structure-Activity Relationships of MDMA and Related Compounds:
A New Class of Psychoactive Agents?" in ECSTASY: The Clinical, Pharmacological and
Neurotoxicological Effects of the Drug MDMA, SJ. Peroutka, Ed., Kluwer Academic Publishers,
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From: <Csgrob@aol.com>*

. To: <rgb@cognitiveliberty.org>; <Glbravo@aol.com>
Sent: Monday, February 05, 2001 1:08 AM

Subject: MDMA Sentencing Commission Letter

February 4, 2001

U.S. Sentencing Commission

Dear Sirs/Madams:

As two psychiatrists.who have conducted clinical research and have
written extensively about the effects of MDMA
(3,4-methylenedioxymethamphetamine), we would like to take this opportunity
to express our strong opposition to the proposed new sentencing laws for MDMA.

It has become increasingly evident that raising penalties for MDMA
offenses is an unfortunate perpetuation of ineffectual drug war legislation
‘ that will ultimately be counterproductive to the government's

well-intentioned mission to stem the tide of MDMA use, and will only make a
bad situation worse. Most:t MDMA users are in fact functional citizens, often
young adults in our communities, and incarcerating them for longer periods of
time would not only fail to be beneficial for society, but would regrettably
inflict excessive degrees of punishment and injury to individuals caught
within the web of illicit drug war activity, and to their families. We
predict that the proposed sentencing laws would only result in targeting
low-level dealers and users and not the high volume traffickers for which the
laws are intended. Inevitably, the most pronounced consequence would be to
push the world’'s MDMA supply increasingly into the har: of highly organized,
unscrupulous, and profit-oriented crime syndicates.

The issue of MDMA has suffered from a persistent pattern of media
misinformation. In fact, MDMA's -potential for physical and psychological
addiction is low. Relevant to the Sentencing Commission’s inquiries, MDMA is
more equivalent to mescaline in its behavioral and pharmacological effects
than it is to heroin. Although there are a small proportion of users who
have developed excessive use patterns, they were likely highly vulnerable
individuals to begin with who under different circumstances would develop
severe problems with other drugs and behaviors. We recognize and deplore the
degree to which MDMA abuse does occur, and we readily acknowledge that there
other potentially dangerous adverse effects, particularly when the drug 1s

‘used under high-risk conditions. However, this proposed change in sentencing
will not remedy the situation. Indeed, we predict that the numbers of

L% 1 | 2/5/2001
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adverse events as well as fatalities will only increase subsequent to the

enactment of the proposed change in sentencing law. Education and
harm-reduction programs along with treatment on demand for problematic MDMA
users will ultimately serve as far more effective and humane solutions for

these problems.

~ To date, little public attention has been directed to MDMA's potential as

a therapeutic medicine. It is our strong contention that MDMA''s current
placement as a Schedule 1 drug is highly inappropriate. Indeed, in 1986 the
DEA's own administrative law judge recommended that the drug be placed in
Schedule 3, which is for drugs with putative medical applxcauon Entirely
on political grounds, the DEA Director authorized that his own ,
administrative law judge’s recommendation be disregarded, and summarily
placed MDMA in Schedule 1. It has remained there since, its legal status
effectively preventing any approved clinical research from occurring.
Well-controlled psychiatric research investigations on MDMA's potential
safety and efficacy as an alternative treatment for conditions known to be
refractory or non-responsive to conventional treatments, including
individuals with end-stage cancer who have severe psychological distress and
existential alienation and also for patients with chronic persistent
post-traumatic stress disorder, need to be approved and funded.

Great alarm has been expressed about MDMA and its effect on the human
brain. Unfortunately, debate has been stifled by the intrusion of a
political agenda into the funding and reporting of neuroscience. Pivotal
studies attesting to MDMA''s "neurotoxic" nature have suffered from a pattern
of serious flaws in methodology and problems in data interpretation. To an
unfortunate degree, how studies were actually conducted was not honestly
represented in formal publication. Ultimately, such practices not only erode
scientific credibility, but also obfuscate our understanding of the true
range of effects of MDMA.

One unintended result from the proposed sentencing changes will be the
psychological, spiritual and material injury inflicted on the families of
young people arrested for MDMA crimes. Most victims of these new sentencing
- guidelines will be young men and women, who will be caught providing friends
and acquaintances with the drug. For the vast majority, these will have been
activities of low entrepreneurial value. :

For the reasons discussed above, we are concemed that the proposal to
increase the MDMA sentencing laws will not only fail to reduce criminal
activity, but will also lead to compounded degrees of injury to individuals,
families and society. There are far more effective and responsible
strategies available.

A complete list of our publications on MDMA in the medical literature is
appended below

We are happy to provide any further information or consultation if you so

desire.
L ] 2/5/2001
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Sincerely,

Gary L. Bravo, M.D.

Staff Psychiatrist

Sonoma County Mental Health
3322 Chanate Road

Santa Rosa, CA 95404

(707) 565-4997

Charles S. Grob, M.D.
Director, Division of Child and Adolescent Psychlatry
Harbor-UCLA Medical Center
Professor of Psychiatry
UCLA School of Medicine
Box 498
1000 W. Carson St.
“Torrance, CA 90509
(310) 222-3112
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" DECONSTRUCTING ECSTASY:
THE POLITICS OF MDMA RESEARCH

CHARLES S. GROB

Harbor-UCLA Medical Center, 1000W Carson Street, Torrance CA 90509,
U.S.A.

What is Ecstasy? Defined by the New Webster’s Dictionary as a state
of intense overpowering emotion, a condition of exultation or mental
rapture induced by beauty, music, artistic creation or the contempla-
tion of the divine, ecstasy derives etymologically from the ancient
Greek ekstasis, which means flight of the soul from the body. The
anthropologist, Mircea Eliade, who explored the roots of religious
experience in his book Shamanism: Archaic Techniques of Ecstasy,
has described the function of this intense state of mind among abori-
ginal peoples. Select individuals are called to become shamans, a role
specializing in inducing ecstatic states of trance where the soul is
believed to leave the body and ascend to the sky or descend to the
underworld. The shaman is thus considered a “technician of the
sacred”, having been initiated through a process of isolation, ritual
solitude, suffering and the imminence of death. Such initiation into the
function of ecstatic states of consciousness, always accompanied by
comprehensive tutelage from tribal elders, allows the shaman to
assume for his tribal group the vital role of intermediary, or conduit,
between the profane world of everyday existence and the sacred
domains of alternative reality (Eliade, 1951; Schultes and Hofmann,
1992).

Modern conceptualizations of ecstasy, however, have expanded far
beyond the realm of scholarly inquiry on archaic religions to the reach
of contemporary cultural politics and scientific inquiry. As a cultural

549
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commodity, ecstasy has tecome emblematic of a social rmovement
attracting increasing numbers of disaffected youth in Europe and
North America. Meeting together in the hundreds and the thousands,
large groups of young people have congregated to engage in collective
trance dances, or raves, often fueled by the ingestion of a synthetic
psychoactive substance, known as Ecstasy. Arousing apprehension
among parents and civic authorities, perplexed by this changing pat-
tern of behavior among youth, the phenomenon of ecszasy culture has
riveted societal concern on the potential dangers of its increasingly
notorious chemical sacrament. In spite of substantial media coverage,
along with millions of federal dollars for basic science research on
neural mechanisms for possible brain injury caused by Ecstasy, how-
ever, full understanding of both its medical consequences and cultural
impact have remained elusive.

Even within the current social context of harsh Drug War era legal
penalties, Ecstasy use has climbed sharply among young people.
A vast and unanticipated social experiment has occurred, with millions
of adolescents and young adults worldwide consuming a drug which
has eluded definitive understanding and over which societal and med-
ical controversies persist. Given the magnitude of public health and
cultural implications, an open and comprehensive review of the exist-
ing state of knowledge, from diverse perspectives, needs to be pursued.
The outcome of such an inquiry into this modern rendering of the
archaic technique of ecstasy should facilitate a more effective and
salutary understanding and response to the condition Euro-American
medicine and culture currently confront.

SOCIAL HISTORY

Since the early 1980s, the drug Ecstasy has commonly been considered
to be 3,4-methylenedioxymethamphetamine (MDMA), though this
identification has become increasingly problematic over the last dec-
ade. Classified as a phenethylamine, MDMA chemically has been
noted to have structural similarities to both amphetamine and the
hallucinogen, mescaline, as well as the essential oil safrole, found in
sassafras and nutmeg. Though patented by Merck Pharmaceuticals
in Germany prior to the First World War, MDMA was not explored



THE POLITICS OF MDMA RESEARCH 551
in animal models until the 1950s, when the U.S. Army Intelligence
undertook the serial investigation of a variety of psychoactive com-
pounds with potential “brain washing” application. MDMA itself was
never administered to humans during this Cold War inspired phase of
investigation, and remained unexplored until the 1970s. Its more hal-
lucinogenic and longer acting analogue, 3,4-methylenedioxyamphet-
amine (MDA), however, was the object of official investigation as part
of the infamous MK-ULTRA program of the fifties and sixties and
had be¢n administered to Army “volunteers”, including one who was
madvertently overdosed and killed. Iniual scientific investigations of
MDMA itself occurred during the 1970s following the termination of
military involvement, and were conducted by university and industry
based medicinal chemists. Researcners, extending their inquiries to
the effects on humans, were enthusiastic over the drug’s unique psy-
choactive profile. The development of a new class of centrally active
compounds was proposed;. one with suggested therapéutic capacities,
which would be named :Entactogens, after a salient psychological
feature of the drug, its capacity. “to touch within”. (Shulgin, 1986;
Shulgin, 1990; Shulgin and Nichols, 1978; Shulgin and Shulgin, 1991).

Early scientific investigators, though without formal psychological
schooling, were struck by MDMA'’s capacity to help people open up
and talk honestly about themselves and their relationships, without
defensive conditioning intervening. For several hours anxiety and
fear appeared to melt away, even in subjects who were chronically
constricted and apprehensive. By the late 1970s, a small number of
mental health professionals had been introduced to the drug’s range
of psychoactive effects. Particularly impressed by MDMA’s capacity
to induce profound states of empathy, one of the strongest predictors
of positive psychotherapeutic outcome, these first psychologists and
psychiatrists who encountered the drug believed they had come across
a valuable new treatment. First called Adam, to signify “the condition
of primal innocence and unity with all life”, MDMA augmented
therapy functioned by reducing defensive barriers, while enhancing
communication and intimacy. Hailed as a “penicillin for the soul”,
MDMA was said to be useful in treating a wide range of conditions,
including post-traumatic stress, phobias, psychosomatic disorders,
depression, suicidality, drug addiction, relationship difficulties and the
psychological distress of terminal illness (Adamson, 1985; Adamson
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and Metzner, 1988; Grinspoon and Bakalar, 1986; Greer and Tolbert,
1986; Downing, 1986; Riedlinger and Riedlinger, 1994).

Conscious of the lessons of history from the 1950s to the early
1970s, when researchers had been prevented from continuing their
promising investigations of hallucinogen treatment models because
of the cultural reaction to their spread among young people, efforts
were initially undertaken to restrict the flow of information on
MDMA. Hoping to avoid the fate of LSD and maintain MDMA’s
still legal status, its use for several years remained limited to a rel-
atively small group of pharmacologists and health professionals.
MDMA'’s advantages over the better-known hallucinogens as a putat-
ive psychotherapeutic adjunct were also noted. Compared to LSD, the
prototype hallucinogen of the twentieth century, MDMA was a rel-
atively mild, short-acting drug capable of facilitating heightened states
of introspection and intimacy along with temporary freedom from
anxiety and depression, yet without distracting alterations in percep-
tion, body image and sense of self. MDMA had neither the pharma-
cological profile nor the provocative reputation of LSD and, so they
hoped, would not suffer the fate of political reaction and legal censure
as the hallucinogens had in the late 1960s (Grof, 1990; Bakalar and
Grinspoon, 1990; Grob, 1998). ‘

It proved difficult, however, to keep MDMA a secret. Catalyzed by
the call for hearings challenging the proposed scheduling of MDMA
by the DEA, sensationalized media reports about a new psychothera-
peutic “miracle medicine” began to attract the interest of drug dealers
suddenly aware of the large potential profits to be made selling
MDMA to young people. Soon, MDMA began to emerge as an
alternative recreational drug on some college campuses, particularly
in California and Texas, where for a period of time MDMA replaced
cocaine as a new drug of choice. Although still popular as Adam
among psychotherapists, MDMA now acquired a new name among
youth, Ecstasy. In point of fact, the transformation of Adam into
Ecstasy appears to have been a marketing decision reached by an
enterprising distributor searching for an alternative code name, who
concluded that it would not be profitable to take advantage of the drug’s
" most salient features. “Ecstasy was chosen for obvious reasons,”
this individual later reported, “because it would sell better than calling
it Empathy. Empathy would be more appropriate, but how many
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people know what it means?” (Eisner, 1989; Beck and Rosenbaum,
1994). : ‘
- The days of MDMA being the singular tool among an underground
of informed psychotherapists were over. Now popularly known as
Ecstasy, MDMA had been appropriated by the youth culture for use
as a recreational drug. Spurred by media accounts reporting on both
its suggested role in treatment and its new reputation as a “fun drug”
among the young. use of MDMA spread. By the mid-1980s the
inevitable political response began to take form. With the clear inten-
tion of tightening the federal regulatory controls of what was still a
legal drug, the U.S. Drug Enforcement Administration (DEA) in-
voked the Emergency Scheduling Act and convened formal hearings
in 1985 to determine the fate of MDMA. These highly publicized
hearings, however, achieved the unintended effect of further raising
public awareness of the new Ecstasy phenomenon, and led to marked
increases in manufacturing and marketing of the drug. Media accounts
polarized opinion, pitting enthusiastic claims of MDMA by pro-
ponents on the one hand, versus dire warnings of unknown dangers
to the nation’s youth on the other. Coverage of the MDMA scheduling
controversy included a national daytime television talk show (the Phil
Donahue program) highlighting the surprise disclosure by a prominent
University of Chicago neuroscientist that recent (but as yet unpub-
lished) research had detected “brain damage” in rats injected with
large 'quantities of MDA (3,4-Methylenedioxyamphetan.line), an
analogue and metabolite of MDMA. Public debate was further con-
founded by the frequent confusion of MDMA with MPTP (1-Methyl-
4-phenyl-1,2,3,6-tetrahydropyridine), a dopaminergic neurotoxin that
had recently been shown to have induced severe Parkinson’s-like dis-
orders in opiate addicts using a new synthetic heroin substitute. With
growing concerns over the dangers of new “designer drugs,” public
discussion took an increasingly discordant tone (Beck and Morgan,
1986). '
In the spring of 1985, a series of scheduling hearings on MDMA
were conducted by the DEA in several U.S. cites where a collective of
physicians, psychologists, researchers and Jawyers gave testimony that
MDMA’s healing potential should not be lost to the therapeutic
community. After hearing the dueling sentiments expressed by federal
regulators and by those opposed to controls, the DEA administrative
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law judge presiding over the hearings determined on the weight of the
evidence presented that there was in fact sufficient indication for the
safe utilization of MDMA under medical supervision and recom-
mended; Schedule III status. Not obliged to follow the recommenda-
tions of his administrative law judge, however, -and expressing grave
concerns that MDMA’s growing abuse liability posed a serious threat
to public health and safety, the DEA director overruled the advise-
ment and ordered that MDMA be placed in the ‘most restrictive
category, Schedule 1. Since then, with the exception of a three month
period in Jate 1987 and early 1988 when it was briefly unscheduled due
to a court challenge, MDMA has remained classified as a Schedule 1
substance (Young, 1986; Lawn, 1986).

In the decade following the MDMA scheduling controversy, pat-
terns of use experienced a marked shift. With the failure to establish
official sanction for MDMA treatment, most psychotherapists who
had used the drug adjunctively in their work ceased to do so, unwilling
to violate the law and jeopardize their livelithood through the use of a
now .illegal drug. In the wake of the highly publicized scheduling
hearings, however, use among young people escalated. By the late
1980s interest in Ecstasy had spread from the United States across
the Atlantic to Europe, where it became the drug of choice at mara-
thon dance parties called raves. Beginning on the Spanish island of
Ibiza, spreading across the Continent, and then back to the United
States, Ecstasy-catalyzed raves drew increasingly large numbers of
young people, often attracting more than 10,000 participants to a
single event. Although use in the United States has tended to be
cyclical, waxing and waning depending upon an often erratic supply,
popularity in Europe remained high through the 1990s. With multiple
illicit laboratories, including pharmaceutical manufacturers in former
Iron Curtain countries, the European youth recreational drug market
has been saturated with Ecstasy over the past decade (Saunders, 1993;
Saunders, 1995; Capdevila, 1995).

By the late 1980s, the Ecstasy scene had attained particular promin-
- ence among young people in the United Kingdom. Between 1990 and
1995, British authorities estimated that the use of Ecstasy increased by
over 4,000 percent. Starting in small London dance clubs, word
rapidly spread of the euphoric, mood altering properties induced by
Ecstasy, leading to larger and larger events throughout the British
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Isles. Almost overnight an enormous black market for Ecstasy was
created. Leisure patterns among the young began to change, with
Ecstasy to an increasing degree replacing alcohol as a generational
drug of choice. By the early 1990s, the economic and social certainties
of the past in Great Britain had started to change. The free market
boom pursued throughout the eighties by the Thatcher government
had ended in recession, with increasing unemployment and constrict-
ing opportunities, particularly for young people. The freeing of inhibi-
tions, 'the peer bonding and the sense of community engendered by
Ecstasy’s dance floor pharmacology provided a release from the
oppressive social atmosphere and a sense that “all could be made right
in the world”. The Ecstasy scene had become, in the eyes of many
observers, the largest youth cultural phenomenon that Great Britain
had ever seen (Collin, 1998). '

With the rapid expansion of Ecstasy culture in the United Kingdom,
criminal gangs:began to sense the opportunityfor amassing large
profits and moved in on thé developing drug sc¢ene, tapidly taking
control of the manufacturing and marketing of Ecstasy. Motivated
solely by financial return and disinterested in the “purity” of the
phenomenon, the quality of distributed Ecstasy began-to erode. Other
drugs began to replace MDMA as the sole component of Ecstasy
pills, iﬁcii_‘l“é'i‘ihg diverse phenethylamine analogues (e.g. MDA, MDE),
amphetamines, cocaine, opiates and even the dissociative anesthetic
ketamine. The increasing use of amphetamine, sold both openly and
as adulterated Ecstasy, began to change rave culture from a context of
communal celebration to one of aggressive euphoria. Ignorance and
lack of available information also pervaded the youth Ecstasy scene, as
dangerous degrees of polydrug use increasingly became the norm.
~ Intent to “prolong the buzz”, users began to “stack” multiple doses
of Ecstasy, along with alcohol and whatever other drugs were avail-
able. In just a few years, the Ecstasy scene had drifted far from what its
earliest proponents had extolled as the gentle opening and spiritual
nature of MDMA to the faster paced, increasingly dangerous,
anything goes polydrug context of the evolving dance drug industry
(Ziporyn, 1986; Buchanan and Brown, 1988; Wolff eral., 1996;
Winstock and King, 1996; Furnan et al., 1998).

Although various estimates have been given on the extent of current
Ecstasy use in the United States and Western Europe, the exact
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incidence is not known. Saunders has stated that “millions” of young
people in the United Kingdom have taken Ecstasy. A Harris Opinion

Poll for the BBC in Great Britain presented data that 31% of people

between the ages of 16 and 25 admitted to taking Ecstasy, most often

at dance clubs, and that 67% reported that their friends had tried the

drug. In a-survey of school children across the whole of England,

4.25% of 14 year olds and, in another survey 6.0% of those aged 14

and 15 were reported to have taken Ecszasy. More recently, 13% of
British university students questioned about their drug histories

admitted to havingtried Ecstasy. The popular British press has reported

that an esumated 500,000-1,000,000 young people in Great Britain

take Ecstasy every weekend (Harris, 1992; Beck, 1993; Sylvester, 1995;

Sharkey, 1996; Saunders and Doblin, 1996; Parrott, 1998).

In the United States, according to a 1993 National Institute on Drug
Abuse survey, 2% of all United States college students had admitted to
taking. Ecstasy in the previous 12 months. By the end of the decade,
8% of high school seniors, reported havmg tned Ecstasy A well pub-
students- reported that 39% had taken Ecstasy at least once in their
ﬁhves Later controversy revealed, however, that the research design
was flawed by using data collected at the Stanford Student Union on
Friday and Saturday nights where attractive young research assistants
would solicit information from students. A methodologically stronger
survey at Tulane University. found that 24% of over 1,200 students
questioned had experimented with Ecstasy. By the early 1990s, Ecstasy
was described as having the greatest growth potential among all illicit
drugs in the United States, with tens of thousands of new users
allegedly introduced to the drug every month, particularly within the
context of the rave scene. (Peroutka, 1987; NIDA, 1993; NIDA, 1999;
Newmeyer, 1993; Cuomo et al., 1994; D. J. McKenna, pers. com.).

As Ecstasy culture continued to grow in the nineties, youthful
adherents were deprived of accurate information about the chemical
catalysts they were ingesting. From inadequately informed media and
chains of improbable rumor, a number of myths remained in general
circulation among young ravers, ranging from beliefs that their
“ coveted drug of choice was entirely safe to other convictions that
Ecstasy could induce horrific nervous system damage, including
the draining of spinal fluid. While media trumpeted sensationalist
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accounts of The Agony of Ecstasy, a lack of clarity and understanding
of the drug’s true effects pervaded the youth scene. The knowledge

‘accrued during the period of underground psychotherapy in the late

1970s and early 1980s that with repeated use MDMA'’s positive effects
attenuated and negative side effects accentuated (thus making it the
ideal therapeutic agent, to be used sparingly and with minimal abuse
potential) had not filtered through to the young denizens of the
burgeoning Ecstasy culture. Coupled with the omnipotence of youth,
this ignorance of the drug’s basic psvchopharmacology led to wide
scale over-use of the drug. As participants returned to weekend dance
parties repeatedly from week to week. the prolonged. use of Ecstasy
began to take its toll. Over time and repeated use, the euphoria and the
empathy would lessen, to be replaced by a jittery amphetamine-like
experience. For days after their night of Ecszasy it was not uncommon
for ravers, particularly those with some underlying vulnerability, to
report dysphoric mood and cognitive dulling. Although Ecstasy was
not physically addictive, certain individuals would demonstrate clear
patterns of psychologically compulsive behavior. A :macho ingestion
syndr_ome' typified some young men with a proclivity:for ingesting five
or more doses at a single setting. Safety limits that had been appre-
ciated by older investigators from a long ago era hoping to develop
~new tools for healing no longer appeared to be operative in this new
post-modern world of youth recreational drug culture.

The preferred mode of Ecstasy experience, the dance club setting,
also appeared to heighten the risks for young ravers. Gathered closely
together in crowded environments, often with poor ventilation and
high ambient temperatures, large numbers of young people would
dance exuberantly late into the night. By the early-1990s, reports of
individuals dying of heat stroke during raves began to surface. Though
relatively small in number compared to the enormous degree of use
among youth in the United Kingdom, around 15 fatalities per year
have been reported. In each of these cases, Ecstasy ingestion was
associated with a catastrophic hyperthermic reaction leading to dis-
seminated intravascular coagulation (DIC), rhabdomyolysis, and
acute renal and hepatic failure, culminating in death. In contrast to
the long forgotten therapeutic model of relaxing in a peaceful setting
with easy access to sufficient fluid replacement, many of these tragic
events occurred in dance clubs where management restricted supplies
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of waier in: order to increase the sales of soft drinks. In one particularly

unscrupulous establishment, the water taps were reportedly turned off

in the bathrooms while tap water was sold over the counter at the bar
for the price of a beer (Henry et al., 1992; Matthews and Jones, 1992;
Randall, 1992).

As awareness grew that Ecstasy could under certain circumstances
cause injury to users, a movement arose within the rave community to
ensure greater protection from dangerous influences. Efforts to pro-
mote harm reduction practices at Ecsrasy-fueled dances, however,
were solely’supported by the community and their adherents. Virtually
all government and enforcement agencies, by contrast, have appeared
to-interpret the harm reduction process entirely through the eyes of
legal censure and prohibition. Privately sponsored safe dancing cam-
paigns developed a code of conduct for raves, attempting to minimize
the degree of risk encountered by young ravers. These harm reduction
efforts would emphasize the monitoring of air quality and ambient
temperature, provision of chill out rooms, easy access to cold water
taps and the distribution of drug risk information.

Another ominous deve]opment of Ecstasy culture was the growing
awareness that to an increasing degree not all Ecstasy was MDMA.
Over a relatively short period of time, the shift to clandestine large-
scale -criminal manufacture- and dlstnbutxon networks had led to a
breakdown of -quality control. Adulterated “black ‘market Ecstasy
flowed freely through the youth culture. Ecstasy could be MDMA
(often of low quality), orit could be any one of a variety of other drugs. By
the ‘mid-nineties, only an estimated 40% of Ecstasy was actually
MDMA. Some of this ersatz Ecstasy proved to be relatively innocu-
ous, and included aspirin, caffeine and low dosages of ephedrine.
Other batches proved.to be far more hazardous, however, including
the emergence at the end of the decade on both sides of the Atlantic of
large quantities of dextromethorphan, a cough suppressant with
powerful dissociative properties at hjgher ddsages Sold as Ecstasy,
dextromethorphan could induce an overwhelming and prolonged
experience. Partlcularly within the context of a rave, dextrometh-
orphan was increasingly. recognized as a highly dangerous substance,
- capable of causing serious medical harm both when taken alone and
when taken in combination with MDMA. Besides competing with
MDMA for cytochrome p450 2D6 hepatic enzymes, and thus imped-

o
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ing MDMA’s metabolism and elimination, dextromethorphan’s anti-
cholinergic effects also blocked perspiration, increasing the risk of
dangerous overheating. To counter this insidious threat to the health
and safety of young dance culture aficionados, harm reduction efforts
have recently been directed towards providing on-site and affordable
qualitative laboratory analyses of Ecstasy samples (Shewan et al.,
1996: Doblin, 1996; King, 1998; Schifano et al., 1998; Sferios, 1999).

Loathe to be perceived as providing any tacit validation of the
Ecstas_f culture movement, government and health institutions have
shunned the harm reduction approach, instead relying upon the mes-
sage of primary prevention. Young people should simply avoid taking
Ecstasy, they should just say no! To reinforce this zero tolerance
strategy, considerable outlays of funding have been directed at estab-
lishing the precise mechanisms of destructive action of the drug. The
study_ of MDMA neurotomcuy has Teceived millions of dollars of
:goverhment research finding over the fast’ decade and a half to elab-
orate the magmtude of functional and structiiral injury to‘animal neuro-
transrmtter systems. Experimentation using human subjects has-in
contrast received far less support, with none provided for efforts
intended to explore the long-neglected MDMA treatment paradigms.
While retrospective studies of human Ecstasy users have fit nicely into
the prevailing belief system that MDMA may cause serious brain
injury, it has proved virtually impossible to conduct any investigation
of its putative healing capacity. Though never disproven, the MDMA
treatment model has never been given the opportunity to test its safety
and efficacy in alleviating suffering under ideal controlled circum-
stances. Efforts to initiate treatment studies on refractory patient
populations in the United States have to date not been successful in
obtaining final approval from federal regulatory agencies (although
the FDA has recently expressed a willingness to approve well-designed
treatment studies in refractory patient populations). Three basic Phase
1 prospective studies of normal human volunteers to study psycholo-
gical effects, physiologic response, pharmacokinetics and neurotrans-
mitter mechanisms have been allowed that administered pure MDMA
in hospital research settings in the United States (at Harbor-UCLA
Medical Center, the University of California San Francisco School of
Medicine and the Wayne State University School of Medicine) (Grob
et al., 1996; Tancer and Schuster, 1997; Tancer and Johanson, 1999;
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Harris ei al., 1999). By contrast, attempts extending from the mid-
. 1980s to the present to use MDMA in controlled treatment protocols
have not as yet received approval.

Only in Europe, in Switzerland from 1988 to 1993 were a group of
‘clinical psychiatrists granted permission from their government to
treat their patients with MDMA. Although authorities had failed to
insist upon the implementation of prospective research designs, a
retrospective analysis of treatment outcomes was eventually conducted
(Gasser, 1995a; Gasser, 1995b). That study examined MDMA aug-
mented psychotherapy of 121 patients, providing very encouraging
results, indicating high degrees of treatment response along with
acceptable safety parameters. In spite of those conclusions, subsequent
and better designed investigations have not been conducted. Elsewhere
throughout the world there have been only two other MDMA treat-
ment protocols which have been submitted to their respective
regulatory authorities. One is a study of rape victims with post-
traumatic stress disorder at the Universitat Autonoma de Madrid in
Spain. The other is a proposed investigation at the Harbor-UCLA
Medical Center in the United States of patients with end-stage cancer

‘ whose depression, anxiety, alienation and pain have not responded to
conventional- therapies. A variety of plausible explanations for the
failure to initiate formal programs of MDMA treatment research
could be suggested, ranging from the need to maintain a political
distance from illicit Ecstasy use to the long entrenched aversion to
associating with the old hallucinogen treatment model. The central
:obstacle to formal regulatory. approval, however, has remained the
ongoing focus on the possibility that MDMA causes brain damage.
Whether pure MDMA will ever be permitted in an optimally con-
trolled treatment research context might ultimately hinge on the
question of neurotoxicity.

- NEUROTOXICITY

Pharmacologically, MDMA's site of action is largely within the sero-
" tonergic neurotransmitter system. Serotonin (5-hydroxytryptamine, 5-
HT) is one of the monoamine neurotransmitters of the brain, and is
. synthesized from tryptOphan through the intermediate compound
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5-hydroxytryptophan. Serotonin is synthesized within 5-HT neurons,
and is stored in synaptic vesicles. It is released by these vesicles into the
synaptic cleft in response to the firing of 5-HT neurons, exerts an effect
upon both pre- and post-synaptic receptor sites, and is then taken back
up into the 5-HT neuron where it is again stored in synaptic vesicles.
The serotonin neurotransmitter system is believed to play a critical
role in the regulation of mood. anxiety, sleep, appetite, aggression.
sexuality and temperature regulation.

The field of amphetamine analogue neurotoxicity began in the early
1960s, with the discovery that particular drugs were capable of causing
severe changes within different neurotransmitter systems. Disruptions
of the serotonergic (5-HT) system was first observed to occur in animal
models injected with what would become known as the prototype
serotonin neurotoxin, para-chloroamphetamine (PCA) (Pletscher et al.,
1963). PCA was observed to cause a prolonged decrease in brain con-
centrations of serotonin and 5-hydroxyindole acetic acid (5-HIAA),
the primary metabolite of serotonin, without altering norepineprine
or dopamine concentrations. Later studies found that tryptophan
hydroxylase (TPH), the rate limiting enzyme in serotonin biosynthesis,
was markedly decreased for up to several months following PCA
administration (Sanders-Bush et al., 1975).

Since the mid-1980s, evidence has accumulated that MDMA is cap-
able of inflicting major changes on the brain serotonin system in
laboratory animals (McKenna and Peroutka, 1990). Preclinical studies
have consistently demonstrated that MDMA induces an acute, but
reversible, depletion of serotonin. These findings have included time
limited but sustained lower levels of serotonin, decreased metabolite
(5-HIAA) levels, loss of synthetic enzyme activity (TPH), loss of
serotonin uptake and loss of uptake sites for serotonin. Unlike the
far more toxic PCA, however, which has been demonstrated in animals
to damage serotonergic cell bodies (Harvey et al., 1975), MDMA’s
effects are limited to axonal projections, with evident sparing of cell
bodies. Over time following exposure to repeated, high dose MDMA
administration, regeneration of serotonin axons does occur, with a
gradual yet measurable increase in axon density (Molliver eral,
1990). Rate of recovery vares depending upon species studied, with
rats demonstrating greater degrees of reversible depletion than

monkeys.
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The impact on serotonin systems in laboratory animals subjected to
administration of MDMA has been divided into short and long-term
effects. Some of the acute effects of MDMA, including the rapid
release of intracellular stores of serotonin, are believed to mediate
the psychological and behavioral profile observed in humans in the
first three to four hours after drug administration, whereas in animals
the presumed neurotoxic effects begin to manifest about 12-24 hours
later. Consequently, it is believed that neurotoxicity is not inextricably
linked to the acute effects of the drug. Further demonstrating the
separation ‘between behavioral and laboratory neurotoxicity profiles
has been the observation that administration to animals of fluoxetine
(a serotonin re-uptake blocker) up to six hours after MDMA injection,
blocks or attenuates the development of neurotoxicity (Hekmatpanah
and Peroutka, 1990), whereas in human subjects the acute effects of
MDMA (psychological, neuroendocrine and temperature) occur
within minutes and peak in a few hours (Grob et al., 1996).

Most animal investigations of MDMA have revolved around
establishing the extent and mechanisms underlying neurotoxicity.
Rats administered multiple high dosages of MDMA undergo what
are described as serotonergic neurotoxic changes which persist for
many months before full neurochemical recovery occurs. Significant
variation can occur, however, with dosage, route of administration
and species. An important area of neurotoxicity research has been
the histopathological study of brain' sections of animals given-sub-
stantial dosages of MDMA. This 'model was elaborated in the
early 1980s at the University of Chicago by senior neuroscientists
C. R. Schuster and Lewis Seiden, and their student, George Ricaurte.
Their first major contribution to the MDMA literature was a 1985
(Ricaurte et al.) study of what they described as classic signs of sero-
tonin neurotoxicity in rats injected subcutaneously twice daily for four
consecutive days with 20 mg/kg of the longer lasting MDMA analo-
- gue, MDA. Coincident in time with the legal MDMA hearings being
conducted by the DEA, the release of the University of Chicago
findings accentuated the growing fears stirred by the new and only
-recently publicized reports of Eecstasy use. The introduction of the
concept of serotonin neurotoxicity into the debate over MDMA’s legal
status has had a lasting influence on public and scientific appraisal of
the problem.
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Utilizing the repeated high dose MDMA administration model in
most animal experiments, investigators have found sustained effects on
various aspects of serotonin neuronal architecture, specifically the
axonal projections. In virtually all immunohistochemical studies, the
changes induced by MDMA are limited to the axons, with evident
sparing of the cell bodies. Effects also appear to be contained within
the smaller distal axonal projections, and not the larger more proximal
axons. Resprouting and regeneration of serotonin axon terminals does
occur, although the time course for full recovery may be extensive and
varies significantly between different species. The question of whether
the axonal reconnections observed during recovery are “normal” or
are damaged, however, has not as yet been definitively answered. In
squirrel monkeys administered MDMA (5 mg/kg, subcutaneous) twice
daily for four consecutive days, profound reductions of brain serot-
onin, 5-hydroxyindole acetic acid, and serotonin uptake sites persist
even at 18 months (Ali et al., 1993). Interestingly, the thalamus shows
full recovery, while the hypothalamus shows an (apparent) overshoot
in regeneration, suggesting that under some circumstances adminis-
tration of MDMA can lead to a lasting reorganization of ascending
serotonin projections. In a study with more relevance to the single time
or occasional use, low dose therapeutic model; a “no-effect” level in
monkeys of 2.5mg/kg MDMA administered orally every two weeks
for four months (totaling eight times) was established by Ricaurte
(Karel, 1993). Either because of the highly politicized nature of the
MDMA neurotoxicity debate, or for reasons that have as yet not been
made entirely clear, this information has to date never been published
in the mainstream scientific literature.

At the center of the controversy over the central nervous system
effects of MDMA has been researcher Géorge Ricaurte, who while still
a student was the lead author of the 1985 paper on MDA neurotox-
icity that played such a pivotal role in the DEA scheduling decision.
For the following fifteen years, first at Stanford Medical School and
then at Johns Hopkins-Bayview Medical Center, Ricaurte has built
one of the most influential and well funded MDMA neurotoxicity
research programs. Reluctant to support investigations designed to
study MDMA’s therapeutic efficacy and safety, Ricaurte has stead-
fastly contended that “even one dose of MDMA can lead to per-
manent brain damage” in humans. With each new study from his
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laboratory being widely publicized in the media, Ricaurte has had an
instfumental role in the evolution of scientific and cultural attitudes
towards MDMA. A careful examination, however, of the neurotox-
icity controversy, including some of Ricaurte’s key research designs
and patterns of data interpretation, may lead to a clearer and more,
objective understanding of MDMA'’s full range of effects and potential
to cause harm. ‘

Investigators tracking the histopathologic changes induced by
MDMA have noted substantial variability between different species’
susceptibility to the phenomenon. Larger species, particularly monkey
models, appeared to have far more sensitivity to the drug’s neuro-
chemical effects, and even at relatively low doses sustain persistent
measurable effects (Slikker et al., 1988). Compared to smaller species,
including the mouse, which appeared to be far more resistant to
MDMA'’s effects (Battaglia ez al., 1988; Peroutka, 1988), prolonged
changes in the density of distal axon projections as seen with immuno-
histochemical staining were consistently observed. Given such find-
ings, Ricaurte has given prominence to the theory of interspecies
. scaling (Chappell and Mordenti, 1991), which proposes that different
animal -groups. will respond to drug. effects only according to their
relative ..size. Depending upon weight (mg/kg) and surface area
(mg/m?), different species, depending upon how large they are, will
have greater or lesser susceptibility to MDMA’s presumed neurotoxic
effects. This .argument, heavily, relied upon by Ricaurte, however, is
flawed. in its neglect of interspecies differences in pharmacokinetics
and drug metabolism.

Although animal pharmacokinetics studies have not beenavidly
pursued, most likely a reflection of the pharmaceutical industries’ lack
of interest in MDMA, a related drug, fenfluramine, has had cross-
species investigations of differences in drug metabolism (Caccia et al.,
1982). An appetite suppressant marketed widely for years, fenflur-
amine was recently the subject of controversy over suggested adverse
cardiac valve effects that led to.its removal from the market in 1997.
Although the risk of cardiac valve injury now appears to be far less
than feared when the original report was published (Burger et al., 1999;
Schiller, 1999), the ban on the drug is not likely to be lifted any time
soon, given the long-term impact of the early media reports. Interest-
ingly, fenfluramine has also been known for years to have virtually
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identical long-term effects as MDMA on serotonin neurochemistry
and neuronal architecture, and has similarly been the object of interest
by the Ricaurte neurotoxicity team (McCann et al., 1994; McCann and
Ricaurte, 1995). Although the threat of fenfluramine neurotoxicity
risk was used to combat industry efforts to have its isomer D-fenflur-
amine released on the market in the mid-1990s, the FDA approved the
drug for clinical use. A critical reason behind the decision was the fact
that fenfluramine had a long history of general use as an appetite
suppréssant, having been taken by over 25,000,000 people worldwide
for more than three decades (Derome-Tremblay and Nathan, 1989),
and yet no clinical syndrome of fenfluramine neurotoxicity had ever
been described.

The relevance of the fenfluramine example also extends to the issue
of drug metabolism. Basic pharmacokinetic studies have established
that sizé may not necessarily:be the: critical determinant in species
susceptibility to the immunohistochemical-effect described as sero-
tonin- neurotoxicity:= It is well known that there are large species
differences in the pharmacokinetics and metabolism of fenfluramine
(Marchant et al., 1992). Interestingly, humans metabolize fenfluramine
much differently than'do squirrel'monkeys; and are actually far closer
in pharmacokinetic profile to smaller species like the:rat. Humans also
deaminate the drug more extensively than other species to polar
inactive compounds that are excreted in the urine as conjugates. Thus,
the norfenfluramine/fenfluramine metabolite ratio is much higher in
most other species, particularly in the non-human primates where the
level of the metabolite is 40 times greater than in humans (Johnson and
Nichols, 1990; Caccia et al., 1993). If fenfluramine’s primary metabol-
ite norfenfluramine has greater neurotoxicity than fenfluramine,
paralleling the relationship between MDMA and its metabolite
MDA, then perhaps humans have less reason to fear MDMA neuro-
toxicity than the Ricaurte monkey studies appear to suggest. To the
degree that MDMA is as close to fenfluramine in its pharmacokinetics
as it is in its serotonergic neurochemistry, then the relevance of neuro-
toxicity to the human example is diminished proportionally.

Nevertheless, a cavalier attitude towards MDMA’s risks would be
ill-advised. A variety of serious adverse events, entirely apart from
the neurotoxicity hypothesis, may potentially occur. Pioneering
human pharmacokinetics research with MDMA, which was recently
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conducted by investigators at tiic insiitui Municipal d’Investigacio
Medica and Universitat Autonoma de Barcelona, Spain and also in
the United States at the University of California San Francisco, sheds
new light on the importance of safety parameters to understanding
differential drug metabolism (Harris et al., 1999; Mas et al., 1999).
In humans, various organs, particularly the cardiovascular system,
experience a non-linear pharmacodynamic response to increased
dosages of MDMA. With increasing dose. a disproportionate eleva-
tion of plasma levels occurs that is significantly greater than that which
would have been expected from linear kinetics. From the public health
and safety perspective, therefore, it would appear that a persistent
fixation on the relative risks and implications of the serotonin neuro-
toxicity threat has hampered efforts to investigate more clinically
relevant concerns, including risks of cardiac arhythmias, hypertension,
cerebrovascular accidents and adverse drug—drug interactions at
higher dosage levels of MDMA (Dowling et al., 1987; Manchanda
and Connolly, 1993; Harrington et al., 1999).

Controversy has also existed over whether MDMA (and fenflur-
amine) fit the precise definition of neurotoxins. Concerned that the
term “neurotoxicity” hasbeen too broadly applied, James O’Callaghan,
a meurotoxicologist. for the U.S. Centers for-Disease  Control and
Prevention, has questioned many of the assumptions upon which this
area of research has rested, particularly whether MDMA causes degen-
erative conditions of the central nervous system. O’Callaghan. has
demonstrated that the standard techniques used to identify classic
- evidence of neuronal destruction, such as astrogliosis and silver degen-
eration staining, do not occur in rats treated with MDMA. Disputing
the use of immunohistochemical evidence to interpret the significance
of long-term reorganization of brain serotonergic neurotransmitter
systems, O’Callaghan takes issue with the. assertion that MDMA
causes classic neurotoxicity. Evidence of lowered indices of serotonin,
he states, should not necessarily be equated with the destruction of
serotonin axons, as one would expect in bonafide serotonin neurotox-
icity, because assessments of serotonin are only indicative of the
presence of this transmitter in neurons, not the actual neuronal struc-
tures themselves. In other words, O’Callaghan contends that MDMA
can decrease the level of serotonin without necessarily destroying
serotonergic axons, much as water could be drained from a pipe



THE POLITICS OF MDMA RESEARCH 567
without there necessarily being structural damage to the pipe itself.
Furthermore, the expected evidence of structural damage to-serotonin
neurons, glial proliferation, does not reliably occur. Known neuro-
toxins, including bilirubin, cadmium, tri-methyl tin, the dopamanergic
neurotoxin MPTP and the classic serotonergic neurotoxins para-chlo-
roamphetamine (PCA) and 5,7-dihydroxytryptamine (5,7-DHT) pre-
dictably induce a proliferation of enlarged astroglial cells. According
to O’Callaghan. the failure to detect evidence of a reliable astrogliosis
response caused by MDMA or fenfluramine through standard labor-
atory testing in rats, even in the presence of decreased neurochemical
markers of serotonin, further detracts from the neurotoxicity argu-
ment and instead calls for the alternative model of “neuromodula-
tion”, where protein synthesis inhibition occurs as a natural extension
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