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FEDERAL GUIDELINE SIMPLIFICATION HEARING
TO BE HELD AUGUST 12, 1996, IN DENVER

WASHINGTON, D.C. (July 22, 1996) — The United States Sentencing Commission will
convene a public hearing to hear suggestions for simplifying the federal sentencing guidelines
August 12, 1996, at the Byron White Federal Courthouse, 1823 Stout Street, Denver, Colorado. The
hearing is scheduled to begin at 9:00 a.m.

“Perhaps the greatest criticism of the guidelines [ have heard — apart from their severity in
certain drug cases, a result driven in large part by mandatory minimum statutes — is their complexity
and rigidity,” said Judge Richard P. Conaboy, Commission Chairman. “The Commission plans to
examine these criticisms through its simplification project and search for workable solutions.”

In 1995, the Commission initiated a multi-year project to comprehensively assess and refine its
Guidelines Manual. During the first phase of this review, Commission staff examined data on more
than 250,000 cases sentenced under the guidelines, numerous appellate decisions, academic literature,
and extensive public comment. Commission staff prepared briefing papers on major guideline topics
to provide a foundation for the project and to identify possible options for refinement.

While the hearing will be open to comment on all simplification issues, the Commission
anticipates focusing its attention on relevant conduct/acquitted conduct, departures/offender
characteristics, and drug sentencing/role in the offense. Anyone wishing to be considered as a witness
should call the Commission at (202) 273-4590 no later than July 26, 1996. In addition to oral
testimony at the hearing, the Commission is accepting written public comment on these issues.

Witnesses slated to testify include U.S. District Court Judges Lewis T. Babcock and Wiley Y.
Daniel, Chief Probation Officer Richard F. Miklic and Federal Defender Michael Katz, all from the
District of Colorado.

The U.S. Sentencing Commission, an independent agency in the Judicial Branch of the federal
government, was organized in 1985 to develop a national sentencing policy for the federal courts. The
resulting sentencing guidelines, which went into effect November 1, 1987, structure the courts’
sentencing discretion to ensure that similar offenders who commit similar offenses receive a similar
sentence. The Commission has ongoing responsibility to monitor and amend the guidelines. ®









UNITED STATES SENTENCING COMMISSION
Regional Public Hearing - August 12, 1996
Byron White Federal Courthouse, Courtroom 1, 9:00 a.m. to 1:00 p.m.
1823 Stout Street; Denver, Colorado

FIRST PANEL OF WITNESSES - OVERVIEW

This first panel of witnesses was chosen to give the different perspectives of judges,
probation officers, prosecutors, and defense attorneys (defenders and CJA panel) about how
guideline sentencing is working in the District of Colorado and, generally, how the guidelines
might be simplified.

Each of these witnesses will deliver prepared remarks of up to ten minutes in length
followed by questions from the Commission. They may submit additional written comments.

Judge Lewis T. Babcock

United States District Court for the District of Colorado
- U.S. Courthouse C-550

1929 Stout Street

Denver, CO 80294

(303) 844-2527

Judge Babcock earned his B.A. at the University of Denver in 1965 and graduated from

University of Denver Law School in 1968. He then earned his L.L.M. from the University of
. Virginia in 1968. He entered private legal practice with Mitchell & Babcock from 1968 to 1976.

He served as City Attorney for Las Animas, CO from 1969 to 1974; City Attorney for Rocky
Ford, CO from 1970 to 1976; and Assistant District Attorney for the 16th Judicial Circuit from
1973 to 1976. Judge Babcock became Judge for the Colorado 16th Judicial Circuit from 1976 to
1983 and then served as Judge for the Colorado Court of Appeals from 1983 to 1988. He was
nominated for appointment to the U.S. District Court for the District of Colorado by President
Reagan in 1988. '

Mr. Richard F. Miklic
Chief Probation Officer
1961 Stout Street

Suite 1525

Denver, CO 80294-0101
(303) 844-5424 ext. 224

Mr. Miklic has been the Chief Probation Officer for the District of Colorado since 1989.
Before coming to Colorado, he completed over fifteen years of service in the Southern District of
Florida, where he was appointed as a U.S. Probation Officer in 1974, Supervising Probation
Officer in 1983 and Deputy Chief Probation Officer in 1987.



In 1985, Mr. Miklic formulated an original proposal for the use of intensive supervision
and electronically monitored home confinement as an alternative to incarceration. He later led a
working group that was organized by the Administrative Office to implement this proposal at two
pilot sites.

Mr. Miklic served on several other working groups formed by the Administrative Office
and the Federal Judicial Center, including one that designed the “financial condition” section of
the guideline presentence report, and another that developed a program to train probation and
pretrial services officers in financial investigation. He has made several presentations and served
as a trainer for the Federal Judicial Center. He has appeared before two congressional
subcommittees. In 1984, Mr. Miklic testified about commodity investment fraud before the
Senate Subcommittee on Investigations. In 1989, he testified about alternatives to incarceration
before the House Subcommittee on Crime.

Mr. Michael Katz
Federal Public Defender
1099 18th Street, #300
Denver, CO 80202
(303) 294-7002

Mr. Katz earned his B.A. in political science from the University of Michigan in 1969 and
went on to earn an M. A. in English literature from the University of Michigan in 1970. In 1973
he graduated from the University of Illinois College of Law. Upon graduation, Mr. Katz worked
first as Assistant State Public Defender in Florida and then worked as Assistant State’s Attorney
in Florida. In 1976, he relocated to Colorado and began working with the clinical faculty at the
University of Colorado Law School, eventually becoming Director of Clinical Programs. MTr.
Katz became an Assistant Federal Public Defender in 1978 and has served as Federal Public
Defender since 1979.

Note - Attached is a summary of Mr. Katz’ remarks at the Regional Public Hearing held
November 5, 1986.

Mr. Henry Solano (invited, but not expected to testify)
U.S. Attorney for the District of Colorado

U.S. Attorney’s Office

1961 Stout Street

Federal Building, Suite 1200

Denver, CO 80294

(303) 844-2081

Mr. Henry Solano earned a B.S. in mechanical engineering from the University of Denver
in 1973. He went on to graduate from University of Colorado Law School and practiced
immigration and public welfare law upon graduation in 1976. Solano joined the Colorado
Attorney General’s Office, where he became supervisor of attorneys representing the human
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services agencies, and then joined the Colorado United States Attorney’s Office doing civil and
criminal litigation. In 1987, he joined Governor Romer’s administration with responsibility for the
management of the Department of Regulatory Agencies, the Department of Institutions, the
Department of Corrections and the department responsible for public mental health,
developmental disabilities and youth services. Mr. Solano left Colorado for a period to teach at
the Kennedy School of Government, Harvard University, where he lectured with respect to public
sector management, including policies and practices internal and external to public organizations.
In 1994, Solano was sworn in as the United States Attorney for the District of Colorado.

Mr. Robert S. Litt

Deputy Assistant Attorney General, Criminal Division
U.S. Department of Justice

11th and Constitution Avenue, NW

Room 2112

Washington, D.C. 20530

(202) 514-2636

Mr. Robert Litt is a Deputy Assistant Attorney General in the Criminal Division of the
United States Department of Justice. Mr. Litt graduated from Harvard College in 1971 and Yale
Law School in 1976. He clerked for Judge Edward Weinfeld in the United States District Court
for the Southern District of New York and Justice Potter Stewart on the United States Supreme
Court.

Mr. Litt served as an Assistant United States Attorney in the Southern District of New
York, prosecuting fraud, racketeering and official corruption cases from 1978 to 1984. He
worked as an associate at the firm of Williams & Connolly in Washington, D.C. from 1984 to
1993 and became partner in 1988. He served as Special Advisor to the Assistant Secretary of
State for European and Canadian Affairs from 1993 until 1994 and then joined the Department of
Justice.

Note: because of scheduling problems Judge Daniel and Judge Weinshienk will testify
together at 11:30 or 11:45 a.m. - hopefully, immediately before the final panel on
Departures/Offender Characteristics. Judge Daniel will have brief prepared remarks and field
questions from the Commission; although she will not have prepared remarks Judge Weinshienk
will answer questions.

Judge Wiley Y. Daniel

United States District Court for the District of Colorado
U.S. Courthouse C-236

1929 Stout Street

Denver, CO 80294

(303) 844-2170

* Judge Daniel received his B.A. from Howard University in 1968 and graduated from

3



Howard University School of Law in 1971. He worked in several private law firms before
becoming managing partner of Popham, Haik, Schnobrich & Kaufman, Ltd.’s Denver office.
Judge Daniel has experience in civil litigation handling issues including products liability, contract
and warranty, real estate, corporate and insurance issues. In addition, he served as a member of
the Civil Justice Reform Act Advisory Group for the U.S. District Court for the District of
Colorado from 1991 until 1994. He also served as the president of the Colorado Bar Association
from 1992 to 1993. Judge Daniel was recently appointed to the U.S. District Court for the
District of Colorado.

Judge Zita L. Weinshienk

United States District Court for the District of Colorado
U.S. Courthouse C-400

Denver, Colorado 80294’

(303) 844-2784

Judge Weinshienk received her B.A. from the University of Arizona in 1955 (magna cum
laude) and her J.D. from Harvard Law School in 1959 (cum laude). From 1964-65 she served as
Judge, Denver Municipal Court; from 1965-71 as Judge, Denver County Court; from 1972-79
Judge, Denver District Court. She was appointed to the District Court by President Carter in
1979.



BIG PICTURE / HISTORICAL WITNESSES

This second panel of witnesses was chosen to include persons with substantial experience
under the guidelines as well as before the guidelines. A couple of the witnesses also testified at
the Commission’s 1986 public hearing in Denver. It is hoped that these witnesses will comment
on the Commission’s list of priority issues for simplification (included in your materials).

Each of these witnesses will give prepared remarks of up to five minutes. After each
panel member has testified they will take questions from the Commission.

Mr. Patrick Burke, Esq.

Coordinator of Criminal Justice Act Panel of Attorneys
150 East 10th Street

Denver, CO 80202

(303) 831-6390

Mr. Burke received his B.A. from Regis College in 1970 and received his law degree from
the University of Denver School of Law in 1973. He served as the Assistant Attorney General for
Colorado from 1975 until 1978. In 1978 he became Federal Public Defender and served in this
position until he opened his private practice in 1982. Mr. Burke’s private practice centers around
criminal defense and personal injury work.

Mr. Frederick G. Bach
Supervising Probation Officer
1961 Stout Street

Suite 1525

Denver, CO 80294

(303) 844-5424

Mr. Bach began his career as a U.S. Probation Officer in 1987, in the Eastern District of
New York, where he served in the Special Offender Unit supervising members of organized crime
and career criminals. In this position, he worked with both pre-guidelines presentence reports as
well as guidelines presentence reports. In 1990, Mr. Bach transferred to the District of Colorado,
where he performed presentence and supervisory functions until his promotion to Senior U.S.
Probation Officer. He served as a District Drug Specialist supervising career criminals and
sophisticated white collar offenders. In the period from 1994 until 1996, Mr. Bach supervised the
Presentence Investigation Unit where he was responsible for reviewing most of the presentence
reports prepared in the District of Colorado. He presently supervises the Supervision Units in
both Lakewood and Colorado Springs, Colorado.

Mr. Arthur Nieto, Esq.

Former Chairman of Criminal Law Section of Colorado

1626 Washington Street ¢
Denver, CO 80203



(303) 832-9476

Mr. Arthur Nieto has an extensive background in criminal law. He served as Colorado
State Deputy Public Defender from 1974 until 1978. He went into private practice as a partner at
Pena, Pena & Nieto from 1978 to 1983. Since 1983 Mr. Nieto has been stockholder of Arthur
Nieto, P.C. In addition, he has served the Colorado legal community as a member of the
Criminal Justice Act panel; a former chairman of the Colorado Bar Association, Criminal Law
section; a former president of the Colorado Hispanic Bar Association and a retired member of the
Colorado Supreme Court Grievance Committee.

Note - Attached is a summary of Mr. Nieto’s remarks at the Regional Public Hearmg held
November 5, 1986.

Mr. Michael Bender, Esq.
Defense Attorney

1660 Wynkoop Street, Suite 1160
Denver, CO 80202
(303) 893-8000

Mr. Bender received his B.A. from Dartmouth College in 1964 and then received his J.D.
from the University of Colorado School of Law in 1967. He began his career as a Deputy State
Public Defender in Denver where he remained until 1971. He then entered private practice. He
returned to public service in 1975 serving as the Supervising Attorney for the Jefferson County
Public Defender until 1977, at which time he became the Division Chief for the Denver Public
Defender. After working briefly in the private sector and teaching criminal law at the University
of Denver College of Law, Mr. Bender became a member of Bender & Treece, P.C. in 1983.

Note - Attached is a summary of Mr. Bender’s remarks from the Regional Public Hearing
held November 5, 1986.



SIMPLIFICATION TOPIC PANELS

The third part of the hearing deals with three of the priority issues for simplification:
relevant conduct/acquitted conduct, drugs and role in the offense, and departures/offender
characteristics. Three separate panels will discuss these issues. Again, each witness on a given
panel will give prepared remarks of up to five minutes; after each member of the panel has
testified they will entertain questions from the Commission.

Topic Panel #1 - RELEVANT CONDUCT / ACQUITTED CONDUCT

Professor Kevin R. Reitz
University of Colorado Law School
Campus Box 401

Boulder, CO 80309

(303) 492-3085

Prof. Reitz is Associate Professor of Law at the University of Colorado School of Law since 1988
(criminal law and procedure, white-collar criminal law seminar, sentencing law and policy, etc.
Reitz is a 1979 graduate of Dartmouth College and a 1982 cum laude graduate of the University
of Pennsylvania Law School. Reitz served as co-reporter of the ABA Standards for Sentencing
and has written numerous articles on sentencing with a particular focus on state guideline systems.
He authored an article on real offense sentencing, “Sentencing Facts: Travesties of Real-Offense
Sentencing,” 45 Stanford Law Review 523 (February 1993)(see p. 531 re: prior acquittals), co-
authored Model Penal Code, Sentencing Provisions, Evaluation and Recommendations for
Revision (American Law Institute), and recently was a featured speaker at the National
Association of Sentencing Commissions in Madison, Wisconsin on the topic of appeals of
sentencing decisions where he discussed federal and state data.

Mr. Kurt A. Thoene

Senior U.S. Probation Officer
1961 Stout Street

Suite 1525

Denver, CO 80294

(303) 844-5424

Mr. Thoene received his B.S. degree in political science/ criminal justice from Colorado
State University in 1984. He worked as a state probation officer in Lake County, Illinois from
1985 until 1991. In 1991, he was appointed as a U.S. Probation Officer for the District of
Colorado, where he supervised a caseload and prepared presentence investigation reports until he
became a member of a specialized presentence investigation unit. Mr. Thoene attended a
corporate guideline presentence investigation training session in 1992. In 1993, he became a
Sentencing Guideline Specialist whose duties included the preparation of presentence
investigation reports on more complex fraud, multi-defendant and corporate cases, the review of
probation officer reports and the assignment of caseloads. Mr. Thoene became the District of
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Colorado representative to the U.S. Sentencing Commission’s Probation Officer Advisory
Working Group in 1994. In 1994, he also served a six week temporary tour of duty at the U.S.
Sentencing Commission assisting with guideline application questions from U.S. Probation
Officers.

Mr. David M. Connor

Assistant Federal Public Defender
1099 18th Street, #300

Denver, CO 80202

(303) 294-7002

Mr. Connor earned his B.A. from Dartmouth College in 1976 and then graduated with his
J.D. from the University of Denver in 1980. He worked as an associate with Davis, Graham &
Stubbs from 1980 until 1982. Mr. Connor served as the Chief Deputy District Attorney for
Denver from 1982 until 1988 and then became Assistant U.S. Attorney for Denver in 1988.

Mr. Robert Litt

Deputy Assistant Attorney General, Criminal Division
U.S. Department of Justice

11th and Constitution Avenue, NW

Room 2112

Washington, D.C. 20530

(202) 514-2636

Topic Panel #2 - DRUGS AND ROLE IN THE OFFENSE

Mr. Christopher J. Perez
Senior U.S. Probation Officer
1961 Stout Street

Suite 1525

Denver, CO 80294

(303) 844-5424

Mr. Perez received his B.S. in criminal justice from the University of Texas at El Paso in
1983. He worked as a probation officer with the Denver Juvenile Court performing pretrial,
presentence investigations and intensive supervisory duties from 1986 until 1991. Mr. Perez
became a U.S. Probation Officer for the District of Colorado performing both investigative and
supervisory duties in 1991. In 1993, he was promoted to Sentencing Guideline Specialist. Over
the past three years he has completed nearly 200 guideline presentence investigations, many of
which have involved high profile defendants and complex guideline applications. Mr. Perez
received U.S. Sentencing Commission guidelines training in corporate presentence reports and has
completed a dozen corporate presentence reports. His duties also include workload assignments,
review of line officer presentence reports and leading complex multi-defendant cases.



Raymond P. Moore

Assistant Federal Public Defender
1099 18th Street, #300

Denver, CO 80202

(303) 294-7002

Mr. Moore graduated with his B.A. from Yale College in 1975 and then received his J.D.
in 1978. He worked as an associate with Davis, Graham & Stubbs from 1978 until 1982. Mr.
Moore worked as an Assistant U.S. Attorney for Denver from 1982 until 1986 and then returened
to private practice as a partner with Davis, Graham & Stubbs from 1986 until 1992. He became
Assistant Federal Public Defender in Denver in 1993.

Ms. Jeralyn Merritt, Esq.
303 17th Avenue

Suite 400

Denver, CO 80203

(303) 837-1837

Ms. Merritt received her B.A. from the University of Michigan in 1971 and graduated
with a law degree from the University of Denver College of Law in 1973. She has practiced
criminal law in Colorado since 1974. Her practice is limited to criminal defense, with an emphasis
on complex federal drug and white collar crime, as well as civil and criminal forfeiture. In
addition, Ms. Merritt served on and chaired the Standing Committee on the Criminal Justice Act
for the U.S. District Court for the District of Colorado from 1994 to 1995. In 1996, she was
chosen by Chairman Bill McCollum, House Judiciary Committee, Subcommittee on Crime, to
present oral and written congressional testimony on federal marijuana sentencing laws on behalf
of the National Association of Criminal Defense Lawyers.

Mr. Robert Litt

Deputy Assistant Attorney General, Criminal Division
U.S. Department of Justice

(202) 514-2636

Topic Panel #3 - DEPARTURES / OFFENDER CHARACTERISTICS

Professor Kevin R. Reitz
University of Colorado Law School
Campus Box 401

Boulder, CO 80309

(303) 492-3085

See bio above.



Ms. Suzanne Wall Juarez
U.S. Probation Officer
1961 Stout Street

Suite 1525

Denver, CO 80294

(303) 884-5424

Ms. Juarez graduated from the University of New Mexico with a B.S. in English literature
and psychology. She began her career in corrections by working as counselor at La Paseda
Halfway House in Albuquerque, New Mexico. In 1985, Ms. Juarez began working as a probation
officer for the state of New Mexico where she prepared preguidelines presentence reports and
supervised a caseload of offenders. She was appointed a U.S. Probation Officer for the District of
New Mexico in 1991. Her duties included both presentence investigations and the supervision of
offenders until she was assigned to the specialized presentence investigations unit. In 1996, Ms.
Juarez transferred to the U.S. Probation Office for the District of Colorado where she is assigned
to the presentence unit. Throughout her period of employment in Colorado, she has completed
more than 200 presentence reports on defendants charged with crimes ranging from distribution
of drugs to more complex crimes.

Ms. Virginia L. Grady (tentative)
Assistant Federal Public Defender
1099 18th Street, #300

Denver, CO 80202

(303) 294-7002

Ms. Grady attended both Loyola College and Hollins College and graduated in 1980. He
then received his J.D. from Syracuse University in 1983. She began his legal career as a Deputy
State Public Defender for Denver from 1984 until 1990. Ms. Grady has worked as an Assistant
Federal Public Defender for Denver since 1990.

Mr. Robert Litt

Deputy Assistant Attorney General, Criminal Division
U.S. Department of Justice

(202) 514-2636

See bio above.
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Regional Public Hearing - Denver, CO
November 5, 1986
Summary of Witness Remarks

Michael Katz, Esq. (scheduled as a witness in this hearing)
Federal Defender

Mr. Michael Katz introduced himself and informed the Commission that his experience with the
criminal justice system included two years as a prosecutor in South Dakota, two years spent teaching at the
University of Colorado, several years spent working as an Assistant Public Defender and the past two years
spent working as the Federal Public Defender. (R. at 243). He stated that his experience with sentencing left
him with the impression that judges effectively balance the interests of the victim, the defendant and the
individual circumstances of each case in rendering a sentence. (R. at 243).

Mr. Katz expressed concern with interpreting the statute, because it requires the imposition of a
twenty-year sentence or probation and nothing between the two options. (R. at 244). To illustrate that such a
system ineffectively limits judicial discretion, Mr. Katz provided the following example: A forty-cight year
old teacher was convicted of skyjacking when, after a night of heavy drinking with friends, he carried out a
dare to go to Stapleton Airport and walk on a plane and take it to Ireland and take a prisoner. (R. at 244).
Because the judge believed that the case was a tragic circumstance and twenty years imprisonment was
* inappropriate, he chose to sentence the defendant under the indeterminate sentence provision. (R. at 244).
Mr. Katz noted that, in his opinion, all defendants do not need to serve prison time. (R. at 246). He noted
that a mechanical formula for weighting all aggravating and mitigating factors is ineffective. (R. at 246).

Mr. Katz suggested broadening the range of possible punishments to allow judges to grant probation
as an alternative to incarceration and eliminating the aggravating and mitigating circumstances provisions to
give judges greater discretion in making adjustments. (R. at 247). Finally, he urged the Commission not to
undermine the integrity of the criminal justice system by forcing prosecutors and defense attorneys to “play
games” with the sentencing guideline formulas or to try a greater number of cases. (R. at 247).

When asked whether his experience led him to believe that defendants get credit for guilty pleas, Mr.
Katz replied that when the court recognizes an issue that needs to be tried the defendant is not treated more
harshly when subsequently convicted. (R. at 254). However, he noted that when defendants go to trial
showing no remorse and no issue to litigate judges may impose harsher sentences. (R. at 255).
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Michael Bender, Esq. (scheduled as a witness in this hearing)
Defense Attorney

Mr. Michael Bender began his remarks by emphasizing that the most important concern with respect
to the guidelines was ensuring that judges retain flexibility in sentencing. (R. at 116). He also stated that
the most striking aspect of the proposed guidelines was that defendants pleading guilty received substantially
lower sentences than defendants that were convicted after a trial. (R. at 116). Such a disparity eliminated
the incentive for the defendant to require the government to prove its case at trial. (R. at 116). In the
absence of probation, there would be more sentencing hearings and more defendants being incarcerated. (R.
at 118). Another problem with the proposed guidelines was that they allowed for the imposition of
cumulative sentences in an indictment if the prosecutor was clever enough to charge from different sections of
the guidelines. (R. at 118). Mr. Bender believed that the application of the proposed guidelines would be
complex, confusing and difficult at best. (R. at 119).

Mr. Bender suggested that due process required the Commission to address specifically the type of
notice and discovery the court must provide the defendant when it intends to base the sentence upon an
aggravated circumstance or that the defendant must provide to introduce a mitigating circumstance. (R. at
120). Another problem that he felt should be addressed by the Commission was the potential public
backlash which might occur if increased penalty lengths resulted in increasingly crowded prisons and
necessitated the release of other inmates. (R. at 121).

Mr. Bender expressed concern that the guidelines allow the government to circumvent the
constitutional requirement that each element of a crime be proved beyond a reasonable doubt. (R. at 122).
He provided the example of a defendant convicted of unarmed robbery who will receive a sentence increased
for the use of a weapon if shown by a preponderance of the evidence. (R. at 122). Such actions transfer
sentencing discretion from the court to the charging authorities who are given discretion to control the charges
brought in the indictment. (R. at 122). Mr. Bender believed that fairness does not equate with numerical
uniformity. (R. at 123).

Mr. Bender suggested increasing the flexibility of the guidelines by making probation an alternative
sanction, but Commissioner Wilkins noted that the statute prohibits this approach by mandating no more
than a twenty-five percent variance for the term of incarceration under the guidelines. (R. at 126). Mr.
Bender explained that his interpretation of the statute was that the first decision to be made by the sentencing
judge was the decision as to whether to impose a sentence of probation or to require imprisonment. (R. at
127). Once the judge opted for imprisonment, he should follow the sentencing guideline range. (R. at 127).

Mr. Bender continued his comments by noting that he did not agree with any guideline that would
authorize a sentence reduction in a case in which a defendant pled guilty as opposed to standing trial. (R. at
129). The Commission continued by questioning Mr. Bender about his views on the relative value of real
offense and modified real offense sentencing. (R. at 132). Mr. Bender put forth several suggestions
including the following: 1) requiring the prosecution to file a statement of their claim, 2) eliminating the
cumulative sentencing provided in the draft guidelines, and 3) following the suggestions of Judge Kane in
developing a real conviction sentencing system. (R. at 133).

Mr. Bender indicated that the abolition of the Parole Commission will not undermine the goal of
eliminating sentencing disparity if the guidelines are drafted to grant judges limited discretion. (R. at 134).
Mr. Bender’s final comment related to the need for an accurate fact finding process to be established before
courts begin to sentence based on real offense factors. (R. at 137).
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Arthur Nieto, Esq. (scheduled as a witness in this hearing)

Former Coordinator of the CJA Panel

1626 Washington Street

Denver, CO 80203

(303) 832:9476 :

Mr. Arthur Nieto introduced himself as the Chairman of the Criminal Law Section of the Colorado
Bar and a member of the Spanish Bar attending the regional public hearing in an individual capacity. (R. at
43). Mr. Nieto’s initial comments summarized his finding that comparison of the sanctioning units and the
sentence term in months reflected reduced sentencing disparities for minor offenses and greater sentence
disparities between higher level offenses. (R. at 44).

Mr. Nieto suggested several changes to the Guidelines. For example, he suggested the Commission
consider more use of non-imprisonment sanctions at the lower end of the sanction unit scale and a limitation
upon non-imprisonment sanctions at the upper end of the scale. (R. at 45). With respect to the practical
implementation of the guidelines, Mr. Nieto suggested having the Probation Department do an initial analysis
using a computerized form to be submitted to both the prosecutor and the defense counsel for the purpose of
determining whether agreement exists between the parties as to the sanctioning units associated with any
particular defendant. (R. at 46). In the event of disagreement over aggravating or mitigating circumstances,
each side would present evidence to support its argument and a decision would be based on the
preponderance of the evidence. (R. at 47).

Although Mr. Nieto expressed concern over a sentencing system in which uncharged conduct is
taken into account if it meets a preponderance of the evidence standard, as opposed to a beyond a reasonable
doubt standard, he stated that the adversarial process compensates for this by allowing each side to present all
available evidence and the court to make a determination based on an appropriate standard. (R. at 47). With
respect to drug cases, he stated that in recent years the government has shifted its focus from the defendant to
the defendant’s attorney with forfeiture provisions and CCE statutes which have a chilling effect on the vigor
with which an attorney approaches a case. (R. at 48). Mr. Nieto suggested that a particular offender
shouldn’t be sanctioned in a given sentencing proceeding for conduct which has already been sanctioned. (R.
at 49). For example, there was already a grievance process for attorneys that assist and facilitate crimes. (R.
at 49). Therefore, additional forfeiture provisions were unduly complicated and inconsistent with the policy
of avoiding duplicative sanctions for the same conduct. (R. at 49).

Mr. Nieto asserted that the range of sanction units assigned to immigration violations are quite
consistent based on his experience representing Mexican immigrants. (R. at 50). He supported continued
monitoring and measuring activities by the Commission in order to track changing attitudes with respect to
highly politicized issues such as immigration violations. (R. at 51).

Following Mr. Nieto’s comments, Commissioner Wilkins asked for his assessment of the Acceptance
of Responsibility provisions. (R. at 52). Although Mr. Nieto did not believe that judges sentence clients
who elect to stand trial more harshly than those who plead guilty, he recognized that defense attorneys may
use such provisions to their advantage by coaching clients to make statements regarding their consciences
during Probation Department interviews and before the judge. (R. at 53).

Commissioner MacKinnon next asked Mr. Nieto for his opinion about the number of Colorado
lawyers disciplined by the Bar in connection with narcotics. (R. at 54). Mr. Nieto replied that as a member
of the Grievance Committee, which meets every six weeks, it is routine to deal with lawyers involved in
dealing and distributing drugs. (R. at 54). In those situations, the Grievance Committee issues a license
suspension and requires the attorney to show cause for a license reinstatement. (R. at 54). Mr. Nieto
informed the Commission that he could not remember any cases in the past few years in which an attorney
was disbarred for drug offenses. (R. at 55). When asked whether he felt the drug sentences imposed on
attorneys were more stringent in Miami than in Denver, Mr. Nieto explained that based on conversations with
other attorneys he believed the sentences imposed in Miami were uniformly higher. (R. at 55). Mr. Nieto
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stated that larger quantities of drugs are involved in Miami cases, because the drugs are distributed by the
time that they reach Denver. (R. at 56).

Mr. Robert Miller, Esq. (declined to testify because of a scheduling conflict)
Then United States Attorney for Colorado

633 17th Street, Suite 2800

Denver, CO 80202

Mr. Miller introduced himself to the Sentencing Commission and noted that he had been an attorney
for 21 years and a prosecutor for 15 of those years. (R. at 6). He stated that it is important for the
Commission to articulate the many factors and criteria considered by judges in making sentencing decisions.
(R.at7). Offense conduct (chapter two) and Offender Characteristics (chapter three) are particularly
important components of any sentencing decision. (R. at 7). Despite his support for the Commission’s
enumeration of sentencing factors, Mr. Miller considered the draft guidelines unduly complicated,
procedurally vague and difficult to implement. (R. at 7). His criticisms included the fact that offense
conduct and offender characteristics are human factors not readily quantifiable. (R. at 7). In addition, the
measurement of considerations including aggravating and mitigating circumstances, defendant cooperation,
psychological harm and other factors will unnecessarily burden the criminal justice system. (R. at 8). Mr.
Miller believed that plea bargains are inconsistent with the ideal of real offense sentencing, because they
involve the stipulation of facts which do not necessarily reflect a defendant’s responsibility for the crime and
are not an appropriate basis for sentence. (R. at8). He also believed that victim harm should be taken into
account in the sentencing process, but a victim’s physical, psychological and financial harm is difficult to
quantify. (R.at9). Mr. Miller considered it inappropriate to change the corerstone of the present
sentencing system from an analysis of a defendant’s intent to an analysis of the victim’s harm. (R. at 9).

Mr. Miller proposed an alternative system whereby a definite term of years would be assigned to
every crime. (R. at9). The presumptive sentence could be assigned unless there were a sufficient number
of aggravating or mitigating circumstances as set forth in the draft guidelines under Offense Conduct or
Offender Characteristics. (R. at 9). Mr. Miller believed that such a system would result in greater
uniformity and less complexity in the sentencing process while allowing for consideration of human
variables. (R. at9).

Judge John L. Kane (subsequently very little experience in guideline sentencing)
United States District Judge

United States District Courthouse

1929 Stout Street, C-428

Denver, CO 80294

Judge Kane welcomed the Sentencing Commissioners to the District Court and gave a brief
description of the previous Colorado District Court judges whose portraits appear throughout the courtroom.
(R. at 75). Judge Kane gave a brief description of a case he provided to the Commissioners as part of his
testimony, United States v. O’Driscoll. (R. at 77). Although the details of the crime were not explained, the
_ judge stated that he sentenced O’Driscoll under a statute which allowed the judge to sentence the defendant
and to fix the parole eligibility date at less than a third of the sentence. (R. at 78). Judge Kane sentenced
O’Driscoll to three hundred years and fixed the parole date at ninety-nine years. (R. at 78). Judge Kane
indicated that the lengthy sentence stemmed from concerns about the factors used by the U.S. Parole
Commission in making parole decisions. (R. at 79).

Judge Kane gave a brief description of his service as a prosecutor in a state district attorney’s office,
as the first Public Defender in the state of Colorado and as a private practitioner. (R. at 80). He then
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indicated that he had a reputation for giving lengthy sentences for violent crimes
and for being less likely to grant probation. (R. at 80).

Judge Kane indicated that the judges in his district do not engage in the practices which the
Commission seeks to correct. (R. at 81). The practices to which the judge referred include the following:
participating in plea bargains, agreeing to a sentence in advance of a plea, permitting probationers to work as
informants, sentencing without review of a presentence report, and accepting presentence reports from other
jurisdictions without review, accepting unconscionable plea agreements and sentencing defendants tried by
other judges. (R. at 82). Judge Kane disagreed with the Commission’s assumption that sentencing
disparities are due to a lack of guidance. (R. at 82). He stated that the judges in his district were
knowledgeable about local, regional and national sentencing patterns and statistics. (R. at 82).

Judge Kane disagreed with the concept of a Real Offense Sentencing System, because he felt that this
was not a system but a “shallow attempt to put qualitative and sometimes ineffable concepts into quantitative
terms.” (R. at 83). In addition, Judge Kane felt the proposed guidelines did not seek uniformity of
sentencing but the elimination of the judicial function from the sentencing process. (R. at 83). He believed
that more often than not it was unnecessary to include dropped charges into the sentence consideration. (R. at
84). The judge informed the Commission that he would never follow any guidelines which give reductions
for guilty pleas or reward cooperation with the prosecution and he would resign his commission before taking
such action. (R. at 84).

Judge Kane suggested abandoning the concept of numerical values in determining sentences and
replacing it with a system of qualitative guidelines. (R. at 86). Inresponse to Chairman Wilkins’ question
as to how the Commission could formulate qualitative guidelines and remain within its congressional
mandate, Judge Kane made the following suggestions: 1) inform Congress that the law needs to be changed,
and 2) require that five year sentences are satisfied with three year sentences unless the reduction is justified
with existing criteria. (R. at 88).

Judge Kane explained his opposition to granting downward adjustments for assistance provided to
the government by defendants as stemming from his belief that a trial is a search for truth and to grant such
credits is to undermine the judicial function in this respect. (R. at 91).

Further, the judge expressed his belief that a system which takes into consideration a wide range of
factors when adjusting a five year sentence becomes overly complicated. (R. at 95). By assigning numerical
values to different behaviors the Commission created a false impression of precision. (R. at 96). He
asserted that judges familiar with the culture of their jurisdictions are better able to determine sentences than
they would be using uniform quantitative guidelines. (R. at 97).

In response to Commissioner Robinson’s inquiries about the role of the guidelines in providing
uniformity after the elimination of the U.S. Parole Commission, which had previously corrected the natural
disparity between judges, Judge Kane noted the following: 1) the Parole Commission should have been
abolished before it was started, and 2) a judge exercising discretion but required to supply a reasoned
explanation is better than an anonymous parole officer making such determinations. (R. at 100). The judge
stated that he does not favor a sentencing system based on total judicial discretion, but favors a system
whereby judges be required to articulate the basis for their sentence and sentences be subject to appellate
review. (R. at 102). Commissioner Breyer summarized Judge Kane’s criticism of the preliminary guidelines
as the need to inject judicial discretion into the sentencing formula. (R. at 106).

In response to questioning, Judge Kane agreed that the guidelines comply with the statutory mandate.
(R. at 109). In closing, the Commission invited Judge Kane to take a small section of the guidelines and
redraft the language to give them an understanding of the practicality of incorporating greater judicial
flexibility into the document. (R. at 114).
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Judge Bobby R. Baldock (not a witness in this hearing)
United States Court of Appeals for the Tenth Circuit
P.O. Box 2388

Roswell, NM 88202

Judge Baldock began by thanking the Commission for its work and for the explanation of modified
real sentencing as presented in the draft guidelines. (R. at 196). He indicated that his comments would cover
the following three issues: 1) guilty pleas, 2) trial convictions, and 3) fines and supervised probation. (R.
at 196).

Judge Baldock expressed concern that it would be difficult for a judge to decide whether to recognize
aggravating and mitigating circumstances in assessing sentences in the event of a plea bargain, because the
judge would not have listened to all the evidence routinely presented at trial. (R. at 197). Inthe event of a
plea bargain, there may arise the need for an extensive sentencing hearing. (R. at 197). However, if a
defendant is not provided with an opportunity for a full hearing of the issues, the defendant may appeal his
sentence with the argument that he was not allowed to fully present all mitigating factors. (R. at 198).
Further, Judge Baldock expressed concern over a prosecutor’s discretion to decide which aggravating factors
will be presented for review by the judge. (R. at 199). He felt this practice might promote sentencing
disparity if overworked prosecutors disregard characteristics that should be considered. (R. at 199). Finally,
Judge Baldock stated that trial judges should intervene less frequently in plea bargains. (R. at 200). He felt

. that U.S. attorneys should be given complete discretion with respect to questions such as whether the
defendant is entitled to a sentence reduction for assistance to authonties. (R. at 200). In Judge Baldock’s
opinion, judicial intervention undermines the goal of judicial impartiality. (R. at 200).

Judge Baldock next discussed his concerns with respect to trial convictions. (R. at 200). He stated
that trial judges should be given discretion to consider all evidence presented at trial, regardless of whether
the government pursues such factors at sentencing. (R. at 201). The judge next considered the problem of
sentencing based on lesser included offenses. (R. at 201). For example, the judge objected to a situation in
which a jury convicted on a lesser included offense not involving the use of a weapon, but the judge
considered the use of a weapon in sentencing. (R. at 201). The judge objected to the consideration of factors
not proved beyond a reasonable doubt in sentencing. (R. at 201). In addition, he felt that Congress should
retain the task of determining what constitutes a crime or a defense. (R. at 202).

Judge Baldock next addressed the issue of fines and probation. (R. at 202). The judge stated that
violations of any conditions of probation should not result in partial credit for successful time of probation,
because this eliminates the incentive for a defendant to stay out of trouble when out on probation. (R. at
202). He also argued that home detention as a condition of probation or supervisory release will put too great
a burden on the U.S. probation system. (R. at 203). Finally, the judge indicated that the imposition of fines
against an indigent defendant is ineffective, because the defendant most likely lacks the means to pay such
fines. (R. at 203).
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. SENTENCES IMPOSED UNDER THE GUIDELINES
FOR THE DISTRICT OF COLORADO

1995 1994 1993
® Sentence Within 66.2% 67.9% 70.4%
Guideline Range
® Sentence Above 0.0% 0.8% 0.8%
Guideline Range
® Sentence Below 10.9% 10.8% 7.0%
Guideline Range
® Sentence Below 23.0% 20.5% 21.8%
Guideline Range for
Substantial Assistance
on Motion for
Government
Based on Based on Based on
331 cases 361 cases 399 cases

U.S. SENTENCING COMMISSION
.« TAS\OVERHEADS\RAT93-95.CO
AUGUST 8, 1996



COLORADO
10th Circuit

Cities Supplying Guideline Documentation’

(1) Denver
(2) Boulder

(3) Colorado Springs

Number of Court
Professionals

Cases Filed

Population

Age Distribution

A complete description of the footnotes is provided in Appendix A.

District Court Judges?
Assistant U.S. Attorneys®
Assistant Federal Defenders*

Probation Officers®

Civil®

Criminal’

Total®

Per Square Mile’

Percent Age 0-14

Percent Age 15-24
Percent Age 25-34
Percent Age 35-44
Percent Age 45-64

Percent Age 65+

3,377,216

326

226
13.9
17.6

187

9.1

Crimes Reported
To Police"'

Murder

Forcible Rape
Robbery
Aggravated Assault

Burglary
Larceny/Theft
Motor Vehicle Theft

Crime Index Total

Economic
Indicators

Distribution of
Non-Farm
Employment"!

Agriculture

Per Capita Local
Expenditures*

Number of
Crimes

190
1.575
3,861
12.567

33372
123,724
14,167
189,456

[ncome per Capita'?

Percent Unemployed"*

Percent Manufacturing
Percent Retail

Percent Finance'®
Percent Service‘

Percent Other'®
Percent Farm Acreage'”

Police Protection
Education

Health and Hospitals
Public Welfare'”

Highways

Per 100.000
Population

47
114

372
988
3,663
419

5.610

$ 14821

39

12.3
12.6
182
390
17.9

$177.15
$793.00
$307.52
$417.02
$106.18



. FISCAL YEAR 1995 GUIDELINE SENTENCES COLORADO
Cases Received by USSC (by sentencing month) * Gender, Race, and Ethnicity *
October 94 19 April 95 26 TOTAL Male Female
November 94 25  May 95 27 TOTAL 334 (100.0%) 285 (85.3%) 49 (14.7%)
December 94 30 June 95 36 White 149 (44.6%) 124  (83.2%) 25 (16.8%)
January 95 » 36 July 95 39 Black 66 (19.8%) 60 (50.9%) 6 9.1%)
February 95 20 August95 23 Hispanic 93 (27.8%) 79 (84.9%) 14 (15.1%)
March 95 26  September 95 27 Other 26 (7.8%) 22 (84.6%) 4 (15.4%)
TOTAL = 334

Monthly Income * Departure Status*

mean median Sentenced within Guideline Range 219 (66.2%)
TOTAL $965 $0 Substantiai Assistance Departure 76 (23.0%)
Male $930 $0 Other Downward Departure 36 (10.9%)
Female $1.167 $833 Upward Departure 0 (0.0%)
Average Age ® Mode of Conviction ¢
TOTAL 34.2 32.0 TOTAL 334 (100.0%)
Male 34.3 32.0 Plea 324 (97.0%)
Female 33.3 32.0 Trial 10 (3.0%)

SENTENCING INFORMATION BY PRIMARY OFFENSE’
. ’ TOTAL Robbery Larceny  Embezlmnt Fraud Drug Trafck Counterftng  Firearms Immigratn All Other
332(100.0) 13 (100.0) 26 (100.0) 11 (100.0) 64 (100.0) 98 (100.0) 2(100.0) 20(100.0) 29 (100.0) 69 (100.0)

CASES INVOLVING PRISON *

Total Receiving Prison 238 (71.7) 13 (100.0) 7 (26.9) 7 (63.6) 38 (59.4) 89 (90.8) 2(100.0) 17 (85.0) 25 (86.2) 40 (58.0)
Prison 223 (67.2) 13 (100.0) 7 (26.9) 5 (45.5) 29 (45.3) 88 (89.8) 2 (100.0) 17 (85.0) 25 (86.2) 37 (53.6)
Prison/Community Split 15 (4.5) 0 (0.0 0 (0.0) 2 (18.2) 9 (14.1) 1 (1.0 0 (0.0) 0 (0.0) 0 (0.0) 3 4.3)
Prison Term Orvdered
Up to 12 months 62 0 3 6 21 9 1 0 5 17
13-24 months 46 1 4 1 8 15 1 2 6 8
25-36 months 28 1 0 0 6 12 0 4 1 4
37-60 months 50 3 0 0 3 20 [} 5 11 8
Over 60 months 52 8 0 0 0 33 0 6 2 3
Mean Sentence 41.3 72.0 12.6 7.6 16.2 58.2 14.5 58.9 34.6 26.5
Median Sentence 28.0 71.0 15.0 6.0 12.0 46.0 14.5 60.0 38.0 18.0

CASES INVOLVING PROBATION

Total Receiving Probation 94 (28.3) 0 (0.0) 19 (73.1) 4 (36.4) 26 (40.6) 9 (9.2) 0 (0.0) 3 (15.0) 4 (13.3) 29 (42.0
Probation Only 65 (19.6) 0 (0.0) 12 (46.2) 3 (27.3) 22 (34.4) 6 (6.1) 0 (0.0 1 (5.0) 4 (13.8) 17 (24.6)
Probation and Confinement 29 (8.7 0 (0.0) 7 (26.9) 1 9.1) 4 (6.3) 3 3.1 0 (0.0 2 (10.0) o (0.0 12 (17.9)

CASES INVOLVING FINES AND RESTITUTION °

Total Receiving Fines
and Restitution

. Median Dollar Amount $4,000 $4,065 $1,533 $4.500 $6,671 $4,000 $10,400 $2,000 $2.625  $2,000

110 (33.0) 9 (69.2) 18 (69.2) 10 (90.9) 38 (59.49) 9 (9.2 1 (50.0) 1 (5.0 2 (6.9 22 314

Footnotes and a complete description of all variables in this table are provided in Appendix A.
SOURCE: U.S. Sentencing Commission, FY1995 Data File, MONFY95



SENTENCES IMPOSED UNDER THE GUIDELINES

» NATIONALLY

1995 1994 1993

® Sentence Within 71.0% 71.7% 75.3%
Guideline Range

® Sentence Above 0.9% 1.2% 1.1%
Guideline Range

® Sentence Below 8.4% 7.6% 6.6%
Guideline Range

® Sentence Below 19.7% 19.5% 16.9%
Guideline Range for
Substantial Assistance
on Motion for
Government

Based on Based on Based on
36,975 cases (38,498 cases | 40,442 cases

U.S. SENTENCING COMMISSION
. TAS\OVERHEADS\RATES93.95

. MAY 21, 1996



FISCAL YEAR 1995 GUIDELINE SENTENCES

Cases Received by USSC (by sentencing moath) !

Gender, Race, and Ethnicity?

NATIONAL DATA

October 94 3,106 Apnl9S 3.152 TOTAL Male Female
November 94 3.078  May 95 3,595 TOTAL  38.222  (100%) 32,540 (85.1%)  5.682 (14.9%)
December 94 2.883  Junc 95 3.599 White 14,998  (39.2%) 12,506 (83.4%)  2.492 (16.6%)
January 95 3312 July 95 3,099 Black 1139 (29.1%) 9342  (83.9%) 1797 (16.1%)
February 95 2,967  August 95 3.286 Hispanic 10,449 (27.3%) 9.341 (89.4%) 1,108  (10.6%)
March 9§ 3.188  September 95 3.235 Other 1.636 (4.3%) 1.351 (82.6%) 285 (17.4%)
TOTAL = 38,500
Monthly Income * Departure Status*
mean median Sentenced within Guideline Range 26.‘259 (71.0%)
TOTAL $1.559 $500 Substantial Assistance Departure 7.271  (19.7%)
Male $1.649 $400 Other Downward Departure 3,110 (8.4%)
Femnale $1.080 $791 Upward Departure 335 0.9%)
Average Age * Mode of Conviction*
TOTAL 35.0 33.0 TOTAL 38,443  (100%)
Male 34.9 33.0 Plea 35319 (91.9%)
Female 352 340 Trial 3124 (3.1%)
SENTENCING INFORMATION BY PRIMARY OFFENSE’’
TOTAL Robbery Larceny Embezlmnt Fraud  Drug Trafck Counterftng Flrearms I[mmigratn  All Other
38,114 (100%) 1,594 (100%) 2.443 (100%) 809 (100%) 5.864 (100%) 14,116 (100%) 787 (100%) 2.566 (100%) 3.160 (100%)6,775 (100%)
INVOLVING PRISON * ’
Total Receiving Prison 29.982(78.7) 1.573(98.7) 945 (38.7) 457(56.5) 3.646(62.2) 13.381(54.8) 442 (56.2) 2.352(91.7) 2.863(90.6) 4,323 (63.8)
Prison 28.290(74.2) 1.530(96.0) 798 (32.7) 282(34.9) 3.090(52.7) 13.126(93.0) 401 (51.0) 2.258(88.0) 2.819(89.2) 3.986(58.8)
Prison/Community Split 1.692 (4.4) 43 (2.7 147 (6.0) 175(21.6) 556 (9.5) 255 (1.8) 41 (5.2) %4 (3.7 44 (1.49) 337 (5.0
Prison Term Ordered
Up to 12 months 7.124 21 623 366 1.864 1.127 272 244 1.031 1.576
13-24 months 5.462 46 198 68 971 1.499 119 400 1.274 890
25-36 months 2917 149 64 1 400 1,335 26 304 m 517
37-60 months 5,257 372 53 9 283 2,968 14 556 277 725
Over 60 months 9.152 985 10 0 121 6.438 11 848 137 602
Mean Sentence 63.1 108.6 13.5 7.6 18.3 89.7 14.4 79.8 21.7 41.9
Median Sentence 33.0 78.0 10.0 5.0 12.0 60.0 12.0 48.0 21.0 2.0
CASES INVOLVING PROBATION
Total Receiving Probation 8.132(21.3) 21 (1.3) 1.498(61.3) 352(43.5) 2.218(37.8) 735 (5.2)  345(43.8) 214 (8.3) 297 (9.4) 2,452(36.2)
Probation Only 5.165 (13.6) 13 (0.8) 1.069(43.8) 246(30.4) 1.307(22.3) 389 (2.8) 230(29.2) 119 (4.6) 238 (7.5) 1.554(22.9)
Probation and Coafinement 2,967 (7.8) 8 (0.5) 429 (17.6) 106 (13.1) 911 (15.5) 346 (2.5) 115 (14.6) 95 3.7 59 (1.9) 898(13.3)
CASES INVOLVING FINES AND RESTTTUTION ’
Total Receiving Fines 14718 (38.5)  991(62.1) 1.825(73.4) 643(79.3) 4.377(74.3) 2524(17.9)  437(55.3)  662(25.8) 293 (9.3) 2.966(43.5)
and. Restitution
Median Doilar Amount $3.852 $3.104 $2.,330 $8,029 $10.100 $2,000 $1,595 $2.000 $1,000 $3.000

Footnotes and a complete description of all variables in this table are provided in Appendix A.
SOURCE: U.S. Sentencing Commission, FY1995 Data File, MONFY95
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APPEALS STATISTICS

% of Cases Appealed Affirmance
No. of Cases Sentenced by End of FY 1995 Rate
FY 1993 42,107 7.3% ° 79.8%
FY 1994 39,971 6.1% 81.2%
No. of Issues Appealed in FY 1995 Affirmance Rate
by Defendant 7,665 89.4%
by Government 167 37.7%

SOURCE: U.S. Sentencing Commission Annual Reports, 1993-95.






Simplification Issues



GUIDELINE SIMPLIFICATION PRIORITIES
(pursuant to Commission working session 5/28/96)

ToP PRIORITIES — 1997 AMENDMENT CYCLE

Relevant Conduct

1. Simplify the relevant conduct guidelines assuming no substantive policy changes.

2. Revise the relevant conduct guideline to 1) prohibit the use of acquitted conduct in the
calculation of the guideline range, or 2) limit the use of acquitted conduct to a departure
factor.

Level of Detail/Guideline Complexity

1. Explore consolidation of all important definitions of general applicability in a single

Chapter 1 guideline.

Consolidate or eliminate rarely or never used Chapter 2 and 3 guidelines and specific offense
characteristics except where there are important policy reasons (e.g., treason guideline).
Clarify definitions of “loss.”

Review and clarify or eliminate problematic Chapter Two cross references.

Revise Acceptance of Responsibility adjustment to address case law issue and remove
restriction on who can receive 3-level reduction.

(S

wn W

Departures/Offender Characteristics

1. Review Koon decision.

2. Explore options to revise departure policy statements to provide examples of appropriate
departure circumstances.

Revise general guideline departure standard to clarify “non-heartland” concept and create
more consistency between departure language in Chapters 1 and S.

)

Criminal History

1. Reorder and streamline Chapter 4 to simplify application of the criminal history guidelines.

2. Develop proposals to revise the current criminal history measure using a sentence-
length-based model that better targets serious, repeat offenders (this project will use the ISS
data currently in production).

Appellate Litigation and other Statutory Issues

1. Develop proposals to restrict the scope of appellate review of certain guideline factual
findings.

Redraft introduction to Manual and departure sections to send signal to appellate courts to
afford greater deference to district court guideline determinations.

Develop proposals to widen bands in monetary and drug tables with the goal of reducing
appellate litigation.

.
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Drug Sentencing/Role in the Offense

1. Develop proposals to revise the role in the offense guideline to better reflect actual
experience, including a better measure of drug organizational hierarchy and case law
development.

Introduction to Guidelines Manual

1.  Draft revised introduction to remove outdated material.and bring the manual up-to-date on
the evolution of the guidelines. Coordinate with changes to the introduction to the departure
guidelines in Chapter 5.

LOWER PRIORITY GUIDELINE SIMPLIFICATION ISSUES — 1998 AMENDMENT CYCLE

Relevant Conduct

1. Explore substantive changes to relevant conduct that limit the extent to which unconvicted
conduct can affect the sentence.

2. Explore the implications of raising the standard of proof from preponderance of the evidence
to clear and convincing.

Sentencing Table
1. Develop proposals to reduce significantly the number of offense levels in the sentence table.



WORKING GROUP ON GUIDELINE SIMPLIFICATION:
PURPOSE STATEMENT

l. INTRODUCTION

The Sentencing Commission, at its May meeting, identified comprehensive review of
the federal guidelines system as a top agency priority. The Commission is well
positioned to undertake this task, given the vast amounts of information available from
the more than 225,000 cases sentenced under the guidelines during the past eight
years, numerous appellate opinions issued on various guidelines issues, the growing
body of academic literature and public comment, and the extensive empirical analysis
of the guidelines conducted to date.

This purpose statement outlines the working group's proposed scope of inquiry and
methodology.

Il. WORKING GROUP MANDATE

The objective of the working group’s comprehensive review of the guidelines is twofold:
1) to reduce the complexity of guideline application (“simplification”); and 2) to improve
federai sentencing by working closely with the judiciary and others to refine the
guidelines (revisiting the balance of judicial flexibility/discretion and the availability of
alternative punishments). The group will comprehensively and aggressively assess
each major section of the guidelines, critique application complexities, and develop
options for Commission consideration. Complexity is viewed as the source of
confusion and frustration in guideline application. Moreover, this confusion results in
unreliable application and judicial resistance — two outcomes that undermine the
effectiveness of the guidelines.

Guideline complexity derives, in part, from fundamental decisions made by the original
Commission in its effort to meet the Sentencing Reform Act's twin goals of: 1) assuring
that the purposes of sentencing are met (i.e., just punishment, deterrence,
incapacitation, and rehabilitation); and 2) providing certainty and fairness in meeting
the purposes of sentencing while avoiding unwarranted disparities between similarly
situated defendants (see 28 U.S.C. § 991(b)(1)). To ensure that the ramifications of all
options for change are clear, the group will highlight the broader policy implications of
its proposals (e.g., its effect on proportionality or a judge's ability to individualize
sentences).



[. METHODOLOGY

The working group proposes the following strategy to assist commissioners in their
deliberations on how they might simplify and improve the guidelines system. The group
will prepare concise issue papers on major guideline topics to provide a foundation for
Commission consideration of relevant issues and possible sentencing models. Each
paper will: :
® review the history behind the original policy decision so as to ensure that the
Commission is sensitive to the underlying principles and the impact of any
revisions on these principles,
® assess how the particular guideline is working (e.g., application complexities:
frequency of use identified through monitoring data);
® summarize information needs that might reasonably assist the Commission's
decision making on the topic; and
® outline broad options for refinement.

These papers will provide sound bases for commissioners, staff, and the public to
understand the current guidelines and assess any proposals for change. The working
group proposes to discuss each issue with commissioners in an informal working
session to receive guidance as to which options to develop in more detail for public
comment.

The group is currently drafting issue papers on the following topics:
i Sentencing Reform Act (and subsequent sentencing legislation)
2. drafting process used by initial Commission; major changes since that

time

real offense sentencing (Relevant Conduct)

criminal History

level of detail (specific offense characteristics)

chapter Three adjustments

departures/offender characteristics

sentencing table/sentencing ranges

availability of probation/split sentences (alternatives)

0. muitiple counts

= 10 0 N Oy O

This methodology will enable staff to provide the Commission the full range of options
for reviewing and revising the guidelines. In its review, the working group will examine
how state guideline systems have addressed issues that judges and practitioners have
found particularly complex in the federal system. In addition, the group will consult
closely with judges and practitioners and solicit a wide variety of public comment from
the Criminal Law Committee of the Judicial Conference, Practitioners' and Probation
Officers' Advisory Groups, Department of Justice, Federal and Community Defenders,
and others. Finally, the working group will analyze all responsible suggestions for
quideline reform from outside individuals and groups.

2



The simplification process should be developmental and done with caution because
significant changes may result in unforeseen anomalies. Therefore, it is important that
as the simplification working group develops proposals it ensures that the proposals:

1) be consistent with the Sentencing Reform Act; 2) be sensitive to caselaw; and 3) be
aware of the underlying premises that the previous Commission used in developing the
guidelines. This caution will ensure that the guidelines are an evolving set of
standards that change as information and experience buttresses the need for change.

IV. TIMETABLE
The working group proposes the following timetable for completion of this project:
Phase |
Prepare issue papers on major guideline topics; discuss with commissioners at
working sessions.

Time Frame: June-December 1995

Phase Ii
Develop and present a refined range of options to Commission for consideration
and publication. Regional public hearings held during this phase.

Analyze public comment and revise models to produce guideline amendments.
Present options to Commission together with impact analyses.

Time Frame: January-June 1986

Phase lll
Publish proposals in Federal Reaister for comment. Field testing.

Time Frame: July—October 1996

Phase IV
Public hearings, Commission deliberations, fine-tuning of proposals, and
submission to Congress.

Time Frame: November 1996-April 1997
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PRO m%mmw UNITED STATES DISTRICT GOURT
OF THE . DENVER. COLORADO
IN THE UNITED STATES DISTRICT COURT NFC 16 1334
FOR THE DISTRICT OF COLORABO JAMESRMANSPEAKEH
‘ ’ CLERK
O
IN THE MATTER OF )
PROCEDURES FOR GUIDELINE SENTENCING )

UNDER THE SENTENCING REFORM ACT OF 1984 ) GENERAL ORDER 1%9z#=s

This General Order sets forth statements of Court policy and
is entered to establish certain procedures to ensure the
uniformity, integrity and fairness of the sentencing process in
criminal proceedings. It is hereby

ORDERED that the following procedures are adopted for all
sentencings in the District of Cedewedo conducted under the
Sentenc1ng Guldellnes unless otherwlse ordered by a specific
written order in a ;artlcnlar'case. | e %% Tes S T

1, In cases where the conviction is obtained by either
verdict or court finding, within five days of conviction, counsel
for the Government shall file with the Court and serve upon the
defendant and defendant’s counsel a Sentencing Statement setting
forth sentencing factors to be considered at sentencing.

2. The defendant may file with the Court and serve upon the
counsel for the Government a Sentencing Statement'setting forth

sentencing factors to be considered at sentencing.

3. Resolution of disputed factors shall be accomplished by

the sentenc1ng judge pursuant to Section 6A1 3 of the Sentencing

Guidelines in accordance w1th the procedure ordered by the

sentencing judge.
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4. All plea agreements shall be presented in writing, signed

by counsel for the Government, counsel for the defendant, and the
defendant. The Court will require that all plea agreements include
a written stipulation of facts relevant to sentencing. Those
stipulations shall:

(1) set forth the relevant facts and circumstances of the
relevant offense conduct and offender characteristics;
and

(2) set forth with meaningful specificity the reasons why the
sentencing range resulting from the proposed agreement is
appropriate.

S. Pursuant to Rule 11(e) (2), Fed.R.Crim.P. if the agreement
is of the type specified in subdivision (e) (1) (A) or (C), the Court
will defer the decision to accept or reject the agreement until
there has been an opportunity to consider the presentence report.

6. The stipulations required by paragraph 4 above shall be
included in the presentence investigation report required by Rule
32(b) (4) (A), Fed.R.Crim. P., as amended December 1, 1994.

This order supersedes General Order 1987-5. It is subject to
further modification as experience may require. '

This General Order is necessary to implement the Sentencing

Reform Act of 1984 (Public Law 98-473, Title II, §§ 211-239),

effective November 1, 1987.
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MEMORANDUM

TO: Chairman Conaboy
Commuissioners
Senior Staff

FROM: Phyllis J. Newton
Staff Director

SUBJECT: OQutline For Relevant Conduct Discussion

The attached outline provides a general framework for discussions focusing on relevant
conduct simplification. The outline specifically focuses the discussion on whether as part of
simplification the Commission wants to consider substantive — or merely clarifying - changes to
the relevant conduct guideline.! The answer to this question has important implications for future
work of not only the relevant conduct and offense seriousness working groups, but for all areas of
guideline simplification.

At this point in the discussions, the Commission has not taken a position with respect to
broad policy changes. The attached outline assumes a move away from the status quo — whether
the changes be minor, clarifying amendments or broad policy reconsiderations. This is not to
suggest that staff believes changes are required; rather, the outline provides options should the
Commission decide changes best serve the interests of the Commussion, the courts, and the
sentencing guidelines.

! If the Commission wishes to consider substantive changes to the guidelines, including
relevant conduct, staff recommends an intensive case review project. With regard to relevant
conduct, this case review will help address the important question posed by Commissioner Carnes
at a recent working session: can we quantify the impact of conduct beyond the count of
conviction in determining the offense level?
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[t would be most helpful to have you consider the options presented in the attached
outline and identify proposals you would like to eliminate from further consideration. Conversely,
if you have suggestions not reflected in these matenals, staff will prepare your suggested options
in a sirailar format for future Commission discussions.

Following Commission discussion and any additional fleshing out in the next month during
the Comrnission retreat, the resulting product could serve as a prototype for formally describing
potential guideline modifications. The Commission could publish for comment this material and
use it to form the bases for regional hearings.

We look forward to the discussions at the working session on January 9th. If you have
questions regarding this outline, please give me a call at (202) 273-4510.

Attachment



Discussion Qutline For January Working Session:
RELEVANT CONDUCT

The attached outline briefly reviews the major issues raised by the relevant conduct
guideline issue paper presented in September. It sets out a continuum of potential substantive
options for change, although this continuum should not be interpreted as inclusive of all potential
options. Commissioners may well identify additional options they would like analyzed, and may
want to eliminate some of those proposed. Based on Commission decisions, staff will prepare
materials that could provide a vehicle for generating informed public comment.

L Issues Related to the Current Relevant Conduct Standard

Subsection (a)(1) of the relevant conduct guideline addresses conduct inherently part of
and related to the offense of conviction.! Subsection (a)(2) bases guideline application for
specified quantity-driven offenses on all conduct part of the “same course of conduct or common
scheme or plan” as the offense of conviction.?

In makix;g a decision about the substantive options you want to explore further, the
following threshold question should be addressed:

To what extent should conduct outside the count of conviction be used to
determine the guideline sentencing range?

To help answer this basic question, the following more specific questions should be
considered (each question reflects different approaches to imposing limits on unconvicted conduct
explicitly considered in the guidelines).

1. Should there be one relevant conduct rule for all offenses? (Currently, there is a “two-
tiered” system: offenses against the person are limited to the offense of conviction while
“aggregatable” offenses, such as drug trafficking, consider unconvicted conduct.)

' All state guideline systems base application on conduct related to the count(s) of
conviction. State systems may enhance the guideline sentence recommendation for unconvicted
conduct, but they generally treat such conduct in two ways. First, some are silent as to any limits
on considering such conduct and leave its consideration to aggravating/mitigating factors or
reasons for departure. Second, other states explicitly consider unconvicted conduct (such as use
of a weapon in the commission of the offense), limiting consideration of such unconvicted
conduct, however, to the conviction offense.

* As reported in previous briefing papers, quantity-based offenses account for nearly 80
percent of federal cases sentenced. Furthermore, no state guideline system has taken a similar
approach.
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Should unconvicted conduct now considered part of relevant conduct be more limited in
its impact than at present or given lesser weight than convicted conduct?

The following issues are pertinent if the Commission thinks it might want to limit the role
of unconvicted conduct along these lines.

Should the use of unconvicted conduct be limited to conduct that was charged and
subsequently dismissed, thereby barring use of uncharged conduct?

Should the use of unconvicted conduct exclude acquitted conduct?
Should the impact of unconvicted conduct be limited to an established amount?

Should unconvicted conduct that is used to increase the guideline range be
weighted equally to convicted conduct?

Should the guidelines impose a higher evidentiary standard (i.e., “clear and
convincing”) on the use of unconvicted conduct, or at least on conduct considered
under the (a)(2) prong of relevant conduct?

Should the prosecutor be required to notify the defendant prior to plea or trial of
the extent to which unconvicted conduct will be relied upon at sentencing?

When unconvicted conduct drives the sentence (e.g., accounts for more than a
50% increase), should the Commission allow courts to depart downward?

Clarifying Relevant Conduct

L

In addition to exploring the more substantive options for change, staff is examining the
following issues in the current relevant conduct guideline:

the scope of “reasonably foreseeable acts and omussions of others in furtherance of the

jointly undertaken criminal activity” (§1B1.3(2)(1)(B));

the recently amended standard for “same course of conduct/common scheme or plan”
(§1B1.3(a)(2)); and

clarify definition of offenses that fall under (a)(1) and (a)(2) prongs of relevant conduct.

1~



I. Substantive Amendment Proposals

Several overarching principles form the basis upon which potential relevant conduct
options were developed. These principles adhere to the basic tenets outlined in the Sentencing
Reform Act, but in no way suggest that the original relevant conduct guideline falls short of these
principles. The potential options attempt to increase predictability of guideline application;
increase uniformity in application; reduce complexity of relevant conduct without sacrificing a
high standard of fairness; reduce necessity for fact finding and ultimate appellate litigation; and
promote the reduction of disparity. The following options incorporate these overarching
principles to lesser or greater degrees depending upon the specific proposal.

Staff has attempted to consider the implications of the various options in order to provide
a starting point for discussion. In thinking of the implications, we asked ourselves, “What would
be the impact on plea bargaining? Predictability? Past practice? Complexity?” We have
deliberately not referred to issues in terms of their possible effects on “faimess” because the term
is so subjective. What is perceived as fair to some would be viewed as unfair by others.
Consequently, specific implications for each option are provided, although, again, the listed
implications should not necessarily be interpreted as inclusive.

OPTION 1: Eliminate the use of conduct outside the offense of conviction in determining
the applicable guideline range by deleting the (a)(2) prong of relevant
conduct. (Guideline ranges would be determined on the basis of conduct related
solely to the offense(s) of conviction. A variation of this proposal would provide
that unconvicted conduct could be used as reason to depart upward.)

Implications: -
+ Basing guideline application on convicted behavior would bring the federal guidelines closer to
the “conviction offense” model used by most of the state guideline systems.

« Simpler than present system because it would abandon “two-tiered” approach to relevant
conduct.

+ Plea bargaining: 1) Impact of plea would be more predictable leading to greater certainty in
sentencing outcomes; 2) Increased prosecutonal control of sentencing outcomes;

+ May affect charging practices (creates incentives for charging full offense conduct or more
extensive use of conspiracy charges)

+ Reduced district court fact-finding and appellate litigation

« Substantial change from preguideline practice that permitted and guideline practice that requires
consideration of full extent of offender’s criminal conduct.

+ Addresses due process concems raised by commentators



OPTION 2: Delete the (a)(2) prong of relevant conduct and replace it with a new
- provision in Chapter Three that provides either a flat adjustment (e.g., two
levels), or a graduated adjustment (two, four, or six levels, depending on the
seriousness of the unconvicted conduct) for conduct that the court finds was
part of the same course of conduct or common scheme or plan as the offense
of conviction. '

Implications:
* Guideline sentences would be based primarily on convicted behavior, but unconvicted conduct
could affect the sentence to a lesser extent than the present system

+ Abandons “two-tiered” approach to relevant conduct, but would still require court to assess
extent of unconvicted conduct

» Increased prosecutonal control of sentencing outcomes compared to current system, but less
than under a total offense-of-conviction-based model (e.g., Option 1)

« Plea bargaining: 1) Impact of plea would be more predictable than present system (but less so
than in Option 1); 2) Moderates prosecutorial control of sentencing outcomes (compared to
Option 1)

+ Possible reduction in district court fact-finding and appellate litigation

« May better replicate preguidelines sentencing practices (i.e., relative contribution of
unconvicted conduct to an offender’s sentence); significant change from current guideline practice
that requires consideration of offender’s unconvicted conduct

* Unclear impact on complexity of guideline application

OPTION 3: Modify the relevant conduct guideline to limit the magnitude of the offense
level increase for conduct beyond the count of conviction. This preserves the
two-tiered structure and substance of the current relevant conduct rule. The
Commission could limit the impact of unconvicted conduct in a variety of ways;
three options are presented below:

(A): Limit the impact of unconvicted conduct to an increase of a set number of levels (e.g., two,
four, or six levels).

(B): In addition to providing an absolute limit on any increase in offense levels due to
unconvicted conduct, count unconvicted conduct less than convicted conduct. For example,
unconvicted conduct might count one-half as much as convicted conduct and no more than six
levels in all.



(C): Set a time limit on the use of unconvicted conduct (e.g., additional drug amounts in a seven-
or 30-day period).

Implications:

+ Guideline sentences would be based primarily on convicted behavior, but unconvicted conduct
could affect the sentence to a lesser extent than the present system

+ Increased prosecutorial control of sentencing outcomes compared to current system, but less
than under a total offense-of-conviction-based model (e.g., Option 1)

« Plea bargaining: 1) Impact of plea would be more predictable than present system (but less 56
than in Option 1); 2) Moderates prosecutorial control of sentencing outcomes (compared to
Option 1)

* Possible reduction in district court fact-finding and appellate litigation

*+ May better replicate preguidelines sentencing practices (i.e., relative contribution of
unconvicted conduct to an offender’s sentence); significant change from current guideline practxce
that requires consideration of offender’s unconvicted conduct

* Unclear impacf on complexity of guideline application

OPTION 4: Eliminate the use of uncharged and/or acquitted conduct. This alternative
could be included as part of any other alternative (except Option 1). Such a rule
would provide that conduct charged but subsequently dismissed could be used to
increase the offense level, but uncharged and/or acquitted conduct would be
prohibited for determinuing the guideline range.

Implications: :
* Addresses most frequently raised due process concemns raised by commentators

¢+ Reduces district court fact-finding and appellate litigation

* Plea bargaining: 1) Impact of plea would be more predictable leading to greater certainty in
sentencing outcomes; 2) Increased prosecutorial control of sentencing outcomes; 3) increases
incentive for defendants to go to tral; 4) May result in overcharging to ensure use in guideline
determinations

+ May affect charging practices (creates incentives for charging full offense conduct or more
extensive use of conspiracy charges)

wn



OPTION 5: Retain the substance of the current rule, but impose additional requirements
or add flexibility through departures. (These alternatives could be included as
part of any other alternative (except Option 1) or each other.)

(A): Impose a higher evidentiary standard (i.e., “clear and convincing”) for 1) all guideline
application; or 2) unconvicted conduct only.

Implications:
+ Addresses, to an extent, due process concerns raised by commentators

« Introduction of a second standard of proof for sentencing determinations increases complexity
of guideline application

(B): Authorize a downward departure when the weight of unconvicted conduct far exceeds that
associated with the counts of conviction.

Implications:
« Increases judicial discretion (and disparity) through more unstructured departures

+ Decreases predictability of sentences

(C): Require additional notice (in the indictment or a special notice filed prior to plea or trial) to
alert the defendant of the intended use of unconvicted conduct in calculation of the guideline
range.

Implications:

« Minimizes sentencing “surprise” by requiring government to inform defendant of the use of

unconvicted conduct

- May reduce disparate use of unconvicted conduct
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Discussion Paper

RELEVANT CONDUCT AND REAL OFFENSE SENTENCING

[. Introduction

Any punishment, if it is to be reasonable, must be meted out based substantially on an
otfender’'s conduct. The scope of an offender's conduct to be considered in coming up with a
particular punishment thus becomes a critical determinant of the punishment. In the criminal
law, if a sentencing judge considers only the set of criminal acts detailed within the four corners
of the charging document that formed the basis of the conviction, the sentence will often be quite
different than if the same judge considers related uncharged misconduct or even unrelated
uncharged misconduct. If uncharged misconduct is considered, punishment is based on facts
proven outside procedural protections constitutionally defined for proving criminal charges,
introducing an argument of unfairness that has been repeated often by critics of "real offense
sentencing." Defining the appropriate scope of conduct on which to base punishment has been a
tug-of-war of fairness and justice for many years for both courts and sentencing commissions.

The scope of conduct considered at sentencing will also affect, at least to some extent, the
complexity of a sentencing system. The scope can be as limited as the conduct defined by the
elements of the offense or as broad as any wrongdoing ever committed by the defendant or the
defendant's partners in crime. All things being equal, a large scope of considered conduct will
require more fact-finding than a more limited scope. Generally, then, if a sentencing judge
considers only a limited set of facts in determining a sentence, her/his job will be simpler than if
she/he considers a much greater set of facts. In the latter case, not only will the number of
factual disputes for the judge be greater, but more legal issues will likely be introduced as well.
However, as will be discussed ahead, the way relevant conduct is applied, we believe, has a far
greater impact on complexity, as well as on fairmess, than simply its scope.

Besides fairness and complexity, the scope of conduct considered at sentencing may have
serious implications for the balance between prosecutorial and judicial power in sentencing. For
example, if the scope of considered conduct is confined to the offense of conviction, many argue
that the sentencing system will provide relatively more power to prosecutors to control sentences.
[f the scope of considered conduct is broader -- more like real offense sentencing -- the
prosecutor's charging decisions seem to be much less important.

Finding the right balance among fairness, complexity, and the role of the prosecutor has
been a struggle for sentencing commissions generally and, amid the mandate of the Sentencing
Reform Act, for the federal commission specifically. [t has most often been described simply as
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a debate between real-offense and charge-offense sentencing. This paper briefly explores this
issue and the Commission's response to it: the relevant conduct guideline. Section II discusses
the federal criminal code and how the code and the Sentencing Reform Act, in many ways,
eliminate the possibility of a pure offense of conviction sentencing system. Section III and [V
review the history of the relevant conduct guideline, how critics and the Commission's training
staff view the guideline. Section V looks at how state systems have defined the scope of conduct
to be considered at sentencing, and how those systems use and apply this conduct to set
sentences. Finally, section VI provides some analysis and outlines broad options the
Commussion has in addressing relevant conduct as well as research questions the Commission
may look to answer in order to help choose the appropriate option for refinement.

IL. The Federal Criminal Code Compels A Provision Like Relevant Conduct

The federal criminal code has been criticized as a hodgepodge of statutes passed at
various times and for disparate and wide-ranging reasons. There have been considerable efforts
over the past several decades to reform the federal criminal code so as to provide a more coherent
structure. As of now, the code remains a mix of some very specific statutes and some very
general and broad statutes, many of which were drafted largely with jurisdictional concems in
mind.! As a result, for much of the federal criminal code, offenses do not contain elements that
significantly differentiate culpability among classes of offenders.

For example, the mail fraud statute prohibits using the mails to commit a fraud. The
statute does not differentiate those offenders who commit large frauds from those who commit
small frauds, those who target vulnerable victims from those who do not, or those who abuse
their positions of trust from those who do not. Because the Sentencing Reform Act mandates
that the Commission's guidelines differentiate sentences among offenders of different
culpabilities, the guidelines, to some degree, must consider aggravating and mitigating factors
beyond the elements of the offense in setting sentences for many, if not most federal offenses.
Otherwise, a person committing a $1,000 fraud would be sentenced in much the same way as
someone committing a 31,000,000 fraud.

As a result, the guidelines must define the scope of conduct beyond the elements of the
offense of conviction from which these aggravating and mitigating factors will be gleaned.

! The jurisdictional concerns result from the limits the Constitution places on the

reach of the federal government into criminal matters.
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Similarly, because conspiratorial and accomplice liability are charged and proven so often in the
federal system, the guidelines must define the scope of such liability in determining sentences.
The point is that in some way, the federal sentencing guidelines must define the conduct to be
considered at sentencing beyond the elements of the offense.

[11. Historv of t ev duct Gui

Deemed the "cornerstone” of the federal sentencing guidelines, relevant conduct defines
the scope of behavior that must be considered in every federal case. Relevant conduct, as it is
now defined, can include uncharged conduct, acquitted conduct, conduct described in dismissed
counts, and conduct of co-conspirators. Because its application is so critical to the determination
of the severity of federal sentences, it has been the subject of significant scrutiny and litigation.

When the Commission was first constructing the guidelines, it sought to develop a pure
real offense system.? It did so for the explicit reason that a charge offense system "affords
prosecutors [the potential] to influence sentences by increasing or decreasing the number [and
content] of counts in an indictment."* The Commission was concerned not only with sentence
disparity as a result of judicial discretion but also disparity as a result of "inappropriate
manipulation" of the charging decision by prosecutors. As the Commission noted in its
discussion of real offense versus offense of conviction sentencing, "the Commission will closely
monitor charging and plea agreement practices and will make appropriate adjustments should
they become necessary." The Commission believed that to achieve certainty and uniformity, it
was mandated to get to the "real" facts of a case irrespective of the prosecutorial charging
decision. It also believed that under pre-guidelines practice, sentencing judges could and did
consider whatever facts they wanted to, whether related to the offense of conviction or not.
Finally, the Commission drew on the fact that the Parole Commission did in fact consider all
real-offense conduct in making parole decisions.

The early Commission tried to devise a sentencing system that would use real-offense
behavior and would separately account, in a detailed and formulaic way, for as many harms

: United States Sentencing Commission, Guidelings Manual, Chapter 1, Part A(3),
"The Basic Approach,” (November 1987) pp. 2-4.

: ld.
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caused by defendants as was practicable. The early commissioners, however, found that a pure
real offense system that separately accounts for all harms would be intolerably complicated.

To make such a system work, even to formalize and rationalize the
status quo, would have required the Commission to decide
precisely which harms to take into account, how to add them up,
and what kinds of procedures the courts should use to determine
the presence or absence of disputed factual elements. The
Commission found no practical way to combine and account for
the large number of diverse harms arising in different
circumstances; nor did it find a practical way to reconcile the need
for a fair adjudicatory procedure with the need for a speedy
sentencing process given the potential existence of hosts of
adjudicated "real harm" facts in many typical cases.*

The complexity that the Commission found was due not only to the scope of relevant conduct but
also to the fact that the Commission wanted to account for all the real offense facts through
detailed sentencing formulas.

As a result, the commissioners reluctantly moved away from a real offense system toward
an offense of conviction system. To be true to their mandate, though, they moved only as far as
they thought they needed to create a "workable" system. The guidelines still needed a real-
offense component, and as a result, the Commission still needed a formulaic way to get to the
real-offense facts irrespective of what was in the prosecutor's charging document. Hence, the
creation of "relevant conduct” and the modified real offense system. Under this system, the
offense of conviction provides the starting point -- the Chapter Two guideline -- for calculating
sentences. In applying the appropriate Chapter Two guideline, however, relevant conduct allows
for consideration of real offense facts: facts beyond those directly related to the offense of
conviction.

The relevant conduct guideline defines the scope of conduct to be considered at
sentencing in two ways. For one set of offenses, notably robbery and offenses against the
person, section (a)(1) of the relevant conduct guideline limits the scope of conduct to be
considered at sentencing to acts that occurred during the commission of the offense of
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conviction, in preparation for that offense, or in the course of attempting to avoid detection or
responsibility for the offense. This is somewhat close to an offense of conviction scheme.’ The
conduct used to determine the sentence goes beyond the elements of the offense but is limited to
conduct occurring around the offense of conviction. Under section (a)(1), all acts committed by
a defendant, aided and abetted by him/her, and reasonably foreseeable in furtherance of his/her
jointly undertaken criminal activity are considered part of relevant conduct so long as the acts are
related, as described above, to the offense of conviction.

For a second set of offenses — so-called "aggregatable offenses” including drug, fraud,
and firearms offenses — however, section (a)(2) broadens relevant conduct to include conduct that
is part of the same course of conduct or common scheme or plan as the offense of conviction.
This is the provision that allows consideration of uncharged conduct, acquitted conduct, and
conduct described in dismissed counts. Sentences for the offenses that use this broader definition
of relevant conduct were considered by the early Commission to be quantity driven or
"aggregatable.” The Commission believed that before the guidelines, in sentencing these
offenses, judges considered the real and complete quantity of the contraband involved in the

~illegal activity irrespective of how the prosecutor charged the offense (i.e., how much of the
contraband was actually described in the charging document) and irrespective of whether a jury
acquitted on one count or another of a multiple count indictment.® The Commission determined
that continuing this practice was the appropriate way of fulfilling the mandate of the Sentencing
Reform Act.

The Commission believed, however, that the non-aggregatable offenses were very similar
to state law criminal conduct, and thus the Commission thought that it was more appropriate to
use a sentencing system tied more to the offense of conviction for these offenses. The
aggregatable offenses were thought to be more uniquely federal. Because the Commission found
that pre-guidelines sentencing practice considered conduct beyond the offense of conviction most
often for these offenses and because, as stated above, the parole guidelines -- which the

5 This is not, however, close to an elements of the offense of conviction scheme.

Section (a)(1) requires the consideration of facts beyond the elements of the offense but, as stated
in the text, directly related to the offense of conviction.

s This mixed sentencing system — a system that is predominantly charge-based for

certain offenses but predominantly real offense-based for so-called "aggregatable offense” — in
and of itself has caused confusion and complexity for many practitioners.

5
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sentencing guidelines were in part replacing -- were based on real offense conduct, the
Commission determined that sentences for aggregatable offenses should be based more on real
offense conduct. '

[n addition, it should be noted that since their initial development, the Commission has
introduced into the guidelines a significant number of cross-references to other guidelines. These
cross-references allow relevant conduct, rather than the offense of conviction, to determine the
appropriate Chapter Two guideline from which the sentencing calculation begins. As the number
of cross-references increases, real-offense conduct becomes more important in the sentencing
determination and the offense of conviction becomes less important. In other words, by
introducing more cross-references over the recent years, the Commission has moved the
guidelines closer to a real-offense system.

IV.  How Critics and the Commission Training Staff View the Relevant Conduct Guideline

A. View of't itic

Most of the outside criticism of the relevant conduct guideline surrounds the issue of
fairmess and section (a)(2) which brings into consideration acts not encompassed by a count of
conviction that are part of the same course of conduct or common scheme or plan as the offense
of conviction. Critics charge that relevant conduct, and specifically section (a)(2), encompasses
too much unconvicted conduct, that sentences can be driven by unconvicted conduct, and as a
result the full constitutional protections surrounding the criminal justice system, for practical
purposes, are lost. These critics point out that there is no grand jury review of relevant conduct,
no need to set out relevant conduct in a charging document, and lesser procedural or evidentiary
protections surrounding its proof. Few critics, however, suggest that relevant conduct alone is
responsible for the guidelines’' complexity.

B. e View of the Traini taff

Since the initial set of guidelines were issued in 1987, the Commission's training staff has
found that the relevant conduct guideline has been among the most troublesome for application
and that the guideline's application has been very inconsistent across districts and circuits. In
attempts to remedy this situation, the relevant conduct guideline has been amended nearly every
year since the guidelines were promulgated. The training staff believes that there are several
reasons for the application problems. First, in defining relevant conduct and in so doing,
describing sentencing liability, the Commission used legal terms of art that had been traditionally
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used to describe criminal liability. For example, the Commission intended that relevant conduct
include specific acts or omissions the defendant "aided and abetted." Because the Commission
used the terms "aided and abetted," which have a specific and broader meaning in the criminal
law than the meaning intended by the Commission, many users focus not on the specific acts the
defendant aided and abetted, as the Commission seems to have intended. but rather on the entire
principal crime that the defendant aided and abetted. As a result, the training staff believes that
application has been inconsistent and in many cases not what the Commission intended. The
definition of conspiratorial liability under the guidelines poses similar problems.

Second, because the Commission defined sentencing liability for conspiracies more
narrowly than traditional criminal law conspiratorial liability and because the Commission's
definition of sentencing liability for conspiracies is intricate and fact specific, the training staff
believes that applying this definition has been a struggle for attorneys, probation officers, and
courts since the advent of the guidelines. Specifically, unlike criminal conspiratorial liability,
relevant conduct limits sentencing conspiratorial liability to "jointly undertaken criminal
activity." This prong of relevant conduct often requires courts to hold significant hearings to
determine what part of a defendant's criminal law conspiratorial liability "the particular
defendant agreed to jointly undertake (i.e., the scope of the specific conduct and objectives
embraced by the defendant's agreement)" as well as all reasonably foreseeable conduct of others
in furtherance of the jointly undertaken activity.” Because this determination is case- and fact-
specific, and because the determination can drive a guideline sentence, it is litigated in many
cases. Commission research shows that after the drug guideline, relevant conduct is the most
frequently appealed guideline issue. These data further show that most of the appeals surround
the definition of conspiratonal liability.

Third, the training staff believes that several aspects of the way the relevant conduct
guideline is drafted make for difficulties in application. For example, in setting out the offenses
for which the "same course of conduct, common scheme or plan” rules apply, the Commission
refers to offenses "for which §3D1.2(d) would require grouping of multiple counts." This has
confused some attorneys and probation officers who think that this section applies only if there
are in fact multiple counts. The training staff has also found that because of the structure of the
guideline, many users applying §1B1.3(a)(2) do not realize that the criteria from §1B1.3(a)(1)
also must be met for proper application.

: USSG §1B1.3n2.

|



DRAFT

_Disclaimer; This document was developed by staff for discussion purposes only and does not represent:
the views of any commissioner. It should not be interpreted as legislative history to any subsequent:
‘Commission action. The discussion draft is provided to facilitate public comment on improving and'

“simplifying the sentencing guidelines.

The training staff can cite other examples of application difficulties with the relevant
conduct guideline. Many of these application problems might be addressed without changing the
fundamental policy choices concerning the current modified real-offense system. However, it is
not clear that any changes to address these application problems would significantly simplify the
guidelines in general or the relevant conduct guideline in particular.?

Iv. State Guideline Svstems

Like the federal criminal code, most state criminal codes, for many classes of crimes, do
not differentiate among offenders of differing culpabilities. As a result, most state guidelines
systems consider conduct beyond the elements of the offense of conviction in determining
sentences. In fact, most state guideline systems consider as much or more of a defendant's
conduct than the federal sentencing guidelines. However, sentences under these systems are
primarily determined by the scope of conduct that occurred during the offense of conviction.
Under most of these systems, the judge is then able to adjust the sentence for conduct that goes
beyond the offense of conviction.

The North Carolina sentencing guidelines are a good example. Like the federal
guidelines, the North Carolina guidelines determine sentences based on a grid. The sentencing
judge first determines the offense severity level, which is fixed by the offense of conviction.
Next, the judge determines the defendant's prior criminal record. These determinations define
the grid location which contains three sentencing ranges: a presumptive sentencing range, an
aggravated range, and a mitigated range. The judge next determines whether there are
aggravating or mitigating factors present in the case and whether the aggravating factors
outweigh the mitigating factors or vice versa. If aggravating factors outweigh mitigating, the
judge sentences in the higher aggravating range. If mitigating factors predominate, the judge
sentences in the lower mitigating range. If neither aggravating or mitigating factors predominate,
the judge sentences in the presumptive range.

3 Most of the yearly amendments to the relevant conduct guideline were made

attempting to clarify the guideline and make its application easier. Some argue that since many
significant amendments to relevant conduct have been made recently and because the concepts
surrounding relevant conduct are inherently complex, that courts are still struggling to catch-up
and interpret these changes. This might suggest that if no substantive policy changes are to be
made, that simplifying relevant conduct may mean simply leaving the guideline alone and
allowing courts to interpret and adjust to it. '
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The North Carolina guidelines' list of aggravating:factors include specific factors related
to the offense of conviction (e.g., "whether the offense was especially heinous, atrocious. or
cruel") and a catch-all: "[a]ny other aggravating factor reasonably related to the purposes of
sentencing.” Similarly, the list of mitigating factors include a catch-all: "[a]ny other mitigating
factor reasonably related to the purposes of sentencing." The catch-all aggravating factor has
been interpreted by the North Carolina Supreme Court to allow consideration of events that were
part of an uncharged course of misconduct.” In other words, under the North Carolina system,
uncharged conduct, and the other elements of the federal relevant conduct, can be considered at
sentencing. However, the consideration is limited by the structure of the sentencing calculus so
that the final sentence is driven primarily by the offense of conviction.

Almost all other state guidelines allow for consideration of uncharged conduct in
determining sentencing. However, most of these systems, like the North Carolina guidelines,
determine sentences first and primarily through the offense of conviction.

V. Analysis, Options For Refinement. and Research Questions

There is one paramount policy question the Commission must answer in determining
whether and how to substantively refine relevant conduct and related guidelines: does the
Commission want to continue to move toward a real-offense sentencing system, does it want to
stay with the current mixed system, or does it want to reverse direction and move toward a
charge-offense system. As referred to earlier, the answer to this question depends in significant
part on the Commission's view of plea bargaining, whether the Commission continues to see as
its role the regulation of the plea process -- so as to avoid unwarranted disparity and satisfy the
mandate of the Sentencing Reform Act -- and whether the issues of faimess raised by the
guidelines' critics outweigh the concerns over the plea process. If the Commission moves closer
to either a real-offense system or a charge-offense system, the repercussions on the plea process
and fairness could be significant. In addition, the complexity of guideline application may be
significantly affected depending on the techniques the Commission uses to implement the
change.

[n answering the fundamental policy question of real- versus charge-offense sentencing,
the Commission will likely want to examine information and data being collected by the current
Assessment Project. These data will hopefully address, for example, whether the real-offense

’ North Carolina v. Farlow, 336 N.C. 534 (1994).
9



‘ DRAFT .
:Disclaimer: This document was developed by staff for discussion purposes only and does not represent:
‘the views of any commissioner. It should not be interpreted as legislative history to any subsequent:
fCommission action. The discussion draft is provided to facilitate public comment on improving and.
'simplifying the sentencing guidelines. ‘ '

approach of the guidelines has helped prevent or reduce unwarranted disparity caused by
prosecutorial decisions, whether the real-offense approach has led to abuses in which prosecutors
take advantage of the relaxed procedural safeguards in the sentencing hearing, and whether and
to what degree the critics' charges of unfaimess are real. In addition, the Commission will likely
want to assess what the likely results would be of a more charge-oriented sentencing system.

In broad terms, the Commission has at least six options in addressing the relevant conduct
guideline. First, the Commission could simply leave the guideline alone and make no changes.
Obviously, this would leave in place the substantive decisions of earlier Commissions and would
not address the criticisms of the guideline. Simply in terms of complexity and application, some
argue that over the past eight years, judges, attorneys, and probation officers have struggled in
applying relevant conduct, but now, users are becoming more familiar and soon application
problems and some of the appellate review will diminish (see footnote 7). Because the relevant
conduct guideline has been amended so often, and because the concepts underlying the guideline
are inherently difficult to apply, amending the guideline when no substantive changes are being
made may not clarify or simplify but may simply continue whatever confusion already exists and
perhaps create new confusion. In other words, it may not be productive to rewrite a guideline in
an attempt to clarify it.

Second, the Commission could leave in place the scope of the current relevant conduct
guideline and simply try to revise the language to address some of the application problems
discussed above. For example, the Commission could spell out the offenses when section (a)(2)
applies rather than referencing the multiple count grouping rules. This might eliminate the
confusion over the need for multiple counts before applying section (a)(2). As mentioned above,
such changes could cause confusion rather than simplify.

Third, the Commission could narrow the scope of relevant conduct — moving closer to a
charge-offense system — and leave in place the way relevant conduct is applied."® As discussed
above, this would likely lead to some moderate changes in the complexity of the guidelines — as
the scope of facts to be considered by district judges would decrease — while at the same time

10 [f the Commission followed this course, it might also alter the way

accomplice and conspiratorial liability are defined for sentencing purposes by the guidelines.
This could also be done in a variety of ways and would similarly implicate prosecutorial power
and the plea process.

10
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addressing some of the concerns and criticisms about faimess. However, this would leave in
place the way the guidelines overall calculate sentences and thus would arguably not address the
fundamental complexity of the guidelines.

Fourth, the Commission could change the way relevant conduct is used in calculating
sentences but leave in place the current scope of relevant conduct. As will be discussed in future
briefing papers, relevant conduct is applied in a long list of case-specific aggravating and
mitigating factors. Because these aggravating and mitigating factors are applied in formulas with
specific numerical values given to each factor and because all aspects of relevant conduct can
drive sentences, the importance of the scope of relevant conduct is greatly increased. In other
words, if relevant conduct were not so pivotal in sentencing or if it were applied differently
(more simply, like some of the state systems), it might not be so complicated or so feverishly
litigated. Also, if the impact on sentences of uncharged, acquitted, or dismissed conduct were
limited, many of the criticisms concerning fairness could be addressed.

As stated above, currently, relevant conduct beyond the offense of conviction can drive a
sentence. The Commission could limit the way uncharged, acquitted, or dismissed counts could
be used in the sentence calculation. This could be done in a variety of different ways, including
placing a cap on the increases attributable to unconvicted conduct or implementing a single
upward adjustment for uncharged misconduct. Depending on the Commission's choice, the
mechanistic nature of the guidelines could be reduced.

Fifth, the Commission could narrow the scope of relevant conduct and change the way
relevant conduct is used. And sixth, the Commission could move in the other direction and
expand the scope and application of relevant conduct, moving even closer to a real-offense
system. Depending on the mechanism used to do so, this could further complicate the guidelines
or could simplify them."

" [f relevant conduct were expanded and the current application mechanism were
retained. the system would likely become more complicated. However, if there were a single
adjustment for real-offense conduct, even if the real-offense component were expansive, the
overall sentencing system could be much simpler.

11
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VII.  Conclusion

The decision on whether to continue with the Commission's momentum toward a real-
offense sentencing system is a fundamental one that will drive the decision whether and how to
refine relevant conduct. The Assessment Project should provide some information with which to
help make the decision. Each of the broad options outlined above have implications for fairness,
complexity, prosecutorial power, and justice. Depending on the substantive policy choice the
Commission chooses and the specific mechanism chosen to implement the choice, a new balance
of fairness, complexity, prosecutorial power, and justice can be struck.
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DEPARTURES AND OFFENDER CHARACTERISTICS

I. INTRODUCTION

Fundamental to an analysis of any sentencing guidelines system is an understanding of
the system's treatment of offender characteristics and its allowance for sentences outside the
recommended range — i.e., departures. In theory, these topics are distinct: offender
characteristics may be taken into account directly by the guidelines themselves — not just
through departures — and the permissible scope of departures in a guideline system may go
beyond those based just on offender characteristics.

Under the current federal sentencing system, however, the treatment of offender
characteristics and judicial authority to depart are closely interwoven. There are two primary
reasons for this. First, offender characteristics are only minimally accounted for under the
guideline provisions that generate guideline ranges and instead are largely dealt with through
policy statements that seek to regulate departures. Second, offense characteristics are accounted
for in fairly substantial detail under the guideline provisions that generate guideline ranges,
leaving relatively less of this conduct to be accounted for through departures. Thus, while the
topics of departures and offender characteristics are theoretically distinct, the federal sentencing
guidelines’ policies toward these topics are, in fact, significantly interlinked.

Mindful of this association, this paper analyzes departures and offender characteristics
under the guidelines. Part II provides an overview of how the guidelines operate in these areas
and examines how the guidelines’ approach relates to pertinent provisions in the Commission’s
enabling statute. Part [II presents general empirical information on current departure practice.
Part IV describes appellate review standards with respect to departures. Part V summarizes
illustrative criticism of the guidelines’ policies toward departures and offender characteristics.
Part VI compares how selected state systems operate with respect to these two topics. Finaily,
Part VII suggests options the Commission may wish to consider to simplify and otherwise
improve the operation of the guidelines with respect to departures and offender characteristics.
(Because sentence reductions for a defendant’s substantial assistance raise unique and complex
issues, this paper considers this category of departures only peripherally.)
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IL. THE OPERATION AND STATUTORY FRAMEWORK OF THE GUIDELINES' DEPARTURE
AND OFFENDER CHARACTERISTICS POLICIES

A.-  Departures Generally

The introduction in Chapter One of the Guidelines Manual' describes the Commission's
overall philosophy and intent regarding the use of departures under the federal sentencing
guidelines. This commentary begins by citing the relevant sentencing statute,’ which provides
that a court may depart from a guideline-specified sentence only when it finds "an aggravating or
mitigating circumstance of a kind, or to a degree, not adequately taken into consideration by the
Sentencing Commission in formulating the guidelines that should resuit in a sentence" that is
outside the guideline range. The commentary explains that, consistent with this statute, the
Commission intends for each guideline to apply to a "heartland" of typical cases reflecting the
conduct that the guideline generally describes. A court may consider whether to depart, therefore,
when a guideline “linguistically applies” but the facts of the particular case before the court do
not represent the norm.

B. Departures and Qffender Characteristics

Following this general description of the guidelines' philosophy toward departures, the
Chapter One commentary lists a number of offender characteristics (i.e., race, sex, national
origin, creed, religion, socioeconomic status, lack of guidance as a youth, drug or alcohol
dependence, and economic duress) that the guidelines preclude as a basis for departure. "With
those specific exceptions, however," the commentary continues, "the Commission did not intend
to limit the kinds of factors, whether or not mentioned anywhere else in the guidelines, that could
constitute grounds for departure in an unusual case."* The key words in this sentence are "in an
unusual case" because the Commission has taken additional steps, not referred to in the
introductory commentary, to limit departures with respect to a variety of other offender
characteristics.

'Chapter One, Part A, Subpart (4)(b).
218 U.S.C. § 3553(b).

3For further discussion of the Commission's intent with regard to departures, see USSG
§5K2.0.

[§9]
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Chapter Five, Part H of the guidelines (Specific Offender Characteristics) contains 12
policy statements dealing with offender characteristics seven of which categorize one or more
offender characteristics as being "not ordinarily relevant" to a departure decision. These seven
policy statements — in conjunction with the statutory standard allowing departures only for
factors "not adequately taken into consideration by the Sentencing Commission" — are
understood by the courts to significantly constrain departures based on offender characteristics.*

) Statutory Directives Relating to Offender Characteristics

The guidelines' limitations on offender characteristics are not entirely the product of
Commission policy-making discretion. Many of the offender characteristics that the guidelines
either preclude or generaily discourage as "not ordinarily relevant” as a basis for departure
derive, at least to some degree, from requirements in the Commission's enabling statute. The
relevant statutory provisions are subsections (d) and (e) of 28 U.S.C. § 994 and these provisions
interrelate in a complex fashion. '

Subsection (d) provides a baseline requirement for offender characteristics under the
guidelines by directing that "the Commission shall assure that the guidelines and policy
statements are entirely neutral as to the race, sex, national origin, creed, and socioeconomic
status of offenders.” This provision also instructs the Commission, however, to evaluate whether
certain other enumerated characteristics — several of which might be argued to have potential

See, e.g., United States v. Thomas, 930 F.2d 526, 530 (7th Cir. 1991)(concluding that
Part H policy statements should “be read as establishing the limited parameters within which
certain offender characteristics... are relevant” to “reflect Congress’s desire to base criminal
punishment on the offense committed rather than on the defendant’s personal characteristics”;
United States v. Garza~Juarez, 992 F.2d 896, 913 (9th Cir. 1993 )(use of “not ordinarily relevant”
in §5H1.3 is indication that a defendant’s mental or emotional condition is relevant in only
limited circumstances); United States v. Johnson, 964 F.2d 124, 127-29 (2d Cir. 1992)(“not
ordinarily relevant” language does not prohibit departures based on family ties but limits
departures to extraordinary circumstances); United States v. Williams, 891 F.2d 962, 964, 967
(1st Cir. 1991)(emphasizing that departure is limited only to the meaningfully atypical case);
United States v. Studley, 907 F.2d 254, 257 (1st Cir. 1990)(“not ordinarily relevant” language in
§5H1.3 requires district court to make express findings that the mental or emotional condition is

atypical).
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racial, ethnic and/or socioeconomic impact — "have any relevance" to the imposition of
sentences. The enumerated factors that the Commission must consider for relevance are:

. age;

. education;

. vocational skills;

. mental and emotional condition ("to the extent that such condition mitigates the
defendant's culpability or to the extent that such condition is otherwise plainly
relevant");

. physical condition, including drug dependence;

. family ties and responsibilities;

. community ties;

. role in the offense;

o criminal history; and

. degree of dependence upon criminal activity for a livelihood.

. Finally, 28 U.S.C. § 994(e) limits the use of some of these same factors with respect to

sentences of imprisonment by requiring "that the guidelines and policy statements in
recommending a term of imprisonment or length of a term of imprisonment, reflect the general
inappropriateness of considering the education, vocational skills, employment record, family ties
and responsibilities, and community ties of the defendant."

(2) The Commission's Execution of the Statutory Directives

The Commission has executed the statutory directives in subsections (d) and (e) by
grouping the offender characteristics addressed by the directives into five categories:

(N offender characteristics directly taken into account by the guidelines (e.g., the role
in the offense,’ criminal history®);

SSee Chapter Three, Part B. Arguably, this characteristic is better classified as an offense
characteristic rather than an offender charactenistic.

6See Chapter Four.

® 4
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(2)  offender characteristics that may be relevant for purposes of departure (e.g.,
inadequately accounted for criminal history, criminal livelihood, diminished
mental capacity, and duress);

3) offender characteristics "ordinarily not relevant"” for purposes of departure (e.g.,
age, education, vocational skills, mental and emotional condition, physical
condition, employment record, family ties, and community ties);

(4)  offender characteristics that are “not g reason” for departing below the guideline
range (e.g., drug or alcohol dependence); and

(5)  offender characteristics whose consideration is precluded with respect to any
aspect of the sentencing decision (e.g., race, socioceconomic status). )

Table I sets forth a comparison of the statutory directives with their treatment under the
guidelines. As Table I shows, most of the statutory directives and the actions taken by the .
Commission to execute these directives bear a reasonably close relationship. For example, the

statute directs the Commission to ensure that the guidelines are "neutral” with respect to race and

§5H1.10 instructs the courts that race is "not relevant” in determining the sentence. Similarly,

education, vocational skills, and several other offender characteristics are categorized by the

statute as "generally inappropriate” considerations in determining whether (and for how long) to

impose a prison sentence. The guidelines, in turn, classify these factors as "not ordinarily

relevant” in evaluating whether a case warrants a departure. '

On the other hand, it might be argued that the Commission took a more restrictive stance
toward these latter-mentioned offender characteristics than it needed to. The statute can be
understood to mean that the listed offender characteristics should generally not increase the
likelihood of imprisonment being imposed as a sentence but not that a non-incarcerative sanction
— i.e., probation — would be similarly disfavored based on these factors. (As noted in
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[I(E)(3)below, the legislative history suggests that this asymmetrical reading of the statute — in
other words, that these factors should not increase a defendant's likelihood of being sentenced to
prison but may increase a defendant's likelihood of being sentenced to probation — may have
been what the drafters had in mind.)

Table I shows that the Commission did take a more restrictive view than required by the
statute with respect to four offender characteristics: age, mental and emotional condition, general
physical condition, and drug dependence. Although the statute required only that the
Commission consider the possible relevance of these characteristics, the Commission treated
three of these characteristics the same as those that the statute puts into the "generally
inappropriate" for prison category. In other words, the Commission specified that these offender
characteristics factors are "not ordinarily relevant” to a departure decision. The Commission
went a step further with drug dependence, saying categorically that this characteristic "isnota .
reason for imposing a sentence below the guidelines."'®

3) Other Generally Disfavored Offender Characteristics — A Reaction To
Case Law

While most of the guidelines' limitations on the consideration of offender characteristics
derive, at least to a degree, from directives in the Commission's enabling statute, several
additional limitations on offender characteristics came about in response to court decisions.
Offender characteristics that courts upheld as a basis for departure but that the Commission
subsequently categorized as "not ordinarily relevant" to a departure are:

. physical appearance and physique (§5H1.4);
. military, civic, charitable or public service; employment-related
contributions; record of prior good works (§5H1.11).

The Commission blanketly labeled one category of offender characteristics approved by
courts for departure as "not relevant grounds for imposing a sentence outside the applicable
range.” This category is "lack of guidance as a youth and similar circumstances indicating a
disadvantaged upbringing."!!

'USSG §5H1.4, p.s.
'See USSG §5H1.12, p.s.
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oA Departures and Offense Characteristics

The Commission has also provided significant guidance to the courts with respect to
departures based on offense characteristics. This guidance is primarily set forth in Part K of
Chapter Five. Part SK — bearing the title "Departures" — is the portion of the Guidelines
Manual that ostensibly governs all departures. However, because Chapter Five, Part H (Specific
Offender Characteristics) already delineates Commission policies on offender characteristic-
based departures, Part 5K is, in fact, residual; it governs what is otherwise not treated, namely
departures based on offense characteristics.

Part SK primarily consists of policy statements setting forth Commission views on the
use of various offense characteristics (e.g., victim death, victim injury) as a basis for departure.
However, one of Part K's policy statements, §5K2.0, provides a general discussion of the
Commission's basic approach to departures. Some of §5K2.0's discussion parallels that found in
. Chapter One's introduction (discussed above)."

Section 5K2.0 differs most from the Chapter Une commentary in its detailed discussion
of departures based on offense characteristics that Chapter Two of the guidelines already to some
degree takes into account. In this regard, §5K2.0 makes clear that the Commission designed the
guidelines with an understanding that there would be an inverse relationship between the detail in
Chapter Two and the courts' ability to depart. Section SK2.0 states in relevant part:

Where, for example, the applicable offense guideline and adjustments do
take into consideration a factor listed in this subpart, departure from the
applicable guideline range is warranted only if the factor is present to a
degree substantially in excess of that which ordinarily is involved in the
offense. Thus... physical injury would not warrant departure from the
guidelines when the robbery offense guideline is applicable because the
robbery guideline includes a specific adjustment based on the extent of
any injury. However, because the robbery guideline does not deal with

2 ike the Chapter One commentary, for example, §5K2.0 both cites the statute that
regulates departures and briefly outlines the "heartland" concept underlying the guidelines’
design.

® ;
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injury to more than one victim, departure would be warranted if several
persons were injured.

As noted, apart from this general discussion of departure policy, Part SK primarily
consists of individual policy statements, each addressing the merits of a possible departure based
on a particular offense characteristic. Table II contains a list of offense characteristics addressed
by policy statements in Part 5K, including two policy statements adopted in the most recent
amendment cycle. As Table II illustrates, three of Part 5K's policy statements are intended to
authorize downward departures. The remaining 13 policy statements authorize upward
departures. :

D. Departure Treatment Outside of Chapters One and Five

The introductory commentary in Chapter One, the policy statements on offender
characteristics in Chapter Five, Part H, and the departure policy statements in Chapter Five, Part
K do not exhaust the treatment of departures in the Guidelines Manual. Guidance on departures'
is also contained in Chapters Two through Four. .

Chapter Two (Offense Conduct) contains references to departures in various application
notes. For instance, note 4 to §2B1.3 (Property Damage or Destruction) states that an upward
departure may be warranted if the monetary value of the property damaged or destroyed does not
reflect the extent of harm caused. Overall, there are approximately 40 application notes in
Chapter Two that recommend upward departures, ten that recommend downward departures, and
four that state more generally that a departure is permissible.

Chapter Three (Adjustments) also contains several departure references. For example,
note 3 to §3A1.3 (Restraint of Victim) states that an upward departure may be warranted if the
restraint was sufficiently egregious. Finally, recommendations on departures are made in
Chapter Four (Criminal History and Criminal Livelihood). Policy Statement §4A1.3 (Adequacy
of Criminal History) indicates that a departure from the applicable guideline range may be
warranted when the defendant's criminal history category over-represents or under-represents
either the defendant's past criminal conduct or the likelihood that the defendant will commit
other crimes.

In sum, guidance on departures has been incorporated into all five chapters of the Guidelines
Manual that may affect the defendant's sentence.



0l

S661 ‘1 13qQWIAON PPy,

$661 1 12quIAON PPV,

“INSLAIRIRYD 19PUIYJO UR S PIZIINIEIRYD 131139 29 1431w snsuAndereyd L,

«pA1ueLrem aq Aew aunpredap premdn ue,, s3uer) 1200G 1WOIA sa81°TAS
JPAaUeLEM 3q Aw anpredap premdn ue,, suLeal, snewoneiwdg ‘Anoede)-ydiy nl1TAS
JpAuRLEM 3q Avw 28uel - mojaq dinpredap e, £ 35U3JJO JO 21nsojasi(] AreyunjoA 9IS
LIIUNUIS IY) Isea1dUl Aews,, wsuou ], SITAS
,0UANUIS IY) IseIIOUI ABW,, (para8umpua Apuedijiudis) sameyam d1iqng 14ARA,[S
Jeudoidde aq Aew 3ouduas paonpas e, (Bunpiy Ao35w &2 ‘urey 19410 PIOAR O] PINIWWOD ISUIJJO) SULIRL] 1ISSI'] 11°29S
L,20UUIS Y} NP Aews,, (asuayjo Suiyoaosd 01 pAINQLIUOD) 19NPUO)) SWNIIA oS
,22UIUIS IY) Iseandul Aew, asoding |putwn) 6 TNS
L, 22UIJUIS IY) Isedrdun Aewr, 10PNPUo) WINX 8 INS
LAOUNUIS Y] ase1oUl Aew, uondUNJ [RIUIWILIAAOY) Jo uondrusiq LIS

LISBIIOUI

2DUANUIS [eNURISQNS B JURLEM,, Aew 33 reydsip uueas)
LAIUUIS Y} aseasnur Aews,, sanieuawnnsu] snosadue pue suodeay 9IS
L,20UUIS ) 25BN Kew, sso]~3eureq Auadoig STAS
LIIUNUIS Y} aseasoU Aew,, WIBISIY IYme|uuondnpqy P TNS
LAUNUIS IY) Iseadul Aews, Amfuj ea13ojoyohsg swonxy €S

JAeudordde aq Aew asearour jenueisqns,,
,30UIUIS Y1 ISLIIOUN AR, Knfuy jpa1sAyq TS

JAeudoidde aq Aew aseasour jenuvisqns,,
4-20UNUIS Y Isedrdu Kews,, YeaQq 1'DAS
. INTAWILVILS

STATAONJ A TIVHINAD INTWALVLS ADI'T0d TH | LVHM SHIAOD) ATIVHINAD INTWILYLS ADI'T04 IH] LYHM AJI'od

SonsLdRRIRY) I5UJ() U paseq danyieda( 10 spunoir) :qy qe




DRAFT

Disclaimer. This document was developed by staff for discussion purposes only and does not represent :

the views of any.commissiqner. It should not be interpreted as legislative history to any subsequent
Commission action. The discussion draft is provided to facilitate public comment on improving and
simplifying the sentencing guidelines.

E. Relevant Legislative History

As discussed earlier, the Commission's enabling statute includes several provisions that
bear directly on how Congress expected the Commission to approach offender characteristics and
departures. The legislative history to the Sentencing Reform Act (SRA) provides significant
additional insight.

Because this legislative history is extensive — especially a detailed Senate Report that
accompanied the legislation in 1983, a year before its enactment'¢ — analysis of congressional
intent by reference to this history is inherently somewhat subjective. People can differ on which
portions of this history they find especially significant. It should also be kept in mind that —
except in instances where the underlying statute might be viewed as lacking a plain meaning —
this legislative history is not legally binding on the Commission. Nevertheless, with these
caveats noted, several clear themes appear to emerge from the SRA’s legislative history that may
be worthy of Commission consideration as it assesses how best to move forward.

(1) A Desire To Reduce Disparity by Controlling Departures

The first theme is that the reduction of unwarranted disparity was a very high priority for
Congress in enacting the SRA — arguably the highest'” — and that Congress believed that
judicial adherence to the guidelines was the means by which disparity would be remedied.
Departures, in other words, could help individualize sentences in the unusual case, but Congress
clearly intended that they be the exception. Colloquies among Senators spanning nearly a decade

1S, Rep. No. 225, 98th Cong., 1st Sess. (1983) (hereafter "Senate Report"]. The
sentencing reform portion of this Report is over 150 pages long and includes 430 footnotes.

'"References to the goal of reducing disparity are scattered throughout the Senate Report.
For example, the Report's "General Statement" on the bill highlights disparity as a key target of
sentencing reform and calls its existence "shameful.” Senate Report at 65. In construing 28
U.S.C. § 994(f), which instructs the Commission to promote statutorily enumerated purposes of
sentencing, the Senate Report identifies disparity reduction as "particularly” important. Senate
Report at 174.
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of deliberation on the SRA strongly reflect this view,'® and a proposed amendment in 1983 that
“would have expanded significantly the circumstances under which judges could depart” was
rejected in committee. '’

Some have cited a footnote in the Senate Report as evidence that Congress might have
tolerated more departures than the current guidelines allow. The relevant footnote states:

The United States Parole Commission currently sets prison release
dates outside its guidelines in about 20 percent of the cases.... [t is
anticipated that judges will impose sentences outside the
sentencing guidelines at about the same rate or possibly at a
somewhat lower rate since the sentencing guidelines should
contain recommendations of appropriate sentences for more
detailed combinations of offense and offender characteristics than
do the parole guidelines.?

Because the current guideline departure rate is significantly below this 20 percent figure
if substantial assistance departures are not counted,’ it might be argued that the legislative
history would support some easing of current departure policy. On the other hand, it appears that
the Parole Commission’s 20 percent departure rate included departures based, at least in part, on
a defendant’s cooperation. This fact suggests, in turn, that the relevant guideline figure to

'!See, e.g., 124 Cong. Rec. 382-383 (1978) (statement of Senator Kennedy, "We want to
make sure these guidelines are followed in the great majority of cases;" statement of Senator Hart
that "the presumption is that the judge will sentence within the guidelines"); 133 Cong. Rec.
S16644-48 (daily ed. Nov. 20, 1987) (joint statement of Senators Biden, Thurmond, Kennedy
and Hatch, "If the [departure] standard is relaxed, there is a danger that trial judges will be able to
depart from the guidelines too freely, and such unwarranted departures would undermine the core
function of the guidelines . . . to reduce disparity").

'%See Senate Report at 79.
2/d at 52 n.71.

211f substantial assistance departures are not counted, the current departure rate is only
about nine percent. See Part III, below.
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compare with the Parole Commission’s 20 percent departure rate would be the guidelines’
overall departure rate — i.e., the rate including substantial assistance departures. As discussed in
Part 111, below, the overall guideline departure rate is about 28 percent.

(2)  Support for Comprehensive Consideration of Offender Characteristics
— But Regulated by Guidelines

Various sections of the Senate Report indicate that Congress wanted sentences to reflect
“a comprehensive examination of the characteristics of the particular offender.”? However, the
means by which Congress apparently thought offender characteristics would be brought into the
sentencing calculus was not through open-ended departures or broadly proscriptive policy
statements. Rather, the Senate Report indicates a preference for factoring offender characteristics
into sentences through a system of guidelines that would seem to be even more detailed than the
current version of the guidelines.

This congressional vision of highly detailed guidelines is, for example, reflected in the
portion of the Senate Report devoted to explaining the intent of 28 U.S.C. § 994(b) — the
cornerstone provision in the Commission’s enabling statute that instructs the Commission to
“establish a sentencing range” “for each category of offense involving each category of
defendant.” The Report provides:

This subsection is of major significance. It contemplates a detailed
set of sentencing guidelines... The [Senate Judiciary] Committee
expects that there will be numerous guideline ranges, each range
describing a somewhat different combination of offender
characteristics and offense circumstances. There would be
expected to be, for example, several guideline ranges for a single
offense varying on the basis of aggravating and mitigating
circumstances. The guidelines may be designed and promulgated
for use in the form of a series of grids, charts, formulas, or other
appropriate devices, or perhaps a combination of such devices.
Whatever their form... the effects of individual factors... would be
traceable to Sentencing Commission determinations. The result
should be a complete set of guidelines that covers in one manner or

2Senate Report at 53.
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another all important variations that commonly may be expected in
criminal cases, and that reliably breaks cases into their relevant
components and assures consistent and fair results....

For a particular penal offense... there might be numerous guideline
ranges, each keyed to one or more variations in relevant factors....
All the ranges together, however, would be expected to cover the
spectrum from no, or little, imprisonment to the statutory
maximum, or close to it, for the applicable class of offense....

The Committee expects the Commission to issue guidelines
sufficiently detailed and refined to reflect every important factor
relevant to sentencing for each category of offense and each
category of offender, give appropriate weight to each factor, and
deal with various combinations of factors.”

This concept — detailed guidelines accounting for a comprehensive array of offender
characteristics — is also reflected in the portions of the Senate Report explaining Congress’s
intent in adopting §994 (d) and (e) (the statutory sections that direct the Commission’s attention
to various offender characteristics).?* The Report concludes its discussion of how the
Commission is to deal with offender characteristics by stressing that it is the Commission — and,
notably, not the courts individually through departures — that should have primary policy-
making responsibility for offender characteristics: -

It should be emphasized... that the Committee decided to... permit
the Sentencing Commission to evaluate [offender characteristics’]
relevance, and to give them application in particular situations

2Id at 168-69 (citations omitted). A footnote to this section further stresses both
Congress’s view as to the importance of offender characteristics as well as its expectation that
they would be dealt with through detailed guidelines: “For example, it is possible in some cases
that the sentencing recommendation for a particular type of case will vary as to length or type of
sentence because different purposes of sentencing apply in different categories of offenders
convicted of basically similar offenses.” /d. at 168 n.404.

MSee id. at 171-75.
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found to warrant their consideration. The Committee believes that
it is important to encourage the Sentencing Commission to explore
the relevancy to the purposes of sentencing of all kinds of factors,
whether they are obviously pertinent or not; to subject those factors
to intelligent and disappassionate professional analysis; and on this
basis to recommend, with supporting reasons, the fairest and most
effective guidelines it can devise.?

3) “Generally Inappropriate” Factors and Prison

As Table [ illustrated, the Commission decided to treat the offender characteristics that 28
U.S.C. § 994(e) designates as “generally inappropriate” for prison determinations as “not
ordinarily relevant” for purposes of departure. The legislative history to subsection (e), however,
indicates that Congress had a narrower, more particularized focus than the approach taken by the
Commission suggests. The Senate Report provides simply, “The purpose of the subsection is, of
course, to guard against the inappropriate use of incarceration for those defendants who /ack .
education, employment, and stabilizing ties.”*

Thus, in assessing the flexibility the Commission has to address the offender
characteristics enumerated in subsection (e), it appears that Congress’s concern was
asymmetrical: Congress wanted to ensure that the /ack of the enumerated factors would not
increase the likelihood of prison — not that these factors could have no bearing on the
possibility of probation. Portions of the Senate Report that discuss approaches the Commission
might take to address the offender characteristics listed in the statute support this interpretation.
The following excerpts are illustrative:

Subsection (e) specifically requires that the Sentencing
Commission insure that the sentencing guidelines and policy
statements reflect the “general inappropriateness” of considering
education, vocational skills, employment record, family ties and
responsibilities, and commuanity ties of the defendant in
recommending a term of imprisonment or the length of a term of

¥Id. at 175.

%Jd. (emphasis added).
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imprisonment. As discussed in connection with subsection (d),
each of these factors may play other roles in the sentencing
decision; they may, in an appropriate case, call for the use of a
term of probation instead of imprisonment, if conditions of
probation can be fashioned that will provide a needed program to
the defendant and assure the safety of the community.?”’

% k%

Subsection (e) specifies that education should be an inappropriate
consideration in determining to sentence a defendant to a term of
imprisonment or in determining the appropriate length of such a
term. The Commission might conclude, however, that the need for
an educational program might call for a sentence to probation if
such a sentence were otherwise adequate to meet the purposes of
sentencing, even in a case in which the guidelines might otherwise
call for a short term of imprisonment.**

I11. A BRIEF REVIEW OF RELEVANT DATA

Since 1991, the Commission’s Monitoring Office has collected information on all cases
involving departures from the prescribed guidelines range. (Prior to that year, information from
a 25 percent random sample of departures was collected.) In 1991, approximately 81 percent of
the cases were sentenced within the applicable guideline range. The number of substantial
assistance departures in 1991 was almost 12 percent — about double the percent of all other
downward departures (5.8%). The percent of upward departures was relatively nominal in
1991— less than two percent.

The 1994 departure data indicate change since 1991. “Within guideline” sentences have
dropped from 81 percent in 1991 to 72 percent in 1994 — a decrease of almost ten percent. In
turn, the percent of substantial assistance departures during this same period increased
dramatically, from 12 percent in 1991 to close to 20 percent (19.5%) in 1994. While the

77]d. at 174-75 (emphasis added).
21d. at 172-73 (emphasis added).
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percentage of other downward departures has also increased since 1991, this increase is far less
than with substantial assistance departures — 5.8 percent in 1991 compared to 7.6 percent in
1994. The percent of upward departures has actually decreased since 1991, from 1.7 percent in
1991 to 1.2 percent in 1994. From these data it is clear that the vast majority of departures from
the sentencing guidelines are for defendant assistance to the government. See Table III.

The most frequently cited reasons for downward departures in non-substantial assistance
cases include: sentence agreed to in a written plea agreement; criminal history category over-
represents the defendant’s prior criminal conduct or record; general mitigating circumstances;
family ties and responsibilities; physical condition; instant offense behavior was an isolated
incident; and diminished capacity. Each of these reasons represented at least five percent of the
reasons for the non-substantial assistance downward departures. (Of course, as a percentage of
all cases the frequency is considerably lower. For example, while “pursuant to a plea agreement”
accounts for 24 percent of all downward departures, departures based on this factor occurred in
only 1.7 percent of all cases sentenced in 1994.) See Table V.

The only frequently cited reason for the upward departures is the inadequacy of the
defendant’s criminal history category based on the seriousness of the defendant’s prior conduct
or the risk of future misconduct based on the defendant’s prior conduct or record. See Table V.
The frequently cited reasons for both downward and upward departures mentioned above were
fairly consistent from year to year.

Iv. STANDARDS OF APPELLATE REVIEW

Section 3742 of title 28 establishes a key feature of the SRA, the right of an aggrieved
party to appellate review of a departure from the guidelines. The statutory standard for appellate
review of a departure is, however, broad — requiring only that the courts of appeals determine
whether the departure is “unreasonable” in light of several enumerated factors.” To make
appellate review of departures consistent and workable, courts of appeals have therefore had to
develop more detailed standards to guide their review process. Because changes in the
Commission’s departure policy could, in turn, have implications for the appellate review process,
this section briefly outlines the approach courts of appeals take in reviewing departures.

BSee 28 U.S.C. §3742 (e)(3).
17
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The First Circuit was the first court to address the issue of appellate review of departures
in United States v. Diaz-Villafane.® Pursuant to Diaz-Villafane, the court must 1) review the
departure circumstances to determine whether they are factors of a kind or to a degree that may
justify departure; 2) review the evidence to determine whether the record supports a finding that
the departure circumstances “actually exist”; and 3) determine whether the degree of departure
was reasonable. Review of the first factor is "essentially plenary," suggesting minimal deference
to the district court. With respect to the second and third factors, appellate review is deferential.
The appellate court reviews factual issues under a clearly erroneous standard, and reviews the
reasonableness of the degree of the departure for an abuse of discretion. While a few appellate
courts have modified the analysis slightly,”' most circuits have mirrored the Diaz-Villafane test.*

In 1993, however, the First Circuit modified Diaz-Villafane in United States v. Rivera **
to give district courts a modest amount of additional deference with respect to their departure -
determinations. The Rivera court explained that plenary review would be limited to determine
either (1) "whether or not the allegedly special circumstances (i.e., the reasons for departure) are
of the 'kind' that the Guidelines, in principle, permit the sentencing court to consider at all," or (2)
the "nature of [a] guideline's ‘heartland’ (to see if the allegedly special circumstance falls within
it)."** Thus, legal interpretations of the words of a guideline would continue to be subject to

_plenary review.

0874 F.2d 43 (1st Cir.), cert. denied, 110 S. Ct. 177 (1989).

 3'See, e.g., United States v. Hummer, 916 F.2d 186 (4th Cir. 1991)(uses a similar four-
part test that asks the additional question of whether the departure factor is of sufficient
importance to warrant a sentence outside the guideline range).

2See, e.g., United States v. Lira-Barraza, 941 F.2d 745 (9th Cir. 1991); United States v.
Lang, 898 F.2d 1378 (8th Cir. 1990); United States v. White, 893 F.2d 276 (10th Cir. 1990);
United States v. Barbotin, 907 F.2d 1494 (5th Cir. 1990); United States v. Joan, 883 F.2d 491
(6th Cir. 1989).

3994 F.2d 942 (1st Cir. 1993) (Breyer, J.).

*Id. at 951.
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However, when the issue on appeal is "whether the given circumstances, as seen from the
district court's unique vantage point, are usual or unusual, ordinary or not ordinary, and to what
extent," the circuit court should consider the sentencing judge's superior "feel" for the case.’® A
district court likely will have special competence to decide such issues because it has seen more
ordinary guideline cases than the appellate court and thus would have a better idea of what
constitutes an "unusual" case.’

Whether the Diaz-Villafane or Rivera standard is appropriate may be resolved by the
Supreme Court later this year. On September 27, 1995, the Court granted certiorari in Koon v.
United States™ to review the Ninth Circuit's de novo determination that the district court relied
on impermissible departure factors when it granted an eight-level departure.

V. WHAT CRITICS SAY
A. In General

A review of the many scholarly articles written about the guidelines reveals that critics
apportion responsibility for a perceived inflexibility in the current guideline system to three
groups: Congress, the Commission and the courts. Congress is criticized for enacting mandatory
minimum statutes and for tying substantial assistance departures to government motions. The
Commission is blamed for designing an overly mechanical system that strips consideration of an
offender’s individual qualities from the sentencing process.

District and the appellate courts are criticized as well: district courts for not‘exercising the
discretion that was left to them and appellate courts for ruling that the Commission had
adequately considered aggravating and mitigating factors when it is not clear how adequate that

¥Md.

%Id. See also, United States v. Canoy, 38 F.3d 893, 908 (7th Cir. 1994)(district court has
a unique vantage point to determine whether family circumstances are extraordinary);
United States v. Simpson, 7 F.3d 813, 820 (8th Cir. 1993)(directing the district court's attention to
Rivera on resentencing).

3734 F.3d 1416 (Sth Cir. 1994), cert. granted, __U.S. __, (No. 94-1664, Sept. 27,
1995).
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consideration was. As one critic put it, “Some of the courts that have denied departures seem to
have been motivated by the impression that departures violate the spirit of the guidelines and ruin
any uniformity the system hoped to achieve.”

The following sections illustrate the broader criticisms that have been levied at the
guidelines’ offender characteristics and departure policies.

B. Characteristics “Not Ordinarily Relevant”

Professor Daniel J. Freed of Yale Law School wrote in 1992 that the guidelines process is
at work on two different tracks. One is the visible, officially reported level of adherence to (and
open departure from) the guidelines. The second is the level of quiet, non-compliance in reaction
to “appellate rejection of reasonable departures from unreasonable guidelines. Increasingly, the
second, underground level of sentencing seems to be displacing the first, visible level....” The
Commission’s tightening of “loopholes, combined with strict enforcement by courts of appeals
hostile to departures, has increased the level of non-compliance in trial courts.” '

- Freed criticizes the policy statements in Part SH that identify many offender
characteristics as “not ordinarily relevant” to sentencing. He argues that these policy statements
are inconsistent with 18 U.S.C. §§ 3553(a) and 3661. In section 3553(a) judges are directed to
consider the history and characteristics of the offender and section 3661 provides that no
limitation is to be placed on the defendant’s background information for a judge to consider in
determining an appropriate sentence. Freed argues that the Commission has not provided
reasons for designating offender characteristics as “not ordinarily relevant.”

Mechanical Handling of Mitigating Factors

In the keynote address at The Yale Law Journal’s 1992 Conference on the Federal
Sentencing Guidelines, Marvin E. Frankel, former U.S. district judge for the Southern District of
New York, criticized the Commission’s “relatively cursory and mechanical handling of
mitigating factors” as promoting undue sentencing severity. By designating the offender
characteristics identified by Congress (such as age, education, family ties) as not ordinarily
relevant, Frankel argued that the Commission has eliminated reasons traditionally used by judges
as mitigating factors; many courts of appeals have then tended to interpret the phrase “not
ordinarily relevant” as “never relevant” and thus compounded the rigidity of the guidelines.
Frankel urged that judges be given more leeway to depart downward.
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D. Guided Discretion Model

In an early article criticizing the guidelines, Charles J. Ogletree, Jr., then visiting
professor at Harvard Law School, wrote, “The Commission failed to draft guidelines addressing
some of the complex issues involved in sentencing, particularly the significance of the purposes
of sentencing and the individual characteristics of offenders.... The Commission also failed to
address through the promulgation of guidelines the particular problem of racial disparity in
sentencing.”

Ogletree urged the Commission to increase consideration of offender characteristics by
adopting a new model that would specify offense level reductions for various mitigating reasons.
According to Ogletree, treating poverty, family instability, and similar characteristics as
mitigating factors would help reduce racial disparities. “It is true that the primary mandate of the
Commission was to establish guidelines that would eliminate disparities in the sentences of
similarly situated offenders, but offenders who differ from one another in their personal
circumstances are not similarly situated.” A guided discretion model would allow more attention
to the underlying purposes of sentencing because offender characteristics raise different
rationales for sentences; for example, rehabilitation is a more important purpose than retribution
in designing an effective sentence for a youthful offender.

E. Other Criticisms

The Commission should be aware that a significant amount of additional literature has
been generated that deals with offender characteristics and departures. Many of the articles that
have been written make proposals with respect to a particular offender characteristic or set of
characteristics (e.g., offender’s history of substance abuse, offender’s role as primary caretaker in
family, offender’s victimization by spouse).

V1. STATE GUIDELINE SYSTEMS

An examination of state guideline models reveals that, while the majority have adopted
departure provisions, most states have not developed approaches as detailed or restrictive as the
federal system. Instead, state systems providing for departures generally permit the sentencing
court to simply depart for "substantial” or "compelling" reasons or provide nonexclusive lists of
reasons for departures. The state systems reviewed range from the North Carolina guidelines,
which do not permit standard departures, to the Pennsylvania system, which not only authorizes
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departures, but also severely restricts appellate review of the court's decision to depart. This
section compares the offender characteristic and departure provisions of the North Carolina,
Washington, Minnesota, and Pennsylvania guidelines. These four systems were selected as
representa'ti_ve of the various state departure models.

A. Offender Characteristics

The North Carolina, Washington, and Pennsylvania guidelines do not specifically
prohibit the sentencing court from considering certain offender characteristics in determining a
defendant's sentence. Indeed, North Carolina specifically permits a court to consider offender
characteristics that are considered "not ordinarily relevant" under our Part 5H (e.g., defendant
age, employment history, drug treatment, family ties, and community ties), in determining
whether a case is aggravating or mitigating.

Likewise, Pennsylvania allows the sentencing court to rely on status and stability factors
— i.e., education and employment status — in deciding upon a specific sentence within a given
sentencing range. Of the states reviewed, only the Minnesota guidelines prohibit a sentencing
court from considering certain offender characteristics. This prohibition has been modified
somewhat by the Minnesota courts, however, which have established that although a sentencing
court may not rely on offender characteristics in determining whether to impose a durational
departure, a court may rely on these factors (e.g., a defendant's family ties and employment
record), in determining the appropriateness of a dispositional departure.’®

B. Departure Standards

All of the state guidelines reviewed contained departure provisions except for North
Carolina. The North Carolina guidelines structure includes three broad sentencing ranges and a
sentence outside these sentencing ranges is considered illegal. Similar to the North Carolina
guidelines, the Pennsylvania guidelines provide three broad sentencing ranges. However, under
the Pennsylvania guidelines a sentencing court is permitted to depart or sentence outside the
three ranges. Both the Washington and Minnesota sentencing guidelines permit departures for
"substantial and compelling reasons."

A durational departure is a departure in the length of a defendant's sentence. A
dispositional departure, on the other hand, is defined as a departure from one type of
incapacitation to another (e.g., from incarceration to probation).
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C. Reasons for Departure

The Minnesota and Washington guidelines permit departures for reasons similar to Part
5K, including diminished capacity and extreme conduct, as well as for reasons that the federal
guidelines include as mandatory Chapter Three adjustments (e.g., vulnerable victim and role in
the offense). The lists of reasons to depart are nonexclusive and are provided without detailed
commentary. The Pennsylvania guidelines do not provide reasons to depart, relying instead on a
statement that the reasons for departure "should not include aspects of the case that are already
incorporated in the guidelines.” Although the North Carolina guidelines do not permit
departures, the lists of aggravating and mitigating factors for the court to consider in selecting the
appropriate range contain many of the same factors that are reasons for departure in the federal
guidelines, including, inter alia, extreme conduct, coercion or duress, and diminished capacity.
None of the state guidelines reviewed specifically provide for substantial assistance departures.

D. Unique Provisions

Although the North Carolina guidelines prohibit departures, in limited circumstances the
sentencing court is authorized to impose intermediate punishment (e.g., boot camp or electronic
monitoring) when the guidelines mandate active incarceration. This option is available if the
court finds that "extraordinary mitigating factors of a kind significantly greater than the normal
case exist." North Carolina also provides that in the case of drug trafficking, the defendant must
receive a sentence of active imprisonment unless the court finds that the defendant provided
substantial assistance in the identification, arrest, or conviction of another. If the court finds
substantial assistance, the court may impose active, intermediate, or community punishment.

A distinguishing feature of the Washington guidelines is the statutory first time offender
waiver provision. Under this provision, the court has broad discretion to sentence outside the
sentencing range if the defendant has no prior felony offenses and if the defendant's current
offense is not a violent offense. Neither the government nor the defendant can appeal the court's
decision with regard to a first time offender waiver. Finally, Minnesota case law has established
that a departure sentence generally should not be more than twice as long as the presumptive
sentence.”

3See State v. Evans, 311 N.W.2d 481 (Minn. 1981).
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E. Appellate Review

Unlike federal appellate courts, which review certain aspects of the departure decision
under a strict, plenary standard, state courts generally provide limited appellate review of a
court's decision to depart. Under the Washington and Minnesota systems, the sentencing court's
decision to depart is subject to review under an abuse of discretion standard. For discretionary
decisions by a sentencing court, which includes decisions to depart, the Pennsylvania statute
permits a "petition for allowance of appeal ... where it appears a substantial question that the
sentence is not appropriate.” The Pennsylvania appellate court will find no substantial issue
regarding appropriateness of sentence if the sentencing court had the benefit of a presentence
investigation report and there is evidence the court considered it. Under these circumstances, the
sentence is presumed valid. If an appeal is allowed, the standard of review is manifest abuse of
discretion, and the appellate court will affirm unless the sentence is unreasonable.

F. Departure Rates

Table VI displays the 1993 departure rates for Washington, Minnesota, Pennsylvania and
the United States Sentencing Commissions (excluding substantial assistance departures).
Minnesota has the highest combined rate of departure at 21.3%. This may be explained by the
fact that Minnesota has a single sentencing range for a given offense seriousness and criminal
history category and the ranges are very narrow (top of the range is 8-10% greater than the
bottom of the range). At 16 percent, Pennsylvania's rate of departure is also relatively high
(compared to the federal rate of 7.7 percent). This could be a function of the lack of detailed
restrictions on a court's departure authority and the strict standards governing appellate review.

VII. OPTIONS FOR REFINEMENT

Outlined below are options that the Commission might wish to consider to simplify or
otherwise improve the guidelines’ treatment of departures and offender characteristics.

A number of these options overlap and a number would seek to improve the guidelines by
essentially competing methods — for example, some would “simplify” by dropping specificity
and some would “clarify” by adding specificity. A complete analysis of these options would
benefit from further case law review and empirical data. In this regard, an extensive departure
study initiated by Commissioners Gelacak and Nagel could contain highly instructive
information.
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A. Simplify/Clarify

1. Replace “not ordinarily relevant” language with departure standards stated positively.
For example, policy statement SH1.1 currently states, “Age (including youth) is not ordinarily
relevant in determining whether a sentence should be outside the applicable guideline range.
Age may be a reason to impose a sentence below the applicable guideline range when the
defendant is elderly and infirm and where a form of punishment such as home confinement
might be equally efficient as and less costly than incarceration.” This language could be changed
by deleting the first sentence and providiag the court with information as to when age may be an
important sentencing consideration. For example, the policy statement could explain that with
respect to offenders who have a history of violence and whose current offense is a violent
offense, then the younger the offender, the greater the likelihood of recidivism, and the greater
the justification for using age as an aggravating factor. :

2. Establish additional standards such as specifically recognizing departures based on a
single act of aberrant behavior, or a combination of factors which alone may not be appropriate
to justify a departure; provide examples of “exceptional case.”

B. Reduce/Combine

Eliminate unnecessarv commentary or language and streamline the guidelines by
combining similar concepts into single section.

1. Delete policy statements 5K1.7 (Role in the Offense), 5K1.8 (Criminal History), and
5K 1.9 (Criminal Livelihood) as duplicative and unnecessary.

2. Delete infrequently applied 5K departure provisions (e.g., §§5K2.1-2.2, 5K2.4-2.5,
5K2.7, 2.10, 2.14-2.15).

3. Combine Chapter Five §, Parts H and K into a single Part, possibly with introductory
commentary from Chapter One.

C. Redesign

1. Redesign the guidelines to be more “advisory” by:
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(a) Expanding departure reasons to include all Chapter Three factors (except
acceptance of responsibility) as reasons for departure and incorporate infrequently applied
Chapter Two specific offense characteristics.

(b) More definitively stating the Commission’s view as to how courts of appeals
should view departures. For example, the Commission might more clearly state its view as to the
proper relationship between the guidelines and the courts; i.e., that it is the Commission’s
responsibility to set general guidelines, but the sentencing judge’s responsibility to determine
whether the guideline recommendation is correct, and, if not, to sentence appropriately outside
the guidelines.

(c) Allowing the court to consider certain factors for dispositional departures
(e.g., employment status, family responsibilities).

2. Increase “presumptiveness” of the guidelines by:

(a) Limiting departure length by indicating, for example, that a departure below
the guidelines of greater than half of the lowest guideline sentence may only be given in
extraordinary cases and an aggravating sentence of greater than twice the maximum in the
guideline range may only be given in extraordinary cases.

(b) Limiting the increase or decrease that a given departure factor should have on
an offender’s sentence and limiting the cumulative total of such adjustments to perhaps half or
twice the guideline lower and upper limits, respectively.

3. Establishing a “mixed model.” Create aggravating and mitigating ranges to handle
most current departure issues but allow departures outside of these ranges very rarely. (This
approach is similar to North Carolina’s.) There could be a larger list of factors allowed for
aggravating or mitigating the sentence than under current practice and thus greater latitude to
“adjust” the sentence; but the ability to go further than these ranges would be tightly constrained.
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know of its existence and generally what its duties
were. So I thought maybe I would just give a brief
bit about the Sentencing Commission.

The Commission came about as a result
of the 1984 Sentencing and Reform Act passed by the
Congress in an effort to end what was perceived as
significant disparity in sentencing in the various
district courts throughout the United States.

One of the first duties given to this
Commission was to develop and to adopt a set of
Sentencing Guidelines which were to be used in every
Federal court throughout the country. And that job
was accomplished in 18 months as mandated by the
statute. It was a significant, almost an overwhelming
job and to the great credit of the Commission that
they were able to get it done within that period of
time.

Those Guidelines, as all of you may
know, remained in full force and effect to this -- to
this day and must be used by every sentencing court in
the Federal systemn. From time to time, either the
Commission on its own after receiving input from
various people around the country or by legislation
from time to time amends the Guidelines. As I say,

the Guidelines have been and continue to be amended
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and changed and updated and indeed, in almost every
session of the legislature( the Congress seems to pass
some type of legislaﬁion which impacts on the work
that the Sentencing Commission must do. Either to
develop new guidelines or new -- or =-- or in their
judgment to ordain new criminal conduct which we then
must translate into methodology of sentencing under
the Guidelines.

The Commission, itself, is made up of
seven voting members. Each of the seven members is
appointed by the President of the United States and
confirmed by the Senate. And we also have two
nonvoting ex officio members named in the statute, the
Attorney General and the chairman of the United States
Parole Commission. Of those seven voting members, the
statute also requires that at least three must be
Federal judges and that no more than four can be of
any one political party.

I want to introduce you to the members
of the Commission and tell you just a tiny bit about

their background.

As I indicated, I was appointed as
chairman in 1994 by President Clinton and I serve --
in addition to my duties as the chairman of the

Commission, I serve on the District Court in the
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Middle District of Pennsylvania in Scranton where we
like to say we have the best district court in the
country, but I won't say that since I'm here in
Colorado.

But in addition to myself as a judge,
Judge Dave Mazzone -- the name tags you can see on the
bench in front of us. Judge Mazzone serves on the
Federal District Court in Boston, Massachusetts, and
has been a long-time member of the bench in a variety
of other activities associated with judicial conduct.

And Judge Tacha, who all you know very
well, serves here in this area on the appellate court
for the Tenth Circuit.

And Judge Julie Carnes, another Federal
District Judge serves on the District Court in
Atlanta.

In addition to those judges on the
Commission, Commissioner Wayne Budd from Boston is
presently the senior vice-president of Ninex, the
corporation in Boston and he was formerly a Deputy
Attorney General of the United States and formerly
United States Attorney for Massachusetts.

Michael Gelacak, a lawyer. Michael is
originally from Buffalo, New York. He practiced law

there and in several other areas and also formerly
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served with the Senate Judiciary Committee in a
variety of capacities, including staff director for
Senator Joseph Byden.

Michael Goldsmith is also a lawyer who
has served in a var -- practiced in a variety of
capacities in various areas of the country and
presently serves as a professor of law at Brigham
Young University Law School in Utah.

In addition to those voting members,
the chairman of the United States Parole Commission,
Edward Reilly, also sits by designation under the
statute.

And the attorney general has designated
Mary Harkenrider, who is counsel to the Assistant
Attorney --

MS. HARKENRIDER: -- General of the
criminal division.

JUDGE CONABOY: =-- for the criminal
division in the Department of Justice. Mary
Harkenrider also serves on the Commission with us.

We have a -- our offices are located in
the new judiciary building in Washington, D.C. where
we have a staff of about 100 people who perform a
variety of capacities.

Most people, I think, when you think of
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the United States Sentencing Commission, are inclined
to think of the Sentencing Guidelines and sometimes
there's a feeling that perhaps that's all that we do.
However, that's a -- an erroneous assumption or
presumption because the Commission, indeed, has a wide
variety of very important duties. Among those are a
research obligation that we take very seriously in
trying to carry out our duties. We do -- we monitor
every sentence in the United States courts and we do
evaluation of that sentencing process. We have a very
strong training arm that goes around the country and
trains a -- the judges, trial lawyers and others,
probation officers, et cetera. And we serve as a
general clearinghouse for sentencing information for
the United States Congress, for criminal justice
practitioners and for the public. However, the
guideline process is at the center of our activity and
most of what we do eventually translates itself in
some way into the guideline process.

In 1994, when I became chairman,
several other members joined the Commission and the
entire Commission at that time made as one of our
priorities an effort to try to simplify the
Guidelines. The Guidelines have been in existence

since 1987 and there is complaint over that period of
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time that generally centered on accusations of
complexity and lack of flexibility in the mechanistic
nature of the Guidelines so we have been struggling in
the last year or so to try to determine some ways that
perhaps we could make the Guidelines easier to work
with and a -- and, in general, more responsive to the
purposes for which they were initiated.

We have been involved in this process
for a long time. During this -- the initial phases of
it, we studied every aspect of the Guidelines to try
to determine why that part of the Guidelines came into
existence, what its purpose is, how it was structured
initially, and what the complaints are about it, how
it's working in the field and what alternative ways
there might be for us to make those sections of the
Guidelines work better.

In carrying out that project, we have
talked to people all over the country and we've had
advice from a probation officers' advisory committee,
from defense counsel advisory committee, from a judge
advisory committee, and from other people such as the
Criminal Law Committee of the judicial conference that
have helped us and given us suggestions as we move
along. And we're in a -- we're at a point now where

we're trying to narrow down those areas where we feel
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some changes can be made and, hopefully, will be made
for the better.

We realizé, of course, as we're
involved in this process that much of what we do as a
Commission is not final. It's kind of a humbling
lesson perhaps maybe for a triai judge to learn that
your decisions are not final. As a district court
judge, we know that and we know that your decisions
are subject to appeal, but it's a different
proposition on the United States Commission because
when we make decisions, we must publish those and let
them out for public comment and, more importantly, we
must then translate or transfer it to Congress and
Congress has the final say in making determinations on
most of the changes that -- and most of the
determinations to be made.

So it's a political process as well as
a public process éé well as legal process and trying
to work within that framework sometimes is tedious.
But it is a system we have in our country. It has
worked well for 200 years and we struggle as a
Commission to try to work within that framework and
try to get accomplished as much as we can to make the
system better.

We have recently published a number of
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matters in the Federal Register and other places
looking for comment on those things and we hope to
publish some others in the near future. There are a
number of items that we are looking at in the
Guidelines and I think that most of those who will be
speaking to us today or are speaking with us today
have received some information on those areas that
we're looking at and we're hopeful that perhaps some
of you or maybe all of you will address some of those
areas énd give us your comments on what you see in the
field about the application of the Guidelines, their
use and the results that come about from their use.
One of the traditional discussions that
we always hear about the Guidelines is the whole issue
of discretion and whether or not judges had too much
discretion prior to the adoption of Guidelines and
whether they have too little discretion now and
whether discretion has been transferred from the
judicial area to the prosecution area and whether the
defense has lost or should gain more in the way of
their input into the application of the Guidelines.
And all of these things are important to us to hear
about from you who are using the Guidelines on a daily
basis. And your comments are most helpful to us as

we're trying to make important decisions at these
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various hearings.

I'd like to move into the first panel.
And each of you, I think, has been informed that we
are asking you to keep your remarks to ten minutes in
length. And we do have a large number of witnesses
scheduled for this morning and I would ask you if you
would be careful and try to maintain that time
limitation. This gadget in front here, I think, will
be telling you how much time has expired and we would
ask each of you if you would try to keep to that time
limit.

I would also ask the members of the
commission if you would hold your questions until we
have heard from all of the speakers on each panel.
And then I think it would be more orderly if we would
then question in that fashion unless someone feels
there's something of such significance -- a
significant portion they might want to break in.

Oon our first panel, we have sitting
here before us and again, I extend my gratitude --
when I say mine, I mean of the entire Commission -- to
all of you to take the time to come here this morning
and to talk to us and to give us your impressions of
the matters you're going to talk about.

We have Judge Lewis Babcock who is a --
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on the United States District Court here in Colorado,
appointed by President Reagan in 1988. Am I correct,
Judge?

JUDGE BABCOCK: Yes.

JUDGE CONABOY: The judge is a graduate
of the University of Denver in both its undergraduate
and law school and practiced here in this area for --
since his graduation from law school in 1968 and went
on the bench in 1988.

And we have Mr. Richard Miklic, who is
the chief probation officer here in Denver, in
Colorado and has been chief probation officer since
1989 according to my notes. Am I correct?

MR. MIKLIC: Yes.

JUDGE CONABOY: Thank you, Mr. Miklic.

We also have Mr. Michael Katz, who is
the Federal Public Defender here in Colorado and has
been the -- became an assistant in 1978 and the Public
Defender since 1979. I don't know if those dates are

correct.

And then we have Mr. Robert Litt, who
is a Deputy Assistant Attorney General in the criminal
division with the United States Department of Justice.
Mr. Litt has been with the Department since 19 --

MR. LITT: June of '94.
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JUDGE CONABOY: '94. '94. Well, thank
you all for being here. And Judge Babcock, are you
going to talk to us first?

JUDGE BABCOCK: Yes, sir.

JUDGE CONABOY: If you are, if you
would proceed, sir.

JUDGE BABCOCK: May it please the
Commission, Mr. Chairman. I confess that I haven't
appeared before a bench in 20 years and the anxieties
washed over as they always did before.

I was a Colorado State judge from 1976
until I assumed the Federal bench in 1988. And as
such, I have a context of experience in sentencing
within a wide range of discretion as well as, of
course, since I assumed the bench in 1988, sentencing
under the United States Sentencing Guidelines.

When I attended the Federal Judicial
Center and was introduced to the Guidelines, I also
confess that it was somewhat overwhelming.
Fortunately, however, I always enjoyed working my way
through the mazes of the Uniform Commercial Code and,
consequently, I became somewhat comfortable working
with the Guidelines in fairly short order.

In addition or having had the

experience of the contracts, sentencing individuals
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where I had to exercise discretion with a wide

range -- Colorado had a rather rudimentary system of
presumptive ranges of sentencing -- one of the things
I learned early on as a judge is that you must express
a reason for a sentence imposed. You have a
constituency that you're speaking to. Of course, you
speak to the defendant who is going to suffer the
sentence. The defendant's family, the defense
counsel, the prosecution, the public needs to know a
reason for a sentence. And last but not least, if you
can't express a sentence in a rational fashion,
articulated rationally so that you understand it
yourself, you probably haven't got a handle on the
decision.

Factors such as the harm caused by the
conduct, the role of a defendant in commitfing the
offense or offenses, a defendant's expression of
remorse, what we now know is acceptance of
responsibility, numerous of the factors constructed
into the Sentencing Guidelines were always touchstones
that I looked to in fashioning the sentence where I
had wide discretion.

I've, in my experience, therefore,
found that there is a very keen and sharp logic to the

Sentencing Guidelines. The bad news is, as we all
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know, discretion is extremely narrow, tightly
controlled. When I sentenced people within a wide
range of sentences, I found myself losing sleep,
suffering, struggling to articulate the reason. When
I sentence under the Sentencing Guidelines, I find I
sleep just fine because I have very little thinking to
do. It's done for me. It's done for me by the
attorneys prosecuting the case and defense counsel in
structuring the proposed sentence. And it's done for
me by extremely able probation officers under the
guidance of Mr. Miklic. Their work and the quality of
their work is exceptional. The lawyers, I find, are
well schooled for the most part. There are exceptions
where you have someone not familiar with the
Guidelines who I see is disadvantaged in the plea
negotiation process.

Basically, my sentencing hearings take
about 20 minutes. I have very few contested issues.
These issues are resolved largely through the
negotiation process. Has discretion shifted to the
attorneys, the Government and the defense attorneys?

I think that discretion was always there before
Sentencing Guidelines in charging decisions and in
fashioned plea agreements.

But there is not much discretion on the
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bench. We have in Colorado General Order 1994-3
through the application of which the issues that may
be in dispute at a sentencing hearing are narrowed
early on. It comports with notice, due process. If
there is an adverse jury verdict, the Government files
a sentencing statement setting forth the Government's
position with regard to the application of the
Guidelines, the defense may respond. If there is a
plea agreement, the parties' estimate of the
application of the Guidelines is set forth in the plea
agreement in advance of the sentencing hearing after
all sides have had an opportunity to review the
pre-sentence report.

If there are contested issues, those
issues are made known. They are honed, they are
narrowed. And it is not an unwieldy time-consuming
process to resolve those questions either as a
resolution of dispute of fact or interpretation of the
Guidelines and application of the Guidelines to the
facts. So I don't find myself burdened with
Guidelines.

I suppose the question is should I. iy
sometimes long -- often long for more flexibility in
dealing with first-time offenders. Criminal history

category levels of a level 1 are often largely
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meaningless in terms of -- there are -- I mean, they
have meaning, but there is not much flex in treating
somebody who has never been before a court of law in
their lives. And that bothers me. I have difficulty
dealing with drug quantity questions. I have
difficulty dealing with loss determinations in complex
white collar crime cases. I have -- one of the most
difficult cases I've dealt with dealt with acquitted
conduct, although that doesn't appear before me
frequently.

The Guidelines have achieved their
purpose in resolving disparity across Federal
districts. I think the areas of disparity now perhaps
reside in circuit splits. And that may be a fertile
ground to plow by the Commission in resolving these
circuit splits. It certainly would be helpful, I
think, to the integrity of the Guidelines to keep the
burdens as they are. I think the burdens lie where
they ought to.

I have a note of caution to sound and
that's this: Change is unsettling. In my experience
in watching the Colorado sentencing system change
frequently, I saw most unsettling change among the bar
and it impacted the defendants and prisoners greatly.

We have a substantial body of appellate case law now.
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I'm always nervous when somebody tells me that they
are going to simplify something. I wholeheartedly
endorse simplification. But if simplification is a
mere term and not accomplished in fact, the complexity
that arises out of a simplification process may be

unworkable.

Thank you for your invitation made to
appear here. I appreciate that very much.

JUDGE CONABOY: Thank you, Judge, very
much. I can tell you that last comment that we're
very worried and concerned about that ourself, to make
things less complex by trying to make them more
simple.

Now Mr. Miklic, would you like to make
your remarks, please. .

MR. MIKLIC: Mr. Chairman and members
of the Commission, I'm pleased to have the opportunity
to be here today to comment on the simplification of
the Federal Sentencing Guidelines.

Complexity of the Guidelines is as
serious a problem for probation officers as I think it
is for others in the criminal justice system. Let me
give you an example of how it's affecting our work.

When I was appointed as a Federal

probation officer in 1974, one of my duties was to
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prepare pre-sentence reports for judges of my court.
I already had considerable experience preparing these
reports at the State level and I found the basic
process was not that different in Federal court. I
did have to familiarize myself with the Federal
Criminal Code and the Federal Rules of Criminal
Procedure and I also had to acquire a sound working
knowledge of Federal crimes in the Federal criminal
justice system. This was a challenging task, but it
was a manageable one even though I had other important
duties to perform. Besides preparing pre-sentence
reports, I was also responsible for providing
community supervision of 50 to 60 offenders who were
on probation and parole.

The situation is strikingly different
for someone coming into the Federal probation system
today. Officers who will be preparing pre-sentence
reports are given, in additioﬁ to the Federal Criminal
Code and the Rules of Criminal Procedure, the current
Guidelines manual consisting of two volumes and
incorporating more than 500 amendments, the eight
previous editions of the Guidelines manual, a 53 page
document published by the Commission which provides
the answers to most frequently asked questions about

Sentencing Guidelines, a 1,500 page annotated handbook
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which provided detailed legal analysis for each
Guideline and policy statement, a 450-page guide to
preparing Guideline pre-sentence reports issued by the
administrative office of the United States courts, an
outline of appellate case law and selected cases guide
published by the Federal Judicial Center of 248 pages.
This is supplemented by periodic sentencing updates
that provide digests of more recent decisions, an
index from the Tenth Circuit Court of Appeals
currently consisting of 249 pages, a computer program
developed by the Sentencing Commission to help
officers make our Guideline calculations, passwords to
provide access to on-line legal research services, the
telephone number of a Sentencing Commission hotline
for probation officers, and a telephone number for
obtaining legal advice from the administrative office
of the United States courts.

In addition, because of the complex and
highly technical nature of the Guidelines, many
pre-sentence report writers are assigned to
specialized units where they have no contact with the
offenders in the community.

The problem is not just we're making a
job more difficult and time consuming. The real

problem is that we're turning probation officers who
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used to be valued for their judgment and experience
into highly specialized technicians who are frequently
expected to act as a kind of Guidelines police. We
find ourselves in this situation because in the
interests of uniformity, we have tried to reduce the
sentencing process to a set of precise mathematical
calculations and if you try to capture all the factors
that go into a good sentencing decision in a set of
formulas, you are going to end up with a very complex
and mechanical systen.

Consider, for example, the robbery
Guideline section 2B3.1. Robbery is normally a fairly
simple crime. Nevertheless, this Guideline contains
six different specific offense characteristics that
can increase the base offense level, including whether
a death threat or weapon or firearm was involved, the
extent of any bodily injury, the loss, whether a
firearm was taken or was the object of the offense,
whether the property of a financial institution or
post office was taken and whether a carjacking was
involved. Each of these characteristics is broken
down into even greater detail as with a threat with
weapon or firearm adjustment where you get 2 levels
for a death threat, 3 for brandishing, displaying or

possessing a weapon, 4 levels for a weapon that was
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otherwise used and so on up to 7 levels for a firearm
that was actually discharged.

Naturally, each of these terms, weapon,
firearm, brandished, displayed or otherwise used and
so forth must be meticulously defined. Altogether,
there are 23 different ways in which the base offense
level can be increased by a specific amount, not to
mention one additional provision that limits the
cumulative adjustment for death threats, weapons,
firearms and bodily injury.

One unfortunate result of this system
is that the participants become preoccupied with the
mechanics, often losing sight of the big picture.
Probation officers who prepared pre-sentence reports
in the pre-Guidelines era approached each case with a
fresh eye and had to carefully justify each sentencing
recommendation. As a result, such factors as the
seriousness of the offense, the need for detention,
protection of the public, and rehabilitation of the
offender would be continually on their minds. I don't
see much opportunity for that kind of reflection under
the current system. Today's probation officers are so
busy dealing with the minutiae of Guideline
application and trying to police plea agreements --

the role of which incidentally many find
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distasteful -- that they have few opportunities to
reflect on what the sentencing process is or should be
trying to accomplish.

A system that tries to reduce
everything to a series of complex mathematical
calculations also leads little room for independent
judgment and analysis. Historically, one reason for
having probation officers involved in the sentencing
process was that they had valuable insights to offer
based on their experience working with the offenders
in the community. Specialized Guideline technicians
rarely have that kind of experience and those who do
have few opportunities to make use of it.

The current system doesn't really
produce uniformity, either. For one thing, you are
always going to have circumstances that don't fit the
formulas ;nd each court is going to handle those
situations differently. The very complexity of the
system also makes it vulnerable to subjective
interpretation which creates its own brand of
disparity. This is evident from the conflicting
opinions that have come out of the courts of appeal.

Finally, and most important, the more
complex in fact and rule-driven the system becomes,

the more dependent it is on the expression of the
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prosecuting attorney who has the burden in our
adversarial system of proving the facts that drive the
sentencing decision. A Guideline that provides a
precise adjustment for possession of a firearm is
useless if the prosecuting attorney is unable or
unwilling to prove that the gun was there. So
although a rigid mechanical system may give the
appearance of strict objectivity and uniformity, in
practice, it's often quite another story. This is
especially frustrating for probation officers who put
a lot of time and effort into mastering the Guidelines
and applying them in a particular case only to see the
adversarial system take over, in the end producing
results that are sometimes quite different from what
Commission and Congress intended.

The complexity of the Federal
Sentencing Guidelines is not an accident. And it's
not the result of carelessness or lack of literary
skill. 1It's a necessary characteristic of a rigid and
mechanical system which does not necessarily promote
fairness and consistency in sentencing and which may,
in fact, be producing the exact opposite result. If
we really want to eliminate this complexity or at
least reduce it, we'll have to create a system that

strikes a balance between the general and the
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particular, between structure and decision -- and
discretion and between mathematics and common sense.
In other words, we'll have to develop what are
commonly known as Guidelines.

With respect to the robbery section I
mentioned earlier, the Commission could, for example,
provide a general discussion of aggravated and
mitigating factors that must be considered in
sentencing including those currently listed, but allow
the Court to impose sentence within a specified range

depending on the circumstances of the individual case.

" Changes like this would convert our rigid collection

of rules and definitions to a true guideline system
and would restore balance, fairness and a sense of
humanity to the sentencing process.

Thank you, very much.

JUDGE CONABOY: Thank you, very much,
Mr. Miklic.

Mr. Katz, are you ready to proceed
next?

MR. KATZ: Sure. Mr. Chairman and
members of the Commission. I have to start by saying
I realize that as a Federal defender many years, the
remarks that I'm about to have may have -- carry undue

weight with the Sentencing Commission and with
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Congress, as well.

JUDGE CONABOY: Would you pull your
microphone over a little closer, Mr. Katz.

MR. KATZ: I remember --

JUDGE MAZZONE: You should repeat.

MR. KATZ: I remember 10 or 12 years
ago sitting not in this courtroom but a courtroom
across the street and saying in about three pages
worth of testimony that I thought the Guidelines were
a bad idea and that the reason I thought they were a
bad idea was it was taking discretion away from judges
and placing it in a paint by the numbers type of
sentencing scheme. And I think two years later, of
course, we had the full blown Sentencing Guideline
manual and then a couple years after that, I got a
letter from then commissioner -- I guess Deputy
Commissioner Nagel who wanted to come to Colorado and
talk to us about the Sentencing Guidelines and how
they were working and I wrote a long letter back
saying I prefer not to participate in that discussion,
which that letter ultimately got published in the
Federal Sentencing Report because somebody got ahold
of it and thought it was good.

But in any event, I -- at that time, I

again agreed to sit down and talk to a commissioner
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and some of the staff members and I don't recall any
changes coming about as a result of that interchange.
Or any positive ones anyway.

And so then when I got the invitation
to come back from Mr. Purdy, I thought, why is it I
have this sort of reluctance to do this. And perhaps
I should try to pinpoint why I have this reluctance
because it's certainly nothing to do with any
animosity towards the Commission or any individual
members of the Commission.

I guess I feel like the Sentencing
Guidelines are a -- a fictional vehicle on a journey
to a mythical planet called Justicia and the planet
Justicia is one where there is no sentencing =-- there
is no -- no disparity of sentencing, that the
sentences are proportionate and just and, in fact,
it's a world where there is very little crime. And of
course, it doesn't exist and it's not going to exist
as a result of a sentencing -- the Sentencing
Guideline vehicle is never going to find it.

And so when I'm asked, you know, should
we bifurcate this rule or should we amend this rule or
tweak this rule, I guess I feel a little bit like I've
landed on a square that says you've just encountered a

meteor field, go left or right two moves to avoid it.
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Or you have landed on another square that says go back
two spaces to refuel on Mars because I really think
that the -- that the mission -- that the goal is

that -- is that fictional and it is that imprecise.
And the problem with it is, as Mr. Miklic has sort of
alluded to -- and it's what we've said all along --
you can't take all the factors that go into a just,
fair sentence and you can't -- and you cannot quantify
them and put them into a manual regardless of whether
the manual is few hundred pages or a few thousand
pages.

I also have said in the past and will
say again, based on eight years of experience, that
this scheme is a brilliant attempt to do that. This
is very rational, well thought out. The references
back and forth between different chapters and
different guidelines in an attempt to avoid disparity
and not have different guidelines trip over one
another is really awesome in a sense. I think that if
people -- if we could produce this kind of manual in
some other areas, perhaps, in the Government, we could
take some pride in the product.

The problem is -- I'll give you a
simple example in a case, and until you can deal with

this, you can't really take care of the problem with
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the Sentencing Guidelines. When Trigger Lock was en
vogue and every Federal agent in the Alcohol, Tobacco
and Firearms was tripping over themselves to go to gun
and pawn shops and to find anybody who had a prior
felony by cross referencing with the computer to bring
them to Court to prosecute them because these were,
after all potentially violent offenders, felons who
had guns, what they came up with in some cases, for
example -- and these are cases I actually handled --
was the 62-year-old man with a long record whose
father was 90 years old, had gotten senile and gone
into the Colorado State Hospital and said to his son,
son, I don't need that gun anymore, so go pawn the
gun. He took the gun to a pawnshop and he pawned the
gun. He probably had the gun for an hour. Where is
that dealt with in the Sentencing Guidelines? Where
is that dealt with under the chapter felon with a gun?

What about the young man, another felon
with a gun case, who was living with a woman whose
ex-husband had gone to prison and who -- she needed
money and she decided she wanted to pawn her ex-
husband's gun. So she has my client go with her to
the pawnshop and she was trying to pawn that firearm
at one pawnshop and wasn't successful, so my client

said let me show you how it's done. He negotiates a
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better deal with the next pawnshop. $50 instead of
$10 for the gun. And he signs off that he is, in
fact, the owner of that firearnm.

Those were two cases that were
prosecuted in the U.S. District Court in Colorado.
Nothing in the Guidelines to tell a judge or a
prosecutor or defense lawyer or to allow us even to
deal with the quality and the nature of that criminal
conduct because, on paper, it is a clear-cut
possession of firearm by a convicted felon.

I could -- I could give you so many
examples in the cases of illegal aliens who are
aggravated felons by virtue of the fact that on a
street corner somewhere, they handed a dime bag to
somebody for $25 and now they are going to go to
prison for five or six years, although depending on
what part of the country you're in, you might -- you
might not even see it prosecuted in San Diego the
first time they come back. The second time they come
back, you might see them get a petty offense and the
third time they come back, they might get an illegal
reentry after deportation for a felony, leaving me in
Colorado to argue to the judge well, this time -- this
time, my client has the expectation that he's going to

be treated the same way. And there's almost an
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estoppel type of argument because, in fact, in the
past, the Federal Government hasn't treated this man
as though that prior conviction, that minor drug
distribution was, in fact, an aggravated felony. A
misdemeanor one time and a -- and a two-year felony
one time.

So in any event, I see every day --
every day, I see those types of problems with
Sentencing Guidelines which leads me as a practitioner
to be cynical about the Guidelines, to try to do my
best to represent my client and try to find some sort
of justice for my client despite the Guidelines and by
learning and using the Guidelines scheme and trying to
become as expert as I possibly can in it.

Am I manipulating it? Perhaps I am.

Am I trying to reach a just result for my client? Is
the prosecutor trying to reach a just result for the
people? I think so. And I think the proof of that is
in most of these cases where we come in with these
types of departures and these types of -- of spins on
the facts of the case, judges are willingly signing
off on those plea agreements and sentencing the
defendants accordingly because I think, in fact, the
judges realize the Sentencing Guidelines are much too

harsh and -- and consequently, I think they are
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willing to go along with these plea bargains that we
fashion in some of these cases.

What has the sentencing -- what have
the Sentencing Guidelines wrought in the last eight
years in this district? My experience is a huge body
of case law. I used to think I knew the law. I still
think I know the law. It's just there is this whole
tremendous segment of the law dealing with Sentencing
Guidelines that you couldn't possibly master or know
unless you are having cases dealing with those
particular points and issues.

A lot more people are in prison.
There's no question about that. Statistics bear that
out.

Certainly, there's more uniformity in
sentencing. There's no question about that if that's
the goal.

A lot more time is spent on sentencing.
I do -- offenders now do what we call timekeeper
because Congress wanted to have more feedback on why
defenders were spending more time in general
representing their clients. And it's staggering when
I look back at my week and at my month to search how

much time with each individual client is spent on

sentencing.
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In fact, I think we could point to the
fact that we have a growth in staff as a result of the
Sentencing Guidelines. We've had a need to grow
because we can't handle this many cases due to the
Sentencing Guidelines and not so much the complexity
of the Guidelines, but just the fact of the Guidelines
and how many issues there are to deal with and how the
plea bargaining process has been complicated.

I think also, we have fewer trials as a
result of the Sentencing Guidelines, whether that's
good or bad, because now, there's a much greater
degree of certainty with regard to plea bargaining
and, quite frankly, it doesn't take much to be able to
fashion a plea agreement that will be a lot less harsh
than would be the result if one went to trial under
the Guidelines.

In other words, pre -- in fashioning
the plea agreement, negotiating, we can probably get
the benefit of the doubt on the role or more than
minimal planning, acceptance of responsibility, of
course, and that can have substantial impact on the
ultimate sentence. So that's another byproduct of the
Guidelines.

I've got only a few seconds left. How

are they working generally? Well, we've adapted and,
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of course, we would adapt. It was inevitable. We're
trying to do justice in this district, I think,
despite the Guidelines, but I don't believe that
there's a judge in the United States Federal judiciary
who couldn't fashion a better sentence or who believes
that he or she couldn't fashion a better sentence that
the Sentencing Guideline book can fashion.

And finally, I just want to say this:
I don't think complexity is a problem with the
Guidelines. I think it takes a little time to learn
the Guidelines. The problem, as Mr. Miklic indicated,
is you've got by its very nature not so much
complexity, but you've got a lot of factors that have
to be weighed. You can put on the green eyeshade.
You can work through it relatively easily and that's
why the Guidelines are fairly manageable in that
regard. Thank you.

JUDGE CONABOY: Thank you, Mr. Katz.
Mr. Litt. When you're ready, proceed.

MR. LITT: Thank you, Mr. Chairman.
Members of the Commission. I'm pleased to be here
today on behalf of the Department of Justice to
discuss the Sentencing Guidelines in general and in
particular your efforts to try to simplify them.

Some of what I'm going to say may be
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somewhat familiar to you already from the comments of
our able representative on the Commission, Mary
Frances Harkenrider. That's not because we're robots
all set up here to toe the same line, but because the
Department of Justice really takes its
responsibilities in this area to the Commission, to
the public, to the criminal justice system very
seriously and before we take the position or express
views on this matter, we make sure that they reflect
the views not only of the United States Attorneys and
of the criminal division, but of all other affected
components of the department. And I can attest to the
tremendous amount of time that we and in particular
Mary spent on these issues to really try to give the
questions you raised the serious consideration they
deserve.

I want to begin by emphasizing that, in
our view, the Sentencing Guidelines have really
benefitted the criminal justice system. No longer
does a defendant coming to court face a sentence
that's based on the luck of the draw in the courthouse
and all of us who were practicing criminal law before
the Guidelines know how much of a factor the luck of
the draw could be. Instead, the Guidelines have

brought a reasonable degree of uniformity and
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certainty to sentencing. Not absolute uniformity but
a reasonable degree.

Guideline sentences vary according to
the seriousness of the offense and the criminal
background of the offender. Proportionality of the
sentence to the offense is an important goal. A
defendant doesn't get a benefit because his or her
socioeconomic background is similar to that of the
professionals in the courtroom. Judges still under
the Guidelines have the room to individualize a
sentence by selecting a particular point within the
Guideline, by imposing alternatives to incarceration
where permitted and by departing from the Guidelines
where there is a factor that the Guidelines don't
adequately take into account. But in great measure,
we believe that the Guidelines have achieved their
paramount goal of fairness, predictability and
consistency in sentencing.

There are unquestionably costs that we
have incurred in implementing this systenm. It's much
cheaper and easier to sentence without Guideline
constraints and without worrying about like offenders
are receiving like sentences. We all know that
judges, lawyers and probation officers have had to

become familiar with a brand new body of law, one that
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is still being fleshed out by the Commission and the
courts. Sentencing under the Guidelines is
undoubtedly and inevitably more complex and more time
consuming than under a system of unguided discretion,
but we believe that, by and large, the benefits that
the Guidelines have outweigh these costs. That's not
to say that we believe that the current Guideline
system is perfect, but it is to say, however, that any
effort at simplification or reform of the Guidelines
should not by so doing sacrifice the achievement of
the Guidelines.

We're very grateful that the Commission
has undertaken the study of simplifying the Guidelines
and, as you know, we have been participating and will
continue to participate fully in this effort.

In our view, there are two steps that
the Commission could take that would achieve much in
terms of simplifying the Guidelines process, while
minimally disrupting or changing the system. The
first would be to limit the number of the amendments
that are passed each year and the second would be the
retroactive application of those amendments. Let me
talk briefly about each of them.

In less than ten years, there have been

536 amendments to the Guidelines. The amendments are
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now as lengthy as the Guidelines, themselves. The
drug guideline, 2D1.1 has undergone 37 amendments
since 1988. As Judge Babcock noted, these constant
changes which range from minor clarifications to
farreaching revisions have led to a great deal of
complexity in litigation. Often just as lawyers,
judges and probation officers become comfortable with
one set of amendments, there's another set of
amendments that we have to deal with. And so our
suggestion would be that a paramount way to simplify
the Guidelines process is to reduce the number of
amendments.

I'd like to suggest three specific
things that the Commission could look at in this area.
The first is simply to amend less. This past year
because of its focus on simplification, the Commission
decided to consider very few amendments. And I think
most of us in the criminal justice system applauded
this and would ask for more of the same in the future.

Secondly, we would urge you that in
studying the simplification process to take into
account the complexity the change, itself, introduces
and to recognize the amount of litigation and
confusion that is likely to be engendered simply by a

change in the Guidelines.
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Finally, we suggest that the Commission
might consider, for example, moving to a two-year
Guideline cycle to slow down the process and give the
parties an opportunity to deal with change.

Retroactivity is another issue which we
think the Commission could address. Each time the
Commission adds to the list of retroactive Guideline
amendments, we have to devote tremendous resources to
litigating cases that we all thought were over and
done with. Legal issues that should have been laid to
rest long ago arise again, such as the interaction
between the Guidelines and the mandatory minimum
sentences. The settled expectations of parties and
the Court at the time plea agreements were entered
into may be upset and there is, on occasion, a need to
go back and litigate factual issues years after the
case is long over.

Although the Sentencing Reform Act does
permit the Commission to make Guideline sentence
reductions retroactive, it's not compelled to do so in
all circumstances. And we would urge the Commission
to consider carefully the impact that decisions on
retroactivity have on prosecutors, defendants and the
courts as well as the increase in complexity created

by the addition of retroactive amendments.
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We think that there should be a
presumption against retroactivity. That amendments to
the Guidelines should not be made retroactive unless
there is really a compelling reason to do so and we
strongly urge that whether or not amendments are to be
retroactive be decided at the same time the amendment
is adopted. I think that would really help everybody
in their expectation and their understanding of how
the amendment is going to be applied.

I want -- I know that the Commission
has identified a number of areas of possible Guideline
simplification as the priority for studying during the
1997 amendment cycle. I'nm hot going to comment
specifically on these now. I will be doing so a
little later on some of the other panels. And I look
forward to participating in those panel discussions.
But let me say in general that the Department is
committed to continuing to work with you in
identifying areas of complexity and in assessing the
possible proposed solutions to these areas to see if
we can, in fact, reduce the complexity of the system
without sacrificing the fundamental goals of fairness,
predictability and certainty.

In addition, there are, we think, two

other sources of complexity that we suggest you should
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consider including in your study of simplification.
The first is the multiple counts rule. In our view,
the Guideline related to multiple counts is one of the
most complicated and difficult to apply in the -- in
the Guidelines. I can certainly say my first
acquaintance with the Guidelines came when I was in
defense practice and trying to assess the multiple
counts rules gave me more headaches than anything else
in the Guidelines. And we think that this is an area
that -- that the Commission study -- this topic ought
to be included.

We would also suggest that under the
rubrick of dealing with appellate litigation, you
examine in particular whether or not it's possible to
clarify what issues are open when it -- when a case is
remanded for re-sentencing. This is an area in which
there' is a lot of confusion and frequently engenders
litigation if there is a -- if one issue is -- is
treated by the Court of Appeals and the case is
remanded for sentencing and people try to open --
reopen the whole sentencing to litigate.

As the Commission continues its study
of the Guidelines and possible simplification, you may
well determine that changes are needed in some areas

or that no changes are needed. Or that while changes
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may be needed, they are not worth the disruption that
they would cause to the settled expectations of the
system or, finally, you may determine it's still too
early in the process to assess whether particular
changes are warranted as not.

In any event, we will be pleased to
work with you and hope this is a fruitful and

stimulating process for all of us. Thank you, very

much.

JUDGE CONABOY: Thank you, Mr. Litt. I
might -- I meant to mention to all of you -- and I was
just reminded to do so -- if you wished to supplement

any of the remarks you've made by a written
submission, we'd be glad to hear from you. We'd like
you to get that to us at least by the end of the month
if you would, please.

We didn't determine a time limitation
for questions so supposing we just -- can you set that
for 15 minutes?

MR. NELSON: Yes, sir, I can.

JUDGE CONABOY: Let's see what happens
if we try to do that. We can have questions that last
beyond that. Maybe they won't last that long. Can we
start with Judge Mazzone.

JUDGE MAZZONE: I'd like to make a
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couple of -- ask a couple of questions of Judge
Babcock. More or less observations rather than
questions. Thank you for taking time from your very
busy schedule to come here.

I'd like to ask two questions,
Mr. Babcock. First, if you know, how many of your
criminal cases end up in plea bargains? I know that
the plea rate in Colorado to me is astonishing because
it's 97 percent here and it's only 80 percent in
Massachusetts. So I don't know how you do it, but
what percentage do you believe of your criminal cases
end up in plea bargains?

JUDGE BABCOCK: I can't give you a
percentage, Judge.

JUDGE MAZZONE: Maybe Mr. Miklic can.

MR. MIKLIC: I have the most recent
statistics from the most recent annual report to the
Commission and it reflects that 97 percent of cases
were decided by a plea in Colorado.

JUDGE MAZZONE: How much of that is
reflected in a plea agreement signed by both parties?

JUDGE BABCOCK: Almost all of that.

MR. MIKLIC: I should mention also that
the national average is 92 percent, so Colorado is not

that much higher than the national average. 91.9
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percent was the national average of conviction by
plea. And yes, I think most of them are by plea
agreement.

JUDGE BABCOCK: There are very few
cases that are straight up pleas to the indictment
absent a plea agreement. They are almost all, I would
say, subject to a written plea agreement signed by
both parties.

JUDGE MAZZONE: The second question I
would ask of you is would it help you -- first, let me
go back a step. Sometimes when you work in
Washington, you tend to lose the picture outside. And
when I do talk to my colleagues, I'm struck sometimes
by how differently they view the process. You seem to
have had -- you seem to have accepted the process and
it seems not to have =-- using your words -- burdened
you and you've learned to live with it and work with
1t The key word back ten years or so ago was
evolutionary. And my gquestion to you is how much
attention, really, you pay to what we do in
Washington. In other words, would it help you if we
were to -- by that I mean, do you simply go on having
adopted your rules and adopted your acceptance and
moved along, controlling your docket your own way?

Would it help you at all if we undertook to re-write,
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re-comment, do our commentary again, do our
introductions again, just sort of give you an idea of
what it is that we gathered over the past seven or
eight years, sort of like a five-, six-, seven-year
review on what we've learned and what we have evolved
into? Would you read it if we wrote it? 1Is it
something that would be helpful for you to know and
for everybody else in the panel to know that we really
do think about the issues that Mr. Litt was talking
about, Mr. Katz is talking about? Would it help you
for us to undertake that review and tell you about it?

JUDGE BABCOCK: Of course, I speak only
for myself and not for my colleagues nor for our court
as an institution. When I told you that I had an
affinity for the Uniform Commercial code, it was true.
I found it a very meaningful way in which people could
structure their commercial transactions with certainty
to cross state lines.

The Sentencing Guidelines and the
review that you do propose or the review that you
propose would be of interest to me because I have a --
a bent for looking at the big picture. I would -- I
enjoy seeing how Colorado fits into the national
scheme; whether we are skewed in some fashion one way

or the other, whether it be a chart or graph. Some of
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the materials that Mr. Purdy sent had graphs. I wish
I had more time to study them. It's a time factor.

But yes, I would personally, I think,
benefit from seeing how the system has worked
historically because history gives us perspective
about where we're going in the future.

Your comments about Washington, D.C.
are fraught with all sorts of potential for me to
address in that --

JUDGE MAZZONE: Feel free. I work
there.

JUDGE BABCOCK: -- one of the blessings
of living in Colorado 1is that we are removed
substantially geographically at least from all of the
fallout and the intense feeling that seems to pervade
the Beltway on a day-to-day basis. That has the
advantage of, I suppose, sitting back and looking at
what occurs in Washington, D.C. with some perspective
and it also has the benefit of some insulation from
the slings and arrows of the outrageous fortunes that
occur within the Beltway that seems so important at
the time.

My -- my sense is that what we do here
in Colorado is no different from what judges do in

Montana; Portland, Oregonj; Phoenix, Arizona; El Paso,

BONNIE CARPENTER, CSR, RPR
CARPENTER REPORTING, INC.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

48

Texas; Columbia, South Carolina, wherever. And that
is you give us the law and we try to apply it to the
facts as are presented to us. It's -- and it is a
matter of acceptance. It's the law. And it's our
job. It's our duty. It's our oath to apply the laws
to the facts as we have before us. And we accept
that.

JUDGE MAZZONE: I guess I could just
summarize that, my question. Should -- do you need
anything further from us because --

JUDGE BABCOCK: No, sir.

JUDGE MAZZONE: -- that's what -- I
think that's what the answer is =-- to tell you when
and where and under what circumstances you can depart?
You need more from us or are you confident, do you
have enough to work with right -- what you -- what
you've done, what you've put into your own system?

JUDGE BABCOCK: The Supreme Court in
Koon gave, I think, we trial judges a great tool to
work with. My concern is that the Commission still
has within your power the ability to further constrain
departures by saying where I can't depart.
Departures, I think, are something that I would
welcome a more expansive and expanded area of

discretion in terms of application.
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And in that respect, the other side of
that coin is that the Commission has within its power
the ability to define either areas of encouraged
departure or areas where departure is prohibited. But
I would welcome that expanded area in the area of
departure, yes, sir.

JUDGE MAZZONE: Thank you.

JUDGE TACHA: Let me just see if I can

summarize what I've heard from this panel. It seems
to me three of you saying -- at least three of you are
saying complexity is not the problem. Now, Mr. Katz

and Mr. Miklic sort of seem to say it's the
Guidelines, friends. Mr. Miklic, you pointed to one
area where it seemed to me you were saying complexity
is a bit of a problem and that is in the offense
characteristics.

Is that -- do I read that correctly?

MR. MIKLIC: Well, I was looking at --
at complexity more in a fundamental sense.

JUDGE TACHA: That's what I was getting
at.

MR. MIKLIC: Not that it's difficult
for us to apply. We can do it. And I agree with
Mr. Katz in that. It can be done and it's not to say

that the Guidelines are unclear or that people have to
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struggle to understand what is meant, but it's
complexity in the sense that it's just an -- it's very
mechanical complexity in that sense and that I think
there's too much of a shift of balance towards the
mathematical mechanistic function and not enough
recognition that you have to allow some room for
discretion. So to me, if you get a very mechanistic
system, it's going to be very complex and involved.
That doesn't necessarily mean difficult to apply.
JUDGE TACHA: We have struggled with
what does it mean to simplify and I think I've heard
from all of you in one way or another the problem with
the Guidelines is less the complexity issue and more
as I think you pointed out and you, Mr. Katz, that
it's just the Guidelines and -- and the -- the fetters
that have put upon the sentencing decision. I don't
think you probably want to address this at this point.
If we take this, given that the Guidelines are here
and we take as a given we see no indication in
Congress of a retreat from at least some Guideline
concept, then it seems to me it might be helpful to us
if you thought about specific places within them where
complexity does present a problems. And keep in mind
what I hear Judge Babcock saying and which, by the

way, the Federal Judicial Center found out that
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complexity may mean more -- change may result in more
complexity than any efforts to simplify and specific
examples would help us greatly.

Mr. Litt, I want to ask you a question
that's somewhat pedestrian in nature and self-
interested, but you point out the problem of reopening
a whole sentence on remand after an appellate
determination on a piece of a sentence, I assume.
Perish the thought, but is that more a problem of lack
of precision in the appellate opinion than it is a
problem in the Guidelines? 1It's hard for me to kind
of think how that's a Guidelines problem. It seems to
me it's a remand problemn.

MR. LITT: Far be it for me to
criticize appellate courts.

JUDGE TACHA: Thank you.

MR. LITT: I think it's an area where
the -- where the Commission could, within the scope of
the Guidelines, provide guidance to the courts. I --
I think, obviously, that if in every case an appellate
court was completely precise about what issues were
and were not left open, it would be helpful in that
regard.

JUDGE TACHA: Judge Babcock, is that

your opinion? You have immunity.
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JUDGE BABCOCK: No. The Tenth Circuit
never reverses my sentences. And the reason why they
don't is because I have such able probation officers
working in our court and such able counsel working
with the United States Attorneys office and in
defense. As I -- I have not seen that and I read the
Tenth Circuit opinions and I have not seen that to be
a problem in the Tenth Circuit opinions. The issues
are very narrow by the time they reach the appellate
panel in the first place where there is reversals, for
example, for additional findings and an expression of
reason for exercise of discretion.

The remands say just where and how they
are to address that. So the issue is very narrow as
it goes back. I have not seen that as a problem with
the Tenth Circuit.

JUDGE CONABOY: Mr. Gelacak?

MR. GELACAK: Thank you. One
observation and one question if I could. Mr. Litt, by
way of observation, I can't tell you how pleased I am
to hear part of your testimony this morning because
since I came to the Sentencing Commission, I have been
on a horse about less amendments, a two-year amendment
cycle and while not specifically arguing about
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