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Mr. Chairman and Members of the Commission: 

I appreciate the opportunity to appear before you on behalf 

• 

• 

of the Department of Justice to discuss the sentencing guideline 

amendments the United States Sentencing Commission has recently 

proposed. In my statement today, I would like to highlight a few 

of the most important areas of concern raised by the proposed 

amendments. The Department has also provided a more 

comprehensive set of written comments on the amendments. 

DEPARTMENT OF JUSTICE PROPOSALS -- COLLATERAL ATTACKS ON PRIOR 

CONVICTIONS 

As the Commission is aware, the Department of Justice 

proposed amendments addressing several important areas of concern 

to law enforcement . These areas include increasing the penalties 

for anabolic steroids and certain other controlled substances, 

establishing a guideline for computer fraud and abuse, and 

addressing concerns about firearms sentences. strongly urge 

the Commission to consider these, as well as our other, 

proposals. 

one amendment of great importance to the Department and to 

the justice system involves the problem of collateral attacks on 

prior convictions as they relate to a defendant's criminal 

history under the sentencing guidelines, Amendment 57. Adoption 

of this amendment is extremely important because collateral 

attacks on prior convictions threaten to undermine the entire 

sentencing process. For example, one United States Attorney's 

Office reports that most career offenders in that district attack 
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prior convictions at sentencing and thereby delay the sentencing 

• 

process. In some cases poorly documented prior State convictions 

that may have occurred years before must be considered by the 

federal sentencing court. Delving into the validity of facially 

valid prior convictions is overly burdensome to the sentencing 

process, which ought not be used as a substitute for appeals or 

habeas corpus. Except to the extent the Constitution or a 

statute requires otherwise, a defendant should be precluded from 

raising the alleged invalidity of prior convictions at 

sentencing. 

The problem arises because the current commentary to 

guideline §4A1.2 states: "The Commission leaves for court 

determination the issue of whether a defendant may collaterally 

attack at sentencing a prior conviction." United States 

Sentencing Commission, Guidelines Manual (Nov. 1992). This 

language has been interpreted in some circuits as providing 

sentencing courts with discretion to inquire into the validity of 

prior convictions. United States v. Canales, 960 F.2d 1311 

(5th Cir. 1992); United States v. Jakobetz, 955 F.2d 786, 805 

(2d Cir. 1992) (dicta); United States v. Cornoq, 945 F.2d 1504, 

1511 (11th Cir. 1991); but see United States v. Roman, 960 F.2d 

130 (11th-Cir. 1992), opinion vacated and petition for rehearing 

en bane granted, 968 F.2d 11 (11th Cir. 1992). These courts have 

reached this result despite the contrary inference arguably 

arising from the commission's commentary that sentences resulting 

from convictions that a defendant shows to have been previously 



3 

ruled constitutionally invalid are not to be counted. 
Application Note 6, §4A1.2. 

The proposed amendment would delete the problematic language 
in the commentary to guideline §4A1.2 and clarify that the 
Commission does not intend to confer any right to attack 
collaterally at sentencing a prior conviction or sentence. The 
amendment recognizes, however, that other law may grant 
defendants the right to the collateral attack of prior 
convictions, 21 u.s.c. §851. This recognition obviously 
also includes any constitutional protection defendants may enjoy. 

United states v. Vea-Gonzales, No. 91-30469 (9th Cir. 
February 22, 1993). 

We urge the commission to adopt Amendment 57 with one 
modification. We believe that the amendment (developed by the 
Commission staff) would be improved if it did not include the 

• 

first sentence: "Whether a defendant at sentencing may 
collaterally attack a prior conviction or sentence is a 
procedural matter for court determination." This sentence, which 
is similar to the one that has led to the problematic court 
holdings, is likely to cause confusion and may be construed as 
inconsistent in part with the second sentence. 

ACQUITTED CONDUCT (Amendments 1, 34, and 35) 
The Department strenuously opposes the various published 

proposals to change the definition of relevant conduct in 
guideline §1B1.3 so that acquitted conduct may no longer be 
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considered in determining the guideline range. This change would 

constitute a dramatic departure from the constitutional standards 

courts have historically applied in both pre-guideline and 

·guidelines cases and would reverse a long line of well-settled 

appellate decisions which permit judges to rely on evidence of a 

defendant's conduct relating to charges on which the defendant 

was acquitted at trial. It is also at odds with the Commission's 

fundamental commitment to a modified real offense system by 

preventing the court from sentencing the defendant on the basis 

of conduct which the court finds by a preponderance of evidence 

to have actually occurred. 

Most courts of appeals have held that the Constitution does 

not preclude the use of acquitted conduct for sentencing 

purposes. United states v. Mocciola, 891 F.2d 13, 16-17. 

(1st Cir. 1989); United States v. Rodriguez-Gonzalez, 899 F.2d 

177, 180-182 (2d Cir.), cert. denied, 111 s. Ct. 127 (1990); 

United States v. Ryan, 866 F.2d 604, 608-609 (3d Cir. 1989); 

United States v. Iru2m, 886 F.2d 736 (4th Cir. 1989); United 

States v. Juarez-ortega, 866 F.2d 747, 749 (5th Cir. 1989); 

Yniteg v. 918 F.2d 647, 652 {6th Cir. 1990), cert. 

denied, 111 s. ct. 2055 (1991); United stats v. Fonner, 920 F.2d 

1330, 1332-1333 (7th Cir. 1990); Ynited States v. 897 F.2d 

1444, 1449-1450 {8th Cir.), cert. denied, 111 s. ct. 389 (1990); 

United States v. Ayeri, 922 F.2d 765 (11th Cir,. 1991). These 

rulings are consistent with supreme Court decisions allowing 

acquitted conduct to be introduced in evidence at a defendant's 
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subsequent trial, Dowling v. United States, 493 u.s. 342 (1990), 

and allowing civil forfeiture notwithstanding acquittal on the 

same charges underlying the forfeiture. United States v. 89 

Firearms, 465 U.S. 354 {1984). The broader rules of evidence 

admissible at sentencing, as compared to trial, also militate 

against a bar to using acquitted conduct for sentencing purposes. 

There is surely no unfairness in sentencing a defendant based on 

additional evidence, e.g., obtained from a search whose fruits 

could not be admitted at trial, that clearly shows that the 

defendant engaged in the conduct at issue. 

There are, moreover, additional reasons why changing the 

present rules with respect to acquitted conduct would be unwise. 

First, the change would lead to an undue increase in litigation. 

Frequently, the ·effect of an acquittal is unclear because the 

basis of the jury's verdict cannot be definitively established. 

For example, suppose a defendant and a confederate are charged 

with selling drugs and the defendant with using a firearm during 

and in relation to that crime (18 u.s.c. S924(c)). The defendant 

is convicted of the drug charge but acquitted of the firearms 

offense. Should that mean that the defendant can assert the 

acquittal to successfully resist the government's attempt to 

apply in guideline S2Dl.l for possessing the 

firearm? Not necessarily. The proof at trial may have been weak 

as to whether the firearm belonged to the defendant or to the 

confederate, also present in the room. The doubt may have been 

sufficient to cause the acquittal, but, if that was the basis 
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4lt therefor, not to preclude an enhancement under the guidelines . 

In other cases, the verdicts may simply be inconsistent, for 

example, a case in which the defendant is convicted of aggravated 

bank robbery (18 u.s.c. S2113(d)) for placing life in jeopardy by 

using a firearm, but acquitted under 18 u.s.c. §924(c) for using 

the firearm to commit the robbery. Based on anecdotal 

information from the United states Attorneys, it is our .belief 

that the number of inconsistent verdicts, particularly in drug 

and fraud prosecutions, is growing. In each of these situations, 

if the Commission were to bar the use of acquitted conduct in 

determining the guideline range, difficult litigation would arise 

over the effect of the acquittal-- an increased burden· on the 

already highly complex sentencing process that we think is 
4lt unjustified and .that many courts, we suspect, would not welcome. 

4lt 

Second, a limitation on the use of acquitted conduct would 

likely lead to unwarranted charging and disparity, 

contrary to the goal of the Sentencing Reform Act, and would 

encourage more trials and sentencing hearings. Under the 

proposal, the court would remain obligated to consider conduct 

not charged in the indictment but within the ambit of relevant 

conduct, but could not consider that same conduct if it had been 

charged and resulted in acquittal. Often, the decision whether 

to bring a charge that later results in acquittal will be a close 

one, on which reasonable prosecutors would reach conflicting 

judgments. If the rule on acquitted conduct were changed as 

prpposed, these reasonable but opposing charging decisions by 
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prosecutors would produce markedly different sentences. 

Moreover, the change would create a temptation for prosecutors to 

decline to bring charges that they fear could result in acquittal 

and wait to bring supporting facts to the court's attention at 

sentencing. Likewise, defendants, who are encouraged under the 

current definition of relevant conduct to enter pleas when 

charged with several counts with similar offenses will, if the 

proposed amendment is adopted, have a strong incentive to go to 

trial to try to defeat one or more of the multiple counts, 

thereby increasing the number of trials in the hard-pressed 

justice system. 

For all of these reasons, we strongly urge the to 

reject the superficially appealing but unsound proposals to limit 

the use of acquitted conduct. 

LIMITATIONS ON THE IMPACT OF CONTROLLED SUBSTANCE QUANTITY ON 

OFFENSE LEVEL DETERMINATIONS (Amendments 8, 9 1 39, 48, and 60) 

The Commission has proposed several amendments aimed at 

limiting the impact of drug quantity on the determination of 

offense levels. While drug quantity may not be a perfect measure 

of harm, it reflects both the scope of the activity in which a 

defendant is involved and the resulting harm to society and, 

therefore, should be retained as an important measure of the 

appropriate sentence. Moreover, the Commission has decreased the 

impact of drug quantity on sentencing in large part with its 1992 

amendment of the relevant conduct guideline. The effect of this 
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amendment in many cases is a narrower range of conduct for which 

a defendant is liable for sentencing guideline purposes -- that 

is, a smaller quantity of drugs -- than the scope of the 

conspiracy in which the defendant is involved. 

While we believe that drug quantity is an important factor 

in sentencing and urge the Commission to make no amendments in 

this regard until it can determine the effect of the recent 

relevant conduct amendments, we recognize that the Commission may 

wish to address the view of critics that drug quantity as it now 

affects the determination of sentence still plays too great a 

role. Should the Commission determine that an amendment 

addressing drug quantity is needed, we would not oppose the 

adoption of a narrower version of Amendment a. 
Amendment 8 amends the drug trafficking guideline, §201.1, 

• 

to provide that if a defendant qualifies for a mitigating role 

adjustment, the base offense level shall not be greater than 

level 32. It also amends the mitigating role guideline, §3Bl.2, 

to describe more specifically the characteristics of a defendant 

subject to a mitigating role adjustment in sentence. 

Amendment 8, which places the cap at a level sufficient to 

accommodate a 10-year mandatory minimum sentence, would be 

acceptabl!_to the Department if the following conditions are met. 

(1) The proposed cap on the sentence should apply only 

to minimal, but not minor, participants. Providing an extra 

benefit to offenders at the highest offense levels should be 

limited to the least culpable among this group . 
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(2) If the Commission adopts the level 32 cap for 

minimal participants, it is essential that it also approve 

Amendment 60. This amendment, proposed by the Department, 

precludes a role reduction for drug defendants whose 

relevant conduct subject to the drug-trafficking guideline 

consists only of drug quantities in their actual possession. 

For example, a person who transports two kilograms of crack 

cocaine for a large drug enterprise trafficking in much 

greater quantities should not receive the benefit of a role 

reduction if his relevant conduct is limited to the two 

kilograms. such a defendant's participation is not minor or 

minimal when viewed in light of his relevant conduct, which 

itself reflects a reduction for the defendant's role in the 

joint activity. 

By barring ·a role reduction for such offenders, 

Amendment 60 would also prevent application of the level 32 

cap. Thus, offenders who possess controlled substances in 

such large quantities that their offense level is above 

level 32 on the basis of the amounts they actually possess 

would neither receive a mitigating role reduction nor 

benefit from the proposed cap. This result is appropriate 

for Qtfenders entrusted by drug organizations with large 

quantities of controlled substances. We recommend adoption 

of proposed amendment 60 rather than proposed Application 

Notes 6 and 7 in Amendment 8 to deal with this issue since 
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amendment 60 is clearer and more comprehensive in its 

approach. 

Even if the Commission does not adopt the proposed cap 

for minor or minimal participants, it should adopt 

Amendment 60 since the principle that a defendant does not 

play a minor or minimal role when his relevant conduct is 

limited to the drugs in his possession is an important one 

under the current drug guideline scheme. One technical 

correction needed is that, as printed, amendment 60 

incorrectly amends guideline §2Bl.2, rather than S3B1.2. 

(3) Another condition for our acquiescing to the 

adoption of Amendment 8 is that the Commission bar a 

defendant from receiving a mitigating role adjustment if he 

possessed or had ready access to a firearm or other 

dangerous weapon or if he engaged in assaultive or violent 

behavior. In addition, the mitigating role adjustment 

should be precluded for an offender who directed or induced 

another participant in this regard. Amendment 8 establishes 

this preclusion in a more limited form -- only for those who 

possess or have ready access to a firearm or who direct or 

induce another participant to possess a firearm. 

__ (4) The final condition is that the Commission retain 

current Application Notes 2 and 4, which Amendment 8 

proposes to delete from the commentary to guideline S3B1.2. 

Note 2 states the Commission's intent that the downward 

adjustment for a minimal participant be used infrequently • 
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Deletion of this language will be taken as a signal that the 

Commission intends a broadened application of the role 

reduction guideline, despite the more direct description of 

mitigating role that is Likewise, the Commission 

should preserve existing Application Note 4, which 

ordinarily bars a role reduction for a defendant who has 

received a lower offense level by virtue of being convicted 

of an offense significantly less serious than warranted by 

his actual criminal conduct. 

Amendment a, as modified, would address the concern that 

drug quantity drives sentencing to too great an extent while 

avoiding unnecessary and radical changes in the guidelines. We 

oppose Amendments 9, 39, and 48, which contain a number of 

objectionable features. The most notable is that Amendments 9 

and 39 create a cap of level 36 for drug quantity applicable to 

all offenders, regardless of their role in the offense. Drug 

traffickers would have no disincentive to deal in huge quantities 

of drugs since they could do so with impunity for the excess 

above level 36 amounts. Amendment 39 also makes further 

adjustments to the drug quantity table that are problematic in 

their relationship with mandatory minimum provisions. Under the 

at reducing sentences, amounts that would 

require imposition of a mandatory minimum would fall in a range 

that barely accommodates the mandatory minimum. By placing the 

guideline maximum at a level very close to the mandatory minimum, 

this scheme provides the courts with little discretion to set the 
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sentence within a reasonable range in recognition of factors not 

specified in the guidelines or to take into account the range of 

drug quantities subject to the same offense level. It also 

precludes reduction for mitigating role in the offense or 

acceptance of responsibility for those defendants whose drug 

quantities are at or just above the mandatory minimum amounts. 

We are also particularly troubled by the proposed role-in-

the-offense adjustments in Amendments 9, 39, and 48. For 

example, Amendment 9 proposes a 4-level reduction for a defendant 

who did not own or sell drugs, did not exercise decision-making 

authority, did not finance the·operation, and did not use 

relevant special skills. The effect of this proposal be an 

automatic reduction for drug couriers, regardless of the measure 

of their relevant conduct. Drug couriers are essential to the 

operation of a drug-trafficking organization and play a central, 

rather than a minimal, role in the offense. The amendment is 

also contrary to Amendment 60, discussed earlier, which denies a 

mitigating role adjustment to defendants whose relevant conduct 

consists of the drugs in their actual possession. In addition, 

Amendment 39's proposed 6-level decrease for "significantly 

minimal" participants would lead to endless litigation over the 

between "significantly minimal" and "minimal" 

participants and would invite disparity. Creating another level 

of role in the offense is a complication the guidelines do not 

need. Finally, the proposed caps below level 32 in Amendment 48 

for minor and minimal participants trafficking in substances 
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subject to mandatory minimum sentences are unacceptable. our 

willingness to accept any cap is limited to its being set no 

lower than level 32 -- which is consistent with the 10-year 

mandatory minimum. 

We favor Amendment 39's proposed increases in guideline 

§201.1 for the use of a firearm or other weapon and the 

defendant's leadership role in a large organization and believe 

that these increases would have validity under the current 

structure of guideline §201.1. 

DRUG MIXTURES (Amendments 10 and 49) 

Amendments 10 and 49 would amend the commentary to 

guideline §201.1 to address uningestible portions of drug 

mixtures. Amendment 10 would exclude for sentencing purposes 

"uningestible, unmarketable portions," while Amendment 49 would 

exclude "portions of a mixture that are uningestible or 

unmarketable." Both proposals would exclude materials that have 

to be separated from the controlled substance before the 

controlled substance can be used. 

We do not object to the concept of excluding uningestible, 

unmarketable portions of a drug mixture but believe there is a 

need for clarification and further amendment. First, the opening 

statement of Application Note 1 provides that a mixture or 

substance for purposes of guideline §201.1 "has the same meaning 

as in 21 U.S.C. §841." The Commission is not in a position to 

make this assertion and then to provide a guideline definition 
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that the courts may or may not accept for purposes of application 

to the statute. The courts, for purposes of applying statutory 

penalties, may not agree with the Commission's determination of 

· what portions of a mixture should be included or excluded. The 

Commission is in a position only to dictate the application of 

the sentencing guidelines, not the statutory penalties. This 

sentence should be deleted. 

Next, the use of a suitcase to which cocaine is bonded, for 

example, reflects a sophisticated means to avoid detection. The 

Commission should provide a guideline enhancement to reflect this 

added culpability. An increase would provide uniformity in 

recognizing the added culpability of sophisticated means but 

would not make the sentence dependent upon the weight of the 

substance used in this endeavor. 

In addition, the amendment should clearly provide that the 

exclusion applies only to drug mixtures which are both 

uningestible and unmarketable. If a mixture containing 

uningestible portions is, nevertheless, marketable under the 

expectation that the purchaser will perform a simple function to 

extract the controlled substance for use, the entire weight 

should be included. In this regard, the direction to exclude 

portions that have be separated from the controlled substance 

before use is inconsistent with the "uningestible, unmarketable" 

language and should be deleted. Similarly, portions that are not 

marketable, for example, because of their need for refrigeration, 
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should be included if they can be ingested. We recommend the 

following commentary to address these concerns: 

This exclusion applies only to mixtures which are both 

uningestible and unmarketable. Therefore, if a mixture 

is marketable but is not ingestible because, for 

example, of adulterants or other components of the 

mixture, the entire mixture will, nevertheless, be 

included for sentencing purposes. 

We also recommend the addition of commentary to recognize 

that the weight of the controlled substance may be determined by 

extrapolating from the weight of a sample of the mixture from 

which the controlled substance has been extracted. Without this 

language, the courts may incorrectly infer a requirement that the 

entire quantity of the controlled substance be extracted -- an 

approach that would be overly burdensome to the Drug Enforcement 

Administration, which has to perform some extractions with the 

use of harmful solvents. Moreover, the commentary should state 

that once the controlled substance is extracted, it need not be 

in "pure" form. We suggest the addition of the following 

commentary: 

In calculating the sentencing weight of the controlled 

the court may extrapolate the total quantity of 

the controlled substance based on the quantity extracted 

from a sample of the mixture. After exclusion of the 

uningestible, unmarketable portions, the substance included 

in the sentencing weight need not be the "pure" controlled 
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substance. Rather, any substances that are normally 

included with marketed mixtures of the controlled substance, 

and that were, therefore, likely to have been with the 

controlled substance before it was combined with the 

portions to be excluded, are included in the "mixture" for 

sentencing purposes. 

Finally, we recommend specifying that LSD on blotter paper, 

sugar cubes, or other similar "carriers" are examples of mixtures 

not subject to the exclusion of uningestible and unmarketable 

portions. This amendment would prevent defense arguments that 

the amendment in question encompasses such LSD cases. 

MONEY LAUNDERING (Amendment 20) 

The Commission has proposed a sweeping amendment of the 

money laundering guidelines, SS2S1.1 through 2S1.4. The 

amendments would substantially lower the penalties for many money 

laundering offenses, even very pernicious ones, and send a 

dangerous signal that money laundering is merely an 

inconsequential extension of the unlawful activity that produces 

the dirty funds. This message is at odds with actions by 

Congress, which has treated money laundering as a serious offense 

that is wholly distinct from the underlying unlawful activity. 

Moreover, money laundering, subject to a 10- or 20-year penalty 

depending upon the offender's intent, is an offense that 

threatens our nation's financial institutions and, therefore, our 

economic well-being, by involving these institutions in 
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transactions rooted in unlawful conduct. The Department 

vigorously opposes the proposed amendments. 

• 

• 

The amendment of guideline S2Sl.l would reduce the offense 

level for many money laundering offenses to a level equivalent 

to, or slightly above, the level applicable to a fraud offense 

involving the amount of money laundered. That is, money 

laundering would be treated in a manner generally consistent with 

fraud. This decrease would apply to both money laund.ering 

related to white collar offenses and money laundering related to 

a myriad of other serious offenses, such as arms violations, 

murder for hire, and other violent crimes. In many cases the 

amendment would also reduce the offense level for money · 

laundering related to drug trafficking, which now starts at 

level 23 or 26, under guideline S2Sl.l, and 22, under 

guideline S2Sl.2, and increases depending on the amount of funds 

laundered. The only cases generally spared from reduction are 

those in which the money launderer committed the unde.rlying 

unlawful activity and the offense level for that activity is 

equal to or greater than the currently applicable money 

laundering offense level. 

In our view, the motivation for the suggested change in 

large part relates to "receipt and deposit" cases -- that is, 

cases in which the money laundering conduct is limited to 

depositing the proceeds of unlawful activity in a financial 

institution account identifiable to the person who committed the 

underlying offense. We believe that these cases are but a small 
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segment of the universe of money laundering and that recent 

caselaw developments, as well as internal Department of Justice 

pros ecution guidelines, have cured many of the problems of the 

' past . The overall approach of the money laundering sentencing 

guidelines should not be revised because of these cases, nor do 

we believe that other cases that have been cited as non-serious 

money laundering dictate sweeping amendments. However, we 

acknowledge that "receipt and deposit" cases, when correctly 

identified, may more appropriately be sentenced at a different 

level. 

To this end, we have recently submitted a proposal that 

would carve out "receipt and deposit" cases from current 

treatment under guidelines S2Sl.l and 2S1.2 (copy attached). 

Under our proposal money laundering offenses for which the 

underlying activity did not involve controlled substances, a 

crime of violence, firearms, or certain other offenses would be 

sentenced at 8 levels above the level established by the fraud 

table in guideline S2Fl . l corresponding to the value of the 

funds . The proposal specifies further conditions : the money 

laundering conduct must have been limited to the deposit of non-

currency proceeds into a domestic financial institution account 

that is clearly identifiable as belonging to the person who 

committed the specified unlawful activity . The principal reason 

for the limitation to "non-currency" proceeds is that currency is 

the most dangerous form of proceeds from the standpoint of 

enforcement of the money laundering laws since, once deposited 
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into an account with other funds, there is no ability to trace it 

back to the specified unlawful activity which generated it. our 

proposed treatment of this class of cases is identical to the 

Commission's proposal relating to the class of cases subject to 

the most lenient treatment. However, our proposal preserves 

current offense levels for cases which do not fall within the 

exception, such as cases that involve further money laundering 

conduct. Thus, our proposal reduces the "shock" to the system 

that a wholesale, and unnecessary, revision of the money 

laundering guidelines would bring. We urge you to consider our 

proposed amendment, as well as the appendix to this statement, 

which sets forth more fully the reasons for our opposition to the 

proposed money laundering amendments. 

The appendix also highlights our concerns regarding the 

proposed amendment of guidelines SS2S1.3 and 251.4, addressing 

transaction reporting and currency and monetary instrument 

reporting. The Department had submitted a proposal to harmonize 

disparate treatment of the various offenses that fall within 

these guidelines. The Commission's proposal, while it brings 

about harmony, produces substantial and inappropriate reductions 

in offense levels. Reporting requirements relating to financial 

transactions and the movement of currency and monetary 

instruments are critical to curbing money laundering and enabling 

investigators to trace unlawful proceeds. Proposals to reduce 

sentences in this area should be rejected as inconsistent with 
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the goal of deterrence of both reporting offenses and money 

laundering in general. 

SUBSTANTIAL ASSISTANCE MOTIONS (Amendments 24, 31, and 47) 

The Commission has proposed several amendments to policy 

statement S5K1.1 to eliminate the prerequisite of a government 

motion for departure below the applicable guideline range to 

reflect a defendant's substantial assistance in the investigation 

or prosecution of others. In addition, the Commission has 

invited comment whether to eliminate the requirement of a 

government motion in the case of a first offender, where no 

violence was associated with the offense. 

We strongly oppose these amendments. Even if one agreed 

with the concept of allowing a defense motion over the objection 

of the prosecutor, amending the existing policy statement would 

be a mistake. As the Commission knows, Congress has provided by 

statute that a government motion to reduce a sentence based on 

cooperation is required for situations in which the cooperation 

occurs after sentence is imposed (Rule 35, F. R. Crim. P.) and 

where reduction would mean lowering the sentence below a 

mandatory minimum (18 u.s.c. §3553). It is difficult to imagine 

that congress could have intended a system in which a government 

motion is required in these circumstances but not in the 

situation currently addressed by policy statement S5K1.1. Thus, 

in our view, the appropriate forum to consider this issue is 

Congress, hot this Commission, since the Commission's policy 
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statement requiring a government motion is consistent with the 

Congressional scheme. 

Moreover, on the merits the published proposals are unsound. 

For one thing, they will result in increased numbers of (if not 

indeed routine) requests by defendants for reduction in sentence 

and can, therefore, be expected unduly to burden the courts. 

Defense attorneys will feel pressured by future claims of 

ineffective assistance of counsel to file such motions and will 

accordingly argue for reduction in many unwarranted cases. In 

addition, no one disputes that the prosecutor is in the best 

position to determine whether a defendant has provided 

substantial assistance in investigating or prosecuting others. 

This is reflected by the fact that, under the terms of the 

proposed amendments, the court would still have to give 

substantial weight to the government's evaluation of the 

defendant's conduct from the standpoint of 

assistance. In addition, we point out that the government has an 

incentive to seek substantial assistance reductions where 

warranted in order to encourage defendants to cooperate. It is 

not in prosecutors' long range interests to fail to file such 

motions where justified by the facts. 

the current policy statement properly limits 

reduction of sentence based on a defendant's substantial 

assistance to cases in which the government has filed a 

substantial assistance motion, the prosecutor's discretion in 

filing such motions is not unlimited. The Supreme Court held in 
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Wade v. United States, 112 S.Ct. 1840 (1992), that federal 

district courts "have authority to review a prosecutor's refusal 

to file a substantial-assistance motion and to grant a remedy if 

they find that the refusal was based on an unconstitutional 

motive ..• say, because of the defendant's race or religion." 

Id. at 1843-1844. 

For all these reasons, we strongly urge the Commission to 

reject the proposed amendments to policy statement S5K1.1. 

FRAUD AND THEFT (Amendments 5, 6, 7, 37, 38, 45, and 65) 

The commission has requested comments on whether adjustments 

should be made to the loss tables in the fraud and theft . 

guidelines, and whether the loss tables provide appropriate and 

adequate punishment for the loss categories included. Several 

alternative approaches are provided for consideration. 

A major change proposed in Amendment 5 would delete the 

"more than minimal planning" adjustment from the fraud and theft 

guidelines and the use of "sophisticated means" from the tax 

guidelines and replace them with a two-level increase in the loss 

tables. As we have stated in the past, the Department opposes 

elimination of "more than minimal planning" from the fraud and 

theft In our experience, the extent of planning is 

an important indication of the seriousness of a crime . 

Particularly if a defendant is caught early in a fraud scheme 

before substantial losses are amassed, it may be impossible to 

establish a significant loss from the fraud, but eminently 
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• feasible to show the extent of "planning". Losses are also 

extremely difficult to document in complex schemes to defraud and 

are thus unaccounted for in many cases because of defendants' 

. successful efforts to hide the scope of illegal activity. 

If the Commission decides to eliminate the enhancement for 

"more than minimal planning," the Department strongly favors the 

proposal to increase by two levels the base offense level of the 

fraud and theft guidelines. We would not oppose a related two-

level decrease if the defendant proved the offense constituted a 

single, opportunistic act that did not involve "more than minimal 

planning". 

We have substantial concerns about the proposed gradual 

increase in offense levels in the loss tables to replace "more 

• than minimal planning". Since the proposed two-level adjustment 

for "more than minimal planning" does not actually occur until 

the losses are greater than $40,000, the proposal effectively 

lowers by two levels (in the $2,000 to $5,000 range) and one 

level (in the $5,000 to $40,000 range) the offense levels for 

• 

many crimes in which the "more than minimal planning" adjustment 

had been previously applied, such as crimes which may have been 

discovered early and did not have a large dollar amount assigned 

to them, and those many "smaller" crimes that did involve "more 

than minimal planning". 

In addition, we fail to see the logic of eliminating from 

the tax guidelines the use of "sophisticated means" to avoid 

discovery of the nature or extent of the fraud. We view the use 
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of offshore bank accounts, shell corporations, etc., as factors 

which can be easily identified and which greatly increase the 

seriousness of the crime and defendants' culpability warranting 

increased punishment. Rather than being eliminated, the use of 

"sophisticated means" should be retained in the tax guidelines 

and added to the fraud and theft guidelines. 

The Department supports the proposal to increase the loss 

tables for the offense levels with "extremely high loss amounts". 

As we have testified before, this change is absolutely necessary 

to reflect Congressional intent in raising the maximum sentences 

for a number of fraud and theft offenses. We also favor making 

the increases in offense levels steeper as the amount of loss 

increases . 

We also recommend that the offense level for fraud be 

calculated on the basis of the higher of the amount of gain or 

loss resulting from the offense. In many of the Department's 

fraud cases, there is no dollar loss associated with the crime, 

but there is a gain to the defendant, which should be considered 

in the calculation of the offense level. 

In our experience, the use of dollar loss as a primary 

indicator of the seriousness of the offense often underestimates 

the extent of the crime and the damage to individuals and 

society. Defendants can do great harm without creating large 

dollar losses, and the same monetary loss to a bank or an elderly 

pensioner has a vastly different impact. There are numerous 

cases in which there is no dollar loss associated with the crime, 
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such as those involving false identification documents and fraud 

cases charging mislabeling, loan fraud, and other types of 

misrepresentations . 

In many other cases it is difficult to quantify the losses . 

In food, drug, and medical fraud cases, monetary losses often do 

not reflect the potentially significant negative health risks 

caused by defendants such as pharmacists who distribute outdated, 

unapproved or ineffective drugs, or veterinarians who distribute 

drugs that leave harmful residue in food. In other cases losses 

may be impossible to prove, such as fraudulent schemes which 

involve poor records or an obscure paper trial but may affect 

many victims. Therefore , we strongly support the addition of 

specific offense characteristics to reflect harm other than 

dollar losses. ·The types of harm identified by the Commission in 

proposed Amendment 7 are appropriate and should be further 

refined and adopted. A general statement as in proposed 

Amendment 6 that an upward departure may be warranted if the 

sentence understates the actual harm, by· itself, is not 

sufficient. 

The guidelines do not adequately reflect the seriousness of 

fraud affecting multiple victims, such as telemarketing fraud. 

Rather than eliminating the enhancement in the fraud and theft 

guidelines proposed in Amendment 5 for cases involving more than 

one victim, we recommend adding specific offense characteristics 

that would increase the offense levels as the number of victims 

increases. This change recognizes the increased societal harm 
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that occurs when numerous people are victimized, and the 

significantly heavier burden on the criminal justice system in 

investigating and prosecuting the crime and establishing 

restitution for victims, as well as on business and commerce, 

such as in telemarketing cases, when large numbers of people 

resolve never to trust a telemarketer, legitimate or otherwise. 

The Commission has asked for comments in Amendments 37 and 

65 on whether the fraud guidelines should be amended to include 

the risk of loss as a factor in determining the guideline range 

when the amount of risk is greater than the amount of the actual 

or intended loss. The Department believes this proposal is a 

good idea to cover fraudulent loan application cases and other 

cases such as, for example, defendants who, in their role as 

individual sureties on government contracts, use fraudulent 

assets as security for payment and performance bonds, and thus 

present a substantial risk of loss if the government is forced to 

collect against the bonds for a contractor's default. Increasing 

the emphasis on risk of loss is also of crucial importance in 

environmental cases. The risk of loss should also encompass 

risks to the public health caused by schemes to market drugs, 

medical devices and foods which are capable of causing serious 

harm. 

The Department strongly opposes lower sentences for 

defendants who did not personally profit from the crime as 

proposed in Amendment 38. Fraud is frequently made possible and 

prolonged by people participating in it if only to keep their 



• 

• 

• 

27 

jobs. Downward departures for them are unwarranted. If a person 

decides to engage in criminal activity, he or she should not 

benefit at sentencing merely because the government is unable to 

identify the monetary incentive that led the defendant to commit 

the crime. The proposed amendment would lead to litigation over 

the wages and benefits of employees to learn if they profited 

financially from the offense, hardly a fit subject for a 

sentencing hearing. 

TAX OFFENSES (Amendments 21 and 41) 

We have not addressed in our testimony today the proposed 

changes to the tax guidelines, on which a representative ·of the 

Internal Revenue Service will be testifying. The Department 

supports the IRS's approach, and we have submitted a fairly 

extensive analysis of the proposed tax amendments in our written 

comments. However, if the Commission has any questions for the 

Department about the proposed tax guideline amendments, we are 

prepared to respond in writing to the Commission's inquiries . 

DEPARTURES FOR A COMBINATION OF OFFENDER CHARACTERISTICS 

(Amendment 29) 

Amendment 29 addresses offender characteristics that the 

Sentencing Commission has identified as not ordinarily relevant 

to determining whether a sentence should be outside the 

guidelines. Such factors include age, education, employment 

record, family ties, and military record. See United States 
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Sentencing Commission, Guidelines Manual, Chapter Five, Part H 

(Nov. 1992). The amendment proposes that such factors, although 

not ordinarily relevant to departure, may, nevertheless, be 

considered if they, "alone or in combination, are present to an 

unusual degree and are important to the sentencing purposes in 

the particular case." Since the factors enumerated may currently 

be considered as grounds for departure in extraordinary cases, 

the real impact of the proposal relates to cases in which the 

factors in question are present in combination with other 

factors. That is, the amendment proposes that factors the 

Commission has already identified as ordinarily irrelevant to 

departure become the basis for departure because of their 

cumulative effect. 

We strongly oppose this amendment because it could seriously 

erode the goal of ·the sentencing Reform Act of 1984 of 

unwarranted sentencing disparity. The commission has wisely 

identified a group of factors that likely would bring about a 

great deal of disparity if ordinarily relied on as bases for 

departure. For example, one sentencing judge may determine that 

a defendant's recent graduation from a university is a basis for 

a downward departure to a probationary sentence while another 

judge may_find that a similar defendant's university degree and 

future opportunities render his unlawful conduct more blameworthy 

and, therefore, inconsistent with downward departure. Under the 

current policy statement education is not ordinarily a ground for 

departure, and both defendants would be subject to the same 
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guideline range. More importantly, both defendants would be 

subject to the same guideline range as an offender not fortunate 

enough to have received a higher education. However, the 

· proposed amendment would allow the judge intent on departure to 

take into account such factors as the defendant's young age, his 

strong family ties, and some other factor, such as prior public 

service work -- in combination with his recent university 

graduation -- to order a downward departure even though no single 

factor would have provided a basis for it. 

In .short, the amendment invites disparity of exactly the 

sort the Sentencing Reform Act instructs the Commission to avoid: 

favorable treatment for offenders with higher socio-economic 

status. See 28 u.s.c. S994(d). The proposed "combination of 

• factors" basis for departure is but a thinly veiled disguise for 

this favorable treatment. If the Commission addresses the effect 

of a combination of factors at all, it should adopt a contrary 

amendment to dispel the notion that a combination of irrelevant 

factors can somehow become relevant. 
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APPENDIX 

Money Laundering is an international crime which has reached 

epidemic proportions. In 1990, the G-7's Financial Action Task 

Force (FATF) estimated the United States• share of international 

drug proceeds to be $100 billion; other estimates put this figure 

at closer to $200 billion. The Federal Bureau of Investigation 

estimates that when drug money laundering is combined with other 

major types of money laundering, the figure for money laundered 

in the United States annually may be as high as $300 billion. 

The money laundering statutes were drafted with the intention of 

reaching the flow of proceeds from this whole spectrum of illegal 

activity, from narcotics offenses to white collar crime, to 

terrorism, organized crime and environmental crime. 

Because this is the first time that the Commission has 

reviewed the money laundering guidelines, we believe that a full 

explanation of the consequences of the pending proposal is 

appropriate, in light of the drastic effect the proposal would 

have on sentences in money laundering prosecutions. The 

Commission's proposal (Amendment 20) would markedly reduce the 

base offense levels for laundering of white collar crime 

proceeds, in even its most pernicious forms, as well as for 

professional drug money launderers. 1 

1WhiTh most of our discussion focuses on the non-narcotic 
area, it is important to note that the proposed amendment could 
significantly reduce sentences for some professional drug money 
launderers, who usually are not involved in the underlying drug 
offenses and therefore would not be sentenced under S2Sl.l(a) (1) of 
the proposed amendment. This is the case in several of the recent 
Operation Polar Cap prosecutions . such cases are the kind of 
offenses that S 1956 was aimed at, and are the cases which arguably 
should merit the strongest punishment under the guidelines. 
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The principal law enforcement agencies fight i ng money 

laundering -- the Federal Bureau of Investigation, the Drug 

Enforcement Administration, the Customs Service, the Internal 

Revenue Service, and the Postal Service, as well as the Financial 

Crimes Enforcement Network -- are in agreement that the United 

States has, proportionally, the worst money laundering problem in 

the world. The United States money laundering problem and 

response go beyond drugs to non-narcotic and white collar crime 

offenses. 2 Indeed, the United States leads the international 

law enforcement community in enforcement of all types of money 

laundering. Primarily through its participation in the FATF, the 

United states has emphasized to the domestic and international 

financial community the critical need for comprehensive money 

• laundering enforcement, and has been in the forefront of an 

initiative to broaden the scope of anti-money laundering programs 

• 

to include the proceeds of non-narcotic as well as narcotic 

offenses . Many other countries have anti-money laundering laws, 

but they often do not prohibit the laundering of proceeds of non-

narcotic related crimes. our initiative to broaden the scope of 

money laundering enforcement would be severely impacted by the 

message that our domestic enforcement aimed at white collar 

criminals is in retreat. 

The Department of Justice strongly opposes Amendment 20. 

However, we acknowledge that a modification of the current 

2There are presently 103 
"specified unlawful activity." 
related. 

predicate crimes constituting 
Of these, only ten are narcotic 
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guidelines may be appropriate to address a small class of money 

laundering cases popularly known as "receipt and deposit'' cases, 

• 

which seem to be the area of greatest concern under the current 

· guidelines. Accordingly, the Department, by letter of March 2, 

1993, forwarded to the Commission a proposed alternative 

amendment (also set forth as an attachment hereto), which we 

believe addresses this class of cases. We urge the Commission to 

adopt our alternative approach, rather than to completely rewrite 

the current guidelines, as proposed in Amendment 20. 

The Department of Justice opposes the published proposal, 

drafted by the Commission Staff's Working Group on Money 

Laundering ("Staff"), on fundamental philosophical grounds. Our 

fundamental difference lies in the interpretation of the 

congressional intent giving rise to the money laundering 

statutes. In our view, Congress created the money laundering 

statutes, set the maximum penalty at 20 years, and created the 

avenue of forfeiture, not merely to deal with what the Staff 

casts as "facilitating" activity, but to remedy completely 

separate conduct requiring severe punishment: 

The purposes of s. 2683, the Money Laundering 
Crimes Act of 1986, are: To create a Federal offense 
against money laundering; to authorize forfeiture of 
the profits earned by launderers; to encourage 
finanPial institutions to come forward with information 
about money launderers without fear of civil liability; 
to provide law enforcement agencies with 
additional tools to investigate money laundering; and 
to enhance the penalties under existing law in order to 
further deter the growth of money laundering. 

s. Rep. No . 433, 99th Cong., 2d Sess. 1 (1986). Congress said, 

• in essence, that criminals are to be punished routinely for their 
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underlying criminal conduct, but if they further attempt to have 

use of their proceeds, they should expect to be punished even 

more severely, as a separate and distinct crime has been 

committed. 

Moreover, contrary to the more lenient treatment for white 

collar criminals proposed in the Staff amendment, Congress did 

not create two money laundering statutes, one with harsh 

consequences for those who launder narcotic proceeds and one more 

lenient for white collar criminals. Congress created 

statute, with penalties for the launderers of profit of specific 

white collar offenses as severe as those imposed on narcotic 

money launderers. 3 Over time Congress has added to the list of 

non-narcotic specified unlawful activity, has never subtracted, 

and continues to reach out for ways to strengthen money 

laundering enforcement in the white collar arena. 4 Indeed, this 

is in part a response to law enforcement reports which suggest 

that organized crime and drug trafficking organizations are 

inserting their narcotics proceeds into "legitimate" businesses 

3The present Sentencing Guidelines set the base offense level 
for S 1956 money laundering with the intent to promote specified 
unlawful activity at 23, and at 20 for all other intents. By 
contrast, the proposed amendment would drop the base offense level 
for non-narcotics related money laundering to 8 plus the number of 
offense revels from the table in S2F1.1 {Fraud or Deceit) 
corresponding to the value of the funds. 

4As recently as October 1992, Congress added food stamp fraud, 
violations of the Foreign Corrupt Practices Act, and theft from the 
mail to the list of specified unlawful activity, and also amended 
S 1956 {and by reference, S 1957) to include transactions which 
involve the proceeds of kidnapping, robbery, extortion and bank 
fraud offenses which occur outside the United States. 
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and layering their assets with proceeds of subsequent white 

collar offenses, rendering the nature of the funds virtually 

indistinguishable as narcotics or non-narcotics related proceeds. 

The theoretical basis for the Commission's proposed 

amendments was set forth in an october 1992 Staff Report, which 

stated that the Commission's initial decision to set high base 

offense levels for money laundering "was presumably based on the 

general conclusion that 18 u.s.c. §1956 would apply only to 

relatively serious offenses." See Staff of the Sentencing 

Commission, Report on Information Gathering and Initial Findings, 

at 17 (October 14, 1992) (Money Laundering Working Group) 

(hereinafter referred to as "Staff Report I"). According to the 

Staff report, the Commission, at that time "did not have the 

benefit of settled judicial interpretations of key terms because 

the applicable statutes had only recently been enacted . 

these statutes are very broad, and it appears they may be being 

applied somewhat differently than the Commission anticipated." 

Staff Report I at 16. Although the first part of this statement 

may be true, the now-settled judicial interpretations of the key 

terms, however broad, do not justify the arbitrary distinctions 

in money laundering conduct set forth in the proposed amendment 

nor the wholesale dismantling of the money laundering penalties 

to address anomalous fact patterns. 5 

5Among the arbitrary distinctions drawn in the proposed 
amendment is the identification of "sophisticated" money 
laundering. The most pernicious forms of money laundering are 
accomplished by relatively unsophisticated means. For example, 
recent raids on the Cali cartel, in Colombia, resulted in the 
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The Staff's philosophical view, evidenced by its use of 

language in Staff Report I, a subsequent report dated November 

10, 1992, and in the Commentary to the proposed amendment, is 

that only §1956 concealment and promotion cast as reinvestment in 

future specified unlawful activity (SUA) are "actual" money 

laundering. All other ·statutory bases for prosecution are 

denigrated by the Staff proposal, which would provide little 

punishment beyond that imposed for the underlying offense . 6 

Indeed, in an ambitious attempt to merge the present §2S1.1 

(which applies to §1956) and §2S1.2 (which applies to S1957), the 

proposal sets one level for money laundering and purports to 

provide enhancement for the §1956 intents . However, only two of 

the four §1956 intents are included -- promotion and concealment 

--the rest of the 20-year offense is ignored. 7 In addition, 

discovery of bags full of postal money orders. Another seriously 
damaging method of money laundering is the use of electronic 
transfers. Neither of these methods can be said t ·o be particularly 
"sophisticated." Moreover, we contend that the Commission Staff • s 
attempt to define "sophisticated" will have to be modified in each 
amendment cycle. 

6 In addition, depending on the outcome of another proposed 
amendment --to the fraud guideline (S2F1.1) --which would delete 
the 2-point enhancement for "more than minimal planning" in favor 
of a new fraud table which factors in planning, the money 
laundering base offense levels may end up equal to an underlying 
fraud offense. If "more than minimal planning" is not incorporated 
into the table, 11 8 plus the number of offense levels from the 
table" is in many cases the same as the S2F1.1 fraud offense level, 
because as presently drafted, the 2-point enhancement is 
unavailable to the money laundering calculation. 

7The four basic intents set forth in 18 u.s.c. S 1956 are: 

(A) (i) with the intent to promote the carrying on of 
specified unlawful activity; or 
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the proposal enhances punishment for §1956(a) (2) ( i nternational 

transportation of illegal proceeds out of the country), but 

ignores the plain language or the statute which prohibits 

transportation in or out of the country. 

• 

• 

The Department of Justice contends, therefore, that the 

proposal draws contours around §1956 -- with this and other 

distinctions that are merely arbitrary -- in a manner which 

Congress did not intend and which ignores the methodology of 

money laundering. 

In our view, the basis for the Staff's conclusions is the 

flawed view that money laundering is "simply incidental" to the . 

underlying offense which gives rise to the profit laundered. 

Staff Report I at 1 . This view is based, we believe, on a 

misconstruction of the concept of "merger." By way of example , 

the classic merger problem is illustrated in United States v. 

Johnson, 971 F . 2d 562 (lOth Cir. 1992), a case in which money 

laundering charges were brought relating to the wire transfer of 

money from fraud victims to the defendant. The same wire 

transfers which gave rise to the money laundering charges also 

(ii) with intent to engage in conduct constituting 
a violation of section 7201 or 7206 of the Internal 
Revenue Code of 1986; or 

--(B) knowing that the transaction is designed in whole or 
in part --

(i) to conceal or disguise the nature, the location, 
the source, the ownership, or the control of proceeds of 
specified unlawful activity; or 

(ii) to avoid a transaction reporting requirement 
under State or Federal Law. 

-------
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formed the basis for wire fraud offenses which were charged 

substantively and as specified unlawful conduct. The Tenth 

Circuit held that the wire transfer of the money from victim to 

· defendant was merely the completion of the underlying offense, 

and could not form the basis for money laundering charges, since 

the funds do not take on the character of "proceeds" until they 

are received by the defendant. 8 

It is our position that at the time the Staff reports were 

drafted, much of the charged conduct9 which gave rise to its 

conclusion that money laundering is "incidental to" the' 

underlying conduct consisted of "merged" transactions, which are 

now properly addressed in the case law and the Department of 

Justice prosecution guidelines. To the extent that we can agree 

• that any financial transactions are "incidental to" the 

underlying offense, it is only in this category of "merged" 

• 

transactions, which the case law makes clear do not constitute 

money laundering. To the extent that the Staff reports go 

further to suggest that all subsequent transactions in illegal 

proceeds are "incidental to" the underlying conduct, this 

conclusion is simply wrong. 

in Johnson noted the distinction between the wire 
transfer scenario and the case where a defendant first obtained the 
funds and then deposited them himself. The court noted that the 
latter transaction would clearly have violated S 1957. This issue 
is discussed further, infra. 

9The statistical, rather than analytical nature of the case 
analysis provided in the Staff reports does not reflect information 
necessary for proper analysis of the merger issue. 
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For example, Staff Report I cites three cases in support of 

its conclusion that the courts of appeals are interpreting the 

statutory requirement "intent to promote" in an overbroad manner. 

- See Staff Report I at 9. One case cited, United States v. 

Johnson, is discussed above, and does not support the Staff's 

conclusion that judicial interpretation of "intent to promote" is 

overbroad. To the contrary, in finding that loan payments 

permitted the illegal enterprise to continue to maintain office 

space, the court also found, as discussed above, that only 

transactions subseguent to the crediting of wire transfers to the 

defendant's bank account could properly be charged as 

"reinvested" profit. 971 F.2d at 570. 

Similarly, in United States v. Skinner, 946 F.2d 176 (2d 

• Cir. 1991), another case cited in Staff Report I, the intent to 

promote was supported by defendant's transfer of drug proceeds to 

her supplier, in what amounted to payment on a line of credit. 

Although the facts of Skinner are somewhat anomalous, in that the 

defendant was paying for the very first in a series of 

contemplated shipments of drugs, it is clear that all later 

• 

transfers of drug proceeds to her supplier for additional 

shipments would unquestionably qualify as reinvestment promotion 

in the manner contemplated by both Congress and the Commission. -
The third and last case cited in Staff Report I, United 

States v. Montoya, 945 F.2d 1068 (9th Cir. 1991), is a case which 

is intended to fall within the exception the Department of 

Justice herein proposes. In Montoya, a California state senator 
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was charged with promoting his acceptance of bribes based on his 

deposit of a check into his personal bank account. The Ninth 

Circuit held that this deposit promoted the carrying on of 

specified unlawful activity -- the bribe -- because "Montoya 

could not have made use of the funds without depositing the 

check." 945 F.2d at 1076. No other indicia of money laundering 

activity were found to be present. By virtue of the Court's 

interpretation of the conduct as promotion, in this case, the 

defendant was subject to the harshest of the sentencing 

guidelines. As set forth below, the Department of Justice's 

alternative amendment proposes to draw an exception for promotion 

cases such as Montoya, as well as other types of fact patterns 

more typically charged under 18 u.s.c. Sl957, where there are no 

further indicia- of money laundering activity beyond the deposit 

of the proceeds and where certain other elements are present. 

The excepted group .of cases is treated in the of 

Justice alternative proposal at the base offense level proposed 

by the Staff. 

In our view, a large portion of the fact patterns which are 

the focus of the Staff's proposed amendment have, since the time 

of its initial study, already been addressed and remedied. That 

is to sayL-a portion of the fact patterns examined fall into the 

"merger" category addressed by cases such as United States v. 

Johnson, and these cases can no longer be charged as a matter of 

law. 
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To provide uniform application in charging transactions 

chronologically close to the underlying conduct, the Department 

of Justice instituted internal prosecution guidelines, which took 

effect on October 1, 1992. The guidelines state, in pertinent 

part: 

cases Involving Financial Crimes: In any case where 
the conduct to be charged as "specified unlawful 
activity" under SS1956 and 1957 consists primarily of 
one or more financial or fraud offenses, and where the 
financial and money laundering offenses are so closely 
connected with each other that there is no clear 
delineation between the underlying financial crime and 
the money laundering offense, no indictment or 
complaint may be filed without prior consultation with 
the Money Laundering Section [of the Criminal 
Division]. 

U.S. Attorneys' Manual 9-105.000 (October 1, 1992). 

We believe that the internal guidelines, and the 

• developments in case law in the past year relating to white 

collar based money laundering, have already eliminated a large 

portion of the problems addressed by the Staff. However, the 

• 

Staff reports also take issue with fact patterns commonly 

described as "receipt and deposit," as exemplified by the . Montoya 

case. 

In "receipt and deposit" cases, the funds received by the 

defendant arrive in the form of a check and once received are 

subsequently deposited into a bank account. This is a correct 

application of the money laundering statute. However, the 

Staff's analysis appears to take the view that such cases reflect 

transactions which are easier to trace and should not, therefore, 

be sentenced in the same category as other types of cases. This 
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conclusion is acceptable only in certain cases where no further 

indicia of money laundering are present, as explained below. 

Most disturbing is the Staff's focus on the "receipt and 
deposit" fact patterns as justification for wholesale revision to 
the guidelines. We are willing to address "receipt and deposit" 

cases, by carving out an exception which leaves undisturbed the 

sentencing levels of "heartland" money laundering cases; we 

oppose most strongly the notion that all money laundering cases 

should be affected by what we believe to be a small subsection of 

fact patterns. 

The Staff's position, stated, is that "incidental" . 
money laundering, including deposit of criminal profit into 

readily identifiable bank accounts, creates "little additional 

harm to society beyond that reflected in the underlying offense." 

staff Report I at 1. The Department of Justice, joined by the 
Treasury Department, takes issue with this view, because the 

insertion of criminal profit into the banking stream, in and of 
itself, causes harm to society. Moreover, prosecution of 
offenses committed at what is in the law enforcement community 

referred to as "the placement stage" is critical, because the 

first placement of funds creates the most serious potential harm. 

Once inserted into the banking stream, it can be moved, 
concealed andjor reinvested with far less chance of detection. 

The Treasury Department's Financial Crimes Enforcement 
Network (FinCEN), in a July 1992 report entitled "An Assessment 

of Narcotics Related Money Laundering" (hereinafter referred to 
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• as the "FinCEN Report"), stated that the "placement stage" was 

the point at which the money laundering process is most 

• 

• 

vulnerable. Although the report focuses primarily on narcotics 

· and currency, these observations have general application, 

including the emphasis placed on the danger of permitting 

launderers to move through the placement stage and into the 

"layering stage": 

In the layering stage, the launderer attempts to 
separate the proceeds from their illicit origin as much 
as possible by moving them through a complex series of 
financial transactions. The launderer hopes thereby to 
make the connection more difficult, if not impossible, 
to trace. With the placement stage completed 
successfully, the proceeds have been converted to a 
non-cash form and can therefore be more easily and 
rapidly manipulated. There are obviously a large 
number of options available for the launderer; however, 
the amount of layering used will usually depend on how 
quickly the profits need to return to their owner and 
on the "visibility" of original placement activity. 

FinCEN Report at 23. 

Among the options available to the launderer, once the 

illicit funds are placed into the banking stream, is use of the 

electronic communication network of banks to move the funds. 

This is the most serious danger in permitting the launderer --

whether his profit originates in narcotic-related or non-narcotic 

activity -- to insert his profit into the banking stream: 

The use of wire transfers is probably the most 
imporlEant technique used for layering illicit funds in 
terms of both the volume of money that can be moved and 
the extent to which transfers occur. The technique is 
preferred because launderers can get funds to their 
destination rapidly. Size of the transfer is usually 
not a constraint. The United states does not restrict 
the amounts that may be transferred electronically into 
or out of the country, nor does it require reporting of 
transactions between accounts or financial 
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institutions. After the funds have been transferred 
several times, especially when done successively, 
tracing them back to the source is difficult. 
Transferring the funds through foreign countries 
electronically adds a further complication in that 
there are often no means for law enforcement to follow 
the trail quickly through the maze of foreign banking 
laws and regulations. 

FinCEN Report at 24. None of this activity is possible until 

funds are inserted into the banking system. We contend, 

therefore, that dismissing the placement stage as "mere deposit" 

and concluding that deposit causes no harm to society is a 

serious mistake. 

Even assuming, arguendo, that money laundering fact patterns 

demonstrate variant levels of conduct, we view it as illogical to 

set the level for all money laundering at the lowest possible 

level, as opposed to the approach in the present guideline, which 

focuses on high levels, in recognition of Congressional intent in 

the creation of a 20-year offense. The Staff justifies its 

recommendation to lower the levels on a statistical analysis of 

approximately 200 cases. Their analysis of this limited sample, 

even if accepted, reflects only 25 percent of the cases to be 

within the category it classifies as less serious cases . 

Lowering the base levels in all cases, based on 25 percent of the 

cases, is unjustified even on the assumption (which we dispute) 

that the staff's statistical sampling is valid. 

First, the statistical basis is questionable. The 

methodology for selection of cases is defendants actually 

sentenced under S2S1.1 and S2Sl.2, in fiscal year 1991. However, 

• in our view examination of reported cases or, for that matter, 
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indicted cases is insufficient. To be fair, the universe of 

cases under examination must include cases where plea 

negotiations resulted in pre-indictment resolution of these 

charging issues, as well as situations in which the early 

exercise of discretion (even at the investigative stage) reflects 

the recognition of the issues presented by the Staff. 10 

Second, the 200 or so cases presented (in a statistical rather 

than analytical format) are not capable of interpretation of 

relevant facts. Both analyses must be performed to conclude that 

limits on the exercise of prosecutorial discretion are warranted. 

Enforcement in the white collar money laundering area is 

relatively new, with many of the cases only now reaching the 

level of appellate review. However, the Criminal Division of the 

Justice Department has consulted in cases whose facts reveal that 

money laundering in white collar cases is no less pernicious nor 

• 

unsophisticated than in the narcotic area. 

In a case recently indicted in New England, the defendant 

set up an elab.orate pyramid of fraudulent bank loans, constantly 

reinvesting the proceeds of successive false loan applications 

10we strongly take issue with the suggestion that any 
component of the Department of Justice has a policy of threatening 
money laundering prosecution in order to coerce pleas. Where the 
possibility of money laundering prosecution is discussed in the 
course of plea negotiations, all such discussions are grounded on 
the good faith belief that such prosecution has basis in fact and 
law. Department of Justice policy, under what is commonly called 
"The Thornburgh Memo," dictates charging decisions and plea 
bargaining practices consistent with the "most serious readily 
provable offense." See "Principles of Federal Prosecution," 
USAM 9-27.000. See also Bordenkircher v. Hayes, 434 u.s. 357 
(1978). 
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into repayment on prior loans. The Government has charged money 

laundering under a promotion theory, alleging that the continuous 

reinvestment of proceeds permitted the defendant to build a 

larger and larger fund of illicit profit -- ultimately the 

defendant caused transfers totalling millions of dollars and 

seriously endangered the health of a savings bank -- and 

permitted him to keep increasing the fund with each successive 

loan, without detection, by satisfying the prior bad .loans. 

Clearly this is a case requiring severe punishment, not merely 

based on the sum of all its pieces -- the fraudulent loans. 

Rather, the punishment should reflect the severity of the money 

laundering scheme which both nourished and obscured the · 

operation. 

similarly, · in a recently indicted case in the southwest, a 

real estate developer and his attorney are charged with 

defrauding the Federal Deposit Insurance Corporation {a judgment 

creditor by reason of the previous failure of a savings and loan) 

by transferring real estate belonging to the developer into his 

girlfriend's name, in anticipation of bankruptcy, and moving the 

funds through the use of various escrow accounts and cashier's 

checks to conceal its origin. Clearly, this activity, as well, 

goes the scope of activity "incidental to the 

underlying crime," and is activity Congress intended to reach 

with punishment beyond that of the underlying crime. 

It is not true, therefore, that the money laundering 

statutes are "being applied somewhat differently than the 
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• Commission anticipated" or to suggest that most white collar 

money laundering i s merely a fragment of the underlying crime. 

Although the Staff may be able to cite anomalous fact patterns 

which reflect a variance of application, we believe that the 

recently promulgated money laundering guidelines evidence the 

Department's commitment to uniform application, particularly in 

the area of financial crimes . 

In contrast to the pending proposal, the Department's 

alternative proposes to leave undisturbed the offense level for 

money laundering, except in certain cases defined by a strict set 

of parameters. The elements of the parameters are: 

1) The specified unlawful activity did not involve a matter 

of national security or munitions control, a risk of serious 

• bodily injury or death, a crime of violence, a controlled 

substance or precursor chemical. or a firearm or explosive: The 

lower guideline range is not available to defendants who launder 

• 

the proceeds of these serious crimes. We do not view this 

limitation as controversial, in that it relates to a serious 

class of offenses. 

2) The money laundering conduct was limited to deposit: We 

have drawn a bright line at the point of deposit, because we seek 

to address only that portion of the Staff's concerns which 

relates to fact patterns where the completion of the underlying 

offense and the commencement of money laundering are blurred 

no more, no less. That is to say, we do DQt agree with the 

staff's suggestion that money laundering is a "facilitation" 
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crime or that it is merely a method for the f i nal accomplishment 

of profit. Money laundering is a who l l y separate crime . 

This bright line approach also reflects our concern with a 

critical misunderstanding with respect to concealment. The 

defense bar has argued that any number of subsequent transfers 

should be given more lenient treatment, so long as they involve 

bank accounts which clearly relate to the defendant. This is 

more a tracing/ forfeiture concept, and ignores all but the 

"fictitious names" theory of concealment. 

3) Deposit into an account which is clearly identifiable as 

belonging to the person(s) who -committed the specified unlawful 

activity: The Staff reports acknowledge that concealment, 

particularly through the use of fictitious names or nominee 

accounts, is the most egregious form of money laundering. There 

is insufficient recognition, however, of other pernicious forms 

of concealment employed by some defendants who use their own bank 

accounts. All forms of concealment must be ineligible for the 

exception. This issue is best explained by illustration: 

In a recent case in the Northern District of Florida, the 

lead defendant pleaded guilty to concealing the movement of 

illegal proceeds through the fraudulent use of "consulting fees" 

to mask the transfer of the illegitimate profit. Co-defendants 

pleaded guilty to fraudulently obtaining public contracts 

(despite an earlier debarment of the lead defendant) through the 

use of nominee companies. The lead defendant received his 

profits from these contracts by creating a sham consulting 
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• company in his wife's name and the fiction of "consulting fees." 

Although each transfer in the series could be traced to the 

defendant, the creation of the fictitious services was designed 

to conceal his ownership of the funds from the time they were 

received by companies covertly under his control and to provide a 

false "legitimate" cover for his illegal activities. 

similarly, in a case recently indicted in a midwestern 

district, the concealment charged relates to the creation of 

false "legitimate" business transactions to mask an illegal drug 

operation. In that case, the defendant had been enjoined from 

selling certain chemicals because the volume and manner in which 

he sold them indicated that they were being used for illicit 

purposes. He evaded the injunction and continued to sell the 

• chemicals by fraudulently representing that his company had been 

sold to a family member. The fictitious "sale" of the business, 

and monthly payments made pursuant to the sham sale agreement, 

were designed to give an aura of legitimacy to payments of profit 

• 

for illegally distributed precursor chemicals. The transactions 

were designed to conceal the defendant's ownership of the funds 

from the time they were received by the company covertly under 

his control. 

In both cases, the defendants argue that there was no money 

laundering because the funds involved in the transactions in 

which the defendants engaged could be traced to their possession. 

This argument overlooks the case law which holds that concealment 

is not limited to the use of fictitious names and nominee 
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accounts. See, United States v . Lovett, 964 F.2d 1029 

(lOth Cir . 1992) (defendant's purchase of an automobile for the 

purpose of inducing his brother's silence was sufficient to 

establish concealment); United States v. Edgmon, 952 F.2d 1206 

(lOth Cir. 1991), cert. denied, 1992 U.S. LEXIS 4643 (1992) (son 

passes proceeds to father, who uses the funds to purchase land in 

his own name, then borrows against the property and passes loan 

proceeds back to son) . 

Thus, transferring money in the defendant's own name is not 

necessarily benign nor non-concealing, and the use of his own 

name should not open the door to an unlimited number of 

transfers. The exception we propose only extends to fact 

patterns where the first transfer after receipt (i.e., deposit) 

converts the funds to a more liquid form, completely available 

for use. The exception should only be available to defendants 

who: (1) deposit checks into the account of the _person who 

committed the underlying offense, and (2) engage in no further 

transactions which constitute money laundering offenses. 

4) Non-currency: We expect that some will take issue with 

our limitation of the exception to non-currency. It will be 

argued that the "mere deposit" of currency is the same as "mere 

deposit" <?.! a check. currency cases are different for the 

following reasons: 

a) currency is the genesis of all money laundering 
enforcement, equivalent to the paramount concern with 
narcotics-related cases; 

b) the problems relating to currency have induced the 
development of an entire body of statutes and regulations 
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which address the problem, prosecuted and administered with 
great vigor by the Departments of Justice and Treasury; 

c) numerous studies on the public record (most notably the 
FinCEN Report, referenced above) discuss the critical nature 
of the "placement stage" of currency. The goal of 
laundering currency is to get it into the banking stream and 
financial community, both to make it appear legitimate and 
because once it is placed in the financial system, it is 
normally "gone" -- wire transferred to places unknown and 
untraceable as proceeds; 

d) although the Department of Justice does not encourage 
charging concealment based solely on the use of currency, we 
do acknowledge the "self-concealing" nature of currency and 
the problems attendant thereto. Although bank records might 
otherwise permit tracing of the defendant's ownership of the 
funds (the Staff's purported concern), there is no ability 
to trace currency back to the specified unlawful activity; 
and 

e) there can be no question of merger where currency has 
been received. Unlike checks, which must ultimately be 
negotiated at a financial institution before the underlying 
funds can be accessed, currency is already in a useable 
form, and any subsequent use of the currency is a completely 
separate transaction after it is received. 

5) The use of a domestic financial institution: We 

believe, consistent with the Staff reports, that the use of 

foreign banks and foreign bank accounts is an offense 

characteristic undeserving of lenient treatment. 

6) First-party money launderer: The exception is limited 

to offenders who deposit their own proceeds; it is not intended 

to extend to the "professional money launderer" (a third 

party).ll __ Again, this is to ensure that the exception only 

11The Commentary to our proposed alternative discusses the 
third-party depositor, such as a spouse, who, knowing that the 
funds were derived from unlawful activity, willfully deposits the 
funds into the banking stream, but does so using an account 
identifiable as belonging to the person(s) who committed the 
specified unlawful activity. If the individual engages in no 
further money laundering conduct (i.e. , all subsequent transactions 
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applies to the small-time offender who commits a crime (which, if 

all other elements of the exception are established, will likely 

be the gravamen of the offense) and puts the money in the bank. 

If the defendant induces a third party to deposit the money into 

• 

• 

an account not belonging to the defendant, a layer of concealment 

(a nominee account) has been added and the defendant should not 

be entitled to the exception. Moreover, the defendant has 

involved another individual in his scheme. However innocent the 

third party might be, this does not entitle the original offender 

to more lenient treatment. Similarly, the third party with 

knowledge sufficient to establish money laundering is not 

entitled to lenient treatment if that person knowingly to 

lend his or her identity to unlawfully derived funds . 

Put in terms of the Staff's expressed concerns, the 

exception is only available to those who deposit the funds 

"incidental to" the underlying offense. This, by definition, 

does not include the third party who, with knowledge sufficient 

to establish money laundering, joins in after the underlying 

offense is complete, for the purpose of giving his or her name to 

the proceeds. 

do not indicate an intent which would violate S 1956; are "for 
legitimate_purposes" in amounts under $10,000, and therefore do not 
violate S 1957; and do not violate Title 31 currency reporting 
requirement) and all the other elements of the exception are 
present, such an individual is eligible for the lower offense 
level. 

similarly, in the corporate setting, an employee who, for the 
benefit of a corporate defendant, causes the corporation to deposit 
ill-gotten gains into an account clearly identifiable as belonging 
to the corporation, will be eligible for the exception. 
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In conclusion, therefore, if the Commission believes that 

there has been a sufficient showing to warrant a change in the 

guidelines to address the small category of cases identified as 

· problematic, we believe that the Department's proposed amendment 

is far preferable to the pending proposal. Rather than a 

wholesale restructuring of the guidelines to address a limited 

number of cases, the Department's proposal addresses the problem 

directly by adding a special instruction to be followed in these 

cases. Further, our proposal retains the present guideline 

levels which properly reflect the serious nature of money 

laundering offenses, while allowing for a lower guideline level 

in the limited category of less egregious cases. 

The Proposed Amendments to SS2Sl.3. 251.4 

• Finally, we wish to address the proposed amendments to 

• 

S2Sl.3 and §251.4, relating to currency reporting requirements. 

Published along with the Commission's proposal is an alternative 

amendment previously submitted by the Department of Justice. The 

structures of the two proposals are similar with respect to 

harmonizing the guidelines treatment of violations involving 

various currency transaction reports required by law (i.e., the 

currency Transaction Report (CTR), the Currency and Monetary 

(CMIR), and IRS Form 8300), because the three 

types of reports are similar in purpose, and comparable 

violations involving currency reporting should be treated 

similarly. The proposals disagree, however, on the issue of 

appropriate base offense levels • 
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Under the current guidelines, the base offense level is 13 

for CTR (reports by financial institutions of currency 

transactions in excess of $10,000) and Form 8300 (reports filed 

_by trades and businesses) violations, when either is coupled with 

structuring and/or misrepresentation {5 where there is no such 

additional act). The base offense level is 9 for CMIR offenses 

(reports of transportation of currency in excess of $10,000 in or 

out of the United States) . 12 Section 2S1.4 was created in 1991 

in order to treat CMIR offenses differently: 

(T]his amendment creates an additional offense 
guideline (S2S1.4) for offenses involving Currency and 
Monetary Instrument Reports (CMIR). Currently, such 
offenses are covered by §2S1 . 3, which deals with all 
currency transaction reporting requirements. CMIR 
violations are committed by individuals who, when 
entering or leaving the country, knowingly conceal 
$10,000 or more in cash or bearer instruments on their 
persons or in their personal effects and knowingly fail 
to file the report required by the u.s. Customs 
Service. Such criminal conduct is sufficiently 
different from the other offenses covered by S2S1.3 to 
merit treatment in a separate guideline. 

However, the separate treatment was aimed at the following 

circumstance, which was deemed to be peculiar to border crossing 

offenses . At the time of the 1991 amendment, there was a split 

in the Circuits over how to apply S2S1.3 in the CMIR context, 

because the usual fact pattern involved a failure to file a CMIR 

and a negative response to the routine inquiry of the Customs 

official as to whether there was something to declare. some of 

the Circuits held that the negative response was part and parcel 

12aoth sections call for an enhancement of 4 levels where the 
defendant "knew or believed the funds were criminally derived." 
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of the non-filing (therefore, a base offense level of 5); other 

Circuits held that the negative response was a misrepresentation 

(therefore, a base offense level of 13). The amendment was 

intended to resolve the dispute by creating a separate guideline 

(S2S1.4) setting the base level at 9. 

• 

We have proposed that the CTR, Form 8300, and CMIR offenses 

be brought back under one heading in the Sentencing Guidelines (a 

proposed new guideline is attached hereto), setting the base 

offense level at 9 for willful failure to file, and preserving 

the base offense level of 13 for structuring or filing a form 

containing a material misrepresentation or false statement. An 

application note is proposed to resolve the CMIR issue, which 

sets the base level at 9 for the mere denial of reportable 

assets, in response to routine questioning at a border crossing. 

The level 5 would remain to cover all other willful violations of 

regulations (no change). 

We believe that the Staff's proposal to lower the penalties 

overall signals a serious retreat in the area of currency 

enforcement an area too closely linked with narcotics 

trafficking to merit more lenient treatment at this time. 

currency has traditionally been, and continues to be, the medium 

of narcot!£s profit. For all the reasons set forth above with 

respect to currency enforcement, we find the arguments put forth 

- - - ----- ----
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by the Staff to be unpersuasive. Therefore, we respectfully 
oppose the Commission's proposed amendments. 

Attachments 



DEPARTNENT OF JUSTICE PROPOSAL 

2Sl.l is amended by r edesignating subsection (c) as 

subsection (d) a nd inserting the following aft er s ubsection (b): 

"(c) Special Instruction for Certain Forms of Money 

Laundering 

(1) Notwithstanding subsections (a) and (b), the 

offense level shall be a ·plus the number of 

offense levels from the table in §2Fl.l 

corresponding to the value of the funds if-

(A) the defendant was convicted under u.s.c. 

§1956(a)(1)(A)(i), (a)(2)(A), or (a)(3) (A); 

(B) the specified Wllawful activity did not 

involve a matter of national security or 

munitions control, a risk of serious bodily 

injury or death, a crime of violence, a . 

or precursor chemical, a 

firearm, or an explosive; and 

(C) the money laundering conduct was limited to 

the deposit of non-currency proceeds of 

specified unlawful activity into a domestic 

financial institution account that is clearly 

identifiable as belonging to the person(s) 

who committed the specified unlawful 

activity." 

The Commentary to is amended by inserting the following at 

• the end thereof : 



.. 
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"The lowe r o ffens e l e vel provided b y the specia l ins truction 

i n s ubsection (c) i s r eserved for offenses which meeL t he 

specified criteria. First, the count of conviction for money 

laundering must have been for a violation of 18 u.s.c. 

§1956(a) (1)(A) (i), (a)(2)(A), or (a)(3) (A), relating to an intent 

to promote specified unlawful activity. If the defendant was 

also convicted under one of the other provisions of section 1956 

for the same conduct, the reduced offense level provided by 

subsection (c) does not apply. Next, the underlying unlawful 

activity must not have involved a matter of national security or 

control, a risk of serious bodily injury or death, a 

crime of violence, a controlled substance or precursor chemical; 

• firearm, or an explosive. Finally, the money laundering 

conduct must have been limited to the deposit of non-currency 

proceeds into a domestic financial institution account, and the 

account must be clearly identifiable as belonging to the 

person(s) who committed the specified unlawful activity. For 

example, a defendant vho deposits a check constituting the 

proceeds of his or her spouse's specified unlawful activity into 

the spouse•s account would qualify for the reduced offense level 

of subsection (c) if all the other limitations are present. 

The term "money laundering conduct" as used in 

subsection (c)(1)(C) is not limited to the conduct comprising the 

offense of conviction but includes .transactions which are part of 

the same course of conduct or common scheme or plan as the 

of conviction and which themselve s independently 



a ny money laundering o;fens e. The withdrawal of 

proceeds does no t cons t itu t e mone y launderi ng conduct unless 

c a rried out in a manner that would violate a money launde ring 

s tatute (see, 18 U.S.C. §1957 regarding withdrawals and 

other trans actions in an a mount over $10,000). The refore, the 

withdrawal of the proceeds for legitimate purposes , such as the 

payment of living expe nses , in a manner that does not constitute 

money laundering conduct is consistent with application of the 

reduced offense leve l of s ubsection (c). However, if there are 

indicia of further money laundering by the defendant 

involving the proceeds deposited into the account, the higher 

offense levels provided in subsections (a) and (b) apply." 

Section 2S1.2 is amended by redesignating subsection (c) as 

s ubsection (d) a nd ins erting the following after subsection (b): 

"(c) Special Ins truction for Certain Forms of Money 

Laundering 

(1) Notwithstanding subsections (a) and (b), the 

offense level shall be 8 plus the number of 

offense levels from the table in §2F1.1 

corresponding to the value of the funds if--

(A) the specified unlawful activity did not 

involve a matter of national security or 

munitions control, a risk of serious bodily 

injury or death, a crime of violence, a 



4 • controlled substance or p r ecursor c hemical , a 

f irearm , o r a n explosive ; and 

(B) the money l a undering conduct was limited to 

the deposit of non-currency proceeds of 

specified unlawful activity into a domestic 

financial institution account that is clearly 

identifiable as belonging to the person(s) 

who committed the specified unlawful 

activity." 

The . Commentary to S2S1.2 is amended by inserting the following at 

the end thereof: 

• "The lower offense level provided by the special instruction 

in subsection {c) is reserved for offenses which meet the 

specified criteria. -First, the underlying unlawful activity must 

not have involved a matter of national security or munitions 

control, a risk of serious bodily injury or death, a crime of 

violence, a controlled substance or precursor chemical, a 

firearm, or an explosive. Next, the money laundering conduct 

mus t have been limited to the d e posit of non-currency proceeds 

into a domestic financial institution account, and the account 

must be clearly identifiable as belonging to the person(s) who 

committed the specified unlawful activity. For example, a 

defendant who deposits a check constit.uting the proceeds of his 

or h e r spouse 's s pecified unlawful activity into the spouse's 

• 
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411bccount would qualify for the reduced offe ns e l e ve l of 

s ubsectio n (c ) i f a ll the o ther limita t i ons are present. 

The term "money laundering conduct" as use d in 

subsection (c)(l)(B) is not limited to the conduct comprising the 

offense of conviction but includes transactions which are part of 

the same course of conduct or common scheme or plan as the 

offense of conviction and which themselves inde pende ntly 

establish any money laundering offense. The withdrawal of 

proceeds does not constitute money laundering conduct unless 

carried out in a manner that would violate a money laundering 

statute (see, 18 u.s.c. §1957 regarding withdrawals and 

other transactions in an amount over $10,000). Therefore, the . 

411rithdrawal of the proceeds for legitimate purposes, such as the 

payment ·of living expenses, in a . manner that does not constitute 

money laundering conduct is consistent with application of the 

reduced offense l e vel of subsection (c). However, i f there are 

indicia of further money laundering activity by the defendant 

involving the proceeds deposited into the account, the higher 

offense levels provided in s ubsections (a) and (b) apply." 

• 
---- -·----- ------
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§2$1. 3. 

Proposed Guideline (Changes a ppear in bold.): 

Failure to Report Monetary Transactions; Structuring 
Transactions to Evade Reporting Requirements 

(a) Base Offense Level: 

(b) 

(1) 13, if the defendant: 

(A) structured transactions to evade 
reporting requirements; or 

(B) knowingly filed, or caused another to 
file, a report containing materially 
false statements; or 

(2) 9, for a willful failure to file; or 

(3) 5, otherwise. 

Specific Offense Characteris tics 

(1) If the defendant knew 
funds were criminally 
increase by 4 levels. 
offense level is less 
to level 13. 

or believed that the 
derived property, 
If the resulting 

than level 13, increase 

(2) If the defendant knew or believed that the 
funds were intended to be used to promote 
criminal activity, increase by 4 l evels . If 
the resulting offense leve1 is less than 
level 13, increas e to level 13. 

(3) If the base offense level is from (a){1) or 
(a)(2) above and the va lue of the funds 
exceeded $100,000, increase the offense level 
as specified in §2S1.1(b) (2). 

(c) Special Instruction for Fines --

* * * * * 
Commentary 

Statutory Provisions: 26 U.S .C. §§ 7203 and 7206 (if a willful 
violation of 26 U.S .C. § 6050I or in connection with a return 
required under 26 u.s.c. § 6050I); 31 U. S.C. §§ 5313, 5314, 5316, 
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5322, 5324 . For additional statutory provision{s), see Appendix 

A (Statutory Index) . 

* * * * * 

Background: 
* * * * * 

A base offense level of is provided for those offenses 

where the defendant either structured the transaction to evade 

reporting requirements or knowingly filed, or caused another - to 

file, a report containing materially false statements. A base 

offense level of 9 is provided for willful. failure to .tile the 

required reports, and for the mere denial. o.t reportable assets in 

response to routine questioning at a border crossing. A lower 

alternative of 5 is provided in all other cases . 

§2S1.4 IS DELETED 

§2Tl. J .• Fraud and False Statements Under Penalty of Perjury 

* * * * * 

Statutory Provision: 26 U.S.C. § (3), (4), and (5) 

(except in connection with a required under 26 u.s.c. 
§ 6050I). For additional statutory provision(s), Appendix A 

(Statutory IJ?dex) . 

§2T1.4.· .Aiding, Assisting,. Procuring, Counseling, or Advising 

Tax Fraud 

* * * * * 
Statutory Provision: 26 U.S.C. §7206(2) (except in connection 

witb a return required under 26 u.s.c. § 6050I) • 
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Honorable William W. Wilkins, Jr. 
Chairman 
United States Sentencing Commission 
One Columbus Circle, N. E. 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

Dear Judge Wilkins: 

U. S. Department of justice 

Criminal Division 

Washingron. D.C 20530 

The following sets forth additional comments of the 
Department of Justice, beyond those included in our written 
testimony for presentation before the Sentencing Commission at 
the hearing on March 22, regarding published proposed amendments 
to the sentencing guidelines. 

TAX OFFENSES (Amendments 5, 21, 41 , 42 and 43) 

The Department has two main objectives with regard to the 
tax guidelines during the 1993 guideline amendment cycle: (1) an 
increase in the offense levels for tax offenses to alleviate the 
detrimental impact on criminal tax cases of the 1992 amendments 
to the Sentencing Table (Chapter 5, Part A); and (2) 
simplification of the Chapter 2, Part T guidelines, including a 
single definition of "tax loss". The 1993 amendment package 
contains three proposals which impact on these objectives --
proposed Amendments 5 and 21 (Commission proposals) and proposed 
Amendment 41 (developed by the Internal Revenue Service (IRS)). 
We favor the proposal of the IRS. However, with some 
modifications, our objectives could be met by the Commission's 
proposals. 

The recent changes in the Sentencing Table drastically 
affect the Federal Tax Enforcement Program. Unlike other 
statutory requirements, the provisions of the Internal Revenue 
Code touch-virtually every individual and business in the 
country. In order to encourage compliance with the internal 
revenue laws by all taxpayers, criminal tax prosecutions must be 
directed at all income, occupations, businesses, and geographic 
locations. However, because of limited resources, only a small 
number of tax violations can be prosecuted. The great majority 
of these prosecutions must result in sentences of some form of 
incarceration, even if only for short periods of time, in order 
to deter those in all categories of tax offenders from violating 
the internal revenue laws. The recent changes to the Sentencing 
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Table could result in a significant number of tax violators not 
being sentenced to terms of imprisonment and, thus, greatly 
reduce or entirely eliminate the deterrent value of tax 
prosecutions. 

In addition to problems posed by the changes to the 
Sentencing Table, we continue to experience problems in the 
courts in determining the "tax loss" for sentencing purposes. 
Since the advent of the guidelines, the core of sentencing in 
criminal tax cases has been the concept of "tax loss." However, 
rather than a single definition, "tax loss" is defined 
differently in various provisions of Chapter 2, Part T of the 
guidelines . These variations in the definition of "tax loss", as 
well as cross-references between the definitions within the 
guidelines, have caused confusion and difficulties in application 
of the tax guidelines. 1 

1 Difficulty in applying the concept of "tax loss" has 
arisen in a number of different contexts. Areas of confusion 
involving "tax loss" include: (1) whether the determination of 
base offense level under S2T1.3 requires proof of an "actual tax 
loss" (compare United states v. Schmidt, 935 F.2d 1440, 1450-1451 
(4th Cir. 1991) with United States v. Hirschfeld, 964 F.2d 318, 
324-325 (4th Cir. 1992); see also, United States v. Telemague, 
934 F.2d 169 (8th Cir. 1991); united States v. Krause, 786 
F.Supp. 1151, 1152-1158 (E.D.N.Y. 1992)); (2) language in §2T1.3, 
which, on its face, requires that "the offense was committed in 
order to facilitate evasion of a tax" in order to use the tax 
loss table (see United states v. Krause, 786 F.Supp. at 1156-
1157); (3) in Spies-evasion prosecutions under 26. u.s.c. §7201, 
refusing to use the tax loss as defined in S2T1.3 (i.e., 28% of 
greater of understatement of gross income and taxable income) on 
the ground that there is no "understatement" where no return is 
filed (United states v. Warren L. Pickett, (W.o. Pa. 1991) 
(unreported district court decision)); (4) in Klein-conspiracy 
prosecutions, construing the "as applicable" language contained 
in S2T1.9(a) (1) to mean that the Government must show that either 
S2T1.1 or S2T1.3 is applicable to the offense in order to use 
"tax loss" in calculating base offense level, rather than 
utilizing the alternative base offense level of 10 pursuant to 
S2T1 . 9(a)(2) (United States v. Schmidt, 935 F.2d at 1450-1451); 
and, (5) cases involving previously assessed, but unpaid, 
taxes, whether "tax loss" means the assessed tax or only the 
"hidden assets" which formthe basis for the false statement 
involved (compare United states v. Brimberry, 961 F.2d 1286, 1292 
(7th Cir . 1992) (unambiguous, explicit definition of "tax loss" 
under S2T1.3 and S2T1.1 as the amount of tax owed to the 
Government) with United States v . David W. Maestas, (D. N.M. 
1991) (unreported district court determination finding tax loss 
to be only what Government could not execute against because of 
defendant's concealment rather than greater amount defendant 
either evaded or attempted to evade). 
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We endorse the IRS proposal as the best available option to 
obtain our objectives. The IRS-proposed amendments to the tax 
offense guidelines comprehensively address both of these prob-
lems. 2 

The IRS proposal shifts the focus of the sentencing scheme 
from one primarily designed to punish according to the magnitude 
of the loss caused by the violator to one designed both to punish 
and to draw tax violators back into the system. The proposal 
attempts to accomplish this by setting minimum offense levels for 
virtually all significant criminal tax offenses. The offense 
level is then increased by specific amounts for tax losses over 
$10,000. The minimum offense levels are not arbitrary, but were 
selected because they would insure some form of incarceration 
under the current Sentencing Table for the great majority of tax 
violators and, at the same time, make it possible for most 
violators to qualify for a probationary sentence by accepting 
responsibility. The intent is to use the guidelines to encourage 
convicted tax violators to accept responsibility for their 
violations and to do so by filing required tax returns and paying 
all due taxes and penalties. In this way, the guidelines will 
not only punish those who violate the internal revenue laws but 
will also encourage their return to the self-reporting tax 
system. At the same time, the guidelines should go far toward 
eliminating any possibility that an unrepentant taxpayer will be 
able to make a mockery of the system by receiving a sentence of 
probation without being required to file tax returns and pay all 
taxes due. 

Concededly, this is a novel approach and one which differs 
from the approach used in sentencing under the Fraud and Theft 
Tables, as well as from the approach currently used in sentencing 
tax offenses. Tax fraud, however, is different from other forms 
of fraud and theft directed against the government. Virtually 
everyone in the country comes in contact with the internal 
revenue laws in one form or another. Consequently, almost anyone 
has the opportunity to cheat the government out of tax revenue. 
Deterrence, therefore, takes on added importance in the tax area. 
Moreover, a defendant who has engaged in some form of fraud 
against or theft from the government generally does not owe any 
continuing duty to the government. A tax violator, on the other 
hand, will normally owe a continuing duty of filing returns and 
paying taxes. Getting that violator back into the system by 
encouraging the filing of returns and the payment of taxes 
significantly increases the chances that the defendant will 
comply with those duties in the future. To the extent the tax 

2 The proposal also provides a new guideline to cover 
violations of the omnibus clause of 26 u.s.c. S7212(a). 
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sentencing scheme can be utilized to achieve that objective, 
differences in the sentencing schemes are clearly justified. 

The IRS proposal also provides for both a comprehensive 
definition of tax loss and a significant consolidation of the tax 
guidelines. This aspect of the proposal should not only reduce 
definitional confusion, but also facilitate practical use of the 
tax guidelines by consolidating redundant language and reducing 
the requisite "flipping around" within the tax guidelines 
depending on the statute involved. 

Tax loss computations should be simpler and more uniform 
under this approach. Defining "tax loss" to be the loss that was 
the object of the evasion or fraud, and explaining that the 
amount of loss that would have resulted had the scheme or fraud 
succeeded is properly considered the amount of loss that was the 
object of the scheme or fraud, should eliminate those cases where 
defendants attempt to downplay the seriousness of their 
violations by arguing that they did not really intend to cause a 
tax loss or a tax loss of the magnitude that could have resulted 
from the successful completion of the scheme. In addition, 
explicitly stating, as does the IRS proposal, the success or 
failure of a tax evasion or fraud scheme is irrelevant to the 
calculation of "tax loss" will eliminate windfalls to tho-se 
defendants whose schemes are discovered prior to the time the 
government has suffered any actual loss. Moreover, the proposal 
anticipates and eliminates the need for future amendment of the 
definition by providing in its examples for use of the 
"applicable tax rate," rather a specified rate {i.e., 28% {or 34% 
for corporations) as is now the case, in calculating the "tax 
loss". 

We do believe, however, that two changes in the IRS proposal 
are advisable. First, we recommend that the tax loss definition 
contained in the first three sentences of Application Note 1 be 
moved to guideline language. This should insure that there are 
no questions as to the meaning of the "tax loss" term used in the 
guidelines. Second, we recommend that the top range of the "tax 
loss" specific offense characteristic increase in the IRS 
proposed S2T1.1{b) {1) be enlarged to include several additional 
specific ranges of tax loss beyond $800,000. The inclusion of 
additional ranges at the upper end of the "tax loss" scale is 
consistent not only with the existing guideline framework, which 

S2T4.1, seven additional specific tax loss ranges 
beyond $800,000 but also with proposals to enhance the top-level 
ranges in other loss-based areas of the guidelines as well. We 
are increasingly seeing massive tax fraud schemes, particularly 
in the motor fuel excise tax priority enforcement area, involving 
multi-million dollar tax losses. We believe that the IRS's top 
range of $800,000 does not extend far enough • 
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The Commission's proposed Amendments 5 and 21 are not 
acceptable in their present form. However, with appropriate 
modification, they could provide the basis for an acceptable 
solution. For example, the Commission's proposed Amendment 5 
provides loss table modifications and elimination of the "more 
than minimal planning" specific offense characteristic for the 

· robbery and fraud guidelines. Correspondingly, the Commission 
proposes a conforming modification to the tax loss table in 
S2T4.1 which produces higher offense levels for lower tax losses. 
Standing alone, the conforming modification of the tax loss table 
is acceptable to the Department. The change serves to alleviate 
the detrimental impact of the 1992 amendments on criminal tax 
cases . 

The unacceptable aspect of the Commission's proposal is the 
elimination of the "sophisticated means" specific offense adjust-
ment in the tax guidelines. The proposal states that the 
elimination of this specific offense characteristic is consistent 
with the proposed elimination of "more than minimal planning" in 
the robbery and theft guidelines. Quite simply, we believe that 
"sophisticated meansN is something more than "more than minimal 
planning" and is an appropriate specific offense characteristic 
to differentiate more sophisticated schemes from garden-variety 
tax cases. By eliminating it, we lose some ability to 
distinguish between less serious and more serious offenses in a 
manner inconsistent with other existing and proposed guidelines. 
For example, the proposed elimination, for consistency sake, of 
the "sophisticated means" adjustment in tax cases is utterly 
inconsistent with the Commission's proposal for a "sophisticated 
efforts" adjustment in its proposed money laundering changes. 
Moreover, the elimination of the "sophisticated means" 
enhancement in tax cases will mean that the use of foreign bank 
accounts will no longer enhance sentences in tax cases, although 
it may well enhance sentences in fraud cases pursuant to 
S2Fl.l (b) ( 5) (minimum offense level of 12 if fraud "offense 
involved use of foreign bank accounts or transactions to conceal 
the true nature or extent of the fraudulent conduct"). The 
impact of this proposal will be felt especially in our non-tax 
loss driven cases, which often are quite sophisticated and 
difficult to unravel. These cases will be sentenced at the 
alternative offense level (currently ranging between level 5 and 
level 10 for the most frequently prosecuted tax violations) , 
rather than the level determined by the amount of the "tax loss", 
without tne possibility of an enhancement for sophisticated means 
or something similar. 

The Commission's proposed Amendment 21 is its attempt to 
address the issues of simplification and consolidation within the 
tax guidelines, including a unified tax loss definition. 
However, the proposal is a diluted version of a proposal it made 
last year, which the Department supported with suggested 
modifications. Not only is this year's proposal substantially 
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weaker than last year's effort, but it also reflects few of the 
suggestions which the Department made during the last amendment 
cycle. The Commission's consolidated "tax loss" definition does 
contain the welcome change (also found in the IRS's proposal) 
that tax loss is the amount that would have resulted had the 
offense been successfully completed. However, we prefer that the 

- formulation contain, as does the IRS's proposal, a further 
statement that success or failure of a scheme is irrelevant to 
tax loss determinations. We also do not understand why the 
Commission, in that part of its amendment directed to calculation 
of the tax loss, changed from the "applicable tax rate" language 
of last year's proposal to the specific percentage amounts (i.e., 
28% and 34%) in this year's proposal. As we have earlier noted, 
use of "applicable tax rate" should give a closer approximation 
of "tax loss" if tax rates change and should be less difficult to 
administer . 

With respect to the determination of tax loss, we are 
concerned that the rebuttable presumptions set forth in the 
Commission's proposal are not sufficient to cover the range of 
tax cases (e.g . , improper refund claim where income is over-
reported) and would suggest, in lieu thereof, that the six 
examples contained in the IRS's proposed Amendment 41 for loss 
calculations be substituted. These six examples better cover the 
universe of criminal tax situations than does the Commission's 
proposal. Substitution of the examples from the IRS proposal 
also alleviates the problem in the Commission's proposal whereby 
a defendant, in a failure-to-file return situation, can· control 
the amount of loss through the payment of the taxes prior to 
sentencing. This blatantly favors more well-off taxpayers and 
undermines the guidelines' purpose of sentencing uniformity. 

As a related change, we would suggest that the Commission 
consider renumbering the tax guidelines to eliminate the gaps 
that will ensue from the deletion of S2T1.2, S2T1.3, and S2T1.5. 

The proposed change to S2T1.4, involving the creation of one 
two-level specific offense characteristic by combining the 
specific offense characteristics now found at S2T1.4(b) (1) and 
S2T1.4(b)(2) will adversely affect some of our cases, but the 
number of cases affected will be small and we can accept the 
proposed. amendment. While combining two of the current specific 
offense characteristics, the Commission's proposal is careful to 
continue to limit the inapplicability of the SJB1.3 (Abuse of 
Position of Trust or Use of Special Skill) adjustment to only the 
second prong of the proposed specific offense characteristic 
(two-level adjustment if the defendant was in the business of 
preparing or assisting in the preparation of tax returns). In 
this way, the SJB1.3 adjustment will continue to be available 
when the defendant committed the offense as part of a pattern or 
scheme from which the defendant derived a substantial portion of 
his income. 
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The Commission's proposal also seeks to clarify the circum-
stances under which the specific offense characteristics of 
S2T1 . 9 apply and the relationship between the loss calculation 
under S2T1.4 and S2T1.9. We have no objections to these 
proposals, but believe that some other changes are necessary. 

First, we would recommend that the Commission delete the 
phrase "as applicable" from S2T1.9(a) (1). That phrase has caused 
confusion as sentencing courts have struggled to determine 
whether S2T1 . 1 (Tax Evasion) or S2T1.3 (Fraud and False 
Statements Under Penalty of Perjury) applies. In some 
situations, the view has been expressed that neither guideline 
applies and use of a base offense level of 10 is appropriate . 

In fact, use of the phrase "as applicable" is inappropriate 
as neither of the offenses covered by §2T1.1 (26 u.s.c. §7201) 
and S2T1.3 (26 u.s.c. §7203) (or S2T1.4 (26 u. s.c. §7206(2)) as 
proposed in the Commission's proposed amendment) is applicable to 
the type of conspiracy covered by S2T1.9. That guideline covers 
conspiracies to defraud the United States by impeding and 
impairing the Internal Revenue Service. The object of such a 
conspiracy is not the violation of a particular statutory 
provision, such as 26 u.s.c. §7201, 26 u.s.c. §7203, or 26 u.s.c. 
§7206(2). (Indeed, if the object of a conspiracy is to violate a 
particular provision of the Internal Revenue Code, sentence is 
properly imposed under S2X1.1.) Consequently , to direct a court 
to determine whether §2T1 . 1, S2T1 . 3, or S2T1 . 4 applies is to 
require it to engage in a hopeless exercise. The most a 
sentencing court should be directed to do is to select a 
guideline which covers conduct most nearly approximating the harm 
which would have resulted had the conspirators succeeded in 
impeding and impairing the Internal Revenue Service . Language 
should be added to the commentary to S2T1.9 to guide the 
sentencing court in this regard. The deletion of the "as 
applicable" language and the insertion of additional commentary 
language will make clear that a court is not required to find 
that any particular guideline applies in order to refer to a 
guideline for calculation of the base offense level under S2T1.9. 

We also suggest that the phrase "fraudulent tax schemes" be 
added to proposed Commentary Application Note 4 after "the 
marketing of fraudulent tax shelters." Not all fraudulent tax 
schemes are tax shelters and "schemes", in our view, is a broader 
and more appropriate term. 

NEGOTIATED AMOUNTS OF CONTROLLED SUBSTANCES (Amendment 12) 

We oppose Amendment 12, which would amend the commentary to 
guideline S2Dl.l to provide that where the defendant "was not 
reasonably capable of producing, or otherwise did not intend to 
pr.oduce" (emphasis added) the negotiated amount, the court should 
exclude the amount that falls within this description from the 
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guideline calculation. The current language excludes amounts the 
defendant "did not intent to produce and was not reasonable 
capable of producing." (Emphasis added.) If a defendant was 
reasonably capable of producing a quantity under negotiation, 
this quantity should be included. His claim of lack of intent 
should not prevail over evidence of the amount negotiated and the 
defendant's capability of producing that amount. Likewise, a 
defendant's lack of ability to produce an amount at the moment of 
negotiation should not block inclusion of that negotiated amount 
if there is sufficient evidence of intent to produce it. 

POSSESSION OF FIREARMS IN A SCHOOL ZONE OR FEDERAL FACILITY 
(Amendment 19) 

The Commission has requested comment on the adequacy of the 
offense levels under guideline S2K2.5 for the possession or 
discharge of firearms in a school zone or a federal facility. By 
letter of November 30, 1992, the Department specifically sought 
increases in this guideline. 

Under guideline S2K2.5 the base offense level is 6, with a 
2-level enhancement for the unlawful possession of a firearm in a 
school zone or a federal court facility. This offense may 
result in a sentence that is not commensurate with the offender's 
activities since offense level 8 allows for a sentence of 
"straight" probation. There simply is no legitimate reason for a 
person convicted under the school zone statute, 18 u.s.c. 
S922(q), to have a firearm on school property since the statute 
provides numerous exceptions from application of the prohibition. 
Moreover, possession of a firearm in a federal facility, 
particularly a court facility, is a dangerous offense, given the 
threat to our system of justice such possession poses. 

We recommend that the Commission include additional specific 
offense characteristics, such as an increase if the firearm (or 
other weapon in the case of possession in a federal facility) is 
brandished, discharged, or otherwise used. An enhancement should 
be included if the firearm is loaded or the offender is also in 
possession of ammunition in a school zone or federal facility. 
Under these circumstances the unlawful weapon possession presents 
increased danger. These enhancements are more effective than 
grounds for departure (as recognized in Application Note 4) and 
would assure stiffer sentences for offenders who present an 
increased-aanger to children and government personnel. 

The Commission has also requested comment on the manner in 
which guideline S2K2.5 addresses the statutory requirement that 
the violation of the school-zone statute result in a consecutive 
sentence. We believe that Application Note 3 does not reflect 
the statutory mandate of consecutive sentencing. See 18 u.s.c. 
S924(a) (4). A defendant convicted of both the school-zone 
provision and the offense of being a felon in possession of a 
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firearm would face the same sentencing guideline range as a 
defendant convicted only of the second offense. Under the 
application note the judge would simply determine which portion 
of the sentence to allocate to the school-zone provision as a 
"consecutive sentence." This approach is a contrived one that 
meets neither the letter nor spirit of the statutory mandate. 

STANDARDS FOR ACCEPTANCE OF PLEA AGREEMENTS (Amendments 25 and 
36) 

The Department strongly opposes these amendments which would 
add commentary to guideline S6B1.2 recommending that the 
government disclose to the defendant during plea discussions 
(option 1) or prior to a rule 11 colloquy (option 2) information 
known to the government that is relevant to the application of 
the guidelines . This proposal seems to be little more than a 
poorly disguised attempt to use plea negotiations to discover the 
details of the government's case. 

This proposal would place a great burden on the system to 
make sure the defendant can correctly determine what his sentence 
will be. It would likely engender a plethora of litigation of 
claims by defendants that the government did not "fully" disclose 
relevant information in its possession. The amendments also · 
raise the additional issue of the nature and scope of information 
the government should disclose; for example, whether information 
pertaining to an ongoing investigation would need to be disclosed 
that might subsequently result in the defendant's loss 
calculation being increased. Moreover, the defendant will 
already have access to the pertinent information through normal 
discovery. 

Requiring that defendants be able to calculate a probable 
sentence invites additional litigation as to whether the sentence 
was correctly predicted and additional collateral attacks on plea 
voluntariness. 

CARJACKING (Amendment 26) 

Amendment 26 invites comments on the appropriate guideline 
for the recently enacted federal carjacking statute. We believe 
that guideline S2B3.1 should be made applicable to carjacking. 
This guideline, aimed at robbery in general, incorporates factors 
relevant to carjacking, such as bodily injury, abduction, and the 
nature of the use of a firearm. (The defendant must possess a 
firearm for the statute to apply). In addition, a cross-
reference to the murder guideline, S2A1.1, should be added for 
cases in which death results. We also support increases in the 
theft guidelines for offenses involving stolen vehicles to 
reflect the increase in the maximum imposable sentence from five 
to ten years' imprisonment • 



10 

CRIMINAL ENTERPRISE AND RACKETEERING 

• 

BRIBERY AND GRATUITIES (Amendment 27(G)) 

We recommend against this proposal to merge the two 
guidelines for bribery and gratuities affecting employee benefit 

· plans and labor unions, respectively. The proposal carries the 
risk that persons applying the .merged guideline will confuse the 
different specific offense characteristics for the two existing 
guidelines (SS 2E5.1 and 2E5.6). The gratuity offenses for the 
two predicate crimes in the merged guideline section also differ 
substantially as to the elements of proof. 

Section 2E5.1 increases the base offense level by two levels 
with respect to defendants who are fiduciaries of benefit plans . 
Section 2E5.6 has no similar increase for fiduciaries of labor 
organizations . The two types of organizations are frequently 
confused when the benefit plan is sponsored by a labor 
organization. The confusion would be compounded by the cross-
application of the proposed guideline to reporting crimes which 
facilitate or conceal a bribe or gratuity involving a benefit 
plan (§2E5.3(a) (2)) or a labor organization (S2E5.5(a) (2)) . 

The gratuity portions of the union-related crime at S2E5.6 
are offenses which proscribe the payment and receipt of things of 
value by persons holding particular positions described in the 
statute and do not require that the payment or receipt be tied to 
the recipient's actions, duties or decisions as an officer or 
employee of a labor organization or as a labor representative of 
employees. 29 u.s.c. S186{a) (1), {a) (2) and (b) (1). on the 
other hand, the benefit plan-related gratuity requires that the 
thing of value be received "because of" the recipient's actions, 
decisions or duties in relation to a benefit plan matter. 18 
u. s.c. §1954. 

In the event that the proposal is adopted over our 
objection, the discussion of "graft," which applies only to the 
section 1954 gratuities, should be omitted from the Commentary. 
That is, the paragraph in S2E5.1 captioned "Background" would be 
further amended by deleting the following clause: 

. • • as opposed to graft, where the prohibited payment is 
given because of a person's actions, duties, or decisions 

a prior understanding that the recipient's 
performance will be directly influenced by the gift. 

THEFT (Amendment 27(H)) 

This amendment consolidates guideline SS2E5.2 and 2E5.4 for 
theft from benefit plans and labor unions, respectively, into the 
larceny guideline at S2B1.1. However, it fails to carry the 
"Application Note" in the consolidated sections to the larceny 
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guideline's Commentary. Instead, the proposed amendment 
transfers the Application Note's instruction to apply the 
adjustment for abuse of position of trust (S3B1.3) in the case of 
benefit plan fiduciaries and union officials to the Commentary in 
S3B1.3 as an "illustration." No other crimes are "illustrated" 
in such manner in S3B1.3. However, S2B1.1 already includes an 
enhancement based on harm to a "financial institution" which is 
defined in Application Note 9 as including unions and 
organizations providing "pension, disability, or other benefits 
.•. to large numbers of persons." The application notes for 
abuse of benefit plan and labor union positions of trust are more 
likely to be found and heeded in S2B1.1. 

Therefore, we recommend that each "Application Note" in the 
Commentary to §§2E5 . 2 and 2E5.4 be transferred to the Commentary 
of §2B1.1 as new "Application Note 14." 

We further recommend that the statutory citation for these 
frequently used statutes, whose guidelines are being deleted from 
Part 2E, be listed in the Commentary to S2B1.1 following the term 
"Statutory Provisions:" by inserting "664," after the term "659," 
and by inserting "29 u.s.c. S501(c)" after the term "2317." 

REPORTING CRIMES (Amendment 27(I)) 

This proposed amendment consolidates the two guidelines for 
reporting crimes involving employee benefit plans and labor 
organizations into a single guideline. However, the proposals 
fail to amend the cross-references in S2E5.3(a) (2) and to 
preserve the cross-reference in S2E5.5(a) (2) for reporting crimes 
which facilitate or conceal a theft or embezzlement or an offense 
involving a bribe or gratuity. The proposals also fail to amend 
Appendix A (Statutory Index). 

Therefore, we recommend that S2E5.3(a) (2) be amended to read 
as follows: 

If the offense was committed to facilitate or conceal a 
theft or embezzlement, apply S2B1.1. If the offense was 
committed to facilitate or conceal an offense involving a 
bribe or gratuity pertaining to an employee benefit plan or 
labor organization, apply S2E5.1 and S2E5.6 as applicable. 

The COmmentary to S2E5.3 captioned "Statutory Provision: 18 
u.s.c. S 1027" should be deleted and the _following Commentary 
inserted: "Statutory Provisions: 18 u.s.c. S 1027, 29 u.s.c. SS 
439, 461, 1131. 11 

Appendix A (Statutory Index) should be amended at the line 
beginning "18 u.s.c. S 1027," "29 u.s .c. S 439," and "29 u.s.c. 
S 461" by deleting "2E5.511 and inserting 11 2E5.3" at the end of 
each line. 
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Appendix A (Statutory Index) should be amended by deleting 
the lines beginning 11 29 u.s.c . S 431, 11 11 29 u.s.c. S 432," and 
"29 u.s.c. S 433 11 in their entirety. The penalty for these 
statutes is 29 u.s.c. S 439. 

ADDITIONAL PROPOSALS {Amendments 27{I)) 

Appendix A (Statutory Index) does not currently list crimes 
which are analogous to the labor racketeering offenses described 
above. 

The misdemeanor for the willful failure to maintain records 
and file reports required by the Employee Retirement Income 
Security Act {ERISA) which is codified at 29 U.s.c. S1131 is not 
listed in Appendix A. We believe that the offense should be 
consolidated within the proposed record keeping and reporting 
guideline at S2E5.3, as amended. 

Moreover, the misdemeanor for the willful deprivation of a 
union member's right to democratic participation in the affairs 
of a labor organization by means of actual or threatened violence 
{29 u.s.c. S530) is not included in Appendix A. However, the 
analogous misdemeanor for the willful deprivation of employee 
benefit plan participants' rights by means of actual or 
threatened violence {29 u.s.c. S1141) is assigned by Appendix A 
to guideline {extortion by force or threat of injury) . 

Therefore, we recommend that Appendix A {Statutory Index) 
be amended before the line beginning 11 29 u.s.c. S 114111 by 
inserting the following two new lines : "29 u.s.c. S 530" followed 
by "2B3.2" and "29 u.s.c. S 1131" followed by 

CONFORMING AMENDMENTS - FRAUD AND THEFT (Amendment 28 (G)) 

This amendment attempts to make the definition of loss in 
the theft guideline consistent with the language currently in the 
fraud guidelines. The Department has found that issues related 
to recovery under S2F1.1, particularly in the area of consumer 
fraud, which were made relevant by the 1991 changes to the 
commentary, are more difficult to resolve than the basic question 
of how much was spent for the fraudulent item. That is, when 
consumers purchase fraudulent products (juice with sugar and 
undeclared-chemicals in it, cars with turned-back odometers, 
drugs not made in conformity with regulatory requirements}, it is 
easy to determine what the cost of the item was. However, 
determining the "loss" now that credit for value received is 
granted raises difficult issues regarding the value of something 
that is not what it is supposed to be, and is generally something 
for which there is no market (these products exist only due to 
fraud). Thus, in deciding whether to conform guideline 2B to 2F, 
the Commission should not assume that 2F is easy to apply in its 
current form. It is not. Therefore, we do not support the 
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proposed consolidation and urge the Commission to further 
evaluate the appropriateness of the current approach for 
determining loss. 

ANTITRUST OFFENSES (Amendment 28(I)) 

The Commission has requested comments on several conforming 
changes pertaining to the interaction of Chapter Two (offense 
conduct) and Chapter Eight (organizations) . It proposes to amend 
guideline S2Rl.l so that both individual and organizational 
complementary bidders would be assigned a volume of commerce 
equal to the greater of the affected volume of commerce done by 
the individual or organization or the largest contract on which a 
complementary bid was submitted. While the Department has no 
objection to the general thrust of this amendment -- imputing a 
volume of commerce to individual complementary bidders in the 
same manner that a volume of commerce is assigned to 
organizational complementary bidders -- we do believe that the 
proposal can and should be improved. 

The language adopted by the Commission in 1991 to impute a 
volume of commerce to complementary organizational bidders has a 
possible hole in its coverage . While the usual form of ·a bid-
rigging conspiracy is for one company to submit a winning bid 
while others submit complementary bids, there are also 
conspiracies in which one or more companies agree with the 
selected winning bidder not to submit bids at all. An agreement 
not to submit a bid has the same anti-competitive effect and is 
every bit as unlawful as an agreement to submit an artificially 
high or low bid. The Commission discusses both types of bid-
rigging agreements in identical terms in Application Note 6 to 
§2Rl.l. The language in the guideline, however, ·only explicitly 
addresses cases in which an organization "submitted" one or more 
complementary bids. While there is every reason to apply the 
same rule concerning imputed volumes of commerce to agreements 
not to submit bids -- and while the Department is prepared to 
argue based on Application Note 6 that the Commission intended 
that both complementary bidders and defendants that agreed not to 
bid be treated in the same manner --the current language, which 
would be used again in the proposed amendment to S2Rl.l(b) (2), 
should be clarified on this point . The proposed amendment should 
also be revised to conform to the language used in the first 
sentence at the paragraph to which it is being added and which 
provides that the volume of commerce attributable to an 
individual participant in a conspiracy is the volume of commerce 
done by him 11or his principal" in the goods or services affected 
by the violation. 

Therefore, we recommend that the language of the proposed 
amendment to S2Rl.l be amended to read: 
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"In a bid-rigging case in which an individual participant or 
his principal, or an organization, submitted one or more 
complementary bids or agreed not to submit one or more bids, 
use as the individual's or the organization's volume of 
commerce the greater of (A) the volume of commerce done by 
the individual or his principal, or by the organization, in 
the goods or services that were affected by the violation, 
or (B) the largest contract on which the individual or his 
principal, or the organization, submitted a complementary 
bid or agreed not to bid in connection with the bid-rigging 
conspiracy.". 

This issue should also be addressed in Application Note 6. 
The note will need to be amended in some manner -- even if the 
Commission does no more than adopt the language that it has 
proposed -- inasmuch as it currently states that complementary 
bidders have a zero volume of commerce with no mention of the 
attribution rules that the Commission has already promulgated for 
organizations and proposes to expand to individuals . For 
example, a new third sentence could be added to Application Note 
6--whether or not the new guideline language we suggest above is 
adopted by the Commission--as follows: "For this reason, the 
Commission has adopted rules that impute to individuals and 
organizations a volume of commerce equal to the largest contract 
on which an individual or his principal, or an organization, 
submitted a complementary bid or agreed not to submit a bid." . 

Finally, should the commission agree to address this issue 
either through new guideline language or new commentary (or, 
preferably, both), and assuming that the Commission agrees that 
it intended its 1991 change regarding organizational 
complementary bidders to apply to agreements not to bid as well, 
the Commission should state explicitly that any 1993 changes in 
this area as they relate to organizations are clarifying rather 
than substantive in nature. Otherwise, we will face a two-year 
period during which organizational defendants that agreed not to 
submit bids will argue that they have a zero volume of commerce 
and no $100,000 minimum fine. 

FIRST OFFENDERS (Amendment 32) 

Amendment 32 invites comment on whether the Commission 
should promulgate an amendment that would allow a court to impose 
a than imprisonment in the case of a first 
offender convicted of a non-violent or otherwise non-serious 
offense, either by creating a new ground for departure or by 
increasing the number of offense levels in Zone A of Criminal 
History category I. 

We strenuously object to this amendment . First, the 
Commission just last year considered alternatives to 
incarceration at great length and made adjustments to the 
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guidelines. Further change at this time is unwarranted since the 
ef'fect of last year's amendments, which became effective only a 
few months ago, cannot be assessed. 

On the merits, the proposal is extremely troublesome. It 
would lead to a great deal of disparity in sentencing if handled 
by way of departure. If implemented through additional offense 
levels added to Zone A, the maximum terms of imprisonment would 
have to decline in order to avoid excessive ranges. 
See 28 u.s.c. S994((b)(2), which establishes ranges in which the 
maximum may not exceed the minimum by more than the greater of 
25 percent or six months. Offenses the Commission had previously 
identified as more serious than Zone A offenses would have 
reduced ranges for all offenders in order to address concerns 
regarding first offenders. The Commission just lowered the terms 
of imprisonment for offense levels 7 and 8. 

Finally, the effect of this amendment, like amendment 52 
discussed below, would be to provide favorable treatment to 
white-collar offenders. Its impact on antitrust violators would 
be significant since it would undercut the increased offense 
levels for antitrust offenses established in 1991. The amendment 
would also have a negative impact on tax law enforcement since 
the vast majority of tax cases involve first offenders. The 
effect on federal tax enforcement, which depends to a great 
extent on the deterrent effect of imprisonment for tax violators 
in order to insure compliance with the internal revenue laws, 
would be devastating. 

COCAINE BASE/POWDERED COCAINE QUANTITIES (Amendment 40) 

The notion that offenses involving equal quantities of 
cocaine base and powdered cocaine should be subject to the same 
penalties, as suggested in Amendment 40, ignores the original 
basis for the distinction in the law currently. Congress 
established different quantities for a number of particularly 
dangerous controlled substances, including cocaine base and 
powered cocaine, on the understanding that quantities of some 
substances posed greater risks than equal amounts of other 
substances, whether based on dosage unit, addictive qualities, or 
other factors. Whether Congress arrived at the best possible 
ratio in all cases is subject to debate and study. However, we 
see no greater basis, without significantly further study, to 
equate cocaine base and powered cocaine than to equate other 
distinct substances. 

The suggestion that racial disparity resulting from the 
current scheme should be a basis for equating cocaine base and 
powdered cocaine quantities under the guidelines is inconsistent 
with the statutory mandate that the Commission assure the 
neutrality of the guidelines on racial grounds. 28 u.s.c . 
S994(d). Under the current scheme racial neutrality is achieved 
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because offenders of all racial groups who unlawfully traffick in 
cocaine base face the same guideline range, all else being equal. 
The view that guidelines for different offenses should be 
compared on the basis of racial impact would mean that any time 
one racial group engaged in a particular type of offense in 
disproportionate numbers, as compared to a related offense, the 

. guidelines should be adjusted to address this so-called racial 
disparity, regardless of the relative seriousness of the two 
offenses. Thus, if whites had a propensity to commit burglary of 
a residence (base offense level 17) and blacks to commit burglary 
of other structures (base offense level 12) in disproportionate 
numbers, the offense levels for the two offenses would have to be 
harmonized to rid the system of this form of perceived disparity, 
despite the added danger one offense poses over the other. The 
guidelines would cease to become neutral as to the race of the 
offender. 

Finally, a guideline change to equate cocaine base and 
powdered cocaine, without a corresponding statutory change, would 
cause the guidelines to be superseded by relevant mandatory 
minima in many cases. If these changes were made only for 
offense levels above or below the relevant mandatory minima, as 
suggested in the request for comment, the guidleines would 
produce great cliffs. 

GROUPING RQLES (Amendments 42 and 43) 

These amendments to the grouping rules were proposed by the 
Internal Revenue Service and are designed to alleviate the 
problem of so-called "free" crimes in the sentencing calculus. 
In the tax area, this situation most often arises when tax crimes 
are grouped with drug violations. If the income giving rise to 
the tax violation is generated by drug activity and exceeds 
$10,000 in any one year (which it usually does), there is a two-
level specific offense characteristic increase in the offense 
level for the tax violation and the offenses are grouped under 
S3D1.2(c). If the offense level for the drug offense exceeds 
that for the tax violation, the offense level for the tax 
violation has no effect on the ultimate sentence. The IRS 
proposed Amendment 42 has two alternative ways of dealing with 
this problem. We support the proposed amendment and prefer the 
first option, which would increase the offense level of the group 
two levels in all cases such as the one outlined above. The 
second opeton would affect only money laundering and drug 
violations. 

Proposed Amendment 43 would insure that any offense, includ-
ing, of course, tax offenses, would always have a definite effect 
on the final offense level calculation. It would do this by 
amending S3D1.4 to provide that groups which are nine or more 
levels less serious than the most serious group would be assigned 
one-half unit, rather than be totally disregarded, as is 
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currently the case under S3D1.4. We also favor this proposed 
amendment. 

LSD CARRIERS (Amendment 50) 

This amendment would exclude from mixtures or substances 
containing LSD the carrier substance, such as blotter paper . We 
oppose this amendment as inconsistent with the statutory scheme. 
If the Commission adopted this amendment, many offenders would 
face mandatory minimum sentences that far exceeded the sentence 
that would otherwise apply under the guidelines, since the 
mandatory minimum would be based on the weight of both the LSD 
and the carrier. See Chapman v. United States, 111 s. Ct. 1919 
(1991). The current approach of including the carrier substance 
is appropriate since the carrier medium is a necessity of retail 
distribution. 

COCAINE BASE DEFINITION (Amendment 51) 

Amendment 51 excludes from the term "cocaine base" any form 
of the substance other than what is commonly referred to as 
"crack." Most courts have agreed that chemical composition, 
rather than physical form, determines the identity of cocaine 
base for statutory purposes. There is no basis for a different 
definition under the guidelines. Establishing one would only 
bring about inconsistency with mandatory minimum provisions of 
law. · 

REQUIRED PROBATION (Amendment 52) 

This amendment would require a sentence of probation without 
confinement conditions if the applicable guideline range were in 
Zone A, unless the court made a finding that a sentence of 
imprisonment were required to achieve the purposes of sentencing 
set forth in the Sentencing Reform Act. If the defendant were in 
Zone B, the amendment would require the court to impose the 
minimum confinement condition permitted unless the court made a 
finding that a greater confinement condition were required to 
achieve these purposes. 

We vehemently object to this amendment. First, as explained 
with to amendment 32, the Commission just last year 
considered alternatives to incarceration at great length and made 

to the guidelines. Moreover, the proposal is unwise 
on the merits. The sentencing Reform Act did not aim to 
eliminate all judicial discretion, but rather provided for 
sentencing ranges within which judges could exercise their 
discretion . Discretion within these ranges· allows judges to take 
into account a variety of factors of importance to the sentencing 
process but, since limited to a given range, the discretion 
necessarily is exercised in a manner that serves the purposes of 
reasonable uniformity in sentencing. An amendment which 
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eliminates this last measure of discretion is not consistent with 
the goals of sentencing reform. 

The amendment would have the effect of keeping white-collar 
defendants out of prison since many white-collar offenses are 
subject to low offense levels. Tax and some antitrust offenders 
would particularly benefit from this proposal. In fact, the 
proposal would substantially increase the likelihood that the 
majority of tax violators would not serve any time in 
confinement. The threat of imprisonment can be a powerful 
deterrent for white-collar offenders. The Commission should not 
thwart this important goal. 

CAREER OFFENDERS (Amendment 55) 

Amendment 55 would eliminate the current table in the career 
offender guideline, S4Bl.l, that places the guideline sentence at 
or near the statutory maximum, and would provide instead that a 
career offender be sentenced at the top of the applicable 
guideline range for Criminal History Category VI for the offense 
level that otherwise applies. The effect of this amendment would 
be to substitute the highest guideline sentence to a 
particular offense level for a sentence close to the statutory 
maximum for the offense • 

We strenuously object to this amendment because it violates 
the statutory directive that a career offender be sentenced "at 
or near the maximum term authorized." 28 u.s.c. S994(h). As the 
Commission recognizes in the commentary to the career offender 
guideline, the ·relevant legislative history reflects that "the 
maximum term authorized" means the statutory maximum. s. Rep. 
No. 225, 98th Cong., 1st Sess. 175 (1983). The Commission should 
reject this amendment as inconsistent with the Sentencing Reform 
Act. 

RETROACT'IVITY (Amendment 56) 

Amendment 56 would include last year's amendment to the 
guideline on acceptance of responsibility, S3El.l, which provides 
a third level of reduction in certain circumstances, in the 
retroactivity policy statement, SlBl.lO. Providing for the 
retroactive application of this amendment can be expected to 
result in-4 flood of defense motions for reduced sentence. The 
courts would then have to consider the nature of the defendant's 
acceptance of responsibility to determine whether the added 
requirements of guideline S3El.l for the third level of reduction 
had been met. The factual information necessary for this 
determination may be old or unavailable. Providing for the 
retroactivity of the third level of acceptance of responsibility 
could be truly disastrous for the courts • 
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We also oppose the proposed amendment of the retroactivity 
policy statement to authorize the courts to sentence 
retroactively for reduction in ranges even when an amendment is 
not specifically listed in the policy statement. This proposal 
would also cause a flood of unfounded motions for reduced 
sentence. It would have the effect of making it very difficult 
for the Commission ever to reduce a guideline range because of 
the opportunity such a reduction would provide to defendants to 
seek reduced sentences. 

sincerely, 

Roger A. Pauley 
Member (ex officio) 
United States Sentencing Commission 
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VIA TELECOPY FEDERAL EXPRESS 

Mr. Michael Courlander 
Public Information Specialist 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

Re: Proposed Sentencing Guideline Amendments 
for Public Comment - 1993 Amendment 
C cl 

Dear Mr. Courlander: 

• 

Sentendng Guidelines Subcommittee 
Chief federal Defender 

Bruce A. franzel 
Ualson to Criminal Justice Section 

I am writing on behalf of the Criminal Law 
Committee of the Federal Bar Association·' .s 
Philadelphia Chapter. Our Committee consists of 
federal criminal law practitioners in the Eastern 
District of Pennsyl vania . The Committee has 
reviewed the proposed guideline amendments for 
public comment published in the December 31, 1992 
edition of the Federal Register. This letter 
constitutes our comments on the proposed 
amendments . The Committee has not undertaken to 
comment on all of the proposed amendments. 
Rather, we have selected only a few on which to 
submit comments. They are as follows: 

• 

8y·Uiws Subcommittee 
Ollenburg llC rranzel 

EX-OffiCIO MEMBERS 
Non. Anthony J . Sdr1ca 

U.S. Court of Appeals 
for the Third Circuit 

tton. Clifford Scott Oreen 
United States Olstr1ct Court 

r:.astern Olstnct ol Pennsytvan141 

Non. William 1'. ttall. Jr. 
Unlt.ed Stat.e.s Maglstrat.e Judge 
r:.astern Ols01ct ofl'eni\.I)'MINa 

1. Amendment No. 20 - Money Laundering. 

The Committee strongly supports the 
proposed amendment to U.S.S.G. §§ 281.1 through 
2Sl.4 applicable to money laundering offenses. 
The amendment would tie the base offense level for 
money laundering violations more closely to the 
underlying conduct that is the source of the 
illegal proceeds. 

This represents a significant 
improvement in the money laundering guidelines. 
Our Committee is aware of cases in this District 
and elsewhere in which the money laundering 
guidelines have allowed the government to obtain a 



• 

• 

• 

Mr. Michael Courlander 
Page 2 

- : 

signif i cantly higher guideline sentencing range than the underlying offense would yield simply by adding a violation of 18 U.S.C. §§ 1956 or 1957 to the indictment. An example in our District is United States v. Brian M. Maier, Criminal No. 91-00235, (E.D. Pa.). This was a fairly simple fraud scheme in which the 11 loss" within the meaning of U.S.S.G . § 2F1.1 was between $40,000 and $70,000. The total offense level for the mail fraud offense was 13, which yielded a guideline prison range of 12-18 months. However, by adding a violation of 18 U.S.C. 
§ 1957, based solely on the defendant's removal of some of the fraud proceeds from the bank account into which they had been deposited, the government successfully increased the total offense level to 19 and the corresponding guideline prison range to 30-37 months. The Commission's October 14, 1992 Working Group Report on Money Laundering has apparently identified numerous other examples nationwide of this form of "count manipulation. 11 

The money laundering charges in these cases often involve "monetary transactions" normally not thought of as sophisticated "money laundering." · 

With the government's increasing emphasis on forfeiture, the number of cases in which violations of 18 U.S.C. 
§§ 1956 and 1957 are added to fraud and other charges will only increase. This is because violations of 18 U.S.C. §§ 1956 and 1957 are among those for which civil and criminal forfeitures are authorized under 18 U.S.C. §§ 981 and 982, even though forfeiture may not be available as a remedy for the underlying offense. 

Proposed Amendment No. 20 is a significant step toward elimination of the unfair treatment that can result from manipulation of money laundering charges. One concern we have arises from proposed§ 2Sl.l(a). This provision requires that in non-drug cases the greater of the following base offense levels be applied: (a) the offense level for the underlying offense from which the funds were derived; or (b) eight plus the number of offense levels from the table in § 2F1.1 corresponding to the value of the funds. The offense level for fraud offenses is six. Thus, in fraud cases in which the government adds a money laundering charge, the base offense level under § 2S1.1(a) will always be two levels higher the difference between eight and six), simply because the government has added the money laundering- charge. 

The Committee believes this is inappropriate. In many ordinary fraud cases, the conduct giving rise to a violation of 18 u.s.c. §§ 1956 or 1957 does not, in any meaningful way, make the defendant more culpable or deserving of punishment than the defendant who happens not engage in a "monetary transaction" within the meaning of §§ 1956 and 1957. Accordingly, the Committee recommends that § 2Sl.l(a) (3) be changed to read: "six 
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plus the number of offense level s ... " ins tead of "eight plus the 
number of offense levels .. . " Offenses involving relatively 
sophisticated "monetary transactions .. can properly be dealt with 
through the specific offense characteristics set forth in 

. proposed § 2S1 . 1(b) . 

2. Amendment No. 5 - Fraud. Theft and Tax - More than 
Minimal Planning/Use of Sophisticated Means. 

This amendment would eliminate 11 more than minimal 
planning" as a specific offense characteristic under 
§§ 2Bl.l(b) (5), 2B1.2(b) (4) (B) and 2F1.1(b) (2) and use of 
.. sophisticated means ... to impede discovery of the nature or 
extent of the offense" as a specific offense characteristic in 
tax cases under §§ 2Tl.l-2T1.4. Instead, the amendment would 
modify the loss tables under the applicable guidelines to 
incorporate gradually an increase for "more than minimal 
planning" and use of 11 Sophisticated means." 

The Committee strongly opposes this approach. The 
underlying premise apparently is that offenses involving a 
certain amount of "loss" necessarily involve these specific 
offense characteristics. Therefore, they should be uniformly 
applied through appropriate increases in the loss tables. Thus, 
for example, offenses involving a "loss" in excess of $40,000 
will have offense levels two levels higher than under the 1992 
guidelines. 

The Committee believes this premise is seriously 
flawed . Monetary "loss 11 does not measure in any meaningful way 
the degree of planning or sophistication involved in a particular 
offense. A theft or fraud involving a loss of $100,000 can often 
be as simple as a similar offense involving only a few thousand 
dollars. Good exampl es are cases in the Eastern District of 
Pennsylvania in which the government prosecutes relatives of 
deceased Social Security beneficiaries for receiving and cashing 
social security checks after the payee's death. These cases 
usually involve l i ttle or no planning. The relative is often 
surprised to learn that the government continues forwarding 
Social Security checks, even after the payee's death . The theft 
continues, and the "loss" increases, as long as the government 
continues-to forward the checks and the relative cashes them. 
The amounts can often exceed $40,000. Nevertheless, few would 
argue seriously that such offenses involve any significant degree 
of planning or sophistication. There are countless other 
examples of theft and fraud offenses in which the "loss" may be 
relatively high and the degree of planning relatively low. 

For this reason, the Committee believes the preferred 
approach to these specific offense characteristics is one 
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suggested in the "additional issues for comment" accompanying Amendment No. 5. Specifically, the Committee recommends that the Commission change the specific offense characteristic from "more than minimal planning" to one of "extensive or sophisticated planning." This approach would tend to eliminate a disparity which the Committee believes now exists. Section lBl.l's emphasis on "repeated acts," along with the examples given in Application Note 1, have lead courts to conclude that the "more than minimal planning adjustment" has a relatively low threshold. As a result, individuals engaged in elaborate and sophisticated fraud schemes receive the same treatment as the individual whose planning may be "more than minimal," but is far from extensive or sophisticated. A guideline that defines the planning necessary to establish the enhancement as "extensive or sophisticated planning" would still require subjective interpretation by the courts. However, such an approach would more fairly differentiate those defendants who deserve an upward adjustment based on the degree of planning from those who do not. 
The Commission should, at the very least, eliminate the references to "repeated acts." Individuals who engage in repeated acts of fraud or theft are adequately dealt with through increases in the loss tables, because repeated acts almost always result in higher loss . 

3. Amendment No. 23 - U.S.S.G. § 3Bl.3 - Abuse of Position of Trust. 

This .amendment would change this role in the offense adjustment to "abuse of position of special trust·." The definition of "special trust" makes clear that the two-level upward adjustment in offense level is intended only for individuals in positions of "public or private trust characterized by professional or managerial discretion." The definition further clarifies that the adjustment is not intended for employees whose responsibilities are primarily administerial in nature." 

This amendment would substantially improve the operation of this guideline. Under the current guideline, the two level upward adjustment has been applied, even when the abuse of trust involved is little more than a breach of an employee's fiduciary duty to the employer. A good example is United States v. Milligan, 958 F.2d 345 (11th Cir. 1992), in which the court upheld the application of § 3Bl.3 to a United States Post Office window clerk convicted of misappropriation and embezzlement of postal funds. The Committee strongly recommends that this adjustment apply only to individuals, who, because of their higher level positions, have significantly more responsibility than the ordinary employee. The amendment goes a long way 

---· ·-·-
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towards accomplishing this ob jective, and the Commit tee therefore strongly supports it . 

4 . Amendment Nos. 24, 31. and 47 - U.S.S.G. § SKl.l -
Substantial Assistance to the Authorities. 
The Committee believes amendment 24 is a step in the right direction in that it would allow the district court to make the ultimate determination, in a limited number of cases, of whether or not a defendant has provided substantial assistance in the investigation or prosecution of another person warrant ing a downward departure . However, the Commission should go further by allowing the district court to make this determinat ion, regardless of whether or not the defendant is a non-violent first offender. Accordingly, the Committee prefers the recommendations by the American Bar Association in proposed Amendment No. 31 and the legislative sub-committee of the Federal Defenders in proposed Amendment No. 47. 

Following the Supreme Court's decision in Wade v United States, 112 s. Ct. 1840 (1992), defendants have very limited opportunity to challenge the government's refusal to file a substantial assistance motion under § SKl.l. The Committee maintains that, as with all other determinations under the guidelines, district court, not the government, should make the final determination on whether or not a defendant has provided substantial assistance. As a practical matter, the government will, in most cases, be highly influential in the district court's determination. In those cases where the parties disagree, defendants should be entitled to their. day in court, just as they are now on the many factual and legal disputes arising under the guidelines . Access to a judicial determination of the issue should not turn on the defendant's criminal history or offense characteristics. 

The government would still be protected in two ways. First, as is mentioned above, it will likely be the most influential voice on the substantial assistance question at sentencing. Second, it can appeal an adverse determination. 
Finally, this issue implicates very directly the 

justice. Under the current regime, both defendants and the public - at-large can legitimately question the fairness of a sentencing system that allows the defendant's adversary to make unilaterally such an important determination in the sentencing process. Elimination of the requirement for the government motion would solve this problem (at least to the extent mandatory minimums are not involved) by making the substantial assistance determination no different than any other sentencing determination, that is , one ult i mately for the district court . 
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5. Amendment Nos. 8-10, 50 - Drug Offenses. 

Amendment No. 8 would provide a ceiling of offense 
level 32 in the drug trafficking guideline (§ 201.1) for 
defendants who qualify for a mitigating role adj ustment under 
§ 381.2. Additionally, it would revise the commentary to § 381.2 
to describe more clearly cases in which the mitigating role 
adjustment is warranted. 

These amendments constitute much needed reforms. As 
the Commission's synopsis of the proposed amendment suggests, 
existing drug guidelines have tended to overpunish certain l ower 
level defendants in jointly undertaken activity because the 
sentence is driven primarily by the quantity of drugs involved in 
the offense. This problem has been particularly acute in the 
Eastern District of Pennsylvania, which has seen an increased 
emphasis in recent years on what are referred to as 
11 neighborhood 11 drug cases. These have consisted of as many as 
thirty or forty defendants in one indictment. Typically, certain 
lower level participants have been sentenced on the basis of 
extremely high drug quantities because of the manner in·which the 
relevant conduct guideline (§ 1Bl.3) has been applied . 

The proposed revisions to the commentary to § 381.2 
(along with prior clarifications of the relevant conduct 
guideline) will improve the situation. They will help clarify 
the participants in jointly undertaken activity for whom the 
mitigating role adjustment is intended . The absence of more 
expansive commentary and the emphasis upon the defendant's lack 
of knowledge or understanding of the scope and structure of the 
enterprise have caused district courts to be unduly restrictive 
in their application of the mitigating role adjustment. The 
Committee strongly endorses the Commission's identification of 
the non- e xhaustive list of characteristics identified in proposed 
Application Note 5 that are ordinarily associated with the 
mitigating role. 

With regard to Application Note 7 pertaining to 
transporters of contraband, the Committee opposes option 3 . This 
would prohibit any mitigating role adjustment for that quantity 
of contraband the defendant transported. This seems unfair to 
the who, on the facts of a particular case, might 
otherwise have a strong claim that he or she qualifies for the 
mitigating role adjustment. As for options one and two, the 
Committee prefers option one because it is more flexible and 
easier to understand . 

The Committee also endorses Amendment 9, which would 
restore the upper limit of the drug quantity table to level 36. 

• Prior increases in the upper limit to level 42 reflected an undue 
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emphasis on quantity in determining the overal l sentence. 
Moreover, the Committee recommends that the Commission consider 
further reductions in the quantity table's upper limit, along with an increased emphasis on specific aggravating offense characteristics such as the ones identified in Amendment 9 . 

Finally, the Committee endorses proposed amendments 10 and SO pertaining to the definition of "mixture or substance .. 
under § 201.1, Application Note 1, and the appropriate method of 
determining the relevant quantity in cases involving LSD. 

6. Amendment No. 2 - Use of Guidelines Manual in Effect on Date of Sentencing (§ 1Bl.11). 

This amendment reinforces the Commission's so-called 
"one book rule," and extends it to multiple count cases in which 
the effective date of guideline revision(s) occur between offenses of conviction. The Cqmmittee opposes this amendment. 
The "one book rule," in our view, violates the Sentencing Reform Act. Specifically, section 3553 of Title 18, United States Code, requires the sentencing court to apply the guidelines 11 in effect 
on the date the defendant is sentenced." If the application of a particular guideline in effect on the day of sentencing would violate the facto clause of the United States 
Constitution, then the district court must resort to the 
guideline in effect at the commission of the offense. It does 
not follow, however, that the entire guidelines manual in effect at the time of the offense must also be applied . Rather, under 
Section 3553, the court must continue to apply all other 
guidelines in effect at the time of sentencing, as long as t heir application does not violate the facto clause. 

7. Amendments 29 - Specific Offender Characteristics 

The Committee strongly supports this proposed amendment 
by the Criminal Law Committee of the Judicial Conference of the 
United States. It would reinforce an important point. While a particular offender characteristic may ordinarily be irrelevant in determining whether a sentence should be outside the 
applicable guideline range, the presence of such a characteristic to an extraordinary degree (and therefore to a degree not adequately-taken into consideration by the Sentencing Commission) is an appropriate reason for departure from the guidelines. 

More importantly, the amendment would clarify that even 
though any one offender characteristic may not be present to a degree sufficient to support a departure, two or more 
characteristics may be present in combination to an extent that warrants a departure. This is consistent with the language of 18 U. S.C. § 3553(b), which contemplates departures based upon an 
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Mr. Michael Courlander 
Page 8 

aggravating or mitigating "circumstance." Moreover, the proposed amendment will better enable district courts to accomplish the statutory sentencing goals identified in section 3553(a) . 
Amendment 32 calls for the Commission to invite comment on whether it should :promulgate an amendment that would allow a court to impose a sentence other than imprisonment in the case of a first offender convicted of a non-violent or otherwise non-serious offense and, if so, whether this should be accomplished either by: (A) providing an additional ground for departure in Chapter 5, Part K; or, (B) increasing the number of offense levels in Zone A in criminal history category 1. The Committee endorses such an amendment. There are still far too many cases involving such offenders where the guidelines require a sentence of imprisonment . The Committee believes that the recent amendments increasing the number of offense levels in Zone A in Criminal History Category I from six to eight constituted a significant improvement. However, the Commission should undertake to identify through a separate ground for departure in Chapter 5, Part K, the relevant factors that would support departures for first - time, non-violent offenders. 

Thank you for the opportunity to comment on these important sentencing issues . 

JMB/mf/800 

cc: Stanford Shmukler, Esquire 
Howard B. Klein, Bsquire 
Co-Chairs 

truly yours, 

MJ,v> 
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c/o AGORAbCIENTIFIC TRUST 
SUITE 280, "MOUNT PLEASANT ROAD 
TORONTO, ONT ARlO, CANADA 

(613) 969-6090 

THE UN If EO Sf A fES SEN f[Nt-.:ING COr·lM!SSION 
WASHINGTON, D.C. 

Murch 10, l'JI13 

My name 15 John S. i <Jm ·I rP.Cet11:ly retired psychiatrist. 
ing in Toronto, Canada. antJ a U.S. cit izer.. One uf my in reti1·u · 
ment !las been a non··rmf i t oryur.ization that <Jims to help thl=! 
of parents sentenced to for pos':iession of illicit drugs. 
During my inquiries I ttave rnet witl1 instances where families have beer• 
broken up, botl1 parents ser1tenced to imprisonment, and dependent cttild· 
ren left in foster care with nu pro:;pects of seeing the parents released 
for periods of 10, 20 and up to years. There are obv iously serious 
repercussions to a ct1ild1s df:!velopmrmt and to societal att-
itudes and bel1avior when pre-teen nnd teen-agP.d children are left. t o 
deal witl1 the emot!onul problem causP.d by the loss of a 
enviror.ment and parenting, with t.lle .ncarc8ration of both 
not just short but protracted period!i o f time. 

fhe organizAtinn I t1ave helped t.tJ fuiJnd looks for people to assist u·,e 
dependents uf t.lteit ft u•t.l.illfl tlr!inu l.o 'if!I' VP. us uu-betwHen5 
in such vHry difftc.:ulL mutter!; iJG ut 
1000 miles away. Officials at John tloward Societv here in ror onto 
have been encouraging, !ieeing that Ltaf:!re ;1re a HJ stoti!jttcs ar:d no follow-
up on childnm from double- incurcet·ution fiJmiliBs. 

In the United StnLes thl.: fucus t1t1:; t )ll the of families 
whe t·e the parents have tu prison f01· illictt drug pos5E.!s · 
sion. For various reasons the worst cases turn out to be r.hose where 
the involvement has been with This is limited to con· 
cerns that arise in connection witt1 !jE:!fltoncing pr·ovisions that apply 
to the !.SO-offender. ·r he contentior. is that DS the present sf:!ntencing 
provisions stand, the law is udminisLered unfairlv. will be expiained 
below, the carrier-weight prmlistort, t.llrouut• nn deprives an 
LSO-offender of his (end her) liberty r.hrotJgll UtH operation of arbitrary 
and capricious factors. Moreover. l.ht:! lengtt1 of sentence-terms imposed 
undeP.. the carriet·-weigl"lt provision i;, unn'!asunably harsh compared with 
the length of prison sentence imposed when Ute substance LSD is distrib-
uted in a powder form or by some method that does not involve the use 
of blottmg paper. Further, t.hm·e is anecdotal evidence INhich suggests 
that arrests for trafficking in LSD lead to charges against oath parents 
of a tiNa-parent family more often thart is the case INhere a stimulant 
or narcotic drug is the 5h-Jbstanr.e involved. ln short, the child of the 
!.SO-offender is particulatw at risk contact INith two parents 
for excessively long (and arbttrarily dGtermined) periods of time. 
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A. FACTORS RELATED TO INCALCULABLE WEIGH r 
In questioning the lu£]ic uf Lhe c<Jrrier-wei£JI1t provision. attention has 
to be given to the particular mode of distribution that applies to LSD, 
namely the blotting paper route. Slips of blotting paper are frequently 
impre£]nated with dropfl uf LSD, each circ le on the paper "carrying" a 
certain dose, conventionally 100 micrograms. By t he decision of Congress. 
individuols are liable to be pennlizcd for possession of the "carrier" paper 
as well as the substance "carried" where LSD is the substance involved. 
What Congress did nut stipulatP-, howe\/er. due no doubt to a failure to 
take into account the nature of this method of distributing LSD, was 
that offenders should be punished fur possessin£1 or trafficking in not 
only a precise amount ul' LSl) but an imprecise amount uf moisture and 
perhaps other con taminants that can result from handling blotting paper 
strips under varied and unpredictable conditions. 

I. Moisture and adulterants: I am drawing your attention to the fact that 
laboratory determinations of the weight of blotting paper. LSD. atmospher-
ic water, sweat and other substances that have been deposited and absor-
bed as a result of handling are like to vary from laboratory to labora-
tory, and conceivably by substantial amounts. Each major city it\ the 
U.S.. r am told, has a laboratm·y where the weight of an illicit substance 
(and its carrier) can be determined. Please consider this. A laboratory 
in a coastal area, such as Maine. where the climate is moist. is liable 
to register a weight of a given slip of blotting paper in excess of the 
weight that would have been registered if this same slip of paper had 
been weighed in a dry environment. say in the State of Nevada. There-
fore, a judge in sentencing a convicted individual will find himself unwit-
tingly imposing a sentence based on calculations not provided for by 
Congress and -- again unwittingly ··- acting arbitrarily,-

In addition to the incalculable factor of absorbed moisture, due to the 
fact that blotting paper is inherently .4IMt .-.- : - 1 e a highly absorb-
ant substance, there is the matter of sweat gland and other impurities 
which have been deposited in varying amounts during the process of hand-
ling. There is reason to that some of this non-paper and non-
LSD material may derive from t,-,e agent who has effected an arrest. 
In that case. a prison sentence term can be in part determined by a fac-
tor that has nothing whatever to do with the person of the prisoner 
who has been arrested. 

2. arising from non-standard paper size: Under the recent 
Supreme Court decision bearing on the carrier weight issue, an opinion 
was given that the carrier weight provision relating to LSD offences was 
not unconstitutional. It was said to be Congress' intention to punish 
LSD offenders severely. While accepting this decision. it is possible to 
object that judges are being drawn into pronouncing arbitrary sentences 
with regard to the width of the border surrounding any particular sample 
of blotting paper treated with LSD in a manner Congress did not specify. 
It is not as if strips of blotting paper come in standard sizes. like, say, 
playing cards. It appears there are grounds for instructing judges to 
take into account only that weight of blotting paper that does conform 
to some standard set of dimensions, and to disregard the weight of paper 
that might constitute an extravagantly wide margin. But of course there 
is no1 such standard size, and no instruction given to the technician 
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at a laboratory to trim a sample to a particular size . 

r believe the Commission has the right to recommend that judges not be 
put in the position of imposing sentences that have been en oneously 
determined, outside the stated intention of Congress, with regard to ei-
ther: 

(a) extraneous moistum and other unspecified substances, or 
(b) non-standard mArrJill '1i.'e, or both. 

8. HARSHNESS OF- PUN!SHMEN I 

This will be well known to of the Commission already, but is worth 
inserting here as a reminder. rhe question of undue harshness arises 
From the disparity between t he sentence mandated for an LSD-related 
offence where LSD 11ns been distributed in powder or some other form 
and when the same weight of LSD has been distributed in the form in 
which it is "carried" on heavy blotting paper. Among the cases that have 
come to my attention is that of a 35 year old woman for the 
possession of 16 slips of blotting paper impregnanted with a total of 1600 
"doses" of LSD. For a fairly serious offence of this kind the sentence 
might ordinarily have been a 5 year prison term. Because of the weight 
of the paper serving as "carrier," the actual term to which she was sent-
enced was 24 years. A Federal prisoner, she is eligible to no parole. 
l'his individual commented to me, in a letter, that she had ca&4lculated 
t.he weight of coc.aine she would have had l:o have in her possession to 
draw a comparable sentence. The figure she arrived at was 150 kilograms. 
lt is understood that tile Commi!ision may have reservations about the 
extent t o which 'it can intervene, if it should wish to intervene, in the 
matter of instructing judges with regard to the carrier weight provision. 
Nevertheless, I submit that in view of the extraordinary disp·arity between 
LSD sentences and sentences for crimes involving other drugs, and the 
presumption that the disparity may be attributed to the effect of the 
carrier weight provision, and the understanding that the carrier weight 
regulations contain built-in means for improper sentencing, outside the 
stated intentions of Congress, the Commission may l.\lish to declare a mora-
torium on carrier-weight sentencing. That decision INOuld be justified 
on the basis that no one at present can tell what proportion of a carrier 
weight sentence is within the bounds stipulated by Congress, and how 
much falls outside. A moratorium would relieve judges of the burden 
of making capricious decisions, pending a clarification of the issue by 
CongresS. 

C. THE PROBLEM OF DOUBLE-PARENT SENTENCING 

The argument here likewise falls outside the scope \.\lith which the Convnis-
sion is concerned directly, but is worth inserting to complete the picture. 
The issue has greater sociological and psychological consequences than 
legal ones. From my own research in practice and from anedotal evidence 
5upplied by colleagues it appears that so-called psychedelic drugs, among 
which LSD is included, provide for a higher conviction rate of two mem-
bers of a family, wife and husband or parents living corrmon-law, than 
illicit drugs belonging to the narcotic or stimulant classes, for example co-
caine. The pattern of trafficking in LSD may differ from the pattern 
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characteristic o f oUH!r tllicil !Jrt;!J Lli stributiOfl. file individual involved 
in LSD distribution is evic1enllv not so likelv lo be tnvolved for money . 
Thereare no big profits in tl1e LSD Lrade. in contrast to the case with 
cocaine and opiates. The LSD is rather more likely to be involved 
in a friends- and- family netwurlc This doe:> not miLigate the offence. 
But it does render the offenl.lers mm·e liable to be arrested along with 
their marriage pal'tners uncJ so cume to co• 1cern our organization. In 
the case of the woman rmmtior1ed about who ts serving a 24 year prison 
term for possession wiLh intP.nL to :.ell of 16 blotter strips of LSD. the 
husband was sentenced to t,() venrs for th£> samu offence. The couple 
t1avP. IHft two children behind, II and 13, wl10 are among those we have 
been trvinu Lu help. l\lmli tion o f the carrier weight provision would make 
a large clifffP.t'P.nt:l-1 in t.hi!i I.VIH · ,,;· ,;,J:.P.. 

1). HE fRlJ/\C fl'JL HEVII W 

Common sense and a concern fur justice indicates the need for a system 
of review boards to consider Lhe cases of those prisoners who currently 
are serving terms for offences that have been determined by the 
carrier weight provision. A furthHr elemen t of arbitrariness and caprici-
ousness would be perpetra tel.l if future sentences were not based on this 
provision while past cases were nllowed to stand without review. It is 
submitted that individuals who have completed the length of sentence 
that would have been imposed without thr:! influence of the carrier weight 
provision but whose sentencP.s continue becnuse of the provision be en-
titled to releuse. There are, it has been estimated, tens of thousands 
of in the U.S. whn would be untitled to release under this · condi-
tion. 

E. SUMMARY 

On the grounds stated it is submitted that the Commission consider a 
recommendation to Congress which would eliminate the carrier weight 
provision as it applies to LSD. Too many elements of the arbritrary and 
capricious are inherent in the provision to make it Fair that judges should 
be subject to its requirements. Citizens have the right to not be subject 
to a law which, however innocently, cannot fail to result in inequity. 
The LSD offender is particularly vulnerable to multiple arrest of family 
membet'S, owing to the "non-corrrnercial" nature of the trade in LSD. Tra-
gic consequences fall to the lot of children in such cases. Should the 
Commission decide in favor of Lhis recommendation, it follows naturally 
that a svstem of review boards be established for the case of those al-
ready serving sentences. 

John S. Beresford, M.D . 
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United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2·500 
Washington, D.C. 20002·8002 

Honorable Commissioners 

My son, a first time offender who was 19 years old at the time 
of his arrest, is now in Sheridan Federal Correctional Institution 
and is about to turn 22. He has 8. 5 years remaining on his sentence. He was convicted of possessing LSD. 

·The LSD was on blotter paper, resulting in a sentence 8 years 
·longer than would have been given for having the same number of 
doses in crystal form. Had the drug been on sugar cubes the 
sentence would have been twice as long again . 

Imposing different lengths of sentences to different first time offenders for possessing the same number of doses of LSD is 
clearly not in keeping with the precepts of our judicial system. 

Because mandatory minimum sentences have removed the judges 
ability to recognize and rectify inequities in sentencing, my son 
and many like hi.m, are receiving unfair, unjust and disparate 
sentences in which the punishment does not fit the crime. 

#50. 
I beg you to correct this situation by supporting proposal 

Douglas R. Thrasher 
3800 Dade Drive 
Annandale, va.22003 
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FRmllJ 
es Against Mandatory Minimums 

Public Information 
u.s. sentencing Commission 
One Columbus Circle, NE 
suite 2-500, South Lobby 
Washington, D.C. 20002 

Dear Commissioners: 

March 15, 1993 

On behalf of the 13,300 members of Families Against Mandatory 
Minimums (FAMM,) I urge you to adopt the following proposed 
amendments: 8, 9, 10, 11, 12, 25, 29, 31, 35 (option 1), 39, 40, 
50, 51, 52, 56. 

Each of these amendments would result in fairer sentencing for 
nonviolent, offenders. FAMM also supports many of the Issues for 
Comment offered in the proposed 

Issue for Comment #13: We have received many letters from inmates whose 
offense level was raised due to the artificially low price set by the undercover 
agents. 201 . 1 should be amended to correct this abuse. 

Issue for Comment #24: The Court should definitely be allowed to present 
its own motion for substantial assistance SKl.l, regardless of whether the 
Government presents such a motion. This departure should not be limited to first 
offenders only. Substantial assistance is currently granted to multiple 
offenders by the Government in order to catch lower level offenders. Why should 
the Government be the only body able to offer that motion to first or multiple 
offenders? Amendment 31 correctly addresses this question. 

Issue for Comment #32: Nonviolent, f i rst offenders, should be considered 
for alternatives to incarceration. This should be accomplished by increasing 
the number of offense levels in Criminal History Category I . 

I commend the Sentencing Commission for considering so many 
sensible amendments to the guidelines. I hope the Commission will 
keep in mind that the American public wants justice to make sense. 
It doesn't make sense to sentence someone for offenses acquitted; 
it doesn't make sense to distinguish between crack and powder 
cocaine when one must have powder cocaine in order to make crack, 
and it is racially discriminatory; it doesn't make sense to 
sentence someone for undigestible compounds; ultimately, it doesn't 
make sense to pack our prisons for years with nonviolent , offender. 

Julie Stewart 
President 

1001 Pennsylvania Avenue. N.W. • Suite 200 South • Washington, D.C. 20004 • (202) 457-5790 • Fax (202) 457-8564 

Los Angeles. CA Phoemx.AZ V1rg1rila Beacr.. VA Ceoar Rao1os. lA 
Sa•annar.. GA Brooklvn. NY Ponlano. OR Greeley CO Feed1ng Hills . MA San A:otO:'IIO. TX 
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UNITED STATES SENTENCING COMMISSION 

ON 
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The American civil Liberties Union (ACLU) appreciates this 

opportunity to comment upon several proposed amendments to the 

guidelines , policy statements, and commentary in the Guide lines 

Manual. 

The American Civil Liberties Union is a nonpartisan 

organization of over 275,000 members dedicated to the defense and 

enhancement of civil liberties. Because protection of the Bill of 

Rights stands at the core of our mission, we have a particular 

interest in ensuring that due process and equal protection of the 

law, as well as the right of freedom of association and freedom 

from disproportionate punishment, are upheld wherever threatened. 

The principal purpose of the United States Sentencing 

Commission (Commission) "is to establish sentencing policies and 

practices for the federal criminal justice system that will assure 

the ends of justice by promulgating detailed guidelines prescribing 

the appropriate sentences for offenders convicted of federal 

crimes." United States Sentencing Commission, Guidelines Manual, 

§ 3 E l. l (Nov. 19 9 2 ) I p • l. 

The Sentencing Reform Act of 1984 (Title II of the 

Comprehensive Crime Control Act of 1984), provides for the 

development of guidelines that will further the basic purpose of 

criminal punishment: deterrence, incapacitation, just punishment, 

and rehabilitation. The Act delegates broad authority to the 

Commission to review and rationalize the federal sentencing 

process. 

As part of its statutory mission to monitor sentencing 

2 



practices in the federal courts, the Commission underscored the 

dynamism of the guideline-writing process, describing it as 

"evolutionary", with the expectation and anticipation that 

"continuing search, experience, and analysis will result in 

·modifications and revisions to the guidelines ..• " Id. p. 2. 

• 

The Executive Branch and the Congress have increasingly 

responded to public pressure to "get tough on crime" through 

enacting legislation that creates new federal criminal offenses. 

Thus, emerging criminal law is not just in the purview of state 

courts -- now federal courts have broader jurisdiction. This trend 

of federalizing criminal law has decreased access to the federal 

courts for civil cases (especially civil rights cases) and has 

created a patchwork quilt of laws for which punishment is often 

inconsistent and, in our view, extreme. It is incumbent that this 

Commission not simply rationalize federal crime policies which, for 

the most part, have been sensationalized, but rather ensure that 

civil liberties are not compromised in the process. 

Our comments will be specifically directed in support of drug 

trafficking amendments which seek to achieve consistency in drug 

sentencing (amendments 10, 49, SO); in favor of eradicating the 

distinction between powder and ' crack cocaine (amendments 40, 51); 

in opposition to increased sentences for "gang-related crime" 

(amendment 66); and in opposition to imposing a guideline level for 

the recently enacted carjacking statute (amendment 26). 

Although the focus of our comments is narrowed for the purpose 

of this testimony, we are also in general agreement with the 

3 
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concepts embodied in the following proposed amendments to the 

guidelines: 

Amendment 25, 36: recommendation that the government disclose 

to the defendant information relevant to the application of the 

guidelines prior to the entry of a guilty plea; 

Amendments 24, 29, 30, 31, 47: language clarifying and 

increasing the court's ability to depart tailored to individual 

circumstances and offender characteristics; 

Amendments 1, 35: prohibiting use of acquitted conduct in 

determining guideline offense level; 

Amendments 32, 52: imposition of sentences other than 

imprisonment; 

Amendment 56: retroactivity of amended guideline range and 

ability to reduce a sentence not listed if consistent with the 

purposes of sentencing. 

DISCUSSION 

Drug Trafficking: Amendments 10, 49, so. 
With respect to the category of drug trafficking, we support 

a number of closely related amendments which seek to ensure 

consistency in drug sentencing. Amendment 10 resolves the split 

among circuits by providing that the term "mixture or substance" 

does not include uningestible, unmarketable portions of drug 

mixture. Amendment 49 clarifies that the weight used to determine 

the offense level should not include the weight of substances 

involved in the manufacturing process or substances to which the 

4 



drug is bonded. Amendment 50 separates the weight of the carrier 

from the actual weight of LSD to determine offense level. 

Because a defendant's sentence pursuant to the guidelines is 

calibrated to the specific weight of the substance, it is essential 

that the substance b e appropriately defined. To include 

noningestible portions of a substance in the calculation of drug 

quantity for sentencing purposes would be unjust . A differential 

effect would occur solely based on the weight of different 

carriers . There has been no showing, however, that the extra 

weight is related to increased culpability. 

In Chapman v . United States, 111 S. Ct. 1919 (1991) the Court 

acknowledged that the sentences for selling a specific quantity of 

LSD could differ by over 2000 percent solely on the method of 

marketing: that is, the sentence for the sale of LSD in liquid 

form - - the least diluted form -- would be 10 - 16 months. 

However, since LSD is more widely distributed using a blotter paper 

carrier or on sugar cubes, the weight of the substance 

significantly increases as the result of the introduct ion of such 

uningestible and unmarketabl e components . Thus, the sentences of 

the people at the lower e nd of the chain of distribution who handle 

the drug in a more diluted form skyrockets: with blotter paper, 

the weight of the substance triples and the sentence would increase 

to 63 - 78 months ; with sugar cubes, the weight would spiral 

tremendously and the p e n a lty would leap to 188 - 235 months . The 

ACLU maintains that such a sentence, being disproportionate to the 

crime, is unconscionable and constitutionally suspect . 
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Pursuant to the sentencing guidelines, the penalty for 

distributing exactly the same amount of drugs -- 100 doses -- could 

range from 10 months to almost 20 years, causing the defendant to 

receive 19 additional years simply because of the manner of 

delivery of the drug. Ironically, it is typically the drug kingpin 

who is able to sell the drug in liquid form -- the purest form, 

thus receiving the lighter sentence. The people at the lower end 

of the drug trafficking scheme, who are usually young and poor, 

would unfairly be made to bare the brunt of punishment for 

participation in the drug economy. 

Although the majority in the Chapman case held that such an 

arbitrary scheme of punishment was not violative of the 

Constitution, the dissent correctly observed that the ruling "will 

necessarily produce sentences so anomalous that they will undermine 

the very uniformity that Congress sought to achieve when it adopted 

the Sentencing Guidelines. 111 If we want a consistent and rational 

sentencing scheme that sends unambiguous messages to drug dealers, 

such sentencing disparity must be corrected wherever it appears in 

the drug laws. The adoption of these amendments would be a first 

step towards the implementation of a rational drug sentencing 

scheme which carries on the mission of the Sentencing Reform Act -

- the elimination of unwarranted sentencing disparity. 

Crack v. Epwder Cocaine: Amendments 40, 51. 

Amendment 51 clarifies that the term "cocaine base" means 

1 Chapman v. United States, 114 L Ed.2d 524, 540 (1991) • 
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"crack." Amendment 40 asks for comment regarding whether the 

Commission should ask Congress to modify or eliminate the 

provisions that distinguish between the punishment for powder and 

crack cocaine at the quantity ratio of 100 to 1. 2 The ACLU 

·supports these amendments. 

Pursuant to this Commission's preliminary report detailing 

statistics of race and drug types, a disproportionate impact by 

race is clearly demonstrated. The Commission's final sample 

consisted of 4122 cases filed between April 1 and July 31, 1992, 

and is representative of all drug cases received for FY 1992. With 

respect to cocaine base (crack) and cocaine powder, the study 

concluded that 92.6% of Black defendants were sentenced for crack 

as compared with 4.7% of White defendants. on the other hand, 

45.2% White defendants were sentenced for cocaine as compared with 

29.7% Black. With respeet to simple possession only, 100.0% of the 

defendants sentenced for crack were Black, as compared with o.o of 

• 

Whites. As for simple possession of cocaine, 61.8% sentenced were 

White, as compared with 20.6% Black. See u.s. Sentencing 

Commission, Monitoring Data Files, April 1 -July 31, 1992. These 

statistics raise grave concerns as to the racial distinctions 

between the punishment for powder and crack cocaine established by 

the 100 to 1 quantity ratio. 

The available evidence indicates that cocaine base is used 

2 One gram of cocaine base (crack) carries the same penalty 
as 100 grams of cocaine powder for the purpose of determining an 
individual's base offense level under the Sentencing Guidelines • 
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principally by African Americans, while cocaine powder is used 

primarily by Caucasians. The overwhelming number of prosecutions 

in this country are for crack rather than cocaine powder, with the 

result being a vast disproportionate number of African Americans 

· prosecuted for use of crack. The resulting disparate sentencing 

scheme dramatically impacts in a negativa fashion on African 

Americans, who are subject to long mandatory minimum sentences for 

simple possession of small amounts of cocaine base while those 

first time offenders convicted of possession of a much larger 

amount of cocaine powder are subject to minimal sentences. 

For example, an offender with no prior record must be 

sentenced to five years for possession of five grams of crack. In 

contrast, a defendant convicted of first possession of 4.9 grams 

of crack or any amount of heroin or other controlled substance is 

by statute subject to a maximum sentence of one year. The much 

harsher treatment of a form of cocaine more likely to be possessed 

by Blacks than that meted out for possession of another form of 

cocaine that is likely to be used by Whites, implicates fundamental 

equal protection concerns . 

Although the five year minimum for possession of five grams 

of crack does not explicitly establish a classification based on 

race, the usage of crack is overwhelmingly attributed to Blacks, 

while powder is primarily used by Whites. There is no 

medical/scientific distinction between these forms of cocaine, and 

no objective scientific data to suggest that crack is more 
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addictive than powder. 3 Thus, it would appe ar that the statute's 

grossly disproportionate treatment of cocaine base does establish 

a de facto classification based on race or, at the least, 

represents a ·facially neutral statute applied in a racially 

discriminatory manner. Yick Wo v. Hopkins, 118 U.S. 356 

(1886). 

In 1988, the state of Minnesota enacted a law that increased 

the penalty for possession of crack. While the possession of three 

grams of powder cocaine carried a penalty of five years in prison 

and/or a fine of $10,000, under the new law possession of three 

grams of crack cocaine carried a penalty of twenty years in prison 

andjor a $250,000 fine. In challenging the constitutionality of 

the law, statistics were presented to the court which showed that 

92.3% of all persons convicted of possession of crack in 1988 were 

Black, while of all persons convicted of possession of powder 

cocaine in that year were White. In finding for the defendants, 

the court ruled that the statute violated the equal protection 

clause of the 14th amendment as well as a comparable provision of 

the Minnesota constitution. Minnesota v. Russell, Hennepin County 

District Court, December 27, 1990. 

on appeal, the Minnesota Supreme Court upheld the lower 

court's decision and invalidated the disproportionate treatment of 

cocaine base and cocaine powder under the equal protection 

3 See Proffer of Dr. George Schwartz, attached to Defendant's 
Motion to Declare Provisions of 21 u.s.c. § 844(a) 
Unconstitutional, U.S. v. Maske, Cr. No. 92-0132-01 (TFH) (D.D.C.), 
exhibit A • 
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provisions of the State constitution . State v. Russell, 477 N. W . 

886 (Minn . 1991) . In examining the distinction between crack and 

powder, the Court stated that an intermediate level review was 

appropriate "where the challenged classification appears to impose 

a substantially disproportionate burden on the very class of 

persons whose history inspired equal protection." Id. at 889 . The 

court then held that equal protecti on was violated because of the 

"lack of a genuine and substantial" basis for the distinction, 

rejecting the State's argument that the crack/cocaine 

classification served to facilitate prosecution of "street level" 

dealers or that such disparate treatment was necessary because of 

the alleged more addictive and dangerous nature of cocaine base. 

With the exception of the Minnesota Supreme Court, all courts 

to date have re·jected unconstitutionality arguments advanced by 

critics of the distinction in sentencing between crack and powder 

cocaine. Although the 8th circuit in U.S . v. S declared the 

100-to-1 sentencing ratio rationally related t o Congress' objective 

of protecting public welfare and several circuits have made similar 

rulings, creating a separate set of tougher sentences for low 

income people of color is unjust, regardless of federal court 

interpretations. It is instructive to note, however, that the 

court in Simmons stated that it was "bound by precedent" to reject 

arguments that the sentencing scheme was constitutionally 

4 964 F.2d 763 (1992) • 
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disproportionate. It stated t hat were it writing from a "clean 

• slate" , i t might have accepted as valid that the 100:1 ratio 

constit u ted disproportionate punishment. Id. at 767. 

The ACLU submits that Congress' decision to distinguish 

between cocaine powder and cocaine base is arbitrary and irrational 

and the substantially higher term for possession of crack 

discriminates on the basis of race in violation of the due process 

clause, the equal protection clause and the Eighth Amendment's 

prohibition against cruel and unusual punishment. Gang-related 

crime: Amendment 66 

Th e Commission requests comment on two issues: l) whether 

the guidelines should provide for a 4-level enhancement for 

felonies committed by a me.mber of, on behalf of, or in association 

with a criminal gang; and 2 ) whether a "criminal gang" should be 

• defined as a group, club, organization, or association of five or 

more persons whose members engage, or have engaged within the past 

five years, in a continuing series of crimes of violence andior 

• 

serious drug offenses. 

We all want to reduce crime in urban communities, but adding 

years to a convicted defendant's felony sentence for membership in 

a "criminal gang" is the wrong way to achieve results. 

a. Violation of First Amendment Right to Free 
Association 

The Amendment guarantees freedom of association. It 

protects expression and association without regard to the race, 

creed, or political or religious affiliation of the members of the 
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group or to the truth, popularity, or social utility of the ideas 

ar.d beliefs which are offered. NAACP v. Button, 3 71 U.S. 415 

(1963). It is not accurate to assume that every single member of 

every "gang" is involved in criminal or drug-related activities. 

' The motivations for joining a gang are complex and often involve 

issues of acceptance, trust, and responsibility. It is incorrect 

to classify away a whole segment of our youth because of their 

economic circumstances, their color, and/or where they live. 

The mixture of criminal and non-criminal activities resulting 

from gangs demands more exacting governmental definition. For 

example, NAACP v. Claiborne Hardware Co., 458 U.S. 886, 916 (1986) 

discusses the mixture of criminal and non-criminal activities as 

follows: 

No federal rule of law restricts a State from imposing tort 
liability for business losses that are caused by violence and 
by threats of violence. When such conduct occurs in the 
context of constitutionally protected activity, however, 
"precision of regulation" is demanded. Specifically, the 
presence of activity protected by the First Amendment imposes 
restraints on the grounds that may give rise to damages 
liability and on the persons who may be held accountable for 
those damages . • • Moreover, in Note v. U.s. the Court 
emphasized that this intent must be judged "according to the 
strictest law," for "otherwise there is a danger that one in 
sympathy with the legitimate aims of such an organization, but 
not specifically intending to accomplish them by resort to 
violence, might be punished for his adherence to lawful and 
constitutionally protected purposes, because of other 
unprotected purposes which he does not necessarily share." 

Id. at 919, quoting Note, 367 U.S. 290 at 299-300. 

b. Vague Definition of Criminal Gang 

An additional infirmity in the proposed amendment is its 

vagueness of terms. As our courts consistently recognize, vague 
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language not only deprives potential offenders of notice with 

regard to unlawful conduct, its effect is to open the door to 

arbitrary police enforcement. Under the proposed amendment, this 

problem is particularly acute with regard to the definition of 

"criminal gang". For example, the suggested language fails to 

specify how it is to be ascertained who a "gang member" is. 

just what is the definition of a "serious drug offense"? 

Also, 

It is insufficient to define a "criminal gang" as " a group, club, 

organization, or association of five or more persons whose members 

engage, or have engaged within the past five years, in a 

series of crimes of violence andj or serious drug offenses." The 

absence of standards for making such a determination of guilt is 

repugnant to both our criminal justice system and to the values 

inherent in a free democracy . 

Moreover, the definition of "criminal gang" is simultaneously 

too inclusive and too exclusive. The s-tatute may be used against 

peaceful striking workers, whose peers may have been involved in 

violent activities . On the other hand, the law would not apply to 

inside traders or s & L swindlers, who nevertheless are engaged in 

"criminal" behavior (because the definition specifies violent or 

drug crimes). Like the crack/powder distinction, this sentencing 

change will be used against poor people of color while allowing 

wealthy, criminals to escape enhanced penalties . ominously, 

the vague definition is broad enough to include other political 

and union "gangs" who may be fighting for social change . 

c. Inability to Ascertain Membership 
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Prosecutors cannot determine, with any accuracy, whether or 

not a defendant is or was a member of a gang, and thus subject to 

the penalty enhancement . The L.A . County district attorney 

released a report on gangs in May 1992. In the report, it was 

alleged that half of all Black males in the region, between the 

ages of 21 and 24, were involved in gang activity. According to 

the police, only 8.5% of Latino men and one half of 1% of Caucasian 

men in that age group show up in the gang database. Critics of the 

police in the Black community argue that African American men are 

being categorized as gang members because of their race, class, 

neighborhood, andjor the clothes that they wear, not as a result 

of their conduct. 

In Farber v . Rochford, 407 F. Supp. 529 (1975), the District 

Court in Illinois ruled that an anti-loitering city ordinance 

targeting specific segments of the population was unconstitutional. 

The ordinance targeted people "known to be" drunkards, prostitutes, 

etc. The court ridiculed this language at length -- who would 

"know," the community, the police, the people themselves? 

Reputation and general knowledge have no certain relation 
whatsoever to actual condition The law enforcement 
authorities are entitled to punish acts, but not reputation. 
This law is unconstitutional, as it seeks to punish an 
individual for what he is reputed to be, regardless of what 
he actually is. 

Id . , at 532, quoting People v. Belcastro, 356 Ill. 144 (1934). 

Moreover, vagueness of statutory language gives police 

officers uncontrolled power to arbitrarily select individuals for 

arrest and jeopardizes the rights of members of unpopular or 
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controversial groups. Id., p. 533. See also Papachristou v. City 

of Jacksonville, 405 u.s. 156 (1972); Grayned v. Rockford, 408 U.S. 

104 (1972). 

It is not possible for the police or prosecutors to know with 

any certainty whether an individual on trial is a member of a gang, 

whether he or she is peripheral or central to alleged criminal 

activities, or whether the person just "hangs out" with gang 

members. 

It has been our experience that vague laws vesting broad 

discretion in police officers have inevitably resulted in sweeping 

within their enforcement large numbers of law-abiding persons who 

are not the targets of the legislative bodies that pass these laws·. 

This clearly was the result of the efforts of the Chicago Police 

Department in the early 1980's when as many as a quarter of a 

million Chicagoans a year were swept off the streets in an effort 

to stop gang activity. The ACLU successfully attacked those 

arrests in federal court. 

The thousands of persons from communities of color who 

contacted the ACLU to complain about the "sweep arrests" of the 

1980's were decent, law-abiding people whose only "crime" was to 

be young, a person of color, and being present in gang-infested 

neighborhoods. 

we are particularly concerned with the potential 

effect of these vague provisions. Vague statutes are typically 

applied in a discriminatory manner, and have an overwhelmingly 

detrimental effect upon the poor and upon communities of color • 
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Because we wil l all be the losers if t he rights guaranteed b y our 

Consti tution are eviscerated in the midst o f combatting crime , we 

oppose the proposed a mendment and rec ommend i ts c omplete rejection 

by the Commission. 

Carjacking: Amendment 26 

Towards the end of the 102nd Congress , Congress approved a 

bill making armed carjacking a federal crime punishable by u p to 

1 5 years in prison or a life sentence if death occurs. Although 

vehicul ar theft is a serious problem, prior to the death o f 

Maryland resident Pam Basu, carjacking was not a federal crime. 

After her death, however, a full scale assault on carjacking became 

a nati onal priority. carjacking, however, is simply a new name for 

an old crime - - robbery. Carjacking represents a tiny percentage 

of either auto theft or armed robbery, the two crime categories 

that most police departments issue it under. It is much more 

frequent in cities than in suburbs. A few notorious cases have 

occurred in the suburbs, however, and motorists died , and suddenly 

an old crime became a national priority with a new federal law . 

Billy Davis , spokes per son for the Chicago Police Department 

stated, "We don ' t e v en l ike to say carjacking . .. it's robbery and 

its been going on for a long time. There's a lot of hype going on 

right now. " New York Times, 12- 9-92, "Carjacking: New Name for 

Old Deputy Inspector Charles DeRienzo of the New York city 

Police Department' s Auto Crime Division agreed: "It's a crime that 

has been happening for many many years. But carjacking is a name 

that just rolls off the tongue and sounds good." Id . 
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In most states, penalties of up to 10, 20 and more years of 

imprisonment often apply to crimes of armed robbery or armed 

assault. Pursuant to the sentencing guidelines, robbery has a base 

offense level of 20; i . e. from 33 - 87 months. If a firearm was 

·discharged, a seven level increase is mandated, i.e. 70 - 162 

months, with other level increases dependent upon the specific 

offense characteristics . In conclusion, carjacking is nothing more 

than robbery, armed or otherwise, and sufficient penalties exist 

for such crimes. 

Conclusion 

We request that this Commission adopt those amendments which 

seek to eliminate distinctions · which undermine concepts of due 

process and equal protection and reject those amendments which 

abridge fundamental constitutional rights. We implore the 

Commission to perform its task ot revising guidelines to recognize 

that the "war" on drugs and crime need not be a " war" on the Bill 

of Rights. 

We thank the Commission for this opportunity to comment • 
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Ms. Teri Goldstein 
United States Sentencing Commission 
Suite 3-soo 
One Columbus Circle N.E . 
Washington, D.C . 20002 

Dear Ms. Goldstein: 

FAX 14 15 ) 474-3748 

My name i s Michael Stepanian. I have practiced criminal law 

in San Francisco since 1966. The ma j ority of my cases are in 

federal court in California and other United States District 

Courts around the country. 

I am a past-president of the Criminal Trial Lawyers 

Association of Northern California, previously a member of the 

Board of Directors of California Attorneys for Criminal Justice, 

have been Chairman of the Board of the Ha ight Ashbury Free 

Clinics f or 15 years, am on the Advisory Board of the Drug Policy 

Foundation , and am a member of the Criminal Jus tice Act Panel in 

the Northern District of California. 

I have been married for 20 years, and have two children • 
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Page Two 

My remarks to your Commission will focus specifically on the 

attached material, which was prepared with the guidance of Lois 

Franco, Criminal Justice Consultant . I will speak generally to 

the commission about my practical experiences concerning the 

application of the guidelines in the day-to-day practice in our 

federal courts . 
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Re: COMMENTS ON SELECTED PARAGRAPHS FROM 
THE PROPOSED CHANGES TO THE SENTENCING GUIDELINES 

Amondment Number 10 • Drug Trafficking (201 .1 ): Resolvoa apllt among circuits by provldlng that term "mixture or substance" does not Include unlngeatlblo, unmarketable portions of drug mixture 

The use of the use of the uningestible or unmarketable portions of drug mixtures has concerned never resulted in guidelines calculations which have seemed just or fair. The Synopsis of the amendment seems to address the rationale for the recommended modification adequately. The severity of old law cases was determined by usa of a combination of purity of the substance as determined by OEA or other lab reports, and for illicit drugs other than opiates, cocaine and marijuana, the number of dosage units which would result from that 11100% equivalency" amount. While the quantity of substance which officially was considered to be the equivalent of a "dosage unit" often was different than what was commonly considered to be a "dosage unit11 by the end users, there was at least some factual basis and proportionality to the severity categories. In this old calculation, the unusable or uningestible quantities were not to be used . 

Probation OHicers were to reflect their calculations In the sentencing reports, or lab reports were to be referred to as the factual basis for the determination of the quantity of drug involved. The present, and hopefully soon to be amended, guideline leaves too much room for unwarranted disparity. and for the Imposition of sentences which too often seem to over-reach what the true severity of the offense is. The amendment proposed would seem to minimize the obvious problems with the present guideline. 

I also would, for the same reasons, strongly endorse the adoption of the changes proposed in Amendments 49 and 50. as proposed by the LeglslatJve Subeommlttee of the Federal Defenders. Although the present guidelines/ Application Note 11 states that "for controlled substances marked with an asterisk. the weight per unit shown Is the weight of the actual controlled substance, and not generally the weight of the mixtvre or substance containing the controlled substance ... .''(emphasis added), the proposed Amendment 56--would make clear that the medium or mixture substance is not to be used . 
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-
Amendment 12 • Orug TraHicklng (201.1 ): clerlflet quantity of controlled 
substances to be considered when amount I$ under negotiation: I would strongly 
endorse the modification proposed. The 11puffery11 involved in drug transactions to gain 
the attention of the buyer is a common phenomenon and unnecessarily skews the 
levels of sanctions upward when the defendant never Intended or was not capable of 
producing the amounts discussed. Where there is evidence and the Court makes 
findings that the defendant was incapable of or otherwise did not intend to produce the 
quanti ty discussed during negotiations. it is only reasonable. and again. Just, that the 
only the quantity of drugs which the defendant was reasonably capable of producing 
and/or Intended to produce, comprise the scope of the offense and that the offense 
conduct be rated as such. 

This is related also to ..... 

Amendment 13 • Drug Trafficking (201.1 ): an Issue for comment addressing the 
calculation of the weight under negotiation I reverte sting operations: The 
"puffery11 on both sides in these situations is legend. While one would wonder why 
defendants being offered something that is good to be true" in terms of costs for 
illicit substances being ·offered don't get smart, the reverse sting continue to 
be wildly successful. lt. has long been obvious that in these operations, the agents 
involved are very aware of what the quantities are, and ever urge their target 
to buy in to larger quantities than what often was initially Intended by the target (soon 
to be defendant). It also is not uncommon for the "deal" to result In agreements tnat. 
because the target wasn't prepared to provide larger amounts of money for the larger 
quantities of drugs, a staggered distribution and payment plan Is ''agreecf' upon, to 
11help" the target out. 

I would suggest that a reasonably eQuitable way to address what amounts to be 
a disparate handling of these cases could be to either 1) rate the offense on the basis 
of the amount of substance that the defendant Intended to purchase when the contact 
was initially made, or 2) to rate the offense on the basis of how much of the substance 
would have been purchased,· using the "going rate" as compared to the artlflclalfy low 
rate, for the substance in question. That would reduce the motivation for the OEA or 
other agents quantities beyond what the target intended, or would at least 
equalize the handling of the offender once caught. Games probably woutd result from 
this approach as well, but at least there would be some opportunity tor the offense to 
be rat-ed more similarly to what the rating would have been. based on the offend_!r's 
intent. 

Amendment 56 • Retroactivity of Amended Guldeltne Range (181.11) • addt 
• Acceptance of Responelblllty amendment to net of potent1al retroactive •ppllcatlon; 

.r r,_, _' 11 11_ ------ r ,- • t\ ' 
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revises policy statement to allow court to redue& a sentenco for amendments 
not on the list If consistent with the purposes of sentencing: What a wonder fully 
logical proposal. With all the guideline changes, not very many reduce the level of 
sanctions that have been imposed under previous guidelines. Where lt Is "consistent 
with the purposes of sentencing" the courts should have the and authority 
to take action to modify sentences which have been favorably affGeted by ...the 
subsequent changes. There would be precious few of these, and would serve to 
promote a feeling that the system is responsive in a favorable manner, rather than only 
adversely . 

-: 
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• TESTIMONY ON PROPOSED AMENDMENTS TO 
§§ 2S1.1 THROUGH 2S1.4 OP THE 

SENTENCING GUIDELINES 

DAVID O. STEWART 
ROPES & GRAY 

washington, D.c. 

Before the United States Sentencing Commission 

March 22, 1993 

The proposed amendments to the guidelines for money 

laundering offenses announce the critical principle of "tying 

base offense levels more closely to the underlying conduct that 

was the source of the illegal proceeds." 57 Fed. Reg. 62832, 

62839 {Dec. 31, 1992). This principle would correct a major 

distortion in sentencing under current guidelines for money 

• laundering, which can readily be manipulated by prosecutors to 

achieve sharply different sentences for similarly-situated 

defendants. The manipulation involves adding money laundering 

charges under 18 u.s.c. §§ 1956 and 1957 to cases that do not fit 

any reasonable definition of money laundering. This is reflected 

in money laundering convictions based on {i) garden-variety fraud 

allegations, United States v . Lovett, 964 F . 2d 1029 {lOth Cir.), 

cert. denied, 113 s.ct. 169 {1992), United States v. Johnson, 971 

F.2d 562 {lOth Cir. 1992), (ii) bankruptcy fraud, United States 

v. 970 F.2d 681 (lOth Cir. 1992), (iii) bank fraud, 

United States v. Kelley, 929 F.2d 582 (lOth Cir.), cert. denied, 

112 S.Ct. 341 (1991); United States v. Hollis, 971 F.2d 1441 

(lOth Cir. 1992), petition for cert. filed (Dec. 30, 1992), 

(iv) pension fraud, United states v. Cusumano, 943 F.2d 305 (3rd 



Cir. 1991}, cert. denied, 112 s.ct. 881 (1992), (v) political 

corruption, United states v. Montoya, 945 F.2d 1068 (9th Cir. 

1991}, and (vi) fraud on federal programs, United states v. 

Edgmon, 952 F.2d 1206 {lOth Cir. 1991), cert. denied, 112 s.ct. 

3037 {1992); United States v. Henry, No. 3:91-00095 {M.D. Tenn). 

• 

As prosecutors candidly admit, money laundering charges are 

added to such cases solely because the current guidelines 

establish dramatically higher sentences for money laundering 

counts than for related fraud charges. The Money Laundering 

Working Group of this Commission confirmed this pattern in a 

recent study. In a sample of 24 non-drug cases with additional 

money laundering charges, 23 defendants faced sharply nigher 

sentences because money laundering counts were included: 

Increased Guideline Levels 
Due to Money Laundering Count No. of Cases 

+ 21 levels 1 

+ 16 levels 2 

+ 15 levels 1 

+ 14 levels 1 

+ 11 levels 4 

+ 9 levels 5 

+ 8 levels 1 

+ 6 levels 2 

+ 5 levels 5 

+ 1-4 levels 2 

-2-



• 

• 

• 

In this sample, the money laundering charges created an average 

increase of 9 offense levels for sentencing. In most cases, that 

means that at least two additional years in prison. Whether the 

defendant faces that additional prison time now turns largely on 

the prosecutor's discretion to add money laundering counts to 

other, substantive charges. 

The proposed amendment to § 2Sl.l recognizes this 

inappropriate distortion of the guidelines and begins to address 

it. This is an important step to reduce unjustified disparity in 

punishment and unintended prosecutorial power over investigative 

targets. Although the proposed amendment correctly diagnoses the 

problem, however, its solution needs more work. In particular, 

the Commission should reconsider the use of the fraud tables of 

§ 2Fl.l to set money laundering sentences. 

Under the proposed amendment to § 2Sl.l, most money 

laundering sentences would be calculated based on the offense 

levels specified in the fraud table in § 2Fl.l, plus 12 offense 

levels for a drug-related offense and 8 offense levels for non-

drug-related offenses. The base offense level from the fraud 

table is based on the "value of the funds" involved in the 

offense. 

As a practical matter, this amendment will preserve the 

current distortion in sentencing and prosecution in non-drug 
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cases. (Because guideline levels are so high in drug cases, 

there is no significant disparity for drug cases under proposed 

§ 251 . 1.) The Money Laundering Working Group found that in non-

drug cases, a money laundering count would increase offense 

· levels by an average of 9 offense levels; the proposed amendment 

would institutionalize a differential of at least a offense 

levels between fraud and money laundering sentences. Indeed, 

that differential can be 10 or 12 offense levels if sentence 

enhancements apply for "special offense characteristics" under 

the proposed§ 251.1(b). The differential often will be even 

larger, though, because of the distinction between "loss" under 

the fraud guidelines and "value of funds" under the money 

laundering guidelines. 

For example, a scheme to overcharge the federal Medicare 

program may involve receipt of payments totalling $750,000, of 

which only $100,000 represents actual overcharges. Under the 

fraud guideline, the "loss" to the victim (the Medicare program) 

is $100,000, or offense level 6 before enhancement. But under 

§ 251.1 the "value of funds" involved in the money laundering 

offense will be $750,000, or a level 10 when measured by the 

fraud table, plus the a-level increase under§ 251.1(a) (3), plus 

"specific-offense characteristic enhancements" of up to four 

offense levels. The gulf between the offense level for the 

underlying fraud (6 plus enhancements) and that for the money 

laundering charge (from 18 to 22) is both huge and contrary to 
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the Commission's professed goal of "tying base offense levels 

more closely to the underlying conduct that was the source of the 

illegal proceeds." 

Under the proposed amendments, the continuing disparity 

between money laundering sentences and those for non-drug 

underlying offenses flows from the ill-advised reliance on the 

fraud table for determining money laundering sentences. The 

courts have stressed the error of equating money laundering with 

theft or fraud for sentencing purposes. In United States v. 

Johnson, supra, the Tenth Circuit declined to group money 

laundering and fraud offenses because the former concern "the 

value of funds" while the latter concern "loss." (971 F.2d at 

576) • 

Although both offense levels are determined from a 
calculation involving an amount of money, the harm 
being measured by each is significantly different in 
character. "Loss" is used throughout the guidelines as 
a measure of the net harm resulting from theft and 
property crimes. • • • In any given case, the "loss" 
may or may not be the same as the total amount of funds 
involved in the fraudulent scheme. see u.s.s.G. 
§ 2F1.1 comment (n. 7-10). A determination of loss 
requires an assessment of the impact of the fraud on 
the individual victims. Section 251.1, on the other 
hand, is not based on the amount of the loss. It is 
based on the value of the funds involved in the 
laundering transaction. The harm from such a 
transaction does not generally fall upon an individual 
but falls upon society in general. Thus, the measure 
of harm under § 251.1 is the total amount of funds 
involved • 
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For the reasons identified by the Johnson court, the fraud 

table is not appropriate for determining money laundering 

sentences. To the extent the fraud table is based on the concept 

of loss, it simply does not fit the value-of-funds measure for 

money laundering. Cf. United States v . Kopp, 951 F.2d 521, 535 

(3d Cir. 1991) ("loss" under theft guidelines differs from fraud 

"loss" under§ 2F1 . 1). 

The Commission also should address specifically the 

disparity problem in government "sting" cases, in which 

government agents represent that funds are the product of 

specific illegal activity . For defendants in sting cases, the 

money laundering guidelines should tie the sentence to the 

underlying offense described by the government agents . 

In order _to achieve its stated goal of tying money 

laundering sentences more closely to the sentences for the 

underlying offenses, § 251.1 should be revised in three respects. 

First, the sentence for non-drug offenses should not exceed the 

sentence for the underlying offense; that change will eliminate 

the current powerful incentive for prosecutors to add, or 

threaten to add, money laundering charges to non-drug, white-

collar cawes. Second, the previous table for § 251.1 should be 

reviewed or revised to avoid the further disparity caused by 

using the fraud tables under§§ 2S1 . l(a) and 2S1.1(a). Third, 

the guidelines should provide that the money laundering sentence 
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in sting cases shall not exceed the sentence for the crimes that 

supposedly generated the funds at issue • 
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Introduction 

I am here tuduy to offer my comment!:> with LO the Sentencing 
or guideline!) l'or money laundering and currency reporting 

As the C can ::.ee from my attached Curriculum Vitae (Attuchment 
I). I have heen wo 1 king with i!:>!:>ue!:> at leu::.t 1979. 

For the la::.t and one half year::. I have been in private practice a::. a con::.ultant 
to attorney!:>, law en lurcement orticiab. pro::.ccutor::., and foreign governments on the 
or money laundcri11g. financial ime::.tigative techniques, and currency reporting I am 
an a::.::.ociate member of the American Bar and I am active in the Money 
Laundering Suhcununittee or the ABA's White Collar Crime Committee (Criminal J u::.tice 
Section). 

In late 1992. the or the Muncy Laundering Subcommittee asked me to join 
the Sentencing Gu iddines Working Group. A!) a member or the working group, I drafted 
several monograph :::. which explained the type::. ur activities that are common to muncy 
laundering (Attachment 2). I also drafted my for revi::.ing the guidelines 
(Attachment 2). The Commission staff cun::.idered these monographs and in 
their deliberations vr the money laundering portion of the guidelines revision. 

I appear today before the Commission in my capacity as an expert on the subject::. of 
money laundering and the currency reporting laws and regulations. I urge the Commi!:>::.ion 
to approve thepropused revised guidelines 2SI.l and 2Sl.2 intact. In the words of the stall 
report, the revbed establish offense characteristics which retlect "greater ::.ensiti'< ity 
tQ...s.ucb factors as coQduct." I believe the prop-osed 
guidelines do an ex(cllent job of accomplishing this important revision. On the other hand, 
I believe the Commission should consider lowering the offense levels for the- currency 
r:eporting guideline:> (2S 1.3 and 2S l.4) to IC\el 6 tu bring them in conformity with proposed 
guideline 2Sl.2. I believe level6 would more rct1ect the seriousness of the!)C . 
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The Scope of the Problem 

I would like to commend the Commission's staff for their excellent work. They 
thoroughly researched the sentencing practices under the statutes, and solicited a wide range 
of sources for information, assistance, and opinions. 

2Sl.l 
The Sentencing Commission had specific expectations when they adopted C.S.S.G. 

'The Commission expected that U.S.S.G. 2Sl.l would be applied in 
cases in which financial transactions 'encouraged or facilitated the commission 
of further crimes,' and to offenses that were 'intended to ... conceal the nature 
of the proceeds or avoid a transaction reporting requirement.'" 

"Thus, it appears that the base offense levels in 2Sl.l may reflect a view 
that 18 U.S.C. 1956 would generally be applied primarily to ' traditional,'·and 
perhaps large-scale, professional money launderers." 

However, the staff found that prosecutors have stretched the guidelines far beyond 
the Commission's expectations. 

"The statutory phrase 'to promote the carrying on of specified unlawful 
activity' has not been limited to offenses in which the defendant 'encouraged' 
or the commission of further crimes, as the Commission indicated 
in commentary that it expected." 

"Off.enses that technically qualify as 'money laundering' are frequently 
simply__ingdcntal to, or componen parts of, an underlying crime ... " -
This prosecutorial over-reaching of tpe Commission's intentions has creating 

widespread anomalous charging and sentencing practices. 

"Despite the fact that this 'money laundering' conduct may reflect little 
additional harm to society beyond that reflected in the underlying offense, 
practitioners assert that, due to the operation of the guidelines, when a money 
laundering count is charged the sentence can be significantly higher than it 
would have been if the underlying offense were charged alone." 

The staff report provides ample evidence that this has indeed been the case. 
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The government has prosecuted "incidental" conduct under 18 U.S.C. 1956 using the 
theory that such incidental conduct encourages or facilitates the commission of further 

Take for example corporate officers White and Black, both of whom are bribing 
foreign officials in order to secure lucrative contracts. White ilJegally takes funds from his 
corporation by wiring funds to his own bank account. He does not attempt to otherwise 
conceal the funds. He then uses the funds to make the bribe payments. 

Black on the other hand sets up a number of sham foreign corporations in various 
offshore secrecy ha\·en countries. He funnels payments through this intricate web in such 
a way as to make the disbursements appear legitimate to the company and its auditors. He 
later converts the to cash which he then passes under the table to the foreign 
officials. 

Here we have two corporate officers engaged in the same two predicate offenses to 
the money laundering statutes: wire fraud and violations of the Foreign Corrupt Practices 
Act. White, admittedly not too bright, has simply misappropriated corporate funds to make 
the payments. Black on the other hand constructed a complicated web of offshore 
transactions that may never be discovered. Yet under the current guidelines, both White and 
Black could receive the same sentence for their money laundering activities. The guidelines 
consider White's "incidental" laundering of the funds (his wiring them to his own bank 
account), as serious as Black's highly sophisticated, and nearly impenetrable laundering 

As the staff so aptly put it in their report, "this kind of outcome ... conflicts with just 
punishmem principles and gi1-·e.s undue weight to charging decisions." 

Concealment 
The Key Element of Money Laundering 

I believe the root of the problem arises from the conflict between the guidelines and 
the accepted definition of money laundering. Money laundering is the attempt 
to hide the source or ownership of money. Concealment is an integral part of the money 
laundering process. 

The laundering of currency (the most common type of laundering found today) is a 
three l>tep process: placement, layering, and integration. 

Placement occurs when currency is "placed" into a financial institution . 
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Layering is the process of moving the placed funds among many financial 
institutions, often in the names of various companies and often in different 
countries. 

Integration is the process of returning the funds to "legitimate" use in such a 
manner that they appear to be from legal sources. 

Concealment is an integral part of each of these steps, and is the ultimate goal of the 
entire process. Y ct as the staffs report and the above example indicate, the current 
guidelines do no1 nccessarilt.!.ake concealment into account. 

I 

The staff report shows that i almost of the cases surveyed, the defendant 
charged with money laundering had n.Q!_!a en any steps to conceal or disguise the proceeds 

\ criminal conduct. Of the 60% that, as the staff states, " ... could be said to meet the test 
. of 'traditional' money laundering one third enmed in "any meaningful degree 

of-cornplexity_or sophistication." According to the staff, "the Commission's selection of 
relatively high alternative base offense levels (20 and 23) was presumably based on the 
general conclusion that 18 U.S.C.l956 would apply to relatively serious offenses." Yet onlt 
20...%.J)Jlhe btv_ugbLU.nd.eL.I.he.-currenl guideLines nct-uaily..in.,:oh·e these types of offenses. 

Unfonunately the government's ability to prosecute this "incidental" activity as 
laundering has resulted in a dramatic skewing of sentences. 

The report shows that a similar sentencing disparity has arisen from the guidelines 
for currency reporting violations. This is particularly evident in the guidelines for structuring 
currency transactions. According to the report, sentenced for structuring 
ncit er knew nor believed they were dealing with criminally derived funds. Yet under the 
guidelines, these defendants could receive the same sentence as a person recruited as a so-
called Smurf for a major laundering organization. 

The courts have recognized this disparity, as they have granted downward departures 
surveyed. --Take the Guidelines Out of the Driver's Seat 

The staff unequivocally states that the sentencing disparity created by the 
current guidelines " ... conflicts with just punishment principles and gives undue weight to 
charging decisions." I agree . 

·--
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Some would argue that the revised guidelines take the punishment out of money 
laundering offenses. This simply is not true. The proposed guidelines punbh both 
"incidelllal" laundering and laundering under 18 U.S.C. 1957. Thus the proposed guidelines 
would laundering that docs not involve, in the stafr s words, "traditional 
laundering However the punishment for this less serious laundering \\ Ould be 
more directly linked lO the punishment for the underlying offense. The proposed 
reserve conceal transactions, who engage in sophbticatcd 

the proceeds of illegal drug transactions. 

There is a key distinction between the current guidelines and proposed guideline 
2S l. l. The facts that the cu-rrent guidelines punish "incidental" conduct with the same 

as they punish sophisticated laundering. Proposed guideline 2S l.l assures that the -offense levels match the seriousness of the conduct. The proposed guideline provides the 
criminal justice system with a far more realistic result. 

In a similar vein, the proposed guidelines take a much more realistic approach to 
structuring. Defendants who structure transactions with the intent to evade the reporting 
requirements arc punished, even if they do not know or believe they arc using fu nds 
derived from unlawful activity. Pr..QP.Q.S_ed line 2S 1.2 enhances the sentence for those 
who act with reckless disregard as to the source of the funds. They enhance the sentence 
furthcrJQ.Ltb.os..c who know or believe the funds are proceeds of unlawful activity. These 
distinctions that give rise to sentence enhancement arc a much more realistic approach to 
matching the punishment to the seriousness of the offense. 

Unfortunately, I do not believe proposed guideline 2Sl.3 achieves the same result. 
I believe a base offense level of 6 for 251.3 and 2Sl.4 is a much more realistic approach to 
these violations. As with structuring violations, defendants who intend to evade these 
requirements are still punished. Those who do so with the belief or knowledge that the 
funds are derived from unlawful activity would receive enhanced sentences. 

Unfortunately the current guidelines have made it very attractive for prosecutors to 
charge these offenses in order to e licit greater sentences for incidental conduct, non-willful 
conduct, or conttuct by a defendant who does not know or believe he/she is dealing with 
proceeds of unlawful activity. 

As the staff has correctly concluded, the punishment dictated by the current guidelines 
exert an undue influence over prosecutors' charging decisions . 



• 

• 

• 

U.S. Sentencing Commission 
Testimony of C.H. Morley 
March 22, 1993 
Page 6 

A Classless Approach to SenteJtcing 

The staff report indicates that a dass distinction has arisen under the current 
The staff found that about 70% of all cases involving laundering counts involve 

drug money. Yet in some cases, the government charged money laundering rather than drug 
offenses in order tu reach a lower guideline sentence. The money laundering offense le'vel 
was higher than the underlying conduct in only of the drug cases. 

Thb sharply with the 25n of classified as non-drug cases. In the::,c 
cases, the money laundering offense level was higher than the underlying conduct in 96re, 
of the cases. In both types of cases, the disparities ranged from minor to very large. In one 
case the muncy laundering guideline was 21 levels above that of the underlying offense. 
Other evidence already cited indicates these disparities may have more to do with the type 
of underlying offense rather than seriousness or sophistication of the laundering conduct. 
Prosecutors have charged drug defendants with money laundering to reduce their potential 
sentences. On the other hand they have used money laundering counts to increase the 
potential sentence faced by non-drug defendants . 

The proposed guidelines make no such class distinction. Sentencing is a function of 
the laundering conduct, not the nature of the underlying offense. 

I recently heard the argument that the proposed guidelines are an attempt £O lessen 
the penalties faced by white collar defendants. From my perspective I can say this is 
categorically untrue. At the time I offered my suggestions to the Commission staff, I was 
unaware that they had prepared a report. I was also unaware of the degree to which existing 
cases reflected such disparities in sentencing. I based my recommendations solely upon my 
belief that the Commission could modify the guidelines to reflect more realistically the 
various degrees of sophistication in money laundering. As I stated early in this paper, I 
believe the proposed guidelines achieve that objective. 

I have also heard the argument that these revisions are premature, that we should 
give the Justicej2epartment"s new money laundering policies time to work. But the Justice 
Department policies do not address the fact that the sentencing guidelines do not match the 
severity of the laundering or currency reporting violation. I therefore fail to see how waiting 
for the effect of these policies will make any difference as to the disparities and inequities 
present in the existing sentencing guidelines. While I applaud the Department's new policies 
as being long overdue, they do not address the problem at issue here . 
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Conclusion 

I view money laundering in the abstract, whether the laundering involves drug 
proceeds, the fruits of wire fraud, or structuring currency transactions to evade the currency 
reporting requirements. I believe proposed guidelines 2S l.l and 2S 1.2 correctly and fairly 
match the severity of penalties to the seriousness of the laundering activity, without regard 
to who docs the laundering. These proposed guidelines correctly link the penalties to the 
underlying offense, but provide for incremental enhancements where appropriate. 

Sections 2S 1.3 and 2S 1.4 should achieve the same result. I therefore urge the 
Commission to amend these guidelines and provide for a base offense level of 6, with 
appropriate enhancement language for those who believed or knew the funds involved were 
proceeds of unlawful activity. 

By adopting the revised money laundering and structuring guidelines and making 
appropriate adjustments to the currency reporting guidelines, we will achieve the goals of 
Congress and the Commission: To severely punish those who would engage in sophisticated 
laundering activities, or ·the laundering of drug proceeds. To continue under the current 
money laundering sentencing guidelines is to ignore the realities of money laundering while 
continuing to mete out disproportionate and unfair sentences to both drug and non-drug 
defendants. 

-CH M-
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Fll'ANCIAL INVESTIGATIONS. CONSULTING. AND TRAINING 

Sampling of ..:ase..; 

Jn, estigations indude: Bank ci,·iJ and criminal inn!stigations: re-insuram;c fraud m.ijor 
Insurer: money laundering in\'estigations: limited pMtnership fraud: Mcdkaid fraud rbk 

fraud: hidden or laundered as..;ets: & forfeiture .tnd lMnk fraud. 

Complete dcttd manctgemem and sprc:au sheet of financial tlattt 

GOVERNMENT CONSULTJNU 

Central Corporation ! 1 llQIJ) 

Panidp.ttetl in a stratt:gk analysis session tlectling "ith thl' and future in intcrn.uionctl drug 
mont:y interc.Jktion. The 2Q panidp.mts were drawn from le' cis of go"crnment anc.J the nanking intlustry . 

U.S. Info rm tttion Dcpartment, lnterntttionctl Narootks Matters (144(l.Ql) 

Ret ained as a oonsultant with U.S.I.A. 'State Department to a<.J,·isc senior foreign gO\ernmcnt oiTidctl:- and 
pri,·atc lt!aJers on issues in,·ol\·ing nan.:otks money launJering. 

Countries Visited: VeneLudtt. The Bdhamc\S. Costd <:olombi.t. PMagu.t). Br<tLil. and Argcmind. 

Go,crnment Officials Briefed Inc.:luc.lc:c.J: and Juc.Jici.d Commissions: 
Supn:me Court Justi<.:es and stctffs: Attorneys General and senior fc:c.Jc:r.tl ami regionallav. 
officials; C.cmral Bank and staffs; bank examination staffs; anc.J sc:niur military offkials. 

Prh·ate Sector Briefings lndudcd: St:nior bank hank offi'-'t:rs; h;mking associations: intlustry 
leader.-: and trade asso\:iations. 

Broadcast program on money laundering to Latin America anJ Nigeria. 

VIDEO PRODUCTIONS 

DF:A Fir.ttncial Inn!stigations Course 

Cumput"' Bu$im:ss Orgwrizativm· & Arrunuy C uurduwrivn (1988) 
Scorchu1g Public· Rervrd$ (1988) 
Tmdng Fuumcial TnmsflCtions Tllruugh Bunks ( 1989) 
Tmcu1g &. Commvdiry Trmrsactivns (1990) 
Jm·c$tigatu1g Lmmdcring ( 1990) 
Usu1g Jndirc:ct Mctlwdl· of Prvvf ( 1990) 
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Seizlm! and Forfeiture of Assetl· ( 1990) 
The DEA series ronsists of multiple. half hour video scripts for the Drug Enforcement 
Administration's advanced Financial Investigations courst:. 

Blue Skies and Black Mvney (1986) 

A dramatization of money laundering. produced for the federal government. 

Operation Buckstop (] 986) 

An enforcement video on money laundering produced for the U.S. Customs Service. 

U.S. Set.Tet Service !In Process) 

An enforcement \'ideo on money laundering and forfeiture. 

PAPERS PRESENTED OR PUBLISHED 

nre BtJIIk Secrecy Ac./ 
Bank Administration Institute ( 1986 Seminar) 
The Institute for Strategy De\'elopment ( 1 Seminar) 

BtJ11k Sec;ecy Act Compliance and the Money LmmdL•rillg Cvntrol Act 
· National Assn of Criminal Defense Lawyers ( 1987 Seminar) 

U.S. League of Sa\'ings Asscx:iations ( 1987 Seminar) 
Bank Administration Institute ( 1987 Seminar) 
Federal Financial Institutions Examination Council ( 1987 Training c.:lass) 

n re ///ega/ Use of Offihore Shell 8tJ1lks 
Federal Financial Institutions Examination Council ( 1 Training class) 

nre Role of Wire Tram.fers in .Money Lwmdering 
Monograph and testimony presented to the U. S. Senate Banking Committee (1989) 

The New Treasury Targeting Regula!Wns, Nv Room Fur E"or 
Article for The Jorunal of Bank Accounting And Auditing t 1990) 

SrtSpicious Banking Transactiuns 
Anicle for Money LaundtriJJg Alert (1990) 

What the Feds Look For (And How to rUid It Fim) 
Elte<.'Utive Enterprises. Inc. (1990) 

ProtectinR A Secured lnlertst From Government Forfeitlue 
Anicle for T1ie Jorunal of Bank Ac.corulling And Auditing (1990) 

nrc Financial Institution's Guide to Suspicious Transactivns 
Monograph for the 1990 ABA/ABA Money Laundering Conference (19QO) 

Cttasing nre Drug Dollars (How Fina11cinl Invcstigatiuns Arc Snaring the Drug Lords) 
Feature Aniclc for U.S. Information Agent.-y World-wide Distribution (1Q91) 
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Rectllt Developments in International Financial Fraud and Suggested Prel•entative Teclmitj1tes 
Banker's Association of the Bahamas and the Central Bank of the Bdhamas (1992 Training class) 

BOOKS PUBLISHED 

Tracing Transactions Through Financiallnstirulions 
Written for the Police Research Forum ( 1987) 

Financial /m:estigations Check Li\·t and Quick Rc:ft:rence Gtci.dc 
Written for the:: U.S. Depanmem of Justice. Executive Office of Asset Forfeiture (1992) 

Financial Investigations Source Book and Quick Guidr: 
Published for the Morley Group. Ltd .. to be sold to local and state enforcement officials ( 1992) 

OTIIER SERVICES 

Monev Laundering/Bank Act Compliance Svstems 

Designing/revie::wing financial institution compliance. training. c:Uld internal control systems. 
Analyzing finam:ial institution potential exposure:: to money laundering/Bank Sccre&.:y Act violations. 

Financial Investil!ations Training 

Designing financial investigation training systems. Conducting training for domestic and f<?reign government 
law enforcement and banking agencies. 

Clitnts include: Police Executive Research Forum ( 1987 • present); U. S. Customs Sel\ice ( 1992): National 
Association of Attorneys General (1991 • present): Institute of Internal Auditors (1992); Venezuelan Bankers 
Association ( 1 South Carolina Bank Fraud Working Group ( 1992): NY District Attorney's Office of Special 
Narcotks ( 1992): Banktrs Association of the Bahamas ( 1 992); and law enforcement officials from Brunei. 
Czechoslm akia. Ghana. Gn:ece. Israel. Kuwait. Nigeria. Pakistan. Uganda, Croatia. Italy, Bulgaria, Morocco. Saudi 
Arabia. Syria. and tht United Arab Emirates. 

Video Training Produgion Company 

PRESIDENT, CGM GROUP, INC. 
(1985- PRESENT) 

Producers of the DIRTY MONEY series (Written by Charles Morlty, by the CGM Group) 

A Ba11ker's Guide to (1985) 
Recognizing Laundering Sdrtme (1986 In cooperation with INTERPOL) 
Teller Compliana and the Bank Secrecy ACI (1 987; Re\ised, 1989) 
Exempti1'8 Transactions Under the Bank Secrecy Act ( 1987) 
Wllar the FetlrLook For (And How to Fuui It (1989) 

The DIRTY MONEY series is endorsed and licensed by the major U.S. banking associations. The series is 
standard training for the U.S. bank regulatory agencies, the banking industry, all the:: major U.S. law enforcement 

INTERPOL and se\·eraJ major foreign enforcement agencies . 
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Investi&<Hions 

OllEF INVESTIGATOR 
U.S. SENATE PERMANENT SUBCOMMITTEE 

ON INVESTIGATIONS (1980- 1985) 

Investigations and Senate hearings induded: Home Health Care Fraud; International Narcotics Trafficking; 
Commodities Fraud: Criminal Dumping of Toxic Waste; Crime & Secrecy: The Use of Offshore Banks & Companies; 
Prevention of Drug Abuse Among Youth: The Role of the Industry in De-glamorizing Drugs: Domestic 
Money laundering: The Bank of Boston: Domestic Maney Laundering: Pueno Rico 

Books Published 

Crime & Secrecy: 171e Use vf Offihvre Banks & Companies 
Senate Staff Study 1Q83) 
Senate Report (Co-editor. 1985) 

Papers Presented or Published 

Laundering Muncy Through Offihore Secrecy Havens 
FBI/DEA Field Super\'isors' Seminar ( 1983 Training class) 
IRS Criminal Investigation Mid-Atlantic Region { 1983 Training class) 
Battelle Memorial Institute (1984 & 1986 Seminars) 
University of Maryland Law School (1985 Seminar) 

SPECIAL AGENT 
IRS CRIMINAL INVESTIGATION DIVISION (1969 - 1980) 

National Office representative to Operation Greenback formation task force. Group Manager t 1 1/2 yrs). 
Training Ohision (4 yrs). U:d Spedal Agent Basic School redesign task force. Led Special Agent Intermediate School 
design task force. Newark NJ Strike Force (I yr). 

REVENUE AGENT 
IRS EXAMJNATION DIVISION (1967- 1969) 

Completed basic and ad,·anced training. Examined individual. pannership. fiduciary. and corporate returns. 
Examined issues invohing mergers, liquidations. excess retained earnings. controlled groups. sham transactions, and 
other complex issues. 

TOUOIE ROSS CPA FIRM (196S - 1967) 

EDUCATION AND MEMBERSlDPS 

Uni\'ersity of Maryland honors graduate in aa:ounting and finance (1965) 
Completed 61 quanerbours of law at Uni\'ersity of Denver (e\'enings. 1971 - 1972) 
Associate member. National Association of Criminal Defense Lawyers 
Associate member, American Bar Association 

Member Litigation. Tax. & Criminal Justice Seetions 
Member White Collar Crime Committee & Money Laundering Sub-Committee 

Member Money Laundering Sentencing Guidelines Working Group 
Member Complex Crimes Committee & Securities Fraud Sub-Committee 
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MEMORANDUM 
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Chuck Morley 
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Date: November 4, 1992 

Sentcndng Guidelines for Money Laundering 

In my second memorandum on sentencing guidelines, I retined my initial notes on 
money laundering :md grouped the various offense characteristics under three headings: 
plncement, layering. ;.1nd integration. I have now further reduced these elements of money 
laundering and have put them into a hierarchy. The result is the following broad offense 
characteristics. 

Note that thc':-.e are not separated by placement, layering, and integration, but take 
these laundering :,tL·ps into account. Note abo that using an alias, presenting false 
information, or maki11g false statements, only increase the le\els for transactions imolved in 
the layering or integ1 ation phase of money laundering. I think to make this work, we wilJ 
need n short parag1nph giving the agreed upon delinition of placement, layering, and 
integration. That paragraph will save us the trouble of trying to use more words in the 
explanation of the <.:haracteristics themselves. 

In my tirst of September 30, I recommend the bru,e offense level for 
2Sl.l and 2Sl.2 he the same base offense level as the predicate offenses proven to sustain 
the 1956 or I •157 offense. Section 2Sl.l (b)( 1 ), 2Sl.2(b)(l )(A)&( B) remain the same 
as they now are. Sections 2SJ.l(b)(2) and 2Sl.2(b)(2) remain the same, but I recommend 
the value of the funds increase be capped for increases resulting from go1:emmc:m sting or 

sting opgntions. A new section is added under the Specific Offense Characteristics 
for both 2Sl.l and 2Sl.2. The wording of the new section retlects the specific offense 
characteristics detaikd below. 

I ha\·e ranked the various characteristics below, hut lJUei)' whether or not these 
characteristics should be given specitic levels (ie., 20, 23, etc), independent of the level 
assigned to the undc1lying offense. What we arc saying is without the characteristics below, 
money lnundering c"rries the same penalties as the underlying offense. This presumably 
would give rise to concurrent sentences (?). But once the defendant undertakes overt 
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laundering, a separate crime with separate guidelines has taken place, and separate 
sentencing is indicated. 

As of the hour of this fax, r have not completed my work on 2Sl.3 and 2Sl.4. I hope 
to have that completed by later today. 

SPECIFIC OFFENSE CHARACTERISTICS 

1. If the defendant conducted, attempted to conduct, or assisted in conducting a 
transaction through a straw party, a front company, or by concealing transactions in 
one or more legitimate businesses, increase by 2 levels. 

2. 

a. If the transaction is an attempt ·to layer or integrate the funds, or if as part of 
layering or integrating, an alias is used, increase by 3 levels. 

If the defendant prepared or presented, attempted to present, or assisted in preparing 
or presenting altered, false or fraudulent documents with the intent of disguising the 
true source or ownership of funds, increase by 2 levels. 

a. If the transaction is an attempt to layer or integrate the funds, or if as part of 
layering or integrating, false information is supplied or false statements are 
made, increase by 3 levels. 

3. If the defendant placed funds into, or moved funds through a company or financial 
institution outside the United States, increase by 3 levels. 

-CHM-
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To: 
From: 

MEMORANDUM 

The Money Laundering Subcommittee 
Chuck Morley 

Date: October 14, 1992 

Subject: Sentencing Guidelines for Money Laundering 

I am further refining my initial thoughts on the money laundering sentencing 
guidelines in accordance with our committee members' telephone conference call today. 

The universally agreed upon definition of money laundering involves three steps: 
placement, layering, and integration. I have therefore attempted to group the offense 

·characteristics detailed in my 9(30/92 memorandum under each of these three laundering 
steps. 

I. PLACEMENT 

A Conducting currency transactions involving the proceeds of SUA in such a way 
as to the currency reporting/record keeping thresholds. 

Examples 

1. Structuring currency transactions involving the proceeds of SUA with 
the intent to evade the currency reportinWt-ecord keeping requirements; 

L Depositing the currency proceeds of SUA in amounts of $10,000 
or less into a financial institution. 

b. Using cadres of third parties to structure currency transactions 
involving the proceeds of SUA, or allowing oneself to be so 
used. 

c. Purchasing multiple monetary instruments for oneself or another 
with less than $3,000 of currency proceeds of SUA for the 
purpose of evading the currency record keeping requirements . 
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d. Transporting currency proceeds of SUA across U.S. borders in 
amounts of $10,000 or less for oneself or another for the 
purpose of evading the CMIR filing requirements. 

e. Breaking up large blocks of currency proceeds of SUA into 
smaller amounts for oneself or another for the purpose of 
keeping any other type of currency transaction under the 
currency reporting/record keeping thresholds. 

2. Presenting false infonnation or making false statements in order to 
cause a false currency report to be filed or a false currency record to 
be made with respect to proceeds of SUA. 

a. Using a false drivers license . 

b. 

c. 

d. 

e. 

f. 

g. 

h. 

i 

j. 

Using a false passport or alien identification card. 

Using a false credit card. 

Giving a false name. 

Using a false address. 

Using a false telephone number. 

Giving false identification numbers. 

A person giving false information to a third party who is to 
make a currency transaction on behalf of the person. 

A person intentionally keeping a transaction secret from third 
parties who, in the normal course of events, would have 
knowledge of the transaction. 

A third party providing false documents to be used to cause a 
false currency report/record to be made . 

2 
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3. Presenting false information in order to obtain an exemption from a 
bank with respect to the proceeds of SUA. 

4. 

Examples 

a. Making false statements or presenting false documentation to a 
bank in order to obtain an exemption. 

b. Bnbing or offering other illegal inducement to a banker in order 
to obtain an exemption. 

c. A third party making false statements as part of a "cover story." 

Bank, non-bank financial institution, or non-financial institution business 
employees, business employees, or others knowingly assisting in the 
placement of the proceeds of SUA. 

a. Holding the currency proceeds of SUA back and feeding it into 
accounts/purchases in amounts under the currency 
reporting/record keeping thresholds. 

b. A Casa de Cambio recording a single large transaction with one 
party as multiple small transactions conducted in the names of 
fictitious parties. 

c. Preparing CTRsl8300s on a customer's transactions involving the 
proceeds of SUA, but willfully failing to file them. 

d. Filing false CTRsi8300s with respect to a customer's transactions 
involving the proceeds of SUA. 

e. Not filing crRs/8300s on a customer's transactions involving the 
proceeds of SUA. 

f. Preparing fraudulent bank exempt list information or 
documentation on behalf of a customer . 

3 
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5. 

g. Willfully failing to aggregate curren(.)' transactions involving the 
proceeds of SUA, and known to be by or on behalf of the same 
person. 

h. Wi1lfully preparing false bank, financial institution, or business 
records in order to conceal the placement of proceeds of SUA. 

Example 

(1) In Puerto Rico, in 1985, certain financial institution 
officers knowingly entered false names on ledgers used 
to identify the purchasers of bearer certificates of 
deposit. The officers kept a code book which identified 
the true owners of the certificates. 

Conducting a currency transaction involving the proceeds of SUA in the 
name of an alias, a straw party, a front business, or through a legitimate 

for the purpose of having a false currency report filed or a 
false currency record made. 

a. A Casa de Cambio deposits a customer's currency proceeds of 
SUA into the Casa's bank account to make it appear that the 
currency belongs to the Casa rather than the Casa's customer. 

b. A tra.ff:icker has an associate buy a luxury automobile with the 
proceeds of SUA in the name of the associate in order that the 
trafficker's name will not appear on the form 8300. 

c. A customer presents false identification in order that a currency 
report/record filed with respect to the proceeds of SUA will 
contain false information. 

d. A person allows his/her name to be used in a currency 
transaction involving the proceeds of SUA, knowing the result 
will be a false curren(.)' report/record being made . 

4 
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e. An attorney allows a client to place the proceeds of SUA into 
his/her escrow or other accounts to make it appear that the 
currency belongs. to the attorney, rather than to the client 

f. A person formes a front cash business in order to disguise the 
true source of currency deposits from SUA 

g. A person co·mingles proceeds of SUA with legitimate revenues 
of a legitimate business in order to hide the true source of the 
dirty money. 

h. In U.S. vs Sharir, a jeweler shipped over $100 million in 
currency to a third party jewelry company in order to "buy" gold 
bullion to be used in the manufacture of gold rope. Sharir 
knew the currency was proceeds from the sale of nar.cotics and 
the purported gold purchases were in fact sham transactions 
designed to disguise the true nature of the currency. The bank 
filed CfRs on the jewelry company, not Sharir . 

B. Placing the proceeds of SUA into a financial institution, business or asset in 
such a way as to conceal the true nature or ownership of the proceeds. 

C. Using offshore bank accounts to receive the proceeds of SUA 

1. 

2 

Currency proceeds of SUA illegally smuggled out of the source country 
is deposited into a haven bank account. 

Funds representing the proceeds of SUA are wire transferred to an 
offshore bank account of an offshore shell company; the company and 
account having been established to receive the proceeds of SUA 

5 
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II. LAYERING 

A Conducting a transaction involving the proceeds of SUA in the name of an 
alias, a straw party, or a business. 

B. 

1. Opening a bank, stock or invesnnent account in the name of an alias 
and moving funds through the account to additional accounts or assets. 

2. Forming a corporation, partnership, or other business entity in the 
name of an alias, in order to move funds through it to additional 
entities. 

3. Obtaining identification documents or other types of documents in the 
name of an alias in order to facilitate creating layers between the 
source of funds and the disposition of the funds . 

Knowingty·using a business (whether a legitimate business or a shell company) 
to facilitate the laundering of the proceeds of SUA 

Exmnple.s. 

1. 

2. 

3 • 

Establishing and using one or more businesses that have no legitimate 
business purpose other than to act as conduits for the proceeds of 
illegal activities. 

Incorporating offshore shell corporations that have no legitimate 
business purpose other than to create layers of transactions to facilitate 
laundering of the proceeds of SUA 

Using offshore corporations to commit fraud. 

6 
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C. Creating or using two or more controlled (directly or indirectly) business 
entities for the transfer of funds in such a way as to facilitate laundering of the 
proceeds of SUA 

1. Repeatedly moving funds representing the proceeds of SUA among 
various controlled businesses, where the evidence shows that the 
movement of such funds has no apparent legitimate business purpose. 

2. Moving funds representing the proceeds of SUA among various 
controlled businesses solely in order to create multiple layers of 
transactions between the origin of the funds and the ultimate 
transactor. 

D. Knowingly assisting in subverting a business (whether a legitimate business or 
a shell company) to facilitate laundering of the proceeds of SUA 

Examples 

1. An attorney incorporates one or more businesses for the primary 
purpose of creating layers to facilitate laundering of the proceeds of 
SUA 

2. A bank official, stock broker, etc., sets up a series of accounts and/or 
transactions for a person or business for the primary purpose of 
creating layers of transactions to facilitate laundering of the proceeds 
of SUA. 

3. Knowingly inaking false or fraudulent entries in the business records to 
hide the true nature of transactions involving the proceeds of SUA 

4. Knowingly preparing, presenting, or accepting false or fraudulent 
documents to hide the true nature of transactions involving the 
proceeds of SUA. 

s. Knowingly altering records to hide the true nature of transactions 
involving the proceeds of SUA 

7 
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6. Purposefully not keeping the types of records normal for the business 
in order to conceal the true nature of transactions involving the 
proceeds of SUA 

7. Purposefully destroying records that would normally be retained under· 
normal business circumstances in order to conceal the true nature of 
transactions involving the proceeds of SUA 

8. Knowingly using false, altered, counterfeit, stolen, or otherwise non-
legitimate documents to conceal the true nature of transactions 
involving the proceeds of SUA 

Examples 

a. Submitting a false credit application. 

b . Submitting a false bank or stock brokerage account opening 
form. 

c. Using a false stock, bond, certificate of deposit, or other 
security. 

d. Submitting false tax returns. 

9. Knowingly making false statements in order to conceal the true nature 
of transactions involving the proceeds of SUA 

lll. INTEGRATION 

A ICnowingly using a business (whether a legitimate business or a shell company) 
to facilitate laundering of the proceeds of SUA 

1. Opening a bank account, stock account, or other type of investment 
account in the name of a minor child, a spouse, a 

8 
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B. 

spouse's maiden name, a mother's maiden name, a third party's name, 
etc., and conducting transactions through the account in order to avoid 
having any records of the transactions in the defendant's accounts. 

2. Establishing and using one or more businesses that have no legitimate 
business purpose other than to act as resting places for the proceeds of 
SUA. 

3. Intentionally conducting transactions involving the proceeds of SUA 
through an otherwise legitimate business or business account in such a 
manner as to disguise the proceeds or otherwise make them appear 
"normal". 

Conducting a transaction in the name of an alias, a straw party, or a shell 
company for the purpose of concealing the illegal nature of the ptoceeds of 
SUA and making the proceeds appear legitimate . 

Examples 0 

1. Purchasing assets in the name of a third party (who may or may not be 
aware of the purchase) in order to hide the fact that the defendant is 
the true owner. 

2. Allowing one's name to be used to buy an asset, knowing the purpose 
to be an attempt to hide the true identity of the owner of the asset. 

3. An attorney allowing his/her escrow or other accounts to be used to 
hide the true identity of the owner of an asset. 

4. Usina secretly awned or controlled offshore corporations to "loan" 
money or otherwise "finance" the purchase or operations of U.S. based 
assets or businesses. 

5. Using offshore corporations to provide fraudulent documentation for 
transactions . 

9 
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C. Falsifying records to make illegal transactions appear legitimate. 

Examples 

1. 

2. 

3. 

4. 

Inflating invoices to fraudulently "document" the receipt of the 
proceeds of SUA. 

Inflating purchase documents, shipping documents, etc., to fraudulently 
"document" the transfer of the proceeds of SUA. 

Inflating currency receipts to fraudulently "document" the receipt of 
currency proceeds of SUA. 

Submitting false or fraudulent documents to fraudulently "document" 
transactions involving the proceeds of SUA. 

Examples 

a. In Operation Polar Cap I, the defendants attempted to 
document the legitimacy of over $1 billion in proceeds from 
SUA by claiming the transactions involved the purchase and sale 
of gold bullion. 

b. In U.S. vs Sharir, a jeweler shipped over $100 million in 
currency to a third party jewelry company in order to "buy" gold 
bullion to be used in the manufacture of gold rope. Sharir 
knew the currency was proceeds from the sale of narcotics and 
the purported gold purchases were in fact sham transactions 
designed to convert the proceeds of SUA into "legitimate" 
holdings of gold bullion. 

-CHM-
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March 15, 1993 

Submitted by : Mary K. Shilton on behal f of The International Association of 
Residenti al and Community Alternatives I 

Chairman Commissioners: 
I am pleas ed t o testify today on behalf of the International Association of Residential and Community Alternatives (IARCA). Founded in 1964, IARCA is dedicated to promoting and enhancing community-based correctional services as well as providing professional development f or its members • 
IARCA represents more than 250 private agencies operating over 1500 programs . It also serves over 600 individual members employed in community alternative and residential programs. They operate in with courts , departments of corrections , probation, the Federal Bureau of Prisons , counties and c ities throughout the United states. 

IARCA members are involved in a wide variety of programs including: 
* community Based corrections Centers * Educational/ Vocational Services * Drug Testing/ Treatment * Tutoring services * Day Treatment * Crisis Intervention * Family/Individual Counseling * Victim Services * Coml!runi ty Servi,ce Supervision * Bail Supervision * Home Detention/ Electronic Monitoring * Neighborhood Outreach * After Care 

Approximately 80% of the adult community-based corrections facilities in the United States are represented by IARCA and its members • 
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IARCA is pleased that the Commission has published the wide 
range of proposals and issues for consideration at this hearing. 
I will focus on proposals related to the use and development of 

·alternative punishments because community based sanctions have 
not been fully developed under the Federal Guidelines. It is 
IARCA's position that they offer more cost-effective punishments 
than incarceration. 

There are several steps necessary to improve correctional 
treatment of offenders under the Guidelines, particularly in the 
area of community-based alternatives. With respect to issues for 
comment published by the Commission, proposals 32, 33, and 52 
provide a context for several of the following recommendations: * In view of Federal budget cuts for planned prison 

expansion, the Guidelines should save existing prison 
s pace for serious and violent offenders, and emphasize 
lower cost community based alternatives for nonviolent 
offenders. 
* Continue to document the impact of mandatory minimums 
and the Anti-Drug Abuse Act of 1986. * Develop guidelines which expand both categories of· 
eligibility and range of community based options 
permissible as a condition of probation or as 
substitution for prison. 
* Permit alternative sentences to be served in lieu of 
imprisonment by most drug offenders, and other non-
violent first time offenders. * Work with judges to develop sentencing practices 
which more fully utilize presently available 
alternatives. 
* Include a sentencing policy of presumed transitional 
release programs for up to twelve months prior to 
release from prison. 
* Gather available data related to information about 
basic questions concerning fairness, costs, recidivism 
and impact on the justice system and its components. 

The Commission and its staff are to be applauded for documenting 
the impact of Federal mandatory minimum sentences and the Anti-
Drug AbUSe Act of 1986. 

The commission deserves credit for its leadership in 
studying the of mandatory minimums and their erosion of 
the Guidelines. This is especially important due to the 
provisions of the Anti-Drug Abuse Act of 1986 which have created 
increased penalties and limited the ability of the guidelines to 

2 

1 United states sentencing Commission, Special Report to 
Congress; Mandatory Minimum Penalties In the Federal Criminal 
Justice System CAugust 19911. 
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provide fair and proportionate sentences under these statutes. 
The Commission should continue to highlight the high rate of 
incarceration for this group as it affects potential 
rehabilitation, fair punishment, and burden on the justice 
system. 

3 

During the decade of the 1980s, a confluence of factors 
brought about considerable changes in Federal sentencing 
practices. The greatest number of offenders were affected by 
changes in drug related sentences. The u.s. Department of 
Justice, Bureau of Justice Statistics profiled the impact of our 
Federal drug sentencing policies during the past decade. There 
was a 213% increase in drug related cases between 1980 and 1990. 
The percent change of those sentenced to prison increased 274% 
during the decade, but the prison term for drug offenders 
increased 515% over that period. 

Although the numbers outlined above give overall 
patterns,little effort has been made to document the individual 
human costs until recently. Examples of individual cases compiled 
by Families Against Mandatory Minimums bring home the human 
impact of our drug sentencing policies. 

* o. Maffett Pound is serving a 20 year sentence for 
conspiracy to distribute 300 pounds of marijuana as a 
first offense. Maffett is a 52 year old owner of a 
Mississippi resort who purchased marijuana for his own 
consumption and his friends. 
* Maffett's wife was sentenced to 5 years in prison for 
not turning him in although she did not use drugs. At 
her sentencing, the judge indicated he was forced to 
give her the 5 year term under the guidelines. 
* Bobby Joe Ward is serving a 6 1/2 year sentence for 
manufacturing marijuana plants. Bobby Joe is a 60 year 
old retired coal miner with black lung disease who was 
arrested at his son's marijuana patch. 
* Charles Dunlap is a 46 year old father, who worked 
for the army, as a fireman and as an emergency medical 
technician. He rented a truck for an informant to off-
load marijuana. He is serving 8 years for conspiracy 
to import 10 tons of marijuana. 

While IARCA supports incarceration of high volume, career 
drug dealers, it does not support the preferred use of 
incarceration of most non-assaultive criminals. we must take 
immediate steps to treat these non-assaultive offenders 
differently that violent, predatory offenders • 

2 See Attachment A prepared by the National Association of 
Criminal Justice Planners, washington DC (1993). 
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With half of all defendants sentenced to prison in 1990 
guilty of drug-related offenses, and many to mandatory terms, i t 
is time to re-evaluate whether our sentencing laws should permit 
assignment of many of these offenders to community alternatives, 
home confinement with electronic monitoring, and halfway houses. 

nation cannot afford to continue imprisoning offenders who 
can be punished more effectively in community programs. 

The sentencing Guidelines should adopt a capacity-based approach 
to sentencing to give priority for holding the most serious and 
violent offenders. 

4 

The United States is on the verge of a massive prison 
buildi ng boom through the 1990s. According to the U. S. Department 
of Justice, Bureau of Justice Statistics, the population in 
federal prisons was 65,526. The Wall Street Journal(3/ 12/93) 
reports that the Federal prison population is projected to be 
133 ,000 by the year 2000. The number of Federal prisoners 
increased at a higher rate than state or local prisoners during 
1990. 

It costs about one twentieth of our 1992 national debt to 
care for prisoners in the United States. Cells cost about 
$110,000 to build and it costs nearly $20,000 per prisoner per 
year on the average • 

Federal prisons are operating at 151% of their capacity 
although a 1991 study by the General Accounting Office found that 
halfway houses were 27% under-utilized by the Federal government. 
Unless the Guidelines are also based on an assessment of limited 
space and resources, we will continue to fill prisons while 
ignoring the availability of more effective community-based 
programs. 

The Sentencing Guidelines have increased the length of many 
sentences while failing to create rehabilitative options for many 
offenders. 

A of Federal offenders have not committed a violent 
offense, yet most receive a prison sentence. Host Federal 
offenders are ranked at the lowest and second \owest security 
levels and are not classified as dangerous. Despite these facts, 
many will prison sentences because the Guidelines increased 
length of terms. 

In developing Guidelines and avoiding unwarranted disparity 

3 Bureau of Justice Statistics, U.S. Department of Justice, 
Sourcebook of Criminal Justice Statistics 1990, p.646 (1991) • 

4 Id. 
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in sentencing, the Commission has narrowed its focus to an 

offense and criminal history classification system. This was 

accomplished by creating a sentencing decision process which does 

not reflect other variables such as age, infirmity, culpability 

and capacity for change whic h may have been considered by the 

pre-guidelines sentencing judge. The tendency, in many 

instances, has been to apply more stringent confinement practices 

than a re justified by the goals of rehabilitation, need for 

deterrence, or demand for punishment proportionate 

to the offense. 

Although longer sentences have not resulted in all cases 

under the guidelines, the pattern has been to lengthen sentences. 

A recent study by Gerald w. Heaney, Senior Circuit Judge, United 

States Court of Appeals for the Eighth Circuit concluded that 

some Federal prisoners are serving twice as long as they did 

prior to sentencing guidelines and the number of offenders 

receiving probation has declined dramatically. Some writers have 

noted the importance of prosecutorial discretion in determining 

the ultimate sentencing result. Because the guidelines were based 

on sentences which were generally shortened by parole, and parole 

is now no longer available, this has had a tendency to lengthen 

terms when coupled with mandatory minimums . 

The Guidelines should set forth specific provlslons to develop 

opportunities for intermediate sanctions and community based 

punishments. 

The statutory purposes of the Guidelines give equal weight 

to the primary goals of sentencing: punishment, deterrence, 

incapacitation, restitution and rehabjlitation, as well as 

elimination of unwarranted disparity. However, the legislation 

also indicates that when a court is considering whether to 

imprison and if so the length of term then it should note that 

" .• imprisonment is not an approfriate means of promoting 

correction and rehabilitation." 

Because the legislation does not recognize rehabilitation as 

a basis for imprisonment, the Guidelines should provide a range 

of non-incarcerative rehabilitative options for all but the most 

serious of.fenders who are imprisoned for life. To provide no 

rehabilitative options for large categories of offenders is to 

disregard effective correctional treatment as one of the four 

5 For a lengthy discussion of thispoint of view see "Calculating 

Injustice: TheFixation on Punishment as crimecontrol," 27 Harvard 

Civil Rights-Civil Liberties Law Review (1992) at p. 597 • 

6 18 u.s.c. Sec 3553(a) (1988). 

7 See 18 u.s.c. Sec. 3582"(a)(1988) 
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purposes of the legislation. 

The Guidelines should include a non-incarcerative 
rehabilitative option for all non-violent first time offenders. 
As recommended in the Corrothers' Alternatives to Imprisonment 
Project Report, this can be accomplished by expanding the array 
of sentencing options to include: residential incarceration, 
intensive supervision, public service work, bootcamrs, and day 
reporting centers as a substitute for imprisonment. Another 
possibility is to extend split sentence options to Zone D. In 
addition, transitional release programs to halfway houses should 
be the norm for offenders for up to 12 months prior to their 
release from prison. 

Rehabilitation is more likely to occur in an alternative 
sentencing program. 

6 

There is growing evidence that rehabilitation is more likely 
to occur with us1 of halfway houses or other alternatives in lieu 
of confinement. According to Ralph Ardito, Jr. President, 
Federal Probation Officers Association. "Unlike prison, 
intermediate punishment programs deal with some root causes why 
people commit crirne . . They help offenders get a job and they 
receive treatment for their addiction and counseling for them and 
their families . " 

If appropriate offenders receive drug treatment, literacy 
training, and job placement in the community, they can become 
productive of that community. This will enable them to 
support their families, build their neighborhoods and help reduce 
crime. Stable families with adequate economic support and 
opportunity for the future are the best anti-crime measures. 

The National Institute of Justice reported that electronic 
monitoring was successful in three out of four cases. Only 11% of 
drug offenders granted home confinement in Florida re-offended 
compared to 27%. In Genessee County , Michigan 79% of offenders 
who completed community residential programs did not commit a new 
crime. Day reporting centers have reported successful completion 
rates as high as 80%. These are but a few of the program 
evaluations indicating lower rates of recidivism for community 

8 See United States Sentencing commission Alternatives to 
Imprisonment Project, The Federal Offender; A Program of 
Intermediate Punishment. (1990). 

9 The Challenge of Crime in a Free Society indicated 
community based programs are less expensive and at least as 
effective as incarceration according to Norval and Michael 
Tonry, Between Prison and Probation. New York: Oxford University 
Press, 1990. 
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corrections programs. 

Many judges believe that intermediate punishment programs 
are an effective option in lieu of prisons. In a survey of 225 
·federal judges a majority supported a wide array of sentencing 
alternatives and many indicated there were too few intermediate 
punishment programs available. Among the programs they identified 
for expansion were:cornmunity service, intensive supervision, 
electronic monitoring, boot camps and community treatment 
centers. Focused telephone interviews indicated that the most 
frequently mentioned program that was lacking was community 
treatment centers and horne confinement with electronic 
monitoring. 

Intermediate sanctions should be approached as a public 
private partnership. Both Federal and private agencies operate 
programs successfully but citizens, businesses and nonprofit 
groups should be engaged in the planning, implementation and 
delivery of services. 

The commission should further expand the guidelines to permit 
courts to sentence non-violent first offenders to alternatives as 
suggested in Issue 32 . 

Issue 32 suggest courts should impose sentences other than 
imprisonment for first offenders convicted of non-violent 
offenses. IARCA urges the Commission to develop and adopt an 
amendment as indicated by extending the option of a community 
sentence to all first time offenders including Zone D. There is a 
preference for this to be handled as an extension of Zone A 
rather than as a downward departure. If it were treated instead 
as a downward departure, it would increase the complexity of the 
sentencing process. 

There is growing public support for the greater use of 
intermediate sanctions. A 1991 survey by the Wirthlin Group of 
1,000 Americans indicated that four out of five support 
community-based corrections provided selected offenders are 
closely supervised, pay restitution, get a job and participate in 
substance abuse treatment. This is consistent with public 
opinion polls by the Public Agenda Foundation, Figgie 
International, Gallup and Harris polls which found that the 
public tough but rehabilitative programs for non-violent 
offenders. 

Under proposed issue 52. the Guidelines would be revised to 
presume probation without confinement for Zone A unless there is 
a finding to the contrary. 

IARCA supports proposed amendment 52 which would require a 
Zone A sentence to be probation without confinement unless the 
court gives reasons stated on the record that imprisonment is 



• 

• 

• 

8 

necessary to serve the purposes of sentencing. There is presently 
a failure of judges to use probation or alternative split 
sentences for some offenders who would otherwise be eligible. 
Although there are a number of compelling reasons for declining 
to use non-incarcerative sentences permissible under the existing 
guidelines, these could be noted by the judge at sentencing. 

Prison beds should be saved for violent offenders and those 
with a record of aggressive or dangerous behavior. With respect 
to non-violent first time offenders, the Guidelines should 
presume that punishment will be limited to probation or 
alternative community punishments in the absence of a finding by 
the sentencing judge that there is an adequate basis for a 
departure from this guideline. Such a presumption would be 
consistent with the tradition of parsimony in use of 
incarceration when more effective options are available. 

IABCA supports an increase in the availability of the type of 
sentences in Zones A and B to more offense levels within all 
criminal history categories as proposed in 33. 

Approximately 62% of all Federal offenders could be assigned 
to community based alternative punishments. In 1990 the Federal 
Bureau of Prisons reported that only 18.2% of the more than 
65,500 prisoners were placed in halfway houses. Richard M. Bilby, 
United States District Judge, District of Arizona noted summed up 
the response of many judges when he noted: "We need more halfway 
houses because these programs keep offenders off the streets and 

from those who contributed to their criminal behavior, they 
help offenders get a job and they mandate drug testing and 
treatment." 

Halfway houses are most often private agencies under 
contract with the Bureau of Prisons. In order to adhere to the 
strict standards set by the Bureau of Prisons all Federal 
offenders are required to undergo drug testing and·urinalysis, 
participate in substance abuse treatment, a GED or remedial 
education, and gain employment. Offenders are required to pay 25 
percent of their gross wages for room and board and pay all 
court-ordered fines, costs and restitution. 

There is a.need for more information ab9ut individual impacts of 
the guidelines on offenders as well as on the entire justice 
system. 

This Guideline decision model fails to adequately report on 
individual offender outcomes as well as justice system results. 
The Commission's publications have neglected to analyze results 
related to such factors as: cost for sentencing options, and 
whether current practices in any way limit the impact of crime on 
society. As a recent GAO report concluded: " At this time, 
neither we nor the Commission can definitively answer the central 
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question posed by Congress regarding how effective the 
guidelines have been in reducing sentencing di s parity" 

In order to gain an understanding of whether the guidelines 
have any discernable impact on reducing crime or rehabilitating 

the Commission must continue to work with other 
Federal agencies to develop a better profile of sentencing 
outcomes, including probation, alternative sanctions and split 
sentences. 

The Commission should continue to work with other agencies 
in gathering data about costs of imprisonment and sentencing 
alternatives, recidivism of various sentences populations, and 
impact of incarceration practices on the other justice agencies. 
Although statistical analyses and descriptions of offender 
characteristics and types of sentences are widely available, this 
information does not adequately describe the impact of the 
Sentencing Guidelines on crime reduction. For example, there is 
very little information about the effect of widespread use of 
imprisonment for the nearly half of all felons who are convicted 
of drug crimes. By sentencing them to prison are we doing as much 
as we can to preclude the possibility that they will re-offend 
upon release? 

There is little information about the average cost of 
incarceration as compared to probation, split sentence and 
community based alternatives. According to national figures, it 
costs about $110,000 to build a prison cell and about $19,244 to 
house a person in prison for a year. In contrast, some 
intermediate sanctions are one third the cost of incarceration. 
More information is needed about the cost of prison compared to 
alternatives where prisoners can earn a wage, pay room and board 
and family support. 

With respect to an analysis of results, the Commission has 
not gained sufficient access or used data from public defenders, 
prosecutors, the courts and other Federal agencies to indicate 
the real outcomes of the Guidelines. This has failed to shed 
light on the real decision points in the sentencing process. It 
has also failed to highlight the overall results of our increased 
incarceration rates. 

I thank:the Commission for this opportunity to discuss the 
expansion and use of alternatives under the Guidelines. I commend 
the Commission for its willingness to consider these issues which 
are very important to system of justice. It is my belief that 
the Commission will not have adequately addressed the area of 
fairness in sentencing until all sentences short of life include 

10 United States General Accounting Office, Sentencing 
Guidelines; Central Questions Remain Unanswered, August 1992. 
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ATTACHMENT A 

TOTAL CONVICTED IN FEDERAL COURTS, 1'380 TO 1'3'30 iERCENi 
CHA.'iGE 

1980 1<.187 1<.188 :<.189 13'j() ! '380-! '3'3<• 

TOTAL 2'3, 943 44,518 43,587 46,77'3 46,283 55% 

VIOLENT 2,134 2,241 2, 140 2,180 2,282 1'1. 
PROPERTY 10,780 14,349 13,434 !3,546 :3,399 24% 
DRl£5 5,135 13,423 i3,383 15,8(•3 l6, 06·S 213% 
PUBLIC ORDER 11 ,893 14,500 14, 58! 15,256 25% 

PERCENT THAT ARE 
DRUS CHARGES 17.1% 30.2% 30. 7% 33.8% 34. 7'/. 

- - - - - - - - - - - - - - - -

HUMBER OF FEDERAL DEFENDANTS SENTENCED TO PRISON P£RCEIH 
CkANGE 

1980 1987 1988 1'38'3 1990 I '380- 19'3<• 

TOTAL 13,766 23,57'3 23,450 27,3D6 27,955 103'/. 

VIOLENT 1,770 !,837 1,7:i3 1,sn I, '13'1 Jj'f, 
PROPERTY 4,630 s, 723 5,'374 s,ns 25'/. 
DROOS 3,&75 10,1% 10,599 13,3ot 13,754 274l 
PUBliC ORDER 3,690 5,312 5,395 6,194 747o 

PERCENT THAT ARE 
DROO -H. Z'/. 45.2'/. 48.6'/. 49.2'/. 

- - - - - - - - - - - - -

AVERAGE PRISON TIME IMUKBER SENT TO PRISON TI"ES AVERAGE 
IN YEARS Pt:I(CENT 

CHANGE 
1980 !987 :9'30 :980-1'3'30 

TOTAl 50,824 108,463 125,027 !46'/. 

OlllGS 14,424 57,607 8&, 7!3 
l«»f-DROOS 50,855 36,314 (It 

PERCENT mlT ARE 
DROO 28.4% 53.1'/. 

PREPARED BY NATIONAL ASSOCIATION OF CRIMINAL JUSTICE PLANNERS-
WASHINGTON DC 
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National OrganiZation 
for the Reform of 
Marijuana Laws 

• estalished 1970 March 15, 1993 

To the UNITED STATES SENTENCING COMMISSION GUIDE LINE HEARINGS: 

We understand that it is not within the power of this Commission to change even the most unjust laws, 
but it is within your power to lessen the evil consequences of such laws. When a very substantial minority of 
the population (meaning many millions of Americans, including millions of non-users of cannabis) believe that 
a body of laws is unjust, then the harsh enforcement of such laws further erodes the respect for the Law in 
general, and alienates a large segment of the population. We believe that this is a valid point of consideration 
for this Commission. · 

The National Organization for the Reform of Marijuana Laws (NORML) is opposed to any 
imprisonment of persons for the possession, growing, or sale (to adults) of cannabis. We believe that the 
imprisonment of such persons is not only unjust, but also an absurd waste of finite resources at a time when the 
nation is being overwhelmed with violence. NORML wishes to point out that virtually all of the violence 
associated with the use of cannabis is that perpetrated by the government itself. 

At the very least, we pray that the Sentencing Commission will take these points into· consideration: . 1. The reduction of marijuana related offenses from Level38 to Level2S leave such offenses in ZoneD, 
but would save the government huge sums and free up overcrowded prison space for violent offenders. 
2. Special consideration should be given to those possessing or growing cannabis for medicinal use. The United 
States government should not ·be in the business of persecuting the sick and dying, which at present it does. 
Currently, there is no consideration given to the medicinal use of cannabis even though it has been 
by the Drug Enforcement Administration's own administrative iaw judge as having a wide range of medical 
uses. This fact should be reflected in the guidelines, and judges should be encouraged to make downward 
departures when there is a valid medical need 
3. The basis for the sentencing levels for cultivation of cannabis is arbitrary, capricious, and at variance with 
well estasblished fact First, SH'dlings are given a weight of one kilo each when it highly unlikely that a full 
grown plant would have even one third of that weight of usuable product. Second, no recognition is given to the 
fact that over half of all plants will be male and therefore would be destroyed by the grower. 

We hope that you will that you can to lessen the suffering caused by these cruel and unjust laws. 

Respectfully, 

Richard Co 
. ational Director 

(Supporting materials enclosed.) 

1001 Connecticut Ave. N.W. • Sutte 1119 • WG.Shfngton. D.C. 200S6 • 2.02-.48S-5500 • PGx 202...&83-0057 
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Senate Joint Resolution #8 
Introduced by Senaton Mello and Marks 

March 3, 1993 

Counsel's Digest 

SJR No. 8 Relative to cannabis/marijwan.a. 

SJR 8. as introduced Mello. Co.ntrolled cannabislm.arijua.na. 
. ' 

. 
This me4sure would memorializ,e the President and the Congress of the U01ted 

States to enact appropriAte legislation to permit cannabis/marijuana to bed by 

licensed physicians and to ensure a safe and affordable supply of cannabls/m&nJWUla for 

medical we. 
Fiscal Committee: no. 

SJR#8 
(Full Text) 

WHEREAS, Scientific and medical studies by the National Academy of Sciences have 

shown Cannabis/Marijuana to be a safe and effectiw medicine with very low toxicity 

oomp&red to most prescription drugs. It baa been shown to be effective in the treatment of 

muscle spasticity; arthritis; the nausea, vomiting and appetite loss 

associated with chemotherapies anxiety and and the symptoms of withdrawal 

from alcohol and DAIWtics. 

WHEREAS, Studies show that one third of all cancer patienbl discontinue potentially 

life-saving chemothentpy due to the and debilitating side effects and tbe same is 

true for many AIDS patients J"e(:eiving AZT or other similar therapica; and 

WHEREAS, Most surveyed said that they would prescribe 

Cannabis/Marijuana if legally available and one-half of all cancer of all cancer specialists 

· surveyed said that tbey have already encouraged at leut one of their patients to break the 

_Ja":' and use Cannabis/Marijuana to eue the violent nausea and vomiting associated with 

WHEREAS, In May of 1991, the United Nations Narcotic Control Board voted 

overwhelmingly to reclassify Cannabisnvfarijuana's active ingnGeot, placing it bclek on 

Schedule n and made available by prescription, and makiDS it available by pmcription. 

and the United States to this board voted in favor of and 
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WHEREAS, Despite a federal court order recognizina the "clearly established medical 

value" of Cannabis/Marijuana aDd mandating that it be reclusified to Schedule li and 

made avuilable by prescription, the federal government continues to deny access to this 

safe and effective and 

WHEREAS, By its own admission, the federal government oontinue3 to deny access to 

Cannabiahvfarijuana for political rather than medical reasons, nnd using patients BB 

pawns jn the war on drugs by following current policies which place 

message before medicine, convenience before compassion, and politics before patients; 

now, therefore, be it 

Res<ltved by the Senate and Assembly of the State of California, jointly, that the 
Legislature of the State of California respectfully memorializes the President and the 

Congroaa of the United States to eoact appropriate legialati011 to permit 
cannabia/marijuana to be prescribed by a licensed physicians and to enaurc a safe and 

affordable supply of cannabis/marijuana for medical and be it 

Resolved, that the Secretary of the Senate trammit cq:riea ofthi3 molution to the 

President and the Vice PrMident of the United States, to the Speaker' of the House of 

Representatives, and to each Senator and Representative from Califomi.a in the Congress 
of the United States . 
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HOUSE JOINT RESOLUTION 11 
Jl 

By: Delegate Rynd 
Introduced and reod first time: .3, 1993 

to: Environmental Matters 

HOUSE JOJNT RESOLUTION 

A Joint Resolution concerning 

Marijuana - Use for Medical Purposes 

F' . 1) : . 

31r1759 

J FOR the purpose of urging the Pre$idcnt and the Congress of the United States to 
4 remedy federal that inhibit or pre\·ent legal to marijuana for 
5 legitimate medical purposes. 

6 
7 
8 
9 

10 
11 

}: 
13 

l-4 
15 

16 
17 
18 
19 

20 
21 
:!2 
23 

24 
25 

26 
27 

28 

29 
30 

WHEREAS. Scientific and medical studies show m<Jnj uana to be of medical value 
in the tre:stment of glaucoma . in easing the debilitating. side effects of anticancer 
treatments. reducing muscle spasticity, and increasing appetite that is useful to those 
combatting the deadly AIDS virus; and 

WHEREAS. The courts in se.veral states have recognized the benefits of marijuana 
m the treatment of these diseases; and 

WHEREAS. Numerous states have enacted law!- and to establish 
compass1ooate programs of medical access to manjue\na : and 

WHEREAS, lndividual physici<'ns h:wc applied to federal in good faith for 
to use marijuana in a legal and controlled therapeutic regimen; and 

WHEREAS, Federal agencies have failed to meet the good faith efforts of the 
5tates and individu:sl physicians and have instead through regulator)' ploys and obscure 
bureaucratic devices resisted and obstructed the intent of state legi!Siatures and otherwise 
law-abiding citizens; and 

WHEREAS, Individuals with cancer, AIDS. glaucoma. paralysis. multiple sclerosis. 
and other ailments have been promised legal access to marijuana through the federal 
investigative new drug ( INO) process and are now denied of the drug by the 
Public Health Ser\'ice; and 

WHEREAS, These problems are not particular to Maryland but generally affect 
adversely several other states and the citilens of those states; now, therefore , be it 

RESOLVED BY THF. GENERAL ASSEMB LY OF MARYLAND. That the 
General Assembly urges the President and Congress of the United States to: 

(1) become informed of these difficulties; 

(2) investigate and hold public into federal policies that prohibit 
the legitimate use of marijuana ; 

IIIII 
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2 HOUSE JOINT RESOLUTION 11 
(3) rc.mcdy federal policies that prevent the several 5tates from acquiring, 

inhibit !rom prescribing, and prevent patients from obt.lining marijuana !or 
medical applications; and 

(4) end federal prohibitions against the legitimate and appropriate use of 
marijuana in mc:.dical treatments; and be it further 

RESOLVED. That a copy of this Resolution be forwarded by the Department of 
Legislative Reference to the President or the United States, the President of the United 
States Senate, the Speaker of the House of Representatives. and to the Maryland 
Congressional Delegation: Senators Paul S. Sarbanes <1nd Barbara A. Mikulski, Senate 
Office Building, WC\shmgton. D.C. and Wayne T. Gilchrest, 
Helen Delich Bentley, Benjamin L. Cardin . Albert R. Wynn. Stc:ny Hamilton Hoyer, 
Roscoe G. Bartlett , Kwetsi Mfume. and Constance A. Morella, Ho\tse Office Buildinc. 
Washington. D.C. 20515. 
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.EXECUTIVE SUMMARY 

In previous annual reports the Research Advisory Panel has used the 
experience acquired during its operation to be of the research 
community and to summarize other problems of drug abuse important 
to the State of California. In this annual report, the Panel presumes to 
suggest that the Legislature act to redirect this State away from the 
present destructive pathways of drug control. 

Our "War on Drugs" for the past fifty years has been based on the 
principle of prohibition and has been manifestly unsuccessful in that 
we are now using more and a greater variety of drugs, legal and 
illegal. As with the "noble experiment" of the 18th Amendment, 
prohibition as opposed to regulation has not controlled drug use and a 
societal over-reaction has burdened us with ineffectual, inhumane and 
expensive treatment, education and enforcement efforts. These 
efforts at reducing the social cost of dri:Jg use fail to distinguish 
between drug effects and associated criminal activity and fail to 
recognize that different drugs pose different problems and that we do 
not have one massive drug problem . 

The Advisory Panel suggests to the Legislature that 
whatever we have been doing in the area of drug abuse should be 
immediately modified. Legislation aiming at regulation and 
decriminalization (not "legalization") should be formulated as novei 
efforts that could be quickly modified if unsuccessful. The Panel 
suggests that this legislation be formulated following four principles. 
First, separately consider the different drugs involved and not consider 
that there is one massive drug problem; second, distinguish between 
the effects of drugs and the associated criminal activity; third, design 
the legislation being aware that these are initial efforts subject to 
change with experience; and fourth think of "drugs• as including 
alcohol and nicotine., not as being separate substances. 

The first suggestions for demonstration legislation, rationalized and 
detailed herein are: 

1. 
2. 
3. 

Permit the possession of syringes and needles 
Permit the cultivation of marijuana for personal use 
As a first step in projecting an attitude of disapproval by 
all citizens toward all drug use, take a token action in 
forbidding the sale or consumption of alcohol in state 
supported institutions devoted in part or whole to patient 
care or educational activity. 

• 



• 

• 

• 

-
TABLE OF CONTENTS 

EXECUTIVE SUMMARY 

Commentary on the Failure of the Present 
Response to Problems of Drug Abuse . .- • • . 

Minority Report of Member M. Douglas ·Anglin 

Page 

. iii 

1 

for the 1989 Research Advisory Panel Annual Report 12 

Minority Report of Member Edward P. O'Brien 
for the 1989 Research Advisory Panel Annual Report 13 

The balance of this annual report aay be obtained froa: 
Research Ad•isory Panel 
'55 Golden Gate A•enue, RDca 6000 
San Francisco, california 9'102 

Legislative Mandate for the Panel 

Membership 

Funding .. 

. . . . . . . . . . . 

Investigator Sponsored Research . 

Panel Policy and Objectives • • 

of Human Subjects 

Drug Security . . . 
Laboratory studies . . • . • • • .. . • . • 

Applications for research 

-Who must apply .• • • . . . . . 
Review and Approval Procedures . . . 

Selected Research Findings . . . . . . . . . . . . . 

19 

20 

20 

21 

21 

22 

23 

24 

. 25 

25 

27 

INDEX TO APPENDICES . . . • • • • • • • • • • • • • • 4 5 



• 

• 

• 

COMMENTARY 

In previous annual reports the Research Advisory Panel has used the experience 

acquired during its operation to be critical .of the research community and to 

summarize other problems of drug abuse important to the State of Cali forn ia. In 

this annual report , the Panel presumes to suggest that the Legislature act to 

red irect this State away from the present destructive pathways of drug control. 

The Panel suggests that this legislation be formulated following four principles . 

First, separately consider the different drugs involved· and not consider that there is 

one massive drug problem; second, distinguish between the effects of drugs and 

the associated criminal activity; third, design the legislation being aware that these 

are initia l efforts su9ject to change with experience; and fourth think of "drugs " as 

including 31cohol and nicotine, not as being separate substances. 

PANEL QUALIFICATION 

The Panel presumes to make these suggestions because of the long experience of 

Panel members in activities relating to drug abuse, both in their role as members of 

the Panel and also from their comprehensive experience outside of their Panel 

function in areas related to the effects of drugs, the treatment of drug abuse and 

societal response to drug abuse . 

The Panel approaches the Legislature differently from most advocates that appear 

before you. Such advocates have some conflict of interest, but-that conflict is not 

always disclosed nor easily apparent to the Legislature or to the persons 

themselves. It is not easy or pleasant, but it is essential, acknowledge that 

even peace officers and workers in the drug abuse treatment industry (not to men-

tion simple •legalization• advocates) have an interest in maintaining and initiating 

This report represents a consensus among Pane! members acting as individual experts. 

It does not represent policies or positions of the appointing agencies nor have those 

been consulted during its preparation. 

The diversity of opinion and choice of tactics is so great that no Panel member adheres 

completely to evety item herein. One Panel member disagrees with the commentary 

portion of the Annual Report on the grounds that the leoislative recommendations are 

not within the authority of the Panel as granted by the Leoislature. Two members 

disagree with certain leoislative recommendations within the commentary. Their 

comments are contained in minority reports at the end of this commentary . 

1 



certain practices. With minor exceptions, members of the Panel over the past • 
twenty-two years have had no vested interest in drug treatment programs or 
sources of research support. Panel members are appointed by different agencies 
within the State and most receive compensation from their primary employment 
and are relieved of any tendency to react o.ut of self interest to suggestions for 
change. · 

After years of informed discussion and sensing a change in the attitudes of a large 
fraction of the population, Panel members have agreed that we are manda'ted as an 
advisory group to the Legislature to suggest that some legislation be attempted to 
reduce the damage to society now being imposed by drugs (always including 
alcohol and tobacco) and by inappropriate reaction to drug use. 

IMMEDIATE NEEDS 

Action must occur now. It is unnecessary to belabor the magnitude and 
importance of the problems of drug abuse as they are currently perceived by at 
least a fraction of the American public and by their elected representatives. The 
reaction is in part rational and justifiable, but is also colored by emotion and 
misunderstanding. The traditional activities by enforcement and regulatory . 
agencies, however expanded by the .long standing wars on drugs, whether directed 
at the individual drug user or small or large purveyor, have not been able to alter 
the course of the problems, of the extent of use, of individual damage or- of the 
associated criminal activity. Even in the judgment of the enforcement agencies 
this traditional approach has accomplished little except possibly to increase price 
and encourage experimentation with alternate drugs. In spite of the sanctions 
imposed upon drug users, we have over the past 22-years seen massive epidemics 
involving high-dose intravenous methamphetamine, heroin, marijuana, hallu-
cinogens, sniffed cocaine, synthetic narcotics, PCP, and now smoking free-base or 
crack-cocaine. It appears incontrovertible whatever policies we have been 
followi11g ever the past generations must not be continued unexamined and 

since our actions to date have favored the development of massive 
individual and societal problems. · 

Action must bt Innovative. Not only should the leaders of this State act now, but 
they must act differently. They must adopt actions unlike those we have tested 
and found wanting over past generations. The responsibility for initiating change 
appears to us to be passing at this moment from the intellectual and scholarly 
community to the Legislature. There is more than an undercurrent of published 
discussion favoring radical change and.questioning the efficacy of what, for 
convenience, we will call the •prohibition policy. • Technical journals cited below 
and leading intellectual periodicals across the political spectrum have published 
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carefully reasoned discussions establishing that our present policies ·are worse than 
useless. "Legalization" (not our term) has even been s'Jnported by conservative 
leaders such as William F. Buckley and Milton Freedman. 

BASIS OF DERIVATION OF SUGGESTED LEGISLATION 

The Panel believes that a rational approach to change should be based on three 
concepts that neither the public nor many legislators appear to be aware of or 
appreciate, however clear the distinctions are to researchers and practitioners in 
the area of drug abuse: 

1) Differentiate different drugs and different routes of administration. There is no 
basis for progress in talking about w drug problem and looking for magic 
solution to the massive problem as it is perceived by the public. The approach 
must be based upon a separate consideration of each of the several drugs 
involved. The various drugs involve different toxicities and different individual and 
social problems. The terrible lethal effects of cigarette smoking, that is, of inhaling 
tobacco smoke, are familiar. Some drugs, notably alcohol, cause, as a direct 
pharmacological effect, criminal or anti-social activity. Other drugs, notably heroin, 
are much less inherently dangerous either to the individual or to society, in spite of 
their high addiction liability, but they generate massive problems for the criminal 
.justice system. The statement about heroin is not controversial or arguable. The 
California and Federal legislatures have acknowledged that narcotics are not 
inherently prohibitively dangerous and have authorized programs to provide huge 
doses of methadone, a strong narcotic, to heroin users in lieu of their street drug. 

We must then, not be naively permissive in our attitude toward alcohol and other 
depressants that disinhibit and cause inappropriate reactions. And we should not 
react emotionally against less harmful drugs in such a way that their regulation 
generates more problems than would their ungoverned use. 

Eventualiy, although certainly not at this time, regulations, that is, societal 
reaction, will have to take into account different routes of administration as well as 
different drugs and recognize, for example, that cocaine in one form may be a 
minor hazard, whereas smoked cocaine may be highly addictive and require a more 
restrictive approach. 

In our judgment, a first step in rationalizing our approach would be to further 
isolate marijuana from the other illegal drugs. This drug is widely used as a social 
drug, comparable to alcohol. More than half of the population has or have had 
experience with .this drug. Marijuana presents the same problems of responsible 
and irresponsible use as alcohol. However, no change in regulation would be 
acceptable if it leads to another industry comparable to the alcohol and tobacco 
industry. 
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2) Seoarate drug effect3 from associated criminal activity. Legislators and other • 
political leaders must look objectively at the hazards claimed to result from drug 
.abuse and differentiate damage caused by direct drug effects from damage 
engendered by societal reaction. For example, the population is not actually 
threatened by the behavior of the heroin user under the influence of this drug. The 
heroin user who is ·coasting• after an injection is not given to violent activity. Yet 
rr-se '5ame heroin users, driven by their compulsion, will, in their efforts to 
maintain a supply of this drug, resort to income generating criminal activities. 
These may be as minor as panhandling, may lead only to property and drug 
trafficking crime or, the personality of the user permitting, result in violent crime . 
Above the individual user is a stratum of heroin purveyors who operate as 
organized criminal activity and who will, the need in their opinion' requiring, resort 
to the most violent acts. Obviously, to burden the individual user with the onus of 

· - - '-; -;riminal activity carried out by people who are rarely users themselves 
:ud to control of the problem only if consumers are totally removed from 

me streets. This has not been accomplished even in the face of horrendous 
penalties, including briefly, in New York State under the so-called Rockefeller plan, 
the death penalty. 

With a drug like marijuana, which enjoys popular approval in the face of legal 
prohibition, the associated criminal activity is regarded as nominal. And in the face 
of a refusal by a significant fraction of the population to support the laws against 
marijuana, it will be imp<;)ssible to control the market in marijuana. Indeed, • 
although the huge illegal market for imported marijuana may add to 
our negative balance of payments, that market is not associated with drive-by. 
killings or other devastating criminal activity. 

3) Awareness of Risk/Benefit Ratio of any Change. 
Suggestions for changes in the regulation of abused drugs should realistically take 
into consideration the possibility that any relaxation of regulation could lead to 
ir.creased use. Any change effected should be evaluated over time to ensure that 
it does nothiny, or the minimum, to encourage drug use. The term •legalization," 

ue used in the approach we are advocating since we are 
not proposing to add an unregulated drug to the market or to permit the 
development of an industry which proselytizes for drug use. •Decriminalization• 
would be a legitimate description, but there is no intent to minimize the dangers or 
encourage the any drugs, always including those already in wide and 
damaging use, such as alcohol and tobacco. 

A STEP-WISE APPROACH TO DECRIMINALIZATION 

The Panel does not pretend to be able to suggest an ultimate solution to the 
problem of drug abuse and does not suggest that an ultimate solution be sought at • 
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• th1s t ime. Instead , we suggest a phased approach based upon the above principles 

of diHerentiating drugs and problems that would initially achieve minor 

change but would demonstrate to the public Mat the minor change involved would 

not be accompanied by any significant in use or other damage. Since the 

Panel does not pretend to have the ultimate solution it suggests that the outcome 

of such legislation be monitored closely. 

Not only the traditional legislative resp'onses , but most current proposals in the 

area of drug abuse legislation, are almost entirely in the direction of being 

increasingly more restrictive and vengeful. One can surmise this is a result of an 

apparent fear of being labeled "soft on drugs." Existing legislation, like prohibition 

itself, should be considered essentially a failure but one from which w e can learn. 

Prohibition was charar· .- .. ;zed at the as Cl "noble experiment," a judgment with 

..vhich most of us V\ .tow agre. ..:; ··xperiment, however, was 

L·r,successful and at. 3SS iha11 a . .. ·: was terminated. The intent of the 

18th Amendment was beyond criticism and the effort was indeed noble, did 

accomplish a decre..:._a in alcoho! - - · ,urr.p cion, and could be used to justify 
additional experimental approa.ches. However, the experiment was unsuccessful in 

•· ::: i: the American public did no, .. Jpport enforcement and the illegal market 

' erated an amount of associated criminal activity in the 1920's that was 
;ceptable to the public. 

• at a similar point in our h istory where much of the leadership and 

- ;;or • .;iderable fraction of the public are coming to question whether prohibition is 

nc equally unproductive in coping with the drug problems. Clearly·the marijuana 

laws are unenforceable in the face of the attitudes and practices of a significant 

fraction of the population. 

• 

The Panel then suggests areas in which initial steps can be taken to prevent 

individual tragedies and unclog our judicial system. Should any of the ideas prove 

less than optimal, the legislation can be modified as easily as the Volstead _Act was 

terminated . If the changes are successful, they will serve to demonstrate to tr.e 

dtizenry of California that different drugs can be viewed differently, thaL some 
decriminalization may be beneficial to the general public, and that they can be 

developed without great or irreversible harm. 

SUGGESTED LEGISLATION 

Remove oenaltjes for possession of needles and syringes. 
The statement that heroin is inherently not a dangerous drug has been somewhat 

weakened by the appearance in the community of the AIDS virus. This virus is 

transmitted, among other ways, by the use by one person of paraphernalia 

contaminated with the blood of an infected person. The AIDS v1rus has already 
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spread through the drug-using community to an extent that varies with the sanitary 
practices of the local population. The prevalence of infection is much higher, for 
example, in New York City than in San Francisco. 

There are two suggested methods of controlling the spread of this relatively new 
virus. The first, demonstrably ineffective, is to adopt a moralizing attitude, 
continue our current practices and simply add the individual tragedy and economic 
burden to the community of more AIDS patients. There is no reason to conclude 
that the additional threat of infection with AIDS has lead to a decrease in the use 
of injected drugs. 

The other method of controlling the spread of the AIDS virus wm.Jid be to 
encourage sanitary practices at the time of injection by making it possible for each 
heroin user to use his own "outfit", that is, syringe and needle, rather ·:-an accept 
the risk of using one contaminated with another addict's blood. This v·::::uld 
become permissible as well as possible if the intravenous (IV) drug user were 
permitted to legally possess his own syringe and needle. The idea o_f p:oviding or 
permitting the possession of the paraphernalia is controversial being viewed by 

·some as offensive to the public morality. This attitude appears extren ··. sho!'"t-
sighted, in that making clean outfits available will not affect the preva. . : of 
heroin use for the simple reason that syringes and needles are not diffi· :o 

• 

obtain at this time. It follows that current experimental programs of ne • 
exchange will be ineffective so long as the IV drug user fears harassm;;; . . arrest 
for carrying paraphernalia on his person. 

Heroin users understan.dably try to avoid carrying supplies of their drug an::: :heir 
injecting paraphernalia any more than is absolutely necessary since the 
possession of the substance and the equipment is a punishable, although nr;•...,:r 'il, 

The possession of paraphernalia is defined as a misdemeanor. Even though 
convictions under that complex section of the code are not easy to obtain if the 
charge is cc•ntested, the availability of the charge becomes a convenient means of 
harassing .t:-.c addict and of .$ubjecting him, .in effect, to a .three-day jail sentence 
without trial . A perso .. with a prior-drug related conviction must be especially 
careful since, in such a situation, even the possP.ssion of an ordinary spoon can be 
construed as possession of paraphernalia. As a result, users are reluctant to carry 
their own outfits and, their compulsion being upon them, are quite likely to use 
whatever. equiprr1ent is available at the site of drug purchase. People driven by the 
compulsion that a heroin user feels, and given their choice between using someone 
else's outfit and doing without their drug will use the possibly contaminated 
equipment. 

The Panel urges an appr9ach would acknowledge the difficulty of treatment 
and accept a humane, rather than a punitive approach, and attempt the control of 
the spread of AIDS through the drug-using population by removing the prohibition 
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against the possession of drug using equipment, which equipment is after all no 

different than that used by a diabetic or that available in the trash cans of some 

dozens of offices and hospitals in every city. The suggestion then, is that those 

sections of the codes (California Health and Safety Code sections 1 1364, 

1 1364.5, and 1 1364.7 and Business and Professions Code section 41 40) be 

revised to decriminalize possession of needles and syringes. Whether syringes and 

- needles remain prescription items or not is a minor consideration in the spread of 

drug abuse, since this equipment or substitutes improvised out of plastic tubes and 

pacifiers are already easily available . 

The result of this action would be to control to some extent the spread of the AIDS 

virus. Fortunately, in California the action could have significant impact since the 

incidence in drug users with HIV infection is still below 5% in cities other than San 

Francisco. Also, there would be important progress in controlling the spread of 

hepatitis, other infections, and local abscesses. Most ir:1portant, it would provide 

experience and presumably evidence that liberalization of regulations would be 

followed by some gain in individual and public health rather than by a massive 

increase in drug use. There is no reason to believe that the availability or lack of 

availability of needles and syringes has anything to do with the recruitment of new 

heroin users. Except during the early years of the epidemics ( 1949-50 and 1970-

71 ) the spread of heroin use to new users can be best understood by considering 

what older students in this area refer to as the "infectious disease model." New 

heroin users do not appear because of the availability of syringes, but because of 

their contact with established heroin users. 

Allow cultivation of mariiuana for oersonal use. Insofar as damage to the individual 

and society is concerned, the quantitatively most important drugs are alcohol and 

nicotine in the form of cigarettes. There remains, then, as the other quantitatively 

important drug, marijuana, which has become, for a large fraction of the 

population, a social drug comparable in pattern and approaching that of alcohol in 

extent of usage. 

Marijuana is a disinhibiting drug used socially to relieve anxiety and as such has 

many liabilities in common with alcohol. We acknowledge that marijuana is not 

w ithout its effect on the individual user and would not suggest any change that 

carried a significant risk of increasing the use of marijuana. We resist the use of 

the word in relation to any drug, including marijuana. On the other 

hand, an objective consideration of marijuana shows that it is responsible for less 

damage to the individual and to society than are alcohol and cigarettes, the other 

social drugs mentioned above. A further consideration in forming a reaction to the 

wide use of marijuana is that it is a source of conflict between generations and of 

disrespect for the law . 
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Equally important is the economic and, .to some extent, criminal activity associated 
with the marketplace of marijuana. At the moment, we are adding millions to our 
trade deficit, off of the books to be sure, by our purchases of marijuana in 
Columbia, Mexico, Thailand, and elsewhere. Yet, thanks to a previous action of . 
the California Legislature, the product .of this illegal activity may be possessed and 
used by the citizen with the possibility of only minor sanctions. 

The Legislature, some years back, did liberalize the regulations pertaining to 
marijuana in making the possession of a small amount (less than one ounce) an 
infraction, rather than a crime, calling for a citation and a nominal fine upon the 
first violation. lhis change has not lead to any disastrous consequences. On the· 
contrary, it has reduced the tension between generations and decriminalized to 
some extent the generally sanctioned use of this new social drug by large numbers 
of people. · 

This new situation, for which we applaud the Legislature, is however, not stable, in 
the sense that the failure to act in relation to the supply of the drug leaves unmet 
the question of the still illegal market and .the economic problem that that entails. 
If this disparity could be resalved there would be economic gain and a great 
simplification of law enforcement which now devotes a considerable effort to 
seizing a small fraction of the illegal importations or cultivations. 

• 

The Panel therefore suggests that the law be changed to permit cultivation for • 
personal use. Such cultivation would be permitted only on property serving as the 
residence for the individual, that is, it would not authorize the cultivation of fifty 
plants on a National forest and it would not permit the possession outside of the 

. home of more than the present one ounce, nor would it sanction the provision to 
in or out of the residence whether by sale or in the form •parties•. The 

change regulatir,g the provision of this drug !!1\J..n be made in such a way that we 
do not see the development of another industry comparable to the alcohol or 
cigarette industry . . This would require extensive revision of Health and Safety 
Code, Section 11358, which substances and matters other than the plant. 

There are people who will express concern about whether such a change, however 
warranted by social and economic gains, would not also result in increased use. 

justifialtle concerns must not be dismissed out of hand. The Panel insists 
that no attitude.Qf approval of marijuana, or alcohol, or tobacco be projected . In 
fact, as we have said above, we all remain prohibitionists to the extent that 
prohibition will work. To the extent that prohibition creates a marketplace or social 
conflict, we suggest more flexible, practical, and humane policies. It appears that 
the use of marijuana has reached a plateau at this time, and that usage over 
foreseeable circumstances will remain about at its present level, as is the case with 
alcohol. 
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From the point of view of the younger members of the population, the problem 

becomes a matter of consistency which we should answer by saying marijuana is 

.. just as bad as alcohol", rather than· as the defenders of marijuana would probably 

say, "it's no worse than alcohol .. . 

The resulting conflict between the proposed change in California Law and existing 

Federal law is apparent, but the liberalization of State regulations would result in 

decreased enforcement activity at the State level, and Federal enforcement activity 

is directed primarily at a level above the activity we are presently discussing. The 

success of a trial of this sort would provide leadership to other states and 

nationally. It would have no immediate effect on problems related to other more 

emotionally-laden drugs, except as it demonstrates the need to consider these 
problems separately and one-by-one with an awareness of risk/benefit ratios. 

REDUCING THE USE OF DRUGS 

The present status or effectiveness of education aiming at drug abuse prevention is 

obviously disappointing. The amount and variety of drugs with which younger 

people are experimenting and subsequently using have increased to its present 

level during the very period when this State had a required kindergarten through 

12th-grade anti-drug use curriculum in place. National efforts, in or out of the 

.-formal school situation, have been equally \Hsappointing . 

Not even the success in controlling cigarette smoking extends to the youthful 

population. However, it is from the successful imposition and acceptance of 
restrictions on smoking by the adult population that we must learn important 

lessons about which target population to focus on and about which arguments 

work and which do not. The successful campaign against smoking did not focus 

entirely on the user but engaged most of the population in making an aesthetic and 

personal responsibility issue out of smoking. 

The abstract advertisements about cancer and other deadly issues were ineffective 

compared to the demonstration provided by intelligent community leaders and, 

laudably, doctors who publicly gave up tobacco and made an issue of passive 

smoking. In drug education we have focused on physical damage, whict1 is not 

important to_a young risk-taker. And we have focused on the population that we 

consider to be at-risk, that is, young people and some minority groups. The target 

population should be the total population and should examine the use of all drugs, 

including or even especially, the nominally legal alcohol, tobacco and prescription 

drugs. 

In efforts to limit the use of quantitatively important drugs, we should act to 

influence the entire population so that an unambiguous attitude of disapproval is 
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projected. Even those of us who continue to drink or smoke -should be willing to • 
do so withoat claiming that our practices· are anything but bad. For a parent to 
decide that his children will never see him drink and that he will not keep alcohol in 
the home, thougtf he may drink socially elsewhere, is not hypocritical, but 
exemplary . 

. 
A major effort in changing the attitudinal climate will eventually have an effect on 
potential new users or judging fror.1 the experience with cigarettes, shorten the 
duration of their habit. 

However, efforts at drug abuse prevention or limitation must be multiple in that 
populations exposed to hard drugs present separate problems. Certain populations, 

notably those in urban ghettos, have greater contact with smoked cocaine and 
injected heroin, drugs which by those routes of administration are highly addictive, 
that is, highly likely to be used compulsively. About these "hard drugs", there are 
two preliminary points: 

1) Drug education among these high-risk populations proceeds at the level 
of individual and independently of our efforts. The loss of control 
in using certain drugs becomes recognized, and most people in these 
populations then resist their use. That is, some drugs do get a bad name. 
As a result, epidemics of such use are self-limiting to some extent, and, 
after these epidemics (of which we have now seen four: two heroin, one 
high-dose IV-speed and one smoked-cocaine as crack}, we see a_residual 
number of users who have not matured out of their habit. 

2) The spread of the habit from these established users to new recruits can 
be best understood by the infectious disease model mentioned above, and 
accounts for the relatively small number of new users after the initial period 
of high use. The number of people involved with these •hard• drugs is small 
compared to the numbers using the social drugs discussed above, and the 
problems, however destructive ano however exaggerated in extent, are 
geographically limited and are typically associated with non-pharmacologic 
problems. 

For the general public:, effective drug education would consist of neutralizing 
advertisements-;however disguised) that glamourize and proselytize for drug use. 
Instead, an aura of general disapproval of all drugs, including the common socially 
used drugs should be established. 
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SUGGESTED ACTIONS 

Prohibit (legal} drug use in soecial State establishments. 
We have recently seen amazing progress in dissuading people from the use of 

tobacco. We will below suggest additional action in relation to alcohol, already a 

regulated drug, with at least some discipline applied. Overall, prohibition is not 

feasible but restricted use of alcohol in inappropriate places is justifiable and would 

be an essential step in projecting the attitudinal change desired. 

The Panel applauds the establishment of tobacco free areas in State institutions. 

As a condition of their funding the Legislature should now insist that certain 

agencies within the State system not sell or provide alcoholic beverages within the 

confines of their campus or building . This should be immediately applied to any 

medical center campus or hospital. Doctors and other care-givers have a generally 

favored status and acq\Jire with that a special responsibility to project an attitude 

of disapproval about the use of any disabling drug while they are accepting 

responsibility for a dependent patient. Certainly the State acquires a liability in 

providing alcohol to individuals who are then going to drive or see patients. More 

importantly, such use then projects an attitude totally at odds with that which we 

claim throughout our discussions as desireable. 

Similarly, it is impossible to rationalize the use of a depressant drug, clearly shown 

to impair performance after small doses, on a University or State University 

campus dedicated to intellectual activity. The individual instructors, that is, 

teachers at all levels, should probably feel an obligation to neither drjnk nor smoke 

in public, but this is not a matter for legislation. 

Counter ads. In addition to the emphasis on role modeling implied by the 

suggestion immediately above, there is an obvious need for counter promotion to 

offset the various advertising techniques that subtly, or explicitly, imply sexual or 

other social rewards for the use of products. The experience with 

advertising would suggest that counter ads placed immediately after the offending 

ad and providing an alternate view of the problem were more effective than Cli·• 

isolated, however cute, anti-drug ads. To what extent this policy could be initiated 

intra-state is a matter beyond our competence, but it would appear more than 

desirable • 
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Minority Report of Member M. Douglas Anglin for the 
1989 Research Advisory Panel Annual Report. 

While I applaud the intent of the Panel in its 1989 annual report to stimulate 
discussion in several major areas of policy concerning drug abuse, I am not 
prepared as a relatively new member of the Panel (since November 1989} to 
support all the recommendations contained in the Executive Summary. As is noted 
in the Commentary, the internal debate by Panel members on these topics was 
both lively and diverse. I am in agreement in philosophy, content and inter-
pretation with much of the discussion presented in the Commentary. I particularly 
endorse the emphasis that policy toward illicit drugs should not disregard differ· 
ences among abused drugs (and the consequences of their use), and that they 
should be perceived in the context of the enormity of the social problems 
surrounding much more frequently used substances such as cigarettes and alcohol. 
I further concur with the philosophy that social reaction to the use of drugs should 
be very carefully considered so that the inherent problems are not exacerbated by 
inappropriate social reaction or overreaction, particularly given the current tax 
burden imposed by major expenditures for criminal justice system-based efforts . 

• 

• 

To the extent that the issues raised in the Panel's Executive Summary and 
Commentary can stimulate discussion in important policy areas, provide informa· 
tional expertise from the Panel members' aggregated experience, and promote a 
thorough examination by the Legislature of alternative policy options, I am pleased • 
to add my support. Furthermore, my lengthy experience with the AIDS .epidemic 
among intravenous drug users suggests that major public health benefits could be 
derived from more flexible policies concerning the possession of syringes and 
needles, as well as promotion of better disinfection techniques involving bleach. 

However, I am not in full agreement with some of the Executive Summary's 
recommendations. In particular, allowing' cultivation of marijuana use for personal 
consumption, a social debate of some 25 years, needs careful consideration. 
Certainly, the consa.quences of. mar ijuana use are significantly less than use of 
either or alcohol, and it is true the2i. the majority of people do not use 
marijuana and, of those who do, few do so with high levels of consumption. 
Furthermore, public policy toward marijuana has been discredited to the extent that 
social overreaction has distorted evidence about medical and social consequences 
of its use. this said, however, I am hesitant, without considerable further 
public debate, in suggesting changes in laws, either toward further 
decriminalization or toward more punitive criminal penalties. 

Given the current serious levels of drug use and the cost to society of prevention , 
·treatment, and enforcement efforts, the Panel's attempt to reconsider drug abuse 

and to propose consideration of alternate social policy directions is a new 
emphasis that is initiated in the 1989 Annual Report. To the extent that the • 
Panf:t's efforts have credence with the Legislature, the ensuing discussion may 
cor.tribute to ameliorating drug abuse problems . 
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Minority Report of Membar Edward P. O'Brien for the 
1989 Research Advisory Panel Annual Report. · 

The Commentary portion of the Annual Report sets forth suggested legislation to amend 

or repeal certain laws relating to drug enforcement and control. The Commentary states 

that the Panel "presumes " to recommend such changes in law because of the experience 

of the Panel members in activities re lating to drug abuse both in their role as Panel 

members and their experiences outside of their Panel functions. The Commentary states 

that the Panel is "mandated as an advisory group to the Legislature to sug gest some 

legislation ... to reduce the damage to society .. . imposed by drugs." 

This claim of authority to recommend legislation on drug control and enforcement is not 

supported by and, indeed , is contrary to the statement in the Annual Report concerning 

the Panel's Legislative Mandate . This Report on page 19 states: "LEGISLATIVE 

MANDATE The Research Advisory Panel was created in 1969 by the California Legisla-

ture to encourage and oversee research related to controlled drugs and narcotic ad die tion. 

The Panel was given responsibility to review, approve and overs.ee research projects 

involving marijuana, hallucinogenic drugs and other .controlled substances, and innovative 

treatment programs for narcotic addiction and abuse of controlled substances . Since 

1969, such research within the State of California has operated under the aegis of the 

Panel. The Legislature also mandated that the Panel encourage research with marijuana 

and other controlled substances as well as research into the treatment ·qt drug addiction." 

Further, an :examination of the statutes pertaining to the Panel reveals that the Legislature 

has only given the Panel authority with respect to research projects involving the use of 

controlled substances and research projects concerning the treatmenJ of abuse of control-

led substances. The statutes also require the Panel to report annually to the Legislature 

and Governor the research projects approved by the Panel including the nature and 

conclusions of the research projects. (Appendix A) 

In my opinion, the Commentary's recommendations to amend or repeal the laws on drug 

enforcement and control are not within the legislative authority of the Panel. There is no 

statutory authority for the Commentary's statement that the Panel is mandated t": 

suggest drug enforcement legislation. The Panel's "presuming" of such aL,Li1ority is 

unwarranted and ill advised. Since the Panel lacks legislative authority in the above area, 

it is my position that the Commentary portion of the Annual Report should be omitted . 

In addition to the lack of authority for the Commentary, I would emphasize that the 

Commentary"!" legislative recommendation allowing cultivation of marijuana for personal 

use is particularly injudicious. The argument, that since marijuana use continues to 

escalate and therefore criminal sanctions should be abandoned, fails to acknowledge or 

discuss the extent of marijuana use if sanctions were removed. Certain premises for the 

recommendation, e.g., that marijuana is currently increasing in use and is comparable to 

afcohol in extent ot' usage, are not established. The recommendation is not accompanied 

by a strong, well-planned comprehensive program to reduce the use and abuse of mari-

juana. Allowing marijuana cultivation for personal use as an experimental approach is not 

appropriate since the research subjects would extend to all citizens of Cal ifornia . If the 

experiment were not successful, the social cost of the experiment could be significant. 
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Marijuana and the Criminal Justice System 

The Relationship of Illegal Drug Use to Crime 
The legislation and enforcement of anti-drug Jaws 

has created an unprecedented strain on the criminal 
justice system. Advocates of drug legalization argue 
that there are other more eUective ways to regulate 
drug-related behavior and commerce than 
criminalization, which creates economic incentives to 

_ increase crime. 
The National Institute of Justice (NIJ) holds that the 

use of drugs such as heroin, cocaine and marijuana 
would create crime even if the drugs were legalized. 
This position is meant to counter arguments that drug 
legalization would eliminate large numbers of crimes. 

The argument that drug use contributes to criminal 
behavior is laid out in a July 1990 report of the 
National Institute of Justice Stllrching for Answers -
Research and Ewluation on Drugs and Crime. Drug use 
creates dangers, the report states, including 
heightened criminal activity, degraded work 
perfonnance, and personal and property damage. 
While there is no drug which itself causes someone to 
commit a crime, drug use is held to be one of several 
major causes of criminal behavior. 

The report claims convincing empirical linkage 
between drug use and crime. Drug use is believed to 
amplify criminal tendencies, and criminal behavior is 
seen to diminish when drugs are removed or absent. 
'Three linking mechanisms are described. First, drug 
use has an effect on crime due to the 
psychophannological effects, the "disinhibiting or 
disorienting effects of the drug on the mind or body". 
Second, drug use creates an economic compulsive 
contribution to crime - when crime becomes a way to 
pay for drugs. Finally, they point to the systemic 
contribution to crime when criminal acts become a 
routine way of doing business related to drugs. The 
data summarizing these linking mechanisms are 
reviewed below and in Table 1. 

Drug legalization would remove the economic 
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compulsive and systemic influences of illegal 
drugs. The argument against legalization, in many 
respects, rests on the premise that drug use causes 
criminal behavior, and that if the now illegal drugs 
were legalized, crime rates would increase far 
beyond what they are now, even with the 
elimination of drug possession and trafficking 
offenses. 

Attention will also be devoted below to 
distinguishing the effects of widespread marijuana 
use from that of other drugs associated by NIJ with 
criminal activity . 

The Evidence (1): 
Drug Use Among Criminals 

The most prominent evidence cited by the report 
is that drug use is much more popular with 
prisoners and arrestees than with the general 
population. For example, according to surveys by 
the Bureau of Justice Statistics (BJS) in the mid 
1980's, 62% of state prisoners used illegal drugs 
weekly compared to 18% of the general population; 
63% of incarcerated juveniles were weekly users 
compared to 25% of high school seniors. 

There is no evidence that marijuana use 
contributes to criminal behavior. BJS also reports 
that more than half of state prisoners who ever 
used a major drug such as heroin or cocaine had 

continued on page 3 
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• Table 1. Links Between Drugs and Crime 
National Institute of Justice . 

... - ... , • t Supporting Data: Supporting Data: . 
•:· \ . 

.· Linking Mechanism . Cocaine & Heroin Marijuana Other Factors 
. ' Psychophannological: -serious offenders have -9% of local jail in- -43.3% of local jail in-. :· . 

relating to the disinhib- a history of pill, co- mates were high on mates were under the 
'iting or disorienting ef- caine or heroin use marijuana when they influence of alcohol 
fects of the drugs on the -25% to 40% of in- committed the crime when their crime was 
mind or body. When mates in custody said that jailed them committed 
drugs are present. ten- they were "high" during -during the 1980's -most serious offenders 
dencies within the indi- the offense for which roughly three out of with a history of drug 
vidual or group toward they were incarcerated four jail inmates report- abuse began use of a 
crime are amplified, -criminals have higher ed using marijuana major drug (heroin, co-
and when drugs are re- drug usage rates than some time in their lives caine, PCP) after their 
moved or absent. cri.mi- the non-criminals ac- first arrest 
nal behavior diminish- cording to both surveys -while many criminals 
es. and urinalysis testing use and or abuse drugs, 

-while not all drug us- including alcohol, most 
ers are involved in oth- drug and alcohol users 
er illegal activity, seri- do not commit crimes 
ous offenders are also -the incarceration rates 
the heaviest users per capita for alcohol, 

and marijuana are simi-
lar to the incarceration ._ rates for non-drug users 

Ecor;tomic -daily heroin users who -the large profits of -there is no mention in 
relanng to the mottva- commit crimes are marijuana farming has the BJS crime data or 
tion to commit crime as criminally active on attracted rural groups research summaries of 
a means of supporting a more days per year than formerly engaged in il- research or data that in-
drug habit other groups legal alcohol produc- dicates that the need for 

-in one study daily her- tion money to buy marijua-
oin use was calculated marijuana na is a cause or con-
at costing $17,000/yr cultivation accounts for tributing factor in the 
-In 1986, 28% of jail at least 25% of the mar- commission of crime 
inmates reponed past ijuana consumed in the •two or more grams of 
drug dependencies United States crack cost the same as 
-One fourth of property an ounce of marijuana 
crime can be attributed 
to needing money for 
drugs 

Systemic: relating to -drug dealers are at a -some marijuana farm- -the DEA has reponed 

violence or crime as high risk for violence ers use booby-traps to decreasing incidents of 

parts of the business or -a high percentage of discourage poaching violence associated 

cultural lifestyle asso- urban homicides have their crop with marijuana farming 

ciated with drugs, as in been linked to cocaine -marijuana bas been -such violence is not 

gang wars or turf bat- and heroin related vio- · sold by violent groups statistically significant • ties lence incl. Jamaican posses related to general crime 
and motorcycle gangs rates 
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not done so until after their first arrest. Major drug 
use may be as much a symptom of criminal behavior 
as it is a cause. 

Of the survey population of local jaH inmates, 
. 70.7% admit to have using marijuana at least once in 

there life, and 28.1% reveal they are monthly users. 
General population surveys indicate that 66.5% of the 
general population have tried marijuana at least once, 
but only 10.2% are monthly users. 

Usage rates may be much higher, as according to 
Searching for Answers the "stigma associated with 
drug use has increased over the past 20 years" and 
this may have caused "an increasing reluctance to 
admit drug use" to surveys of the population. 

There is evidence linking opiate addiction to 
criminal activity, For example, a study of of New 
York City street-level opiate abusers held that 
extensive criminality is proportionate to levels and 
patterns of drug usage. Daily use of heroin was 
estimated as costing $17,000 annually. This is 
evidence of the economic compulsive li.nldng 
mechanism. 

Gang warfare over crack markets is persuasive 
evidence of the systemic linking mechanism. As 
evidence of criminal activity due to marijuana use, 
the report cites as an example how "the large profits 
of drug marketing, particularly of marijuana, have 
also attracted rural groups formerly engaged in other 
criminal activities such as illegal alcohol production." 

However, these causes of crime would be 
eliminated by legalization of drugs. There are no 
studies on record that indicate that significant 
numbers of people steal to support a marijuana 
dependency. While occassional stories surface of 
booby-trapped marijuana fields, the marijuana trade 
does not have a violent reputation. The 1990 Drug 
Enforcement Administration report on domestic 
cannabis eradication states that "violence and the use 
of booby traps have decreased." 

The Evidence (2): 
Drug Use at the Commission of a Crime 

The other evidence presented that there is a 
psychopharmo)ggical contribution of illegal drug use 
to criminal behavior concerns the number of irunates 
who were on drugs at the time they committed the 
offense that placed them in prison. Aca>rding to 
surveys by the BJS, in the mid 1980's 25% of convicted 
inmates were on drugs at the time of the offense, and 
40% of incarcerated juveniles. 

A BJS special report. Profile of Jail Innuztts, 1989 
provides recent data to examine the of 
drug and alcohol use at the time criminal offenses 
occur. The survey is of prisoners in local jails rather 

than state prisons or federal institutions. In 1989 
nearly 1 in every 4 inmates were in jail for a drug 
offense, compared to I in every 10 in 1983. 

The data concerns drug use at the time the 
offense was commited, regardless of whether the 
offense was drug-related or not The focus here is 
to what extent people on drugs commit crimes (in 
addition to illegal drug use.) ()( the 205,524 
convicted offenses of the survey population, 27% of 
them were caused by someone under the influence 
of an illegal drug. 

Alcohol, though, was a factor in 413% of all 
offenses, and 44% of the offenses commited under 
the influence of drugs were also under the 
influence of alcohol. 

The data suggests a strong link between alcohol 
and crime. Alcohol use at the time of·offense was 
more prevalent among violent offenders (46.8%) 
than property offenders (30.7%}. An estimated 
63.2% of those serving time for homicide and 54.1% 
of those for assault reproted being under the 
influence of alcohol. 

Drug use of any kind was common among 
burglars (37.9%} and robbers (35.()%) and least 
common among persons serving time for assault, 
minor traffic offe.nses, Driving While Intoxicated, 
and other public-order offenses. 

()(greater interest is how the population of local 
jail inmates compares to the general population of 
drug users. For example, the number of offenses 
committed under the influence of alcohol is going 
to be a lot larger than others because a lot more 
people drink alcohol than take any illegal drug. 
Table 2 rates the number of offenses committed 
under the influence of various drugs according to 
their annual using population as estimated by the 
1990 National Institute on Drug Abuse Household 
Survey of diug use. 

Rating allows the comparison of equal 
populations, as if to answer the question 'of every 
100,000 people who drink alcohol, how many will 
commit an offense serious enough to land them in a 
local jail while under the influence?' 

If illegal drug use does contribute to crime, than 
the incarceration rates for illegal drug users will be 
significantly higher than those for both alcohol and 
the non-drug using population. 

The local jail incarceration rat.e for the general 
population is 209 per 100, 000. Another reference 
point is provided by calculating the incarceration 
rate for adults who are not monthly drug users. 
The incarceration rate for this control group is 137. 

The rate for heroin. at 6,120 per 100,000, is 
continued on page 8 
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Table 2. Incarceration Rates for 
Crimes Committed Under the Influence of 
Drugs & Alcohol 

nus table compares two sets of data The first is an estimate of how many local jail inmates were undec the 
influence of an illegal drug or alcohol at the time their crime was committed. A local jail is defmed as a facility 
which holds persons pending adjudication or persons committed after adjudication, usually for sentences of a year 
of less. The second data set consists of estimateS of the annual national drug using populations. These two sets of 
estimates are used to compare incarceration rates in local jails for different drug using populations. As standards of 
comparison, the incarceration rate in local jails is also calculated for the entire adult population, as well as for those 
committing crimes under the influence of any drug or alcohol and those committing crimes not under the influence 
of drugs or alcohol. 

Est Local Annual Incarcerations/ 
Drug Jail pop. 1 ...%. Using pop. 2 

% 100,000 users 

Heroin 18,195 4.6 297,293 .19 6,120 
Cocaine 54,191 13.7 . 5,829,090 3.08 924 
Stimulants 8,702 2.2 2,508,090 1.32 347 
Marijuana 35,995 9.1 18,553,274 9.80 194 
Alcohol 163,363 41.3 124,632,698 65.87 131 

Incarcerations/ 
Standards Jail pop. Population 100,000 adults 

Total 395,553 100.0 189,210,065 100.0 209 
3 Control 221,905 56.1 177,391,932 93.8 137 

4 Summary 22.3,883 56.6 124,632,698 65.9 179 

Notes: 
1) U.S. Department of Justice, Bureau of Justice Statistics, 1991. Special Report: Profile of Jail Inmates, 
1989. Washington, D.C. Bureau of Justice Statistics NQ·129097. Does not include juveniles. 

2) US. Department of Health and Hu.man Services, National Institute of Drug Abuse, 1991. Summary of 
Findings from the 1990 National Household Survey on Drug Abuse. Washington, D.C. National Insti· 
tute on Drug Abwe. Figures are for adults, and do not includes ages 12 • 17. 

3) While all other population estimates are annual, these estimates, while based on the same surveys, are 
monthly. The control group is offe.nders who have not used illegal drugs thirty days prior to arrest com· 
pared to adults who did not report using illegal drugs within the last thirty days. 

4) The summary group is composed of offenders who were under the influcence of drugs or alcohol at 
the time of their offense compared to the annual drug and alcohol using population, which assumes that 
most drug users also drank alcohol during the year. Dlegal drug users who do not dri.nk alcohol are not 
thought to be statistically significant, but if added to the drinking population would lower the summary 
incarceration rate. 
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Recent Drugs & Crime Data 

from the 
Untted States Deportment of Justice. 
Bureau of Justice Statistics. 

.D.C. 

Growth Trends: 

Drug arrests have grown from 583,000 in 1983 to 
1,247,000 in 1989. In the same period the 
percentage of irunates in local jails on drug offense 
charges rose from 9.3% to 23%. While total inmate 
growth rose 77% during this time, the numbers of 
irunates charged .with drug offenses rose 328%. 

tmd Jail 1989. August 1991) 
In 1988 drug offenders comprised 1/3 of all 

state court felony cases. From 1986 to 1988 state 
court convictions for drug trafficking rose 46%. 

tmd Crim.e Facts, 1990. August, 1991) 
In a comparison of prior drug use by jail 

irunates, in 1983 only 12% of the sample used 
cocaine while in 1989 that had doubled to 24%. 
Cocaine was the only drug proportionally more 
irunates used in 1989 than in 1983. Cocaine users 
were three times as likely as other drug users to 
have committed offenses to get money for drugs. 

tmd Jail Inmtztes, 1989. August 1991) 

Prohibition Related Crime: 

According to a survey of local jail inmates, 1/4 
of all property crime (including robbery, burglary, 
larceny, theft, motor vehicle theft, fraud, stolen 
property and other property aimes) is committed 
to gain money to buy drugs. Over 30% of 

are. for 
to buy drugs. (Drugs and Jail Inmtztes, 1989. August 
1991) 

Persons under Correctional Supervision: 

In 1988 were 3,713,000 persons under 
correctional supervision in the US., 2% of the 
adult population. The figures are: 344,000 in jail 
(9%), 2,356,000 on probation (64%), 607,000 in 
prison (16%) and 4m,OOO on parole (11%). 
Probation is a sentencing alternative to jail or 

while parole is in conjunction with time 
served. (Cimedioruzl PopuLUions in the UniUd StilUs, 
1988. Mllrd!, 1991.) 

Arrest and Incarceration: 

In 1988 there were 13.8 million arrests (FBI 
Uniform Crime Reports) and yet only 3.7 million 
people under correctional supervision (26.9%). Of 
those arrested in 1988, approximately 2.5% went to 
jail; 4.4% went to prison; 17.0% went on probation, 
and 2.9% ended up on parole. (Basal on CorrtctioTIIll 
Popullltions in the United States, 1988. March, 1991.) 

In 1990 state prisons, on average, were operating 
at 115% of their lowest capacity and 127% of their 
highest capacity. (Pri.stmers in 1990. May 1991) 

In 1990 local jails operated on average at 111% of 
their occupation capacity. Jurisdictions with at 
least one jail operating under a court order to 
reduce population on 113% 
over capacity. ( 1990. June 1991 ) 

*Who is in Jail for Drug Offenses? 

Race: Drug offenders in local jails in 1989 were 
255% white, 48.3% black, and 24.7% hispanic. 

Age: 18-24: 33.6% 25-29: 25.4% 30-34: 15.9% 
35-44: 15.2% 

Education: 8th grade or less: 15.2% some high 
school: 39% high school graduates: 32.7% some 
college: 13% (Drugs Jail Inmtztes, 1989. August 
1991) 

¥' What sentences do drug offenders get? 

The survey population of local jail irunates 
represents offenses which were serious enough to 
land the offenders in jail, rather than receive a 
sentence of probation or dismissal of charges. In 
surveys conducted in both 1983 and 1989 half of 
drug offenders sentenced to a local jail received a 
sentence of 9 months or less. (Drugs and Jail Inmates, 
1989. August 1991) · 

Of drug traffickers brought before state courts in 
1988, 71% were sentenced to some kind of 
incarceration: jail (30%), prison (41 %), or probation 
(28%.) 

The average sentence for a drug trafficker in 
1988 was 66 months, with 20 months actually 
served and the remainder on parole. (Generally, a 
prisoner is elgible for parole after one third of the 
sentence has been served.) Other average 
sentences are larceny- 50 mo.; burglary 74 mo.; 
robbery - 114 mo. ; rape - 183 mo. and murder - 230 
mo. (Drugs and Jllil InrMtes, 1989. August 1991) 
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Correctional Populations - 1988 
Ave. $ Cost Ave.$ Cost Ave.$ Cost 

'"!!: .. ·: Igfgf . f.rpbaHQfl Parple Jgl! Prkoll /conylcUoD Docgrc9f'Qffoo tprob. A Pad 
47,056 25,178 4,701 4)319 12,365 3.671 8,235 585 

.. "Alaska 5,817 2.994 489 27 2,307 14,292 30,419 2,111 
;· .· .. Arizona 45,938 25,468 2,410 6,006 12,()95 7,()26 14,939 1,602 

Arkansas 27,127 15,931 3)340 1,994 5,455 2_618 8,584 195 
California 452,512 262,796 49,364 .64,216 76,171 7 ,5()2 20,483 1,311 

5,646 5,873 17,283 813 '4,,. Colorado 36,195 23,939 1,743 4,882 :'P·'·· Connecticut 53,770 45,883 371 0 7,516 3,{)89 17,965 568 
' Delaware 13,714 9,576 1,()93 0 3,D45 3,656 13,302 376 

Dist. of Columbia 26,385 12,393 3,949 1.693 8,381 9,100 22,437 738 
Aorida 226,535 161,989 2,562 2.8,236 34,327 3,848 12,245 533 
Georgia 162,840 115,268 11,308 17,482 18,787 2,830 10))80 416 
Hawaii 12.981 9,718 1,108 0 2,155 5,546 27;rl.PJ 988 .·. Idaho ·- · 7,447 .. 7,357 793 810 1,493 4,556 ·12,235 542 , ... - . 
Dllnios 136,0S7 90,376 14,369 9,891 21,()81 4,378 16,508 520 
1ndlana 75,886 55,931 3,411 5,235 11,444 2,903 11)320 271 
Iowa 19,111 13,()99 1,945 1,()36 3,£)34 4,824 19,837 620 
Kansas 30,779 19,462 3,497 1,906 5,932 4,2f17 14,718 490 
Kentucky 21,687 7,398 3,443 4_695 6,187 8,413 14,148 2,109 Louisiap.a 62.598 31,218 8,()97 11,222 12,110 4,()32 9_674 485 Maine 8,(X17 6,059 0 669 1,285 6.625 22,944 703 Maryland 109,362 78_619 9,225 7,486 14,()84 3)321 16,198 558 Massachusetts 108,995 92,347 4,333 5,454 6,862 3,701 27,557 500 • Michigan 159,957 115,274 7.677 9,404 27,612 4,819 17,650 736 Minnesota 57,986 50,184 1,639 . 3;1.27 2,942 3,656 27,336 811 Mississippi 19,814 6,854 3,177 3,501 6,348 3,729 6,281 898 Missouri 66,0SO 42,498 7,226 5,154 12,176 3,718 12,258 564 Montana 5,803 3,275 671 616 1,249 4,996 12,220 1,378 Nebraska 15,152 11,411 447 1,156 2,161 3,845 13,246 601 Nevada 14,886 5,925 1,716 2,343 4,902 9,638 17,294 1,992 New Hampshire 5,179 2.948 461 789 983 7,549 20,()63 721 New Jersey 103,953 59,724 18,463 11,124 14,652 6,143 19,563 1,()80 NewMexioo 11,640 5,691 1,()80 2,188 2,745 8,957 18,319 1,457 New York 225,199 120,809 33/)62 25,928 44,.560 11,{)81 31,700 1,296 North Carolina 96,116 67,164 6,191 5,469 17,292 4,011 14,499 479 North Dakota 2.696 741 163 288 525 5,D07 15_691 390 Ohio 111,455 70,206 5,991 9,160 26,113 5.683 15,412 814 Oklahoma 36,355 23,404 1,455 2,595 8,921 4,()84 9,252 709 Oregon 34,303 24,178 2,610 2,819 4,703 5,()96 17,935 1,114 Pennsylvania 170,340 92.296 46,466 13,649 17,929 3,345 15,552 522 Rhode Island 12,184 9,824 442 0 1,918 3,752 19,()09 369 South Carolina 49;371 29,223 3,672 3,497 13,()02 4,995 12,538 502 South Dakota 4,656 2,504 617 522 1,030 4,593 11,747 1,011 Tennessee 56,501 2.8,761 9,529 10,858 7,354 4,971 13,335 666 Texas 436,578 288,906 77,827 29,439 40,437 2,286 11,151 476 Utah 10,130 5,595 1,218 1,261 2,()57 81148 20,824 1.629 Vermont 6,918 5,966 182 0 770 3,537 20,262 1,()94 Virginia 46,357 17,633 6.610 9,372 12,787 9,678 17,()26 1,500 Washington 84,012 60,244 "10,745 5,934 7,{)89 3,534 18,802 599 • West Virginia 8,473 4,791 807 1,393 1,482 4,912 12,148 689 Wisconsin 41,622 26,747 4,106 4.667 6,159 5,392 16,335 896 Wyoming 3,452 1,814 2.89 457 945 7,482 16,137 812 

Sourc:e: Bureau of Justice Statistics. 1991, Marljuana Digest: Pg. 6 Post Office Box 16054 Washhgton. DC 20041 U.S. Departznent ol. Justice 
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Expenditures - 1988 
.. 

561,644 5.18 172,744 58 
283,240 5.08 83,135 233 
961,724 7.66 322,749 127 
233,()78 4.45 71,018 41 

• . 8,939,614 8.00 3,394M7 163 
6.16 212,580 87 ".; ·. ?01,o62 

692,()68 6.01 166,o94 67 
5.93 50,140 101 ' : • • 

0 158,001 
l:\:/ 0 529,894 10.98 1,106 240,o97 501 .. f\. 2,810,272 7.73 295 871,671 91 

1,187,219 6.13 260 460,851 101 
271,()40 7.38 334 71,989 89 
132,715 5.31 190 33,929 49 

2,339,975 6.63 272 595,705 69 
3,460 688,290 4.86 168 220,324 54 

8,298,399 f 3,914 353,651 4.26 167 92,183 43 
7,211,409 3,915 404J]77 5.60 219 129,492 70 
9,560,244 3,482 496,330 5.19 181 182,456 66 

12,281,937 3,948 747,619 6.09 240 252,422 81 
3,583,464 3,973 169,464 4.73 188 53,Q44 59 

15,190,895 .(,370 1,091,219 7.18 314 417,898 120 
23,238,249 5,o99 1,448,933 6.24 318 403,372 89 
32,973,918 4,858 2,131,971 6.47 314 770,865 114 
16,935,877 5,314 735,496 4.34 231 212,018 67 
6,623,589 3,602 263,213 3.97 143 73,894 40 

12,514,893 3,268 829,103 6.62 217 245,584 64 2,564,868 4,392 104,457 4.07 179 28,991 so 
5,615,472 4,763 216,231 3.85 183 58,255 49 
3,636,557 4,615 331,632 9.12 421 143,475 182 Hampshire 2,894,412 3,573 170,275 5.88 210 39,097 48 Jersey 28,620,201 4,860 2,117,568 7.40 360 638,597 108 Mexia> 4,757,902 4,501 290,358 6.10 275 104,263 99 New York 90-008,951 6,641 7,144,927 7.94 527 2,495,522 184 North Carolina 18,259,485 3,763 1,040,998 5.?0 215 385,519 79 North Dakota 2,121,()26 4,382 70,971 3.35 147 13,499 28 OhiO 33,460,312 4,166 1,809,484 5.41 225 633,424 79 

· Oklahoma 8,769,932 3,718 441,909 5.04 187 148,459 63 Oregon 9,463,()57 4,547 592,773 6.26 285 174,810 84 , ,,. . · Pennsylvania 35,537,565 3,883 1,918,775 5.40 210 569,787 62 
Rhode Island 3,402,704 4,460 193,868 5.70 254 45,709 60 
South Carolina- 9,524,474 3,777 553,477 5.81 219 246,584 98 
South Dakota 1,905,749 3,693 82,659 4.34 160 21,387 41 
Tennessee 15,019,516 4,124 756,257 5.04 208 281,211 77 . "' 

997,829 84 .'\' .. ... ..... Texas 49 ,.()64,()94 4,139 2,938,736 5.99 248 ! , ; ... f .:. •'. 85,578 81 Utah 5,601,669 5,285 282,177 5.04 266 • ' <I ' 0 •• \ ' ' 0 

24,.(72 59 . Vermont 1,816,()66 4,366 83,907 .(.62 202 · ... 
6.88 263 448,627 99 VUginia 17 ,361,.(96 3,819 1,195,297 ·. L:':r-.:··' Washington 18,335,594 5,302 887,377 .(.84 257 296,9U 86 

.. West Virginia 5,()09,363 3,583 167,924 3.35 120 .(1,619 30 
Wisoonsln 15,744,367 4,397 864,211 5.49 241 224,434 63 
Wyoming 2,303,431 6,815 98,430 4.27 291 25,828 76 

Source: Bureau ot JustloeStatiJtlcs, 1991, MariJuana Digest: Pg. 7 Post omce Box 16054 WosHngton. DC 20041 U. S. ot Justice 
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incredibly high. The high cost of illegal heroin and 
its addictive properties create the classic case study in 
the relationship between drug use and crime. Since 
criminal activity diminishes as heroin use is reduced, 
this extremely high incarceration rate is an argument 
for getting addicts into treatment. It seems that a 
small number of heroin addicts are committing a 
great deal of crime. 

While heroin may offer the classic model, this does 
not mean that the same relationship holds for other 
drugs. 

The rates for cocaine and stimulants are extremely 
high by comparison with either standard, 924 and 347 
per 100,000 respectively. These rates may support the 
argument that cocaine and stimulant use makes 
someone significantly more likely to commit a crime 
than someone in the gene.ral population. The 
question remains whether this criminal activity is due 
to the effects of drug abuse or the need to get money 
to buy drugs. 

The incarceration rates do not support the theory 
that the psychopharmological effects of alcohol or 
marijuana contribute to a higher rate of criminal 
activity than is present in the general population. 

The incarceration rate for marijuana users (194) is 
not significantly diffe.rent from that of the general 
population (209). Furthermore, the percentage of 
irunates who committed their offense under the 
influence of marijuana is nearly equal to the 
percentage of marijuana users in the general 
population. Taken along with the general lack of data 
linking marijuana use to economic compulsions 
commit crime and systemic market violence, the low 
incarceration rate for marijuana users is an indication 
that it does not cause aimina1 activity. 

The even lower rate for alcohol (131) is an 
indication that far far more people use alcohol 
responsibly than those who commit criminal acts. 
The incarceration rate for alcohol users is not 
significantly different for that of the non-drug using 
population. Otherwise, the evidence suggests that 
while most alcohol users do not commit crimes, the 
criminal behavior of those who do can be reduced by 
treating their alcohol abuse. 

Allocating Resources: 
.According to "Searching for Answers": "crafting a 

coherent drug enforcement strategy requires not only 
an assessment of the jurisdiction's dnlg problem- the 
types of ll\al'kets, the range of drugs available, and the 
characteristics of their users populations- to inform 
selection of the appropriate tactics; but also 
assessment of the costs of committing additional 
resources (in terms of alternative activities that cannot 

be undertaken); and then a realistic estimate of the 
capabilities of other parts of the system -
prosecutors, judges, and corrections officials - to 
respond to increased arrests and mounting 
numbers of drug cases." 

State and local police are being encouraged to 
pursue retail, street level enforcement focusing on 
particular neighborhoods, while letting the federal 
agents go after the Mr. Big's of the drug trade. 

Despite the political rhetoric of the day, the 
resources do not exist for ambitious prosecution of 
possession offenses. The costs to the taxpayers of 
each state justice system are reviewed in Tables 3 
and 4, as well as the size of the each states 
correctional population. NIJ's response is to find 
more creative ways to place people under 
correctional supervision. 

Sanctions: 
"The Institute will continue to search for new 

low-<:Ost sanctions that can be used on a large scale 
against recreational drug users. The criminal 
justice system cannot afford to supervise millions of 
casual users . • • nor can it ignore them. NIJ wants 
to find solutions that do not congest the courts or 
swell probation caseloads. One appealing solution 
is income proportioned fines for first offendezs. On 
the model of traffic courts, a computerized system 
can impose and collect fines in high volume to halt 
the drain drug cases make on correctional 
resources. The Institute will encourage research on 
all sanctions that · effectively (but not 
unrealisitically) inflict damage on offender 
hoUS;eholds and require minimal additional 
resources to administer." 

"NNJ's research is exploring intermediate 
sanctions like house arrest, electronic monitoring, 
shock incarceration. asset seizure and forfeiture, 
and intensive probation superivision. The goal 
to give the American criminal justice system a 
problem-specific, more rational structure of 
for dealing with diverse offenders." 

Marijuam 
Post Office Box 16054 
Washington. D.C. 20041 

Marijuana Di8est is published by the 
Marijuana Study Croup, <X)pyright (1991) 
Written &:: Edited by Jon Gettman. 
Advisory Board! Michael PhD; 
Lester Crinspoon. MD. of Harvard 
University; John Morgan M.D. of the City 
UniversityofNewYork; Ed Rosenthal. 
Subsaiptions: $25 for 4 issues. 

Mor1)uona Digest: Pg. a Post ornce Sox 16054 Washington. DC 2C041 
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• 
NEW YORK COUNCD.. OF DEFENSE LAWYERS 

COXKBHTS o• TBB HZV YORK COUWCIL o• DBrBHSB LAVYBRB RIGARDIHG PROPOSBD 
1??3 AKIHDKIHTS TO Til IINTIICIHG GUIDBLIHIS 

We would like to thank the Sentencing Commission for the 

opportunity to present our views on the proposed amendments . The 

New York Council of Defense Lawyers ("NYCDL") is an organization 

comprised of more than one hundred attorneys whose principal area 

of practice is the defense of criminal cases in federal court. 

Many of our members are former Assistant United States Attorneys, 

including ten previous Chiefs of the Criminal Divisions in the 

Southern and Eastern Districts of New York . 

our members thus have gained familiarity :with the 

Sentencing Guidelines both as prosecutors and as defense attorneys. 

• In the pages that follow, we address a number of proposed 

amendments of interest to our organization. With respect to those 

• 

proposed amendments and issues for comment, we have organized our 

submission essentially in numerical sequence. However, with 

respect to those matters which deal in the white collar business 

crime area and the narcotics area, we have departed from the 

sequential pr•••ntation in order to present tho•• areas together • 

. . ·-=----



• 
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PROPOSBD AKBHDKBHT 1 

Relevant Conduct (S1B1.3) -- prohibits 
use of acquitted conduct in determining 
guideline offense level; possible basis 

for departure ip exceptional cases 

We support this proposed amendment, which provides that 

conduct of which the defendant has been acquitted after trial shall 

not be considered in determining the defendant's offense level 

under the relevant conduct section. We oppose the proposed amended 

commentary insofar as it states that in an exceptional case 

acquitted conduct may provide a · basis for an upward departure. 

We believe this proposed amendment comports · with the 

philosophical underpinnings of the Guidelines, as well as 

• fundamental notions of due process . There is an inherent imbalance 

in including, for the purpose of adding up the relevant conduct of 

a defendant applicable to Guidelines calculations, conduct for 

which a defendant has been found not guilty. It is also unfair . 

• 

For these reasons, we support the proposed amendment as reasonable. 

The proposed amendment is also necessary. Practice under 

the Guidelines thus far indicates that most courts which have 

confronted the issue have held that an acquittal does not bar a 

sentencinq..,:ourt froa considering the acquitted conduct in imposing 

sentence. United States y. Ayeri, 922 F.2d 765 (11th Cir. 

1991); United States y. R9driquez-Gonza1ez, 899 F.2d 177 (2d Cir. 

1990); United States y. Mocciola, 891 F.2d 13 (1st Cir. 1989); 

2 
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United States y. Isom, 886 F.2d 736 (4th Cir. 1989); United states 
v. Juarez-Ortega, 866 F.2d 747 (5th cir . 1989) (per curiam); united 
states v. Ryan, 866 F.2d 604 (3d cir. 1989). one court has held 
that a trial court may consider a prior acquittal as long as that 
acquittal is not relied upon to enhance the sentence, United States 

• 

• 

v. Perez, 858 F.2d 1272, 1277 (7th Cir . 1988). 

We believe the proposed amendment reflects a far better 
approach . 

NYCOL opposes acquitted conduct providing the basis for 
an upward departure in any case. The Guidelines reflect a balance 
that in many ways limits the avenues by which defendants can seek 
downward departures; we cannot see why the prosecution should be 
able to seek an upward departure as a result of conduct for which 
the defendant has been found not guilty. 

PROPOSBD AKZHDXBHT 2 

Use of Guidelines Manual in Effect on Data 
of Sentencing (S1Bl.11) -- application of 

amended guidelines to multiple count cases 

We oppoae this amendment, which extends the Commission's 
"one book• rule to multiple count cases on the basis of judicial 
convenience, wbile ignoring the basic principles of the §X RQit -
facto clause of the United States Constitution. The proposed 

amendment provides that in cases where a defendant is convicted of 
two offenses which "straddle" an amendment to the Guidelines, the 

3 
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... . ... .. :· 

latest revised edition of the Guidelines is to be applied "even if" 

the revised edition of the Guidelines results in an increased 

penalty for the first offense . This position is in direct conflict 

with the "Background" to this Guidelines section which specifically 

states that courts have consistently held that the facto 

clause does, in fact, apply to sentencing Guideline amendments that 

subject the defendant to increased punishment. 

The general rule of S lBl.ll is to apply the sentencing 

Guideline in effect on the date that the defendant is sentenced . 

Subsection (b) provides an exception to this general rule where 

the court decides that to apply the Guidelines in effect on the 

date of sentencing would violate the facto clause. The 

• Guidelines, therefore, permit the courts to apply the Guidelines 

in effect on the date of the offense of conviction. By enacting 

such a provision, the Commission codified the rationale displayed 

throughout the federal courts, which recognizes that to sentence 

a defendant based on legislation not in effect at the time of the 

• 

offense raises serious constitutional problems. We believe that 

proposed aaandment 2, which provides that "straddled" offenses be 

sentenced uniformly based on the most recent amendments, 

contradicta the policy and the rationale epitomized in enacting 

S lBl.ll(b) in the tirat place. This amendment enables a court to 

sentence a defendant based on legislation not in effect at the time 

of the offense and therefore violates the AX facto clause • 

4 
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It is the position of the NYCDL that the proposed 

amendment be revised to say one of two things . Primarily, we would 

endorse a version of the amendment which replaced the words "even 

if" with "unless," thereby allowing use of the most recent 

amendment for sentencing on multiple counts in cases where such 

"grouping" would not result in a harsher sentence for the defendant 

based on legislation not in effect at the time he committed his 

crime. This proposal balances institutional interests in judicial 

convenience and efficiency with the well-established constitutional 

concerns of Article I, section 9. 

our second recommendation concerning this amendment calls 

for reworking the section to read that "the revised edition of the 

Guidelines shall be applied to both offenses, when the court, in 

its discretion, so decides that such application balances the 

government's .- practical interests with the defendant's 

constitutional concerns . " Leaving this determlnation up to the 

court's discretion is consistent with the rest of S lBl.ll. 

section lBl.ll(b) already gives the court authority to make the 

initial determination of whether there is an u facto 

consideration. Enabling the court to further this inquiry in cases 

consisting of aultiple "straddled" offense counts is consistent 

with the raat of the section and the policy considerations behind 

enabling the court to make that determination in the first place. 

In addition, the Guidelines have gradually usurped the all too 

important discretion of the sentencing court in most other 

5 
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sentencing areas. In an area as fact specific as facto 

determinations, where the Commission has already recognized the 

need for court discretion, the Guidelines should not abandon its 

rational approach towards this difficult. issue on the basis of 

symbolic uniformity and efficiency . 

Accordingly, the NYCDL opposes the proposed amendment to 

SlBl.ll as presently worded. We do, however, support an amendment 

which either prevents the application of the most recent version 

of the Guidelines where it prejudices the defendant's 

constitutional rights under the u facto clause or which 

leaves the determination in the discretion of the sentencing court, 

balancing the interests of the government with those of the 

defendant . 

PROPOSBD 5 

Fraud, Theft, Tax (Chapter TWo, Parts F, B & T) --
deletes "more than planning" adjustment 

from fraud and theft and "use of 
sophisticated means" from tux guidelines; restructures 

monetary loss tables in fraud. tbeft . and tax 

The NYCDL believes that the proposed changes to the theft 

and fraud table• are unwise, ar,d that they exacerbate one of the 

worst a•pe£ta of the current sentencing regime: virtual mandatory 

imprisonment for first offenders who commit relatively minor 

property offenses. 

6 
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Under the present Guidelines, the offense levels for 

theft and fraud offenses are determined largely by the amount of 

loss involved as set forth in the dollar tables that are central 

to the sentencing scheme. . See Guidelines S 2B1 . 1 {b) ( 1) , 

S 2Fl.1(b)(1). There is a two-point "bump" for crimes that involve 

"more than minimal planning . " The proposed amendment would 

eliminate the "more than minimal planning" offense characteristic, 

and substitute dollar tables with increased offense levels for 

almost all amounts of dollar loss . 

In our view, to enact these proposed changes would be a 

serious mistake, affecting thousands of cases each year . We 

believe that one of the worst features of the present Guidelines 

• is the compelled imprisonment of first-offenders in larceny and 

fraud cases. Under the current provisions, any defendant who 

steals more than $10,000 is DQt eligible for a straight sentence 

of probation. Absent other mitigating factors in such cases, 

present law sets a minimum offense level at "9", taking the 

offender out of "Zone A" of the sentencing table and requiring at 

least one month of imprisonment, intermittent confinement, 

coJilllunity confin-ent, or home detention. Offenders who cause 

losses in exceaa of $40,000 face offense levels of "11" or higher, 

taking tb- out of •zone B" of the sentencing table and requiring 

that at least half of the minimum term of the Guideline sentence 

be satisfied by imprisonment. As a practical matter, therefore, 

• 7 
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• under current law any first-offender who steals in excess of 

$40,000 must spend at least 4 months in a federal prison. 1 

• 

• 

If the proposed changes in the theft and fraud tables are 

enacted, even more will wind up in federal prisons . 

According to the new tables, any offender who steals more than 

$5,000 faces a minimum offense level of "9"; such an offender is 

ou·t of zone A and is ineligible for a sentence of straight 

probation. Similarly, any offense involving a loss of more than 

$13,500 generates a minimum offense level of "11", requiring a 

prison sentence unless some other deduction is applicable. 

These changes are unwarranted for a slew of reasons. 

First, they fly further in the face of the Congressional mandate, 

contained in 28 u.s.c. S 994(j), that the Commission "insure that 

the Guidelines reflect the general appropriateness of imposing a 

sentence other than imprisonment in cases in which the defendant 

is a first offender who has not been convicted of a crime of 

violence or an otherwise serious offense • ••• "(emphasis added). 

If this statute means anything, then persons with no criminal 

records who steal $5,000 or $10,000 or $15,000 ought not be sent 

to prison as a routine matter. The typical defendant in such cases 

1 "!'he base offense level for theft cases, pursuant to 
Guidelines S 2Bl.1(a) is "4." A case involving a loss of $40,000 
results in a "7" level increase, for an offense level of "11" . 
First-offenders, i.e., those in Criminal History Category I, face 
a "Zone C" guideline sentence of 8-14 months . Pursuant to 
Guidelines S 5Cl.1 (d) (2), at least one-half of the •inimu. sentence 
-- 8 months in this example -- must be satisfied by imprisonment, 
resulting in at least a 4-month prison term • 

8 
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-- an embezzling bank teller, for instance -- commonly faces such 

collateral consequences as the loss of employment and the 

• 

• 

difficulty of finding a new job as a convicted felon. The 

' sentencing tables ought not require prison in such relatively non-

serious cases, particularly when Congress has indicated that prison 

generally should not be required in those circumstances. The 

proposed amendment, which reduces further the loss threshold at the 

door of the federal prison cell, is unwise and contrary to 

congressional intent. 

It bears emphasis here that the proposed increase of 

punishment levels at the low end of the spectrum in theft and fraud 

cases evidently was not a deliberate policy decision by the 

Commission or its staff. Rather, the increased punishment levels 

appear to be an artifact of the proposal to abolish the specific 

offense characteristic for crimes marked by "more than minimal 

planning . " If the two-point increase for offenses with more than 

minimal planning is killed, its ashes apparently are to be 

scattered over the entire theft and fraud tables, resulting in 

higher sentences for all levels of loss. Ironically, however, when 

the White Collar Working Group began examining these issues, its 

"Prelillinary Purpose Statement" indicated that it would examine, 

inter alia; •wether the punishment level is low enough at the low 

end of the loss spectrum and high enough at the high end." The 

amended tables drastically increase sentences at the high end --

cases involving multimillion dollar losses -- but they inexplicably 

9 
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raise punishment levels even at the low end. Yet, the offenses at 

the low end of the spectrum -- those involving several thousand 

dollars of loss -- typically were not the kinds of cases in which 

sentences were enhanced for "more than minimal planning." The net 

result, therefore, is that the Commission has proposed doing away 

with an aggravating factor that typically did not impact low-end 

cases, and raising sentence levels across the board. The low-end 

offender winds up facing more prison time, when the question at the 

outset was whether punishment levels at the low end of the spectrum 

already were too high. 

We emphasize in this regard that the purpose of the 

Guidelines was to eliminate sentencing disparity, and .n2.t to 

increase prison sentences generally. With the Guidelines, however, 

have come sharply higher average sentences. According to 

statistics published by the Department of Justice in September 

1992, defendants sentenced for fraud offenses who were released 

from prison in 1991 had spent, on average, 37t more time in prison 

than fraud defendants who were released froa prison in 1985. 

Federal cri.Jiinal case Processing, 1980-90, United States Department 

of Juatice, Bureau ot Justice statistics, at 18.z To the extent 

2 Defendants who were released in 1985 had served an 
average time until first release of 11. 4 months. Defendants 
released in 1991 for the same offenses had served an average time 
of 15. 6 months until first release. This increase undoubtedly 
understates the impact of the loss tables in generating increased 
sentences, because fraud prosecutions tend to involve lengthy 
investigations, and the statistics for 1991 therefore must include 
a substantial number of pre-Guidelines casas. 

10 
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this phenomenon reflects the imprisonment of first-time offenders 

who steal relatively minor amounts of money, it is deplorable, and 

the proposed amendments only make matters worse. 3 

An additional problem with the proposed loss tables for 

theft and fraud cases is that they increase the number of 

gradations calibrated to dollar loss, further complicating a 

sentencing scheme that already draws unwarranted distinctions 

between offenders. A case involving a loss of less than $40,000 

would be slotted into one of eleven pigeon holes, rather than one 

of the nine categories that currently exist. The dollar gradations 

at the lower end of the spectrum seem almost trivial. In the 

experience of our membership, the defendant who steals $3,000 is 

not a materially different person from the defendant who steals 

$5,000 or $8,000 or $13,500. Yet, these defendants receive 

markedly different sentences under the loss tables, particularly 

as amended . By contrast, an offender who already has stolen 

$70,000,000 may steal an additional $49,999,999 before his offense 

level jumps by so much as one point. To be sure, a one-point 

increase in often•• level translates into substantially more prison 

time at the high and of the spectrum, but we question whether the 

3 We note that the only low-end offender whose lot would 
be improved under the amendments is the defendant whose conduct 
generates a los• of lea• than $600. such defendants would face no 
increase in the base offense level of their crimes, whereas 
previously there was some increase for any los• of more than $100. 
The impact of this change, at least in the districts in which our 
members practice, will be less than de minimus. 

11 
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Guidelines ought to draw distinctions that turn on whether the 

defendant steals $600 as opposed to $1,000 or $1,700, as the 

proposed loss tables would mandate. The NYCOL believes that 

punishment for property crimes already is myopically focused on the 

amount of loss involved. The kinds of picayune distinctions that 

the proposed loss tables draw in low-end cases aggravate this 

problem and serve no valid purpose . our members, undoubtedly 

joined by federal judges all over the country, would prefer tables 

that draw fewer and broader distinctions, perhaps based on orders 

of magnitude . Put simply , a $10,000 thief may perhaps be 

distinguished from a $100, ooo thief, and a person w.ho steals 

$100,000 may commonly be distinguished from a defendant who steals 

• $1,000,000 . But a person who steals $1,000 ought not be treated 

differently from one who steals $1,700. That is just silly. 

• 

With respect to the wisdom of doing away with the 

specific offense characteristic for crimes that involve "more than 

minimal planning," we aqree that this characteristic has resulted 

in some sentencing disparities because it is both overbroad and 

ambiguous. However, we also believe that there is a valid 

distinction to be drawn between sophisticated, carefully calculated 

criminal conduct and unplanned, opportunistic behavior. 

Accordinqly, we favor redrafting and retaininq this characteristic 

so that it can be applied in appropriate cases, as opposed to 

abolishinq it in favor of across-the-board increases in the offense 

levels for theft and fraud offenses. An appropriate formulation, 

12 
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• in our view, would allow for enhancing the sentence where the 
defendant has engaged in substantial planning beyond that typical 
of the offense of conviction. 

• 

• 

PROP08BD AXBHDKBHT ' AHD 188018 •oa COKNEHT 7 AWD 38 

Fraud {S2Fl . l) -- invites departure in fraud cases in 
which loss fails to fully capture the seriousness of the 
offense or the fraud causes substantial non-monetary harm 

Fraud & Theft {Chapter Two, Parts B & F) -- issue for 
comment about adding offense levels when loss fails to 

fully capture the harmfulness and seriousness of the conduct 

Theft {S2Bl.l) -- issue for comment regarding 
whether downward adjustment should be added for 

defendants who do not personally profit from the offense 

In proposed amendments 6 and 7, the Commission has 
proposed permitting an upward departure in fraud cases where the 
defendant's conduct causes substantial nonmonetary harm. The 
Commission also has asked for comment whether significant 
nonmonetary harm should be a specific offense characteristic for 
theft and fraud cases, resulting in a one- or two-level increase 
in offense level severity. 

We agree that there are cases in which the dollar amount 
of the not appropriately reflect the seriousness of the 
defendant's crime. The theft of $50,000 from an elderly couple 
with no other savings is properly viewed as a more serious crime 
than a bank officer • s theft of a like amount from a commercial 
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bank. It is our view, however, that such differences are best 

handled by considering them on a case-by-case basis, rather than 

creating another specific offense characteristic . No further 

amendment is necessary; Application Note 10 to S2F1.1 already 

addresses these situations, and permits upward departure where the 

loss table "does not fully capture the harmfulness and seriousness 

of the conduct . " 

We are far more concerned with the plethora of cases in 

which the single-minded focus on financial loss overstates the 

seriousness of the defendant • s crime. A major weakness of the 

current system, in our view, is that the Guidelines in theft and 

fraud cases do not distinguish sufficiently between defendants who 

are and who are not motivated by personal profit. The corrupt 

president of a savings and loan institution who steals $10,000,000 

to line his pocket deserves a heavy sentence. But the assistant 

who aids and abets that president, perhaps only in order to keep 

their job, should not have the severity of his or her offense 

slavishly determined by the same "dollar loss" yardstick. We 

realize that in ao•e cases (though by no means all), the assistant 

may merit a deduction for minor role in the offense. However, 

where the offenae level already has risen out of siqht because of 

the amount of loaa involved -- loss that the assistant may not have 

desired, and from which they may not have profited -- the impact 

of the mitiqatinq role adjustment is insubstantial • 
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The Commission already has taken note of a similar 

anomaly in narcotics cases. Proposed amendment No. 8 provides for 

a ceiling tor lower-level defendants in drug cases, and the basis 
for the proposed amendment is, in part, as follows: 

Commentators have arqued that the quidelines 
over-punish certain lower-level defendants when 
the sentence is driven by the quantity of drugs 
involved in the offense. For such lower-level 
defendants, the quantity of drugs involved is 
often opportunistic and may be a less 
appropriate measure of the seriousness of the 
offense than when the defendant has assumed a 
mid-level or higher role. 

We believe that precisely the same point applies to 

lower-level defendants in theft and fraud cases when the sentence 

"is driven by" the amount of financial loss that the case involves. 

Accordingly, we strongly endorse the suggestion of the 

Practitioners' Advisory Group, set forth at proposed amendment 38, 

that the Guidelines permit a downward adjustment where the 

defendant did not personally profit from the theft, and we believe 

that courts should be encouraged to depart downwardly in such 

cases. Likewise, we aqree that there should be a cap on the 

offense level for minor or minimal participants whose sentences are 

deterained vitb respect to the theft or fraud loss tables • 
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PROPOSBD AKBNDXBHT 23 

Abuse of Position of Trust 
(S3B1 . 3} -- guideline reformulated 

to better distinguish intended scope 
of adjustment for abuse of "special" trust 

We strongly support the proposed amendment. The addition 

of the word "special" and the proposed additional Commentary make 

it plain that the "position of trust" necessary as a predicate for 

the enhancement may not be, for example, the ordinary employee-

employer relationship (such as the relationship abused in ordinary 

embezzlement or postal employee theft cases)' but rather must 

involve the abuse of a trust that has been specially placed in the 

defendant, a trust that does not involve a merely ministerial 

function. 

In applying the current S 381.3, the courts have 

considered a number of factors, including (1) the extent to which 

the position of trust provided the freedom to commit a difficult-

to-detect crime, United States v. Hill, 915 u.s. 502, 506-7 (9th 

Cir . 1990); (2) defendant's duties as com:pared to those of other 

' In tbia connection we strongly oppose proposed amendment 
46, propouDded by the United States Postal Service, precisely 
because it provides for an automatic enhancement for certain 
offenses, baaed exclusively on the status of the defendant 
(employee of the USPS) without regard to the particular 
circumstances of the offense or defendant. There is no reasoned 
basis to enhance the penalties for USPS employees, and for the same 
reason that the "ordinary bank teller" is not subject to 
enhancement, ·the "ordinary postal employee" should not be subject 
to enhancement • 

16 



• 

• 

• 

NEW YORK COUNCIL OF DEFENSE LAWYERS 

employees, United States v . Lange, 918 F.2d 709-10 (8th Cir. 1990); 

(3) defendant's level of specialized knowledge, United States v . 

Mulligan, 958 F. 2d 345, 346 (11th Cir. 1992); (4) defendant's level 

of authority in the position, United States v. Gergiadis, 933 F . 2d 

13219, 1227 (Jd Cir . 1991); and (5) the level of public trust 

involved in the offense, United States y. Rehal, 940 F.2d 1, 5 (1st 

Cir. 1991). However, a large number of courts have struggled to 

apply the provision's general language, (which appears to focus on 

the abuse of trust) with the exception carved out in the 

current commentary for by an ordinary bank teller." 

States y. Qdoms, 801 F. Supp. 59 (N.D. Ill. 1992). 

To resolve that conflict many courts have turned to the ·analysis 

offered in United States v. Hill, supra, which applies the 

first of the above-listed factors and seems to ignore the others, 

particularly those which focus on the nature of the position of 

trust in question. 

We believe that the proposed amendment would encourage 

courts to apply all of the above-listed factors and, thus, would 

promote careful distinctions between those cases where the abuse 

of truat ia critical to the commission of the crime and the extent 

of the bara to the victim from thoae caaea where the abuse of truat 
-is not central to the crime. It would induce the courts to 

all facts which speak to the question of whether the defendant's 

abuse goes beyond the ordinary elements of the crime in question • 
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However, it would do so without rejecting the useful (though not 

exclusive) analysis offered in United States v. Hill, supra. 

An amendment just to SS 281.1 and 281.2 to deal with 

simple embezzlement cases {as suggested by the additional issue for 

comment) would not address the concern posed by the Hill case in 

an across-the-board manner . For example, such a limited amendment 

would leave simple mail fraud cases in which employees defraud 

their employers (where no "special" trust is abused) in the same 

posture as the simple embezzlement cases have been in under the 

current section. We do not believe the issues posed in the 

embezzlement cases are limited simply to embezzlement cases and 

would recommend a broader approach • 

We urqe the Commission to adopt the proposed amendment. 

PROPOSBD AKBHDXBHT 20 

Money Laundering (Chapter Two, Part S) --
consolidates SS2S1.1 and 251.2 and SS2S1.4 and 2S1.4; 
ties offense leyel closer to seriousness of offense 

The NYCDL qanarally supports the proposed modifications 

to the aoney-laundering Guidelines . Money-laundering charges have 

become the latest "darlinq in the prosecutor's nursery"; qiven the 

breadth ot- the aoney-laundering statutes, and the qoverruaent' s 

prevalent threatened and actual use of those statutes in 

imaginative {and frequently inappropriate) ways, the existing base 
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• offense levels clearly need to be changed in order to prevent 
manifest injustice. 

• 

• 

We must question, though, why the base levels remain as 
· high as they are even under the amendments . Under proposed 
GuidelineS 2Sl.l(a) (3), tor instance, the base offense level for 
a defendant who launders money that has been stolen is "8" plus the 
number of offense levels from the fraud table. However, it is not 
evident that the defendant who launders stolen funds should be 

punished more severely than the defendant who stole the money in 
the first place. The thief starts with a base level of "6", after 
which the fraud table comes into play. Additionally, for many 
defendants, including personnel at financial institutions, the 
amount of funds laundered (or the amount of funds not reported as 
required) may not be an appropriate measure of the seriousness of 
the crime. Courts generally should have the ability to depart 
downward where the dollars involved seriously overstate the 
magnitude of the defendant's offense. 

Subject to these criticism.s, however, we support the 
changes to the money-laundering Guidelines, and urge that the 
amendaanta be presented to Conqress • 
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PROPOSBD 21 

Tax (Chapter Two, Part T) --
consolidates SS2Tl . l, 2Tl.2, 2Tl . 3, and 

2Tl . S; adopts uniform definition of tax loss 

We endorse proposed amendment 21's efforts to simpli fy 

t he tax Guidel i nes, and eliminate inherent confusion in their 

application. We also endorse the efforts made in this amendment 

to allow deviations from the pure percentage calculation of tax 

loss in appropriate circumstances by stating that the percentages 

are subject to a rebuttable presumpti on. 

We oppose the additional issue tor comment which asks 

whether the tax table levels should be increased one level to 

account tor a in the sentencing table which increased the 

available levels tor probation. It a defendant is within levels 

7 or 8 already·, and the court believes some type of confinement 

(community or otherwise) is appropriate, the court has the 

authority to impose such a sentence. If . the tax tables are 

increased in response to the changes in the sentencing tables, the 

salutary purpose of the change in the sentencing table -- to 

increase the nuaber of defendants for whom straight probation is 

available -- will be lost since those defendants will no longer 

fall within the new ranges. In sum, we think the change is ill-

advised and defeats the purpose of the 1992 amendment • 
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PROPOSBD 8 

Drug Trafficking ' Role in the Offense 
CSS2Dl.l, 381.2) -- provides offense level 
ceiling in drug trafficking guideline for 

defendants who receive a mitigating role adjustment 

While we believe it entirely appropriate to limit the 

offense level for "lower-level defendants," as proposed S 201.1 

would achieve, we question whether the proposed "cap" for 

defendants who receive a mitigating role adjustment, that is, level 

32, is low enough to reflect the truly mitigated role that some 

lower-level poor and financially desperate defendants play in 
concerted activity. 

For defendants who receive a "minimal role" adjustment, 

• the "cap" should be even lower than for those who receive a minor 

• 

role adjustment. Further, as suggested in other proposed 

amendments (specifically, 39 and 48), the should be lower 

depending on the type of controlled substance involved -- with a 

lower cap for less dangerous controlled substances. such 

differentiation would further achieve the purposes of the proposed 

amendllent in the firat place, which is differentiating between 

defendant. vboae culpability is not appropriately aeasured by 

whatever quantity of drugs may be involved, but rather 

by the econoaic and social circumstances in which they find 

themselves • 
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While we reach no determination on the precise "cap" that 

ought to be applied in each circumstance (as to which experience 

"cap" may be the beat guide), we do wish to comment on 

another aspect of the proposed change in the Guideline, which is 

unjustified regardless of whether there is a "cap" or not. Thus, 

the NYCDL strongly objects to the proposed Application Note 7 to 

the proposed revision of the Mitigating Role Guideline, s 3Bl.2. 

Both proposed Options of the proposed Application Note specifically 

exclude from the class of defendants who are eligible to receive 

a mitigating role adjustment, "defendant who is entrusted with 

a quantity of contraband for purposes of transporting such 

contraband a courier or mule, not an offloader or 

deckhand) . " 

It is our view that this exclusion of all "mules," 

without regard to characteristics of the individual defendant and 

transactions is an unjustified exclusion. The culpability levels 

of any individual "mule" is not necessarily higher than other 

minimal participants in a narcotic distribution scheme. More 

significantly, the exclusion is entirely inconsistent with Proposed 

Application Mote 5, which lists characteristics "ordinarily • • . 

associated with a mitigating role" that can be said to apply to 

many courier-defendants, and with Note 3, which directs that, 

whenever certain characteristics exist, a minimal role adjustment 

is appropriate • When such characteristics exist with ·a "mule"-
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• defendant, there is no valid reason to deny a minimal role 
adjustment as to that defendant too. 

• 

• 

Proposed Application Note 3 thus provides that the 4-
level reduction "applies" to a defendant who is "one of the least 
culpable of the participants in the criminal activity," and that , 
to be considered one of the least culpable, such defendants 
"ordinarily must have all of the characteristics consistent with 
a mitigating role listed in Application Note 6 below." Application 
Note 6 provides that no defendant is entitled to a mitigating role 
adjustment if he or she 

(a) sold, or played a substantial part in 
negotiating the terms of the sale • • • ; 

(b) had an ownership interest in any portion 
of the contraband; or 

(c) financed any aspect of the criminal 
activity. 

Application Note 3 also suggests consideration -- "though not 
determinative" -- of the fact of a defendant's "lack of knowledge 
or understanding of the scope and structure of the criminal 
activity and of the activities of others" in determining whether 
a defendant played only a "minimal role." 

In our experience, many mule-defendants generally 

including "intestinal tract smugglers, a class of defendant 
often seen in the Districts in which we practice meet the 
qualifications of Application Notes 3 and 6. Indeed, the vast 
majority of these defendants are not sellers or negotiators of the 

23 



• 

• 

• 

NEW YORK COUNCIL OF DEFENSE LAWYERS 

terms of any sale, have no ownership interest, and have not 

financed the transaction. Indeed, the vast majority of the 

defendants we encounter in the Districts in which we practice are 

from foreign countries, often from rural environments, who are 

driven by some of the worst economic hardship ·to undertake 

activity of the most offensive and dangerous nature (swallowing 

drugs) , and who have no idea of American culture or of the 

significance and effect of their conduct on our American culture . 

Not only do they have no "knowledge or understanding of the scope 

and structure of the criminal activity and of the activities of 

others," as Application Note 3 discusses, but they are exploited 

by traffickers who lie to them about quantity so that they can 

underpay them for their piecemeal work • 

Not only do these individuals meet the qualifications of 

Application Note 6 tor "minimal role" attribution, but they also 

meet the qualifications of Application Note 5 . That Note provides 

"a non-exhaustive list of characteristics that are ordinarily 

associated with a mitigating role," as followa: 

(a) 

(b) 

(c) 

(d) 

the defendant performed only unskilled and 
unsophisticated tasks; 

the defendant had no decision-aaking 
authority or responsibility; 

total compensation to the defendant waa 
small in amount, generally in the form of 
a flat fee; and 

the defendant did not exercise any 
supervision over other participant(•)· 
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While there may be mule-defendants who possess none of 
t hese qualifications (or not all of them), the vast majority meet 
the characteristics which the Note recoqnizes as defining "the 
least· culpability." The task they perform is not only unskilled 
and unsophisticated, but it is dis.qusting and dangerous. There is 
no responsibility on the part of these individuals 
at all, and indeed, most are escorted to the airport in the 
foreign country of origin and met in this country at the airport . 
They are totally supervised, and not supervisory in any sense of 
the word . And though the compensation paid to these defendants is 
often dependent on weight, it is small compensation, and, because 
the principals wish to limit their financial outlay, they often 
lie to the mules about the weight they are carrying. In a weight-·. 
driven scheme of sentencing, culpability is often overstated for 
this reason alone. 

There is no reason to deny an adjustment to a courier as 
a matter of justice because the characteristics set forth 
elsewhere to quality criminal conduct applies no leaa to a courier 
who tits the characteristics, than to any other participant in a 
drug operation who ·po•sesses these characteristics . There is no 
reason to deny the adjustment as a matter ot policy because, as a -very real .attar, there is no real deterrent attect ot increasing 
the sentence for the many foreign offenders who have no knowledge 
or understanding of the laws, or of the risk that they take in 
performing the taak ot carrying drugs. (Indeed, though there are 
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4lt repeat couriers, we have rarely, if ever, seen a defendant who is 

a "second-offender" courier.) 

In sum, because most couriers, includinq almost all 
intestinal tract smuqqlers , meet all of the inclusive definitions 
of minimal role, and none of the exclusions, it makes no sense to 
have a cateqorical bar to treatinq them as any other defendant. 

PROPOSED AKBHDXBHT t 

Oruq Traffickinq (§201.1) -- reduces upper limit 
of Druq Quantity Table; adds adjustments to further 

reflect defendant culpability and risk of harm 

We endorse the concept of reducinq the upper · .. _limit of 

the Druq Quantity Table. We believe that adjustments by virtue of 
4lt specific offense characteristics more appropriately deal with 

qradations of seriousness in offenses than increases due solely to 
quantity of druqs involved. 

• 

As to the suqqested adjustments for firearm possession 

and use, we oppose any expansion of the adjustment from the 
current 2-point adjustment to 4 or 6 points . This adjustment 

could potentially alter a defendant's sentence by some 150t. such 
a huqe adjuataent ia inappropriate where the adjustment is based 

on conduct_that constitutes a separate substantive offense, as 
these firaarJIS adjustments do. Use of a firearm durinq a druq 

transaction could be charqed as a violation of 18 u.s.c. 924(c). 
Discharqa could be charqed as attempted murder or assault, if 
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warranted. Causing injury could be charged as assault or 
attempted aurder, and killing someone as murder. 

The impact ot transferring separate substantive offenses 

into offense characteristics is to dilute the government's burden 

of proof. We believe that substantive crimes, such as those 

represented by the firearms adjustments, should be tried to 

factfinders with the standard trial burden of proof and with the 

evidentiary protections that Due Process require in a criminal 

trial. 

Accordingly, we oppose the portion ot proposed amendment 

9 (and the similar portion in proposal 39, which we separately 

address, intra, at pp . 29-31} that would allow · firearms 

enhancements ranging from 2 to 6 points. We all agree that those 

who brandish or fire guns should be punished severely, but we 

believe that they should be tried and convicted for the offense 

first. 

We further believe that there should be no adjustment 

when a defendant has been convicted ot S 924(c) or any substantive 

ottense that ia pr-iaed on the use ot a weapon in a drug 

transaction. Additionally, we believe that, wherever there is an 

adjuataent becauae ot the use or discharge ot a weapon, the 
adjustaent-ahould be applied, as proposed amendment 39 suggests, 

only when the defendant himself "actually posaessed" or discharged 

the gun, or where he "induced or directed another participant" 
actually to do so • Given the statements ot various courts that 
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"guns are tools of the narcotics trade", any adjustmen.t that is 

not so limited is potentially abusive in its overinclusiveness. 

We also approve of the decrease for defendants who "did 

not own or sell the drugs, . did not exercise decision-making 

authority, did not finance the operation, and did not use relevant 

special skills." We would not approve any limitation on the type 

of defendant for whom that decrease could be made -- specifically, 

the limitations in other proposed amendments for couriers. Where 

such couriers -- or indeed any participant -- in drug activity 

meets the criteria for a decrease, the court should have 

discretion to award the decrease regardless of whether the 

defendant "carried" the drugs or not, for the same reasons as are 

stated in our comments to proposed amendment 8 • 

We also oppose the sliding scale of upward adjustments 

for a defendant who was "the principal organizer or leader of the 

criminal activity or was one of several such principal organizers 

or leaders, " based on the number of participants "involved. " 
Aside from the difficulty in counting "participants," we believe 

that the· number of participants "involved" does not necessarily 

increase true culpability, unless the defendant was responsible 

for procuring the participation of those others. The quality of 

the leadership function, rather than the absolute number of 

followers, is, we think, the better measure of culpability • 
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PROPOSBD AJlBIIDJtlDr1' 3 9 

Drug Trafficking and Role in the Offense 
(SS2Dl.l, 3Bl.2) -- revises drug and role 

guidelines by reducing maximum offense level 
in drug quantity table, adding enhancements 
for weapon usage and high-level organizers, 
and capping offense levels for defendants 

receiving mitigating role adjustments; 
increases reduction for minimal participants 

As with proposed amendment 8, we agree that there should 

be a "cap" for those who qualify for a mitigating role adjustment. 

We approve of a lower "cap" where less dangerous controlled 

substances are involved, as this proposal provides. 

As we stated in our comment to proposal 9, we oppose 

expansion of the firearm enhancement from the current 2 points to 

a 6-point range. We believe that for such substantial adjustment 

to be applied for conduct that in essence constitutes a separate 

crime, the defendant should first be tried and convicted for the 

offenses. 

We further believe, however, as stated in our comment to 

proposal 9, that any adjustment for weapon use should focus on 

what the defendant hiaaalf did -- not on whether weapons "were 

used". Ill thia reqard, this proposed amendlllent, nu.ber 39, is far 

better thaJi 9, because it indicates that an adjustaent should 

apply only where the defendant himself possessed a weapon, or 

where he is equally culpable because he "induced or directed 

another participant" to actually do so. Givan the by now-fa..iliar 
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maxim that quns are tools of the trade, "looser" language, that 

does not focus on individual conduct, has the potential to add 

points to defendants who are not truly culpable for the offending 

weapons conduct. 

As with proposal 9, we disaqree with an increase for a 

principal organizer or leader of criminal activity "that involved 

15 or more participants . " Where the organizer or leader does not 

himself bring in participants, the exact number of participants 

may not be a fair measure of actual culpability . 

Finally, we oppose a 2-level increase for a defendant 

who qualifies for an aggravating role adjustment where he or she 

"obtained substantial income or resources" from the criminal 

• activity . the use of this definition in essence 

constitutes "double counting." Larger quantities entail large 

• 

profits, and afso higher offense levels. So, an increase keyed to 

profits counts the same increase in culpability that is already 

accounted for in increased offense levels. 

Moreover, when applied to convictions premised on S 848 

-- which includea such an element of the obtaining of "substantial 

incoae or r .. ourcea• -- there is also a factor of double counting. 

For theaa raaaona, we oppose the adjustment. 

Further, the term is too ambiguous for proper 

application. A proposed Application Note 16 would direct a court 

that must interpret "substantial income or resources• to refer to 

the law that has developed under 21 u.s.c. S 848(c)(2)(B). Cases 
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interpreting those words, however, have shown that the term is 
ambiguous. For insta.nce, the Second Circuit held in one case that 
the sum of $2000 constituted "substantial income or resources" 
sufficient to render S 848 applicable. United states v. Losada, 
674 F.2d 167 (2d Cir. 1982) . If $2000 constitutes "substantial 
income or resources," then can be, and the term is too 
ambiguous for legitimate use. 

This proposed amendment also contains three different 
mitigating role adjustments instead of two -- or actually, five 
adjustments, since the proposal contemplates cases "falling 
between" the adjustment levels provided. While we larger 
decreases for truly minimally-involved defendants, we wonder how 

• a "significantly minimal participant" is different from a "minimal 
participant." We would welcome the amendment, however, so that 
a district judge can exercise this added discretion in an 
appropriate case. 

• 

To the extent that the proposed application note 7 
provides that a defendant who transports contraband "shall not 
receive• any of the aitigating role adjustments aa to the amount 
ot contraband tranaported, we object tor the reasons expressed in 
our to propo•ed aaendment 8, supra, pp. 21-26; couriers 
are, in tact, often "•iniaally" involved, even it they carry 
contraband • 
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PROPOSBD AKBUDUBUT 48 

Drug Trafficking (5201 . 1) 
established ceiling on offense levels 
for minor and minimal participants 

We again approve of the concept of a "cap" for minor and 
minimal participants. This proposal specifically sets forth lower 
caps for those minimally involved than for those who are minor 

participants, and specifically sets forth lower caps for certain 
kinds of controlled substances. We approve of these further 
distinctions, and favor the for;mulation in this proposal over the 

others. These proposals promote the policy of the Guidelines in 

recoqnizing further distinctions based on the level of 
• participation of the defendant and the nature of the controlled 

substance involved. 

• 

PROPOSBD AKBHDXBHT '0 

Mitigating Role (5381.2) 
prohibits aitigating role adjustments 
for defendants held responsible under 

relevant conduct only for the quantity 
of drua' in ybicb tbev actually trafficked 

Por the aaae reaaons as are expreaaed in our comaent to 
propoaal &; ve object to this OOJ proposal, which prohibita any 

mitigating role adjuatmont as to drugs "in the defendant's actual 

possession." 
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PROPOSBD AIUDfDWDr.r 51 

Drug Trafficking (5201.1) -- clarifies 
that term "cocaine b§se" means "crack" 

We specifically endorse this proposal , because it 
remedies a defect in both the Guidelines and the statutes . It is 
clear that Congress and the Commission aeant to punish "crack" 
offenses more heavily than other offenses . At present, "crack" is 
subsumed into the term "cocaine base." There is , however, another 
substance that falls within the definition of "cocaine base" 
which, unlike crack, is a precursor to cocaine, and is unlike 
crack in nature or dangerous effect. 

We strongly believe that, regardless of any other 
amendments, the commission should adopt this amendment, to make it 
clear that it is "crack" to which heavier penalties are meant to 
apply, not the type of cocaine base that is also covered by 
present definitions . 

I88UU WOJl COIOID'r8 24, 31 UD 4 7 I 

Modification or delation of Government 
wqtign requirement for 5K1 . 1 downward departure 

1fe atronqly endorse issues tor co .. ent 31 and 47, which 
would eliminate the need for a government motion aa a predicate 
for a s 5K1.1 "substantial assistance" departure. Access to this 
moat i.portant of departures should not be controlled by the 
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prosecution. While we applaud the Commission's solicitation of 

comment in this area for co .. ent 24), we do not agree 

with its suggestion that elimination of government control might 

be limited to cases involving non-violent first offenses. We 

believe that courts are fully able to assess the extent and value 

of a defendant's cooperation, and that the nature of the crime and 

the offender's history should not preclude the court, in 

appropriate cases, from adjusting the sentence downward. 

PROPOSBD AKDIDXDTS 25 UD 3' 

Standards of Acceptance of Plea Agreements 
(S6B1.2) -- adds commentary recommending 

that the government disclose to the defendant 
information relevant to application of the 

guidelines prior to entry of a guilty plea 

We endorse proposed amendments 25 (Commission) and 36 

(Practitioner's Advisory Group) regarding disclosure by the 

government of information known to it in the context of plea 

discussions so the parties can have a realistic perception of 

probable sentencing This practice is already 

encouragecl in the Second Circuit by virtue of that Court's 

suggeationa in Unitld States v. Pimental, 932 P.2d 1019, 1034, (2d 

Cir. 1991)-; and as practitioners in the Second Circuit we have 

found it extr .. ely helpful in plea discussions. By engaging in 

those discussion many tactual disputes between the parties have 

been resolved, eliminating the necessity of pre-sentencing factual 
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NEW YORK COUN<=a OJ' DEFENSE LAWYERS 

hearings, and defendants have been able to enter the plea process 
with some level of knowledge of the likely sentence . 

Dated: New York, New York 
March 12, 1993 
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• March 14, 1993 

Ed Rosenthal 
1635 East 22nd Street 

Oakland, CA 94606 

Te 1 : {51 0 ) 53 3-0 6 0 5 
Fax: ( 510) 53 5-0437 

United States Sentencing Cormnission 
One Columbus Circle, NE, Suite 2-500 South Lobby 
Washington, D.C. 20001 

Dear Sirs/Mesdames, 

For the past five years I have served as an expert on the 
subject of marijuana cultivation, intent and yield in both federal 
and state courts. Before that, I studied the plant, cannabis, for 
over fifteen years. As a result of my study and research I have come 
to the conclusion that federal sentencing in marijuana cultivation 
cases is inappropriate and unjust. In addition it does not accomplish 
any of the purposes for which it has been promulgated. 

The Guidelines were created to develop a more uniform method of 
sentencing for offenses of equal magnitude. The Guidelines, as they 
pertain to marijuana cultivation do not accomplish this goal. 
Instead, they create a system of arbitrary and capricious punishment, 
not justice. 

• In order to have a clear understanding of the effects of the 

• 

sentencing regulations as they affect marijuana growers it is helpful 
to have an understanding of marijuana's botany as it relates to 
yield, cultivation techniques, patterns of personal use and sales and 
intent . 

Botanically, marijuana is considered a short day or long light 
plant. That means that its flowering cycle is triggered when the 
plant receives between 8-12 hours of uninterrupted darkness each 
evening. Two plants of the same variety, one a seedling and one a 
large, older plant will both flower at the same time if given the 
same long night regimen. One implication of this is that plants 
grown outdoors will flower at a given time during the season no 
matter what size they are. 

Once the plants begin to flower, they stop new growth of 
branches and stem. Instead, all of the new growth consists of flowers 
in the male, which then dies, or the flowers of the unpo1linated 
female. If the female remains unpollinated it continues to grow new 
flowers which spread along the branches and develop into thick masses 
commonly called buds or colas. Should the female flowers be 
pollinated, which occurs through wind pollination in nature, the 
plant stops growing new flowers and instead devotes its energy to 
developing seeds . 
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TO : 
FROM: 

United States Sentencing Commission 
Ed Rosenthal 

March 14, 1993 

Marijuana is a dioecious plant, there are separate male and 
female plants. Males make up half the population. The male is removed 
from the garden to prevent pollination of the females as soon as its 
sex· is detected. The plant is discarded. If a garden is seized one 
day, the plant count might be much higher than the next day after 
males are removed. 

Marijuana users prefer to smoke sinsemilla because it produces 
more weight of useable material and is easier to prepare for use than 
seeded flowers. The seeds cannot be used for intoxicating purposes 
and are commonly thrown away . 

The size and yield of the plant is dependent on several factors . 

1. ) Variety. 

Since there is no central source for seed, varieties have not 
been standardized as they have for commercial vegetable and flower 
crops. Growers either use seed that they have found in marijuana they 
bought for use, in the same way that a person might start a plant 
from an avocado pit, or find a source of seeds or cuttings. When they 
need new plants, they then use seeds which they have produced. 
Because of this each grower eventually has his/her own distinct 
variety. There are literally thousands of varieties and each has its 
own potential yield and prime conditions, climate and weather, 
gardening technique, water conditions, and date of planting. 

2. ) Cultivation Technique 

No matter what the potential of a particular plant's genetics, 
cultivation processes determine the actual yield of a particular 
plant. 

A.) Plants which are grown close together stunt side growth so 
that each has smaller buds with less branching than it would grow 
gi ven more space. Unreleased DEA studies on spacing and yield confirm 
this. In these experiments, plants were placed on 6 foot centers 
(about 36 square feet) and yielded just one pound of bud per plant. 
A typical indoor garden may be the same size as the single plant 
grown by the six by six feet, a total of 36 square feet. 

Rather than trying to grow large plants, growers often use a 
method dubbed, •sea of green•. Plants are started four or more per 
square foo.t and are never intended to grow out of that space. This 
garden may have plants growing at the density of four plants per 
square foot, a total of 144 plants. Each plant would have a maximum 
yield under ideal conditions with a high yielding variety of only 
about one half ounce . The maximum yield of the garden would be four 
and a half pounds. If the grower were reproducing plants using 
cuttings, a small tray of them, with a size of less than two square 
feet, could contain 36 plants. 

2 



TO: 
FROM: 

United States Sentencing Commission 
Ed Rosenthal 

14, 1993 

B.) Plant growth and yield is determined in part by the amount 
of water the plant receives. Less water results in smaller growth. 
This is especially important in gardens which receive no irrigation. 
In parts of the country, there is no water for long periods during 
the growing cycle . This results in very small plants. Indoors, plants 
are often over watered, resulting in poor growth. 

C.) Plants receiving low light or too intense a light have lower 
yields than plants receiving optimum light. Because of the 
necessarily surreptitious nature of growing operations and the need 
for them to remain hidden, plants are often grown in less than ideal 
conditions. They are often hidden under the shade of trees or in 
other areas where they do not receive direct sunlight. Plants 
receiving these conditions will grow much smaller than plants 
receiving direct sunlight. In areas of the country where the sun is 
very intense, plants will be stunted from over-radiation. Indoors, 
growers often try to grow plants using inadequate lighting, resulting 
in very low yields. 

D.) Outdoors, late planting results in smaller plants, because 
the plants of a single variety flower at the same time no matter the 
size. Surreptitious growers often plant late so that there is less 
time for the plants to be detected and so that stay small, making 
detection less likely. Indoors, growers using the • sea of green" 
force the plants to flower when they are only 18 inches high. At 
maturity, the plants are only two to three feet tall, with no 
branching and a yield of only one half ounce. 

3.) Conditions 

A.) Soil fertility and fertilizing regimen plays a part in 
growth of plants. Plants receiving inadequate nutrients have smaller 
yields than those obtaining adequate amounts. No two farmers use 
exactly the same techniques, so each will have different results. 

B.) Temperatures which are too high or too low retard both 
growth and yield. This affects all outdoor crops. Indoors, gardeners 
often find it difficult to control temperatures because of the heat 
generated by high intensity of the lights needed for indoor 
cultivation. 

C.) Very high or low humidity lowers the growth rate and yield 
of the plant by slowing photosynthesis. This leads to lower yields. 

D.) Rain may destroy a crop if it occurs close to harvest time 
because the ripening buds are susceptible to mold under conditions of 
high humidity and moisture. Once attacked the bud can be destroyed by 
the spreading fungus overnight. 

3 
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TO: 
FROM: 

United States Sentencing Commission 
Ed Rosenthal 

March 14, 1993 

Lowering Level 42 through 24 as proposed (Sec 2Dl.l) is a step 
in the right direction. The offense levels for what is now Levels 22-
26 should also be reduced. Even a 2 point reduction would make the 
sentencing more appropriate. 

The Guidelines should also be amended so that the court can 
consider downward departures based on mitigating circumstances for 
marl.Juana crimes of Level 12 and under. Penalties other than 
incarceration should be considered for first time offenders in these 
cases. This would free . the courts of many small and relatively minor 
cases as well as limiting the possibility of these offenders mingling 
with hardened criminals . 

5 
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PART I. SCOPE OF CHAPTER; SENTENCE AUTHORITIES 

Standard 18-1.1. Scope of chapter 

(a) This chapter deals with sentencing of adult individuals or 
organizations convicted of felonies and misdemeanors [for which an individual 
offender may be sentenced to total confmement for six months or more]. 

(b) This chapter does not deal with capital punishment. 

(c) This chapter does not deal wifu sentencing of juvenile offenders 
unless those offenders are tried and convicted as adults. 

(d) This chapter does not deal with commitments to institutions for 
treatment programs, whether characterized as criminal or civil, unless a 
commitment is a pan of a sentence imposed following conviction for an 
offense. 

(e) This chapter does not deal with sentencing by military justice 
tribunals . 

Standard 18-1.2. The legislative function 

(a) The legislature and executive should determine the public policies 
of sentencing and enact the statutory framework for the sentencing system. 
The legislative function is performed best by statutes that aniculate the 
societal purposes in sentencing, define the authorized types of sanctions, and 
set the maximum limits of those sanctions. 

(b) The legislature and executive should establish the organs of 
government necessary to implement the legislatively determined policies 
within the legislative framework and delegate to them the powers appropriate 
to their roles. 

Standard 18-1.3. The intermediate function; guided judicial discretion 

(a) The legislature should create or empower a governmental agency 
to transform legislative policy choices into more particularized sentencing 
provisions that guide sentencing courts. The agency should also be charged 
with responsibility to collect, evaluate and disseminate information regarding 
sentences imposed and carried out within the jurisdiction. Guidance of 
judicial discretion in sentencing and development of an information base 
about sentencing are the basic aspects of what these Standards describe as 
"the intermediate function." 
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(b) The intermediate function should be performed by an agency with state-wide authority. The intermediate function is performed most effectively through a sentencing commission. 

(c) If a jurisdiction elects not to create a sentencing commission, the legislature should either undertake the intermediate function itself or designate another organ of government to do so. If the function is delegated to the judicial branch, it should be made the responsibility of the highest state coun or a state-wide judicial conference.-..... 

Standard The sentencing function; abolition of jury sentencing; 
sentencing councils; appellate review of sentences 

(a) Imposition of sentences is a judicial function to be performed by sentencing courts. The function of sentencing courts is to impose a sentence upon each offender that is appropriate to the offense and the offender. The 

• 

jury's role in a. criminal trial should not extend to determination of the • appropriate 

(b) Sentencing courts may convene councils, composed of judges sitting on a sentencing court, as advisory panels to develop common criteria for sentencin·g decisions and to assist individual judges in determining the appropriate sentences in particular cases. · 

(c) The highest coun of the state, if authorized to promulgate rules of criminal procedure, should establish rules for pre-sentence and sentencing proceedings. 

(d) Review of sentences imposed by sentencing courts is a judicial function to be performed by appellate courts. · 

PART II. PUBLIC POLICY LEGISLATIVE CHOICES 

Standard18-2.1. 

A. Societal Purposes 

Multiple purposes; consequential and retributive 
approaches 

(a) Tbe legislature should consider at least five different societal ·purposes in designing a sentencing system: 

(i) To foster respect for the law and to deter criminal conduct. 

• 
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(ii) To incapacitate offenders. 

(iii) To punish offenders. 

(iv) To provide restitution or reparation to victims of crimes. 

(v) To rehabilitate offenders. --(b) Determination of the societal purposes for sentencing is a primary 
element of the legislative function. The legislature may be aided by the 
agency performing the intermediate function. 

B. Types of Sanctions 

Standard 18-2.2. Types of sanctions authorized 

(a) The legislature should enact a criminal code that authorizes 
imposition of the following types of sanctions upon persons convicted of 
offenses: 

(i) Compliance pro&rams. Compliance programs are sanctions 
intended to promote offenders' future compliance with the law. For 
individuals, compliance programs involve control or supervision of 
offenders within their communities, such as probation. For 
organizations, compliance programs may involve supervision or change 
in the management or control of an offender. 

(ii) Economic sanctions. Economic sanctions include fines, 
monetary awards payable to victims, and mandatory community 
service. The legislature should not authorize imposition of economic 
sanctions for the purpose of producing revenue. 

(ill) AcJrnowled&ment sanctions. Acknowledgment sanctions 
include court-ordered communications to the public at large, or to 
particular classes of persons, of information about offenders' 
convictions and other facts about the offenses. 

(iv) Intermittent confinement. Intermittent confinement is 
confinement during specified hours in a local facility or in an 
offender's residence. 
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(v) Total Confinement. Total confinement is incarceration in a federal, state, county, or municipal institution. 

(b) The legislature should be receptive to the development and use of new sanctions not set forth in these standards. 

(c) The legislature should enact an adult community corrections act to facilitate the establishment of a comprehensive adult community corrections program. The Model Adult....Community Corrections Act is a suggested example. 

C. Costs and Resources 

Standard 18-2.3. Costs of criminal sanctions; resources needed 

• 

(a) In designing or changing the criminal justice system, the • legislature shoul'd consider financial and other costs of carrying out sentences imposed. For this purpose, the legislature should ensure that it receives a "sentencing impact statement" before it enacts new provisions in the criminal code. 

(b) The legislature should appropriate the operating and capital funds necessmy for each pan of the sentencing system to perform its prescribed role. In particular, the legislature should provide adequate funding for alcohol and drug treatment programs. 

(c) Presumptive sentences ideally should not be determined on the basis of funds or resources available. 

(d) The legislature should recognize the consequences of not appropriating nec:eswy funds, including the possibility that offenders will not seNe appropriate and just sentences. 

(e) In the event that the legislature fails to provide necessary funds, the agency performing the intermediate function should see that the aggregate of sentences imposed in conformity with legislative policies does not exceed the facilities and services provided for proper execution of those sentences. In particular, the aggregate of sentences to total confinement should not exceed the lawful capacity of the prison and jail system of the state. • 
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D. Severity of Sanctions 

Standard 18-2.4. Severity of sentences generally 

The legislature should ensure that maximum authorized levels of 
severity of sentences and presumptive sentences are consistent with rational, 
civilized and humane values. Sentences authorized and imposed, taking into 
account the gravity of the offenses, should-lte no more severe than necessary 
to achieve the societal purposes for which they are authorized. 

E. Detenninacy. Dtspadty and lndivjdualized Sentences 

Standard 18·2.5. Determinacy and disparity 

(a) The should create a sentencing structure that enables 
the agency performing the intermediate function to make reasonably accurate 
forecasts of the aggregate of sentencing decisions, including forecasts of the 
types of sanctions and severity of sentences imposed, so that the legislature 
can make informed changes in sentence patterns through amendment of the 
criminal code, or the agency can do so through guidance to 
sentencing courts. 

(b) The legislature should create a sentencing that 
sufficiently guides the exercise of sentencing couns' discretion to the end 
that unwarranted and inequitable disparities in sentences are avoided. 

Standard 18-2.6. Individualization of sentences 

(a) The legislature should authorize sentencing courts to exercise 
substantial discretion to determine sentences in accordance with the gravity 
of offenses and the degree of culpability of particular offenders. 

(i) Sentencing courts should be permitted to take into account 
facts and circumstances concerning the offense or the offender that 
constitute aggravating or mitigating factors. 

(ii) Neither the legislature nor the agency performing the 
intermediate function should assign specific weights to aggravating or 
mitigating factors. 

(b) The legislature should authorize sentencing courts, sentencing 
individual offenders, to take into account personal characteristics not 



- 6 . 

material to their culpability that may justify imposition of a different type of 
sanction or, in limited circumstances, a sentence of lesser severity than would 
otherwise be imposed. 

F. Systemic Revjew 

Standard 18-2.7. Systemic review -, 

(a) The legislature should ensure that valid, current data are 
compiled on the operation of the criminal justice system, including data on 
the use and efficacy of each type of _sanction. 

(b) At least once every ten years, the legislature should re-examine 
legislative policies regarding sentencing in light of the pattern of sentences 
imposed and executed. 

PART Iii. LEGISLATIVELY AUTIIORIZED SENTENCES 

A. Luislative Framework Generally 

J. Current Offense Sentences 

Standard 18-3.1. Ordinary offenses and offenders 

(a) For each offense, the agency performing the intermediate function 
should guide sentencing courts to the presumptive sentence; i.e., the level of 
severity of the sentence and the permissible types of sanctions to be imposed 
in the ordinaly case. For cases that are not ordinary, the legislature or the 
agency should establish criteria for imposing sanctions of more or less 
severity, or of different types of sanctions. Such criteria should include the 
factors aggravating or mitigating the gravity of offenses, the degree of 
offenders' culpability, and personal characteristics of individual offenders 
that may be taken into accounL 

(b) Presumptive sentences may be expressed in terms of ranges of 
severity of sanctions. 

• 

• 

• 
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Standard 18-3.2. Mitigating factors 

(a) The legislature or the agency performing the intermediate 
function should identify factors that may mitigate the gravity of an offense or 
an offender's culpability in commission of the offense. 

(b) The agency performing the intermediate function should guide 
sentencing courts, upon finding that one or more of the mitigating factors is 
present in a case, in the use of choose a level of severity or type 
of sanction different from the presumptive sentence for an ordinary offense 
by an ordinary offender. 

{c) Mitigating factors should not be assigned specific weights by 
statute or by guidance to sentencing courts. 

(d) When presumptive sentences are expressed in ranges of severity, 
sentencing courts should be guided to consider mitigating factors in 
determining sentences within the range and, if the factors are substantial, in 
departing downward from the range. 

Standard 18-3.3. Definition of offenses; aggravating factors 

(a) The legislature should define offenses so that important factors 
determining the gravity of offenses are made elements of the offenses rather 
than aggravating factors to be considered only in sentencing. 

(i) The legislature should categorize offenses in which an act 
of violence is an element separately from similar non-violent offenses 
so that the levels of severity of authorized and presumptive sentences 
are appropriate for each type of offense. 

(ii) For offenses in which the gravity of the offense varies with 
the amount of money or quantity of goods, the legislature should 
differentiate offenses by including amounts or quantities as elements 
of the offenses. 

(b) The legislature or the agency performing the intermediate 
function should identify factors that may aggravate the gravity of an offense 
or an offender's culpability in commission of the offense . 

(c) The agency performing the intermediate function should guide 
sentencing courts, upon finding that one or more of the aggravating factors 
is present in a case, in the use of discretion to choose a level of severity or 
type of sanction different from the presumptive sentence for an ordinary 
offense by an ordinary offender. 
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(d) Aggravating factors should not be assigned specific weights by statute or by guidance to sentencing courts. 
(e) When presumptive sentences are expressed in ranges of severity, sentencing courts should be guided to consider aggravating factors in determining sentences within the range and, if the factors are substantial, in depaning upward from the range. 

Standard 18-3.4. Personal characteristics of individual offenders 
(a) The legislature and the agency performing the intermediate function should authorize sentencing courts, sentencing individual offenders, to consider their physical, mental, social and economic characteristics, even though not material to their culpability for the offenses, only· as provided in this Standard. 

(b) The ·legislature and the agency should permit sentencing courts to use information about offenders' financial circumstances for the purpose of determination of the amount or terms of fines or other economic sanctions. 

(c) Except as provided in (b), the legislature and the agency should provide that sentencing courts may take into account personal characteristics of offenders not material to their culpability to determine the appropriate types of sanctions to impose or, if the characteristics are indicative of circumstances of hardship, deprivation, or handicap, to lessen the severity of sentences that would have been imposed. 
(d) The legislature should specify that the following personal characteristics shall not, in and of themselves, be used for this or any other purpose wi1h regard to sentencing: 

(i) Race, 

(ii) Gender or sexual orientation, 

(iii) National origin, 

(iv) Religion or creed, 

(v) Marital status, 

(vi) Political affiliation or belief. 

• 

• 

• 



• 

• 

• 

- 9 -

2. Criminal History of Offenders 

Standard 18-3.5. Criminal history; recidivism 

(a) The legislature should authorize more severe -sentences for 
convicted offenders with prior convictions. The extent of enhancement 
should be reasonably related to the sentena. severity levels authorized for the 
offense of conviction. 

(b) Standards for enhancement of sentence on the basis of criminal 
history should take into account the _nature and number of prior convictions 
and the time elapsed since an offender's most recent prior conviction and 
completion of service of sentence. The legislature should fix time periods 
after which offenders' prior convictions may not be taken into account to 
enhance sentence; these periods may vary with the nature of the prior 
offenses . 

(c) agency performing the intermediate function should guide 
sentencing courts to the appropriate weight to be given to an offender's 
criminal history. 

(d) If a jurisdiction has an "habitual offender" statute or comparable 
law regarding recidivists, the statute should provide that sentences imposed 
because of prior convictions should be reasonably related in severity to the 
level of sentence appropriate for the offense of current conviction. 

3. Slmgltanequs Sentences for More than One Offense , 

Standard 1S.3.6. Offense of conviction as basis for sentence 

The legislature and the agency performing the intermediate function 
should provide that the severity of sentences and the types of sanctions 
imposed are to be determined by sentencing courts with reference to the 
offense of conviction in light of defined aggravating and mitigating factors. 
The offense of conviction should be fiXed by the charges proven at trial or 
established as the factual basis for a plea of guilty or nolo contendere. 
Sentence should not be based upon the so-called "real offense, • where 
different from the offense of conviction. 
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Standard 18-3.7. Convictions of multiple offenses 
(a) The agency performing the intermediate function should direct sentencing courts to impose on any offender convicted of multiple offenses a consolidated s:t of sentences that appropriately takes into account all of the offender's current offenses. 

(b) For offenses that are part of episode, 
(i) convictions of offenses whose elements substantially overlap should be merged for sentencing. 

(ii) sentencing courts should not change the type of sanction or increase the severity of sentences for multiple offenses merely as a result of the number of counts or charges made from a single episode, and 

(iii) where the separate offenses are not merged for sentencing, sentencing courts should impose sentences of a type of sanction and level of severity that take into account the fact that the separate offenses occurred as part of an episode. 
(c) If multiple offenses are of a kind that is graded by the amount of money or property involved, sentencing courts should be authorized and guided to determine the appropriate sentence by treating the offenses as a single offense and measuring its gravity by cumulating the amounts of money or property in the separate offenses. 

(d) Upon conviction of an offender for multiple offepses not within (b) or (c), the presumptive sentence should be derived by reference to the sentence appropriate for the most serious offense. H the coun determines that an enhanced sentence is appropriate because of the other current offenses, the enhancement should ordinarily be determined as if the other current offenses were treated as part of the offender's criminal history or as factors aggravating the most serious offense. 
(e) Sentencing courts, sentencing an offender who is subject to service of a prior sentence, should be authorized and guided to take into account the unexecuted part of the prior sentence in shaping a consolidated set of sentences. 

• 

• 

• 



• 

• 

• 
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Standard 18·3.8. Multiple offenses in different jurisdictions 

(a) The agency performing the intermediate function should direct 
sentencing courts, sentencing an offender who is subject to a prior sentence 
of total confinement imposed by a court in another jurisdiction, to take into 
account the unexecuted pan of the prior sentence in shaping the sentence to 
be imposed. 

(b) The legislature should make for multiple sentences of 
total confinement imposed by different states to be served under one prison 
authority. A sentencing court should be authorized to impose a sanction of 
total confinement to run concurrently with an out-of-state sentence, even 
though the time will be served in an out-of-state institution. 

(c) Outstanding charges of offenses committed in different states 
should be disposed of promptly. 

(d) The legislature should authorize implementation of the principles 
in this standard' through interstate and federal-state agreements. 

4. Offenders' Conduct in Response to Cbames 
As Affectlne Sentence 

Standard 18-3.9. Acknowledgment of responsibility 

(a) On guilty pleas, the agency performing the intermediate function 
should guide sentencing courts to impose sentences in accordance with 
Standard 14-1.8. 

(b) In the absence of a guilty plea, sentencing courts should be guided 
to impose sentences of lesser severity or of a different type of sanction upon 
defendants who have acknowledged responsibility for their conduct. 

Standard 18-3.10. Cooperation with prosecution 

(a) The agency perfonning the intermediate function should guide 
sentencing courts to impose sanctions of lesser severity or of a different type 
upon defendants who have cooperated with the prosecution. 

(b) The agency should ensure that the views of the relevant 
prosecutor are considered by the sentencing court. 
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B. Leeislation as to Types of Sanctions 

1. Authorization and Use 

Standard 18-3.11. Authorization of sanctions 

(a) The legislature should authorize sentencing couns to impose sentences composed of any one or more o1the available sanctions. 
(i) All types of sanctions should be available for sentences of individual offenders. 

(ii) The sanctions of intermittent or total confinement are not feasible for sentences of organizations, but all other sanctions should be available. 

• 

(b) For -each offense, the legislature should specify a maximum • authorized severity level for each type of sanction. 
(c) The legislature should not mandate the use of the sanction of total confmement for an offense unless the legislature can contemplate no mitigating circumstance that would justify a less restrictive sanction. 

Standard 18·3.12 Use of authorized sanctions; guidance to sentencing courts 

(a) The agency performing the intermediate function provide principles of preference among the types of sanctions to guide sentencing courts in the determination of sentences in light of the societal purposes to be served. The agency should recognize that 

(i) Every criminal sanction is a deprivation of liberty or property and bas the effects of punishing offenders, deterring criminal conduct and fostering respect for the law. 

(ii) Sanctions other than total confinement may serve to punish and incapacitate offenders. 

(iii) Rehabilitation of offenders is an insufficient basis, standing for imposition of a criminal sanction not otherwise justified, or for imposition of a more severe sentence than otherwise justified. The possibility of rehabilitation or treatment of an individual offender is properly considered in choosing the type of sanction to impose. 

• 



• 

• 

• 
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(b) The agency should give priority to the use of sanctions that have 
the purpose and effect of promoti_ng offenders' future compliance with the 
law. Compliance programs, alone or in conjunction with other types of 
sanctions, are an appropriate type of sanction for all offenders. 

(c) Imposition of a sanction of total confinement may be proper-

(i) if the offender caused or threatened serious bodily harm in 
the commission of the offense, '" 

(ii) if other types of sanctions imposed upon an offender for 
prior offenses have proven ineffective to induce the offender to avoid 
serious criminal conduct, 

(iii) if necessary so as not to depreciate unduly the seriousness 
of the offense and thereby foster disrespect for the law, or 

(iv) for a vt.ry brief period, if necessary to impress upon an 
offender that the conduct underlying the offense of conviction is 
unlawful and could have resulted in a longer term of total 
confinement. 

(d) Use of economic sanctions, alone or in conjunction with other 
types of sanctions, is appropriate for offenders with ability to pay the amounts 
ordered Use of the sanction of restitution or reparation is not proper unless 
the amount of the claims can be ascertained without inordinate burden on 
the time and resources of sentencing courts. 

(e) The legislature should ensure that levels of severity of composite 
sentences that combine sanctions of different types are not, in the aggregate, 
unreasonably severe. 

(i) The agency performing the· intermediate function should 
provide particular guidance on the maximum severity of composite 
sentences. 

(ii) Appellate courts reviewing sentences should monitor the 
patterns of composite sentences being imposed and develop, through 
caselaw, standards of appropriate severity . 
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2. Compliance 

Standard 18-3.13. Compliance programs for individuals 
(a) The legislature should authorize sentence of an individual to a a>mpliance program or programs. Sentence to a compliance program should be authorized as an appropriate sentence whether an offender bas plead guilty, was convicted on plea of not pJty, or intends to appeal from mnviction. 

(b) The legislature should authorize a sentencing court to retain jmisdiction over an individual sentenced to a compliance program for a period specified in the sentence, subject to legislatively established maximum 
· · 

• 

(c) The agency performing the intermediate function should guide sentencing couns in the appropriate use of compliance programs for • individuals. 

(i) Programs should promote offenders' future compliance with the law. 

(ii) Programs should not be unduly restrictive of an offenders' h'berty or autonomy. Where fundamental rights are concerned, special care should be taken to avoid overbroad restraints that are so vague or ambiguous as to fail to give real guidance. 

(ill) Before an offender is sentenced to a program of education, rehabilitation or therapy, the court should consider whether the offender will participate in and benefit from the program, and 
(iv) When an individual is required to pay a fine as a condition of a compliance program, the court should consider the offender's financial ciraunstances in deterinining the total amount of the fine and the schedule of payment. When an individual is required to make restitution to a victim as a condition of a compliance program, the court should consider the offender's financial circumstances in determining the schedule of payment. 

(d) The agency should ensure that sentencing courts set conditions d. a compliance program that fit the circumstances of an individual offender. The basic condition of every sentence to a compliance program is that the offender lead a law abiding life. Discretionary conditions may deal appropriately with other matters to the extent that restrictions have a 

• 



• 

• 

• 

reasonable relationship to the individual's current offense and criminal 
history, such as: 

(i) cooperating with the required terms of supervision; 

(ii) meeting family responsibilities; 

(iii) maintaining steady employment or engaging in a specific 
employment or occupation; 

(iv) pursuing a prescribed educational or vocational training 
program; 

(v) undergoing available medical, rehabilitative, psychological 
or psychiatric treatment, including periodic testing for illegal use of 
controlled substances; 

(vi) maintaining residence in a prescribed area or in an 
available.facility for individuals sentenced to a compliance program; 

(vii) refraining from consoning with specified groups of people, 
frequenting specified types of places, or engaging in specified business, 
employment, or professional activities; 

(viii) making restitution of the proceeds of the offense or 
making reparation for loss or injury caused by the offense; 

(ix) payment of a fine; 

(x) refraining from the use of alcohol or illegal substances or 
the possession of a dangerous weapon; 

(xi) performing specified public or community service. 

The agency performing the intermediate function should develop a model set 
of compliance program conditions and guidance concerning their use. 

(e) The legislature should authorize sentencing courts to set terms of 
a compliance program following release from total or intermittent 
confineme·nt. The post-release program may, but need not, require 
supervision of an offender • 
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Standard 18-3.14. Compliance pr.ograms for organizations 

(a) The legislature should authorize sentences of an organization to a compliance program. Sentence to a compliance program should be authorized as an appropriate sentence whether the organization has plead guilty, was convicted on plea of not guilty, or intends to appeal from conviction. 

(b) The legislation should autho-rize a sentencing coun to retain jurisdiction over an organization for a period specified in the sentence, subject to legislatively established maximum periods for various offenses. 
(c) The agency performing the intermediate function should guide sentencing courts in the appropriate use of compliance programs for convicted organizations. 

(i) Programs should promote offenders' future compliance with the law; · 

(ll) Programs may require that an organization cease or modify specified practices or activities that gave rise to the organization's crimina:l behavior, including a requirement that the organization engage in an internal study to identify such practices or activities; 
(iii) Programs sbould not interfere with or delay the making of legitimate "business judgment" decisions by the organization's management, governing board, shareholders, or members. 

(d) The legislature should authorize continuing judicial oversight of the overall activities of a convicted organization if the sentencing court finds from the organization's current offense and criminal history that the organjzation's eriminal behavior (i) was serious, repetitive, and facilitated by inadequate internal management, accounting or supervisory controls, or (ii) presented a clear and present danger to public health or safety. Judicial oversight may be effected through adoption of monitoring, reporting, record keeping, and auditing controls designed to increase the organization's mechanismc; for internal accountability, such as an independent audit committee, special counsel, and a separate staff system for an organization's governing board. · 

• 

• 

• 



• 

• 

• 
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3. Economic Sanctions 

Standard 18-3.15. Restitution or reparation 

(a) For an offense that resulted in a victim's personal injury or loss 
of money or property, the legislature should authorize sentencing an 
individual or an organization to make restitution to the victim or to 
compensate the victim for losses suffered. The legislature should authorize 
a sentencing coun to order payment to a mnd for future disbursement if the 
identities of the victims or the amounts of their claims are not ascenained 
at the time of sentencing. 

(b) In the event of injury or loss that the offender has special capacity 
to restore or repair, the legislature should authorize sentencing an individual 
or organization to perform such reparations. 

(c) The agency performing the intermediate function should guide 
sentencing courts in the appropriate use of restitution and reparation. 

(i) The sanction should be limited to the greater of the benefit 
to an offender or actual loss to identified persons or entities. 
Claimants seeking general, exemplary, or punitive damages, or 
asserting losses that require estimation of consequential damages, such 
as pain and suffering or lost profits, should be limited to their civil 
remedies. 

(ii) The agency should provide that sentencing courts may 
require offenders to pay the full amount of the sanction forthwith or, 
taking into account the financial circumstances of an offender, to pay 
the amount in scheduled installments. 

(d) The legislature should enact appropriate provisions to integrate 
the criminal sanction of restitution or reparation with a victim's right of civil 
action against an offender. The legislature should authorize sentencing courts 
to allow a defense or plea in bar, which might have been raised in a civil 
proceeding by a victim against an offender, as appropriate and relevant to 
liability imposed in the criminal proceeding. 

(e) The legislature should authorize a sentencing coun to retain 
jurisdiction over an offender sentenced to a restitution or reparation sanction 
until the sanction is satisfied or the sentence is rescinded . 

(f) The legislature should place responsibility for enforcement of 
orders of restitution or reparation on a designated public official. The 
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legislature should authorize that official to enforce the court order by use of 
any method available to enforce a civil judgment. 

Standard 18·3.16. Fines 

(a) The legislature should authorize sentence of an individual or an 
organization to a fine. 

(b) The legislature should not pRscribe a minimum fine for any 
offense. 

(c) The agency performing the intermediate function should guide 
sentencing couns in the appropriate use of fines. Fine amounts may be set by use of one or more factors, including the following: 

(i) the income and assets of the offender; 

• 

(ii) the amount of the victim's loss or the offender's gain; and • 

(iii) the difficulty of detection of the offense. 

(d) The legislature should provide that sentencing courts, in imposing 
fines, are required to take into account the documented financial 
circumstances and responsibilities of an offender. 

(i) An offender's ability to pay should be a . factor in 
determining the amount of the sanction. Sentencing courts, in 
imposing a fine on an individua4 should consider the offender's 
obligations. panicularly family obligations. 

(ii) Sentencing couns, in imposing a fine, should not 
undermine an offender's ability to satisfy a civil judgment, or sentence, 
requiring an offender to make restitution or reparation to the victim 
of the offense. 

(iii) Sentencing courts, in imposing fines upon organizations, 
should not duplicate sanctions imposed under statutory provisions. such as antitrust laws or securities laws, for government or private 
civil actions for equitable relief, money damages, or civil penalties 
that have the same deterrent or remedial purpose as the sanctions of 
the crimina) Jaw. 

(iv) Sentencing courts, taking into account the financial 
circumstances of an offender, should require the offender to pay the 

• 



• 

• 

• 
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full amount of a fine fonhwith or to pay the amount in scheduled 
installments. 

(e) The legislature should authorize a sentencing coun to retain 
jurisdiction over an offender sentenced to a fme until the fine is paid or the 
sentence is rescinded. 

(f) The legislature should place responsibility for enforcement of fines 
on a designated public official. The legislature should authorize that official 
to collect a fine by use of any method to enforce a civil judgment 
for a sum of money and, in appropriate cases, to seek a coun order holding 
a delinquent offender in civil or criminal contempt. 

Standard 18·3.17. Community servi"ce 

(a) The legislature should authorize sentence of an individual or 
organization to perform a specified community service without compensation . 

(b) The legislation should authorize a sentencing coun to retain 
jurisdiction over an individual or organization sentenced to perform a 
specified community service for the period specified in the sentence, subject 
to the same legislatively established maximum periods applicable to sentences 
to a compliance program. 

(c) The agency performing the intermediate function should guide 
sentencing couns in the appropriate use of the community service sanction. 

(i) Offenders should be ordered to perform community service 
only in programs of public agencies or non-profit organizations. 

(ii) Sentencing couns selecting the particular community 
service to be included in an individual offender's sentence may, but 
need not, specify work possibly beneficial in rehabilitating an offender. 

(ill) Sentence of an organizational offender may provide that 
the organization, at its expense, supply managers or employees of the 
organization to work for a public agency or non-profit organization 
for the period of the sentence . 
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4. AcknowJed2ment Sanctions 

Standard 18-3.18. Acknowledgment sanctions 

(a) The legislature should authorize sentence of an individual or an organization to perform a specified acknowledgment sanction without compensation. 

(b) The legislature should authotize a sentencing court to retain jurisdiction over an individual or organization sentenced to perform an acknowledgment sanction for the period specified in the sentence, subject to the same legislatively established maximum periods applicable to sentences _ to a compliance program. 

(c) The agency performing the intermediate function should guide sentencing courts in the appropriate use of the acknowledgment sanction. 

(i)· Sentencing courts selecting the particular acknowledgment sanction to be included in an offender's sentence may, but need not specify a sanction possibly beneficial in rehabilitating the offender. 

(ii) Sentence of an organizational offender may provide that the organization, at its expense, supply managers, employees of the 
organization, or agents hired from outside the organization to perform 
the acknowledgment sanction for the period of the sentence. 

5. lntennfttent Confinement Sanctions 

Standard 18-3.19. Intermittent confinement in facility 

(a) The legislature should sentence of an individual offender to commitment in a facility on an intermittent basis that permits the offender to leave the facility for employment, education, vocational training, or other approved purpose, but requires the offender to return to the facility for specified hours or periods, such as nights -1r weekends. 

(b) The legislation should authorize the sentencing court to retain jurisdiction over an individual sentenced to intermittent confinement for the term specified in the sentence. 

(c) The agency performing the intermediate function should guide sentencing courts in the appropriate use of intermittent confinement. 

• 

• 

• 



• 

• 
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Standard 18-3.20. Home detention 

(a) The legislature should authorize sentence of an individual 
offender to remain at home except for specified periods when the offender 
may leave for employment, education or vocational training, or other 
approved purpose. 

(b) The legislature should authorize a sentencing court to retain 
jurisdiction over an individual sentenced-"'to home detention for the term 
specified in the sentence. 

(c) The agency performing the intermediate function should guide 
sentencing courts in the appropriate use of home detention. 

(d) Use of electronic monitoring devices as part of a sentence to 
home detention is appropriate, but the availability of such devices not 
be a prerequisite for such sentences. The ability of an offender to pay the 
costs of such a .device should not be considered by sentencing courts in 
determining whether to use the sanction of electronically monitored home 
detention. 

6. Total Confinement 

Standard 18-3.21. Total confinement 

(a) The legislature should authorize sentence of an individual 
offender to a term of total confinement. 

(b) A legislature should not prescribe a minimum term of total 
confinement for any offense. 

(c). The agency performing the intermediate function should guide 
courts in the appropriate use of the sanction of total confinement. 

(d) The legislature should provide that individuals sentenced to total 
confinement be committed to the custody of the department or bureau 
charged with operation of the prison or jail system for the term of their 
confinement. 

(e) The legislature should provide that individuals sentenced to total 
confinement receive substantial •good time" credit toward service of their 
sentences. The legislature should determine a specific formula for "good 
time• credit. 
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(f) The legislature should provide that the department or bureau with custody of an individual must determine the individual's release date by giving credit for: 

(i) time spent in custody prior to trial or during trial, pending sentence, pending appellate review, and prior to the arrival at the institution to which an offender has been committed. 

--(ii) time spent in custody under a prior sentence if the prior sentence has been set aside and the individual has been sentenced again for the same offense or for another offense based on the same conduct. In the event of a reprosecution, credit should include all time spent in custody, in accordance with paragraph (i) as a result of both the original charge and any subsequent charge for the same offense or for another offense based on the same conduct. 

• 

(iii) time spent in custody upon arrest on a different charge • if the on which the individual has been sentenced grew out of conduct that occurred prior to the arrest and that time bas not been credited toward another sentence. 

When an individual has been sentenced to consecutive terms of total confinement, credit toward the remaining sentence should be given for time spent in custody under a sentence that has been set aside as a result of appeal or postconviction review without reprosecution or resentence for that offense or for another offense based on the same conduct. 
(g) If the aggregate of total confinement sentences imposed does not satisfy the requirement of adequate determinacy in sentencing, the legislature should an administrative board, such as a board of parole, to decide when individuals sentenced to total confinement should be released. The legislature should direct the board to take into account, in setting JUideliDes for presumptive dates of release or in considering the release date of a specific the provisions in this standard. 

Standard 18-3.22. Costs, fees, and assessments 

(a) The legislature may provide that an offender may be charged with reasonable coun costs and, in an appropriate case, with reasonable costs associated with a correctional program or sanction included in that offenders sentence. The legislature should characterize such assessments as separate riom offenders' sentences. • 



• 

• 

• 
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(b) The agency performing the intermediate function should provide 
that sentencing courts should take into account offenders' financial 
circumstances in determining whether to assess costs and the amount of costs 
assessed. · 

(c) The agency should ensure that sentencing courts, in assessing such 
costs, do not undermine au offender's ability to satisfy a civil judgment, or 
sentence, requiring the offender to make restitution or reparations to the 
victim of the offense. The agency should _determine whether assessments of 
such costs should be subordinated to sentence provisions for economic 
sanctions other than restitution or reparation. 

(d) The agency should ensure that sentencing courts. in determining 
the amount of economic sanctions other than restitution or reparation, take 
into account the amount of coots assessed or to be assessed. 

(e) The legislature should responsibility for enforcement of cost 
assessments on a designated official. The legislature should authorize that 
official to enforce an assessment of costs by any method available to enforce 
a civil judgment. Non-payment of assessed costs should not be considered 
a sentence violation. 

PART IV. THE INTERMEDIATE FUNCTION 

Standard 18-4.1. 

A. General 

Basic of the agency P.erforming the 
intermediate function 

(a) Implementation of legislative policy determinations within the 
statutory framework of the criminal code requires a state-wide agency to 
develop a more specific set of provisions that guide sentencing couns to 

. presumptive sentences and in the appropriate use of aggravating and 
mitigating factors, offenders' criminal history, and offenders' personal 
characteristics. This intermediate function is crucial to effective 
administration of a criminal justice system in a way that meets the established 
societal objectives, makes optimal use of available resources, and results in 
sentences that are reasonably determinate . 

(b) The agency performing the intermediate function should be the 
information center for all elements of the criminal justice system. The 
agency should collect, analyze and disseminate information on the nature 
and effects of sentences imposed and carried out. The agency should develop 
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means to monitor, evaluate, and predict patterns of sentencing, including levels of severity of sentences imposed and relative use of each type of sanction. Information gathered by the agency is necessary to the legislature's performance of the legislative function, to the agency's performance of the intermediate function, and to the couns' performance of the judicial function. The agency's responsibility to provide information concerning the sentencing system extends to members of the bar and to the general public. 

-, B. The lntennediate Function and a Sentencine 
Commission 

Standard 18-4.2. Establishment of sentencing commission 
(a) If a ju.risdiction elects to establish a sentencing commission, the legislature should authorize the commission as a permanent body. The 

• 

legislature should authorize appointment of commission members and • chairman by the-governor with the advice and consent of the senate or by the presiding judge of the highest state court. The legislature should provide that the commission be composed of lay persons and persons with varying perspectives and experience within t.he criminal justice system and with sentencing processes, including at least one representative of the judiciary, prosecuting authorities, defense bar, and correctional and probation agencies. In composing the commission, consideration should be given to the community's ethnic and gender diversity. 

(i) Members of the commission should serve for a term of years long enough to ensure continuity and efficient functioning of the commission, but short enough to allow for the regular .infusion of new perspectives and experience. 

(ii) Members of the commission should be selected for their bowledge and experience and their ability to adopt a systemic, policy-maJdng orientation. Members should not function as advocates of discrete segments of the criminal justice system. 
(b) The legislature should designate the commission's responsibilities to include the following: 

(i) promulgation and periodic revision of presumptive sentences and other provisions to guide sentencing discretion; 
(ii) ongoing data gathering and research relating to sentencing policies and practices, including studies regarding compliance with the provisions promulgated by the commission, rates of disparities in 

• 



• 

• 

• 

sentencing, and the past and projected impact of the provisions 
promulgated by the commission; 

(iii) periodic reports to the legislature and the public regarding 
the commission's data gathering and research, and reports responsive 
to any panicular queries pos\!d by the legislature to the commission; 

(iv) periodic recommendations to the legislature regarding 
changes in the criminal code or to the rule making authority regarding 
changes in the rules of criminal procedure; 

(v) provision of information to the bar and the public 
regarding sentencing provisions promulgated by the commission and 
sentencing policies and practices; 

(vi) development of manuals, forms. and other controls to 
attain greater consistency in the contents and preparation of 
presentence reports; 

(vii) monitoring compliance with procedural rules, particularly 
as applicable to administrative and correctional personnel engaged in 
the collection and verification of sentencing data; 

(viii) service as an educational agency for judges, probation 
officers, and for other personnel; and 

(ix) administration of periodic sentencing institutes or seminars 
to discuss problems relating to sentencing and to develop improved 
criteria for the imposition of sentences. 

(c) Adequate staff assistance for the commission is essential and 
should include persons familiar with recent developments in empirical 
aiminology. 

(d) The commission's empirical research capacity should be given 
highest priority and should be adequately funded by the legislature. 

Standard 18-4.3. Creation of provisions to guide sentence discretion 

(a) Presumptive sentences and other criteria to guide judicial 
scntenc::ing disaetion should be the product of cooperative effort by the 
legislature and the sentencing commission. The legislature should make a 

· dear delineation of responsibility between itself and the commission with 
respect to the promulgation of sentencing policy. 

------··-
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(b) A new commission's task, prior to the creation of sentencing 
provisions, should be a detailed empirical study of prior sentencing patterns 
in the jurisdiction. Projections regarding the impact of any proposed 
sentencing provisions should be developed. The legislature should require 
that the provisions promulgated by the commission reflect legislatively 
determined policy goals and judgments; presumptive sentences and related 
provisions should not be merely the product of reproducing or averaging 
prior sentencing practice. 

(c) Proposed amendments to existing sentencing provisions should be 
drafted and evaluated in light of data regarding experience under the 
provisions in effect, and projections of future sentencing patterns under the 
proposed amendments. 

• 

(d) The commission should be required to observe the standards and 
procedures that apply generally to administrative agencies in rulemaking 
proceedings. Informal consultation with interested public groups and other • 
criminal justice agencies should be encouraged. · 

Standard 18-4.4. Structure of provisions to guide sentence discretion 

(a) The legislature should authorize the sentencing commission to 
transform the legislatively determined policy choices into more particularized 
sentencing provisions that guide sentencing courts to the levels of severity of 
presumptive sentences, within statutory limits, that are appropriate for 
ordinary offenders. 

(b) The legislature should require the commission _to indicate the 
types of sanctions that constitute the presumptiye sentence for particular 
offenses. The legislature should further require the commission to specify 
the presumptively appropriate level of severity for each sanction. 

(i) The sentencing provisions should direct sentencing courts 
to the types of sanction and severity of sanction determined with 
reference to the offense of conviction and the degree of culpability of 
the ordinary offender. 

(ii) For the sanctions of fine, intermittent confinement or total 
confinement, the presumptive level of severity may be expressed in 
terms of a range. Sentencing courts, taking into account the material 
Cacts regarding the offense and the offender. should have broad 
discretion in determining sentences within the stated ranges. Ranges 
of presumptive sentences should be fixed so that sentences imposed 
are adequately determinate. 

• 
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• 
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(iii) The sentencing provisions should indicate to sentencing courts the extent of adjustments in sentences appropriate to take into account an offender's criminal history. 

(iv) The legislature should permit sentencing courts to impose a sentence of lesser or greater severity or types of sanctions different from the presumptive sentence if the coun finds substantial reasons for so doing. Such circumstances are present: 

--(A) When a court finds a mitigating or aggravating factor that on balance justifies the court's determination, or 
(B) When a court, sentencing an individual offender, finds a social, economic, physical or mental characteristic of the offender, indicative of circumstances - of hardship, deprivation, or handicap, that justifies imposition of a .less severe sentence. 

(c) The ·legislature should require the commission to determine presumptive sentences for the sanction of total confinement with the expectation that, apart from credit for good time, the sentences imposed will determine the length of sentences served. 

(i) The legislature should provide that the commission may not promulgate sentencing provisions that will result in prison populations beyond the capacity of existing facilities unless the legislature appropriates funds for timely construction of additional facilities sufficient to accommodate the projected populations. 

(ii) The legislature should provide that the commission may amend its sentencing provisions to reduce the length ·of presumptive sentences for the sanction of total confmement to relieve prison overcrowding. The amended provisions, when promulgated, should be applied to offenders still serving sentences of total confinement as well as to newly sentenced offenders. 

C. The Intermediate Function In the Absence of 
a Sentenc:in& CommjssJon 

Standard 18-4.5. Legislative agency to perform the intermediate function 
(a) H a jurisdiction elects not to establish a sentencing commission, the legislature may elect to perform the intermediate function through an arm of the legislative branch. 



(b) To assist the legislature in performing the intermediate function, 
the legislature should establish a permanent body, comparable in knowledge, 
experience, competence, and diversity to a sentencing commission, to advise 
on the substance of the guidance to sentencing courts. The legislature should 
also charge that body with performance of all aspects of the intermediate 
function. 

(c) The legislature should distinguish clearly between statutory 
provisions that carry out the legislative function, which should be controlling 
authority in sentencing proceedings, and provisions that carry out the 
intermediate function, which should be subject to exercise of discretion by 
sentencing courts. 

Standard 18-4.6. Judicial agency to perform the intermediate· function 

(a) H a jurisdiction elects not to establish a sentencing commission, 
the legislature may delegate the intermediate function to the highest state 
court or a state-wide judicial conference. The intermediate function may be 
performed, in part, by rules of court. 

(b) To assist the highest state court or judicial conference in 
performing the intermediate function, the supreme court should establish a 
permanent body, comparable in knowledge, experience, competence, and 
diversity to a sentencing commission, to advise on the substance of the 
guidance to sentencing courts. The court or conference should also charge 
that body with performance of all aspects of the intermediate function. 

(c) The supreme court or courts of appeal should have the authority 
to modify judicially created guidelines in the normal course· of the courts' 
appellate review of sentences imposed. · 

Standard 18-5.1. 

PART V. SENTENCING PROCEDURES 

A. Information Base 

Information for sentence determination and system 
accountability 

(a) The legislature and the agency performing the intermediate 
function should ensure that, in all cases, adequate information is developed, 

• 

• 

• 
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through presentence investigations or other means, to enable sentencing courts and members of the bar to perform their sentencing responsibilities. 
(b) The legislature and the agency should ensure that basic information is collected on aU cases in which sentences are imposed to enable monitoring and evaluation of the operation of the sentencing system. 
(c) The highest state court should ensure that regular educational programs are conducted to inform sentenc_ing courts and members of the bar about community or state-wide programs and facilities that may be utilized in sentences of offenders. 

B. Presentence Reports 

Standard 18-5.2. Requirement of report 

(a) The rules of procedure should authorize sentencing courts, upon their own motion or upon request of either party, to call for a presentence investigation and a written report of its results. 

(b) The rules o'f procedure should require such investigation and report in all cases except that • 

(i) The investigation and report may be omitted in a case if the offender waives them, with the consent of the prosecutor; and the court finds that it has sufficient information to sentence the offender. . 
(ii) The rules of procedure may provide exceptions for sentencing in cases where the costs of investigations and reports exceed possible benefits in the sentencing process. 

Any sentencing coun that lacks sufficient infonnation to perform its sentencing responsibilities should have the power to order a presentence investigation and report. . 

Standard 18·5.3. Substantiation of information 

The rules of procedure should provide that: 

(i) Information in the presentence report should be limited to material facts which the preparer of the report, upon diligent inquiry, believes to be accurate and which, if challenged, can be substantiated; 
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(ii) The preparer of the report should be available to answer 
questions concerning the content of the report and the sources of 
information at a presentence conference and at the sentencing hearing; 

(iii) If any material information in the report is challenged by 
either the prosecution or the defense, the preparer of the report is 
responsible to assist in determining whether the information can be 
sufficiently substantiated. -.,.. 

Standard 18-5.4. Contents of report 

(a) The rules of procedure should require that agencies preparing 
presentence reports adhere to standards, developed by the agency performing 
the intermediate function, relating to the contents, preparation, and 
substantiation of presentence reports. The rules should require that all 
reports be in writing. 

(b) The rules should permit a sentencing court to vary the scope of 
reports in accordance with the court's determination of the information it 
needs to perform its sentencing responsibilities. A full presentence report 
may contain: 

(i) A description of the offense of conviction, together with any 
aggravating or mitigating factors; 

(ii) A description of any prior criminal convictions or juvenile 
adjudications of the offender; 

(iii) A description of personal characteristics of an individual 
offender, even though not material to the offender's culpability, that 
may be taken into account in determination of the sentence; 

(iv) Information about programs or resources, such as 
treatment centers, residential facilities, vocational training services, 
educational and rehabilitative programs, and other programs that 
might be incorporated in an individual offender's sentence; 

(v) Information assessing the physical, psychological, economic, 
or social effects of the offense on any person against whom the offense 
was committed; 

(vi) A description of the authorized types of sanctions and the 
ranges of severity, and reference to the guidance applicable to 
sentencing in the case; 

• 

• 

• 
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(vii) An assessment of the impact of possible sanctions and 
collateral consequences upon an organizational offender, including 
employees, creditors and other third parties who would be directly 
affected by the sanctions; 

(viii) A summary of the most significant aspects of the report 
and, if the sentencing court has so requested, a recommendation as to 
the appropriate sentence. 

(c) A statement prepared by a victim under Standard 5.10 should be 
included as an attachment to the presentence report. 

Standard 18-5.5. Timing of investigation and report 

(a) The rules of procedure should provide that ·a presentence 
investigation must not be initiated until there has been a determination of 
guilt, unless the defendant, with the advice of counsel, has consented to such 
action. 

(b) When a presentence investigation has been initiated prior to 
determination of guilt, the rules should provide that -

(i) In a case being tried, adequate precautions must be taken 
to assure that nothing disclosed by the investigation comes to the 
attention of the prosecution, the defense, the court, or the jury prior 
to a determination of guilt; 

(ii) In a case in which a defendant has offered a plea of guilty, 
on request of the defense or the prosecution, the eourt should be 
authorized to examine the report prior to determining whether to 
accept the plea. 

Standard 18-5.6. Confidentiality of presentence report 

(a) The rules of procedure should provide that a presentence report 
not be made part of a public record and should be available only to the 
following persons or agencies under the conditions stated: 

(i) The report should be available to the parties . 

(ii) The report should be available to the sentencing court for 
the purpose of assisting it in determining the sentence. 
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(iii) The 1rt should be available to all judges who 
panicipate in a senter •. .:ing council consideration of the case. 

(iv) The report should be available to reviewing courts where 
material to an issue on which an appeal has been taken. 

(v) The report should be available to the department or 
bureau responsible for supervision of offenders or with custody of 
individual offenders. .._ 

(vi) Reports should be available to sentencing guideline 
commissions or other bodies charged with performance of the 
intermediate function. 

(b) Upon ord.er of court, reports should be made available to persons 
or agencies having a legitimate professional or academic interest in the 
information likely to be contained therein. Examples of such persons or 
agencies would be a physician or mental health professional appointed to 
assist the court in sentencing, an examining facility, a correctional institution, 
or a probation or parole · department. 

Standard 18-5.7. Disclosure of report to parties 

(a) The rules of procedure should entitle the parties to copies of the 
written presentence report and any similar reports. 

(b) The rules should provide that the information made available to 
the panics must be disclosed sufficiently prior to the sentencing hearing to 
afford a reasonable opportunity for challenge and of material 
information in the report. ' 

(c) All communications to a court by the agency responsible for 
preparing the presentence report should be in writing and subject to the right 
of the parties to know the content of the report. The rules should prohibit 
confidential sentencing recommendations. 

Standard 18-5.8. Disputes regarding information in report; stipulations; 
presentence conferences 

(a) The rules of procedure should require each party to notify the 
opposing party, the court, and the preparer of the presentence report in 
writing of any part of the report which the party intends to controvert or 
supplement. Such notice should be required at a time sufficiently in advance 

• 

• 

• 
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of the sentencing hearing to permit the preparer of the repon to make an appropriate response. 

(b) The rules should permit the panies to stipulate to a resolution of challenges to information in the report. The rules should provide that the resolution of any issue by stipulation must be preserved as pan of the record of the sentencing proceedings. 

(c) The rules should authorize_ a sentencing coun to conduct a presentence conference to consider the possibility of a stipulation of the parties as to challenged information in the presentence repon. 

C. VIctims' Rlehts jn Sentenclne 

Standard 18-5.9. Notice to victims 

(a) The rules of procedure should establish a mechanism for providing notice to victims of offenses of all important steps in the sentencing process. Notices should include information about victims' rights to participate in sentencing proceedings. 

(b) If a victim is dead or unable to participate in sentencing proceedings, victims' rights should be · afforded to the victim's heirs or guardian. · 

Standard 18-5.10. Victims' statements prior to sentencing hearings 
(a) The rules of procedure should authorize vi·ctims to make statements concerning the physical, psychological, economic, or social effects of the offense on the victim or the victim's family. 

(b) The rules should require offices that prepare presentence reports to receive statements written by victims and to attach the statements to presentence reports. 

Standard 1S.5.11. Victims' statements at sentencing hearings 
(a) The rules of procedure should ensure that victims are permitted to make oral statements at sentencing hearings concerning the physical, psychological, economic, or social effects of the offense on the victim or the victim's family. 
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(b) The rules should require that, on motion of either party or on the 
court's own motion, the sentencing hearing be continued to permit the panies 
reasonable opportunity to respond to new issues of fact raised by the victim's 
statement 

Standard 18-5.12. Evidentiary effect of victims' statements 

(a) A victim should be permitted--to make a statement prior to or at 
the sentencing hearing without being put under oath as a witness. 

(b) Information in a victim's unsworn statement should not be used 
as the basis for a finding of fact by the sentencing court. 

(c) The right of a victim to make an unsworn statement should not 
preclude a victim being called as a witness at the sentencing hearing. · 

D. Sentencln& Proceectlnp 

· Standard 18-5.13. Designation of sentencing judge 

The rules of procedure should provide that the judge who presided in 
the guilt determination phase of a case should, if feasible, be the judge to 
preside in sentencing proceedings. 

(i) If guilt was determined after a trial, the judge who presided 
at the trial should preside in sentencing proceedings unless there are 
compelling reasons in a specific case to provide otherwise • . ' 
. (ii) If guilt was determined by plea, the judge who accepted 
the plea should preside in sentencing proceedings unless the system 
of rotating assignment of judges in a multi-judge court makes that 
unfeasible. ' 

Standard 18·5.14. TlDle of sentencing 

• 

• 

(a) The rules of procedure should ensure that sentencing proceedings 
take place as soon as practicable following determinations of guilt. Stated • time limits, subject to extensions for cause, should be incorporated in the 
rules. A sentencing proceeding may be deferred to permit consolidation of 
multiple offenses. 



• 
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(b) The rules should ensure that the calendar of sentencing proceedings is under the active control of the sentencing court. 

Standard 18-5.15. Notice of possible departure from presumptive sentence 
(a) The rules of procedure should require the parties, at a stated time before the sentencing hearing, to give notice in writing of intent to request the sentencing cou.n to impose sanctions of lesser or greater severity or types of sanctions different from the presumptive sentence for the offense of conviction. The notice should state the grounds of the request. 
(b) The rules should require a sentencing court, considering on its own initiative imposition of sanctions of lesser or greater severity or types of sanctions different from the presumptive sentence for the offense of conviction, to notify the parties and allow a reasonable time for response. 

Standard • Consolidation of multiple offenses for sentencing; disposition of other charges 

(a) The rules of procedure should provide that all outstanding convictions within the jurisdiction of the sentencing court or any other court of coordinate or inferior jurisdiction be consolidated for sentenci.ng in a single sentencing proceeding. 

(b) The rules should permit a sentencing proceeding to be deferred to permit prompt disposition of other charges pending against the offender witbin the jurisdiction of the sentencing court or any other court of coordinate or inferior jurisdiction and, if convictions ensue, of all convictions under (a). 

(c) The rules should provide that, notwithstanding other venue requirements, a sentencing proceeding may be deferred to permit an offender, charged with other offenses within the jurisdiction of the sentencing court or any other court of coordinate or inferior jurisdiction in the same state, to enter a plea of guilty to some or all of those charges in tbe sentencing court for purposes of consolidation of offenses in tbe sentenci.ng proceeding. 

(i) The rules should provide that permission to plead guilty in the sentencing court shall not be allowed without the written consent of the official responsible for prosecution of the charge. 

(ii) The rules should provide that submission of a guilty plea under these circumstances is a waiver by the defendant of venue 



- 36-

provisions that would otherwise apply and, where formal charges have 
not yet been filed, a waiver c;>f the right to a formal charge. 

Standard 18-5.17. Sentencing hearing 

(a) The rules of procedure should provide that counsel for both 
parties, the offender, and the victim have the opportunity to present 
submissions material to the sentence to the sentencing court. 

(i) Both parties should be permitted to present evidence and 
information, to confront and cross-examine witnesses for the other 
side, and to offer rebuttal evidence and information to that adduced 
by the other side, contained in the presentence report, or otherwise 
presented to the sentencing court. 

• 

(ii) Both parties should be permitted to present argument on 
(A) the .relevance and accuracy of any evidence or information 
presented to the sentencing court, (B) the application to the sentence • 

of statutes and guidance by the agency performing the 
intermediate function, and (C) the type of sanction and the level of 
severity of sanction appropriate to the sentence determination. 

(iii) The victim should be permitted the right to make an 
unsworn statement. 

(iv) The offender should be permitted the right of allocution. 

(b) The rules should require the prosecutor and the defense counsel 
to disclose to the court any agreement, in connection with a plea of guilty or 
nolo contendere, that included a provision on the sentence.· 

Standard 18-5.18. Findings of the sentencing court 

(a) The rules of procedure should provide that the sentencing court 
resolve issues of fact material to the sentence to be imposed. 

(i) The standard of proof on all issues of fact should be by a 
preponderance of the evidence. 

(ii) The court may treat the unchallenged factual information • 
in a presentence report as accurate. 

(ill) The court may consider facts proven at the trial of the 
offender or facts established on the record of the acceptance of a plea. 



• 
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(b) The rules should provide that the sentencing court make express findings on all disputed issues of fact material to the determination of the sentence imposed. 

(c) The rules should provide that the sentencing court should integrate the sanctions of a current sentence with the remaining operative sanctions under any prior sentence of the offender. 
-, 

Standard 18-5.19. Imposition of sentence 

(a) The rules of procedure should provide that sentence be imposed in open court in the presence of the offender. 

(b) The rules should provide that a sentencing coun, when imposing sentence, should state or summarize the court's findings of fact, should state with care the precise terms of the sentence imposed, and should state the reasons for selection of the type of sanction and the level of severity of the sanction in the sentence. 

(i) The statement of reasons may be relatively concise when the level of severity and type of sanction are consistent with the presumptive sentence, but the sentencing court should always provide an explanation of the court's reasons sufficient to inform the parties, appellate courts, and the public of the basis for the sentence. 
(ii) If the sentencing court imposes a sanction other than total confinement, or in addition to total confinement, the court should ensure that the offender is informed, in detail, of the offender's responsibilities and obligations and, in general, of possible consequences of noncompliance with the terms of the sentence. 
(iii) If the sentencing court · imposes a sanction of total confinement, the court should inform the offender of the amount of credit the offender is entitled to receive for time already spent in custody and should ensure that the record accurately reflects time served. 

(c) The rules should require the sentencing court to inform the offender of the right to appeal and of the time limits and procedures for initiating an appeal. 

(d) The rules of procedure, or other rule of court, should require the attorney representing an offender at a sentencing proceeding to advise the 



.. 4- ·--·------------- ---· -------- •• ---- - ·· -- -· ·--- ·-·':.· - · - - - . -.! 

• 38. 

offender regarding possible appeal and to take the necessary steps to protect 
an offender's decision to initiate an appeal. 

Standard 18-5.20. Record of sentencing proceedings 

The rules of procedure should require a sentencing court to make a 
complete record of the sentencing proceeding. The record should include the 
following: -.,.. 

(i) A verbatim account of the entire sentencing proceeding, 
including all testimony received, statements made by defense counsel, 
the prosecutor, the offender, or the victim, and the statements of the 
sentencing court imposing and explaining the reasons for the sentence; 

(ii) A verbatim account of such parts of· the trial on the issue 

• 

of guilt, or proceedings leading to the acceptance of a plea of guilty, • 
as are material to the sentencing decision; and 

(iii) A copy of the presentence report and of any other reports 
or documents made available to or used by the sentencing court in 
determining the sentence . . 

Standard 18-S.2L Sentence reports 

(a) The rules of procedure should require that, following sentencing 
in all cases, . a designated court official compile a standardized report that 
includes: 

I 
(i) Offense of conviction and the initial charge, 

(ii) Cwacteristics of the offense and victim information, 

(ih") Personal characteristics of the offender, 

(iv) Disposition by bench trial, jury trial, or plea, and 

(v) The sentence imposed. 
' (b) The rules should establish appropriate measures to protect the • 

privacy of offenders or victims with regard to information, included in 
sentence reports, that is not otherwise a matter of public: record. 



• 
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PART VI. SENTENCING DISCRETION 

Standard 18-6.1. General principles 

(a) The sentence imposed should be no more severe than necessary to achieve the societal purpose or purposes for which it is authorized. The sentence imposed in each case should be the minimum sanction that is consistent with the gravity of the offense., the culpability of the offender, the offender's aiminal history, and the personal characteristics of an individual offender that may be taken into account. 

(b) A sentencing coun should be guided in exercise of its sentencing discretion by standards promulgated by the agency performing the intermediate function. Courts should give serious consideration to the goal of avoidance of unwarranted and inequitable disparities in sentences . 

Standard 18-6.2 Considering types of sanctions; composite sentences 
(a) A sentencing coun should consider all permitted types of sanctions and, subject to the guidance of the agency performing the intermediate function, should select the type of sanction or sanctions that is most appropriate for the gravity of the offense, the culpability of the offender, the offender's criminal history, and the personal characteristics of an individual offender that may be taken into account. 

(b) In shaping a sentence that is a composite of different types of sanctions, a sentencing court should determine the level of for each type of sanction so that the composite sentence is no more severe than necessary to achieve the societal purposes for which it is imposed and does not result in unwarranted and inequitable disparities in sentences. 

Standard 18-6.3. Using presumptive sentences: mitigating and aggravating factors and personal characteristics of individual offenders; aiminaJ history 

(a) In determining the sentence of an offender, a sentencing court should consider first the level of severity and the types of sanctions that are consistent with the presumptive sentence. The court should then consider any modification indicated by factors aggravating or mitigating the gravity of the offense or the deyee of the offender's culpability, by personal characteristics of an individual offender that may be taken into account, or by the offender's criminal history. 
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(b) Following guidance of the agency performing the intermediate 
function, a sentencing court should take into account an offender's 
acknowledgment of responsibility or cooperation with the prosecution. 

Standard 18-6.4. Sentencing to total confinement 

(a) A sentencing court should prefer sanctions not involving total 
confinement in the absence of affirmative reasons to the contrary. A coun 
may select a sanction of total confinement in a particu.lar case if the coun 
determines that -

(i) the offender or threatened serious bodily harm in 
the commission of the offense, 

• 

(ii) other types of sanctions imposed upon the offender for 
prior offenses were ineffective to induce the offender to avoid serious • 
criminal conduct, 

(iii) the offender was convicted of an offense for which the 
sanction of total confinement is necessary so as not to depreciate 
unduly the seriousness of the offense and thereby foster disrespect for 
the law, or 

(iv) confinement for a very brief period is necessary to impress 
upon the offender that the conduct underlying the offense of 
conviction is unlawful and could have resulted in a longer term of 
total confinement. 

(b) A sentencing coun should not select a wiction of total 
confinement because of community hostility to the offender or because of the 
offender's apparent need for rehabilitation or treatment. 

Standard 18-6.5. Sentencing for more than one offense 

(a) A sentencing court should impose a sanction appropriate to the 
offeme of conviction and should not consider other offenses of which the 
defendant was not charged, which were dismissed prior to determination of 
guilt, or of which the defendant was acquitted 

(b) In sentencing an offender· convicted of multiple offenses, a 
sentencing court ordinarily should impose a consolidated set of sentences 
that appropriately takes into account the offender's current offenses and 

• • 1 his cnmma tory. 

• 
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(c) In sentencing an offender for offenses that were part of an episode, 

(i) a sentencing court should not increase the severity of the sentence or change the type of sanction merely as a result of the number of counts or charges made from a single episode, and 
(ii) where the separate offe.,9Ses are not merged for sentencing, a sentencing court should consider imposition of sanctions of a type and level of severity that take into account the connections between the separate offenses and, in imposing sanctions of total confinement, ordinarily should designate them to be served concurrently. 

(d) In sentencing an offender for an offense graded by the amount of money or property involved, a sentencing court ordinarily should dete_rmine the appropriate sentence by treating the offenses as a single offense. and determining its gravity by cumulating the amounts of money or property in the separate offenses. 

(e) In sentencing an offender for multiple offenses not within (c) or (d), a sentencing court should be guided by the presumptive sentence derived by reference to the sentence appropriate for the most serious current offense. Under guidance from the agency performing the intermediate function, a sentencing court may impose an enhanced sentence by treating other current offenses as part of an offender's criminal history or as factors aggravating the most serious offense. 

(f) When multiple sentences of total confinement are to be served consecutively, a sentencing court should impose sentences that do not exceed a total term reasonably related to the gravity of the offenses. 
(B) In sentencing an offender who is subject to service of a prior .sentence, a sentencing court should take into account the unexecuted pan of the prior sentence in shaping a consolidated. set of sentences. 

---------- ·- . - --
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PART VII. CHANGE OF SENTENCE 

A. Reduction jn Seyedty or Modification 

Standard 18-7.1. Authority to reduce the severity of sentences 

(a) The rules of procedure should authorize a sentencing coun, upon 
motion of either party or on its own motion, to reduce the severity of any 
sentence. The rules should restrict the time for reduction in severity of a 
sentence to a specified period after imposition of a sentence. 

(b) The rules should prohibit ex pane communications with the 
sentencing court regarding reduction of sentence and should ensure that both 
parties receive notice of any proposed reduction. 

• 

(c) The rules should prohibit reduction in the severity of a sentence • 
unless the court reopens the sentencing hearing and follows the 
procedures in ·standards 18-5.17 through 18-5.21 • 

Standard 18-7.2. 
. 

Authority to modify requirements or conditions of 
sentences in light of changed circumstances 

(a) The rules of procedure should authorize a sentencing Court, at 
any time during the period that the coun has retained jurisdiction over a 
sentenced offender, to modify the requirements or conditions of a sanction 
to fit the present circumstances of the offender. Such sentences include: 

(i) a sentence to a compliance program, 

(ii) a sentence involving an economic sanction, 

(iii) a sentence to an acknowledgment sanction, or 

(iv) an intermittent confinement sanction. 

· (b) The rules should provide that any modification of the 
requirements or conditions of a sentence under this authority may not 
i.o.crease the overall severity of an offender's sentence. 

(c) The rules should provide that either party may move for 
·:modification of or the sentencing court may act on its own motion. 
The rules should prohibit ex pane communications with the sentencing court 
regarding modification of a sentence and should ensure that both parties 
receive notice of any proposed modification with opponunity to respond. 

• 



• 
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Authority to modify requirements or conditions of 
sentences in light of changed circumstances 

(a) The rules of procedure should authorize a sentencing coun, at 
any time during the period that the court has retained jurisdiction over a sentenced offender, to modify the requirements or conditions of a sanction 
to fit the present circumstances of the offender. Such sentences include: 

(i) a sentence to a compliance program, 

(ii) a sentence involving an economic sanction, 

(iii) a sentence to an ·acknowledgment sanction, or 

(iv) an intermittent confinement sanction. 

(b) The rules should provide that any modification of the 
requirements or conditions of a sentence under this authority may · not 
increase the overall severity of an offender's sentence. 

(c) . The rules should provide that either party may move for 
modification of sentence or the sentencing court may act on its own motion. 
The rules should prohibit ex pane communications with the sentencing court 
regarding modification of a sentence and should ensure that both parties 
receive notice of any proposed modification with opportunity to respond. 

. : '.: . 

B. Resentences Followtne VIolation of Initial Sentences 

Standard 18-7.3. 

I 

Legislative authority to resentence offenders for violation 
of the requirements or conditions of sentences 

(a) The legislature should authorize a sentencing court to resentence 
an offender, previously sentenced to a compliance program or a sentence 
involving an economic sanction, an acknowledgment sanction, or an 
intermittent confinement sanction, upon finding' that the offender has 
committed a substantial violation of a material requirement or condition of the previous sentence. · I -· • • • .,. • 

(b) The legislature should provide that the effect of noncompliance 
or nonpayment should be determined after offe.ndets' "defaults and:· after e.Yamination of the reasons therefor. · · · ·· · · · 

·-..- ' . 
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':<cf tile· legislature shoui'dprgvide ·tliai to a 
sentencing court imposing a resentence include all sanctions that were 

. available at of the initial sentencing, although guidance by 
r. ··the ftincti_on 

:.. . . 
(d) The ;tgency performing the intermediate function should guide 

··· :s·entenclhg· tourts in the appropriate use of the to :·resentence 
offenders. · · >J · 

t • • • • ,.. ..J • • • • • ' • ' .. .. ''-.-: · ··:·(if ··A · sentencing court should consider first whether an 
: " .. :.:.:. ; ) offender's noncompliance or nonpayment is excusable and whether 
'· ; sUbstantial perlonnance of the initial sentence can be achieved by 

exercise of legal power to compel or induce performance, particularly 
by use of measures, including civil contempt, for ·enforcement of 

""'· '• 4ilt •t :• ,.. (* I • I' e o • • 
· •·• • · • :ecouoiillc sanc:tlons. .. ·.·•.:... · .. ' :·., __ . 

• 

r ; ::.· • .. '· :. . (ll) A sentencing court should not sentence an individual • 
{:• !.r:: total confinement unless the conditions of Standard 18-

:· .. 1 ':: !:.C ·6.4 are met. Incarceration should · not automatically follow 
noncompliance. In the event of nonpayment of an economic sanction, 

. total confinement should not be imposed unless the offender wilfully 
to pay or failed to make sufficient bona fide efforts lawfully 

!o·: ... :·· acquire the resources to pay. 
\' ··· ' .. . 

'(iii) A sentencing court should determine explicitly the extent 
to which an offender's substantial compliance with the requirements 
or conditions of the initial sentence is to be credited toward the 

. _ . a the 
;o :.'1S.W.::!·seventy of a:· resentence, a sentencmg court should mto account 

an offender's substantial compliance with the initial sentence that 

• ' • 

• ... ... .. · · 
.... :::. ':'; · ... ' ' . .. . - - . ·:. . . . .. .... . :·· 

o::u. t- .. J; (e): COJlrt$ from setting the 
terms of ii·rtsenteuce pnor to finaing of a vtolauon of a requirement or 

. condition of tllo initial se.ntence. The initial senteng: should not specify the terms teSentenee event . that the violates the primary sanction. _:.,.,J • '" ·· • '"'f·· · ; · 

(a) The legislature should provide that offenders should ordinarily 
be called by summons to appear before the sentencing court to respond to 
charges of violation of a requirement or condition of sentence. 



• 

• 

• 

- 45-
• h.:. 

(b) The legislature should authorize arrest of an individual offender 
to the ,u .. -· · ' ···· · · . · . , ·. . . . :: .. ·.· .. ; : . .. -:-.:; : <·: 

. _.,. · : a · · ·· · tt1atenal!.reqwrement or condition· of a·sentence, anCf ' 
. .... ... ... 

,-, . · · (ii) the · no_i_ .. i91 to ' appear before the sentencmg cohr1. · 
(c) The legislature should authorize arrest warrant when the officer making the arrest has reasonable cause to obtain of arrest and reasonably believes that arrest is necessary to prevent .a.e· offender's flight. ·.·. . . . :. ,, 

• 
• :.,. ... . t .,, . (d) Legislation or a rule of procedure should arrest and detention of an offender for alleged violation of a sentence not involving total or intermittent confinement, a preliminary hearing should be held promptly to determine whether. there is probable to that the offender has committed a substantial violation of a material condition of the sentence and that continued detention of the offender is neCesSary. .. . . 

· (e) Legislatioit'or-a' rule.bf should cfuect senteiidng courts to hold hearings, within a reasonable time after 
of probable cause, and promptly make final determinations whether the offender committed the alleged violation. provided, however, that final determination of an allegation of the commission of another offense should be made as provided in (h) • 

. • "·· ·· (f) or .. final hearing: \., .... . ·.!· . . :.\. . • t - .. ... . •.• , • : • • • : · . .. .... ., . ' · .. .. :-- . . . .. .,-·\ ·.·.:.r:; .... .. 
. ,,, .. , . (i). ·th; alleged 
. violation, including a o_f and 

· , : · (ij) .. the be 
counsel and, if'mWgeilf; ·to have ·counsel 

(iii) both the prosecution and the offender be permitted to subpoena call and cross-examine witnesse$, off'er,.other ·evidence; ='·. "" · ¥,. · · · ._,....: , ,:-:. '. -:- ' .: . 

. ( ... ·:· ·. :: !. . . . .. 
• t. • 

._ ··- . 



' . ... .. . .... . · ·'·· . ···, :·i, :., ..... t . · .. r':'r . . • - - -1 "' , .... ,. .... .. .. t : \, • • 1 .. :1..; __ ,, . , • • , . . .. .. --J. ... .. · -
. .... 0 .. ... l'l!J. '·' , * . . . . . 0 ... • .. .... r .·r:n(g) ; r.r.he rules . . .. l , ' ' ... ""., .... , . '\ . ' y: "''• ... .. •. . .. .. . - . .. . . :l :12.. t ;: : t. '., .. .,. ; • , • #o • • • • ... • , ,. •• • • • • 

(i) the offender is entitled to discovery of all evidence intended 
to be used by the prosecution to show that a violation 
and to access to all 'official·:redlrds c:Oncerning·the ·C:>ffentlet's case; 

' :" 11 . ! ·) : thc,;;prosecution · inilst ··es.tablish a·: .. py a 
preponderance of the evidence; ·' ... ' ·· --,·;.:.': :: !-it (ili) :: the' . offender . should 7 be?ranowed show mitigating 

,;.i:.L••.xr pr result in a resentence; ... '·.l'):c:r:-. ·; .... · ·:'·' ! · ' • • • - · ··· 

:;::Jo·;, ... (iY.} findings on all 
· material issues of fact, and .a statement ·of the court's reasons for its 

determination; . . . . "' . . .. . ... . . ., . . .. . . 2 .. .. t '" . . . .. .. .... , - .. ·• . . . .. 
1. coun·.slitJulq make and a full and . .,_ . rd f ... "' h . . . d .,,, \: . . ,. . ., . . j . . .. ;o ... we. eanng; an. , · .. :· · • ..... . .: ... :·., 

• !.1 .. •"" .. - ':' .. , . ' I ' " ' 

(vi) the offender has the right to a to the 
!!1Ji.12 :!h ·as ·any other .. · : .. · ·.:) ... ... ·:·-:. . . . : .. ., . .: . 

t • • • • ' \ - • '- • · - .. c·, '• ' • . • • ; • ;."' . ... ,.c . ! ,,. : • .;1 • • • •••• ,I . -;lL:J! IC J . I ;. . . . ..... • •• • • . . .;::5•1 L· - · -..., ... . , - • . .... I ... .. . , 

(h};s!Yihen::,•an::alleged ·violation' is ba5ed on ' the'··aneged 
· commission of another offense, the rules shoUld ·provideibat the final hearing 

on the alleged violation ordinarily should be held after disposition of the new 
aiminal charge. 

Jurisdiction to eo-;:: :-
(a) J1EheHleptu:i'et·should·:authof&c:7apJ)elliite =-coUrts to: entertain 

appeals of sentences. 1bis should include: . . . . . . :. . .. • 1"'4 '-' "'tl ' _ .. --· 1:- ' .1 :W':l i\· .. . !· .,· . . !I :; • ..)[;.;), ,."'" .. ' ,.. , ·, 

(i) Review of a sentence imposed based on a 
... ,. .. .., .· -4· . .. ... u :·tht ! ·· ;· • .. • t ,.IL# Jill'Wir"-1.1.1Al ftu.ua} ..., . . . • 1 .. 

.... : : .. 1\7, 1[ .; ) , ·: -:. . 

(ii) Review of a violation of the 
·;!: :tc '/!requitements::.an:conditions of1a and. . 

.. ... .... I .. - ·: ( .:.;. ,Y :, ; r: .. ,,,...,. •• , . ..! .• . .. 
(iii) Review of a following reversal of a prior 

coun and -remanCI for·resentend.ng. 

• 

• 

• 



• 

• 

• 

(b) The legislature should authorize appellate review of sentences in 
. . 'tidm ( couns to review sentences only not established. 

... ... • • • : , ',.. .. ., • ., .. "'"l rn .. - I - · - • • , . , ... , , ·1...,\'tl·c.·· . .. ... ., •. ' . ,) . .. •• \. "" -f.J • ••• •-' l' - .,.,, _ . • .., - • .. . . . . ' . . . ..: ' ,. ' , .,., , . ... _.., ' '' i1 .... , I . '''ll Ol . u :>s,:' f' ··u···ur · t v.: , .. v:..tL..··"'"-. ' ... . ' . .. ... appellate.:tcVicWJli >J: 0: .:: ,t/J_. • :l..._ • \..' • • !,T"_ .. ' 

, , ,, , : =- (i) urlfaWful or excessively : · ·· ·; apP,Ucab.Ie·.starutes,;provisions: guiding SEntencing couns, 
.l . ' 1illes-'()f"coul1, or prior appellate decisions; ,. .:l ;_'Ji ·i-

,. r. ' J the.actiontof court ' an abuse of discrcuon; and :: :..: . . : t' . : ._;t.?. · :: · . J;J ., r.r .... .., · .. * .... r . .. .. . : u .. · :· . ...... . 
•• , . - . .. . .... w 

(ill) To interpret statutes, provisions guiding courts, u..:., !J .. C!?\!n. J?.ai'ticuJar .sentencing decisions and 
o A ' 'to develop a body of and just.princlpies-regiD-ding• sentences and sentencing procedures. 

• . • •t :.. • :··,. •• '" ,.: • 

.. : o. ):; the state, should seek to make effective the legislature's public policy choices regarding 
sqould.also develop pro:iciples for conip_osite sentences. · :-' :-r ·. •. ·:· 

Standard 18-8.3. Appeals by defense or prosecution 

• f ..... , t 

.. . ·' ·• 

The legislature should authorize appeals from sentence at the initiative of the .:.-:. ,' rJ . .\"r:·; 

Stalldsn:l 1°-0 .. 4-r-- :court :-r.: : l .L(}.E .i 1;. ( ... i.:.t·J.I .. ,.. .. - -·Y.1 ,. "' 

. _ . (") ,The authptize 'remw.ing;courfi.'tofa} ... .. . f - ··· • __ .,. ·- "'1. .. . .. . ..... - r-;< ... .. 0 :t·b"L: u.:,J:::: ;;..;; ! •. r."'?n;;..;u;;l .. . eo.: .... 'l. (i) Affirm the sentence under review; 
•• ' • .., _ , _...,. • • t ••'-• .. t ""'! -

t ••. the case 
to the sentencing coun for resentencing; . (" ' .. .. , .. : ,.... . .. .. .. .. 

:" "' " · (iii) '· other 
tliat was available to the sentencing coun. , • ·-· ··nCJ· · "\ . .... 

(Q)' .A :C011n - set forth the 
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PART IX. DISPtrrED TERMS OF TOTAL CONFINEMENT .. ·., . 

·Standard 18-9.i. Mechanism for resolving about the lerigth of a 
total confinement sente_nce 

Tl;le desisnate an agency in the executive branch to 
·resalve disputes about the correct of release of offende'rs serving 
sentences of total ·confinement. 

• 

• 

• 
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