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*PROCEEDINGS *
CHAIRMAN WILKINS: Good morning. Let m'e; call this

public hearing to order.

This is third in the series of public hearings the

Sentencing Commission has held on the issue of Organizational'

Sanctiqns and we appreciate all of you who are in attandance
today,sas‘wallras many individuals and organizatiohs‘who
submitted written testimony to us beforehtoday.

‘From the testimdny that we have'feceived and  have
re#iewed, it appears that this wiil-be a Qet& info;mati#e and

interesting session. We have a number of outstanding

witnesses who will be appearing today.

Your testimony given foday will”be}fecordéa and
tfanscribed~for the benefit of the Commissidn and I Suggest
to all qf the witheéses that yoh consider limiting your
opening remarks ﬁo the CommiSsion.ta somewherekbetweeh 5 and
6 minutes perhaps, S0 that we will have ample opportunlty to'
ask you questlons and sort and 1dent1fy issues that are on
our mlnds_and receive the benefit of your thoughtsj

We have a npmber of witnesses who wili be teétifY—
ing and we havé_a very long,day and; conseéuently; in order

to give everyone’ah opportunity to participate and be heard,
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we must ask you fq assist us in keepiﬁngn schedule.
_Our first witness‘today_is Prbfessér Car%-Mayer5 '
from Hofsﬁra Laﬁ.Sch§6l.‘

frofessor, come around, please, sir.

Professor Mayer is appearing on behalf of Public‘A 
Citizen, our first witness today. o

We’'re delighted to have you Qith us, Prbféssor.

I am informed that all of the-furniture in this
céremoniai.éourtfoom has béen-removed ﬁo'the other‘courtrooms,f'
because of various'multi—defehdanf trials.ﬁhat are:going on
today and this table was brought in as_ a hakeshiftf

| Professor and other witneéses; it’s hot real
stable. So be careful not to lean on it'tbo hard.

Go ahead.

STATEMENT OF_fROFESSOR CARL J. MAYER,7HOFSTRA LAW SCHOOL;:l
PUBLIC CITIZEN | | | |

PROFESSOR MAYER: Thank you,}Mf. Chairman, members
of the Commission. My name is'Carl~Méyef._ I'm an assistant
profeséo; at Hofstra Law School. I would iike to éhahk}yoﬁ
for the opportunity to commént onvthe proposed gﬁidelines.

| ﬁalph Nader had been invited today and had intended

to testify jointly with me. Unfortunatély,_Mr. Nader had an
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engagement in anofhéf city and therefére c§ﬁld not éttend
today. .He requested that I convey his apologies agd alsd
that I commend the CommisSion on ﬁis behalf for coﬁsidering-
new forms of sanétioné on cqrporati§ns beyond'simply monetary
fines.

In his absence, I will_tfy to outline the_impres-

sions of public interest groups on the proposed sanctions as

well as add my own more academicrobsérvations. Although, I

should note that these comments should not be construed as

representing that of any organization. ‘They are my own.

- If I could summarize my testimony briefl&, I would

say that on Valentine’s Day if I were to send something to

these proposed guidelines it would be a nice card; but it  '

would not be chocolate or flowers. It would be a nice card
because these guidelines~go a long way towards recognizing
that monetaryffines are not sufficient sanctions and that

probation and community service are very important as

deterrents to corporate crime.

Chocolate and flowers would not be forthéoming
because the terms of probation could be much stiffer. 1In
particular, as my testimony suggests, I think that three

terms of probation would be quite important for>the Commis-
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sion to consider.

' First, a debarment condition or suspension of -

||Federal subsidies;

‘Second,_a publicity Sanction; and,

Thirdly, a conside#ation giﬁeﬁ to‘dharter suséen-
sion or revocation in certain instanceé;

.Now, I begin with the presum?tion that corporate
crime is a serious problem that has not been adequatély
deterred.'

In 1985, the New York Times survey of the American

pubiic found that Americans believe that corporati&ns engage
in white collar crime very often.- They also believe that
éome white collar and.cofporaﬁe.criminal activity islmore
serious, fof.example, hazardous dumﬁiné, than soﬁe formé of .
homicide by individuals. - | |

Public Citizen”and 6tﬁer public interest organiza-
tions spend a good deal of their fimé acﬁing as éhadow
prosecutors. By that I mean they spend a good deél of thei¥
tiﬁe prodding Fedé:al regulators; Fedér&l.proseéﬁt;rs,
counseling whistleblowers, énd otﬁer'people‘interested in
deterring corporate crime. |

The cost to society of having public interest
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activity should be considered in the mix.

groups spend'their time on this time of shadow prosecutorial

Perhaps the best exampie of this was Pubiic

Citizen’s 2 year effort to have the Federal Government

prosecute the Eli Lilly [ph.] Corporation fdr manufacturing

Ora Flex [ph.], a drug that resulted ultimately in the deaths
of 96 people. |

Uiiimately, there was é settlement in the éase and
the corporation'was fined a mere $25,000, but this is
preéisely the type of activity that public intéfés§ organiza-
ﬁions spend excessive time doing. |

As a.reflection‘of fhét public interesf organiza-
tions around the country in a broad-coalition'with environ-
mental and consumer'grbups have recently introduced into

several State legislature the Corporate Decéhcy Act.

The Corporate Decency Act, which is appended to my

testimony, is an act which provides for much tougher sanc-

_ tions,'specifically the three that I will discuss tbday.

The first is contract debarment. Now a suspension

of Federal subsidies can be very effective for large or-
ganizations, for example, the General Electric Corpdratibn,'

which has been three times in the last decade convicted for
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defrauding the Department of Defense on military contracts.

Now for largevbrganizations_thathften are not
o : ‘ i

deterred by fines a suspehsion of Federal subsidieé is a
uniquely important remedy. | |

In particular, if you analbgize to the iﬁdividual
situation, if Ivan Bolsky [ph.] can be plaéed on probation
and one of his probation conditions can be fhat he no longgr
participate in the securities industry while he is on
probation, for a corporatioh it is very.importént that
Federal subsidies, which wodld bé a'ﬁuch léss‘harsh probation
condition than that imposed on.Bolksky_[ph;], thangederal
subsidies be removed for the duration of probation.

’The second important poiht is publicity sanétions.
The literature on that is well knowﬁ I beiieve to the
Commission. I would only add as far as_publicity'sanctidn
goes that business schools and busihess'literaturé také véry
Seriously-the concept‘of cqrppyéte cuitﬁrés and to the extent
that publicity éan&tions go a long.way»ﬁowards'elimiﬁatihg
criminality from a corporate culture, they serQe aﬂ important
function. |

I should also note that the Commission’s guidelines

specifically indicate that as a term of probation that the
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10

court may direct a convicted'organization to notify itsv
employees abéut the‘convictién and conditions impo?ed upon
the'corporation under probatioﬁJ ! |

if‘employeeS'can be-notified, I see no reason why
other constifuentsAof the corporatién, ﬁamely communities;
Qorkers, and shareholders( and consumers, shduld-not be' 
notified by requiring a pUblicity sahctiqn.

Finally, charter suspensibn is a extreme remedy,
but on that; as my testimony indiéates,'C6uld be very
important in fighting criminal activity by organizqﬁibns that
are legitimate orgaﬁizationé, legitimaté busiﬁeés é;ganiiaé
tions, but that afe cdntrolled by organized crime. 

I point out in my testimony aniexample of this
which is‘the‘feéent prosecﬁtion in NeQ:York City by the
ﬁanhattan Districi Attorney’s Office of a trucking énd
garmen; industry corporations that are believed to be mob
controlled, but that are still.legitiﬁate businésées.'

In some instances, charter sﬁspenéion<wogld be an
appropriaté reﬁedy. | |
| Finally, I end with a note on theory. The corpora-

tions and their representatives have done much to tell the

Commission that a corporation should only be considered an
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economic eﬁtity.and thereforejcannot be;sﬁbjéct to additional
Sanctions.such as probation, ja;l termé;‘charter_rqucaﬁion,
I will only point to the Commission‘thatiin many
other areas of thé law, parﬁicqlarly cons#itutionalllaw and
corporate laﬁ, the same advocates for'corpérations gd before
the courts and ask thét corpofations.be treatéd pfeéisély
like persons.
| For example, in the constitu#ionél area,.cbrporate'
advocates often suggest that‘they_éan be treated like_péréohs:
for First Amendment purpéses,-for Fourth'Amendmentfpurposéé;
for Fifth Amendment purposes, that corpérafibns caé speak

with a unified voice, have associational interest in speech,

have double jeopardy Fifth Amendment protections just like

persons.

If they can be- treated like pérﬁoﬁs ;n othef'areas
of the iaw andvif corporaﬁion$ and theif‘advocatesAéuggest
they caﬁ be treated as such, I seé'ﬁo reaédn fof notlextend-
iné that treatment to corpbraﬁions in thé criﬁinéléarea and

considering the important sanctions aS'terms'of probation

under the Commission’s jurisdictional directive. I see no

reason that these conditions cannot be'imposed.

'~ CHAIRMAN WILKINS: Thénk you very much, P:oféssor}
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Let me ask, to my right; any Commissioner have

questions? :
]

.

COMMISSIbNER MacKINNON:i Yes? I have a céuple of
Questions. |

‘You talked about General_Electric being convictéd
of three crimes defrauding the Fedéréi;Go?ernment? :

PROFESSOR MAYER: Yes, I'm basing that on my
reading of tﬁe papers.

COMMISSIONER MacKINNON: -What were the nature of
thbse crimeé so far as the higher management in thg-firm waé
concerned? Hb& did they get up? Have you madejqné study of
those offenses? |

PROFESSOR MAYER: I haven’t made any study. To my

knowledge, they were convicted recently in U.S. District

Cdurt ianhiladélphia. It does not appear‘in'thaﬁ instance
that high management Was involved,'but I amAnot certain. Iﬁ
thé other‘twoa-
COMMISSIONER MacKINNON: That;s the extent of my
question. | | | | | |
' PROFESSOR MAYER: Yes.

COMMISSIONER MacKINNON: You also said that.

corporations ought to be subjected to jail terms.




- ddh

10

11

12
13
14
15
16
17
18
19
20
21

22

MILLER REPORTING CO., INC.

507 C Street, N.E.
Washington, D.C. 20002
(202) 546-6666

13

PROFESSOR MAYER: I said charter suspension or

revocation. :
i

 COMMISSIONER MacKINNON: You mentioned jail term

|1ike an individual. bDid you mean that?

PROFESSOR MAYER: Wsll, only to ﬁhe extent that you
can analogize toucharter suspension.
COMMISSIONER MacKINNON: Thank you.
| PROFESSOR MAYER: Certainly. |
‘CHAIRMAN WILKINS: To.myrleft?
COMMISSIONER NAGEL: -wa you envision the debarment
provision wofking? The Commission obviously cannoé make a
debafment‘degision. So how would you enviSios thaﬁiworking?

 PROFESSOR MAYER: It would be a term of probation,

a condition of probation, that during the course of proba-

tion, the corporation, for example, General Electric, would

be - barred from réceiving, for example, Defense'Department

contracts,

This provision already works in many,Federal

. _ |
statutes, statutes relating to nuclear power contracting, a

licensing of broadcésting, and the terms of probation could

||be simply based on the mechanisms imposed in those statutes.

I believe it is fully within the éuthérity of the
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.proposals would be conditions of probation _-

14

CommiSsiép to iméose that as terms of prbbétion.
| CHATRMAN WILKINS: Commissioner Saltzburg?

COMMISSIONER SALTZBURG: I‘just'did hot ﬁndefstahd

that last answer. You think.that allvof the.stétutes that =

govern Federal agencies are statutes that the Commission can

use and draft reguiafions fhét wouid allow Federal judges to

make décisions as to whether'the FCC.to'g:ant licensés, as to

whether the military would grant céntfacts?

PROFESSOR MAYER:  -No, no, not at all; The'point,isl

that as a term of probation, debarment provisions could be

inserted by Federal judges undervthevtérms of probétion;
_‘These terﬁs of probation WOuld.simply be modéled on
those provisions contained in.statute’or direétéd by;statﬁte.
So it wéuld be fully within>the Commission's éuth§rity. |
CHAiRMAN WILKINS: I assuﬁe that‘ﬁhe publicity
Sanction woﬁld bé a condition of p;obation under your
proposal?

PROFESSOR MAYER: Absolutely. All of these

CHAIRMAN WILKINS: When would the court order this

sanction? Would it be a discretionary call by the court?

Assuming that there’s been widespread phbliéity'already about
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the indictﬁent and convictibh,vwould'it teéliy be necessary
that a publicity sanction be imposed?

| PROFESSOR MAYER: Wéll, sometimes theré is noﬁ
widespread publicity. For éxample,'the'GéneralbEleétric
conviction just 2 weeks ago in Distfict Court ih fhiladelphia
received only a column 1iké‘£his [geétﬁring] in the Wall

Street Journal.

CHAIRMAN WILKINS: You would suggest it would be a
discrétionary call, but be én optidn available?
| ‘PROFESSOR MAYER: That.is right, the same way that
the guideiines already direct4;hat-thé judge requiée the
corporation to.infbrm employeeéiab6ut the.convigtign and thé
te:ms’of.pfobation.
| CHAIRMAN WILKINS:7 Well, thank'you very much,
Professor. We-appréciate_theﬂthought and effort iﬁto your
testimony and your appearing today. o
PROFESSOR MAYER: Thank you. Appreciate your time.
CHAIRMAN WILKINS: Oﬁr nexf witneés.is Mqrris |
Silverstéin, Assisfant Inspectbr General, Criminal;investiga-
tions Policy and Oversight, Départmént Qf Defense.
General Silverstein is no strénger,to ﬁhéidur

Commission. He has testified before the Commission before
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| ana indeed I believe it was last April when we lastlyou and

||we were dealing with individual gﬁidelines. : 'gA

MR. SILVERSTEIN: ‘That is correct, sir.

CHAIRMAN WILKINS: Delighted to see you again.
STATEMENT OF MR. MORRIS B. SILVERSTEIN, ASSISTANTnINSéECTOR 
GENERAL,ACRIMINAL INVESTIGATIONS POLICY AND OVERSIGHT,
DEPARTMENT OF DEFENSE

‘MR. SILVERSTEIN: I am pléased to be heré to
testify on the subject of organiéational sanctions. ﬁe have
submitted our Written testimony énd based on my exﬁerience,
when a judge says 5 or 6'mihutes; I Qill stick to é or 6 |
minutes.

The Department of Defense investigative organiza{
tions ovef the past several years'have had muﬁh experience in
investigation and prosécution of co:pérations, prosecutién'
with the Department bf Justice.

Since 1982, there have‘been 25 convictions.qf top
100 Department of Defense contractors and numeroﬁs;convic-
tions of smaller or medium size cdntraéfors. |
There has been two resﬁonses—;or among the respén-

ses have been two to these efforts. One has been thé

congressional enactment of statutes which increases the




ddh

10

11
12
13
14

15

16
17
18

19

20

21

22

MILLER REPORTING CO., INC.

507 C Street, N.E.

Washington, D.C. 20002

(202) 546-6666

fiwhich I have referred to in my written submission."

17

crimihal fines on Department ofbéfenéeviélaﬁions.A
In the Department of Defense Authorization Act of 1986, the
maximum fine was increased to 1 million dollars On!falée'
claim Cases. In the Major_Fraud Act of 1988, the maximum
fine was increased to 5 million dqllars;

In geviewing_the optioh-—

CHAIRMAN WILKINS: To 5 million you_said?

MR. SILVERSTEIN: Up to 5 million dollarsf'

There have also béen other conéressional stétutes
i

" In looking at the two options provided bi the

Commission, we believe Option 1, called'the economic ap-
proach, is more appropriate in Deparfment of Defense matters.

There are three reasons why we say this.

First, it seems consistent with congressional

enactment in the area of crimes involving'the Department of

Defense;

Secondly, in a relétionéhip with fhé’Depértmént of
Defense the crimes that occur are really'crimes de%fauding
the Department of Defense ofvdoilars and the.optionul, tﬁe

economic approach, more appropriately makes the punishment

fit the crime;
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Thirdly, in doiﬁg various hYpothetical caléulatiqns
involving particular losses and particular'types.o§ situa-
tions inVolving crimes against the Department'of Défense, we
find‘that'Option 1 offers a.éreater-fine than Option 2 and
seéms more consistent with congressional‘intentvaﬁd with what
somé of the courts have been doing in situations where they
have been imposing a criminal fine, restitutioﬁ,_and settle-
ments involving civil.fraud also against thé:Department of
Defense._

We do, hbwever,_find that'onevarea; the prion 1 as .
presently construﬁtéd, does not really adaréss.the;needs in
terms of product substitution cases. | | |

Product substitution cases losseé'are often
difficult to determine. The loss is not just.thé value of
ﬁhe contract, but it?may-be the particular product‘that is
being produced is caused by a iatent defecf or a‘latent
defect éauses it, it is'part of a larger componenﬁ, énd then
?art of an even larger component. .

In terms of losses, we beiie?e that ény‘éomputation
of loss in product substitution cases éhould includeithe loss
of identifying, retrieving,.testing, repléding tﬁe parts; We

mention on page 6 an example of our testimony involving
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springs.

In perpetrating the fraud, the contractor realized
. o i

.

the relatively insignificant economic advahtage,'différence
betweén qualities of the steel. The cost of quélities of
steel was fairly low and ﬁhe cost of perfdrming a parficular
test was less than $50.

However, there was dramatic effect on the contfac—
tor’s customers and the defense industries} Customeré
incurred ehormous costs in attempting to identify, réctify,
and determine the extent of the fraud. : |

One customer involved in the Séace Shuttie incurred
é cost of roughly 1 and a half million dollars to 5asically
tracé,_examine, replace, and retest the_pafticular_springs.in_
question. |

l We also think that the producf substitution area
can be affected in two other ways.
| One, the aggravatingAfactor for it is.right now
differént, it éppears, from that of an éggraVating;factor fof
a nétiénal security matter. | |
In the prior amendments in individual sanctiohs,

the Commission asked us to address whether or not the Major

Fraud Act 2 year enhancement should‘be.applied to all
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individuals and not just‘to contracts under 1 million
dollars. :

We believe that the enhancement or the aggravating -

factor for product substitution cases where there is a risk

of serious personal injury should beAincreased from 20

percent to 50 percent to reflect the real nature of those

|particular matters.

And thirdly, even though the prior ﬁo recommenda-

ftions may involve an enhanced economic‘penalty,'they are both

imposed based on a determination that there is economic loss

that can be determined. 1In some situations that is not going

to occur and for that we would suggeét that the Commission
continue'as it has suggested.é departure in.those particular
situations. -

The'other type- of respohsé that has occurred during
the last few yeais to the activities éf the‘Department of
Defense investigative organizétions ahd‘the Department of
Juétice:and_Defense Procurement Fréﬁd has.been corporate
self-governance programs. |

The Department of befense has cOntinﬁally en-
couraged and supﬁorted'it. Recommendaﬁions from the Packard.

Commission, Secretary Cheney’s new defense management review,
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again talkAabout corporate seif-govefnanceih‘

If one starts from the propositign‘thathne_of the

i - . s ! .
objectives of sentencing corgorations is to cause éhem.to
modify their behavior to actiinya way that we would like to
them act and to have that permeate through the gorpbrate
culture, then self-governance is oné effectivevwaf of
accgmpliShing thati .
| Ia looking at the aggravating and mitigating
fagto:s the Commission proposes, the Commission iecommends
that a higher weight of a mitigatiﬁg facﬁo; 30 éergént_béing
given to voluntary disclosure of a particuiar inciéent than
it does to fhe corporate efforts to prevent-this agtivity
fiom occurring in the first place, ﬁhethe: it be an isQlated_
act which was done in violation of the corpoiate programs
that were in effect. |

The question, of'coufse(_is hdw.doesgthe judge'
evaluate what the corporation has done? I mean aavoluntary
disclosure has been made, that's.fairlyﬁclear, but 'how does a
court eQaluate’what actions tha corpgration has taien?,

In the Department of befense there is a mechahism
called suspenaiOn and debarment. Over.the'last‘yéar; there

were over a thousand suspensions and debarments. - I do not
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recall the number involvingvcorporations, But‘suspension and
debarment in the Department of Defense and throughqut the

o i
Federal Government is really;-is.not a punitive saﬁction.

It is basically.a business decision as to whether a
corporation is presently résponsible, thaf is, whether the
Department of Defense should continue to do business with
this contractor. |

And in looking at the suspension and.debarment, the
appropriate officials will look at ﬁhe cofpération's efforts
to prevént what occurred from oqcurring in the fifst place;
what level of managemeht was involved} what trainiég have
they provided the employees; is there a Code of Ethics in the
corporatioﬁ; are employéés trained on it; what happeﬁs when
people violate the standard of conduct; is the cbfporation
Willing.to-méke restitution? These are some of thé factors
that are taken’into consideration.

In looking at the Commission's proposalbfor“
probaiion, again, it looks like these are the.séﬁezfaﬁtors
that are being taken into considération, And‘one.;uggestion

would be where a court is looking at these particular matters

if sqmebody in the Government had, for example, a Suspension'

.debafring offiqial has already evaluatedrthese‘efforts,vthat
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there might be some mechanism whereby‘the facts of what they
have uncovered can be provided to the court so the:court can
take that into consideration.: ’

From our experience in terms of evaluating what

internal efforts a corporation has done, it is a very large

lleffort and in those situations where corporations have been

indicted and as a result of that conduct we are looking at .

|[situations of a suspension and debarment, it takes quite a

bit of feview by_individuals spendingf-gding>bﬁt looking“at
the facility ofvthé corporation that isiip?éived,--Suspénsion
and debarment, for exémplé; We_try aﬁd foqus_onbﬁhé facility
thét is.involved, not fhe-—tp éee if whét.bccurred‘at the
facility ié»represehtafive of'thé entire;cbfporatién. If
ﬁot,_suspensidn and aébéfment wi11 bé'fo¢ﬁsed dn é particular
fécility. ) _ - |

| Those are the major‘remarksji‘hévéfhéd'fégaraihg"
thé Senteﬁcihg Commission}s ptéliminary:draft aﬁd I_Would be
happy t§ answer any question$ thét‘yQﬁ'mafjhéve:. .

B CHAIRMAN WILKINS: Thank you’fery‘much. |

Judge MabKinnon;-any:quéstith?.‘ |
COMMISSIONER MécKiNNONﬁ Yes;: -

' Yquvtalked about debarmént;"‘I récall that one of
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‘the,largest massive frauds that you had involved the sub-

marine program and théy weré the only’manufacturer;of
submarines and you tried to‘debarlthem énd‘you had'to.puli
out. | | |

What other sanctions wérejimposed, do you know?

MR. SILVERSTEIN: In that situation--I am not
familiar with thekparﬁicular casé;  |

| ' COMMISSIONER MacKINNONf  Well, yoﬁ_are"familia¥:
With the New'London_situatioﬁf‘ They héd‘a massiQe fraud on
over billing ahd the cénvefsatioﬁ.arOund~and the pgbiicity
w%s that they were going to_beldebafréd. Instead,gthéy'could
not debai them bécause théy'wére ﬁhe 6nly'one making‘thesé
nuclear.sﬁbmafines'and so they did noﬁ.
| ‘MRi_SILVERSTEIN:' in.thét.situAtion;'there'was nq~':
indictment or convictionncoﬁing‘out_it;_‘ |

COMMISSIONER MacKINNON: Oh, I know.

MR. SILVERSTEIN: What the suspension debarring
officials will do is, from anfadmiﬁistrative staﬁdéoiﬁt,
there will be a lot tighter éohtroiébeiné-impqsedﬁaﬁd
there are a varietY}of administrative éohtractuai'sanctioﬂé
that can Be taken. For example, progféss paYméntsican be

withheld until- the GOverhmentf-
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CdMMISSiONER.MéeKINNON;.?ﬁeii;-dq.§ou knoQ.what
they did? | | N
 MR. SILVERSTEIN:rin,ttis'particular;case?
COMMiSSIONER MacKiNNQNt” Yes}, |
MR SILVERSTEIN: No; sir, I do not know the
detalls of all the--or what actlons were taken.
COMMISSIONER MacKINNON: I was looking‘fer some
eiternative to thst.situation..' R
':MR; SILVERSTEIN: .Where‘you only have a llmlted
number of suppllers there ba51cally is a--in terms ‘of the

Department of Defense dealing with~it; there is a an_override’

to the suspension and debarring official. If there are only

twp'manufscturers of submarihes;'we'are net going te'stop‘ .
doing busiﬁess with one or both of»them and the only way to'
deal w1th it in that situation is through contractual o
over51ght type of act1v1t1es. 

COMMISSIONER MacKINNON: . Thapk:you._'A

COMMISSIONER CORROTﬁERS: ‘One'question;‘é

In yburrwritten response tofoﬁr question:fl 5elieve
it was number 14 of thepublished'speeific'issues for
comment, you addressed the issue of whether directors should |

be removed by calling attention to the appropriate section of
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Option 1, which provides for a fihékreduction wherelﬁﬁe

organization'takes-prompt diéciplinary action agai?st thoéel

in?olved in ﬁhé offense conduct;:Whibh inclﬁdes ﬁiéectors.‘,
| | .My'quéstién is juét‘er clarificétiéh of your

meaning. Are you saying’that some type of diécipliné short

of removal is sufficient, or tq,repéat the published ques-

tion, do youﬂfeel ﬁhat removal‘Ofvdiréctors is.evér an
appropriate'sancﬁion? |

‘MR. SI#VERSTEIN: :Nof in_taking dway the'suspension
debérmént issue wheré the'Départﬁéﬁﬁ of Defense-fif'ydu have'v'
people_iﬁvol&ed who are in appropri;te positioﬁs, éé do.notj
want them involved in doing buginesé with us.

From a punipive.sentenciﬁg‘situation, I thihk ﬁhefe
are going ﬁo‘be situations where diféctofs might.be removed.
If ﬁhe situation is such‘that'fhe.corporaée cuiture that
caused a.particulér fraud is such that there are no internal
éontrbls thatvfhe top corporéﬁéVﬁanagément were"éware of it;~'
more or less acquiesced in it, and although did not par- |
ticipate directly in the'cfimihal Eonduct, aﬁd_youlcannoﬁ,
pfove criminal "intent on their part, their reckieséﬁess and
éarelessness gave rise to thé.gﬁderlying environment, which

gave rise to this criminal intent.
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COMMISSIONER CORROTHERS: Thank you.
COMMISSIONER NAGEL: Mr. Silverstein, in:an
. N )

instance where you have a corporatioﬁ that is the 6nly

‘corporation that makes a particular part of value for the

Department and for those reasons either a fine or debarment
are not viable options or a fine sufficient to the harm, what
is the Department’s view as to.the viability of corporate

probation where the corporation would come forward with a

||compliance plan of sort?

- Is that something thé Departmept would epdorse?  Is

that'sométhingiﬁhe Department finds problematic? |
MR. SILVERSTEIN: That qccurs-in sﬁépeﬁéion‘

débarment situations whefe a corporatiqn wilitsay, "We're
presenfly r95ponsible"; or in terms whére'thefe‘has béen a
convictionvand’will agree with thé debarmeﬁt.of authbfifieé
that it will undergo the followiﬁg types;df éctivi;ies for a
period of yéars. o |
| So to thét extent, we already héﬁe in éome instan-
ces that sort of corporate probation, although, I ﬁesitate in-
calling it probatioh'in suspension debarmeht, but the saﬁe
sort of_feviéw a corporate_remedial aétibn ié reviewed after

the particular event has occurred.
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1 - COMMISSIONER ﬁAGEL: ' And what is ‘your ex'perilenc.e

. 2 with that effort? Or pérhaps you could provid:e us iwith some
_ _ _ - - : ,

-3 |l'written documents detailing>y6ur expeﬁiénce with tﬁose_'

4. programs because there is sdme concern that this would‘

5 ||involve thé courts in sort‘of over reaching iﬁfo running the

6 corporation. | | |

7 - If it is worked‘in the Department qf Defénsé

8 édhtext, perhaps you could share with us‘ét laﬁet time some _

9 |jof ydur experiences. Is that possible?}

10 : MR. SILVERSTEIN: Yes, I can do that.

. | 11 |  COMMISSIONER NAGEL: . Thank you. - E
12 - CHAIRMAN WILKINS: Commissioner Saltzburg?
13 COMMISSIONER SALTZBURG: I have three fast ques-

14 |tions. first, on debarment, the,previous'ﬁitneésrSuggested
, iS_,debarment might be a condition of p:obatién;.'Yoﬁr written .
16 testiﬁdny oh page 10 suggeéts‘that~YOu Qouldflike to cali.thé‘
17 ||debarment investigation to the éourt’s atténtion-fér use in
18 |sentencing. |

19 | ) Am I right in éssuming that DOD would préfer for

20 ||reasons, as Judge MacKinnon suggested, having to make

21 ||decisions about whether you need a partiCular contractor to

. o 22 have the final say whether than the courts aboﬁt whether

MILLER REPdRTING CO., INC.
507 C Sueer, N.E. o
Washington. D.C. 20002
(202) 546-6666
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there should be debarment?.

MR. SiLVERSTEINé Well,.we hgvé thé'decigionvéé fo
whether of not Qé want to do busiﬁééé With this‘pefson in the
future, which is a separate.deciéidﬁiffom a coﬁrt,;I belié?e,
in setting f&rth conditions of probaﬁion“altﬁough the same
factors ére taken into consideratidn. ;I

| ' COMﬁISSIONER SALTZBURG: .Second, you mentioned in .
your written testimony that you‘preferred Option i rathef N
than Optioh 2 and you indicafed on a hypothetical'as‘you hé&e
run that Option 1 produces highér_fineé. | |

' MR. SILVERSTEIN: That is right.

COMMISSIONER SALTZBURG: ~Are those fines in your
judgment too high? Is there any threaﬁ that they would
drive businesses out of the bidding procééé?» Are you worried
about‘that at all? | h

N MR. SILVERSTEIN: Well, we are éiways‘worriéd th'
firms leavesthe Défensefindﬁsfriél béééi However, on the
other hand, if soﬁébody is‘not.goiﬁg'té féllow the;law,-we do
not want them as a contractor. | |

In looking at the fines,vand I tried to do some
comparison between what has.occﬁrred iﬁ'$ome conviétions of

major contractors, I cannot draw_a good_énough parallel
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between--for the following reasons: 1In settlements that_

occur the total amount is sometimes called criminal fine,

sometimes it is cost of investigations, sometimes it is civil

Il fraud under False Claim Act, it is sometimes administrative

recovery, it is sometimes restitution. ‘So we have been

.getting back a significant amount of money..’TWO to three

times the fine range, which is what Option 1>is, is a
parallel like the'FaISe Claims Act for civil fraud in that it
is two to three times depending on whether a'compaﬁy
cooperétes and brings a matter to the Government’s -attention.

So I d§ not think the two‘to three'timeégis going
to drive those contractors out who should not be éﬁt‘in the
first‘place.

COMMISSIONER MaéKINNON} Biily?

CHAIRMAN WILKINS: Judge MacKinnoné

COMMISSIONER MacKINNON:  Could yoﬁ'give me a lettér
on that electric boat fraud, what haéﬁened and whether or not
they were indicted and éo on? I would éppreéiate it"'

MR. SILVERSTEIN: Yes, sir, I can.

CHAIRMAN WILKINS: Could I follow up on the

debarment issue? Are you suggésting that from-DOD standpoint

you would want the Commission to wtite,a guideline that gives
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the judge debarment authority,'pf Coﬁréé,7yoﬁ retéinihg that
éuthdfity fo do buéiness;or hét?r

| “What I am cbncérnéd aboﬁt, you_may ﬁake éhé
decision that becéuse of thé particular ﬁature,of £he”work,'
eveﬁ though'thé criminal}acﬁivity”occu;red, that you\would
not think debarment would be in the best interest 6f'nationél
éecurity, and yet,_the judge having the authérity to 6rder'
debérment might do that_cdntrafy evén.to'the wisheé of the
Departmeni.j |

FI am trying to figure'outvdo_you want us:to:give
the.authqrity'to the judge Qr»do“yéﬁ waht to.léAQe;it with
you?’ Oof courSe, you will always have it, but--_ | ..

MR. SILVERSTEiN:.VIn terms of ae-if this were oniy
Debaftmentlof.Defensekcdntractors, what I am Sdgéesting is
that the information be:pfovided fo the judgejsd he caﬁ—;you
know,if Qe éré going tohavé'cérpérate probation, he can

make that évalﬁation‘bécause often théré'Will be matters

outside the Department of Defense’s jurisdiction which'

involve the crime.
We would hope that there would be'sénsitivity‘to :
the contractual needs of the Government. I really have not

thought out the answer to the question. ' There could be
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serious p:oblém if a judge.decidedvto téke aéﬁ;ons and say
ﬁhat the G§vernment shall qd longef deal with a paﬁticular
éontractor. I do not think_fhat is an appropriategrole._

But for corporate"probafion in_térmé of‘imposing
certain sanctions that the corpbration should-follbw and
certain rémedial'actions, I think something coﬁld be done in
that fegard. | |

CHAIRMAN WILKINS:  Thank yoﬁ.  If yéu have ahy mofe,
thoughts on fhis debarment issue, I wou1d appieciate yoﬁ
dropping us a iine. Thank you, again.

Our next witneSs_is Earlyn'Church.g

Ms; Church, please come around.

Also--well, first.of all, Ms. Church is with
Superior Technical Ceramics Corpofation of St. Albans,
Vefmont, here represenﬁing.the Natioﬁal Associatioﬁ of
Manﬁfacturers. .With her is qamés'P. Cérty; Jim Carty.is
Viée Président of the National.Aésociation of Manufacturerst

Jim, I think, knows all of,us and we know Jim. He

llis no stranger to the Commission. Indeed, we share office

space with NAM at the building down the street and we
appreciate Jim’s assistance in notifying people around the

country about this issue and the hearing and we received a




" ddh

10

11

12

13
14
15

16

17

18

19

20

21

22

MILLER REPORTING CO., INC.

507 C Streer, N.E.

Washington, D.C. 20002

" (202) 546-6666

33

lot of response from your colléagueé.

We appreciate both 6f you beinglhere tod?y. We are
glad to hear from you. |
STATEMENT OF MS. EARLYN CHURtH, SUPERIOR TEbHNICAL -('VI.ERAMICS, |
CORPORATION, ST ALBANS, VERMONT, NATIONAL‘ASSOCIATION OF |
MANUFACTURERS, ACCOMPANIED BY MR.‘JAMES CAﬁTY,-ViCE PRESI—
DENT, NATIONAL ASSOCIATION OF MANUFACTURERS

- MS. CHURCH: Mr. Chaifman and felldw Commission

members, I am seéretary and treaéurer of Sﬁperior Technicél

Ceramics, Cérporation of St. Albans, Vermont. We manufacture

industrial ceramic compqnents,for higﬁvtechnOIOgy.
STC employs 95 people,.but I am also Qﬁ the.board

of the National Association of Manufacturers. My testimony
is given on behalf of NAM, in thch I‘willjstreSS four
fundameﬁtal points. | |

One,.wé strongly urge postpdnement ofvthe'issuance
guideiihés;‘ | |

Two, we feel that tﬁe fines ﬁnder both Options 1
and 2'afe flawed{ | : |

Three, probatién_df a-orgénizatioﬁ is a po;ential
deathYSéntence for small to médium size companies; <

Four, restitution first should offset other
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penaitieé.
Turning.fo ouf-first(pqint, ourfmeﬁbers yigoroﬁsly-
o . J B
support enforcemént df our c;iminal énd‘civil léws?at all
levels of éociety. We all éﬁdeavor félbe good neighbdrs and
éitizens. |
It is a,faéi of'our.complex soéiety,.however, that -

laws are broken by well meaning, but sometimes careless and .

negligent persons who work for businesses.

If one of our employées>bréaks'a'law,.eveﬁ if it<is
against ali our poiicies andvtrainiﬁg; our companigé‘éan be
indidﬁed. The bdsiness Community_aqcepté.réspénsigilitj for
ifs.employeés’ actions even when éommitﬁed in #iolatiqn~qf a
company-policy._ |

The proposed guidelines; howevér, are:extremely
harsh, punitive, unwarranted and will'plaée many businesées;
on the threshold of insolvenéy, an ﬁﬂintehdéd feéult) I'aﬁf
sure. | | | |

To quote Chairman Wilkins in a recent Law Review
érticie, The Commission was_téqﬁiréd by the Cong;e;sional
mandate to determine past sentencing pfaCticiﬁg by adopting
an empiricél starting point for its decisions thch would:
allow for the exercise of inforﬁéd énd'independént judémenﬁ,
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end of qudte.

- Unfortunately{ thé data‘tb'déte_re&eélS‘qbﬁmiséion
findings are based on a very narrowiStéfistic anal&éis of
léss thah 1406 cases comingiunder old:sentencing laws.l Aléé,
only 340 cases have been‘;eviewed to date’by the Cdmmissioh‘
using the new séntencing laws.'.This is in Stérk éontraét to.
the il0,000 cases reviewed for the individual guideliﬁes.

Eighty-five to ninety.percent'of this limited
sample'in&blves_small, privately held.businesses, not a
representative cost section of Aﬁeriéan business."

The data to date hés_npt tﬁrnéq up any signifioant
variaﬁions in the sentenCes.being given;vnor patterns_of»
violation that will sﬁpport.the propdsed‘guidelines. .Théée_
are ¢§mpeliing feasons not to issge a prbposél at this time.

My second poiﬁt dealslﬁifh,£ﬁé pehélty‘fines, My.-
company's:personal experience maj give yéu‘some insight int6
how a busiﬁess could effect By the evef changing légal
landscape and our atﬁempt to comély.

We currently have seven pibfessional engineeré whé
WOrk:on filling out forms and tfacking regulatory develop-- 
ments. We estimate that in 1989} 900 hqﬁrs_were_spent.

filling out Government forms. This represents lost profes—
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sional time that affects our business operation. A company
with 100 employees can little afford this. Yet, if a mistake
is made in this paperwork process or if an employeé does not

follow regulations, we would be subject‘to fines.

We do have traininé programs dealing with hazardous .

||waste, safety, and OSHA regulations. -Unfortunately, human

error is often with us. We find that Government inspectors

come in varying degrees expertise; but almost universally

with an adversarial attitude.';

Let me tell you a war story,. Our.company uses a
.vér& ﬁﬁre form of talc as a rough matérial in highiy teqhni-
cal ceramics. We‘had an OSHA inspectorAWho fined the company
$5,000 because_talc.was preéent invthg<air in tﬁe mixihg
room. He claimed that the talc ¢oﬁﬁained asbestoé.:jwé |
pointed out that respirators wefe reéﬁiréd aﬁd wereIWOrn iﬁ
that room and that there had been nonihstances of asbeétosis
in our industry. .

| On the day he issued the fine, I asked if he had

children. He replied that he did. I asked.if he gad “

diapered those children and if so, with'what_powder._;He

replied talcum powder. I pointed out that the only dif-

ference between Johnson and Johnson’s and the talc in our

- .
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rooms was that Johnson and Johnson s contains perfume 'He
replied that the powder was- applled to the other end of the

, _
baby. We won the appeal. -

Another example for yon to savor, we.accumnlate
three 55 gallon drums of dirty oil'eaoh year fromhmachinery,
the same type of oil used inhyour oars; Our barrels of dirty
oil must-be handled and disposed of at great cost as a
hazardous waste, yet hundreds of local.garages in the State
of Vermont recycle their spent oil as heatlng fuel hAp-
parently, the s1ze of the company affects whether or not_a
material is hazardous or not. |

The point of thisklitany_is to demonstrate that
compliance with'our‘laws is not alwa?sha simple and preoiseA
task and violations may take.place that‘are not deserving'of
the measures proposed in- these guidelines.

The hnge variation in pOSSible fines, SSOO to’25
mllllon in Option 1, and $250 to 374 mllllon in Option 2, is
difficult to comprehend and very dlsturblng to small busi-
nesses whose total sales are often substantially 1ess than
the fines contemplated in eitherhproposal at even their mid—
leoel ranges. |

For example, a recordkeeping or reporting violation
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concérning pesticides could;inéur‘fines of $3,000 to $4,00d
per violation. Faiiure to navigate fhe complekitféof our Tax
Code could expose busineséeé fo fines ranging frdm!$3,000 to
68 million. The envirohmenﬁal cfime of knowing endangerment
by mishandling hazardous subétanées could fesult in a fine
stafting at $700,000 even if no bodily injuiy océurs.

lWe urge that mandatory fines~sh6uld notvbe.impésed
on an organization that has done évérything:reasonably
possible to prevent a crime.

| - We are concerned, hot because organizaﬁiqns that
float the'law‘would be puniShediunder the guidelinés; but
becausé prudent organizations that have taken'eV§r§
reasonable step to assure compliance Qith the law éoﬁld also
be severély punished.

A,substantiél complianpe‘prdgram shoﬁld rééeivé a
substantiél reductioﬁ in fihés; vThe presenﬁ préposal is
inadequate. )

Thirdly, we havedistinctiprobleﬁé with Qrospective
probation réquirements. We guestionithe'ability{ éraining,
and time available for the courts to run a'cqmmercial
entefprise'aé,proposed.

The Commission has not documented any past cases
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that wonld,have called for this type of over reaching and

strict supervision. A
i

]

Such restrictions will lead to.loss of jobs and the
eventual demise of manufactnriné COmpanies.h We can only‘
observe that the present system is operating effectively and
is extremely dangerous to suggest to:the courts a“radical
solution to a non-problem. As we say in Vermont, if it ain’t
broke, don’'t fix it. |

| We are also concerned about other problems arising
from probation.  We do not take issue per se w1th the concept
that courts should retain Jurlsdlctlon over an organlzatlon
that has not made full restitution or payment of the fine at
the time of sentencing. However, if a company has not ‘paid
its fine by the day of sentenc1ng, it is mandatory that it be
placed on probatlon The phenomena w1ll_oocur w;th some |
regularity since many times through noyfanlt ofjthemorganiza-
tion all victims will not have-been found or all_of}the olean

up can not have been completed by the sentencing date.

o . . : i
Additionally, the organization will haVe to

authorize funds for payment after learnlng at sentenc1ng the
exact amount to be paid.

What happens to the organization that appeals its
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conviction? Because of the potentiaily huge.finésAand.the
ﬁon-deductibility of restitution paid, NAM‘fofesées many

_ i
companies, both small and large, being placed in é!probation-’
ary,statﬁs for failing to péy such fineé and reéfithtion-
before the day of sentencing.‘.This'status could. last frém 1
to 5 yeérs and would have an abéolutely'deyastating impact on
the continued viability of a company. Cfeditiwould.dry up.
Suppliers would cease deliveriés and émpidyées would feel
insecure in their jobs. -

My foufth point deals_ﬁith'thé mandatory:restitu-
tion and the‘ability to dffset,it. The Commissiongs
propoéais go tdo far in adding situationslnot'speéifi¢a1ly ‘
authorized by law. |

Ih the case of an éccidentél spill, restoring water
quélityvby requifing restitution will prqbably cost h&ndreds
of thousands of dollars. We feel“there ié é difference
between restitution foi dn environmental accidént and thé
ability'to offset_this amdunt'égainst-the efehtual;penalﬁy.as

opposed to a situation where a defendant ié'unjustly enriched

by its criminal activity, such as acquiring’a'contract_by

bribery where an offset is not called‘fdr.

The doubling or trebling of the restitution loss at
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the final.finés will surely tax.the fin&nciai spability of
any compaﬁy.x To compound the-pfoblem avdéfendanﬁ who has
. : ) : : :

madekrestitution will not be allowed to offset the.amounts
spent in reétitution against the final finé;‘ |

In conélusion, we strongly_urge'the.Commission ﬁot
to forward ifs present recomﬁendations tofCongress, but to
reconsider its proposal in its entirety due ;o the ques-
tionable factual basis for its action. o

‘Changes in Federal criminal law during the past 5

years have presentéd a completely different‘factual'basis for

~Comparison purposes. The historical basis for estéblishing

guidelines for individual sentencingkis sorely.lacking for
the sentencing of organizatiohs. |

The Commission acknowledgesia deafth of data
regarding pfganizational-segténcing, but makes it; in qﬁote,
far more difficult to view past practices as representing any
kind of norm, end of quote;. |

ﬁo statistics exist showing the similarity.in
sentencing»ofganizations for the same,conducﬁ, noriare ﬁhere
any statisﬁics,demonstrating that the penalties for organiza-
tions are lower than they should be under the new inéreased-

penalties enacted in and since 1984. In fact, data under
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these new stétutes is just beginning to be collected, The

figures'that have been compiled show an increase in fines for
. ' . i

6rganizations, but do not reflect any jﬁdicial consensus -
approaching the pgnitive levels that‘thé Commissibn’s
guidelines would impose.

| Howeyer, if even a faéé of fhese~serious defects,

the Commission persists in taking some action. We urge that

lit issue non-binding, general policy statements; but only

{lafter a complete rewriting of'the'propQSal, taking into

consideration these criticisms;

This.procedure will be.most prudent in tﬁe'light of
thé meager;’non-representativé fecord and the effects that
statutory changes will have on future sentencing practibesf

We appreciate this opportunity to address NAM's

concerns to this Commission and I will be pleased to answer

any questions at this .time.

CHAIRMAN WILKINS: Thank you,'ﬂs. Church.
~Jim, are you going to.offer testimony?
MR. CARTY: No.

CHAIRMAN WILKINS: All right, Thank yoﬁ,'
Judge MacKinnon. | |

COMMISSIONER MacKINNON: Ms. Church, you Said‘that‘
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the small businesses were not representative?

MS. CHURCHE Well, the ceses that I have:been made

aware of were primarily cases that dealt with.mail!fraud, fly

by night corporations,,pornographic literature, similar
cases. They were what you might call extremely closely held

corporations that didn't'live‘very long;_

COMMISSIONER MecKINNON:.,Well, our efetistics show
that most of the casee involvihg cerperations.do involve |
small businesses. | |

MS. CHURCH: That’s what I agree_with, but wﬁen you
break it down it shows that it/s--I'Said it does iAvolve
Small busiﬁess ahd I'm saying it involves a very sﬁall
segment of small business.

COMMISSIONER MacKINNON; But we’re writing
guidelines for the peopie that'commii ﬁhe violations_and
these ere mainly small busineéses.. New we are_not‘exclusive
in that respect, but ﬁhey arthhe ones tﬁat are the largest
offenders, according to our statistics.

| How do &ou'cut that? |
Do‘you thiﬁk we dught to write tﬁem fof small corporations
and then a seperate one forAlarge cerporatiohsé

MS. CHURCH: No; I thinkethat’all.the_peﬁalties
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should be reviewed in the light'that mitigating circumstances

have not been applied to a sufficient degree. o

COMMISSIONER MacKINNON: of cburSe, we’'re nevef-
going to.get any better mix-of data than we have no& because
there aren’t just too many Fedefal.crimes that_in&olve
¢orporations in'a'year. They run about 3'or‘4 huﬁdred. That
isn’t going to ihcrease, I don’t think. |

So yourtargument could be made at‘any timé with
respect to corporate sentences‘oi«corpofate involveﬁent.

| MS. CHURCH: It is a difficult set éf guidelines to

be operating a business under, however, if you’re looking

that what the penalties are if some how or other your cbmpany

in all well meaningness slips up.

MR. CARTY: Judgé, can I make a‘poiﬁt, please?

COMMISSIONER MacKINNON: = Yes. E

MR. CARTY: I‘thiﬁk that what wé are tryiﬁg to get
oﬁ_our staﬁement.is the fact that you're_absolﬁtely right
there are fewer cases versus the indivi&uals i,meap by a
magnitude of hundreds énd you're nqt going to get ; lot more
cases, but you have differences in thaf since 1984}-there-

have been many statutes passed by the Congress which in-

creases the fines that businesses will face. ‘Those cases are
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just Coming to the courts bécausé; as you fééiize, there éréi
all'perspective; Sotit tékes a time to investigat?Athem.
| COMMISSIONER MacKINNON: We’re aware of éhat.
MR. CARTY: Okay.' Youalso.haveito realize if you
have such a few limited number of cases,ﬂobviously the system
that waé in place in fhe past was doing ifs:job; The,

American. business community realized'if‘they violated the law

they would be charged as 6riminals,'they wbuld finéd, and

they would be put in a situgtidn that would threaten their
business. I~think that accounts for why.you héve §ﬁch few
éases. | | o

I think that the Cémmission—-l personally think.
that the Commission has gone:much ﬁoo.faf}' Wheh I réadﬁthat
statute, the statﬁte talks abbut 99'perceﬁt of.thé timéA
individuals. I see.very-féw references'to'cérpdrations.

CHAIRMAN WILKINS: Helen?

COMMISSIONER CORROTHERS : Ms.AChurch,’you've.stafed
and indicéted 6n page 9!of your w;itten.testimony Fhat we
shoﬁld simply‘reéonsider the whole idea of the iss;ance of
guidelines'primarily due tq limited pééf practiéé_déta.f
You've maintained in fact that it’s not bquénvand we need

not fix it.
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I'd like to note that we’'ve also been presented
with(infdrmaﬁion that evidence éhoﬁs;‘andll'm quotiﬁgva
respondent, beyond a reasonable doubt, quote, fhat!the ievel
of illegal conduct by majdr American‘corpo;ations is high.
For example, in 1985, a study»of 500 leéding U.S.-industrial
coréorations revealed that nearly:twoéthirds wereiinvolvedvin
illeggi conduct. The opinion is préseﬂted that the high
level of illegal conduct ihdicateé that the wagon is broken;
that it's,a ciear indicétidn of under prosecution and under
deterrence. | | ' |

Now this mbrning, Prpféssbr Mayer cited étudies
fromVI guess 1949, 1979, 198é; 1955; éﬁd 1985, all of these
studies indicating a higﬁ level of criminal conduct.

I guess my questién is, does this inforﬁation havé
any impact on youf'opihion éonéérhihg wﬁether the wagon is
broken or ﬁhethérvthere is a ﬁeed.foi'guidelinésé

MS. CHﬁRCH:' I think I_shoﬁld refer back to wﬁat
Mr. Carty has juét said that there éré new statutes and new
penaltiés that'post date any.of’thé sﬁudies.that y;u afe
tefetring to.

CHAIRMAN WILKINS: Questions?

[Negative responses.]
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CHAIRMAN WILKINS:...Well,’let.mersay, we;ve‘alwaYS.
had an excellent»relationship wi;h NAM and I'm sur? we Qili
continue to have one. NAM.writes that these'propoéed
guideline§ are extremely harsh, punitive, unﬁarranted, place_;
many businesses on thé threshold of insolvency. |

Ms. Church and'Jim, the nexﬁ fime y;all:come,'I
wigh'you’d be a little more direct‘and not hold;baék,on your
opinioﬁs'abouf what you thiﬁk aboﬁt what we;re.doing;

[Laughter.]

MR. CARTY: We’ll try, Mr. Chairman.

CHAIRMAN WILKINS: Thank you very.much;'

Let me ask you this‘nbw; céanederai Jjudges put
corporations on probation'ﬁoday? | |

MR. CARTY: Yes,‘they éan5

'CHAIRMAN WILKINS: And if we wrote guidelines that

‘were non-binding that addressed this issue of corporate

érobation;Awould that be acceptablé.to NAM?'

MR. CARTY: Under the~pfésent circumsﬁanées,’we'd
think that would‘theflasﬁ.thiﬁg that you shduid doj lYou
should start'from scratch." | |

We think that it’s very important that the senten- -

ces being handed out by judgés under the new statutes'and I
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think7£hat you’ll have a much better factual.basis‘to‘
determine whether or‘not thére is any inconsisfency, that
: - . o
there is any pattern. ’
I think, you know, when you look at your statute
the obvious reason why tﬁe Congress created the Cbmmission
was that they felt that there was inconsistency;.that there

was no norm for the type of sentences that were being handed

out. Basically, they were talking about individuals. They

weren’t talking about corporations.

So I think in this.césevYOuvmust really ?aké a lot
more time than you have taken‘andvgather a lot moré_facts
before you go forward.

. CHAIRMAN WILKINS: . What if we wrote non-binding.
leicy statements, the judge_cén take or leave it‘ahd there
would be no aPpeal,.no one can tell him to do it? |

MR. CARTY: I understand that. Again;-

CHAIRMAN WILKINS; You wquld noﬁ_fa&or.that?

MR. CARTY: That is a last reéort.-.lf you feel--

CHAIRMAN ﬁILKiNS:{ What's the first feso;t then, do
nothing? |

MR. CARTY; Do nothing, restudy, wait for'an' 

appropriate period of time to discover the errors or the
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problems in the sentencing of corﬁorations.:-i don’t think
you have done that. | o ;_
i _

. Now, however, if you feel that it is necessary that
you have done it, then 1I'd say do it w1th general pr1nc1ples
and not with the mandatory guldelines. |

- CHAIRMAN WILKINS: That;s what.i said,.non-binding.

MR. CARTY: Yes. | -

CHAIRMAN WILKINS: Okay. 6f coutse, I don‘t know
how long;—ybu are right, we don’t have much data oﬁ these
cases since the major fraﬁd, but it’s not beeause we dingt
look for them. | 3

MR. CARTY: I underétand.

CHATRMAN WILKINS: It’s because they are juet-not
there aﬁd the question is do Qe wait.several yearefer 4 or 5
years out before we do anything or‘not.

MR. CARTY: Doesn’t that‘indicate to you that there
may not be a problem? |

CHAIRMAN WILKINS: No, it just means there hasn’t
been manybproseeuted. | !

MR. CARTY:' Butlgetting Back to Ms.‘Corrothers'

comment} it seems to me that all of these studies should have

been based upon indictments. If you don’t have an indict-
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ment; anyone can charge--anyone canvmake_upkallogationé. It
seems to me that if you have an indictment and youghave.'

‘ : , 4 : , P
prosecution, then you’ve got actual cases on whichgto base
those sfudies. I don’t thiﬁk they were based on indictments.
and proseoutions.. |

COMMISSIONER MacKINNON: Well, we’ve got 300 that
we're.basing it on. | : |

'COMMISSIONER CORROTHERS: And do you think that the
fine lévels back in those days_wére sufficient to make it
worthwhile for tho prosecutor ﬁo in fact prosecute? I:moan,

do you think that had any impact, the low level of fines.

authorized?

MR. CARTY: The prosecutor'has immense discretion

and I assume that the prosecutor looks at all the facts and

they come to the conciﬁsion thot‘a case is worthwhile or a
case is not worthwhile, obviously. Théy'have.to make a
judgement. You can’t prosecute every crime.that comes'down
the street. If you did, you couldn’t be using'thig courtroom
CHAIRMAN WILKINS: . Let me ask either one, Ms.
Church, assume there’s a corpofatioo; not yooro;»but one like

yours, that the four top vice presidents get together and
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through a decision making process they comment a ffaud iﬁ'the-
néme of the corporation that,amounfs'to-a gain of ?500,000‘to
the cbrpOration. What should the fine.léQel'be yo& think?

'MS. CHURCH: I don’t belié'{re thgt I’mr qualified to
.answerithat; (a) you‘haven't giVé thé parame£ers or thé size
of the cérporation, but if they have attempted to give--to
make a fraudulent act, then théy are vioiating.our baéic 
legai system and, of course; they éhould-be dealt wiﬁhtin the
courts. . |

CHAIRMAN WILKINS: We don’t even play;-ogr
guidelines don’t come into play ﬁntil.ihey go into;court'and
‘are convicted. 1In one_case.that'you_suggested that there was
an appeal and you won the appeal, I mean the guidelines would
Inevér apply. It’s only after convictibns.'.i'm just trying
to get an idea of what--this is what we éfe wrestling with.
What should that fine level be? You'‘ve got a half é.million,_
dollar fraud committed by a corporationvthatfs about the siie
of yours. ‘What do Qe do? | “

MS. CHURCH: Well, a half million dollar fraud
commitment to our corporation, we’d have to go out and borrow
the money and if we were not able to borrow the money because

we were on probation, I don’'t see howswe’d ever get off
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probation.

CHAIRMAN WILKINS: Okay. You just need more

|| information before you could suggest what the.le§e1 of fine

should be, and you're probably right.

Well, again, thank you very_mﬁch. We’ll see you in
the hallway, jim, and I'm sure we'li be-talkingtabout this.
We really appreciate the hard hittihg testimony that yog've
éiven us and I hope ybu understand the difficult responf‘
sibilities that we’re about. Thank yeu.very much. |

COMMISSIONER MacKINNON:A'Let-me ada something.

'CHAIRMAN WILKINS: Yes. |

COMMISSIONER MacKINNON; I'm nbt just exactly a
newcomer in this field. I've been--it’s 60 years since I
started working for what today is one the largest mutual
funds in the world and erentuallf was general'eoﬁnsel for it.

I've been a United'States Atterney, been on the
court for 20 years, and we know a lot about cerporate crime.
We're not--I'm not leglslatlng in the dark and we mlght know
even more than the National Manufacturers know abodt it.

I remember when the Natlenal Manufecturers was

,

first: elaborated and built up in 1932 and 1933--1933 actual—

ly. I know all about them.
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CHAIﬁMAN WILKINS: ' Thank you very much. We will
see you all. | | | ?

Assistant Administrator for Enforcement éf the -
Environmental Protection Agency, James Strock is here fo
testify. The Commission has worked closely with EPA in the
past, especially Mr. Paul Thompson and Bruce Bellon and we
look forward to continued codperation.'_

Thank you very much. We’d be glad to hear a
summary of your testimonyvand'any othef commenfs you wish to
make. _

[
STATEMENT OF MR. JAMES STROCK, ASSISTANT ADMINISTRATOR FOR
ENFORCEMENT, ENVIRONMENT PROTECTION AGENCY} ACCOMPANIED BY
MR. BRUCE BELLAN |
| - MR. STROCK: Thank you very much, Mr. Chairman. I
am_James Strock, Assistaht Administrator Enforcement at the
U.S. EPA and with me is Mr. Bruce Bellan, who is a continuing
expert in this field.

As you referred to, among the various Federai
reguiatory agencies, few, if any, have worked more?closely
than EPA in the developmént of sentencing guidelines, first,

for individual defendants, and then with regard to organiza-

tion defendants.
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We are particularly pleased to be following up. I

know that our Deputy Assistant Administrator for Criminal
. . i

Enforcement, Paul Thompson, testified before you on December

2nd in California.

' And we are also pleaged that environmental offenses
are one of the key types of crimes that ﬁhe Commission will
use to monitor application of the guidelines.

In furtherance of our cooperation in this area, we
have asked a staff representative of the Commission to attend
our agency’s National Criminal Enforcement Confereqce in
California next'month; And in particular, we hope!to
exchange further information onvthis.question.

Finally, I would add in a prefatory comment that
the agency has subﬁitted extensive written commeﬁts to the
Commission on February 9th.

I Qbﬁld like to say up front that the agency does
endorse the overall approaéh of the draft sentencing
guidélines and we recognize the tremendous complexity you
have in developing these corporate sanctions. |

We are particularly pleased again that environmen-

tal enforcement offenses represent one of the key indicators

you use in monitoring the progress in this area.
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We are very hopeful that the Commission will
continue to support the view that Federal courts should be
encouraged to use their probationary powers to caréfully
structure conditions in this area to guaranteelfuture"
compliance both by the offender in question and with a strong
deterrent message to other members of the regulatory com-
munity.

And, also, we are hgpeful that through apprépriate
forms of restitution, community service, and other remedial‘

measures, probation will also serve to rectify the-harm

i
i

caused'by criminal wrongdoing.

At the same time, there are several aspects of the
proposed guidelines that we would ask éonsideration for
modifiéation prior to submittal to the Congress.

I would like to focus at this time onrseveral
specific areas. Two areas which require--well, the first
would be reference to restitution and remedial orders in the
forms of community service.

The present proposal for Federal judges under the

guidelines to issue restitution and remedial orders raises

the concern that it does not appear that judges would be

bound by EPA procedures and policies goﬁerning response to
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remedial need.
Nationwide we have seen sentencing judges getting
: i
directly involved, rolling up their sleeves to fixgenviron-
mental problems. Our concern would be that remedial orders
might inadvertentlylimpose limits on civil and administrative
remedies that EPA could be able to obtain.

Likewise, the guideline section dealing with.
restitution only indirectly requires that the coﬁrt diséiose
to both tﬁe attorney for the Government and defendant matters
pérﬁaining.to restitution.

Similérly, the secﬁions concerning remedial orders
and community service, both of which coﬁld as a practical
matter be. far more comprehensive than a restitﬁtion order,‘
include no reqﬁirement either directly ér_indirectly of
review and input from the Government concerning the scope of
potential remedial orders.

The agency recommends that the procedures for

ordering restitution and/or remedial measures be amended

P
pursuant to Chapter 6 of the Sentencing Guidelines 'now in

effect which sets out a process for the Government and
defense to make known to the court their positions with

respect to sentencing factors.
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Restitﬁtion matters and remédial meésures aimed at

rectifying envirénmental harm énd protecting-publiq safety_‘
- : i

and compliance plans intended to prevent organiiational

recidivism are of a nature, especially in the»environmental

areﬁa, to warrant adoption of‘such procedurés in the sentenc-

ing of organizationvdefendants.

Thé second area where Government input is nécessaryv
relates to the structure and adherence to court ordered
compliance'pians and audits.

The agency endorses thé concept set up in thé
probation section of requifing_compliénce plans‘asga condi-
ﬁionrof‘prqbation to increase the likelihood df.future
compliance with the_law;-

. Howevér, thé agency WOuld again urge the Cohmission>
to adopt procédufes.perhaps similar-to;those in.Chapter 6 of
the existiﬁg guidelines which allow the agenéy, through
Government Counsel, to apply i#s expertise to bbth'evalﬁating
thé plans and audits and assessing adherence to thgm in the
future. §

This will assure fhat'plans thaﬁ do not receive

judicial certification when the plan or audit recommendations

might otherwise be inconsistent with applicable statutory or
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regulatory requirements. We &ould aleo urge that the
State environmental authoriﬁies be involved in thie process
as well.

'Finally, there are three areas which'in the
ageney’s judgmeht should be expanded because of their effect
on the scope of remediel_order and commﬁnity Service.

First, the commentary to the section dealing with

remedial orders limits the purpose of such orders to prevent-

.ing future harm to victims. - This could well be too narrow a

focus. .

A remediel order shouid be able to requiée that the
harm -already caused by a violation beveorrected in addition
to eliminating or reducingvpossible future harm.

Thus, for.example, in the hazardous.wéste'context,
the eourt ehould be able_to order that‘all waste already
iﬁproperly disposed of be cleaned up‘withoutimaking a
determination that such a waste necessary createe the

~Second, the commentary to the community service
section Etatesethat such service as a means of p:eveﬁtative-

or corrective action must be, quote, directly related to the

offense, end quote, and offers the example of'research to
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develop new anti-pollution or clean up techniques related to
the underlying emphasis instant offense. -
. ¢

The agency understands that the Commission’s

concern that community service not be a vehicle for compul-

sory, unstructured, or standardless do good deeds conceived

by.a court, defendant, or Government is a real concern.
Howéver, we urge some édditional consideration
because in the environmental réaim one type of environméntal
violation can have multi-various consequences. “
For example, a pesticide violation in thg food
chain could well have an affect all the Qay up to infants who
are breast fed by mothers who consumed contaminated foods. -
~ Accordingly, Qe recommend that the present more-
narrow'conceptvbf_relatedness 1anguage.be'expanded and
perhaps reworded to stéte that'commuﬁity service:be rélated
to, quote, thé nature and ciréumstances of the offénse.
Third, there is a need to recognize in guidelines:
or in commentary that trust funds constitute an apprbpriate
form of remedial relief. |
The agency believes it is important that a sentenc-

ing court be made aware that the harm inflicted with

reference to an environmental offense may well extend beyond
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that which is presently understood or correctable.

In these situations, the guidelines shou}d specifi--

. _ ; i

cally advise a sentencing court to consider the foémation of
a tfust fund of a similar future reaching device to allow
potential correction of future ills not immediately ascer-
tainable. |

And I might add, this is a very common part-éf -

various environmental statutes already in the sense that, for

'éxample, supér fund has very clear language that limits fhe

potential of releases oh coverage not to sue to méke sﬁre
that future releases or consequenceé not now underétood cah
be taken into effect.

Lastly, two final recommendations concerning fine
calculations; the agency, as we ind;catéd in-our written
comments, does not strongly prefer one fine option over the
other. |

Other either option fines Qill be greatly in-
creased. The agency in addition-aftachesvgreater importance
to probation and restitution and remedial drders ii the
sentencing process.

At the same time, we would offer two comments. We

believe that the final fine calculation formula should




ddh

10
11
12
13
14
15
16

17

18

19

20

21

22

MILLER REPORTING CO., INC.

507 C Street, N.E. -

. Washington, D.C. 20002

(202) 546-6666

61

provide far‘the doubling of fine amounts for.second of-
fenders. This would be consistent with criminal.panalﬁy‘
provisions in existing environmental sfatutes admiﬁistered by
the ageacy.

Secondly,‘we urge that the concept of pecuniary
gain also.be expanded. Under both fine options presently
offered by the Commission the pecuniary gain is to be
factored into the fine formula. What this appears to.

envision is the prototype of illegal sales where one fines

‘illegal profits or explicit gross gain even if no profits can

i
i

be demonstrated.

The difficulty for us is .that in the environmental'
field there is the.concept of economic benéfits throughbut
our statutes for non-compliers, which gives them a harder to
quantify but very clear competitive advantage from delayed or
avoided cdmpliance. Thia concept is also familiar in the
health and safety statutes, consumer product safety statutes
as well.

So those are my prepared comments and I &ould be -
pleased to answer with M;. Bellan any questions you might
have at this time. | |

- CHAIRMAN WILKINS: Thank you very much.
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Judge MacKinnon?
'COMMISSIONER MacKINNON: You said that community
. . . : i

service should be restricted to more or less the néture of
the offense and the circumstances involved.

Don’t you think it ought to also be used as a
puhishment in some cases?

i mean we can’t write it for you.alone.A

MR. STROCK: Well, Judge, unlike others, I will
certainly defer to your wisdom and experience without
guestion. |

Our concern is, and we find this in otheé areas,
for example, penalty mitigation policy both administrative
and judicial, that we in those cases for statutory reasons
and here for prudential reasons believe there should be a
néxus.between the violation and the serviée that follows
partly because in the environmental area, being a newer area
than most, and one that by necessity expands over a series of
ekisting éreas of endeavor, there is ffankly a need for an
educational function as well and we would hope thaé that
would be.served.at the same time as the other functions are

being served.

COMMISSIONER MacKINNON: Well, offenses vary so.
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much. It seems to me that that is going to be a hard

objective to accomplish. If you‘re going to restrict it to
~ i

the nature and circumstances'of the offense; commuﬁity

service, that’s an awfully close restriction.

MR. STROCK: Judge, I’'d appreciate the opportunity
to wo:k further with you on that because I believe it could
be somewhat of a question of a matter of definition. I would
think_there.well could be a number of forms of cémmuﬁity
service that we could envision and_provide examples of fhat
would be meeting both our needs, particularly again iﬁ the
education type realm where we have done some work élready.

COMMISSIONER MacKINNON: You've also said about
creating a trust fund for future offenses. 1Isn’'t tha£ morev
or less a civil function? 1Isn’t that a little hard to work

into a criminal case?

MR. STROCK: 1It’'s one we’'ve had to do by necessity

and there is precedent for it given the nature of the harms

that take place because the fact is it is simply toé dif-
| | |

ficult at times otherwise to fight between two competing

interest; one is the interest of the criminal system in

having'a,clearly'defined hopefully somewhat rapid édjudica—‘

tion of responsibility combined with the fact that in many of
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these violations it can_take quite a long time to get the
full scope of damage properly assessed. And this ?trikes us
és a good way to balance those competing cOnsideraéions.

MR. BELLAN: If I may, in our written comments I
actually provided two or three examples of environmental

trusts and I wanted to set those out because that only

required two paragraphs in the orders of probation to

‘establish these trust funds. They are not cumbersome to

establish. Basically, setting aside a ce:tain amount for the
purpose of the trust fund, appointing a trustee, and setting
forth the purpose of the trust. And as you will sée in‘our
written comménté, that there was not a complex procedure.

COMMISSIONER MacKINNON: I have.another question
which doesn’t cover your testimony, but gets to somé of my
background and experience.

I was wondering what you’re doing with these mine

dumps that are a hundred years old that have a lot ofbcyanide

'in them and things'of that character? They are all strung

out thfough the mountains in my home--former home State of
Colorado.
MR. STROCK: Mine too.

COMMISSIONER MacKINNON: And I wonder what you do
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with them?

MR. STROCK: Well, a couple of things. %s you
would know-- |

COMMISSIONER MacKINNON: They don’t involve any
present crime, do they, or don’t they?

MR. STROCK: No, ﬁot usually.

The mining sites present some very difficult
jurisdictioﬁal questions for the Government as well as actual
clean up questions.

At the present time,'EPA is involved in a number of
sites in your home State of Colorado.  Generally, gnce the
risk is assessed, because sometimes these sites are located
far away from existing commuﬁities, then work does begin as
with ahy other sife.

The potential though for criminal liability is
usually very limited because the activities which led to the
contamination are in many cases'at beét were not illegal in
any way at the time they occurfed. So those preseqf a

_ _ |
COMMISSIONER MacKINNON: Are you doing anythington

them?

MR. STROCK: Yes._




ddh

10

11

12

13

14

15

16

17

18

19

20

21

22

MILLER REPORTING CO., INC.

507 C Street, N.E.
Washington, D.C. 20002
(202) 546-6666

66

COMMISSIONER MacKINNON: Thanks.

MR. STROCK: I have worked on both sides;of those.
COMMISSIONER MacKINNON: Thank you. ‘

:MR. STROCK: Thank you.

CHAIRMAN WILKINS: Commissioner Corrothers?

COMMISSIONER CORROTHERS: I just have a comment,

not really a question.  The comment is included in the

written response that savings are a major motivation for

environmental offenses.

MR. STROCK: Yes.

i

COMMISSIONER CORROTHERS: And I would siﬁpl? like
to thank you for cailing our attention to the fact that our
draftiguidelines do not reflect the cost savings as a
economic gain. I think we will be looking at that.

MR. STROCK: Thank you for emphasizing that,
Commissioner; and I would pérticularly draw your attention to
Section 120 of thé Clean Air Act that lays out in a very
succinct form one approach the agency has taken. ;

Also, I would‘suggest that in the variou; penalty
policies, some based on statutory language, others not, that

that factor is explicitly taken into account across the

board. It is absolutely essential in the environmental area.
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COMMISSIONER CORROTHERS: Thank you.
CHAIRMAN WILKINS: C@mmissioner Nagel? i

COMMISSIONER NAGEL: Yes, yoﬁ made referénce in
both_your written and your oral statement to a concern for
our propbsed tying of community service to a direct relation-
ship with the instant offense.

And the concern that prompted us to do that was
voiced earlier, I think probably 2 or 3 years ago, at éublic
hearings by the both the Anti-Trust Division and I think EPA
where in previous cases the sentencés was either a:rodeo or
setting of an endowed charity university in an environmental
case, et cetera.

As I recall, the problem expressed was that such a
sentence resulted in aimost honor being bestowed upon the
defendant rather than a punitive sanétion. And SO we were
encouraged to try to formulate a community service provision
that would not permit that to occur. And yet, I am sym-
pathetic to your pqint.

Is there some way you see that we could éo both, or
is that really hot a major concern anymore? Is that§someth-v

ing that was so uﬁusual, the rodeo; the endowed charity, that

we really need not to response to that, or perhaps we
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1 ovefreacted? Could you comment on that?
. 2 _ MR. STROCK: No, I think the answer is clearly it
3 |is a very important concern and particularly in a érogram
4 ||that is so decentralized as much of environmental enforcement
5 ||is, it is very important that strong and clear signalé be
6 ||sent.
7 Clearly, again,‘if the nexus bécomes too at-
8 | tenuated, you could have the perverse effects you mentioned
9 jland I would again suggest we work rapidlyvﬁith the same
10 ||problem in penalty mitigation situations. A.
. 11 What I would propose to do, if it's agreéable to

12 | the Commissioners, is to work with you and provide specific
- 13 ||examples for your consideration you mighﬁ include in your

14 | next draft.

15 ' COMMISSIONER NAGEL: In addition, it would be

16 |helpful if you would actually propose some alternative to
17 language'to tﬁat which we used to wrestle with the same
18 ||problem because I think we share the concern, it’s;just we
19 ||need to find an appropriate solution.. |
... 20 | MR. STROCK: Thank you. We will do so.
""" 21 'COMMISSIONER NAGEL: Thank you.

22 : CHAIRMAN WILKINS: Thank you both.
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MR. STROCK: Thank you and I appreciate your

patience with my cold as well.

CHAIRMAN WILKINS: You wrote me a letterAa couple

|of weeks ago and I am replying today. I just want to let you

know, it’s been several weeks, but I have been doing some
other things.

Thank you very much.

Our next witness is Joe E. diGenova, practicing
attorney_with Bishop, Cook, Purcell, and Reynolds heré in the

District. Joe is the chairman of Defense Attorney‘s Advisory

Group on Organizational Sanctions, which the Commission put

together a few months ago, ahd I would might add that this
group, under Mr. diGenova's leadership, worked tirelessly and
provided a great deal of assistance to the Commission without
any compensation.

And we are indebted to you.and your group, Mr.
diGenova, and we look forward to your téstimony today.
STATEIENT OF MR. JOSEPH E._ diGENOVA, DEFENSE ATTOMY’S
ADVISORY GROUP ON ORGANIZATIONAL SANCTIONS |
MR. diGENOVA:  Thank you, Mr. Chairman, members of

the Commission. I am pleased to be here this morning{

As I indicated in my written statement, I obviously
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do so in a representativé capacity on behalf of the other
members of the Attorney Working Group wﬁo‘labdred ﬁor 9
months to try and make written recommendations to ﬁhe
Commissiqn in an area which when we began our process we
thoﬁght would be relatively simple and when we ended ouf
process we realized it was anything but.

| We are, therefore, sympathetic to what the Commis- -
sion has gone through and is sympathetic with the product it
has produced as a result of its own labors in this'sometimeé
rather drought ridden vineyard.

- As noted, the Attorney’s Working Group'sgrecommen-
datipns to you say far better than I could in any form of
reconstituted testimony what we believed and what we believe
now to be a proper and recognizable theoretical basis for
proceeding in the afea of organizational sanctions, par-
ﬁicularly_in the absence of sufficient, empirical data on the
subject, a matter which has been discussed somewhat this
morning both pro and con.

Rather than discuss in greater detail th; specific
findings and recommendations, Which I am delighted to respond

to questions about, however, I think it more appropriate that

focus be placed on what we believe to be the most important
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part of this process and that is the questioh of whether or
not there exists a sufficient historical and factual basis
!

upon which to base organizational sanctions at this time.

And I am well aware of the exchange which has already

| occurred this morning between Judge MacKinnon and others of

fhe.panel with other witnessesi

We have recommended in our lettei of May 19th,
quete, that the Commission for the tiﬁe being promulgate
flexible policy statements rather than rigid and binding
guidelines. :

We do not recommend that the Commission éo nothing.
Let me make that clear at this point. Let me digress by just
saying that we believe that there ought to be--ultimately
there ought to be guidelines. We do nof have any doubt about
that. The question of»how you get to that point is‘another
matter and werare'eXtremelyvsympafhetic‘to the plight in
which the Commission finds itseif with an apparent mandate to
do something in this area, but with, also, I thinké good
faith concerns expressed by reasonableApeople to ig about
whether or not there is a base to do,that and whether or not

by waiting a reasonable period.of time some additional data

can be accumulated which would be helpful, not necessarily
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dispositive, but nonetheless helpful through the‘passage of
time. :

We particularly waht to emphasize--end'I!am going
to be very brief so that we can have an exchange on this--
that we take great comfort in the fact that the Commission
did an extensive amount of research in dealing with in--
dividual guidelines obviously because there were more cases
available to deal with and much more te study.

We also are confronted-with the new historical
reality which is that only recently has Congress enacted new

legislation upping fine levels which answer Commissioner

||Corrothers’ question earlier of why prosecutors didn't

approach these cases in the first place historically, because
it wasn’t worth the candle.

I, like Judge MacKinnon,.have been a prosecutor, a
United States Attorney, an Assietant United States Attorney.
I have worked for an Attorney General. I have investigated
corporations. I have investigated them as a Chief Counsel of
the Committee in the United States Senate and I ha;e
represented them in private practice.

I tend to take the view that as a group in our

society, corporations are an extraordinarily law abiding
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group of citizens. I tend to disagree rather markedly with
the description of them presented by ProfeésoilMaY?r earlier
here today.which seems to draw out a litany of stuaies, none
of whiCh, I might add, for my:knowledge, are based oh the
notion of convictions, but rather the anéiysis of éoiporate
data and then a judgment and an opinion being rendered as to
whether or not that data describes these individuals as
éngaged ih illegal conduct.

I think to promulgate guidelines on the basis of
that kind of, for want of a better word, misinformgtion,
disinformation, I think would be extremely unwise;and I
applaud the Commission for not having done so. And I assume
obvioﬁsly that it wiil not do so in the future because to do
so, I think, would be a mistake.

| I think that any responsible person from the

outside looking at the extremely difficult job that the

Commission has would say that it has obviously made a noble

{jeffort in this preliminary draft of organizational 'sanctions.

But I continue to return to the notion that I
think--and the other members of the Working Group agree with
me and they are both former prosecutors and long time defense

attorneys, corporate representatives, we have some people who
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actually teach in law schools in that group and who take a
different view of it philosophically-—nonetheless,;We all
: i
came to a consensus positipn that we felt we needeé more
information and we felt that the Commission could benefit
from even a window of opportunity of a couple of years
dealing with these massive new fine levels that are now
available to Federal prosecutors.

Wevonly have to look atADrexel Burnham Lambeer;s
predicament as of today to see exactly what the ultimate
consequences of massive fines can be to any organi;ation good
or bad. Drexel Burnham obviously déserved what it{got.

The number of companies that find themselves in
that position, however, I think aré few in number. And I
think what we need to do and what we are recommending
respectfully to the Commission today. is that the Commission
do take--walk that extra mile for that camel at thé end, that
it take some additional time to look at some new data being
generaﬁed with these massive new fines that afe now available
to Federal prosecutors so that it can have somethiég more
akin to a réasonable.empirical basis upon which to base

fines.

I will tell you that I blanched when I read that
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374 million dollar figure in Option 2. It really is a

corker. I have to admit. I had notions of--from old tax
S

studies of things being confiscatory and perhaps excessive

under the Eight Amendment, cruel and unusual punishment

clause and the excessive fines clause. But notwithstanding

that, 'I understand and we do as a group understand the

necessity for the Commission to address this area and to
eventually promulgate very serious fine levels beyond
restitution. | |

| We would only hope, however, that the Commission,
although we know it wants to move and it has obvio&sly
demonstrated a willingness to move as quickly as it can and
indeed responsibly, as it has, wait a little bit longer, take
a little bit more time, ailow these new fine statutes since
‘84 and thereafter to be used by prosecutors. Let’s see the
kinds of corporations that are convioted. Let’'s see how many
co;porate officials along with those corporations are
convicted in those cases and do some compérisons. 'And then
let’s try to get a better view of what reasonable %ines might
look liko for both the Scavlow [ph.] corporatioﬁ, the

criminal enterprise, which exists for no other reason other

than to commit crime and make illegal profits, or the good
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law abiding corporation which does voluntary disclosuré, has
compliance programs, educates its employées, punishes'those
_ i
who break the law, and decides that it wants to do%what it
shouldAdo is good for society.
. I think a little bit more'time isn’t going to hurt

and I'm delighted to answer any questions, Mr. Chairman.

CHAIRMAN‘WILKINS: Thank you very much.

Judge MacKinnon? |

COMMISSIONER MacKINNON: What were the details of
any fine leveled against Drexel Buinham; do you knqw that?

MR. diGENOVA: That was.an agreed upon disposition,
Your Honor. There-were multiple counts under the new Federal
éfatutes. I think ultimate fine, I think, is 625 million. I
éouid be wrong. It could be 650. |

They agreed to multiple mail fraud counts in
exchange for the Government dropping RICO , which would have
léd ultimately probably to the forfeiture’of the enterprise,'
which was Drexel Burnham Laﬁbeer,_the enterpriée as defined
in the infofmation to which they pled. |
But the Government agreed not to use RICO . Of

course, the senior corporate entity has filed for bankruptcy.

So I think ultimately the RICO occurred without RICO .
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COMMISSIONER MacKINNON: That’s a big fine, of
course, it’s a mirror pittance so far as the magni@ude of the
operations that they were engaged in.

MR. diGENOVA: I think you will find no friends in
our group.with regards to the methodology employed by some of
the people at Drexel.Burnhaﬁ Lambeer, Your Honor. o

COMMISSIONER MacKINNON: In getting to an in-
diyidual comparison, wasn’t Bolsky’s [ph.] fihe around 300

million dollars, or the restitution that he gave?

MR. diGENOVA: It was substantial, Your Honor. I

don’t remember the specifics of Mr. Bolsky [ph.], but, ‘as you

know, he entered into a plea agreement the Government, did a
pretty good job in terms allegedly of cooperating and has,
from whicﬁ some cases have come. But his fine was substan-
tial in restitution, yes, Your Honor.

COMMISSIONER MacKINNON: Three hundred million

stuck in my mind.

MR. diGENOVA: I think you may be right,‘sir..

t
V

COMMISSIONER MacKINNON: Or more.
MR. diGENOVA: Yes. But he had a lot left over, I
understand, as well--

COMMISSIONER MacKINNON: Yes, I think so.
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CHAIRMAN WILKINS: Commission Corrothers?

COMMISSIONER CORROTHERS: I would just l%ke to
thank you for your work that you’ve done on behalf!of the
Commission as Chair of the Attorney Working Group to bring us
recommendations in this area.

It requires a great commitment of both time aﬁd
effort and we appreciate it.

MR. diGENOVA: I thank my partners for allowing me
to do it, Commissioner Corrothers.

CHAIRMAN WILKINS: Cqmmissioner Nagel? .

COMMISSIONER NAGEL: I want to start by échoing the
same sentiment, Mr. diGenova. You have not only been an-
enormous help to the Commission in the context of organiza-
tional sanctions, but you have been with us from the beginn- -
ing and that came after your own experience on the D.C.. |
Sentencing Commission and you were kind enough to share with
us your experience there. And I would like to take this
opportunity to thank you again..

i
Let me ask you a question that comes out of your

‘testimony and somewhat out of your written statement and in

part it follows up on some testimony by the people from NAM

this morning.
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It turns out that I think there is a slight
mischaracterization about the use of paét_sentenci?g practice
data. In the individual context, as you recall, wé examined
a sample of data on 10,000 cases for which we actually.
augmented data initially collected on 40,000, but that,
nonetheless, was a sample.

Iﬁ the context of the organizational sentencing
practices of the past, we actually did better than that
because we took the full population of cases. Because there
were a smaller number by definition, we didn’t takg a sample.
We.actually studied all of the decisions. |

And so statistically, those data are actually more
reliable than the sampling. That aside, those'data are based
on pre-guideline periods és were the individual data and on
pre-Congreésional changes in the fine levels.

And from thét perspective they are just as useful
to the Commission as were the individual data. |

The question then is, what kinds of new data would
you think would be informative to the Commission iA that you
urge us to sort_of, as you say, go the extra mile? What kind

of data would we collect to help us determine what normative-

ly should be sentences for corporations?
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I think NAM may be correct in pointing to the fact

that disparity may not be the key issue when you are looking

at organizational sanctions. And I think the public percep-

tion, if you look at public opinion data, which Professor
Mayer made reference to, is not really that disparity is the
key issue, but rather some perception about leniency,
insufficient fines, ét cetera.

So if we’'re not looking to disparity, but rather
we'fe looking tO'inédeqﬁacy, what kind of data are we.going
to get now that will somehow tell us ultimately whgt those
fine levels should be? |

" And that’s the prpblem I have with the call for
more time based on.more data. I don’t know what the data are
going to tell us. | |

MR. diGENOVA: Commissioner Nagel, I think the
answer to that is‘something which I have said about
guidelines in geheral. And it is this, when I was the United
States Attorney over a 5 year period, I was perfectly
satisfied with the sentencing that was going on inéthis
courthouse, whéther'it was fines or prison terms. And the

reason was very simple. Congress had enacted new laws, all

kinds of new statutes that Federal prosecutors didn’t have 25
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years ago.

- You could go in any prosecutor’s office a number of
1

years ago and the number of statutes he or she had available

were literally miniscrule. Today they are legent.

During that period of timé before individual
guidelines, sentencing in white collar criminal cases, which
is what the guidelines were all about, everybody scfeaming
and yelling that white collar criminals weren’t getting
enough time, the sentences in this courthouse and around the
country weré, as far as I was.concerned, were terr%fic.
People who should be getting slam dunked were getting siam
dunkéd. People who weren’t, weren't. Corpdrations, you
couldn'ﬁ get them because you didn’t have enough money to
fine them. The fine structure simply wasn’t worth the candle
to go prosecute the corporation unless you could throw it
into a package and do it.

We learned a lot during that period of time about

what judges were willing to do when they had--when:

: !
prosecutors had legal tools and sentencing awareness, for

want of a better word, was being imposed upon Federal judges
around the country.

I was very happy with white collar crime sentences.
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Drug sentences could have been a little better, but that’s--
Congress has seen fit that now is improved even better than
: i

what it ought to be. '

| With regard to corporate sentencing or organiza-
tional sentencing, I find myself in a position of saying I am
quite sure thaﬁ if given a year or 2 with ne& fine struc-
tures, the Commission will find that Federal judges will
impose severe sentences where requifed, given some guidance

from the Commission in policy statement about what it wants

to look for and what it expects, that where law permits it,

vrestitution for Organizations will be what it shouid, given

the public awareness of this isSue, given the sensitivity of
the Federal bench to the way people look at the way they do
their jobs.

I think that just as we learned that individual
sentencing can improve, pre-guideline, and it certainly_did.
There is ho question about that—-thét the same thing will
happen and that you will in fact get a base of information.
wWhat kind of information? The level of fines, tﬁeikinds of
restitution creative or otherwise that judges deem ap-
propriate.v

And, if the Commission were to go so far as to
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require a supervisory probation, which I think respectfully

is extremely unwise, given the incredible workload:that
! ' i

Federal judges have and the aversion of the Departﬁent of
Justice, I might add, to using masters in view of its own
policy stateﬁents against the use of masters and their
refusal indee@ to agree that masters are even legal'pedple in
the court system, I think that would be thrusting upon the
Federal judic&a;y at this time too much.

I wPuld like to give Federal judges a chance over

the next yearfor two to sentence some corporations-under
- i
guidance from the Commission by way of policy statements.
' _ v

Again, I am not saying that the Commission should do nothing.

I do not agrée with that. I think the Commission should do
-

something.
I tbink it should say what it thinks judges ought

to do in thisiarea, but I really believe that the empirical
: !
base needs to be built a little bit and I think the Commis-

sion can learn from that. Now it may not be the kind of data
|

that the Commission will say, "Well, that’s dispositive and

it tells us what we ought to do." I don’t see how, however,
i : '

it can be anything less than informative.

Now‘that‘may be overly simplistic and it may not
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even answer as well as you would like the question you have
asked, which is a good one a fair one. Maybe much;of what I
feel about this is visceral because I learned how federal
judges learned pre-guideline about sentencing.white collar
criminals. They learned from United States Attorneys telling
them that they wanted sentences. They learned from
newspapers telling them they wanted sentences in these cases.
And they learned that economic crime had consequences beyond
that of what might have been immediately discernable to the
average Federal‘judge. ‘

I think in the case of sentencing organiéations you
will the same thing. And the Commission might very well
learn something from the behavior of Federal judges during
this training period, to call it a training period, when the
Commission gives them policy guidance.

'You know and I know that some judges will fight
that guidance because they do not like gﬁidelines at all and
they will not fbllow it. Others will follow it} t@ey will
use it, they will try to be creative with it withié the
bounds of the law, given their limited power, and théy will

try to use them and to assist the Commission in its work.

I just, I guess viscerally looking at the record,
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feel I would like to have more than 300 and some cases to

1ook at before I write fines going up to 374 million dollars

a count.
'COMMISSIONER NAGEL: Thank you.
CHAIRMAN WILKINS: Commissioner
COMMISSIONER SALTZBURG: i have
One of them, Joe, is just to clarify your
National Association of Manufacturers.
Not everybody has had a chance,
to read your testimony. We all did. But
it, to say that your recommendatién, that
Commission is not to do nothing? It'é to

policy statements that would urge courts,

Saltzburg?
got two questions.

testimony versus

sitting out there,
it’s fair, isn't
your groﬁp to the

issue non-binding

as I understand it,

is this a fair statemeht, to impose upon corporations--all

corporations and organizations convicted of criminal ac-

tivity, one, the full cost of the--in terms of gain or loss

of the illegal behavior, plus restitution, plus an enhance-

ment if it’s an environmental or other case in which non-

i

pecuniary losses or gains are not adequately reflected in the

pecuniary numbers?
MR. diGENOVA: Yes.

COMMISSIONER SALTZBURG: And to

leave to U.S.
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Aftorneys, as you put it--this is a foliow-up-—the argument
that in some instances that even ought to be incre?sed. The
judges.ought to go higher because of problems of détecting
and punishing certain kinds of behavior.

MR. diGENOVA: Yés.

COMMISSIONER SALTZBURG: Let me ask you one other
question, if I can, and this is based on your experience when
youkwere U.S. Attorney because it’s one that has bothered a

lot of people who have put forward proposals for the Depart-

ment, and that is, right now, as a number of people probably

point out in their written statements, any corporation can be

held responsible‘virtually for any act of its agents even
where it has.pélicies in place that prohibit the very act
that the agents have committed, and even where they have made
efforts to police.

A number of proposals, includihg the one by you
group, suggested that tﬁeré ought to be understandably some
reduction in punishment where cqrporations héve'policies and
do police. |

The question I have is, did you give any thought

when you were U.S. Attorney or have you given any sense to

whether the Department of Justice or the Department of
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Defense;, or both, and EPA ought to have some policieé in
place as to whom they ought to prosecﬁte, I mean; when they
: i _

ought to go after a corporation as opposed to indiéiduals?

MR. diGENOQVA: Yes, I do. I did then and I have
since for different reasons. |

I do think there ought to be guidelines for that.
I thiﬁk the Depértment-of Justice and all Federal agencies
should not be frightened. I’'m not talking about sentencing
guidelineé. I'm talking about prosecutiqh and enforcement
guidelines. '

I don’t think the bepartment of Justiée éught to be

frightened about prosecutive gﬁidelines. We had them. We

_ had them internally, when I was United States Attorney.

Before I was United States Attorney, there were guidelines.

Guidelines internally for prosecﬁtion and in
determining when an organization should be held accountable,
I think are very important.

v i think that the Department, for examplé{ ought to
have infernal guidelines for judging the culpabiliéy of an
organization pre-indictment in making that decision.

If an organization, for example--and I want to talk

about debarment for a minute. If I forget, I respectfully
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request that somebody remind me. If an organization spends a
lot of time and money on prevehtion, on.education,fon good

i _
faith policy, they have programs to advise their eﬁployees
about what new regulations are, as was testified earlier to
by Earlyn Church about the seven engineers who spend their
time filling out forms and dealing with compliance, if
companies do that and they are not criminal enterprises, in
other words, they are not.set up merely to commit crimes, and
they have sharéholders.either cloéely held or publicly held,
and they do business, whether they are on a stock gxchange or
not; some consideration must, and I underscore "muét" as a
matter of fundaméntal fairness, giﬁen imputed liability,
gi?en_the.fact.thét corporate criminal liability is almost
automatic regardless of the level of the employee, regardless
legallj whether or not the corporation has in féct done all
these godd‘things, as a matter of prosecutorial discretion,
tﬁe Department, particular}y now, givén what I beiieve to be
not the Commission’s level oE fines, but the potentially
confiscatory and excessive ievels of fines that ar; poten-
tially legally available to a court now, regardless of

guidelines, the Department of Justice owes it to the American

business community to establish internal guidelines which say
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if you do these things, and I'1ll say within the complete
discretion of the Department’of Justice to determine whether-
_ : j
or not it is.good faith, you do X, Y, and Z, you héve done X,
Y, and Z, we’'re going to give you a pass under certain
éircumstances and we can define thoSe'andvtalk about those
and they will become as difficult as writing the guidelines
themselves. |

I think if you do not do that you are going to run
into such issues as fundamenﬁal unféirness, given the levels
of fines that are now available that I think you run the risk
of having Congress take a second look at.the wholeiprocess,
not theiguideiines, but fines, everything.

The Department owes it to itself to do that. .it's
a fair thing to do. Not all the corporations who run
bﬁsinesses in this country are criminals, contrary to what

you may have heard earlier today.

I think it is just the opposite. I think the

‘corporations in this country do a tremendous job. ‘I think

i
they try to be law abiding. They try to educate their
employees.  They are‘obviously bad actors. We see them
everyday, particularly in the environmental area.

But the Department needs to pay attention to that

/
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difference between good actors and bad actors and people who.
are in the business and running corporations with thousands
of employees need to be treated fairly because chances are we

are all going to decide eventually that they do make some

‘sdrt of contribution to the society by employing people,

paying taxes, and producing a good product perhaps once in a
while that some of us buy, use, or hope that our armed forces
buy and use.

I am not suggesting that scaflaws get away with
anything. We all realize that peoplé ought to be prosecuted

for product substitution and defective products and all of

that, if they sell a weapon that blows up in a soldier's

hand, you know, they ought to be sent to jail for the rest of

their naturai lives. But beyond that and getting into the
area of whether the Department ought to have guidelines;'that
is such an'easy one to.call,kthe answer is clearly yes. I
think the Department owes it not only to the business
communify and the Congress, the Department owes it;to»itself
so it knows what it is doing because many times it!dbes not.
COMMISSIONER sALTZBiJRG: I am supposed to remind

you about debarment.

MR. diGENOVA: Oh, debarment. I think if you get a
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Federal judge involved in debarment that is the worst
possible thing. I think judges should stay Out of;debarment.
I think that’s a job for the executive branch.

I can see it now, the Department of Defense.has a
sole source on an intelligence related piece of technological
data, information gathering mechanism, NSA, the Department
says, "We’'re not going to debar you." The Federal judge
says, "Oh, yeahg I've got news for you. I’'m going to debar
them." And then you get into an incredible inter-branch
conflict over who decides what is in the interest of United
States intelligence. |

I think debarment ought to be kept out of this
process of sentencing completely. |

CHAIRMAN WILKINS: Thank you.

Ilene? |

COMMISSIONER NAGEL: Yes. Just one quick follow-up
Question.' I want to use your experience, héving been in our
position once before. ;

Suppose we're persuaded by your argument!and the
argument of others that we should proceed more slowly with

corporate defendants, organizational defendants than with

individual defendants, suppose we were to say that we will
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promulgaterfor some initial period of time policy statements
rather than binding guidelines, suppose at that po%nt the
Federal defenders come forward and say, "Ha, for cérporations
you decide to use‘great caution and you promulgate voluntary
poiicy statements, but for the indigents of America you are
busy'sending.them off to prison in truckloads. How come we
didn’'t get voluntary guidelines and they get voluntary
guidélines?" And they make an equity argument. I am making
it more crass, but suppése that point is made, what is your
answer? ' |

MR. diGENOVA: Well, the answer is it is;apples and
oranges. Corporate officials are going to prison everyday in
Federal courts in this country. And if it were a questién of
people versus people, they would have a good argument.

If you were saying that under a certain type of
theft a pefson.who steals out of a mail box in an apartment
building a Social Security check and gets a minimum of s*Ay 6
months under the guidelines and a corporate official who
steals $175,000 from a company or bilks in a pennyistock
fraud case; gets no time under the guidelines are they are

announced, I would say they have a great argument, but that

is not the law.
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The law as the Commission has enunciated is, is

that human beings sentenced under the guidelines are treated

equally. A corporation is not a human being. It is an

|lentity. It employs people. The consequences of its disil-

lusion or its confiscation or its evisceration by a sentence
are completeiy different to questions like that.

Those same people whd might be sentenced under the
guidelines might very well work for that corporation, some of
those same four people. It is apples and oranges. .It is a
very‘emotional argdment. They may very well make ;t. i
think legally and constitutionally it makes no sen;e what-
soever. This Commission- has been very brave and courageous
in the past and I ém sure will ignofe it.

CHAIRMAN WILKINS: .Thank you very much, Mr. -
diGenova. We appreciate youf testimony and your assistancé
in the past.

Our next witness is Sheldon H. Elseh. Mr. Elsen is
an attorney with Orans, Elsen & Lupert, New Ybrk. ‘He is no |
stranger to the Commission. 1In fact, Mr. Elsen teétifiéd at

our hearing last year in California.

I understand you are also a former Assistant United

States Attorney and an adjunct Professor of Law. We are




ddh

L ¥

10

11

12

13

14

15

16

17

18

19

20

21

22

MILLER REPORTING CO., INC.

507 C Streer, N.E.

Washington, D.C. 20002

(202) 546-6666

94

delighted to have you with us.
STATEMENT OF'MR. SHELDON H. ELSEN, ORANS, ELSEN & %UPERT, NEW
YORK, NEW>YO§K |

"MR. ELSEN: Thank you, Judge Wilkins and members of
the Commission. Professor Saltzburg, good to see you here.

As Judge Wilkins said, I have had legs in all
camps. I have been an Assistant United States Attorney in
the Southern District of New York. I have served as a
defense lawyer and I have taught criminal law, as well as
other things, at Columbia Law School. So I have sgfficient
biases that I trust that they will all cancel out,;I hope.

What I am going to do, I think--and I wanted to
thank you for inviting me again to participate with you in
what appears to be, I think, a very ¢onstructi§e continuing
dialogue--is to start within the framework of thelassumptions
upon which the Commission is proceeding and to comment upon
technical questions, and to save the broader policy questions
for just a brief note at the end.

And in so doing, I am going somewhat beyénd this
memorandum that I sﬁbmitted to you because I reviewed your

draft again and I have a few more remarks to make.

I think that there is a considerable improvement in
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this draft from the one that I saw in October of 1988 at the

previous hearings, and I think that the--much of the practi-
A i

cal imprdvement‘comes from.reducing the emphasis uéon precise
calculations of economic quantities which are not in practice
readily cdmputable except at a cost which itself interferes
with the process. |

I refer particularly to the question of calgulating
pecuniary loss or pecuniary gain. And you may recall, in our
last discussion the concern that I and othérs expreésed that
the United States Attorney's office, during a granq jurj
investigation of complex:crimes, normally does notzhave such
a figure and the requirement of producing such a figure can
add so much time to the investigative process that it creates
a disincentive to allocate scarce resources to the prosecu-

tion of corporations because you are going to have to come up

with a figure of that sort. Whereas, in your other

‘guidelines you have much more general numbers.

Now you have indeed responded to them by giving
- , |
them under Option 1 an alternative method of calculating-and
under Option 2, basically as I understand what were you

saying, you are moving to offense levels and guidelines on

that basis so that the requirement of these calculations is
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much less rigid and I think that is a step forward, a big
step forward. :
i

I would like to point out that»I do think there is
one technical problem that I would like to call to your
attention and I trust I read it correctly. Where you point
out-;where you talk about restitution;you expressly deal with
the problem of extensive hearings, which may be burdensome.
And you‘point out that if restitution is going to take too
long or going to be to cumbersome thaﬁ you perhaps will defer |
to the civil remedies and pass on beyond that.

But as I understand it, in both dptions i and 2,

you have a requirement that the judge must take into account

pecuniary loss or gain not subject to restitution or disgour-

gement. That has to be automatically tacked on to the number:

obtained from the tables with the multiple.

The problem with that is that it requires the
United States Attorney’s office to make these precise
calculations. Otherwise, the United States Attoingj's office
cannot do its job of serving the courts. And I woéld not
think that the United States Attorney’s.office can be
expected to come in at the end of a case without all the

material that a court needs to apply the guidelines.
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Therefore, you leave, I think, in the calculations

the disincentive I had been concerned about, that ;s, that
i

the Government still must go through perhaps an exéensive

preparation of the damages portion of a case which normally

they would not have to do in preparing a criminal case for

prosecution. And I would urge you té give consideration

again to that point.

Now you have, I believe, dealt with another
calculation problem quite weil. In the earlier discussions
we were concerﬁed about the difficulty in calculating the
cost of prosecution, that is, the Justice Departmeﬁt does not

know with any precision what its costs are. There are no

‘time records kept. It is very hard to calculate what the

cost of the investigating agency are, how do you allocate
overhead and the like, calculations which afe not nérmally
thrown up in the normal course of prosecutorial business.
And, therefbre, it wquld create great difficulty.

| Now you have made that a rough figure fo; a judge
to take into account and I believe you have in a w;y dealt
with that problem. You ask, I believe, whether these costs

should be made more precise and added in and for the very

reason that we have talked about, I would urge you to stay
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where you are now and not to jump back into the precise
calculations because you have a tremendous burden ?hich you
are creating for the prosecution, which is a disinéentive, to
use this remedy and at the same time at additional costs to
the public, to the tax payer, as well as the fact that it is
unsatisfactory. You cannot do it very well.

As a predicateAfor all.these discusSions) I do
think that organizational prosecution in many cases is an
appropriate method of approaching. Sometimes it is very
valuable to corporate executives who are thereby kept out of
the patﬁ éf something that they might not normally!be
considered to be.wholly responsible for, and at the same
timé, it permits the use of the criminal process.

So I would hope that the practical solutions in the
direction of greater flexibility‘remain and that the problem
that I had suggested can be dealt with.

Now in your eleventh question you asked whether
cooperatidn should be considered as a departure doynward as
it appears in the present draft, or should be chanéed into a
guideline factor.

I would think that you should keep it as a depar-

ture downward for a very important reason. The corporation
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which has problems of this sort almost invariably tends to
cooperate either through new ﬁanagement, new direc?ors who
come in, 6r through the féct that senior managemené may not
be involved. That is a great incentive. And the decision
ndt to cooperate, as the guidelines now read, would be a very
unwise decision because it throws the corporation in to these
ranges of fines which are quite extraordinary in some
regards.

But if you just ﬁake it a guideline factor, ydu
have a mixed bag where the corporation is still su#ject to
very heavy fines and the incentive is not as great;and there
is more of an incentive to fight the prosecution rather thap
to clean up the act. |

I would say--I also note that you have taken a
count of a number of other factors, particularly bribes to
Federal officials, which is corrupting and cannot be measured
economically. And I applaud that. I think that that is a
return to the more traditional measures of,criminalvcul—
pability, which does indeed belong in this code. |

Having said all that, I will return to a position .

which I had earlier expressed and which is widely shared by

||my colleagues at the Bar in New York and that is that these
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penalties are very heavy. I mean Option 2 penalties are--
thef knock your eye out. They are very heavy penalties.

Now I confess--I think that Commissioner!Nagel's
question is a very good one. How do you justify tough
approaches to individuals and flexible guidelines for
corporations? Maybe we‘are too late for that question that I
would be concerned about.

.Many of the Bar in New York and I think practically
all of the judges are very uncomfortable with the cohstraints
of the guidelines. I do not think that this comes‘'as a great
piece of information to the Commission. I think yéu have
heard this. And though it is true, as former a United States
Attorney just said, that he likes to see'whité collar
criminals slam.dunked,rwe have a lot of problems in our
jails, I mean stérting.with the Crime Commission in the SO'S.
We have these terrible problems in our correctional systems
and individuals are--can have personality discenegration with
very long sentences. And so there is a very big p;oblem with
the way it applies to individuals in that I think ;ou may
have excessive deterrence and you may have the opposite of
rehabilitation and that is personality discenegration.

I appreciate that this is not what I was asked to
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speak about today, nor is it on your agenda for today,vbut I

think that the correct answer to Commissioner Nagel'’s

!

otherwise unanswerable question is that the individual

guidelines are in some respects and in many respects too

tough and that is what I think is probably the answer.

I would favor a reduction of the scale of fines,

particularly in Option 2. And I would favor greater

flexibility. But it may be that it is late in the day to

make

that type of answer to what I think is a very good

question, but it is my honest answer to that question.

last'

So I would be very happy to take any questions.
CHAIRMAN WILKINS: Thank you very much. |
Judge MacKinhon?

COMMISSIONER MacKINNON: I_was wondering about your

statement as to whether'you thought the individual

guidelines were too tough in respect to those guidelines that

relate to the mandatory minimum sentences, or whether you

were

free

have

they

concerned about sentences that the Commission had the
i
hand to implement?
MR. ELSEN: As a matter of fact, some of the judges

said in the mandatory minimum sentences I think that

are helped in this area.




ddh

10

11

12

13

14

15

16

17

18

'1'94
20

21

22

MILLER REPORTING CO., INC.

507 C Street, N.E.

Washington, D.C. 20002

(202) 546-6666

102

COMMISSIONER MacKINNON: So you.do not think they
are too tough in that respect?
MR.nELSEN; Well, I must tell you,.JudgefMacKinnon,

I do not get into those types of crimes and, therefore, I do

not have much personal experience, but I have heard that from

| some of the Federal judges.

The problem I have is in-the‘erea that former U.S.
Attqrney diGenova just eeid, fhe"white collar area. I do
think that corporate execﬁti&es,'ofecoﬁrse,'sheuld not be
permitted to engage in envirohmentel pollﬁtien bf %nsider
trading, but there is e problem of excessive deteféence.‘ We
do want fo permit people to do their jobf |

We have.had some areae ef the law, like:foreign
corrupt paymeﬁts,’in which cefporete officials.are>caught
beﬁweeh the_cfiminal law-andfthe problems of doing business -
in other parts of the world and the use of very stiff.

criminal sentences which can'really destroy individuals

Creates an excessive’deterrence.and inability to deal with

foreign competition and the like. And i.think.that there are
a lot of--
COMMISSIONER MacKINNON: Even if do not pay bribes,

we don’t recognize that paying a foreign bribe is okay.
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i ‘ | MR. ELSEN: Well, I--

' ' 2 COMMISSIONER MacKINNON: That 1s what is ‘really
. _ _ i .

3 ihvolved, - t

4 | MR. ELSEN: 'Yoﬁ kndw, Judge( I was ihvol#ed in a

5 |[lot of those cases and I think that paying foréigﬁ bribe§ is

6 lla terrible thing and it is very, very hard on Améficans. It

7 ||is something that somehow does not crease the conscience of

8 ||French, Gefmans, Japanese, or others of our civilized allies.

9l COMMISSIONER MacKINNON: South Americans.
10 - MR. ELSEN: I’'m talking about people who-:do not
(. 11 |take bribes in their home couh_tries. I am not tal]&ing--South

12 ||Americans a:e'the people who take home bribes iﬁ théirvhome
13 | territory. I am talking about5peopie Qho shafe the value

14 3ystem$ of Quf country. |
_15 ' - Our senior managemént.had'great'probiémsiwith

16 | enterprises tha; have beén creétedAin tﬁese éreas'énd‘very,
i7 very harsh criminal penalties drive peopleiaway. Now thét
18 |lmay be a good ﬁhing. it may.be algood_thing thatiwe'wént to

19 | create greater timidity in business. But I am not sure that

20 ||it is.
21 ’ ~ You know, as these caées come up for sentencing and
‘ 22 ||it looks all cut and dried_ and you have a présentence report, |

MILLER REPORTING CO., INC.
507 C Streer, N.E.
Washington, D.C. . 20002
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and you have an investigation and it ali looks what a
terriblerscoundrel this was, but that is not’tﬁe'&ay it

- S : A i
approachés.- It comes td an exécutive oh_thg execuéive's’
desk; ‘The execuﬁive is deaiihg with.a booming, bﬁzzing
confusion and has to make a lot of policf cﬁoicéé.

And if you are going to be ﬁaikihg;abdut 5 years in
a.Féderal penitentiéry for making the-wxong policy choice,
you are gbing to excessivély deter,_'i think that thatiis 6ne
of the problems with the way the individual gﬁidelines are
working out in the’ﬁhite collar area'right nowﬂ

COMMISSIONER MacKINNON: ‘I don’t know what you mean

by policy choices?

MR. ELSEN: I'm talking about an executive who may -
choose to'play it safe, not to take a risk, that what they .
think--I mean, for example, in the--

 COMMISSIONER MacKINNON: But you have to violate

f the law.

MR. ELSEN: Well,.Judge,'suppose you are;told in a
foreign country that X is the sales agent whom yoﬁ?have fo
deal_with.  You suspect that X ié involved Withvsbme péople
in phe foreign government. You suspect.thét X;s suééess may

not be due simply to his skills as a sales representative,
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but maybe due to the fact that monies are passing back and
forth. . You decide not to touch X. You decide notito. Now
. : b ’

that may be a wrong decision. X may be the right ﬁefson to

deal with in that country, but the fact that it might turn

out that you are dealing with a perséh like X who could land

you into criminal trouble causes you to forego the decision

to take a risk. Now I choose that--

iCOMMISSIONER MacKINNOﬁ: Waitia minﬁte. Your
definitioﬁ—-you are talking.about.dealiﬁg. What is yourv
defi--what do you mean "deaiing? ) )

MR. ELSEN: i'm_talking aboui to reﬁainlé as your
representative. |

| COMMISSIONER MacKINNON: At an elabbrate.sum.

MR. ELSEN: No, not necessarily; 

COMMISSIONER’MaéKINNON: -Weil,_iiké the husband of
the Queen, for instance. |

| MR. ELSEN: Well, it'is_absolﬁteiy trué. Thefe aré

a lot of governments where you—-noQ'Ivam'éhoosing é statute
that is not enforced today I recogniie_and i am sﬁ;e you
recognize if too, Judge MacKinnon;'ﬂ | |

COMMISSIONER MacKINNON: No, I don’t. .

MR. ELSEN: And I am drawing examples because I
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have had extensive experience with this statute and I have

'seen--with the investigations that preceded these statutes

and I have seen what works.

Now it is absolutely true if you want to deal--as I
Canvthink of aﬁ example of an expefiénce, if you want to'deal
with--do business in Pakistan years ago and yéur'sales ééent
is a mémber of the Buﬁo claﬁ, you may very weli conclgde that
that is too risky because it could eVéntuallj turn out that

there is a corrupt allegiance there. 'On the other hand, it

may be the only way to do business in that country'and yoﬁ'do

not know of any surface illegality.

The French will go in.. The_Japaneée will go in.
The Germans will go in;' And if wé are-éoing to.put people in
jail for‘long periods of time, ou:'people are not going to go
in and'will stay out of that country. |

Now that may bé okay, but I think that there aré_a
lot.of policy decisions that cfoss ;he desks.of_éorporate
executives which are--which shduld not'bé deterred;quité'that
heavily. I aﬁ'not saying that there should not beifines._ I.
am ndt saying that there should ﬁot be punishment. I am just
saying very heavy~punishmeﬂt is killing. I-mean_it destroys

an individual. A manager simply will stay farther away than
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pérhaps ourvnational interest dictates, that is what I am
saying. - | | i
'COMMISSIONER MaCKINNON:-.i think I underétand you.
VMR. ELSEN: " Yes. .I dq'hot know if we agree o:‘not;
butvthat is an.honést appraisai of the situatioﬁ. :I per- |
éonally as an individual am delighted I ﬁevér’have>to deal
with thpse decisions. 'I haye the same moral code YOu do, but
it is a luxury. I am not sure that we shéuld impoSe that on
all of our citizensf |

CHAIRMAN‘WILKINS: Questions? ©

' COMMISSIONER NAGEL: Yes. ‘Mr. Elsen, yoé‘faised an

interesting point thch is the relatiénship between the |
severity of the sentence and the voluhtary veréus binding
issue, thét is, whether'guideiines are mandatdfy of»volun—
taryQ

Let me just see if:I can gef clear}yéufbposifion on
this because I think we did_not.a;ticulate it before. Assumé
of the moment that ultiﬁately.ﬁhé guideliﬁes promulgated--as
you know the guidelines are_iterative.andywe start;at

position A, but there is no reason we will not go to'B, or C, .

,or'D;-assume that ultimately the guidelines promulgated both

for individuals and for organizational defendants are set at
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levels'with which you‘égree'in terms of the séverity, that
is, your normative judgeﬁent aﬁd the;Commission’sv?ormative
judgment end up in the.same.plaée so that you woulé'not‘
testiff that these are too high or too low of‘whatevér, then
what is.your position on whethér one'caﬁ justify ﬁandatory'
guidelines for individuals, which is in faét the mandaﬁe we
recéived from Congréss?. It was clear they fejecfed this
notion of voluntary and a temporary step to'try out non-
binding guidelineé'for oréanizational‘defendahts assuming
they are all‘seﬁlat the right level. That is.the guestioﬁ I
should haQe asked Mr. diGenova, bﬁﬁ éiﬁCe you haﬁei-

MR. ELSEN: But I mean that is thrown up by his
question. You have to consﬁrue your mandate and I hap§en to
believe that that is a matter of public>policf; the,more
flexiblé guidelines in whiéh the judge can take account'of
individual_factdrsf The old sysﬁem, the much bérat9d old
system is a better system.'

- COMMISSIONER NAGEL:i But Céngress answéredlthis.

MR. ELSEN: But Congress answered thét.,quu do‘nbt
have that.option and I recoghize.that.  SovI suppose you have

to interpret your legislative mandate and if_You find that

moving in and out between the mandatory and then giving the -
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judges a time to exercise discretion so you can gather

further data and experience, if you believe that that is

.consistent with your mandate, I think it is constructive. I

think Mr. diGenova makes a good suggestion to you.
COMMISSIONER NAGEL: - Thank you.
CHAIRMAN WILKINS: Seldom does a week go by when a

district judge does not tell me that these»guidelines are too.

|l tough. - Seldom does a week go;by thatja diStrict judge does

not call me upAand sey, "What in the wefld are y'all doing up
there, Wilkins? These guidelihes aren’t toﬁghkenoggh;" se,
yoe know, you get both ways. Meybe that means thaé we are
pleasing neither and thet is maybe a good‘sign.

MR. ELSEN: Judge Wilkins, I suspect'that;;you
know, we are not necessarily . in the criminal senteﬁcing area
a unified culture. Different parts of the ceuntry.heve
different views. I come from 5 section of the Country which
is out of favor right now; Thefe ere some views_which people
wiil celi liberal and I realiée that’s a terrible word to
use. But I meén.there is that attitdde end some p;rtsrof the
country‘heve much tougher--just a couple of fhings from my
experience.

I remember when I was a brand new Assistant U.S.
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| Attorney. .I was prosecuting a stolen car case and I was up

against a very experienced legal aid lawyer. He really knew

the system inside and out. And he. was defending a!young man

who had stolen a car in Alabama and had driven it to the

Southern District of New York, where he was caught. And
under the law at that time, if he pieaded guilty he could be
sentenced. in either district. He coﬁid bevsentenced in the
aistrict where he was apprehended.

And I remember this legal aid’lawyer seying to this
young man, "You are the smartest young men I have evef met»
because if you had been caughtfin Aiebama you woulé have
gotten 10 years and in New Ydrk you are going‘to'get preba-
tion", and that is what happened. | |

And it use to be--I remember;-YOu‘know,‘Judge
Skelly ﬁright in terms of many ef his views is censidefed a
social liberal in some ways._.ﬁut Skelly Wright use tovcome

to New York for 3 weeks every summer when the Yankees were in

town and he use to sit there and he came from Louisiana. It

was a grim day for the defendants in the Southern District of

New York. I was a prosecutor. They all got--they were, to
use Mr. diGenova’s words, they were slam dunked in wayélthat~

they were not accustom to in New_York."Why? This a greatA
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judge, a man of complete ihtegrity. He came from a different

culture. Aﬁd that is one of our big prbblems.‘_I §ympathize
with you. | | N |

But I think_ifvyoﬁqut éolof cédihg for your célls
on youf wa;ls, you may find thaf they come from different
parts of the country.

CHAIRMAN WILKINS: vﬁéll,.we may, but‘reasonéble

differences I think is something Congress perhaps has already

| answered for us and it depends on the crime as well as thé

région. I know in New fork if you get caught for a piétoi
because 6f the high density of_populafidn,_fou areéin a lot
of trouble. Whére I come from, ifvydﬁ get paught withoﬁt one
you are in a lot of trouble.. o

-[Laughtef.]

MR. ELSEN: What?

~ CHAIRMAN WILKINS: Where I_éome,frqm, if.ybﬁfget
caught without a piétol‘you are';ﬁ é lo%'of trouble,'yéu sée.
So it just depends on where youvére'froﬁ and who the judgé -
is. | a

"We are tryihg to ratibnalize.all of that and that

is what this thing is 'all about. We aﬁpreciate youi ap-

preciation of our job, but we also appreciate the assistance
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that you ha&e.rendered us and it has been substahtialf

MR. ELSEN: Well, that is a hard job-YOﬁghave in
réconciling regional differences. Thé; is a peffeét examplé,
the gun laws. There is no question, Néw York is much.tougher
than Nebraska or your part of theicouniry.v |

CHAIRMAN WILKINS: Thénk you very much.

'MR.,ELSEN: Thank you veryAmuch.

CHAIRMAN WILKINS: Our next witness is Frank H.
Menaker, Jr., VicevPresidenﬁ,_Geherél_Counsel, Martin'
Marietta Corpbration. Mr. Ménaker is'accompanied py'Victoria
Toenéing. | ” |

Ms. Toensing, will you offer testimon? as well?

MS. TOENSING: No. | | | |

CHAIRMAN WILKINS: Okéy. Fine.

MR. MENAKER; I askedrhef ﬁO'join mé'prinéipaily>
because she has worked a lot on this papethhat I have given

to you and then I thought if you had ény questions that she

could answer, it would be much quicker to get theﬁ:answered

H
i

right away.
CHAIRMAN WILKINS: Well, we are delighted to have
both of you with us. Ms. Toensing has worked Very'closely

with the Commission on a number of ﬁrdjects over the past few
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years.

MR. MENAKEﬁ: I undersﬁand. Thank you.
STATEMENT OF MR. FRANK H. MENAKER, JR., VICE PRESIﬁENT,
GENERAL COUNSEL, MARTIN MARTETTA CORPORATION

MR. MENAKER: Let me first introduce myself. As

the General Counsel of Martin Marietta Corporatioh, I also

have had the opportunity to serve on a number of différént
projects throughout the comﬁunity»in which we deal. I am the
Chairman’of the Workihg Group of the Defénsé ;nduétry”
Initiative, for example, whiéh is something I hope:to explain
to you in a minute. |

I have chaired the V&luntary Disclésure:Committee
of the American Bar Association'svPublic_Contracts Loés‘
Section and I am also a member‘df the Public Contracts Loss
Section, a council member. |

Also, I am a Dirécﬁor of the ACCA and I_seé‘that
Mr. McFadden énd-NancyVNort [ph;] aﬁd fhey are going to, I
think, speak to ybu this afternoon. So I have.a fai:‘amount
of experience in corpdrate matters'and i am certai;ly ndt.a
ctiminal lawyer and I do not appéér before you today witﬁ:

that level of expertise at all.

- One of the things I did want to talk about, if I
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could, was to try and describe to you what we think is

| important in terms of Martin Marietta and perhaps other

corporations’ concerns with regard to these guidelines.
And I guess the biggest concern that I have is in
trying to help you find a balance between imposing sentences

on corporations for their wrongdoing and at the same time

| trying to incentivise corporations to develop meaningful

compliance programs because I think that corporations_
themselfes are probably best eqnipped.to deel with wrongdoing
if in fact»they have the proper incentives to do it;'

One'of the things thet-—and I use the term meaning-
ful compliance programs because it'iS'a term'tnat was ueed by
Deputy Attorney General Arnold Burns in a letter he wrote in
1987 to then the Deputy Secretary of Defense Will Taft when
he said that the decision that the Department of Justice
&ould makewithlregard to indicting corporationslwould be
based upon those that do bueinees in the’procﬁrement’area;-
Government procurement area.“It would be oased npon whether
or not in part.corporetions had meaningful conpliance
programs. But nobody really understood'what thatkmeant'at
the tine; That wasiFebruary 5, 1987, when_he wrote that

letter.
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Sinée that time,Awe have worked a lot'with:peOple

like Morris,Silversﬁein, who is also.here:today,'énd I

_ _ _ , i
believe addre§Sed you earlier, inrtryingbto underséand that
term and in trying to develdp programs that'would’meét both
the needs of the corporation and pre&enting wrohgdbing and
also would develop for the corporatiéh‘a charadtef of
responsibility that would enable them to continue to do
Eusiness with whatever customers they-have.

There.is no question in_my mind that law.enforce—
ment.has.expanded dramatically againsﬁ corporatiqn§ in a_'
variety of areas. It is not just corporationé liké Marfin
Mérietta that do p:imarily defense coﬁtrééting or contracting .
with NASA and’other Governmenf agenéies,,but dorporationsbin‘
the gnergy,business like Exxon. Today I am toid there was-én
article in the paper that théy are negbtiating a pleavright-
now with regard to the Princé William Sound oil spill from
the Exxon Valdez. |

Energy corporations are facing increésed;law
enforcement. Pharmaceutical corpofations are'facigg it.
Everybody really thai does business in the couhtry,.I think,
has toAunderstand.that law enforcement'is increasing and

criminal law enforcement is really what I am talking about.
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The'environmental'laws_aré beihg énforced criminal-
ly from a Federal.standpoint mﬁch more aggréssively than they
_ : -
wére 5 years ago. Health and safety laws héve beeﬁ enfdrced
to some extent_by the Stateé against corporations from a
criminal standpoint, but now I think ﬁhe Fede;al Government
will also entef that areﬁa. And.certainly frbm_our
standpoint, the Government précureﬁent statutes have been
enforced criminally much mofe aggressive‘in the éasf 5 Years
than they ever were before.

So it is important that corporations devglop'an
ability to react to this type of law enforcement, éo develop
wﬁat we call these meaningful compliance proérams, and to
create the cultural changes that.they have to éreate'within
their organizations to.meet what-I think is a very sig-
nificant challenge.b |

- From the standpoiht of meaningful~compliance
proérams, a corporation like Martin Mariétta will have a very
aggréssiVe intérnal audit function. it will‘havé enviroﬁmen~-'
tal audit functions; It will have teéhnical aﬁditsfunctions.
it will have health and safety capability in'terﬁs of audit

functions so that when we go out with various different teams

of people throughout our organization we are iooking for
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compliance in a variety of areas.

Internal audit, I think, the financial internal
audit is the lynch pin of all of these compliance programs.
In addition to that, we will have whistleblbwer‘protectionL

or in effect we will have programs that provide that

employees will not be treated unfairly if they make allega-

tions agaipst the corporation. _Wé have oﬁbudsmeh that are
set up within the corporation to heaf allégations and talk
ébout cultural change. That is a significént cultur;l.change
for a corporation. To provide én'ombudsmahfor an ethics |
officer that anyone can go-t§ and make aﬁ allégatién is véry.
unique in corporate America,fbut I think we are goiﬁg to see
more of it.

The traditional appfdach to bfing'an'allegation
thréugh a corporation is-to go tolyour supervisor. dbviously
an employee who sees wrongdoiné is nqt_gbing‘to‘do‘that.

They are not going to make the allégation aﬁ all}'éf they
will justysit on it and iet'é matter festei._"But gﬁkémployee
who can go to an ombudsman or an étﬁics officeﬁ ci;arly has
that_opportunity to bring a matﬁer to the attentionlof higher.
level peopieviﬁ a corporation,'put it out for inveétigatioh

and analysis and probably.disclosure.
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1 ~ An internal audit function has to be capable of

’ ‘ 2 |auditing for contract compliance. It has to audit'jmarketing

3 ||people. It has to audit the marketinQ functions. It has to
4 |audit consultants. It has fo:do compliance auditing that is
5 || really different than the kiﬁds of auditing that they have
.6' done in the pést, which is bésically procédufél audits or
7 || financial audits to determine that.the books‘andvrecofds‘of
8 ﬁhe corporation are in compliance with the,pblicies.and
9 ||procedures of the corporation.' |

10 | | One otherrelementfto-Self-governahce which I think
@ o _11 is important is the.element of vol-uhtary disclosure;. It is

12 || something which I think_was‘addressed in the'gqidelines_and

13 ||it is part of the recommeﬁdations that we héVezméde that'it
14 ||be given further consideration.
15 But with regard to-vdluntéry disclosure;va cdf—
16 | poration like Martin Marieité will-have.a policy.that éays
17 |{that it will‘disclose all wrongdoihg that it‘diécovers in,
18 | for exaﬁple, with regard to the Morris‘Silvefsteinéprogram of
19 the.DbD; we make disclosures to the Depéftment of Sefense of

20 |any matters which we find might violate the Federal procure-

21 ||ment laws.

. 22 : That is a unique situation because once we make

MILLER REPORTING CO., INC.
507 C Sureet, N.E. 7
Washington, D.C. 20002
(202) 546-6666
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that disclosure we subject ourselves both to Government
investigation through the DOD, as well as potential'prosecu-
' . -8

tion by the Justice Department.

We get certain advantages by making that dis-

closure. One is that I think we get extra conSideration from

the Department of Justice as to whether or not_they should |
indict a corporation who has tried to find a prdblem and
disclose it. Secondly, the DOD guarantees théﬁ they will not
debar a corporation that has médé a voluntary;qisclosure..
And to date they have kept that commitment with regard to all'
of the disclqsures that they have received; 74 |

The Quid pro quo is a very iﬁportant.elément to
motivating corporations to participate in thesé kinds of
programs. Our voluntary disclosure procedure is so.detailed-
-and we send this to all- of our.empiéyees--that‘if iﬁ fact a
decision is made at a lower level of management not to make a
disclosure, there is an automatic appeal to a higher level of
management. And even if the chiéf exequti&e officér of the
corporation shéuld decideAthat it is a matter:that‘he does
not want to diéclosé( then the Géﬁefal Counsel haé the

authority to take that matter to the Board of Directors.

So a disclosure in a company with a policy or
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1 ||procedure like that is more than likely. .In fact, I have a

. 2 ||copy of our policy and operatin'gb\instructions, which I would

3 ||[be glad to leave with you if you would like'fo see it.
4 I think that it ié‘important that we understand

5 that'meéningful.compliance prbgraﬁs and Qhéthgr ofinot they .
6 réally.get implemented will depend upon.whether or not therA
7 éhief executive officer and ;he senior'managemenﬁ of the

8 éorporation and the board of directo:s ;eall§ suppoft thoée

9 ||programs. | |

10 _.We often use the example wﬁen it comes to wrohgdq-
. : 11 ihg whether or not a manager winks when someone sa;;s whaﬁ

12 {|should I dd about a given problem. Should I éutxé cost in
13 ||pool A or should I put it in pool B? And if‘clearly the

14 |answer is to put it in pool A and the managerAséyg, "Well, do
15 |(what'’s right", énd winks- at the individuai,.he is pfobaﬁly'
16 | sending a message that he really wants it in pQOl B.

17 v And so when you have a prqgrém, you not onlyvhavé-
18 to'say thé right things, you have to go out and tr?in your

19 pedple in what to dé. Joe diGetha‘talked‘about.tﬁat this

. 20 ||[morning. Training programs are extremely important and I
A _

21 || think you have to enforce your policies and Procedures as

. 22 ||strictly as you possibly c'an. That gets back to the over-

MILLER REPORTING CO., INC.
507 C Street, N.E.
Washington, .D.C. 20002
'(202) 546-6666
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sight and.governanée processes of a corpbfatioh.
| ‘The reasbn why I’brihg ali.of this to.yogr atten- -
, i
tioﬁ is beéause I feel that you need to find ways éo‘not only
handle ﬁﬁe Qrongdoing of a éprporation fhréﬁgh thé sentencing

guidelines which you are proposing, but also that you find

mechanisms to further incentivise corporations to develop

these kinds of programs because I believe that there is a lot
of room for movement in this area, a lot of industries are

interested in it, it is not just the defense industry. And’

certainly if the Commission were to react more positively in

this érea, I think we would see a movément in thatidirection.
I had only a few othér commenfs that I would ﬁake..

We made some recommendations.. We made, i think,‘14 :ecbmméh—

dations in the paper that was submittéd. Oné of those

recommendations asked you to consider increasing the credit

given to a corporation for its efforts to prevent recurrence

of‘an offenée}under Option 1 aé wellvas_underibption 2; We
would ask you to cdnéide;’that further. ) | |

"Also, we would like yéu to reconsider thé»defini—
tion of high level management. I think that:ifAyoﬁ are géing
to have a broad, wide afea of.tfying.to.describéAwho is high‘

level management, you really do not get any benefit at all
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from the way‘you'are'approachiﬁg fhé subject; nThatvhaé got’
to be a narro&ly defined area. We would suggest a:model
penal cﬁde would be the appropriate defiﬁition.

Make high le§e1 manageméntlthosé individualé who in
fact have an influence over the policy bf the éorporation_and
do not broaden that area too far because if you do, it wiil
become meaninéless.- -

I had no other direct comments, but I wouldAbe.glad

to answer your questions.

CHAIRMAN WILKINS: Thank you.

Judge MacKiﬁnon, any,éuestioﬁs?

COMMISSIONER MacKINNON;- You know I was really set
béck wheh you said that you are only recently developing
meaningful compliance progfémg for compiyiﬁg with the léw;: I
just cannot understand that. |

MR. MENAKER: I didn‘t mean it to sound the way you

understood it. What I meant was--

COMMISSIONER MacKINNON: Well, you indic§ted that
enforcement was increasing ahd they are really woriing on
this now. |

On high level managementfyoﬁ want'i£ restricﬁed?

- MR. MENAKER: Yes, sir.
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COMMISSIONER MacKINNON: With a corporation of

135,000 employees, you want just restricted to a few'assis-

tant vice presidents and presidents? Most of those crimes

‘lare committed by managers and supervisors.

: MR.-MENAKER:-fWell, invterms of increésing fhé
fines against a corporation wheﬁe yoﬁ believe that'high level
management is involved, .if you are going to get any bang for |
thatvyou should in fact limit it to senior level officials of
the corpération who in fact ﬁaké.policy_for theﬁcdrporation,.'

- COMMISSIONER MacKINNON: But don't you_think thét
the people in the supervisory level and the manageéent level
in a corporétion with 135,000 employées make a lot of poiicy?

MR. MENAKER: 'Actualiy,.they don%t'ﬁake as much
policy as'you probably think.'.Whét do‘very often-- 3 |

. COMMISSIONER MacKINNON: Maybe they make mpre than

you think. | | |

MR. MENAKER: Well, I don't know, but what_'théy do
is theylinterpret pqlicyQ There is no question abqut that
and a’coréoration has an obligation to~coﬁmunicate§effective-
iy to all levels of'management.wﬁat its policies and
procedures realiy ére.

And if in fact there is a misinterpretation, then
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there may be a failure on the péft of high_level management.
But if someone.deliberately-goés around,policies‘énd‘

. ' i
procedﬁres, which is more likely to happen with théslarger.'
organization that you are télking aboﬁt,‘then in féét I’am
not sure the increasedvfine should be appropriaté; '

COMMISSIONER MacKINNON: Déal with a concréte
prObleﬁ. Do you have-an assistant'fdr‘Martin Marietta? Do
you have a vice president or éﬁ assistant vice president
actually conducting nggotiatiéns With the Defense Department?'

MR. MEﬁAKER: fou mean ﬁo»negotiate é contract?

COMMISSIONER MacKINNON: Yes. é'

MR. MENAKER: Very often you do have‘a senior levei
berson negotiating a contract.: |

COMMISSIOﬁER MacKiNNON; Well, I am saying, dq
others do it?' | o | |

MR. MENAKER: Oh, yes, sir.

COMMISSIONER MacKINNON: ‘Well, why shouidn’t they
be considered as high level managers? o

MR. MENAKER: in terms of if they defrauéed tﬁe
Department of Defense,'if they failed to provide them with
informétioh they should provide or misétated something?

COMMISSIONER MacKINNON: If they arranged for a
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bribe.

MR. MENAKER: If they arranged for a bribe,

1

depending upon the level and depending upon the circumstan-

ces, you would have to, I think, treat the corporatiqn

accordingly. But I don’t_think you can_say'flatibut that the
chairman of the board, or the directors of the éorporation or
the'senior officers of the corporation.condﬁne’that activity‘
just'becauée it bccurred.' |
| COMMISSIONER MécKINNON:'.No, but_hé’wa5 a man

himself in high level management. If he's able to?that;—

“MR. MENAKER: No question. The.higheflléVel the
pérson ihvolved in it clearly indicates the'pblicy_of.the
corporation with regard to it. I égree with that.:’ |

COMMISSIONER MacKINNON: Thank you.

CHAIRMAN WILKINS: Commissioﬂer Corrothers?

COMMISSIONER CORROTHERS: Thank you for the dégree

of specifici£y that you provided in terms of the types of-

preventive incentives that we should promote or advocaté.

Will you be.forwarding us a cépy of-ybﬁr,testimony?
I don’t.think that I have received a copy? Did you provide
that already?

MR. MENAKER: Well, i}ll be glad to reduce that to
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a more specific statement, yes, ma'am..,I'will do.that.
| CHAIRMAN WILKINS: That will be hélpful,;as well as

your compliance documeht._ | |

COMMISSIONER CORROTHERS: Yes,.tha£~will be useful
too,  the example,'you have. | o

CHAIRMAN WILKINS:. Questions?1

In your compliance program, wheﬁ‘ybu report(
¢riminal vioiations to the DOD for examéle, what‘do you about
the iﬁdividual? |

MR. MENAKER: Well, it depends. Very often we-
follow the guidance of.the DOD. and the’JuStiée Depértment at
that point. On 6CCa$ion, they have asked us to keep the
individual in_place, although removed from actual respoh-

sibility and on occasion we have disciplined them immediately _

and terminated their employment.

We have had a number of employment‘terminations".
over the past 5 yeérs. And very recehtly, based ﬁpon four
disclosures that we made, I think, in 1987 and 1988, we had

four individuals indicted and convicted for their offenses.

CHAIRMAN WILKINS: So your compliance and dis-

closure indicates not only infraction, bﬁt_those individuals

responsible for the conduct.
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MR. MENAKER: It does.

CHAIRMAN WILKINS: And then you leave it up to the
. . . i ‘ .

prosecuting authorities and.wﬁat to do aboutkthat.

MR. MENAKER: We identify thét;r.wé enter‘into.a
specific agreement with the Departméntof.Justice,’which has
been worked out in advance by Justice and .the DOD, ‘and that
agreement descxibes exactly what we é:e_committing to'ana
what we must tell them. |

The individuals are quiﬁe‘dften_disciplined and the
corporation, dfvcourse, hés to ﬁaké'restitution anq'has to
negotiate even a civil seftlement with ﬁhe Justice:bepartmént
with regafd to'that, | |

- CHAIRMAN WILKINS: Véry good.’ Well,vthanks a lbt.

MR. MENAKER: Yes, sir._ |

CHAIRMAN WILKINS: Our ﬁexf witness is Professor
Christopher Stone, University,of Soufhern‘California'Law
Center. Professor Stohe has appeared before this»Commissibﬁ'
before.

vWe aré'delightéd to see youvback again_téday,

Profeséor Stone.
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STATEMENT OF PROFESSOR CHRISTOPﬁER STONE, UNIVERSITY OE o
SOUTHER CALIFORNIAALAW CENTER | ;
| | PROFESSOR STONE: Thank jbu..'Because i ﬁave héd
prior opportunities, I am,ndt’here.armed with any théﬁe; I
would like to just pick up-a.feQ pdints, éome’of which are in
response to‘exchanges i heard eaﬁlier.»

The first, Mr. Saltiburé ﬁas raised.what I think is
an extremely iﬁportént isSue_thaflwas going to be the first

<

how it fell within the'purview'of this Commission,:and that
is the relationship between the finé”to the corporétion~qr
the organization and that to its'agénts.

I think as long aslthat is uhsettled there is bound
to be ramifications in the attitudevtoﬁérds these guidelines.
Many peopleHwho feel thét the ofganizatioﬁal fines are-hot
high énough would feel otherﬁise if #hey were safisfied that

the prosecutors were selecting for indictment and pursﬁing

indictment of the individuals.

I think the pattern that évolves, as I understand
it, is a co-indictment, that U.S. Attorneys favor some co-
indictment of agents in the organization and then during the -

course of negotiations there tends to--there has tended to be
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some null.ppossiﬁg of the iﬁdividuals.iﬁ exéhénéé for a
guilty plea by the organization. | ;
. ’ o

Qf-course, this is What-makes a numbef of us feel
that the fines against orgaﬁizations under thosé ci?cuﬁstan—.
ces is not high enough. - Now if'théré were.opportunity fof
firming up'gﬁidelihes and discussing thenm, 6né might féel a
little otherwise. o |

In regard to a few other points'that Mr. diGenova

llraised in his testimony and some of these things have

occurred, I have heard that Qe qught to spend‘a li?tle more
time and make the guidelines meie'policy statementé and not
mandatory.

As I read the provisions for.the probatién; the
language indeed for the most controversial‘of the provisions
is already cast in discretionary tone. If probation is
ordered, this in respect to the cbmpliéﬁée,’it'iszrecomﬁended
that the following steps take place. If probation is imposed
under 8(d)(1)(1)(b) where the firm_ié»unéble to.pay the fine
at the time of the Senfencing,,ié it recommendea tﬁat‘thé
courf may.impose other conditiéns.

It seems to me at leaSt in'regard td the probation;

ary provisions, it already is some mixture of mandate and
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policy. I have héard several times discuéSion'abouf thé :
massive fine level; thaﬁ’s the‘térm Joe used, the Taséive
fine level. | t

- Let me commenf thét I'thiﬁk in.our society today
corporations are capable of doing massively damaging fhinés,
massive spills we're_getting,_maésive sfock‘frauds, a3
hundred million dollar settlement in the Bolsky [ph.], I
fhink fhe figure was in that-rangé,.is not ﬁassive relative
to massive saléries and cdmpensation fo pe6p1e~in that field.

What would bé thefapprbpriaté ie?el? Yog asked ﬁs.
Church I thought the right question. You said, weil, let’s
take a 500 million dollar fraud. What should the fing be?
Aﬁd I sympathize with her having a hard time to answer. .If's
a hard quéstion. Sentencihg is hard.

Well, under the present guidelines, as I feadvthem,~
the fine level wouid top out af 1;5 million, two times the
higheﬁ of pécuniary gain or‘peéUniafY losé,plus thé'non--the
equal amoﬁn; up to'thé point that hasn't.been'reét;tuted;

So let’s say 1.5 million on7500 miliién;il guess
you said-e’ |

CHAIRMAN WILKINS: I said 500 thousand.

PROFESSOR STONE: Okay. Whatever it is, it’s
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triple'the amount. If you do triplé_it, say 1:5, is £hat‘
méssivé. What that means is that if thekchancés of your

. P
being caught are one and three or less, it’s a;gooé bargain,
that is, if I facé making $500,6004and ébssibly gettiﬁg
caught and possibly being pressed. to conviction, ahd poésibly
writing a check, and indeed when I write that check_it wbuld
be some time iﬁ the future} given fhe po#sibilities of'appeal
and the time for indictment and.discovery and we applied.a
d;scount‘rate of 10 percent or 8 peréent, whatevef the:firmA‘
is using and penciling out its other adventureé, mf sénse is
it is a very non-massive fine,_ﬁhat is, theAéhanceé are 50/50
of getting‘caught. I woﬁld be surprised that the chances'of
being detected in a fraud are that iarge. |

| When someone robs a bank, YOu know a bank has been
fobbed. You know there has'been a crime;_'You may not know
who did it, but you know thére hés beeh a crime. jThese
massive stock frauds people juét don’t know. So the chances
of being caught are very slight.

So if'you are looking at the deterrent e%fect, I

wouid say, no, these guidelines don'tvhave massiyepenalties.
They are rather slender. Are the penaltieé massive? Look‘

what the guidelines do for environmental spills. TIf you have
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a series of environmenral spills,bthat‘is to say if yoﬁ hare
unlawful discharges under the Federal Werer Pollur%on Control
Act, they are treated by rhe guidelineé if it is aépattern ef
behavibr as increasing six ievels, which means that the total
fine might be somerhingiike, as I calculate it, $40,000.

The_Congressional fine is 5.te 50'thoqsandjdollars
a day for these violations. That'is, Congress' fine level.
could be for a 5 day spill, your 50 000 ‘times 5. It tops out
under these guldellnes at somethlng llke $40 000 the way I
calculate in my testimony a levelA31x’1ncrease. Are those
massive? They don’t seem as 1arge‘5s what Congres; intended.
So I don’t really think that they are massive‘at_all.

' One area‘that_I have sihgled eut for attention‘that
is particularly lmportant has to do w1th regulatory offenses.
Now they are important because the way the guldellnes are |
shaped the crltlcai terms,are,net.pecunlery galﬁ and net
pecuniary loss and those work for your classic offeﬁses like
ahti-trust violations where there is going to be a;clear gain
to the price fixture, let’s say, and clear losses‘eut there
to those’who have exﬁerienced losees through'high conSumer
priées.

The many offenses such as failure to report under
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1 thevNuclear Regulato;y Act, thé“reguiations, I.regard as very
. | 2 ||serious. They posAe. hazardé to' the whole ‘sc.Jci'et'y. gT_heJ.:'e is

3 realiylno peéuniary gain of any,méasure by the COméaﬁy that

4 falsifies'records, by thé liéenéing of a ﬁuclear plént thét

5 does.not report ﬁhat cofrosion is appearing in some . pipe.

6 There“is no gain to it. It héén't caused a losé' to ﬁhe

7 ||public yeﬁ. It has caused an eno:mouskloss #o thevsociety.

"8 || The informafion value is a value tb the society. if iﬁ one

9 ||nuclear plant something is going wrong,Anot ohiy to know ﬁhat_
10 || is of valué to the regulators so that they can come in on

. ‘ 11 ||that plant, but it inay give‘ev.idévnce of what is hal':)pening in

| 12 ||every comparablekplant in the United.States. |

13 | . VNQW the fine under the stfﬁCture that you have now
14' makes that a mere regulatory non-reportiﬁg.- Féur thouSahd |
15 ||dollars doubled is eight~thousénd déllars. ‘Congress has

lé measured such Qiolations--has put a-pricé taglof $100,000 on
17 ||them, much higher, and it seéms to.me rightly so. That is,

18 the.real problem, it seems to me, in the basic str@ctufe.is
.19 || that the rgguiatory offenseé which don’t cause a nét

20 | pecuniary gain particularly don’t cause a pecuniary loss, but

21' impair the integrity of the systemé_on which the public'rély

. _ 22 | for nuclear safety, for ‘toxic safety, to get at problems
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befofo'they céuoe a public perili-beforé you?vofgof a spiil,
beforé you7ve got your.wastoidump:out,there.* fhatgpaper‘
trail I fegard aoovery significant'énd‘l thihk thaéofheso_
fihes, massivoi.massive.finés, no,othesé‘aren't méésive
fines. ' It is:very light,‘iight relotive to detérrénce it
seems to me, quite light relétive toiwhatvCong;ess.has
provided forvinothe ielevan; statd£e$;-:

I jusf had a:féw ofhers points._.I.oan touch on
them very briefly.:FOné;-I.thihk thefe‘has.to'be a provisioﬁ:

that whenever an individual agent of a corporationis finéd

that the fine not be subject to indemnification nn&er'State

law.

Seevthe way the Stété corporations codes ate framedi
typically, and certainly tﬁat'of.Delawére and'now california
and a number of States.following suit, if én ogeqt of an
oroénization suffersosome;thirdAparty loss, inclﬁdiog-fihes
in thelﬁake of episodos for'whioh-the.officer didfnotihave_
reason to know that he was violating the law or that-was‘
operated in the best interest of;thefcorporatioo,oé cétera,
the fined executivé could just turﬂ_arouhd tolthe corooration_
and gef the corporation fo-indémhify:the'amouﬁt"of the fine.:

That is, after the workﬁthat has gone in to the
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prosecutor taking the case, gqing before thé jury; getting a

conviction, géttingfa fine, vindicating supposedly:the
: : : L

interest of the Government, quietly'that»executive:can go
back to the organization_aﬁd.request,and indeed("depending
upon the articles of the corporation, perhaps demand that he

or she be indemnified, thereby deflecting'theiamoﬁnt of the

fine. That is intolerable. .It is intolerable that corpora-

tions actiﬁg under the powers of State-law'shoﬁld‘bevablevto
subvert the operation of the Federal criminal law and that
could be.easily amended Simply.by_prdviding that in instances .

where ah_agent of a corporation has been fined thaé as part .

of the sentence thatvhas'got to be ?icked”up.'_Otherwise,-

there»isrﬁo reporting—mechanismé. These are veryilbwv
visibiiity deciSiohé to be picked ﬁp.in fhe Federal feporting
under the securitieS-laws oniy perhéps‘ih'thelinstances‘of
thé ﬁép level executives{
.Why don't I just.také-questions'béyohd that;.
CHAIRMAN WILKINS: . Thank yoﬁ,fo; youf inﬁormati&e'
testimony. . | :
Go ahead, Commissioner.
_-COMMISSIONER CORROTHERS : Professor Stone, in the

area of I guess we could call it criminal or violation
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history, I think it’s on the last page of your[written

testimony, yon‘indicate that by the time a violator is-

referred’tO'the U.S. Attorney for oriminal prosecution-that
therehis-often already a history of failed attempts.to} I
guess We7ll cail it, deter,Athrough administratiVelremedies;
and’that as a consequence'yod favorrpriorfCiQil enforcenentd.ﬁ
sanctions by public authorit&eto be treated’onhan eqnal
footingdwith prior'criminal convietions;'

Another respondent has suggested to us’ almost the

'same thing, that we recognlze and sanctlon both types of

hlstory, but that admlnlstratlve and c1v1l adjudlcatlon
1nvolve ‘among other thlngs a dlfferent standard of proof than :
conv1ctlon. So that for this reason and the other.reasons we
should separate the two as aggravatlng factors and sanctlon
less harshly for the civil - -and admlnlstratlve adjudlcatlons.

Do yon see any merit to this suggestion?

PROFESSOR STONE : well, thank you. It seems to me
that.what we are talking abont;-what i'Wasvfoousing on was
the conditions for the imnosition of probation_and;it is true
that in the civil--classic civil administrativeipenaltfythat
comes up;under’sone of’regulatory agencies;thatvthe'standard—

-the burden of proof is less onerous to the prosecntionr;'But
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I don’t think that that means that a court in dec1d1ng

whether to issue probatlon ought not to be able to: have that
B

record-before it as one of the coh51derations.«
You see, it’s typrcal.; It;s‘not just occasional,
but it is typical that before atcaSevis;reférred to ther,S;
Attorney'fOr prosecution on_the criminal-side by one‘of»the
reguiatory”agencies that there ie aireaay‘a-history of

several attempts by the EPA or by NOA or by one of the

‘ regulatory agencies to brlng the company to heel w1th the

civil flnes.

So‘that'if we are thinking‘about a ‘one bite rule,
by the time we get that one bite~into Eederai-court there may
well be ih the record.ofhthis‘company’e_behauior two or three
episodes. of esseutially the:samebconduct,fi‘

Now I think it- is quiterfair.to ooint out, as has
been~pointed out, that the stahdard hefore the'agencies isla {
lower standardf But I think in decidinnghether or'not to
have a probation,'that'it is wise tohtake_into account.

H I should.underscore the.fact,qI also believe that -
most compahies.in America arerhoneet.-31hthrnk that moat
people in America are hOhest.; The'criminal_iaw‘is being

drafted for those company and those’people in companies that




ddh

10

11

12

13

14

15

16

17

18

19

20
21

22

MILLER REPORTING CO., INC.

507 C Street, N.E.

Washington, D.C. 20002

(202) 346-6666

138

are abhorrent and by adopting'these provisions and by
recognizing that probation7isvone of several poSsible
alternatlves for judges to have to deal w1th these compll-

cated and ‘rare cases we are in any way, those of us who

: advocate lt trying to besmlrch the reputatlon of corporate

Amerlca. _Indeed, on the contrary,,my sense-from deallng_w1thu
corporations, and.I have practiced on Wall'Street,and
represented no one by all law violators, that the big-?many
compahies, ihcludihg,dI think,:the largeetlcompanies are very
law abiding and actdally standards of this.eort woqld not:}
affect their behavior as much‘as‘stahdards of companies that
are more marglnal and do a lot of the dlrty work And'fihe
companies like some of those you have heard from--representa-
tives speak from today already are talklng about compllance .
programs. | o

| All thie does is makevavailable tozthe court a
remedy if there is not in place a compllance program It
gives a nudge to the firm to 1nst1tute programs that l thlnk,

i
many good chemical companles already have - There 1S'noth1ng

Ithat goes. beyond what really good chemlcal companles already

have in these recommendatlons.

CHAIRMAN WILKINS: Thank you.
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‘QueStions?

COMMISSIONER NAGEL: ' Yes. Following up ?nvt-hat
éomment_you just made in respbnse to Coﬁmiééioner_éoffothers’
question, you have testified before:this>Commissi§np£evioﬁs-
ly, és.weil:as submitted docﬁménts;‘QSSeﬁfially arguiﬁg for
the viability-of probation as an appropriaté éanétioﬁ'under
certain contexts for orgaﬁizatibnal probatiohf .iﬁ fact, I
believe at thé last hearing you testified about the p}ogram
at Occidental; et cétera.

In view of the criticism that we have been héaring>

in response to our now proposed two versions of guidelines, _

as well as some of the reCent_criticism that has appeared in

the press, is.there something you would say in response‘as:'
someone who eariier argﬁed for;the viébiiity'of this’.
proposal? Having now heard some of the criticisﬁ,_if jbu_
were respohdiﬁg, what would yburArésponsé-bé? Are you
persuaded by their argumenfs?v Sort of where aie ydu bn thié?

PROFESSOR STONE: = I haven't been persuaded that

anything in here is unwise. I think that'the standard for--

under the'policy recommendations that a court would--it is

recommended that a court'impOSe all of'these»limitétions on a

firm that hasn’t anted up. When I first read it I must say I
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blanched because I thought, what Judge is g01ng to want to

constltute hlmself to the SCC. .
1

.

I really think that these provisiqhs which would
invite a court to monitor di#idends and mergers do'all:those
things;that it takes an enormoue staff to do. are terribly
unwise. o | (

I take it that what ie contemﬁlated-there is'simply
a firm that is a very small firm on‘the rocks. No‘one_is
thinking about a major companj that the'fear is“that:fou may
have some'coﬁpanies subject to a fine and it'can’t'pay the
fihe for a While. It is trying to get backlng up to pay the

fine and somebody then drafted what looks to me llke a part

of a condensed indenture agreement f;om a major lending

institution.
That part troubles me, I’'d have td'say, but I take

it--and I’'m not sure it’s required. I know of no case in

which a company or a firm that was subject to a fine has

tried to merge out of the fine. Of course, it couldn’t
legally merge out of a fine, go bankrupt. If it disim-
balanced itself of assets"and'then'declares bankruptcy, of

course that would be a fraud of creditors of whom the United

States ranks quite high and it is treated rather generously'
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by.the courts,‘I don’t think that'that’s :eaiiy requi?éd,'but
I wasn’t part of fhe‘discuééiOn. I take it tﬁaﬁ it waslﬂ |

j - P
contemplated that that prbvision_restricting dividénd
pafments, et cetera, et cetéra was éqmething that I never had
seen and I am ehthusiaSt for it. I don't'know ﬁhat it’s
needed. 1It’s probably going to make é lot of péople think
.thatythese'§erisions are moré onerous, mpre‘cumbersome than
they really are. I don’t think that'they go beyond-what the’
éCC has been doing in anxialary reiief for yéars.in:Federal
cbufts. | | )

In settling éases under the_seéurities.l;ws Federal
courts have handed'doWn--there have been judgments that have
imposed certain internal changeS*Within companies, mahdated
théy hire a compliaﬁce offiéer, méde it ciear.that'the board-

of directors has to review for a period of a year or 2 years

the securities prospectuses that are going out. They have to

anyway, but making clear about preés releases, things of that
style, and they seem to work;k They restore'investQ: con-
fidence. Peoplé adjﬁstlfo them.‘ I think-it's a iét of--I 
don’t want to say hysteria--I~think'it's feally--I sympathize

with the people who are concerned in reading these things.

But, ﬁo, the answer to your Quéstion, &ould I
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withdraw any of these probation provisions, I'would install'

that little clause that I recommend in the submltted tes-

timony that Commissioner Corrothers stressed

COMMISSIONER NAGEL: Thank youf

CHAIRMAN WILKINS: ACommissioner Corrothers?

COMMISSIONER CORROTHERS& VVery quickly,_concerning
the relationship of the fine to the size of the organizatlon,
you suggest that we have not yet suffiCLently allowed for the
differences in the punitive aspect caused by differences in”
wealth of the various organizations. '

You pose the possibility of;solvino thisiproblem'by
some index of likely insensitivity(to fines that we mightu
call organizational denseness. |

PROFESSOR STONE: Yes.

- COMMISSIONER CORROTHERS: Though there is some

question as to what characteristics would correspond with .

denseness sought.

You indicate that anbappropriate reaction to
denseness might_he achieved by'or through the use‘of proba-
tionary regulations. | |

Arevyou able to expand on this idea,vi e.; how this

could be ach1eved°
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PROFESSOR STONE: Yes, the one I was addressing
there for the others was the fact that there is a lot
. _ _ et that a

concern. There always has been a lot of concern about

levying fines of the same level irrespective of some measure

of wealth of the-corporation;'

I have some--I share the uneasiness about a single

level of fine across organizations of éonsiderably different

wealth characteristics, bﬁt the sort of wealth cha?acteris-\
tics that we talk about ordinériiy'in éonﬁecfion Qith sorting
out porporationg into types,ilarge‘and.émall, what:do they
mean in corporate--when we talk about corpdratibns:that'hAQe
to do.with the gross saleé or profits or number of employées,
things of that style, and I tﬁink it is very hard to set
guidelinés that will.say charge a company that is bigiin some
sense‘undefined and difficﬁlt to define sense of big, higher
punch than a“émall company{ | | ”
I am not sure that it is wise either because'it may
be distorting of appropriate market meéhénisms. -It‘seéms to
me that the solution is if a judge is worried'aboué thé fact_ i
that here is this huge company:and'this.is the third or 
fourth time it ié has been con&icted of a pollution, éimilar

~

pollution episode across the country, instead of just
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tﬁinking, well; I need»avhighef level of fihe, which tends to
discriminate in very difficult wéyslbetweén iarge ghd small
o = B Co ' .
companies, that that would be.an added reason for éhe‘
imposition of séme éomplianée order 6n thé fifm;
So thé fearé that one'hasvabout:the fine being
inadeéuately differentiated for firm type éan be caéhed:out,

if you will;'not byvchangihg the fine level or playing around

with what is a dense company, an insensitive defined company,

and a non-insensitive defined company can be cashed out by

changing the attitude towards~probation.
COMMISSIONER CORROTHERS:: Thank you veryzmuch;
| CHATRMAN WILKINS: We have only a minute left. Let
me ask you, one of our proposals deals with the.corpdrafion
primarily organized and_existing-and uéed for crimihal_'
purposes, and‘we would suggest, or thesé proposaléndo;‘thét.t
in effect( the finevétrip the corporation of all éf their
assets. - | |
PROFESSOR STONE: Yeé.
CHAIRMAN WiLKINS: You raised concern ab;ut‘the
crediﬁors of this organization and how We~w§uld déai with the

quote, innocent creditor. And_I'Would suggest that the same

area deals with the innocent shareholder in any. situation,
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pérhaps. |

| PROFESSOR STONE: Yes , but this wasn’'t just the

: _ : i _

shareholder. I am concerned about that whole provision. It
seems to me that if a COméahy’is convicted it wiil be
convicted of a:particular'crimé and then this qﬁéstion, was
it organized for a criminalApurpoée, it is a tetribly hard
thing to deal--to puﬁ in some jﬁdge’s lap because. the judge
has heard'testimony about a crime, 56mething defined as a
crime and_now it seems to me thaf all of the problems of RICO
start to come up and.there‘are'massife_probiéms in~RICO and
you‘start to havelto have now ahother hearing withéut_a lot -
of.gﬁideline. What does it mean that a company ﬁas, you

know, organized for a criminal purpose? Suppose it is a

company,that just simply could not from day one meet thé .

‘affluent standards of that air basin that it-opétates'in?

Was it organized for a criminal purposé? "I don’t know.
What worried me was in the wake of the uncertainty

of substantively what’s meant and procedurally how do you

decide what is a criminal organization. What compounds it is

that the penalty seemed to be obliterate it. The fine should
be high enough to deprive it‘of its assets.

What I was pointing out there was that thejCOmpany,
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élbeit in some way organized for a criminal purpose) might

have innocent bona fide‘lendiﬁg'institutions,.that;is, banks
might have extended éredit to this organiZatiOn.noé knowing,
and after all, it took thelproéecutor sgﬁe difficulty finding .
out, that you had here a, quoté, cfiminal o;ganization.

- If you really sét the fines so heavy as to
oblite;ate it of its assets, dépending on what one meané by
assets, but I take it if you take out the assets you also are
going to wipe out not 6nlyAfhe.shareholders"éqqity,'but the
liabilities--the credit accounted for liabilities in the
classic sense.that offéet tﬁose assets. |

So you may haverah~inno§ent bank--and theré»still
are, I would iike to believe; some innocent'banks in America-
-you have an innoceﬁt bank that is wiped‘but. .It seems to me
that if you gre going £0"re£ain-that proVision,’wﬁiqh,I am
notrenthused about, then_in iieu 6f the word'"assét" it ought
to éay net assets, which would be--define het'assets'as'net
of the bona fide loans.. Now.that also Céuses probléms
because many small ofganizations, some,of'the:siocgholders
also.leVerage by extending loanslto‘the organization. They
put in some of their money inAstock and»théy try to enjoy a

Creditpr position. So that would take some careful--if you
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want to;retain that~sec£ion,vitbwould_bé wiée tb_télk_io
someone about just some'accoﬁnting--standard aécou?ting
terminology. Theré are some compa:able situations:' All I am’
poiﬁting at--and it could bé taken care of--is theré is a
prqbiém of confiscation of fundé that are funds of innoéénﬁ

people, essentially, ofvinnbcent‘lenders.

CHAIRMAN WILKINS: That is a problem, I understand

'it, but is the same problem there with innocent shareholdérs'

in_any situation?
| PROFESSOR STONE: Well, not quite._'Yes gﬁq:né'

because shareholders have the claim‘télthe résiduai;.-So-if‘v
the company is making.a lotiof,money off illegal behavior,
they are the beneficiaries.. If a company has got a‘bond--has
got iet’s:say an 8 percent note; they ére goingito be paid 8
percent on the note. -’ | |

CHAIRMAN WILKIﬁS: There may be a joiﬁt‘veﬂturé-

worked in there too with some lending institution.'

PROFESSOR STONE: Yes, that is right, and then-they

would have--I think in the case of a joint venture the

culpability of the joint venture would have to be examined. .
But in regard to the difference between

shareholdefs and bond holders, I appreciate on the‘first‘
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level what you are saying..rlp'is an apprepriete'question to
put to xﬁe. | | . ; |
I am saying that the position'of'thestoekhelders_
and.the bond holders isn't exectly parallel because the.bond
holders are entitled to their play as ‘presumably some
percehtage of their loan unless they can exchange and swap
for some--the ventures.are con&ertible'or.semething like
that.

The sfockholders are often though quote, innoeent;
in that they don’t have any maﬁageriel hand in ﬁhefwrengdo-"
ing. They,;nonetheless, may he_eainted inAthat err_a Qeried
of years during which the effensee have been»aCCruing they |

have been the_benefieiaries of the bloated stock value in a

way in which isn't.quite as direct as the way of bond

holders.

I think that needs a look at. I thihk that.
prov151on really needs a look at and I thlnk that someone
should hold it up agalnst RICO and see what sort’ of 1nter—‘
ference there is. o : |

The image that I get,in:my mind'is likevﬁwo songs,

possibly both a iittle off key, being played in the same room -

and there is some dissidence there between RICO and what you
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have in that little section.
CHAIRMAN WILKINS: It would only apply to aVvery
. i o

small minimum of corporations, although they are a few that--

 PROFESSOR STONE: That’s right. 1 so understood

IHit.

CHAIRMAN WILKINS: Well, thank you very ﬁuch.
Again, we appreciate your a%gistahcé tqkthis Commission. We
look>forwérd.to a working relation$hip with yoﬁAin the futﬁre
aé well. - | |

‘We will take a break now andiétand in régess until
' i

1:30. We will staft back sharply at 1:30.

[Whereupon, at luncheon recess was taken. ]
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’AFTERNOON'SESSION

CHAIRMAN WILKINS: We will begin the afternoon

session of this public hearing on Organizational_sénctions

and Related Matters.

Our first witnéss this afternoon is'Profeséof
Amitai Etzioni, who is a diétinguished Professor 6f_Law 
George Wéshington Univérsity. |

Professor Etzioni will be accompanied by Sally

Simpsonf Ms. Simpson is a criminologist at the'Uﬁiﬁersi
Maryland. . |

Professor and Ms. Simpson, we are delighééd to
you both.

PROFESSOR AMITAI ETZIONI, GEORGE WASHINGTON UNIVERSITY;

ACCOMPANIED BY MS. SALLY SIMPSON, CRIMINOLOGIST, UNIVERS

OF MARYLAND

PROFESSOR ETZIONI: Thank you, Mr. Chairman,

Members of the Commission.

I will just briefly summarized my statement.
served for 20 jears at Columbia ﬁnivefsiﬁy.‘vl wouid iik
elaborate first of all on your‘wbrk; |

| The American sécietyntendé aﬁout,once every 10

years to sort of turn its mind on one major issue.: In t

at -

ty of

have .
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I
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60’'s you kind of pay attention to civil rlghts, in the.70's
to the envrronment and at current to the klnd of 1§sues that
we focused on in'the turn of the century_during the pregres-
sive era seem now to be on the:agenda,.the question of ethics
of'public institutions.

 Iemost sincerely,see,the’work'ef‘the Commission as.
lending a major hand to a neea to show up American inetitu-
tions}. Now the ﬁorld I live in and stndies is'slightly.
different from what you heard of some of the witnesses‘today,
but indeed there are many corporatlons of 1ntegr1ty. There
is also another small number Wthh are engaglng.ln'varlous
kinds of criminality including in recent years after the
changes in sentencing.

So, for instance, we have regular.report of
something.called sink tests where laberetories take.specimens
from patlents and collect $150 for the test and then throw
them down the sink to save them the cost of doing the ~test
and reportvto the patients that the'tests were negetive;
There were fatalities as a result. o

We have banks. We.eStimatehthe‘amount ofmeney
laundered from drug dealers in'Americen banks is 200 billion

a year. Very few of those have been sentenced yet.
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I, myself,_served as a staff'director;of a‘State
commission appointed by the State of New'York inveStigating.
nur51ng homes and there you see the problem which I w111 turn
to in detail in a moment where they assume they are not going
to be caught  and they engage in every human and economic
abuse in the.book including.putting oatients whose insuranceu.
run out on the porch so they:Catch pneumonia’and'shorten'
their life. And when they are caught'they mould either go
out of husiness in New York andkreopen‘in_New Jersey, or if
thevaould,be fined, there‘washa great dehate‘if“there shouldi
be 5 percent interest levied on.top‘oflthe restitution.and
that was in the period in which interestirates in the bank
were very higher than 6 percent and the fact that‘it had no
deterrence consequence, jou can see; that.many of the nursing.
homes, specific ones which are called bg dudge Coplan [ph 1 |
in his 1nvestigation in 1965 were brought up before our
commission in 1975 and.are'still in business‘in 1985,doing
some of the same kind of violations that'they wereécaught'
before. | |
So there are Significant segments of American
enterprise which do need a show1ng up and I thinkithe.work of.

the Commission has bas1cally 1mplemented as suggested, would
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go a good part of the way neceésary.to achieve that affect.

What is necessary accordiﬁg to the most conserva-

tive economists, economists who have never been charged by

being in any way politically or otherwise on the liberal side

of the continuum is to not to make it attractive to corpora-

||tions to engage in violations and the only way that can

happen is iflthg'fines will‘éxceedrat least by some margin 
the benefit they expect tp gain from violétiﬁg the law.

Therefore,.the finés‘have to be calculéted by a
multiplier which reflecﬁs the.éonviqﬁion fate. vNoW I would
be the first to admit that since we‘are talking heée ébbut
measuring the frequency of illegal écti&ity that we have a
problem here. Yoﬁ cénnot get, obviously, a preCise'reliable]
definition of how infrequent_an_iliegal aétivity is byt_.
nature. Nevertheless, when.you study this matter you do geﬁ'
a good estimate, just a very gOod éétimaﬁerfor the flow pf
cocaine in-this céuntry.

And I would say that the best judgment gancomé at
when.you'see fqr instaﬁce’how:commonvinsider tradigg is andv
such that if you c§nVict one out of a hundred, not oniy‘by

indictment, conviction, and collect the fines because there

are various obviously manuevers taking place after convic-
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tions such as the few we heard about today, that.thieuiSj
probably an airing on the higher side. :
- So let me use the one out of hundred as ﬁy conser-

vative estimate. That would suggest that if a corporation

caused the damage of the kind which you asked abouteearlier

of 500,000 and if it is not seem to them sometﬁiné they
should charge the cost of doingkbusiness the multiplier to be
used wquld have to be a hundred aﬁdia_margin to'provide some .
kind_of deterrenee. It is very far away from where we‘are
and as a result it is very difﬁieult,for a coﬁpqraeion of
integrity to stay in business because they have to}eempete

with corporatlons who are not of integrity who, for instance,

will report to the FDA as we had last year that thelr drugs

‘are safe and effective when they are not. Now 1maglne thlS

competition between a pharmaceuticalifirm who maintains the“
law and one which violates it or thendefenee where they
underbid their products, how can:a cofporation‘of integrity
stay in business? | |

I would hope, and I am sad to say it is not »

happening it seems, that the business community would be the

first to come forward and demand severe penalties on those

who compete unfairly by violating the law.
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I would be'further encoﬁraged:if they would do what

to some extent the Bar does to some extent, the medical
: ' _ - :

societies, where they disbar members who grossly violate the

| codes .

So if fhe National Manufacturer Association and
chér such groﬁps, the Chamber and Commercé‘we.hearvf:om
latér, would come forward and say, "Fine, wé will take care
of our members who engage in impfoper(,illegal, and‘ﬁnethical

conduct", well, then maybe you'éould'rest assufed. That is

not what we are hearing. We are hearing from them-'to say, -

study more.

Well, I make'ﬁy livelihood ou;-df studying things.
W? can always.study more, buﬁ there is time for'action and it
is overdue.-

Let me say about the hotion.that‘fhéré are innocent
shareholders, the shareholders afeAthé ultiﬁaﬁé seat Qf
sovereignfy and they delegate their power to_the management.
The management in the end, by.condition, by éthical'theory,
by legal théory, is responsibie.to thé shareho1der;.l

So if‘management misbehaves and as a resuit~there
are_losses to_the shareholders, the sharehdidefs would become

more alert and be more synthesizéd to the need to see to it
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lthat they will invest bnly in corporations‘of integrity.

Maybe they will pay moré to rating serviCés who really rate
: i .

not only bonds by A, B, C, and tfiple A, but will rate them

by their moral and legal'integrity and that way the:markef

forceé will c¢me to work on the'side bf integrity.

So I sée no problem at all ifla cdrpdratiph.is
engaged iﬁ illegal beha&iof‘and if they are publicly fined
énd that in sbmehow affecting the shafeholders. _They will
iearn from the experience and in turn Seé.to it that a
cleéner management will replace those’of less integrity.

'~ Maybe I will stop hé?e.and answer whatevér,éues—
tiqns. | |

CHAIRMAN WILKINS: Thank you vefy mucﬁ;

Do you have any cqmments, Ms. SimPSOn; Y6ﬁ would
like to'make? | | |

MS. SIMPSON: No.

CHAIRMAN WILKINS: Any quéétions £o'my'right?

'COMMISSIONER MacKINNbN:_'Professoi; what is the
foundation for your tesfimpﬁy about thevlafgeicbrpgrate
crimes, I mean so maﬁy more than afe ever diécovered? .

| PROFESSOR ETZIQNI? You figﬁre if.ﬁe haQe'a'paft of

those which were discovered by the Department of Justice when
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they did a study‘in‘1979, we came élmOSt'to exactly the same

. : ' ' \
figure. They are based strictly on convictions. They do not
. T : . t

include indictments or any other kind of‘earlier ailegatiohs.”
COMMISSIONER MacKINNON: What were their findings?
PROFESSOR ETZIONI: There findings were that 62

percent of the sample they studied_they’found--of thé large

| corporations they studied were involved in one or more

illegal éctivity.

COMMISSIO&ER MacKINNON: Of consequence or--

.PROFESSdR ETZIONI{ Well, yés,‘indeed. ‘The issues
involved are fraudulent products, ﬁajor tax violations,
environmental violations, price fixing;

COMMISSIONER MacKiNNON: Can.you.give me a concrete
exaﬁple? | -

'PROFESSOR ETZIONI: Well, earlier in the day
reference was made to an unhémed éorpération'in Connecticutf_

COMMISSIONER MacKINNON: in'what?

PROFESSOR ETZIONI: In Connecticﬁt,vwﬁich was
building nuclear submarines.' That would 5e é caséiin point.
I see no-- |

COMMISSIONER MacKINNON: ihaf was public.

PROFESSOR ETZIONI: Sir? *
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 COMMISSIONER MacKINNON: 'That was public.

PROFESSOR ETZIONI: We are not referring--many o
| | = e ne | i - O

the:things--
COMMISSICNER MacKiNNON? i em talking about one of
these that haven’t surfaced. - |
PROFESSOR ETZIONI: -No--
' COMMISSIONER MacKINNON: Yeu were.talking about a
lot of undiscovered crimes.

PROFESSOR ETZIONI: No. All of the cases we

studied and they studied in one way or another are-on the

.COMMISSIONER MacKINNON:" Whée reCord, c?iminalﬂ

record or prosecutions? o | |
- PROFESSOR ETZIONI:'“Yes, sir, or--

COMMISSIONER MacKiNNON: ,Ybﬁ mean you come up with
the 62 percent corporations actually prosecuted? \

PROFESSOR ETZIONI:_.in many cases the_corporations
agreed not to repeat the crime in‘the'future and‘thaf'wee all
that happened. They admitted to their—-I am not ailawyer by
training. Actuaily, I am professerkof éeeiology. I may not
eay it techniCaliy accurate. | | .

But what happened is the'corporations did not deny
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that what happened was not in llne w1ta the law, but they
agreed not to repeat this act1v1ty in the future 1n exchange
for not being punished. | | |

COMMISSIONER MacKINNON: Well, I don’t know what--I
thihk you are getting off the beat there. tWe hayevthe
figures en_Federal corporate.cfime in America and they don‘t
run over 400 a year. Now you say--aﬂd, of course, there a:e
thousands of eorporatiens and you say that 60"pe£eent are
engaged in law violations.

I just wonder--and you juét said that they were all
charged.. Well, they aren’t in Federal courts. | o

| PROFESSOR ETZIONI:  Let me talk to what I am most

familiar with. 1Is the corporate 500--the Fortune 500
ihdustrial_corporation. So 66 percent of Sbotweuld amouﬁt to
300-- I |

COMMISSIONER MacKINNON: Two.fifty.

PROFESSOR ETZIONI: To 300, if I am not mistaken.

COMMISSIONER MacKINNON: Of what?

PRVOFESSOR.ET.ZIONI: ‘Three hundred of the Fortune
500 and I am happy tovprovide you tﬁe list of the cases.
They are charged of one or more--convicted net charged--

convicted or made a deal in one or more criminal aetivity.
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COMMISSIONER MacKINNON: What kind of cases? Not

Federal cases because we_ohly get 400 a year,and'wé find thatv

i
they'are'all mostly small corporations. ‘
| ‘PROFESSQR ETZIONI; Weil, i_dohft‘kndw. Is

Beechnpt a small corporation? |

COMMISSIONER MacKINNON;_ Smallbcoréqrqtions mostly
that commit the Federal violationg. | |

COMMISSIONER NAGEL: Méy I perﬁaés ask a quStion
that mighﬁ help clarify? . o

What kind of timersémple, that is;‘whenfwe look at
thé number of éorporations convicted by yeaii Weré you .
looking at all dorporations in fhe corporate_soo énd looking
to see over the peridd of let’s say,sbme larger.number 6f
years there was a criminal in&esﬁigation of-conviction, if
not a éonvictisn, there was éome-othérsettiement of crimiﬂal
invéétigation. Ié that--whaé &as the fimeframé-—

PROFESSOR ETZIONI: Thatris ekactly-corréét. We
are'falking about a 10 year period from 1975-;

COMMISSIONER CORROTHERS: To ’84.

'PROFESSOR ETZIONI: That{s'ekactly correct.

COMMISSIONER NAGEL: So for a périsd_pf 9 years

when you investigated the 500 corporations in the Fortune 500
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you'found roughly 60 percentfhéd some criminal either
conviction or settlement of a ériminal investigatianwhere
o - : ,
they did not dispute the criminal»activity? |
- PROFESSOR ETZIONI:  That’s cofrect..
COMMISSIONER NAGEL: Am I saying that correctly?
PROFESSOR ETZIONI: Exactly right, onlylitfé 10
Years. Its from January of '75 to'December '84. |
COMMISSIONER NAGEL: = And wé're talking about 400
per yéar. So it’'s two different_data’basés. |
PROFESSOR ETZIONI : Right.“ | .
COMMISSIONEﬁ NAGEL:  Could I ask one foliow-up_
question? And that could includé a State ¢on§iction?
PROFESSOR ETZIONI: 'Iim.sﬁre that’sktrue;
COMMISSIONER MacKINNON: But you don’t find many
Sﬁate convictions. '
PROFESSOR ETZIONI: I did not‘éodethem'accérdiné
ﬁo State and Federal. o
| COMMISSIONER MacKINNoN}- Thank yég.
COMMISSIONER CORROTHERS: Professor, jusé é
comment, és~you_know,vl ha&e beén qupting.from ybur testimoﬁy
all day. I‘wouid just say phat your Qoik orkachieﬁements are

remarkable. Because of the paucity.of,data in this area you
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are extremely beﬁeficiél to 6ur-§ffofts and I would just like
to thahk you for you aésisfance to us; :
: : : S _ i

PROFESSOR ETZIONI: Thank you very much.

CHAIRMAN WILKINS: Any questiéns,to my 1ef£?

[No response. ] | |

CHAIRMAN WILKINS: Just one éuiék.question,'yoﬁr.
views on the innocent shareholder iéSué, how should we deél
with that, if at all?

PROFESSOR ETZIONI: Well,bl‘doﬁ't think this should
be éoﬁcern to the Commission. 'I'thiﬁk.when the cé;porétion
is publicly convictedvand are publiciy.fined the qéestion

that is publicly held should not hatter precisely because you

want to send a signal to the shareholders to shift their H'

‘investments to corporations of integrity.

CHATRMAN WILKINS: Well, thank you very'much,k”
Professor. And Ms. Simpson, we appreciate Yburiéttendaﬁce'as
well. ThankAyou. |

o Our néxtvwitness is Mr. F;éﬁk McFaddén,‘Sénior Vice
President and General Counsel, Blount, Incorporateé of
Montgomery, Alabama: ‘Mr; McFaddeﬁ is representing the
American Corporate Council Association;L |

Nice to have you with us, sir.
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STA‘fEMEN_T OF MR. FRANK McFADD}'.;:N,--Sl;::NIOR VICE PRéSiDEer,
GENERAL COUNSEL, BLOUNT, INC., ‘M'Ol\.ITGOMERY, ALABAMA, AMERICAN
CORPORATE COUNCIL ASSOCIATION

'MR. MCFADDEN: Mr. Chairiﬁan., Judge MacKinnon,
Cémmissioners; I am delighted to:be here. .And as the
Chairman has_correétly pointed out,_ibappear on behalf of the
American Corporate Council A#sociation,»whiéh is aﬁ organiza-
tion of corporate counsel, an organization I have served as a
directo£ for 6 years and was it§ Chairman in 1989.

Solely so the Commission will ﬁnderstand:where I
come from and for that<reason.only,'1 reportvto thé Commis-.
sion that it was my high privilege to serve as a United
States District Judge for 12 years'in‘the Northernubistrict
of Alabama.‘

| I,‘therefore, come to.tﬁis problem with some
appreciatipn for the problems, although it was nevef my

privilege or duty to impose sentences with the‘help'of

guidelines formulated by this distinguishéd_Commission.

CHAIRMAN WILKINS: I’'m not sure you misséd a whole
lot, Judge.
[Laughter. ]

'MR. MCFADDEN: Some of my colleagues would think I
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was blessed; others would perhaps think I was cursed. We do
come here with different cultures, as has been saiq earlier,
and when the Chairman referred tp his seétion of tﬁe country
and the guns, I was reminded of certain areas in our section

establishments which check you for knives when you enter and

|| 1f you don’'t have one, they give you one.

[Laughter. ]

MR. McFADDEN: I will keep my remarks very simple

|| and they will track in large measure what has been said in

the written submission on behalf of the American Corporate

Council,.

The first point is that we think the guidelines are
not needed. There is not enough data, in our judgment, to
form a meaningful set of guidelinés. Nor does the data
establish a demonstrated need for the guidelines.

I do not believe that American business .is as

corrupt as Professor Mayer and others have suggested. I have

seen American business from the point of view of a practicing

lawyer in two States, New York and Alabama, from a point of

view of a trial judge in which I had many corporations before

me in many contexts. I am not an expert on sentencing

corporations, however. And I have been in the business world
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for a good many years.in'a company with international
operations and thousandsvof employees and I do not;believe we
have the critical criminal problem which has been éuggested
here.

Nor do I believé that the prosecutors and law
enforcement agencies at all’levels of Government, both local,
State, and Federal, are as incompetent as it has been

suggested. Particularly, Professor Mayer suggests'that there

are thousands of undiscovered and unprosecuted crimes. I

-just believe that our regulatory agenéies and our law

enforcement agencies at all levels of Government h;ve been
more efficient than it has been suggested. )

I would have less problem with‘these guidelinés,if
the standard of criminal conduct was the same for corpora-
tions as it is for individuals. I& we are ﬁalking about
conduct with criminal intent on behalf of the senior manage-
ment of a corporation, I would be the last to defend any
leniency in that aspect.of the enforcement of the griminal
laws and thé imposition of the fines that the Cong;ess has
seen fit to impose.

However, as we all know, under the doctrine of

imputed liability, senior management of a corporation and the
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corporation must face the liability of conduct of very low
level employees, some cases have suggested menial ?mployees;
notwithstanding a very detailed compliance prngam; such as.
has been outlined to you, and an aggressive execution of that
compliance program.

At times the corpofation may be held criminally
liable when the individual who was committing thé act did not
know it was illegal. He was stupid, but it was illegal. And
I éuggest that when we are dealing with that kind of cir-
cumstances the application of mechanical guidelineg with
littlé or no discretion on the part of the judge i; perhaps
misplaced.

| I have a lot of faith in the judges that the
Congress and the President have sent té the Federal bench
over the years. And I believe by and large they are capable
of fitting in this context fhe crime to the punishment,
particularly where there is no body of empirical data to
estabiish the disparities and the 6ther deficiencies which
the Congress and the Commission have found ih the ;entencing
procéss.

Another theory I have with reépect to this, that if

you take the discretion away from the judge you give it to
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|| the prosecutor and I am told, although I have made no

independent study of it, that with respect to the %ndividual
guidelines some of the siﬁting judges afe complaining that
that’'s what’s happening, that the discretion is being removed
from the courtroom to the prqsecution’s drafting table.

I suggest to you that the judge is the one, the

Article 3 judge appointed by the President and approved by

‘the Senate, is the one who should exercise that discretion

end not the prosecutor.

| Now I am acutely aware that the probation
guidelines are policyAstatements and tha£ if passeé would not
be binding on the courts. But with the congressional mandate
that this Sentencing Commission possesses it would be very,
very difficult for the courts to ignore them and I aleo
suggest to YOu that policy guidelines and recommendations are
one step away from final and'binding guidelines. That would.
be the normal progression.

| I suggest to you, as other‘épeakers have, that

judges bj inclination, training, experience, and time are not
capable of running cerporations; not capable of running them

even if they did have the education, experience, and inclina-

tion because of the other duties.
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The Fifth Circuit Court of Appeals of the United
States took judicial notice once that Federal judééé were not
particulary competent in accounting matters. I'being the
judge of whom they wére Speaking, I became acutely aware of
that judicial notice.

I would suspect that the courts would take judicial
notice that trial judgeé_are_not particularly expert at
funning corporations; More importantly, however, I think
that thé courts, if.they undertake to run the corporations,
will run afoui of other courts and other ggvernmen;al
agencies. /

'If the court has to put its stamp of approval on
the issuances of new securities, the acquiring of debt, iﬁ
would be in conflict with_bbth State and Federal agencies
with respect to those matters.

If the court has to‘give its approval before a
bankruptcy proceeding.may proceed, I suggest that we will -
have conflicting courts both with jurisdiction over that
matter if the sentencing court chooses to exercise!it.

Mr. Chairman, those are all of the remarks that I

propose to make at this time, and I, of course, invite

questions from the Commission.
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CHAIRMAN WILKINS: Thank you, Judge McFadden.

Judge MacKinnon?

i

COMMISSIONER MacKINNON: You spoke about your

experience and I think your current experience. Has that

been international?

MR. MCFADDEN: Yes, sir.

COMMISSIONER MacKINNON: Is your client in the
waste management field internationally? |

MR. McFADDEN: We aré in the business 6f designing
and building plants, among other things; to burn w§ste in the
United Sta£es. We were in that business. in the United States
and in Europe. We have sold the company in Europe which was
involved in it.

But we do not deal with the waste until it is
delivered to the plant where it is then burned and cohverted
into energy. |
| COMMISSIONER MacKINNON: Really my question was
whether Blount was in the waste management field or operation
in Australia. |

| MR. McFADDEN: No, sir.

COMMISSIONER MacKINNON: I know you are in Min-

neapolis, but I--
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MR. McFADDEN: Yes, sir.. We do have a plant in
Minneépolis and one in New Jersey. !
’ . !

COMMISSIONER MacKINNON: I just wondered ' how
extensive that was. That was a new venture for a Postmaster
General.

MR. McFADDEN: Yes, sir. It was a new venture for

the Postmaster General and it is not--we have two plants in

operation'and some that may or may not go forward and, as we

‘have announced publicly, that unit of our business is for

sale.

COMMISSIONER MacKINNON: I can understané why. I
geﬁ the Minneapolis paper everyday.

MR. McFADDEN: Well, you understand some of the
politicai problems and the staying power that is necessary.
Wé think it is a good business, but--

| COMMISSIONER MacKINNON: That’s all T have. Thanks
a lot, Judge. |
| MR. McFADDEN: Yes,.sir.

COMMISSIONER CORROTHERS: Judge McFaddenj you have
indicaﬁed in.&Our testimony that én aggressive compliance
program should merit more than a 20 percent reduction in the

fine.
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MR. McFADDEN: Yes, ma’am.
COMMISSIONER CORROTHERS: Could you sharg with me
i
what‘you feel would be an adequate reduction? Do fou have in
mind a certain percentage?

MR. McFADDEN: I do not have in mind a certain
percentage and I would not. I philosophically have problems
with percentages because there is so many factors involved in
it. And I know from experience that you can have é very
aggressive, hard compliance program and in organization with
10 or 15 or 20 thousand people someone violates the law. And
I think there are so many factors in that that‘thegtrial
judge would have to put all of those together and I hesitate
to put a percentage on it.

COMMISSIONER CORROTHERS: I guess even as I'm
listening you I guess even with the compliance programs they
could vafy in terms of how effective they are or how well
thought out they are, or how many factor--how strong they
are.

So I guess'that would be one of the‘fhinés too the
judge would have to loqk at.

MR. McFADDEN: Yes, ma'am. There are two factors

to it. I can write a very detailed compliance program and
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distribute it to all of the managers, but unless the managers

aggressively monitor it and execute it, it’s not worth the
c !

paper it’s written on.

COMMISSIONER CORROTHERS: And have training or some

| type of quality control, or some type of internal auditing

system to verify that the employees are indeed following
those procédures.

MR. MCFADDEN: And while we are on the subject of
mitigating matters, it seems to me that one of these is a
catch 22 as a reduction of 20 percent if the corporation
discovers it and reports it to the authorities. |

And-if the corporation discovers it énd reports it
to the authorities; it has made the case for the prosecutor
and it would be an unusual'prosecutor that wouldn’t take
advantégekof that.

So you encourage them to comply, but then--and you
redﬁcé-the fine, but when he goes into court stili on a
guilty plea, as I would understand it, hé would beésubject to
a.minimum pehalty of 200 percent of the‘gain or loés with the
mitigating and aggravating factors applied, and that’s

troublesome to me.

Excuse me. You asked a question and didn’t ask for
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another spéechL >I'm éorry about that.
COMMISSIONER CORROTHERS: Oh, that’s,fing. I found
useful'all'of your éomments. Thank you very much.!
MR. McFADDEN: Thank you, ma’am.
CHAIRMAN WILKINS: Questions, Commissioner Nagel?
COMMISSIONER NAGEL: No.

. COMMISSIONER MacKINNON;' Judge, on the discount for
coopefatiqn aﬁd things like that, in England I think they
suggest 30 to 40 percent. Would you think that would be
about adequate? .

MR. McFADDEN: Well, I think that would éertainly
bé‘a good place to start and we afe talking about cooperation
with thé prosecuting people, but it is difficult for me to
assign percentages to it because these matters are so
domplex-4often are so complex. |

| Cooperation after the involvement of high level
management, knowing betfer and with intent to violate‘thé law
is one thing. Cooperation when some low level employee has
beenbstupid is quite another. |

COMMISSIONER MacKINNON: Thank you.

CHAIRMAN WILKINS: Thank you very much, Judge. We

appreciate you sharing your views with us.
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MR. McFADDEN: Thank you.

CHAIRMAN WILKINS: Our next witness is Roger W.
Langsdorf, Senior Counsel and Director of Antitrus£ Com-
pliance of ITT.

You are representing the United States Chamber of
Commerce today, is that correct, Mr. Langsdorf?

MR. LAﬁGSDORF: That is correct. |

CHAIRMAN WILKINS: We are glad to have you with us.

~ MR. LANGSDORF: I am very glad to be here.
STATEMENT OF MR. ROGER W. LANGSDORF, SENIOR COUNSEL, DIRECTOR
OF ANTITRUSf COMPLIANCE, ITT CORPORATION, U.S. CHA&BER OF
COMMERCE |

MR. LANGSDORF: I am appearing on behalf of the
nearly 180,000 organizations which are members of the Chamber
of Commerce. More than 92 percent of the Chamber’s members
are small business firms with fewer than 100 employees. "
Fifty niné percent have fewer than 10 employees.

.In formulating the sentencing guidelines;for
individuals; the Commission was guided by the prinéiple,that
all defendants should be treated in an equal manner since all

men and women are created equal at least in the eyes of the

law.
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The problem in éxtending this proposition to

organizations is that unlike péople, organizations'are not
v i

created equal. They range in size and degree of cémplexity

from a.one man corporation to a multi-ﬁational giant.

As the Commission has noted, between 85 and 90
percent of organizations sentenced in the last 5 years were
small and closely held.

'Fines which may well be within the means of a
multi-billion dollar corporation may virtually destroy a
smaller organization. However, except where-there:is a total
inability to pay, the court is forbidden under the;guidelines
to lower the fines below the guideline minimum.

The guidelines are based on the assumption that
organizations should be treated much more harshly thén
individuals regardless of the size of the organization. The
fine scales under both options are greatly in excess of the

fine schedules for individuals, particularly in the case of

the smaller organization and is unfair and irrational to

i
y i

|
impose a substantially greater minimum fine on a defendant

simply because it is an organization. As a result, innocent
stockholders may be punished much more severely than in-

dividuals perpetrating the crime.
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Because of the vast differences between Qrganiza—

tions, the minimuﬁ fine should be set at a level low enough
i

to give the court flexibility to-ensure that the pﬁnishment

fits the organigation as weli as the crime.

In Section 3572 of Title 18 of the United States
Code, the court_in determining whether to impose a fine and
the amount of fine is required to consider among other
factdrs the defendant’s iﬁcome, thé burden that the fine will
impose, whether resﬁitution is drdered, and the amount and
the size of the organization. :

The guidelines list these factors, but séate that
they may be considered by the court ohly in determining the
amount of the fine within the guideline range. _This.is a
clear violation of the statute which specifies that the
factors must be considered by the court in determining
whether to impose any fine at all or a fortiori, whether to

go below the minimum leveis.

We have serious problems with both of the options

|
which the Commission has imposed. 1In both cases the fines

would_be greatly in excess of the fines which have been
imposed on organizations in past cases.

On Monday night, I received a telephone call from
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John Lott, who was formerly the chief economist at the
Commission and is now a prbfessor at UCLA Business School.
: . i
He said that'he conservatively estimated that the fines under
Obtion-—

COMMISSIONER MacKINNON: Of whét Commission?

MR. LANGSDORF: Pardon me. The United States
Senténcing Commission.

--that the fines under Option 1 would constitute a
15 to 20 fold increase in the fines on organizations and that
Opﬁion 2 would constitute a 40 fold increasevin such fines.

What possible justification can there begfor these
truly massivevincreases? What research has the Commission_
condﬁcted to determine whether these increases are neceésary?
What étudies has the Commission made to determine what cost
this increase would impose on business? How many businesées
would be driven to the brink of bankruptcy? What determina-
tion has the Commission made of the effect which these
increases would have on decreasing crime?

|
The only studies we have seen by the Commission’s

staff are two papers setting forth a compilation of the means

and medians of fines which were imposed in 1984 to 1988. As

far as we can tell, there is no correlation between the
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results of these studies and the fines which have been
imposed in the guidelines. | ‘
i

We are distufbed_that no matter,Which'opéion is
selected the minimum fines which will be imposed would Ofteh
been greater than the maximum fines permitted by statute.
fhe effect would be to deny the courts the discretion‘which
Congress intended them to have to lower fines below the

statutory maximum.

Under Option 2, the fines at the upper end of the

scale would wipe out many small businesses, which constitute

a vast majority of the defendants. Ho&ever, we feél that
Option 2 may be even worse. Thus, if there is a substantial
loss say in én environmental spill of say 100 million
dollars, the fine would be a minimum of 200 million dollars
and if restitution is not practicable at the ﬁime of sentenc-
ing, the fine would be 300 million dollars. This is certainf
ly massive by any standard and this could be for a low_level
offense. So that it would be entirely disprbpqrtignate to
the degree of culpability. |

In some cases such a fine may be justified, but in

many cases it would not and under the guidelines the courts

would be stripped of the discretion to lower the fines.
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With respect to restitution, Judge Wilkins is

quoted as saying in a Wall Street Journal, January;thh, that
the thrust of the guidelines is to provide a systeﬁ which
will promote and motivate and pro&ide real strong'inéentives
for companies to police themselves; for corporations that
don’t cooperate, that don’t clean up the environment when on
order to, that don’t make restitution, some penalties, heavy
penalties may be imposed.

When in fact under the guidelines heavy penalties
or fines are imposed whether or not restitution is:made.
Indeed, as I read the guidelines, particularly Option 1, the
greater the amount paid thereby establishing the amount of
the loss, the éreater the fines would be. Thus, ratﬁer than
provide.an incentive to make restitution, it does the
opposite.

In conclusion, we would like to endorse the
recommendation made by Some.of the previous speakers to issue
the guidelines if at all in a non-binding form at ?his time.

i
You might even consider issuing them with both cptions so
that the courts could select between the options or within
Option 1, of if they deeﬁ it appropriate, to go below the

options.
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The courts wiil then have an opportunity to see how
they work in actual préctice for perhaps.a periqd.?f 3»years,
given the higher level of fines which the Congressfhés
authorized courts to impose.

At the end 6f»this périod the Commission then can
determine on the basis of this‘actual experience whether a
sepérate set of mandatory guidelines for organizations should
be issued at all and, if so, what the form of these
guidelines should be. S

CHAIRMAN WILKINS: Thank you very much.

Questions?

COMMISSIONER MacKINNON: Counsel, you said that
these fines bore no relation to your prior fines. .Of course,
you,:ecognize that the Congress has increased very'substan-
tially--

 MR. LANGSDORF: I understand that.

COMMISSIONER MacKINNON: --the amount of fines.
And, of course, the-- .

MR. LANGSDORF: The maximum fines which %ay be
imposed. | |

COMMISSIONER MacKINNON: Well, and, of course, the-

necessarily the fines before that couldn’t be anywhere near
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what they can be now or should be now according to what
Congress has opened up.

MR. LANGSDORF: That'’s true.

COMMISSIONER MacKINNON: Yoﬁ recognize also that‘
these fines can’t exceed what Congress has authorized.

MR. LANGSDORF: I ﬁnderstand_that, but thef—-as I
pointed out, what the effect of these guidelines is in many
cases to push the fines up to the statutory maximum so that
there is no real minimum/maximum, it’s right at thét level..

COMMISSIONER MacKINNON: I'm very appreciative of
having your figures on the amount of members and‘tﬁe amount
of your members that involves small corporations.

Thank you.

COMMISSIONER NAGEL: I wanted to jﬁst,f@llow up on
something I very quicﬁiy read in your ﬁestimony; which wé
just got and so that is--

MR. LANGSDORF: i apologize for that.

COMMISSIONER NAGEL: No, that;s fine. I tried to
glance through it quickly. And that is fhat it apééars to me
that you might be arguing that the Commission should take
into account the size of the corporation in order to dif-

ferentiate the appropriate fine and that’s a position that we
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have_previously heard a great deal of testimony about, but on
the other side, that is, most everyone else who ha§ testified
before us has argued not to take size into account: I think.
there was an exception this morning in Professor Stone’s .
testimony.

Can you elaborate for a minute on that.because it’s
an area we've debated at great length?

MR. LANGSDORF: I realize it’s a very difficult
proposition and in my capacity as lawyer for ITT Corporation,
I hesitate to urge that higher fines be imposed on:larger
corporations. |

The point that we are trying to make is that there
has to be a wide range so that the courts can. take the size
of the corporation, particularly at the lower end, into
consideration. I think that”sQ-I suppose the balance has to
be struck, but when the minimums are so high and they are
beyond--I think that in many cases people think of a major
corporation in setting them. ,

When the minimums are so high they are agove the
level of the smaller corporation. Anq, therefore, I think

that the range has to be low enough so that it is within the

reach of smaller corporations.
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COMMISSIONER NAGEL: Let ﬁe put the question more
specifically as it has emerged in prior debates. v$uppose you
. ! .
have two organizations, both convicted of pollutiné. You
estimate that the harm is equal in both instances,'suppose
it’s equal to $100,000, just say it’s small! One is a very
small mom and pop operation and 6ne is a major corporation.

Do you set a fine in accordance with the harm, that
is the $100,000, however you do that, or dé you set it with
the harm modified by some consideration of one is a small mom
and pop and one is a major corporation, or do you }ook
primarily to the size? What would yoﬁr view oﬁ thét be?

| MR. LANGSDORF: I guess my Vview is‘that in every
one of these situations it depends on a number of factors. I
think--

>COMMISSIONER NAGEL: Assume all other factors are
equal.

MR. LANGSDORF: For a small corporation a fine, I
suppose, eveﬁ of that size could be prohibitive fo;--frankly
for a company the size of ITT that would be a slapion the
risk. And I ﬁhink it does-;and I think the courts just have

to have this flexibility. It may depend on a number of

factors, what kind of a compliance program the court--
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COMMISSIONER NAGEL: But you would take size into

account, assuming everything else is equal, because this has
i
been, as I say, an area of gréat debate and-- '

MR. LANGSDORF: Yes, I would, but I think that to
formulate guidelines that rejudify that would be almost
impossible. That’s why I urge flexibility.

COMMISSIONER NAGEL: Thank you.

CHAIRMAN WILKINS: Let me ask you very éuickly,
assuming that the corporétion‘is,indicted and convicted, high
level management was invélved in the decisioq.making proéess
of the misconduct, they did not cooperate, didn’'t éoluntarily
make restitution, the illegal gain was a half a million
dollars, what should the fine be?

MR. LANGSDORF: I think that the--I would like to
make a point that I think one of the other speakers made that
a distinction can be drawn between gain and loss. I'm
particularly troubled by the loss situation, as I said, in an
environmental case where something which can beIeV§n a low
level crime can cause a massive amount of loss. Igthink the
unfairness is much greater.

I think that where the top level management is

involved and there is a large gain, and particularly if the




ddh

10

13

11

12

14

17

15

16

18

19

20

21

22

MILLER REPORTING CO., INC.

507 C Street, N.E.
Washington, D.C. 20002
(202) 546-6666

185

corporation is in a position to afford it, I think the fine
should be severe and I don’t know exactly what mul?iple, but-

CHAIRMAN WILKINS: What is it, 2, or 3, or 4--

MR. LANGSDORF: I would be not shocked by two times
of the amount. If‘there is an actual gain and the corpora-
tion can afford it, yes, that would not shock me. |

CHAIRMAN WILKINS: Two wouldn’t. Would four shock
you? I’'m just asking you. See we've got to make these hard
calls. I'm asking-- )

MR. LANGSDORF: I mean it'’s :eally‘diffiéult fqr
you . to play God én some of these things’and that’s.one of my
problems. These figures just come out éf nowhere with
effects oﬁ‘every corporation and every type of situation,
every typerof crime. That’s why I'm really troubled by the
whole propésition. |

CHAIRMAN WILKINS: Comﬁission Corrothers has a
guestion. :

- COMMISSIONER CORROTHERS: Since we just éeceived
your testimony, Irhope I'm not misrepresenting your views. I

am trying to quickly look at it. But I believe that you feel

that unless the--this is in the area of probation--that
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unless the company is without resources for policing itself
that the_ﬁotion of probation is offensive. |

I'm wondering what the alternative is whén, as we
indicated among the circumstances in our published draft,
that there is a criminal conviction within a previous say 5
years of conduct similar to that’s involved in the instance
offense or high level management invoivement, as sustained or
pervasive pattern of criminal behavior, et'cetera, there is
clear assurance that what--I guess I'm wondering what
alternatives do you have to assure that there is some type of
assurance that the problem will be remedied? |

MR; LANGSDORF: In such a case appropriation-is
clearly, clearly appropriate.

COMMISSIONER CORROTHERS: So then you don’t find in
every instance the notion of probation to be offensive?

MR. LANGSDORF: No, certainly not. I think this--
As I understand( the guidélines will greatly expand-the
circumstances under which probation would have ;o ?e ordered
and that we would find offensive. !

COMMISSIONER CORROTHERS: It seemed that--your view

appeared quite restricted in your statement that except for

when the company has no resources you found it offensive. So
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that was a pretty strong statement.

MR. LANGSDORF: Yes, I think certainly s?bject to
the amendment that you have suggested. ‘

COMMISSIONER CORROTHERS: Okay. Thank you.

COMMISSIONER MacKINNON: Counsel, if a judge
finished wiph a case and he didn’t do a lot else, but he had
someone that has paid the normél one, and he had some
reluctance to be-aséured that the corporation was going to
operate properly thereafter, wouldn’t you think that that-
would be a good case to put the corporation say on'a year or
two-probation.to see, nothing else? |

MR. LANGSDORF: I think within the discretion of
the judge, yes, Your Honor, yes.

CHAIRMAN WILKINS: Thank you very much, sir.

Our next witness is Samuel J. Buffone. Mr. Buffone
is a practicing attorney here in Washington. He'’s here
representing the American Bar Association. He is also the
Chairman of an practitioners advisory working group that
works very closely with the Commission. |

Mr. Buffone, we are delighted to have you with us.

STATEMENT OF MR. SAMUEL J. BUFFONE, AMERICAN BAR ASSOCIATION

MR. BUFFONE: Thank you, Chairman Wilkins and.
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Members of the Commission. I am pleased to be here. As the
Chairman noted, I appear today to speak on behalf of the
American Bar Association. :

I would like to recognize at the outset that in the

preparation of our testimony the committee that I Chair on

|| the Sentencing Commission was aided and worked quite closely‘

with other arms of the American Bar Association, specifical-

'ly, the White Collar Crime Committee, a subcommittee Chaired

by Victoria Toensing, that contributed substantially to our
positions as reflected in our written testimony. .
| I would also like to echo a comment that;I made

during the last set of heérings.on organization sanctions,
but I think is even more évident, and that is that the
Commission deserves to be praised for the procéss by which
you have considered the complex iséues'posed by organization-
al sanctions. |

We at the American Bar Association believe that the
openness and depth of the consideration that you have given

. _ i
to this ‘issue should not only be a model for further

deliberative processes of the Commission, but for other

agencies as well. And we commend you for the effort you have

put into this and the openness by which you have received
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comments not only from our organization, but from the public
at large.

CHAIRMAN WILKINS: Thank you.

MR. BUFFONE: In our prior testimony on these
issues given in October of 1988, we.suggested that the
Commission adopt a flexible approach to qrganizational
sanctiqns and suggested at that time that you use broadly
formulated guidelines with expansive commentary so as to
permit a period of experimentation and application.

Our views at that point were that that pgriod of
experiméntation would permit the generation of a d;ta base
that would permit the Commission to/go forwafd‘towards the
prohulgation of more concrete guidelines. ‘

I have read and heard some of the testimony that
has been given this morning and I understand that there have
been some comments that have been supportive of that type of
approach.

I would like to try to bring some specificity to
just what our position is because I think it diver;es
somewhat from what some of thé other witnesses testified to.

First, we support organizational guidelines. We

believe that there should be guidelines consistent with the
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statute and the Commission's purpose to aid judges in the
sentencing of organizations. ;

: : i

We believe that now is an appropriate tine to
promulgate such guidelines. However, we recognize, as we
héve in the past, that the small amount of data available to
the Commission does not provide an adequate basis to have a
firm and concrete set of guidelines that will cover all
application situations.

We think that absence of data is further compounded

by the fact that as the Commission itself has recognized this

'is a new day for organizational sentencing. Enhanced fines,

availability of alternative sentencing optionsksuch as
corporate probation, thét while available in the past, have
nqt been utilized on a regula;vbasis by sentencing courts,A
creates even some suspicion for the data that does exist.

In addition, we.have seen an increase in enforce-
ment actiﬁities by the Department of Justice in the areas of
economic and wnite collar crime that of necessity involve
organizations. And we believe that as that steppeé up
campaign of enforcement continues into the future that you

are going to see more instances of organizational sentencing

rather than less.
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That all comes together, we believe, to create a

situation where the Commission should look for proéedures and
: !

guidelines that permit applications that will permit sentenc-
ing judges to experiment, to have some breath to the options
that are available to them and then as a éommission to
cloéély monitor‘that data and move towards concrete guideli-
nes that would cover more of ﬁhe application situations iike
the individual guidelines.

In the interim period, what we recommend is that

you have broadly formulated guidelines; that those-guidelines

be accompanied by expansive commentary. By expansive

commentary I mean commentary that will in detail address many
of the issues that have been considered through your long
deliberativé process, reflect some of the debate that you
have heard on those issues, and gi&e some guidance.

We believe that one of the most complicating issues
in the area of organizational sentencing is the range of

issues created by vicarious liability. And I know you have

I
heard from others speak about the issues of vicarious

liability as they apply to corporate criminality.
We think that the breaﬁh and range of the vicarious

liability doctrine creates the potential'for unforeseen
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applications and the Commission should recognize that and in

its commentary direct district courts to view the applica-
- i

tions of vicarious liability and suggest that the departures

may be appropriate where there are unforeseen applications of
vicarious liability.

- That brings us to our next point, which is depar-

||ture authority generally. The Commission has taken a

position on departures in the proposed guidelines that while
addressing seyeral specific issues does not vary much from
the generalized standard of dépaftures as contained in the
individual guidelines. |

We suggest that consistent with the‘statute.that,
as you know, limits departures to'matteré that were not
adequately considered of a kind or to a degree by the
Commission that you draft commentary to make if clear that
there are many factors that you have not adeqﬁately con-

sidered; that you expect that those factors will indeed be

presented to sentencing court judges and that consistent with
i

the Commission’s heart land concept of departures as ex-

pressed in the initial individual guidelines, that you make
clear that the heart land for organizational sentencing may

indeed be a very narrow heart land, but given the limited
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experience in the past,vthat the typical normative case that
the guidelines are based on is a very narrow range;of cases

and that the availability of departure on either side of that
heart land indeed may be far more‘expansive than in the area

of individual guidelines.

As a second basic recommendation, we recommend that

||the organizational guidelines provide for flexibility in the

application of monetary penalties and increased coordination
with civil and administrative rémedies.

It is the ABA'S poéition, as reflected in its
Standards on Criminal Justice, that monetary penaléies,
including fines and restitﬁtion, should be the principle
Weapon in the arsenal of a sentencing judge Qhen looking at
the issues of corporate criminality.

We do not believe, ﬁowever, that they are always
necessary or that monetary sénctions'should in all instances
be the predominant sanction.

We read the guidelines as making mandatory sanc-
tions perhaps more nandatory than the statute cqntémplated.
In our written testimony, we have addressed the issues of the

statutory mandate for imposing fines and restitution and have

suggested that the guidelines be moderated to make it clear
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that fines are not necessary in all cases.

Regarding coordination with civil and administra-
. |

tive remedies, we sﬁggest that any finél guidelines clarify
the degree of coordination with civil and administrative
remedies, both those that have gone to jﬁdgment, those that
are filéd and proceeding, and those that are contemplated.

We woula foresee a system in which sentencing
judges would have authority to judge the likelihood that
administrative'or civil remedies will in fact be instituted
and proVide an adequate remedy for restitution, anq satistfy
part of the need that would be served by a punitivé fine.
| That position is in large part drivén by our fear
that the complexity of factual determinations required for
findings of gain and loss in order to determine the ap-
propriate level of fines or the appropriate level of restitu-
tion may unduly complicate the sentencing process. |

We believe that the undue complication is not
always an excuse for not imposing fines or restitution, as
the ététute may reflect at least as to restitutionj and that
often civil remedies and administrative remedies provide an

efficient and satisfactory basis for determining the levels

of restitution and provide some disgourgement of ill gotten
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gains from corporate wrongdoers.

Our third general recommendation is thatéthe
guidelines should limit the circumstances under which
intervention as.corporate probation is appropriate. And I
use the word "intervention" as advisably.

While our criminal justice standards take almost a
semantic abproach to this that corporate probation is a
misnomer, I don’'t mean to make much of the semantics, but
rather, T would.like to focus on the application.

‘Where corporate probation is truly interyentionist

in the sense that the nature of the probation requires

intervention into the ongoing affairs of the corporation at

| the management level, controlling such things as the payment

of dividends, the establishment of business plans, and the
formulation of the corporation’s business practices in the
future, we believe that those kinds of inter&entienist
probation should be limited for a narrow range of cases where
they afe indeed necessary.

The guidelines mandate that probation ané a series
of probationary conditiens will be imposed in all cases where
there has not been payment of a monetary fine or sanction at

the time of sentencing.
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' We have tried to set out in our testimony a wide

range of circumstances in which we believe it will ‘not be

| possible or appropriate for monetary sanctions to be paid at

the time of sentencing.

Either the exact amount of restitution or fines

‘cannot be appropriately determined at the point of sentenc-

ing, the restitutionary victims cannot be appropriately
isolated, the corporation may determine that it wishes to
lodge an appeal and challenge the finding, there will be
situations in which there will be much more compliqated
remedial orders that may require additional fact finding and
some level of implementation before an adequate restitution-
ary or monetary penalty can be arrived at.

In those situations, we believe it is not ap-
propriate to impose probation as a matter of course with
probationary conditions which may be interventionist in
nature.

In addition, there will be a Qide range of cir-
cumstances, we believe, in which the ability and willingness
of a corporation to pay a fine or restitution will indeed not

be at issue.

In those circumstances, unless a court makes a
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specific finding that there is either a likelihood of an
inability to pay, or a likelihood of an unwillingness on

!
behalf of the corporate defendant to make payment,'in those
situations probaﬁion would clearly be necessary in order to
ensure that the monetary sanctions are carried out.

If those two findings are not made, then we do not
believe that corporate probation would be appropriaﬁe in
those circumstances.

Again, to summarize, we believe that the remedy of
probation should be applied in a narrow range of cases,
first, to those cases where other sanctions cannot:be
adequately carried out without probation, the example of
corpofation that does not have thé financial ability or the
willingness to pay a fine. It should‘be reserved for the
narrow range of cases where supervision of the corporation’s
activities will promote law abiding conduct and serve other
criminal law purposes.

There has been many references to envirogmental
criﬁes. We envision circumstances in which enviroémental
compiiance might well be furthered by a probationafy sen-

tence.

We envision circumstances in which the level of
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criminality in a corporation and the absence of any effect of
compliance or self-policing policies or programs within the

i
corporation would be furthered by some degree of intervention
that would ensure that such policies and programs were put
into place.

Our fear is that reading the guidelines, as théy
are now suggested, if Qe have that wide range of corporations
that are the smaller corporations that have been refe:red to,
then in all likelihood will not have formalized.compliance
programs. If a judge is to make a - finding, as suggested by
the guidelines, would such programs in the future in all
likelihood decrease the potential for further criminality?

I believe the exact language és contained at
Section 8d 1.1(c)(3),'the court finds that probation will
significantly increase the likelihood of future éompliance
with the law. Our fear is that where there has.been past
criminality, no corporate compliance program, that a judge
would be hard pressed to not make that finding tha; a
compliance'program would significantly further'fut&re
compliance with the law and that corporate probation will

become the normative, perhaps mandated sanction rather than

the limited sanction envisioned by our criminal justice
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standards.

Our third general récommendation-—excuse;me--thqse
three general recommendations are what we believe éhould
govern the formulation of gﬁidelines for corporations.

If the Commission is looking for refinements of its
existing proposal, we have made a number of specific recom-
mendations for refinements in that proposal.

I would like to address a few of those. One is
proposed guideline 8(c)1l.1, suggests what we have labeled as
a disabling fine provision and it provides that whgfe a
corp@ration is operated for a primarily criminal pérpose the
fine levels should be set at a sufficient level to take all
of the'assets of the corpdration.

"We fear that there are potential dangers in the
application of that guideline. It would effectively require
the equivalent of a RICO or CCE enterprise forfeiture without
any of the many protections mandatéd by Congress before such
forfeiture can be impqsed, including a finding of guilt
beyond a reasonable doubt as to the forfeiture iss&es.

It additionally carries with it the potential for

vague application. Courts will be asked to determine what is

a corporation operated primarily for a criminal purpose
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without any clear definition of what "primarily operated for
a criminal purpose" means. i

We can envision a situation in which a cé:poration
will be indicted for very limited conduct, convicted of that
offense, come to sentencing and find that a whole series of
uncharged criminal episodes will be brought to the attention
of the sentencing court in order for the court to determine
whether or not the corporation has operated primarily for a
criminal purpose.

Additionally, the words,-"primarily for a criminal
purpose", we believe are subject to the same sort éf vague-
ness attack which is recently troubled at least four members
of the Supremé Court in H.J., Inc., as applied to the pattern
definition in the RICO statute.

Among the other specific suggestions that we have

made is that the Commission permit discretion to a sentencing

jjcourt to waive the comparative culpability of multiple

defendants.

We believe the exiéting case law permits?a district
court judge to do that for individuals and he should be
pérmitted to do that under the restitutionary guidelines as

to corporate and individual defendants or multiple corporate
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defendants.

We suggest that Commission permit specif%cally
consideration of acceptance of responsibility. No& we read
the'guidelines to encompass some consideration of that issue
by the Commission and we read your mitigating factors as
potentially applicable to the iésue of acceptance of respon-
sibility.

We think there should be clarification of the
ability of a sentencing couft judge to consider true accep-
tance of responsibility by a corporation;.perhaps even pre-
conviction and pre-inveétigation és a factor that ;ould
provide for an equivalent ;wo level a&justment as that
currently pro?ided for individuals. |

We believe that there should be an increase in the
fine rangés so as to permit more>flexible application of the
guidelines so that sentencing judges would have broadef
discretion to make finding within.the range; fewer guideline
o

And I have already addressed the issues regarding
monetary penalties, but we have suggested that the proposed
guidelines be amended to clarify that monetary penalties

should not be necessary in all cases and that where--excuse
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me--monetary penalties should not require probationary
conditions in all cases and specifically, the guidélines
should recognize that where an appeal is taken, probationary

conditions should ordinary be stayed if they are for the sole

purposes of enforcing payment of the fine or restitution.

Thank you for your consideration of our comments.

CHAIRMAN WILKINS: Thank you for your testimony.

Judge MacKinnon? | |

COMMISSIONER MacKINNON: Why do you say that
corporate probation is a misnomer? )

MR. BUFFONE: Judge, I tried to say that;was a
semantic distinction and that’s the position taken in the -
Criminal Justice Standards. The drafters of those standards
took that position because they believed that what they
thought was appropriate for what we’'re now calling corporate
probation was so divergent from the what we know as in-
dividual probation tﬁat it should be called something else.

I think whétever we call it we all understand what
it is and I don’'t thiﬁk it makes much difference_wgat we call
it as long as we draw that distinction that corporate

probation is going to serve a different purpose, have

different types of conditions attached to it than it would
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for individuél'probation.

COMMISSIONER MacKINNON: You recognize tbat it
would be an appropriate remedy in some instances?

MR. BUFFONE: Correct, Your Honor. We supporf
corporate probation and believe that it should be one of the
sentencing opﬁions available to a sentencing judge.

COMMISSIONER MacKINNON: How about apportionment?

You said that you wanted them to weigh the liability among

several corporations that are guilty.

MR. BUFFONE: We want the authority to dg'that,
Your Honor. We cited law from two circuits that pérﬁit in
theiappliCation of‘restipution to individuals a consideration’
of relative culpability.

- We believe that that should bé extended to corpora-
tions that where you have a situation with individual and
corporate defendants or multiple corporate defendants that a
court be permifted to apportiop restitution based upon
culpability.

COMMISSIONER MacKINNON: But not requireé to do so?
MR. BUFFONE: Not réquired. |

COMMISSIONER MacKINNON: Thank you.

'CHAIRMAN WILKINS: Commissioner Saltzburg?
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COMMISSIONER SALTZBURG: Sam, I have question. Has
the ABA taken a formal position or the criminal ju§tice
sebtion? Is this a formal position of theirs or tﬁe subcom-
mittee position? What is the status of the testimony?

MR. BUFFOﬁE: " You understand our hierarchy some-
what, but it does get complex. This is a position of the
Criminal Justice Section. Itvhas not been adopted by the
House of Delegates or.the Criminal Justice Council.

Our subcommittee has generalized authority to take
positions before the Sentencing Commission. Those:positions
are subject to change when voted.upon by the Hbuse!of
Delegates.

In addition, the ABA as é whole certainly has the
authority to take positions contrary to those taken by our
subcommittée and has not &oted on the positions taken in our
testimony.

To the extent that they reflect the Criminal
Justice Standards énd are consistent with them, the standards
do reflect overall ABA policy. |

COMMISSIONER SALTZBURG: I have just have two other

guestions about portions of your testimony that are in

writing. I don’t think you addressed them here, but maybe
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you did.
First, there is an argument made in the written
o i

portion regarding the use of the word "may" when it comes to

restitution and when it comes to fines. And I understand the

argument to be that Congress put in the statute that fines
"may" be imposed, restitution "may" be imposed and that the
preposed guidelines in effect require corporations in many--
in fact, all instances where they are convicted‘to-pay fines
and to pay restitution if indeed there are victims as to whonm
restitution can be paid.and that somehow the argument is
that’s a violation of e statute. |

Isn’t that exactlyIQhat the Commission has done
with respect to individuals ‘and imprisenments and the same
word "may" used and isn’t the whole idea of guidelines to
have something to guide courts and they can depart when they
find something the Commission hasn’t considered?

MR. BUFFONE: I said tﬁe baeic_position did not
mean to imply that.the guidelines would be legai. ;We'
beiieve, however, that the statutory language that?we
referred to indicated that Congress contemplated that there

mlght be s1tuatlons in whlch flnes or restltutlons would not

be necessarY.and we think that the guidelines should clarify
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that fines and restitutions are not mandatory in all situa-

tions.

‘But I think the broader issue is that the Commis-

|/sion has made a determination in its draft guidelines that it

will be a primarily fine driven sanction'system. While with

emphasis on primary, we don’t dispute that basic decision, we

think the Commission may have gone too far in being--n having

the entire sanction model be driven by the fine determination

and we think that the commentary should suggest that there

may well be instances of corporate criminality where other

types of remedies, includihg,cofporate probation cémpliance
pfograms, remedial brders, hotice to victiﬁs, may be more
important the'mohetary.sapctioqs;

COMMISSIONER SALTZBURG: Let me ask one éther
question. 'I‘doh’t understand at all, I confeés, the portion
of the testimony in writing.ﬁhat has to deal with aépeals.

The argument as i understand it is somehow the
imposition of probation whenba corporétion is unable to
immediately pay a fine interferes Qr impairs the fight to
appeél, And the subpoint ié that if a corporation is siﬁply‘
fined and can pay»it, it can seek a_stay_of the fine by

posting a bond and then can appeal.
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Maybe you could explain this to me} It.seems to me
a corporation has the right to appeal upon the imp?sition of
any éentence and it is true, I guess, it’s truelthét if
probation has taken effect, probation conditions may be
imposed while an appeal is pending, but it is also trué,
isn’'t it, the.same is true with respect to a bond, there’s a
cost:of'pdsting it the whole time the éppeal is pending. So
I don't understénd.the argument;

MR. BUFFONE#- Let me give an example of how I think
that would affect. Let’s assume that we have.a Fortune 500
corporation that for the past hundred years has paid a
quarterly dividend and its stock in large part may trade at a
higher value because of the anticipation of investors that
they are going to be paid that quarterly dividend. Let'’s
furthef assume that that séme corporation is coﬁvicﬁed of a
crime and that there is a significant fine:attached in the
millions of dollars.

At the time of sentencing, the corporati?n may -
believe that it haé a very sdlid grounds for éppeai, bu£
under—-as we read the guidelines, the fine would be imposed
af the time of senténcing,_probation would-attach becauselthe

fine was not paid, and one of the conditions of probation
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would be that any dividends coﬁld not be paid without the
approval of_théicourt. | i

Now that might sendAshock waves ouf to tﬂe inves-
tors who hold the stock because of.the security of the |
dividend payment. We think that corporation should be placed
in a situation where there can be a Stay of that éondition of
pfobation until a deterﬁination is made that the fiﬁe is iﬁ‘
fact final‘following appeal and the cérporation would then
pay it.

' COMMISSIONER MacKINNON: How does that interfere
with appeal? i

MR. BUfFONE: Well, not having‘the right to stay
those conditions of probation would interfere with the
appellate right, Your Honor, because the corporation would be
forced to choose between having someone interfere with their
dividend déterminatién'or go forward with this appeal.

I understand'Commissionef'Saltzbﬁfg7to say that the
solution theré is to merely bond the fine. It’svh?t'clear_
from the guideiines that that’s an opﬁion. |

COMMISSIONER SALTZBURG: What I guess I’'m saying so

I understand the point, that you are right, as long as the

probation conditions attach, and if the corporation appeals.
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it may be subject to all the cbnditiohs while the appeal is
pending, right?

MR. BUFFONE: That is correct.

COMMISSIONER SALTZBURG: But he can always ask the
judge, "Judge, don’'t interfere with our paying the dividend",
right?

MR.VBUFFONE: I think it’s a very easy problem to
deal with and that would be dealt with quite simply by a
statement to that effect in the commentary. |

CHAIRMAN WILKINS: Thank you very much. ‘We

i
i

appreciate your testimony.
Our next witness is Proféssor Richard Gruner.
Professor Gruner is from Whittier College School of Law and
he has been in communication with our Commission and indeed
has testified on at least one other occasion that I recali.
Professor, delighted to see you again.
STATEMENT OF PROFESSOR RICHARD GRUNER, WHITTIER COLLEGE
SCHOOL OF LAW | | |
PROFESSOR GRUNER: 1It’'s good to be back ;nd it’s
nice to be.able to testify in support of what I find to be a

substantial addition to this area of the law, an area which

has been overly neglected and, as one of the earlier tes-
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tifiers indicated,, I think you’ve addressed one of the
problems that society ié.currently focusing on, that being

i
corporate misconduct and the scope of corporate imﬁacts that
that misconduct can impose.

I would like to speak tdday about a few specific
topics that are addressed in more detail in my written
sgbmission; fifst of all, some of the choices that the
Commission_haé left open in the draft, and also, some
additions to the draft that I think would improve it.

Overall, I waht to emphasize though that:I think
both in the area of corporate and organizational fines and in
the probationary standards that the draft is an excellent set
of standards and requires no dram&tig fundamental change.

The few areas that I would like to indicate that
there might be adjustments concerning, first of all, the
major choice of Option 1 versus dption 2 in the fine setting
standards. |

I think it’'s ciear to persons that think;about how
corporations make decisions that a sﬁandard that iéadequately
deters corporations from pursuing illegal gains is an |

inadequate fine setting standard and I think as currently

drafted, Option 2 would create inadequate deterrence to
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crimes that are aimed ét illegal gains.

For that reason} particularly with respect to

v _ _ 7 :
pecﬁniary,offenses, those meaning where gain is thé object,
that those I think are the substantial bulk of the offenses
that are going to be involved here, that the fines that would
be produced by Option 2 are jusf‘way too lowf |

The need'is for a fine setting mechanism thét more
than extracts illegal gains, avfine setting mechanism that
extracts multiple times illegal gains such that an organiza-
tion or a person.within an‘organization who anWS ?hatbnot
every offense is going té be penalized will nonethéless see
organizational fines because of their multiple of illegal
gain amount will nonetheless be deterred by the séope 6f thé
potential fine.

That is why the mechanism in Option 1 where gain--
as to pecuniary offenses--gain or loss is‘the primary scaling
mechanism seems ﬁuch more sensible.

I have one reservation about Option 1 which is in
the other type of offense, which is in the what I iabe; non-
pecﬁniary offense where the lossés'and gains are either

unmeasurable or small and in that context I am concerned that

the Option 1 minimums are too small, particularly in cir-
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cumstances where the crime prevention expenses may- be large
with respect to a typé of non-pecuniary offense.
: a i

As I read the drafts, and I think it was confirmed
in some of the discussion earliér this morﬁing, the ad-
vantages to an organization of not implementing crime
prevention techniques are not included in the concept of gain
under the current draft.

So that if a couple saves a million dollars by not
implementing certain crime prevention'techniquéé, it still
might come out ahead so long as thevoffehses that it are
involved do not incur losses or gains, meaning thaé the
offenses that might be committed would be.punished only by
the minimum fines. i

There are two approaches to counteract this. One
was suggested.in"discussion this morning,.which is to try to
incorporate the nOtion>of'prevention costs that were not
ihcurred by the organization as-a nofion of gain ahd once
that’s included in gain, then if you éick up in.Op;ion?Z,
those hypothetical gains will raise the appropriaté organiza-
tional fines.

That's a'good approach in concept. I’'m concerned

though that the notion now of gain is a hypothetical gain.
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In other words, the gain to the organization is what they

should have done, but didn’t, a very difficult determination

|

it seems to me, particularly since it will be hard to

||determine, given that we’re talking about actions that were

not taken, what shoﬂld have been done that would have been
sufficient to prevent the offense and, therefore, the costs
that should be included in that hypothetical gain or the
prevention costs gain figure.

It seems ﬁo me that_a preferable-approach might
simply be to.rely on stiffer minimum penalties, recognizing
that those stiffer minimums are to deal with the nén-
pecuniary offenses and that that forgoes what I see as a very
difficult fact finding exerciée concerning prevention costs.

I would suggest that as an appropriafe measure of
minimum fines that indeed the fines that would have been
determined under Option 2 might be appropriate.minimums ﬁnder
Option 1.

.A few other detaii issues concerning the;fine
setting mechaniéms; I noﬁice.that there is a subst;ntial
increase in fines reléted to the involvément of high level

management. And while I would not contest that the involve-

ment of truly high level management is a source of concern
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and should be a basis for fine increase, the definition of
who is a high level manager is a very problematic one.

The comments to the current draft indicafe that
anyone with substantial management authority will be con-
sidered high level management, while that’s helpful because I
think it suggests that some mid-level managers in large
organizations will be within the concept of high level
management.

Defining who has substantial management authority
is of itself an ambiguous or difficult task involving an
ambiguous standard. E

It seems to me that a preferable approach would be
rather than relying on a finding that high level management
was involved that instead a sentence increase be premised on
the involvement of any superior with a primary actor in a
crime.

In other wbrds, where an organizational offense is
committed by a primary actor the support in the offense by a
supérior at any level or the concealment of that o%fense by a
superior at any level should be the basis for a fine in-

érease. That would include, of course, the high level

manager who is concealing or supporting, but it would also
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include say a branch officer manager who concealed offenses
by a subordinate. i

As to the provision on fine setting-—thegprovisions
that relate to prior offenses and increases based on prior
offenses, I have two different types of diffiqﬁlties. In one
dimension I think the provisions are too broad ahd that’s
with respect to large organizations who would find themselves
in a position almost always of having some track record of an
offense somewhere in that organization'within thé prior 15
years. And I am troubled by the notion that perhaps in being
sentenced for an environmental‘offense, for examplé, the
concern would have a prior tax reporting offense 14 years
previously, obviously in a different functional component of
the company.

"I don’'t see that prior offense as having much basis
or much reason to be included as a basié for a fine increase.
So I would recommend that the provisions on-considering prior
offenses as a basis for fine increase relate only to offenses
involving similar conduct or similar personnel witﬂin the
prior 15 years. With*that,limitation it would apply apA.
propriately to large concerns as well as small ones..

In another respect, however, I think that the prior
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offense provisions are too weak; Specifically, i; doesn’t
seem, according to my readingﬁ that any further in?rement for
the third, fourth, and subseguent offenses; that oﬁce you
find one prior offense there is an increment, but not so for
multiples beyond thaﬁ.

S§ I would suggest that in fact the increase be for
each prior offense or that there be some arrangement for
prior offenses beyond one prior during the period under
scrutiny.

Turning to organizatioﬁal probation, whiqh has been
ny ongoing interest in the organizational sentenciég area, i
again applaud the current draft for supporting the notion of
probation as an organizational reform tool. I believe this
going to be a very commonly used éentence that will achieve
significant public benefits.

It is a necessary sentence in that in many respects
organizational fines, even at some of these levels may still
be inadequate td achieve ali of the goals of sentencing under
current law. |

Particularly when used as a supplement to organiza-

tional fines, probation can ensure that actual changes in

corporate or organizational behavior to avoid future criminal
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misconduct are made.

In addition, probation sentences can helgAensure
that organizational offenders carry out the correcéive |
measures they have agreed to take by providing for external
monitoring of sﬁbsequent organizational activities by
probation officers or expert qonsultanté.

I do believe that current draft could be
strengthened by addition.either in policy statements or
Commentary of more particulars as to the nature of the
compliance plans that are envisioned under the draft and I
would suggest that the following sorts of measures:would be
ones that could be specified as illuétrative,_although not
equuéive examples of the types of measures that would be
iﬁcluded in é compliance plan.

Specifically, requirements of chahges in operating
practices where the changes would lessen the chance of
éubsequent offénses;

Requirements of changes in information handling and
mohitoring practices that would tend to reveal sub;equent
offenses; |

Requirements of increased monitoring of organiza-

tional operations by top managers to expand the awareness of
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those top managers oprotential‘illegal'conduct at lower
leVels; | :
i

The-speéification of individual_responsiﬁilities
for or§anization reform tasks that are requiréd under the
compliance plan; aﬁd,

Finélly} requirement df studies either at the
outset of probatibnor_ove: the course of the probation term
of the sufficiency of organizational practices to pfevent'and
detect illegal adtions by organization employees and agents
with such studies either to be performed by‘the organization.
or by outside experts, as‘the-court deems necessaré.

I would go on to point out that in connection with
probation used as a reform tool, I believe that the current
draft could be strengthened by further provisions concerning
the monitoring of probation compliance.

Specifically, the draft currently refers to the
creation of reports by the organizational probationer on
probation compliance, those reports to be revieWed;by the
sentencing court or probation officer. |

While such repo;ts may be a valuable part of a

broader monitoring program, they will not necessarily be

sufficient of-themselves.
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Sentencing courts should be able to authorize
probation officers to make inquiries of ofganizatiqnal
probationers perhaps on an unscheduled basis to deéermine‘
their performance under probation terms.

In addition, probation officers should have the
ability to make unscheduled reviews of corporate records and
facilities perhaps, however, subject to the requirement of
advance authorization by a sentencing court. |

AThese are simply good audit techniques. Probation -
compliance measurement should not be liﬁited to use of less
effective techniques. |

As a related métter, I tﬁink there should be
provision in the draft for the appointment of special
probétion officers. It has been recognized in prior tes-
timony that courts are not effective in running corporations
or even perhaps monitoring how closely corporatioﬁs or:other
organizations havevcomplied wiﬁh probation terms.

'The solution to that problem is to gét the exper-
tise'that’is nécessary. And the way to get that eipertise is
through the appointment of special probation officers. Such

probation officers could either be management experts,

attorneys, executives in the same field as the organizational
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1 |probationer, persons with enough knowledge of the relevant
.b 2 ||areas to determine when specific probation terms have or have
i
3 |not been complied with. l
4 And I think the draft would be more effective in
5 providing for probation c&mpliance monitoring if iﬁ included
6 |reference to these kinds of special probation officers.
.7 As a related matter, the draft does not at current
8 ||time cover the consequences bf revocation of prdbation and‘
9 |II'm thinking particularly of probation as used as a reform
10 |[measure.
‘ 11 It would be useful to include further prévisions
12 ((that specify that upon resentencing after a revocat;on of a
13 pfobation compliance plan the further compliance plah would
14 |include more substantial coﬁstraints on conduct and more
15 ||substantial monitoring provisions to reflect the failure of
16 ||the earlier plan..

17 Those are the extent of my prepared comments. I

18 |lwould be happy to answer”any questions.

{
i

19 CHAIRMAN WILKINS: Thank you very much.
. 20 ' Judge MacKinnon?
21 COMMISSIONER MacKINNON: I want to agree with you.

. 22 ||lYou were talking about the appointment of monitors and so on

MILLER REPORTING CO., INC.
507 C Street, N.E.
Washington, D.C. 20002
(202) 5466666
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to superintend probation. I had already written down on my

notes here before you said that was the way to do that was to
i
appoint a monitor to ride herd. And I want to tell you
that’s fhe way to do it. |
PROFESSOR GRUNER: I think that that'é both a--

COMMISSIONER MacKINNON: That could be in the

/|lcorporation.

PROFESSOR GRUNER: Thét could be part of the
compliance plan to designate a compliance officer in the
corporation who is responsible for gatherihg the information
on compliance sfatus and providing it to the courtE

It could be an independent expert that is acting as
a sort of intermediary to interpret the corporation’s data to
present a summary to the’courﬁ.

I think there is a conéern that the reports that

may be created will be either so burdensome for the court to

review or so technical for the courts to review that there is

going to need to be some help available and that is the way

I
3

to do it.
COMMISSIONER MacKINNON: Well, on the long range,
it’s best to have it in house.

PROFESSOR GRUNER: It certainly is. The only
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concern with that would be té ensure that the in house person
is himself acting with the independence fhat such ? position
applies.

COMMISSIONER MacKINNON: Thaﬁ's all. Thank you.

COMMISSIONER CORROTHERS: Of course, we are doing
that in the field of corrections, the monitors both in house
and appointed who work with the coﬁrts.

My only comment was to say, Professof Gruner, that
I found your testimony quite useful for our purpose and I
thank you.

CHAIRMAN WILKINS: Commissioner Nagel?

COMMISSIONER NAGEL: Yes, sir. |

I want to thank you again for your continued help
to the Commission. I have one quick question and that is
that you mention in your written stétement the use of what
you call punitive community service. Could you just either
very briefly comment on that for us or perhaps you want to
send something in? :

 PROFESSOR GRUNER: That would be somethiﬁg to think

about eithef in amending the community seivice provisiongkor
the probation portions. But the idea is that there is prior

case law concerning the use of probation as a means to




ddh

10

11

12

13

14

15

16

17

18

19

20

21

22

MILLER REPORTING CO., INC.

507 C Street, N.E.

Washington, D.C. 20002

(202) 546-6666

223

implement community service that was clearly punitive to the
defehdant organization and usually in circumstance§ where
fines would not have beeﬁ an adéquaté punitive subétituteﬂ
I'mrthinking particularly of the Daniel [ph.] O.
Pastries case, which wasia case invol#ing price fixing by

several New York City bakeries in which had fines been

imposed in a substantial amount the bakeries would have gone

out of business and there were obviously a lot of employées
who were not participants in the price fixing that would have
been put out of work.

'
i

And there the sentencing court decided that it was

more appropriate to require that the bakeries provide

essentially loaves of bread, loaves of their product to
charitable organizations in the community, but not really for
a, what I would consider a normal restitution purposé, it was
more to impose a burden of service on the firm to punish them
because fines were not adequate.

Now it seems to me if that type of punis@ment weré
reserved for circumstances where the organization éould not
pay its full fine you would limit the risk of cases like the
ones appointing professors to endowed chairs, et cetera. You

simply would not have those cases because where the corpora-
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tion'or organization could pay a fine, you would never
trigger the punitive probation arrangement. _
: : i

On the other hand, once a finding of inadequate

resources was available and even perhaps in circumstances

llwhere a plan of periodic fine payment would be problematical

because it too would risk putting the firm out of business,
that é substitute arrangement of community service designed
téfbe punitive isya good alternative that éhould be avail-
éble.

COMMISSIONER NAGEL: If there are othér.gxémples
which you can cite to us, the would be very heipfui to have.

PROFESSQR GRUNER: 1I’'d be glad to.

COMMISSIONER NAGEL: Thank you.

CHATRMAN WILKINS: Thank you very much.

PROFESSbR GRUNER: Thank you.

CHAIRMAN WILKINS: Our'next‘witness is Fred
Garrick, Associated Builders and Contractors.

Good afternoon, Mr. Garrick. We are glad to have
yoquith’us. _ | !»
STATEMENT OF MR. FRED.GARRICK, ASSOCIATED BUILDERS AND

CONTRACTORS

MR. GARRICK: Thank you very much.
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Judge Wilkins, Membérs of the Commission, good

afternoon. My name is Fred Garrick. I am General :Counsel
i

for BENK, a construction general contractor operating

throughout the United States. |

BENK is a member of Associated Builders and
Contractors and I am here today on behalf of ABC to ex?ress
our concerns with regard to certain aspects of the guidelines
this Commission has proposed regarding the sentencing of
organizations in criminal cases.

ABC is a national construction trade assgciation
representing over 18,000 members who beiieve in thé American
shop philosophy.which states that jobs should be awarded to
the iowest responsible bidder regardless of labor affilia-
fion.

BENK is a national corporation with operations in
engineering, construction, and plant maintenance industries.
We are headquartered in Birmingham, Alabama.

BENK has experienced phenomenal growth since our
founding in 1972. Our contract volume last year w;s ap-
proximately 1.3 billion dollars, just as an indication of the

size of our operations.

BENK fully subscribes to the merit shop philoéophy.
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Although BENK is not signatory to any collective bargaining
agreements with any'unioné, we hire employees'rega;dless of
their labor affiliation whether they are union members or
indepeﬁdent craft peoplé.

We subcontract work to othérs based on the lowest
responsible bid regardless of whethef a subcontractor may be
open shoﬁ or union affiliated.

CHAIRMAN WILKINS: Mr. Garrick, may I interrupt you
a minute, sir?. |

MR. GARRICK: ‘Yes, sir.

THE WITNESS: We have copies of your teséimoﬁy. It
Qould really be more beneficial to us if you would summarize |
the points that you want to make and let us ask you some
questions. |

I don’t know whether you were readiﬁg the introduc-
tory part or not, but I will let you use your time any way'
you want to. I just suggest we can benefit more from tﬁe
other approach.

'MR. GARRICK: A revised summary is avail;ble for
you, sir. But to summarize with regard to the two issues,
first, with regard to the probation issue, certain aspects of

the probation does give us concern in the control aspect that
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a court may have over the corporation, those aspects being

principally the restrictions that may be put on a company and

with regard to'the raising df operating capital thét mabee
necéssary because the increase of--any increase in debt in
the corporation or requires approval by the probation officer
who may be in charge.

Construction companies generally live and die by
operating capital and that is a factor that would be of
concern. So, therefore, we would encouragé'the Commission

through footnotes to address the fléxibility that they may

!
i

have in the operation of the probation provisions.

| Additional concerns would be those relative to
compensation to individual officers or managers who may be
hon-related to the incident that was in question.

The other aspect that I would like to addfeés is
with regard to violenée within the labor movement. The three
factors that I feel may be warranted as additional considera-
tion with regard to aggravating factors would be an or-
ganization’s lack of taking disciplinary action ﬁo&ards
parﬁicular members who may be responsible forvthe actions

involved, in particular, those individuals who may par-

ticipate in or direct violence within——under'the offending
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1 jactions that the lack of taking such diécipline is considered
' . 2 |lan aggravating factor on behalf of the sentencing guidelines.
_ i
3 An additional consideration with'regard to the
4 |laggravation factor woula be that the activity—;the‘criminal.
5 [[activity is one which acts to deprive citizens of'a.fundamen—_
6 {|tal right. Going into ﬁhe_classification of the activity,
7 ||the criminal activity in&olved, if it has the result of
8 infringing ﬁpon fundamental rights of individuéls,‘tﬁatvaléo
9 ||should be considered as an aggravating factor.
10 | Aﬁd_the third item with regard té_ﬁhe aggravation
:::; ‘ .11 | factor--the aggravating factor in determining the fgine levels
'12 would be the level of violence that may have oécurred in such
13 |lactivity.
14 | A lot of the discussions concern the thte collar
15 ||crime of embezzlement or fraud or what have you, but the fact
16 |[that violence does come into play whetherli; be for bodily
17 ||injury or property damage, then_that also should be a factor
; 18 ||of considefation.
.- | 19 I will pleased td answer any questibns yéu may
_; | 20 ||have. |
’1‘I" a1
; 22 Judge MacKinnon?
o - -
: MILLER REPORTING CO., INC.
507 C Street, N.E. '

Washington, D.C. 20002
(202) 546-6666

CHAIRMAN WILKINS: Thank you very much.
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COMMISSIONER ﬁacKINNON: What are the most frequent
offenses that your members are charged with?

MR. GARRICK: That our members are éhargéd with?

COMMISSIONER MacKINNON: Yes. o

MR. GARRICK: The contractors whom I represent
through the ABC I really can’t say that there is a frequency
of items that those members are charged with.

COMMISSIONER MaéKINNON: Bid rigging?

MR. GARRICK: Pardon?

COMMISSIONER MacKINNON: Bid rigging?

MR; GARRICK: That is éertéinly an item‘éhat has--
that contractors have been charged with.

COMMISSIONER MacKINNON: Antitrust at all?

MR. GARRICK: Tha£ would fall under the bid
rigging provisions, correct.

COMMISSIONER MacKINNON: Well, that’s under the--
but I’'m talking about normal antitrust. |

MR. GARRICK: Probably not a wholé lot ig the
antitrust area. Bid rigging would probably be theimost-—have
the most notoriety about it. ~You may have some environmen-

tal--criminal environmental problems that may occasionally

crop up. I can’t speak on specific instances on that.
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COMMISSIONER MacKINNON:‘ And are you speaking about
violence ih labor matters?

MR. GARRICK: That is correct.

COMMISSIONER MacKINNON: Do you have many offenses
in that area?

MR. GARRICK: Yes.

COMMISSIONER MacKINNON: You do?

MR. GARRICK: Yes.

COMMISSIONER MacKINNON: And are they handled
through the National Labor Relations Board, or on a criminal
basis? |

MR. GARRICK: Both. The National Labor Relations
Board, you can obtain injunctive remedies to try and cease
conduct there, but on the criminal side those are generally
pursued by the State agencies through the State criminal laws
and occasionally by Federal agencies through any éotential,
violations of Federal laws in that regard. .

COMMISSIONER MacKINNON: Thanks a lot.

COMMISSIONER CORROTHERS: Mr. Garrick, you’re in

||[the Birmingham, Alabama office, is that right?

MR. GARRICK: That'’s correct.

COMMISSIONER CORROTHERS: I believe that’s near a
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little town that’s called Anniston.
MR. GARRICK: Yes.
COMMISSIONER CORROTHERS: I had basic training more

years ago than I’'d like to remember in Anniston. I can never

forget it even though I try.

MR. GARRICK: I've been there about a year.
Previously, I spent about 12 years in Greenville, South
Carolina where I was general counsel for Daniel at that time.

COMMISSIONER CORROTHERS: I must say that I just
received this written testimony and was trying to %ook
quickly through it, concerning the application of éuidelines'
to the labor related vidlence, which I guess was your second
issue, was quite interesting as well as startling. I had no
idea the degree of problems in this area.

MR. GARRICK: I.was in International Falls when a
riot dccurred against our company and it was very starpling,

COMMISSIONER MacKINNON: Aré you talking.abouﬁ
Bbise Cascade?

MR. GARRICK: That is correct.

COMMISSIONER CORROTHERS: I certainly agree with

your statement, I think it’s on page 9, that the right to

pursue one’s livelihood without fear or intimidation would
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appear to me to.be, as you say, as mﬁch_a civil right as the
right to vote or use public accommodations. :

This is quite startling. Obviou#ly, we éhould be
concerned about these issués and should consider them in some.
way. i will havelto have soﬁe time to read-four teétimony
more thoroughly, bﬁt.I would hope that we are able to do
something in this area.

MR. GARRICK: Thank you.

COMMISSIONER CORROTHERS: Thank yoﬁ.

CHAIRMAN WILKINS: Commissioner Nagel?

COMMISSIONER NAGEL: Yes. T just wanted;to clarify
somethihg. I also just read your statement very quickly.

But is your concern that there is currently inadequate

punishment in terms of the sentences meted out to organiza-

tions convicted of an offense related to the violence? Or is

it the offense of.COnviction is something other than the

violence, but the violence is part and parcel of the sort of

organizational behavior and, thérefore, there Shoﬁld be some
_ 1

specific offense adjustment?

MR. GARRICK: I think it's twofold; first, that I

don’t believe that there is adequate punishment in that area

for violence.
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COMMISSIONER NAGEL: Are they even convicted? I

mean it looks from what I have read that there aren’t éven
i
prosecutions or convictions for these offenses. '

MR. GARRICK: I'm sorry, I missed that.

COMMISSIONER NAGEL: Are these offenses being
prosecuted?

MR. GARRICK: The prosecutions, the ones that are
outlined in the statement, there are certain State prosecu-
tions ongoing at this time. _Thére are Federél investigatiéns
ongoing. I do not know the results of though because the FBI
has not come out with that yet. i

The.other aspect is.sending a message to State
agencies that reinforces the Federal Government’s position
against violence of any form.

COMMISSIONER NAGEL: Thank you.

CHAIRMAN WILKINS: Commissioner Saltzburg?

COMMISSIONER SALTZBURG: No questions.

CHAIRMAN WILKINS: Judge MacKinnon do yo# have any
further questions? '

COMMISSIONER MacKINNON: Was Boise Cascade charged

with any violation of a State law in connection with the

strike in International Falls?
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- My recollection of feading that ﬁés fhat‘the union
members attackéd the corporaﬁiqn for use of‘hoh-union labor
: : A
in a consﬁruction project. l
MR. GARRICK: Right.
'COMMISSIONER MacKINNON: Now as Boise Cascade
charged with any offense? | |
'MR. GARRICK: No, fhey were'ndf;.
 COMMISSIONER MacKINNON: " I'm aware of ‘the attitude.
of the Governor on that matter. |
Mﬁ. GARRICK:v I did»not kndw befofe-I received
notice of the statements today that Boise Casgadé éas even
atténding and I haven’t spoken with thém.: i do not know the
subject of their talk-- |
| COMMISSIONER MacKINNON: When yo‘ﬁ.mentioned
International Falls, tﬁat's the one YOu Qéfé talking abbut,
wasn’'t it? | | |
MR. GARRICK:  Thatvis correct.
COMMISSIONER MacKINNON: Thank you.
CHAIRMAN WILKINS: Well, Mr. Gafrick, yo& bring to

the table a dimension involving organizational sanctions,

that is violence by number of organiZatiOns'that certainly

this Commission needs to give serious consideration to as we
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draft guidelines in this area and Qéﬁthank you very muqh. x
MRf GARRICK: Thank yoﬁ vgfy.muéh. -
CHAIRMAN WILKINS: Nell Mino&k;stenerai?Couhéél

and'is‘representing the Institutional Shareholders Services.

Ms. Minow, we welcome you to this hearing.

STATEMENT OF MS. NELL MINOW, GENERAL COUNSEL, INSTITUTIONAL

{

A

SHAREHOLDERS SERVICES L | E S
| MS. MINOW: Thank &ou Very~much;'.

"You have my téstimony already. ;So what I would
like ﬁo do is just talk very briefly.and then perhéps we één
discuss some of fhe points in it. | |

_i hope'you will indulgé_ﬁe and letvmé just make one
persohal note here. I want you to know that even though I am
talking. about maybe one speck on one léaf,‘I'm aware of the
forest that you all are dealing_with and i'am_reallyApleQSed
with what you have‘done. |

When‘I was in‘law §¢h§ol, I worked for both thé"
State and'the.Federal prosecutor’s ofﬁice.’ I haveébeen very,
Qery interested in'sentencing_issues éyér since th;n.‘ And |
just one small note of irony, when you_weré'first getting

started, I~heiped prepare some materials. for you. I was at

that time in the Justice Department.  So I am particularly
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||pleased to be here in a somewhat different capacity foday.

I am here today to talk about the intereet.thet
shareholders have in companies‘that obey £he law. {i;ve
outlined already in my testimony-end I em‘followiﬁg in>the
footsteps ef the President of my:coﬁpany; Bob'Monks, the way‘
that shareholders are twice_chafged'with.the cost of crimiﬁal
behavior by the corpoiations; _They.pay both the prosecution‘
and the defense as well.as the decfeaSe in Qalue_of’theire
share ownership. |

| And we as advisors te‘institutional inveetorsvwith
over a trillioﬁ dollars of aseets, meSt in equity éecﬁrities,
are very, very much concerned about this.-

When you look at an’individﬁal who has violated the‘
law, you look at somebody who faces real'personal-eonsequen—
ces and you just don’t see thetvin the'corporate cbnfext the
same way.

Of course, ﬁhe prime:y.eentencing on ell of our
minds'teday I am sure is Rayful Edﬁond Who.wae given qdite a
severe eentence. And thet is‘somethiﬁg thatvthe péoseeuter
in that.case announced was intended to ﬁe a messageito the
community that this kind of behaViervwae'going to have these

kinds of consequences.
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I recall from the materials thdt’I prépa;ed for
this Commission when I was at the Justice Departme?t the case
of a’man_convicted of an éntitrust viblapion who wés,sen-
tenéed to public servicé, which turned out to be the or-
ganization of a golfing toﬁrnément and I think that that is
much too often the case.

I think that peopievﬁho féstify before’commissions
like’this often commit the sin of not saying whét they want.
So I am going t§ teil you whatiI want. When you talk about
mitigating féctors in seﬁtencingvcorpofations, I wquld liké
some mention of a corporate structure indicating tﬁat_there
is some accountability of shareholders in the case of a
criminal violation.

I think that is a.SPécific example of»fhe kinds of 
evidence of taking responsibility for‘a.crime and.ﬁreventing
its occurréncé in the future that we loqk-for in’an in—v
dividual.orva_Corporation that has violated theblaﬁ;

And, other than that; I would be happy_t?'talkAsome
more about some of the items in my written téstimogy,'if that
wbuld be useful. | |

CHAIRMAN WILKINS: i am sure we will haQe éome

questions.
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Judge.MacKinnon, do yo&lhaVe any at_this point?.
COMMISSIONER MacKINNON: 'No, I don’t.’ Thank you.
COMMISSIONER.CORROTHERS: "I think i_havegone, Msf
Minow. You suggest the préQiSibn mandating thét.no direcﬁ&r
who haé servéd during the cémmission.qf certain.idéntified
crimes would be eligible for continued service on the board.
It’'s been.presentedbto ﬁs’by 6thérs ﬁhat removal of
directors is appfopriate iﬁ caées'Whérein_théy aré engaged in
récketeering or essentially the airectors are_reSéoﬁsible fqr

[

the criﬁinal activity or acted in a criminalkmanhe;.

Do you think this particular criteria'is;ap-
propriate or sufficient?

MS. MINOW: I would go a little further than that
and I}believe we submitted some materials'eariier that’were
some éample provisionsjthat we.wouid'like to>See.l;

_There‘are'certaih.kinds of violatioﬁs'pf'the‘law,
particularly with regard to pollutionkoccupétioﬁal safety
that I would inclﬁde there becausé I thinkthosé‘é:e the ones
whe#e'the direétér éhould take responsibility'for ;aking sufe
that theAcompany tomplies. | |

Now I am not talking aboﬁt:petty violations of

their regulations or'anything like that. 1 am talking about
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criminal activity and for that reason I think the directors

should be held liable. L
H

COMMISSIONER CORROTHERS: There was a préblem,ias
far as I was concerned, in terms of the specifics and you did
respond that this particular criteria is not broad enough. I

didn’t see any specifics in your testimony.' You say that we

ilgot this earlier?

‘MS. MINOW: Yes.

COMMISSTONER CORROTHERS: Was this--

MS,_MINOW: -In a supplemental;-.

COMMISSIONER CORROTHERS:‘ Was itAperﬁaining to this
round of-- o |

MS. MINOW: No, but I would be haépy to'resﬁbmit
it. | -

COMMISSIONER CORRQTHERS:' Was it the previous‘
heéring on organizational sanctioné? | |

| MS. MINOW: It was a follow up.to,Mr; Monk’s

previous_testimony, yes,‘and I would be happy to resubmit it.

COMMISSIONER CORRQTHERS: ‘.1988? |
MS. MINOW: Yes.

COMMISSIONER CORROTHERS: Thank you.

COMMISSIONER NAGEL: I have one irrelevant question
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and one réleyant question. MyvirréleVanf'question ié are ydu |
related to ﬁhe disfinguished legal famil& of-Newtop Martha?
. T , i

MS. MINOW: You bet. I am. As a matter of fact, I
will tell you that Martha aﬁd I.haye a new Law Review.article
which just Came butl2 weeks ago-on the—-fhe subject éf thé
article is “Shareholder:rights and women éufffage";fwhiéh
shows you how desperately we wénted tovwrité something
together. |

'COMMISSIONER NAGEL: My'more re1evant question is,
there haé been é«great deal‘of talk ébout'the innogeht
shareholder and it’s always raised in the context éf if you
fine corpdration proportionate to the‘lqss, that sort ofb
punishment will bésically be borheAby thetinnocent
shareholder :ather than by cbrporate'manageméht.

" And in fact, Bob Mbnks,il.thoﬁght,ﬂmade a‘very‘
interesting point whenﬁhe first~testified;ab6ut his idea
about holding the board.ofvdirectors résponsible.

-Now'the'Commission gave gréat_consideration'tb that
idea, uitimately did not follow.it bécause there Q;re tod
many problems and we had a gréat deal.of cbncéfﬁ about thé
innocent director énd Basically identifyiné which was the

responsible director.
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But, nonétheless, I guess I’d be ihte;ésted to hear
whét is yoﬁr view on this concern for the innocent:
shareholder and how then do we set an appropriatevfine.given
the corporate structure, which i§ based on shafeholdefs?,
What do we do with that? | | |

| MS. MINOW: Well, that is a real prbbleﬁ aﬁd the
answer to that I'm éfraid--theré is_an answer that goes
beyond your atea of jurisdiction. - Right now because of State
laws'liﬁiting director liability and indemnification there is
really no way to get to the‘difectoré and get them:to pay
personally.. .A - |
| So I think that is a very diffiéult question and
youfre going to have a problem»with the-fine; Nevetiheless,
it is important to keep it as a matter of deterrence. Our
shareholders--I know this isﬁ’t a gompletevéﬁswer to,the:
quéstion, bﬁt our institutional sﬁéreholders are hdlders of
every‘cémpany and even thﬁugh they ﬁay~take sométhing of a
bath with a big fine out of one of them, they will;bé
profiting in the ofher.ones whichAwill_see this fige and
refrain from doing likewise, sort o£ the.Rayful édmond
situation. -

I don’t know what three life sentences does to him -
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that the first one didn’t do, but it send that kind of a
signal. !

Also, of course, to the extent that the company

profited 1mproperly from the crlmlnal act1v1ty, they should

llhave to pay up and that’s something that no matter how greedy

the shareholders are for returns I don’t think thatrthey want
those kinds of returns. | |

COMMISSIONER NAGEL: Thank you.

COMMISSIONER MacKIﬁNON:' Billy? .

CHAIRMAN WILKINS: Go ahead, George.

COMMISSIONER MacKINNON: You were talkiné about
pollution and occupational’safety and holding direotors.

liable. I hear a lot of talk around here about holding

directors. liable but in my experience, and it’s vast, I think

‘there are very few cases where directors are liable. The

people that are liable are the officers. Those are'thei
people that are running the cotporation. The directors meet
once‘a month or so. They don’t get down to the hands on
operatlon of the day to day which are causing these offenses
ordinarily. |

MS. MINOW: Yes, that’s true, but»theidi:ectors, of

course, are responsible for selecting management and for
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éetting up a cpmpensation structure for management.

| COMMISSIONER MacKINNON: Yes, but it’s jgét hard to
find criminal liability in fhat;‘ | ‘

'MSf MINOW: Well, also, I.think thétvthe primary
reason for holding directors liaﬁle is that if you do so it
will enéourage them to do what some companies haveialreadyk
done in response to criminal iiability and~tﬁatlis to set up
a complianée strucfure which encourages employeeswto report .
any kind of a‘prbblem‘rather thaﬂvdiscquraginé it. 

And I think directors are responsible for es-
tablishing that kind of a structure. | k

| COMMISSIONER MacKINNon;’;weii)'that's‘miﬁimal.'

When you get down to an éctuai offense I‘thihk you're going
to find thaﬁ you might not éven :each'the.officer.'vYou;fe
going to get some low 1evel'manager“or sd?ervisdr ﬁhat's
déing.it. . | |

MS. MINOW: Yeah, but how often in that qase is.the
company itself convicted of the crime? |

COMMISSIONER MacKINNON: Very seldom.

MS. MINOW; Yes, thét’s-why i’m hoﬁ afraid of
being-- N

COMMISSIONER MacKINNON: The company will be




ddh

10
11

12

13

14

15

16

17

18

19

20

21

22

MILLER REPORTING CO., INC.

507 C Sueet, N.E.

Washington, D.C. 20002

(202) 546-6666

244

con?icted, but not the director.r_I mean they'are so réﬁote
from the day to day opération of_tho#e_cémpaniest?at it just
isn’t pfactical to be always talking aboutjdi:éctofs’andk
ignoring officers éﬁd manaééré and  supervisors and people
that really cause the offensesf_,.

| MS. MINOW: Well, I fhink you're right‘and I Qas
including, ofAcdurse, the corporate officets who also serve
as directors in'my discussion.

But I do think you're right in making a distinction
between,inside and outside difectorsf On the othe; hénd,
ultimately in the case of certain enumérated érime;, and
we’ve submitted some materiai oﬁAthét,in the past, I think if
hay'be’appropriate_to hold thevdireétbrs liéblé,'if they were
negiigent, if they wereycomplicitus--

’COMMiSSIONER ﬁécKINNQN: Let me ask ydu-this; i‘
have followed this for a longltihé, can yoﬁ_cite-me”ahy cases
where directors have been--whefé any substaﬁtial number of
‘difectors have been held-fequnsible?__ '

VMS. MINOW: No, and I thihk thatfs‘ﬁart éf the
problemQ I think they should be in some céses.' Tﬁatfs what
I'm sa&ing'here. o

COMMISSIONER MacKINNON: Well, if they could have
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been I think the United States Attorney wdﬁld have charged
them. :
!

MS. MINOW: Well, I'm not saying that they should

be put in jail for these kinds. of crimes. I'm saying they

should be ineligible for further service on the corpo:atioh.
That Qas one of my possible examples.l |

COMMISSIONER MacKINNON: That’s a tﬁeoretical
épplication, feally in my judgment. |

MS. MINOW:. No, I think it'é a‘mitigaﬁing factor.in
détermining the corporate sen£ence. fif they have )
demonstrated that they take c:iminal activity that!seriously;
theh I think that should be taken'ihto account in détermining
thé.Seﬁténée. | |

I mean, you know, you've'gpt'fhé examplé of Japan
where there is an airplane crash and thé pfesident of the

company personally visits each and every survivor éﬁdvthenk

|lresigns. And you just don’t see that kind of accountability

in American directors.

COMMISSIONER MacKINNON: Well, I don’t--i’m nof
concerned about thé crash in Japah.: I am concerned ébout the
payment of the bribe by Boeiné»toAthe Prime'Miniétef of the

éountry.
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MS. MINOW: Well, 1f--0kay '1 am‘too. And don}t
you thlnk that the directors: play some role in that7

COMMISSIONER MacKINNON: Ihdqn’t'know-whether they
did or not. o |

MS.'MINOWE I think the directors'should send a
#ery_strong signal to management and say'that'we will not.
tolerate any violation of the law..ﬂAndHif they are not
capable of sendiﬁg that signal, then I think they shoald be
removed. | | |

The example that I come baek_to oye;_and:over
again, of course, is Beechnut where they‘knOWinglyi-the top
management of that company‘knowinglf perhitted,sugar water te
be sold as apple juice for infants who, of course, donft.knowA
what apple juice is supposed to-taste like and couidn’tvtell
you even if they did, which was bad enough.

What really bothered ﬁe though was that'the-
directors of the parent_éompany, Nestle,'not only did not
fire'these men, but they continued tolpay.their salary |
through the course of the apbeals. . |
'Now to me that does not send the appreprlate 51gnal

to the Beechnut employees that they take compllance with the

law serlously. To me if I were a Beechnut employee, I would
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say, "ﬁéll, sure. Why not?"

Now thié was a particular.frﬁstratioﬁ to:me because

_ ‘ i o

Nestle is a Swiss compdny'and as‘shareholders’theré was
ndthiﬁg we could do, bﬁt thét’s é problem for the laws of_”
Switzerland and not the laws of the United States.

IBut that'’s thé kind of unacbounﬁabiiity that I
really, really 6bject to énd th&tis some#ﬁiﬁg where in ﬁf.
mind the directors who permitted this behavior to go and

apparently encouraged it should be--

COMMISSIONER MacKINNON: But did they permit it to

go on?

MS.'MINOW;  The top managemeht_ovaeechnut--

COMMISSIONER'MacKiﬁNON: I'm talking about.the.
directors. | |

MS. MINOW: The direét@fs?

COMﬁISSIONER MacKINNON: I’'m not talking vabout the
officers. | |

MS; MINOW: No, but by continuing to pay their
salafies through the course of thé’appeal.évén tho&gh_they :
admitted that.fhey had done'ﬁhi§, I think'that was inap-
prbpriate'behavior and théy should have been femoved ifAit

had been an American company.
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CHAIRMAN WILKINS: Well, your.testimony-has been

very informative this afternoon and we appreciate yourf

|llassistance to us.

We also appreciaté thé assiétance you fende:éd
several yearé ago when jbu helped ﬁsvget sﬁarted.

MS. MINOW: Thénk_you very, vefy much.‘_If I-Couidv
be of any other help, just give me a call. | o

' CHAIRMAN WILKINS: Well, you’'ve been a great hélp;

Thank ybu very much. |

'Our last but.certéinlyAnét leést witness:today is
ﬁr. John P. Borgwardt; E

Mr. Borgwardt, we are delighted to have you with

us . -

He is Associate General.CQuhsel of Boise Cascade
Corporation of B&ise,.Idahé.

Thank YOu very much fo¥>coming téday and assistiﬁg'
us in this difficult matter.
STATEMENT OF MR. JOHN P.'BOkGWARDf,‘ASSOCIATE GENERAL
COUNSEL, BOISE CASCADE CORPORATIOﬁ;{BOISE, IDAHO_ :
MR. BORGWARDT: Thank you,AMr, Chairman.
I am Jéhn Borgwardt. i am a lawyer with Boise

Cascade Corporation, Associate General Counsel.
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COMMISSIONER‘MacKINNON; From wheré?

MR. BORGWARDT: Excuse me?”

COMMISSIONER MacKINNON: From where?

MR. BORGWARDT: F.i:om.Bbise, Idaho, Jﬁdge.

John.Ferry, our Chairmén and Chief Exegutive
Officér has filed written comments with the Cbmmission‘giVen
his views and hé has asked that'I.éppear befqré you.thié
afternoon to comment further on our concerns éboﬁt these
guidelines that have béen proposed..

If you don’t know about Boise Cascadé,.agd Judge
MacKinnon abparently khows a little bit aﬁout us‘aéyway, it’s
a forest prodﬁcts cbmpany with annual sales excéeding 4
billion dollars. 1It’s one of the Fortune SOOImanufécturing
cdmpanies{ It’s the eightﬁ largest produéer of paper and
paperboard in North America. It empioys over 20;600 people.
| ‘We have'eight paper and paperboard mills.in the
U.S. and two more in Canada. We have 40 othef.manufacturing

facilities located around the country at which we manufacture

lumber, plywood, particle board, and corrugated cartons. We

also have a very extensive netwérk of office supply distribu-
tion throughout the country.

We have a number of reservations about the proposed 1
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guidélines, buﬁ they'can be gfbu?ed reallytihfo_three-
categoriés. | K

‘They fail adequately to distingﬁish.bétwéen the
truly culpable_organiéaﬁioné aﬁd those'organiza;ions that
have hoheétly tried énd industrially‘tried tb"comply with the
law, but nonetheless, find themselvesrchafged and even
convicted of Qiolations. | |

The guideiines shift the responsibility and the
discretion for selection qf penalty from.the jﬁdiciary, which
is dedicated to an impartial administration of jus@ice,vto
the présecutorial bfanch,'which is an advocéte and%should be
an advocate,.is not dedicated to impartiéliﬁy and I don't
think ever really should be. |

' Finally, they achieve‘the effécf of'punishiﬁg.the
innocent iﬂ thé'guise'qf~beingrtougﬁ on crime.

‘Let me comment briefly on each of these. First, -
the degree of culpability; I don't think I would want to
quarrel with Ms. Minow when she,saysyfhat there haYe'been
occasions when organizatiéns,_énd as Mr. Garrick s;id, not
jﬁst business organizatiohs,lbut labor unions, they have been
culpable of acts that should be puniéhed aﬁdlshbuld be

punished severely. But not every organization that stands
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: convicted of a violation of Federal law bears the same kind

of culpability that Ms. Minow was referring to.
. There are a myriad of Government regulations.. I

cannot begin to count the ones that apply to our organiza-

tion. I try very hard. I spend my'entire professional life

trying to guide my corporate cliénts“into thé‘compliahce with
Federal,‘State, and iocal fegulationﬁ. We are aéti#ely‘
pursuing that goal. I think wé do a reasonably good job of
it. |

And yet, on any given day an organizatioq of our
size is probably able to be charged with -and proseéuted for
éome violation.

We are ehgagedvin activities that Qe have beeﬁ
doing for years. At the oufset of thoéé éétivities»théy were
considered not only legal, but fﬁéy were moral énd ethical.
Times change, ideas change, laws éhange, our behavior changeé
as well, sometimes it does»not change as rapidly'aé the
prdsecutors or the interpreters would likeAit_to.

Regulétions'are not alWays written as §léar1y,and
as understandably as they might be. And the prbsecutoré who
first pfomglgate those regulatiohs, then'interpret them, and

then enforce them are in the first instance'interpreting‘
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those as they thought they inteﬂded to writé:them, but.not
always as those of us who must comply with those‘r?gulations_‘
understand them. t

At best, the compiiance Qith these fegulationsiis é
diffiéult and a troublesome task thé£ is ﬁot alwayslachieved
with perfection in the first ihstance.

| Notvonly are we subject,£o7regﬁlations that are
inadverténtly susceptible of violation, in an organization»ofv
any size there are quite often people whé a:e:off déing
whatever'they are doing despite the best efforts of_mahage-'
ment, directors, and their supervisors and'thej co%mit acts
that are not only against coﬁpanyvpolicy, but againét_
specific instruction.

I am not trying to éuggesﬁ fhat an'étganization
shouid be relieved of its responsibility. I am’nét‘trying_to
repeal the dbctrine of respondeni_Superior. On the other
hand, I am suggesting to you tﬁat there may.be‘gréatmdegrees
of culpabilitj or a lack thereof in an o;ganization that goes
all the way from clear participation by tdé.manage;ent down .

to the point where management has-doﬁé everything it,possiblek

j|can to avoid those violations and yet still the organization

commits a violation, is responsible for it, and suffers the
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punishment.
The guidelines, as I understand them, do ‘not make
l

sufficient distinctions between those degrees of culpability

and I am not entirelylsure, in response to Ms. Nagel’'s

comment how do you avoid punishing the truly innocent, I'm

sure that I know how to avoid that in guidelines that‘uill be
applied in a mandatory‘manner. | |

The way it’s done today is that the Judge,.v1ew1ng
all of the facts, all of the Circumstances, is able to choose
and to fit the penalty to fitvthe degree of culpability.

Judge Harold Green of this district has commented

better than I possibly can on the inherent shift of discre-

tion from the.judiciary to the prosecutor. That shift that
he discussed was in discretion for selection of the punish-
ment for an individual. -That discretion is even more -
pronounced in dealing with an organization.

| An organization:by its yery‘nature is engaged in
activity that'’s repetitive in nature.' If we do it today, we
probably did it yesterday, and in all likelihood we w1ll do
agaln‘tomorrow. We will do it until something in the,.
organization:changes and that can come'about'by a change in.

our understanding of the law, a change in our understanding
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of the intefpretafioﬁ of thé léw};é realizaﬁidn:that the law
ﬁas_chahged, or for whatever'it'may be; but é_viélgtion by ah
. ‘ . H i

If the violation is prosécuted as a violation of a
single act and a single‘punishmeﬁt is selectéd, ﬁhe punish- -
ment is at one level. If it is chosén--if thé prbsecutor
cthSes_to take advantage of the wording of ﬁhevstatute or

the regulation and chooses to prosecute for each Separate

violation that occurs on each occasion, the multiplicity or

the multiple that applies to the“punishment qan bé?substan-
tiallY'increased and, again, that is at the discreéion'now,
or it will be under the guidelines, that will be at the
discretion of the prosecutor and:not of_the'judgé;

Again, we aré-concerﬁed fhat thevépélication 6f.
that discretion cah be done by a prosecutor who is not going

to draw the distinction between the degrees of a culpability

that we think the judiciary does and does very well.

In our experience, it is not at ail_unusgal forran
organization to be held aécountahle for a.violafioé of some
rule or régulation, ﬁot because ﬁhe prosécutbi seeks to
punish.for that activity, but rather becausé that is thé'

activity that can be punished. The motivation is too often
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the decision by the ptosecutor that‘the_organiZation has
engaged in some conduct that the prosecutorffinds offensive
) i

or that the proseoutoffs constituency finds_offensive,

| . If punishment'is sought, there'are'almost always
violations that can be discerned that the organizationvcan be
charged with and the punishﬁent can be imposed even though
that is not the motive for the activity.

The Fedefal'judiciary has been our protection_

against that kind of arbitrary application>of‘the criminal

law. We would not-like to see that protection diminished.

_Finally, I would like to observe that if the
guidelines are rigidly adhered to in'accordance with their _
designeo.burpose,bthey do have the effect inevitably of
punishing the innocent more often'than is_acceptable in our
system. | - -

| ‘No system can ever gﬁarantee that the'innocent will
not be punlshed but I suggest to you that - we should not
lntentlonally adopt a system that punlshes the 1nnocent with

the'thought_that by doing so we will encourage those in-

nocence to exercise tighter control over the truly cuipable.

We are suggesting that I thlnk when we suggest

that directors who are not aware or who are not participants
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in a scheme to violate the law or managers who are not par-

ticipants, or in the case of the imposition of fines, if we

H

are to impose liability on the ofganization, and I'm talking
about businesé corpqrations primarily'becaﬁse that’s what I
represent, the shareholders are gbing to be penalized for
activity; or they can be, if'these guidelinés are rigidly
eﬁforced, the shareholders can be penalized'for’activity iﬁ.
which the organization is ndt_culpable, management is not
culpable, and yet there will be enormOus'fiﬁes leyied uéon-

those people simply because thej’have invested in that

company .
~ It's interesting to compare, for example, the
present savings.and loan situétidn.:,I ddn;t think there are
very maﬁy pedple that would like £o_s£e§ forward iﬁ publicv
who aré not representing-savingsiahd 1oén managemehfland éay
that wha£ they did was all acceptable and those_people'should
not be held accountable. | |
And yet, we recognize that if.the'deposipors-who

had'entrﬁsted their savings to the-saVings-and loags weré

fdrced to forfeit aﬁy substaﬁtial.part‘of that it would be an

llunfair punishment of those people. for acts that they had not

committed.
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There are, of coﬁrSe}.diﬁfereﬁces betwéen
shareholder$ in public corpéfations and depositors;who havé
put théir money‘into insured‘saviﬁgs»éccounts, but'the
concept, I suggest to you, is‘basically ;héfsame. These are
peoplé who have invested their»own fﬁnds,_their own saQipgs
in companies that they believe to be‘honestly run and for the
most.part that I believe arelhonestly run. |

If they have not been, if there has been true |

‘culpability on the part of the organization, I will not be

among those who will=step forth and defend them. On the
other hand, I suggest to you thatjthere.are many, ﬁany"'

business organizations that are.caught up in the violation of

statutes and regulations, despite their honest and vigorous

attempts to comply.

I am not suggesting they should be free from

punishment, but I am suggesting that there should be some--

there should be a great deal of’consideration giyen to the
innocent investor and free him from the kind of pupishment
that I thinkltheﬁe'guidelines Qill'mahdate. |

I understand that ydp have héd a long day. I-.

suspect that you have heard many of these thdughts expressed

before. There probably has been a great deal of repétitioﬁ.
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I am sorry to repeat those, if Ivhave, except 1

think it is well that you understand that there are a,lot-of'

us who share some of theée éOhcerns_and it bears h'aring from
a lot of us who do have them. |

VI thank yoﬁ.

cﬁAiRMAN.WiLKINs: Thank ybﬁ. B

Ju&ge'MacKinnon?’ |

COMMISSIONER MacKINNON: I assure you that you |
haven’t repeated generally.  Thefe;ére a couple of itéms, but
outside’of that it’s been braﬁd new. | '

 Ha$:there been any changé in yoﬁr'mind ié the power |
of the prosecutor? | |
| MR. BORGWARDT: I believe these guidelines will
givé to the prosecutor a‘greaﬁ deal more power. |

COMMISSIONER MacKINNON: Like what that he didn’t
have before? | | |

ﬁﬁ. BORéWARDT: He can ana always has been ablevto
select the choice of a single charge of violating a statute
with multiple counts or chafging_multiple violatio;é,_each
one Sepérate ¢ounts. =

The sentencing judge,hés-élWéYs had the power then

to either impose a single sentence and have it run concur-
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rently, or he can do a lot 9f~thingS»that judges cah_do and
you are certainly'aware of that. o ;

By these guidelineva think what we’re déing.is
sayihg to the prosecﬁtor, ydu can make thbse Choices._ You
can select the crime that ydu choose td charge or the number
éf crimes that you choose to charge and the penalfy_then will
not be subject to the discretion_o£ the sentencing judgé. He
will ha&e‘no option but to impoéé--

COMMISSIONER MacKINNON: Well, he has though‘in an
appropriate case. The difficulty is the words "appropriéte
case". If it isn’t an apprdp;iate casé he doesn'tE He can
depart in an appropriate case.

MR. BORGWARDT: There is--what little I have read
so far-indicates that,'(a) the judges are reluctaﬁt to depart
from the guidelines-— | - |

| COMMISéIONER MaéKINﬁON: Well, they’'re going_to
have to get--they’re going to have to learn fo do i;'because

our guidelines are only written for the average offense.
: P

They aren’t written for aggravated offenses.
MR. BORGWARDT: I‘m concerned that the judiciary
sees them as being a lot more restrictive on their discretion

than your remarks say and the few comments that I have seen
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attributed to the reviewing'qonfts have'snppbrted.ﬁhe
restricnions‘that the diétrict judge§ now feel_tha? they are
under. a

This will, of coufse, takegtime to work out, but
the guidelines as written and as I think most peo?le are
interpreting them give the sentencing judgelnrecious little--

COMMISSIONER MacKINNON: The sentencing-—yon mean.
the prosecutor? | | |

MR. BORGWARDT: No, the sentencing judge5

COMMISSIONER MacKINNON;i‘Give fhe_senﬁenqing judge
what? | |

MR. BORGWARDT: Very little discretion.

COMMISSIONER MacKINNON: He has a lot more sentenc-
ing authority_than he ever,had befofé."ﬁe conld give two
sentences before and both of them--one of:them was tefminated
within one-third of the sentence:bjlthe.narolé boarn'and the
other one could be terninated immediately by.the'pérole
board.

gNow ﬁhe senténce'that he-choosesnis'the‘;entence
tnat's going to be enforéed. iSO'he's got'moré éuthnrity fhan

he ever had before. Before the Parole Commission set the

limit on every sentence, plus a 10_years limitation in the -
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statute in 4205.

You were talkihg about these, as I take'it,_the

victims. If you're going to choose between whether the

‘victim is going to pay the cost or the corporatibn is going

_to»pay1the cost, in other words, is the victim going to be

theAQQly person, or should the corporétion,be the victim? It
seémslto‘me that Wheﬁ those situations arise that yQﬁ have to
g6 to thé entity that made theioffense_possible. ' |

MR. BORGWARDT: Judje,‘I have ‘not comménted on the
part of the sentenéing guidelinésAthat,assume ;haﬁ:the 

organization will be required to make full restituﬁiqn for »

‘any'gains that it has gained recovered. I don’t quarrel with

that concept at all.

‘I do not'quarrél.with the'conceptlfhat‘the or-
ganizatién shbuld be responsiblé.for-actuai harm'cauéed td
the victim; That's.a_restatément Of_what‘I.ﬁndérsténd to be
the tort law and if there is to be areinférqemént of that-
through the‘criminal proceés, again, i'have no Qﬁa:réi with
that. It is the‘penalty onltbp‘of that.tha£ I amvé§ncerned‘
with. | | |

COMMISSIONER MacKINNON: I‘aon;ffuhderstand your

S&L éomparison.l.Generally there aren’t any savings and loans
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being prosecuted in these tines,.nre there? Theyvare
prosecuting the officers. | |
MR. BORGWARDT: They are'pfoSecntinénthe?offiners.
COMMISSIONER MacKiNNON:n Yes. |

MR. BORGWARDT: I suspect that the reason that

|there is no prosecution of the organization is that there

probably under preseni rules and regulations and_laﬁé even
there is no advantage .to the prosecutionkof tne organization.

'COMMISSIONER MacKINNOﬁ: i.don't think so. I don’t
think they’ve committed offenses,"lt_seéms to me that
everything‘I read about is an pffense by an officeé of a
corporation or it reflec£s~a»diminutidn in thé real'eétate
invésﬁment in the general reai estate market.':

MR. BORGWARDT: Judgé, I;m not sure that;I'm |
qualified to debate-that-issué witn you'as'toithe degree of
éulpability of the organization. |

If the management of those‘savings and loans are
guilty of violations, my guess is that the ofganiz;tion_is.
also guilty,.again, as being respbnsible for the oéficeré.

COMMISSIONER MacKINNbN:‘ i tnink it’s persona1'~'
aggrandizemenn'by the individuals--individual officern. The

most that I hear of, they embezzled and defrauded and picking
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up money on the side for commissions on loans and things of

that character. It doesn’t involve the corporate activity

H

itself; They are entrenching on the corpo;ation;

MR. BORGWARDT: Again,‘I éaﬁ't debate.it.b I get my
information‘from the newspapers and I'ﬁlhot.élways'sure of
the accuracy of thét.‘ | |

'vCOMMISSIONE:R MacKINNON: Well, ‘SO do I.

Thank you. |

COMMISSTONER CORROTHERS: I have one qﬁestion. You
verbally expressed concern about the punitive impact of thé
fine on the shareholders. Tﬁe wriften cdmments reélect that
tyiné funds to a multiple of profit or harm is sensible only

when the economic interest of the organization‘are held byl

the same persons who'have engaged in the illegal conduct and

that.to do otherwise Punishes'innocent shareholders.

Itvhas been suggested to us by othefs~that adéquate
deterrence requires that the finebbévsuff;ciently high to
prevent the organization from absorbihg it as a pé;t of the
cost of doing business.

Thé ideé ﬁas alsovbeen prdmoted that'an,appropriéte
fine will pfovide incentive to shafeholdersAto take éteps to

obtain in the words of one respondent, "cleaner management"
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end of quoteﬂ
| Do you feel that this idea has any merité theridea
that fines could provide an.incentive? |
MR. BORGWARDT: In t