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PROCEEDINGS

CHAIRMANWILKINS: The - commission will come to

order.

This is another in a seriesof public hearings we

have been holding over the.last three years. 4The Commission
~

i

began its work and adopt the policies, but before any;decisions

were made, that all of the issues would be put out for public

comment and we'would have public commentary, written as well

as oral, before we made any decisions.

As you know, pursuant to statutory direction andy

authority, the Commission is,considering a series of amend-

ments to the guidelines which were promulgated on May 1, 1987,1

and the purpose of our hearing today is to receive comment

about these various proposed - amendments as well as other re-

lated issues.

We appreciate very.much the very - obvious effort, time

and'energy and thought that has gone into theprepared written

statements which we have received from the witnesses who will

be testifying, as well as many others who are interested in

the work of the Sentencing Commission and the - improvement of

the administration of justice.

Let me caution everyone, usually it is'our fault
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when we run over, but we want to give everyone the same oppor-

tunity to be heard, so I.would appreciate and the Commission' *

would all appreciate it if those witnesses would summarize

their testimonyand provide some ample time in the space

allotted for questions from the = commission.

Our first witness is Ms. Anne Seymour. Ms. Seymour

is a representative of the National Victims Center, Fort

Worth, Texas.

Ms. Seymour, please come around.

Ms. Seymour informed us this morning that she is on

other business and has a very tight schedule and must be out

of here shortly after 9:00 o'clock, consequently we will not

have time for oral questions and answers from Ms. Seymour, but

she has committed to address any questions we have in writing.

Thank you very much, Ms. Seymour. We are delighted

that you are here and we are delighted to have a representa -

tive for thevictims Rights Movement with us.

MS. SEYMOUR: Thankyou; I am delightedto be here,

Mr. Chairman and Commissioners.

My name is Anne Seymour, as you know, and I am

representing the National Victims Center. We have offices in

Fort Worth and in New York City, and our organization serves
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6

over 6,400 victims service and criminal justice programs around

the country.

I just want to explain first that I have had - a long -

time interest in sentencing, ever since I was a probation

officer, about 10 years ago. From there, I went - to the

California Legislature, where I worked for both the.speaker of}

the House, Willie Brown, and*president pro tem, Dave Verberti,

at a time when we werereally doing some serious changes in

the Criminal Justice Code in California,vincluding the move to

determinant sentencing.

From there, I moved to Texas and,"inworking as a

Director for the National Office of Mothers Against Drunk

Driving, I was really surprised to find that you didn't really

hear DUI offenses and sentencing in the same sentence, which

I thought was remiss.

Finally, when we started the National Victims Center

over three years, I began to realize that it was very importand

to victims that the severity of crime be matched byseverity

in sentence. I have also had the opportunityto work for

several years for the American Correctional Association's

Task Force on Victims of Crime, where I have learned again and

again that the level ofsentencing is terribly important to
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7

a victim's short - term and long - term emotional and psychological

recovery.

While the injuries suffered by the victims of crime

vary,.their desire to see justice doneremains constant.. In

ourview, one of the most important remedies the criminal

justice system can offer to victims is the promise that

similar offenderswho commit similar crimes willreceive swift,

proportionate and uniform punishment.

Indeed, Congress enacted the Sentencing Reform Act

of 1984, in an effort to fulfill that.promise.. It was due to

the creation of this Commission<and its guideline sentencing

system that Congress intended not only to eliminate unwarranted

sentencing disparity, but alsoto change historical patterns

of punishment in areas suchas serious violent crimesvor white

collar offenses, for whichplainly inadequate sentences have

been imposed in the past.

Those goals remain -as urgent today, if?not more so,

than they were in 1984., In -ourcities, whole neighborhoods

have become the alien preserve - of drug dealers and the open

battleground for increasingly'bloody gang conflicts. Indeed,

this Commission sits > in a city which has - the dubious*distinc -

tion of being the "drug murder capital of the Nation." They
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just racked up the 130th murder yesterday.

Sadly, illegal useand trafficking in drugs has

permeated virtually all levels of,society, from the back:

streets to main street. Nor is it only in the area of drugs

"that a new wave of lawlessness is felt. - In recent years, the
,

Nation has witnessed an explosion in white collar and economic}

offenses. Insider trading and stock fraud provide a prime

example.

In his annual report for 1986, the Attorney General

placed losses due to economic.crime generallyat over $200

million. That annual report,'the most recent available, cannot

*AS the House Commerce Committee conclude intheir

report issued last year, the insider trading scandal on Wall

Street represents far more then the transgressions of a few

individuals. *Instead, the Committee found criminal conduct

to be at the heart of a substantial amount of market activity

by established securities industry professionals.

take into account more recent developments, such - as the massive

defense procurement fraud investigation currently being spear-

headed by the U.S. Attorney in Alexandria, or the savings and

loan crisis whichcontinues to unfold, and we are certainly

feeling the impact of that down in Texas.
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Against this backdrop, we find a number of the pro -

posals being considered by the Commission to be somewhat

difficult to support. For example, we are perplexed by the

two proposals currently before you which would substantially

reduce sentences for career offenders. Under section 994(h)

of Title 28, U.S. Code, the Commission is required to "assure !

that the guidelines specify a sentence to a term of imprison -

ment at or near the maximum term" for a defendant over the age}

of 18 is convicted for the.third time of a crime ofviolence

or a drug felony.

Given the current high and increasing levels of drug

related violent crimes, levelsaof crimes which are nowhere

more evident than here in the.District of Columbia, it seems

at best perverse for the Commission to consider at this time a

change that would seriously undermine that very specific

congressional directive, yet that is exactly what the proposals,

if promulgated, would do.

The sentence discounts that would be effected by the

career offender proposals are far*from minimal. According to

the CommissionFs own calculations, under the proposals, a

career bank robber convicted this particular time of unarmed

robbery could look for a reduction in existing guidelines of
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up to 12 years. If he uses,a gun, his discount couldbe in -

creased as much as 15 years below present guidelines. If the

armed robber seriously injured someone during the course of

the offense, he could receive up to 140 months discount below

present guidelines.

Similarly, if the offender is a career drug pusher

and is convicted this time for selling 10 grams of heroin,

he could look forward toa reduction in his sentence as much

as 255 months, which is more than 21 years, as compared to the'
I

extant guidelines.

According to the*proposal, if - the offender would

happen to turn 50 before the end ofihis;potential term of

imprisonment, he could be eligiblefor even great discounts.

If we correctlyunderstand this aspect of the proposals, those

over 50 would be entitled to a sort of."senior citizen"

discount, in part because, in the wordsof the Commission,

criminal careers generally dd not extend beyond age 50Vand

criminality is not a good predictor of future criminality

beyond.10 to 15 years.

That argument proves a little too much for many

victims I know.and for alot of others concerns with criminal

justice.
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If the primary concern of this or any other criminal

statute is criminality as a predictor of criminality, then

under the Commission's reasoningthere would never be a reason

forJimposing a sentence of imprisonment for a term of more

than 15 years. Nor is it clear that the purpose of this or

any other criminal statute is primarily to incapacitate an

offender until the age of voluntary retirement. If that were

so, then the Commission would need to adopt a system of penal -

ties which diminish with the age of the*offender, taking care,

however, to account for individual differences.

Inits explanation of theproposals, the Commission

also notes criticism that the career offender guidelinedoes

not adequately reflect the instructions which the Congress has

given to the Commission, not onlyin 28 U.S.C., section 994(h) ~

but in the Sentence ReformAct as a whole and in other enact -

ments as well.

Notably, although - the Commission's.explanation claims

ahcongressional source for that criticism, it fails to cite

any House or Senate report, any bill or resolution or any

statement in the CongressionalRecord. Indeed,.when one in -

spects Congress' recent actions, its will with respect to'

crimes of violence and drug feloniesis unmistakable.
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For example, just last year, Congress raised the

minimum mandatory penalty for carrying a firearm during a
9

B

crime from 10 tov20 years, raised the mandatory penalty for

committing a crime which involved carrying a machinegun or

silencer from 10 to 30 years, and made a second conviction for

such an offense subject to a mandatory term of life imprison -

ment, and also created a mandatory life term of imprisonment

for offenders convicted for the third time of a drug'felony.

Last year, also, Congress raised the cap on the Victims of

Crime Act to $150 million, which is certainly showing their

commitment to the victims of violence.

Of course, one should not forget that, as a result

of the '86 and '88 Anti - Drug*Abuse Acts, Title 21 isreplete

with mandatory minimums.

In our view, that recent records stands in stark

contrast to an argument that Congress'would be sympathetic to

newly promulgated sentencing'discounts for career drug and

violent offenders. On the contrary, it seems that Congress

intends the opposite, namely, that uponconvictionthe,

penalties would hit career offenders like a brick wall,

certain, severe and high.

Provisions like the career offender statute are
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intended to recognize those who repeatedly commit drug felonies

and.violent crimes, as posing a threat to society and as.
-

I

possessing a level of culpability far above other offenders.

Accordingly, the career offenderstatute singles out such

criminals for harsher treatment. Remarkably, the Commission

seems to be flinching at the prospects of certain severe

punishment for serious offenses.

Significant in that regard is the apparent policy of

the guidelines which is continued and intensified underthe

proposed amendments to convert statutory mandatory minimum

sentences into guideline maximum sentences.

In commenting on the Anti - Drug Abuse Act of 1988,

Senator Strom Thurmond warned that the potential problem with

mandatory minimum sentences was that they may have the prac-

tical effect of becoming a flat sentence which judgesitend to

impose, regardless of aggravating factors which should warrant

a more severe penalty.

he Senator further reco - nized that sentencin - - uide

lines could overcome that problemby taking into account such

aggravating circumstances. Unfortunately, the proposed new

guidelines generally fail to meet SenatorThurmond's concerns.

Indeed, theyoften aggravate the problem by insuring that the
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I

statutory minimum becomes a flat sentence imposed without re-

gard.to aggravating factors.

To illustrate, the proposed guidelines for drug

importation by aircraft, for*drug*offenses involving children,

for drug offenses in prisons, and for using certain weapons in,

connection with the drug felony or crime of violence,'merely
I

repeat the statutory language creating the minimum or simply

incorporates the statute by reference.

Yet, under each of thoseprovisions of the Anti - Drug

AbuseAct of 1988, when read in the context of the powers and

authorities which the Commission - received.in the Sentencing

Reform Act of '84, the Commission has the authority and

responsibility - to include'aggravating factors in its guide -

lines. We are at a loss to understand why the proposals fail

to do so.

The guidelines seem strangely blind with respect to

drugs and other ways as well. For example, Congress has

required that the Commission increase the penalty for operating

a common.carrier under the influence of a controlled substance

or alcohol or death or seriously bodily injury as a result.

Somewhat strikingly, however, the Commission seems

Vto interpret that mandate as not even suggesting reconsideratiqn
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of whether the current flat offense of (8) in Chapter 2 is .
appropriate for all other circumstances. We believe that it .

is not. When the pilot of an airliner or the engineer of a

drain operates their vehicles > under the influence of drugs or

alcohol, at the very least they place their passengers in

grave danger. That no mishap occurs is purely fortuitous.

Under the current guidelines, such offenders would receive a

Level 8 which, with the Level 2 reduction for acceptance of

responsibility, could result in a sentence of 0 to 6 months

probation, with no jail time at all. .Clearly, that sentence

is disproportionately low to the risk created by the offense.

Must the victims die or be seriously injured before

we are prepared to punish those who put all our lives at risk

with such careless behavior? Can we not recognize the in -

herent criminality - of a pilot of a major commercial airline

whotakes drugs before or whileflying, andset the sentence

so as to deter and punish?

The proposed guideline is also disproportionately

low, compared to the way the guidelines to meet far less

serious offenses. For example, a con man who - fraudulently

takes$10 under the pretext ofcollecting donations for

charityreceives an offense level of 10 under Chapter 2, as
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does the thief who steals oneundelivered letterfrom the Post,

Office. Even allowing forvthe two- level reduction for

acceptance of responsibility, the offenders in those cases

would be requrired under the guidelines to servesome time in

confinement. Surely, placing the entire crewand passengers

of an airline in jeopardy by piloting under the influence of

drugs or alcohol is a more serious offense,,but deserve

greater, not less punishment.

We believe and I personally, as a frequent flier,

believe the guidelines should treat it as such. Again, as

"with the drug provisionsmentioned earlier,the Commission's

treatment of congressionally mandated increase for death or

serious injury virtually converts the statutory minimum into

a guideline maximum. Why is there no increase for thenumber

of victims of the nature of drugs?.

Similarly perplexing is the Commission's agonizing

over the treatment of marijuana plants; In the Anti - Drug

Abuse Act of 1988, Congress created an equivalency between 100

marijuana plants and 100 kilograms of marijuana. The Commis-

sion seems concernedthat extending that equivalency beyond

what is absolutely required by statute will be to treat small

marijuana growers, in the Commission's view those with fewer
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than 50 plants, too severely.

Yet, even assuming that Congress was primarily con -

cerned with targeting large - scale marijuanagrowers, that.is

no.reason to give a discount to other offenders.

The Commission also seems concerned that weighing

both the LSDand the medium within which it is disbursed,

which is usually blotter paper or sugar cube, would be unfair

tothe pusher. Yet, for many offenses, including those

involving LSD, the prohibitions contained in Title 21 are

tied to the weights of a mixture or substance containing a

detectable amount of a controlled substance. Why the sugar

cube should be treated as something other than the substance

containing a detectable amount of LSD, because it weighs more

than blotter paper, is unclear. The law addresses the entire

substance or mixture and does notattempt to separate out the

drug inits pure form.

The Commission's concern here runscontrary to the

policy which Congress has set in these matters. Indeed, in

United States V. Bishop,the Courtladdressed the question Of

whether the penalty imposed under the guidelines should be

determined according to the weight of the LSD alone or as

disbursed in a medium, and there it was blotter paper. In

O

0

O
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a detectable amount of LSD*and, hence, relevant weight for

purposes of determining sentence is the weight of the blotter
,

paper in which the LSD is disbursed.

his opinion, Judge Hanson found that the plain - language in -

dicates thatcongress intended for the penalties imposed to ;

be driven by the quantity of a mixture or substance containing

The Commission should, however,1givefconsideration to

increasing the drug quantity table to provide scale penalties.

for quantities which exceed current ceilings. As drug inter -

diction efforts increase, the number of cases involving

massive amounts of controlled substances are on the rise -

Given the current national commitment to*stemming

drug abuse, we see no justifiable reason for the Commission
tow

resist the congressional resolve by, in.effect, mandating

lower sentences under the guidelines for certain drug offenses

involving LSD than wouldotherwise be providedunder statute.

Already we have seen such cases brought,such as the Lahrer

case. The guidelines should provide certain penalties for

such, undoubtedly the mostcseriousidrug Offenders.wv

The Commission shouldnothesitatein pushing for -

wardin thelwhite collarJcrime area. iwith respect to fraud,

the $5 million Ceiling in the table contained insection.
!
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2(f)(1.1) simply is too low. Insider.trading cases, not

parenthatically, in our judgment, a victimless crime at all,

alone involve amounts substantially in excess of that amount.

For example, the,Dennis Levine case'involves an alleged $12.6

million in unlawful gain. Ivan Boesky allegedly made.$50

million in unlawful profit, andthe case against the firm of

Kidder, Peabody & Company involved profits over $13.6 million.

In the area of procurement fraud, the pictureris

similarly devastating. The General Accounting Officereports

,that 148 procurement fraud cases involving the Defense Depart -

ment involves an estimated loss of $387,396,999. Moreover,

cases against single defendants have involved losses as high

as $90 million. Of course, defense procurement fraud can

involve more than mere economicloss. It can also jeopardize

the lives of our men and women in uniform and place the

national security atrisk.

We would therefore urge the Commission to comply

with the mandate of the Major Fraud Act and increse'the

penalties for major fraud which involve a conscious or

wreckless risk of death or serious bodily injury. We would

recommend an increase in such offenses at least four levels,

thus corresponding to the standard enhancement for offenses
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involving serious bodily injury usedin the guidelines.

The Commission has also requested our comments con- *

cerning aproposed new abuse of sexual contact guideline.

While the proposed guideline represents a great improvement,

we believe it should provide higher penalties. Moreover, withi

respect to the proposed penalties where.the offense involves

a minor, we believe that the effective two- level discount

where the victim is'between the ages ofv12 and 15 years is

highly inappropriate.

Finally, we would recommend that the Commission

further amend its guidelines for escape from acorrectional

institution. Under the current guidelines, a seven- level

reduction is available for less serious cases. As currently

written, however, that reduction is available even for those

who are in prison as a result of committing a crime of

violence or a drug felony. Such leniency is wholly inappro -

priate and unacceptable, and'we would urge the Commission to

close this unnecessary and dangerous loophole in the guide -

lines.

I appreciatethe opportunity to appear before you

and express the views of the National Victims Center and many

victims whom I work with. I havepaul contact information,
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where I can be reached, if any of you require additional in -

formation or clarification of my testimony, which you will all!
receive written copies of..

Thank you.

COMMISSIONER BREYER: Would it be all right to ask

you a question now, not for you to respond now, but I do have

a question I would like a brief response to.

MS. SEYMOUR: Could I respond later?

COMMISSIONER BREYER: Yes, Idon't want you to re-

spond today, not this minute, because I know you have to go an

I very much appreciate your being here.

MS. SEYMOUR: Thank you.

,COMMISSIONER BREYER:, I wouldn't ask it, except I

think it is an important question in my mind. In my mind, I

don't think your group has taken a position on what I consider

to be the most important argument for changing the.career

criminal provisions. The reasonin my mind why the change has

been put forward has not to do with being morelenient at all.

It has to do with being tougher on crime and trying to increas

the deterrent effect.

The argument, as I understand it,*has to do with how

can we actually usethe prison system cost effectively to put
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more people likely to commit crimes in prison andthereb d - '

Y 8
1

terring, incapacitate people who might commit crime. The

argument, as I understand it, is the following: That the

proposed career offender change focuses upon not the most

serious criminals, not the major murderers or people who

commit very serious rapes ormajor drug dealers, but those whom

I would call moderately serious criminals, the crimes are

serious but not the mostserious. And what it.says is those

people, like bank robbers, medium- level drug dealers, by the

time they are eligible for this treatment, the career offender,

they are likely to be in their mid- thirties.

If we put them away for 30 years, which is equivalent

to a 90 - year sentence, weare keeping them until they are in

their mid- 60's and 70's. Let's let them out when they are

only 50. Let's keep them there for 20 years, like a 60 - year

sentence, instead ofa 90- year sentence. I mean let's keep

them for 20 real years or 15, - not 30.

Now, if we do that, we will have, without building a

lot more prisons, space available to increase the sentence

for the first - time bank robbers, for armedfirst - time bank

robbers who perhaps should stay in prison maybe for 5 years or

7 years, instead of 2 or 3. If in fact you use thespace to
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put people in prison who areyounger, leaving out of prison

the people who are older, you will stop people from committing

crimes during those years they are likely to commit the crime,

so the argument for this career change is it is a way of

using that space in order to incapacitate people who are likely,

to be committing crimes, instead of incapacitating people who,

if we let them, wouldn't commit crimes.

Now, I am not assessing the merits ofthat argument,

but I have heard that argumentmade at lengthand I think it

is that argument thatled to this proposal, and that is what

I w- uld appreciate you addressing. If,you say,;well; let's -

build lots more prisons, you may be right, but they may not

be built.

MS. SEYMOUR: I live in Texas and I can certainly

appreciate thevconcern of prisons-

COMMISSIONER BREYER: Well, they may not be built,

and so in the real world, where they may not be built, shouldv

not this Commission'be concerned with how to use those prisons

*to put in prison the people who are likely to commit crimes if

they are not there, rather than using it to warehouse people

who are 70 years old, who are not likely to be committing

crimes at that point in their life?
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Now, I put that argument to you and I am sorry for

using the time, but I thinklit is important that your organi -
I

zation address that argument, because I would bequite

interested in your views on that.

MS. SEYMOUR: I would be pleased to, andi will send

you our argument.

CHAIRMAN WILKINS: Thankyou, Judge Breyer, and I

won't ask you to repeat the question.,

[ Laughter. ]

Ms. Seymour, I want to thankyou very much.

MR. SEYMOUR: Thank you for.the opportunity.

CHAIRMAN WILKINS = You bring a perspective to this

Commission that always must be present when the criminal

justice decisions are made.

Thank you.

Our next witness, two witnesses, as a matter of fact,

Edward Gennis, Jr., Assistant Attorney General, Criminal

Division, Department of Justice, and Mr. Joe B. Brown. Mr.

Brown is a U.S. Attorney from Nashville, Tennessee and, as you

know, is the - chair of the U.S. Attorneys Subcommittee on

Sentencing Guidelines.

,Both of you gentlemen are no strangers to this
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Commission and to the work, and we appreciate you taking the

time of'assisting us with this important task.

Mr. Dennis?

MR. DENNIS: It is certainly our pleasure, Mr.

Chairman,and I thank you for this opportunity to address the

Commission.

Let me preface my prepared remarks by saying that, as

a former Assistant United StatesAttorney and United States

Attorney who has sort ofdrifted into the career of criminal

prosecution; I have consistently placed a highpriority on

sentencing advocacy,and this was well before the.sentencing

guidelines legislation became a reality.

I feel that the:sentencing portion of the prosecu-

tion is probably one of the most criticalfor the prosecutor

and certainly for the defendant, and I have consistently place

a high emphasis on making sure that probation officers are

fully informed of the facts that form the basis of prosecution"

and this is particularly important where a conviction is based

upon a plea, rather than a trial. It can be even Very im-

portant where there is a trial taking place, becausethe

probation officer is often not there and not necesarily familiar

with the record, familiar with the exhibits, familiar with the
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harm that may have - been caused as a result of this particular ,

crime.

I also feel that and this isn't just in terms of

my experience over the years that the most important

element for any judge to take into account in sentencing is

that the sentence is appropriate to the conduct, that although

certainly factors of one's personal background and history

should be takeninto account, that the primary and the core

concern should be with the sentence really fitting the crime.

So, when the sentencing guideline legislation was

passed and this distinguished Commission was formed, I felt

that thiswas certainly a recognition that the sentencing

procedures should be given greater attention, andi think that

the work of this Commission has been oustanding. It has

certainly been a Very difficult and'arduous task, I know, and

a very complicated one,butvi think that the guideline scheme

that has emerged in theory, in termsvof the way that the

guidelines are structured and the.appropriate balances that

have been made insofar as the matrix system is concerned, is

about as good as youcould possibly make it, and we can argue

over the specific decisions that may be made interms of

particular guideline ranges and levels, butin terms of the
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structure of thosevguidelines, Ifeel that this isa very workq

able system, it is one that has appropriate flexibility, it,

is understandable. It certainly will take work on our part

to make sure that the training is there forAssistant U.S.

Attorneys, and I would just digress a moment by saying that,

as U.S. Attorney in Philadelphia, we did manage to conduct at

least one seminarwith the bench, with the defense bar and

with the Federal prosecutors, to familiarize ourselves with

the guidelines, and of coursethis was well before the

Mastrata case had reached the Supreme Court.

Of course, with that decision by the Supreme Court,

we are prepared to go forward with great speed to make sure

that our assistants are thoroughly versed in the guidelines

and the guideline system. As l stated, I believe, Judge

Wilkins, youand Iwere on.a.panel out in San Francisco when

the guidelines had just been announced and promulgated, and

at that time I was asked by someone -inthe audience whether

the Department of Justice would promulgate its own regulations<

*with regardto how we would approach the guidelines, and I

said at that > time, and it is still my view, that the guide -

lines themselves arethe regulations for the Department, in

the sense that each U.s.Attorneys Office and each prosecutor
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should really take his lead from the guidelines in terms of

what is an appropriate disposition in.any case that he or '

she is handling. And so we are working with the Commission

insofar as making sure that the word gets out,'that wedo

have in place the appropriate guidance to prosecutors in terms'

of plea - bargaining and positions taken, so that the guidelines;

system is supported and that the will of the Congress and the

will of the people of the United States, through the

representatives, is being followedinsofar as achieving the

goals that the guideline system is designed to achieve, con-

sistent sentencing, a rational system of sentencing, and

predictability insofar as sentencing is concerned.

This morning, of course, I believe that many of the

issues that will confront this Commission insofar as the

amendments - are concerned really relate to the question ofhow

much is enough, what is an appropriate'sentence in any par -

ticular crime.

Of course, this is an issue that I think will be of

increasing importance for the Commission and for.the Congress

of the United States and for the Department of Justice,

because it is very clear to me that, although the decisions

made in terms of the appropriate levels of penalty to be
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imposed under the guideline system originally were based upon

historical data related to theold parole guidelines, with

some real common sense about how certain disparities and

ambiguities and contradictions shouldbe rationalized, and I

think that is certainly a reasonable approach, a Very sensible

approach in terms of taking that first cut on what levels of

sentence should be imposed.

But it is also equally to me that, as time goes on,

the Congress of the United Statesvwill, I am sure, under the

advice of its constituencies, be making decisions about what

are the appropriate maximums insofar as particular offenses

are concerned, and what this Commission faces is the -question

of how it should react when Congress raises maximum penalties

in its criminal statutes, and that is the basis of my concern

here this morning;

My prepared remarks Iwould ask be made a part of

the record, and certainly we discuss particular areas,areas

of career offenders, areas of fraud insofar as the judgments

that have beententativelymade on what levels of penalties

should be imposed for very serious"cases of fraud, robbery,

sexualabuse, and other areas as well.

But as a broad policy matter, I would askthat the
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Commission seriously consider the weight that it must give to

congressional judgments that particular crimes should receive

enhanced penalties, because if'that is ignored or if it is not

adequately taken into account, in my view the Commission will

be on a collision course with the Congress,and I don't think

that the Commission will win. In,a way, I think that is a

badthing, because I view the Commission's role as really

making the critical judgments and rationalizing this system,

and to some extent makingsensible judgments about what

Congress may really mean insofar as some legislation, which

may be contradictory. And I am not suggesting that it is just

a rubber stamp or that it should blindly increase penalties,

regardless of other factors.

But I feel that unless the Commission gives consideri

able weight to legislation increasing the maximum penalties,

for criminal misconduct, that it will bring about less;

flexible legislation in the future. The increased use of

mandatory minimums, which could really undo the feature of

the Commission that I think makes thiswhole system work,

and that is the fact that when you go frommaking general

pronouncements to having to apply these rules in the particular,

oftentimes there are injustices that are done. And when I say
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injustices, I am not one who believes that agreater penalty

is necessarily a more just penalty. I knowthat this Commis -

sion is looking at the issue with regard to perhaps some

sentences that might be higher than they should be, and that

is the Commission certainly should operate, but it has to

have that flexibility. In order to maintain that flexibility,

particularly in its early stages of grappling with these

issues, that the Commission would be well - advised to take

seriously into account this particular issue.

I will not attempt to address specifics insofar as -

my statement is concerned. I will readily admit that, al -

though I went through that training course a fewmonths ago, I

do not pretend to be an expert insofar as the real details of

the sentencing guideline;system. I will say that the Criminal

Division has a training course that is going to be held this

month, and I will be attending that in order to brush up in

terms of the specific guidelines, and I willvalsGireadilymadmi

thatvJoe Brown is a heck of a lot more conversant in terms of

the in's and out's of the amendments and the guidelines than

I am, but this area that I have spoken to you about is one

that I feel very strongly about. It is my desire and the

desire of the Department to insure that the Sentencing
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Commission continues to operate in the fashion that it has,

and*we feel that our positions and recommendations in this

regard is in the spirit of certainly supporting that system.

Thank you.

CHAIRMAN WILKINS: Thankyou, Mr. Dennis. Is it

your desire to hear from Mr. Brown and then take questions?

MR. DENNIS: Yes, andthen take questions.

CHAIRMAN WILKINS: Fine.

Mr. Brown, we would be glad to hear fromyou at this

time.

MR. BROWN: Judge Wilkins, Members of the Commission

I also appreciate the opportunity of being here today. I know

many of you have had the opportunity to sit in on some of the

subcommittee meetings, and we have tried I think to always

invite the Commissioners and some of you have been able to

attend and we have generally had some of the staff there,

because we believe that an open discussion of the problems is

beneficial for both the Department of Justice and for the

Commission.

We will besubmitted in our Phoenix meeting, which

Commissioner Blockvattended, at least a'portion of it, we went

there and discussed all of the amendments, - and we should have
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I think an ample time last.week, our comments inysome detail

on that through Stevesaltzburg, our ex- officio representativeq

We have several that we are concerned about. Mr.

Dennis I > think in his prepared remarks covered many of them,

involving sexual abuse of children, particularly on the Indian

reservations, is a seriousproblem formany of the U.S.

Attorneys; the insider trading, which in his prepared remarks

are fairly specific; the problem there with the savings and

loans and such that we feel there does needto be substantial

increases.

I think, generally speaking, on the,issues where

Congress has increased the minimum mandatory, and obviously

Congress now is aware of the Sentencing Commission and aware

of what they are doing, it seems to methat you do have to

give great weight when Congress substantially increases the

maximum punishment, that they do believe that an increase in

the guidelines isvnecessary.' It doesn't do much good for

Congress to increase the punishment substantially, if the

guidelines do not take that into account, at least propor-

tionately, andi think that was a question asked by the

Commission, andour response is we thinkthat must be.given

great weight. If Congressgoes from 1 year to 15 years, they
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.are really expecting I think a substantial increase in the

punishment for,that area, and that comes up in the firearms.

On the other hand, I think, as Mr. Dennis pointed

out, minimum mandatory sometimes distort the system, that sort

of trumps the guidelines in many respects and I think we have

to be sometimes careful in asking too much for minimum manda-

tories. Those are sometimes aband - aid,at least in my view,

and we need to have increased punishment. Congress is

obviously very concerned about that, but I think sometimes

they cause problems in application of thesystem.

And to the extent the Commission has also asked the

question, what do you do when there is a minimum mandatory,

how do you set your sentencing guideline levels, from the U.S.

Attorney perspective, we would like to see them set at least

a littleabove the minimum mandatory, so that if you have an

acceptance of responsibility, you can come down a little bit.

Otherwise, we have no give id the system and we have really

no inducement for a plea. And while somevof the cases involv -

ing, for instance, firearms are relatively simple cases,

they either have the gun, they either have the prior convic -

tions or they don't, but nevertheless, you are still talking

about you can't try anything in Federal court'in less than



a day now, and.2 days is considered a fairly short trial, if

you throw in a motion to suppress, which there generally is. £

So, we would like to see at least some flexibility

so that we have an opportunity for please. Bank robbery is

one that many U.S. Attorneys have commented on, Theparole

Commission did a recent study of some 21 cases

CHAIRMAN WILKINS:. Mr. Brown, let's suspend just a

second. 'Everyone is signaling they can't hear, and we are

having some difficulty hearing,vat leasti am.A I can hear

you, but it is not amplifying as it should. What's the

problem?

[ Pause. ]

MR. BROWN: Usually I am accused of being too loud,

but I apologize. I will try to speak up a little.

On the bank robbery issue, the Parole Commission did

a study, - a study of some 21 cases, 57 percent of them under

the;guidelines were less than they currently were. In fact,

one of them.received a morevseveresentence, 7 were the same,

and13 were less.

We feel in general that the bank robbery guidelines

overall are too low, even for unarmed bank robberyor the so -

called note job. We feel like there should be a substantial

35
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raise in that area, which we have addressed earlier. And we

also feel that, particularly where there are firearms used,

there should be a very substantial

CHAIRMAN WILKINS: Stop a minute. There is no use

for us tospend a lot of time and effort and money and all

you folks come and nobody can hear. Excuseme, Mr. Brown.

MR. BROWN: Surely.

CHAIRMAN WILKINS: I don't know whether the other

Commissioners can hear. You can hear with some difficulty,

but I know folks in the back can't hear. We didn't have'any

trouble hearing Mr. Dennis, but maybe it is just the movement

of the microphones that created some distortion.

MR. BROWN: Maybe I am a little taller than Ed and

I am further away from them.

CHAIRMAN WILKINS: .IS that.a problem? Now it is not

working.

[ Pause. ]

CHAIRMAN WILKINS: Joe, you are just going to have

to give us

MR. BROWN = We are concerned on the bank robbery

issues, that they are in general too low across the board,

particularly those where firearms are involved. We recommend
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a level of approximately 8 where thereisa firearm involved,

which would basically bring it to the 5 - year, it would be

imposed by 924(c). In many cases, you could charge a 924(c)

and arrive at the same result, but there are other cases in

which, for proof problems, a firearm undoubtedly was used, but

you don't catch the person with.the firearm, and you may have

a beyond- a- reasonable - doubt problem in proving a"924(c). How-

ever, it is clear from photographs, it isclear from the

description that itwas in fact a gun and, by preponderance

of the evidence, which we believe is the appropriate test for

enhancement, you could use the bank robbery enhancement, so

that is why we are recommending a very substantial increase

there.

We also think there should be a specificoffense

characteristic for a simulated or a fake weapon. The threat

to a victim or the fear generated in a victim by someone

putting even though it turns out later to be a phony*gun

in their face is certainly the same, whether it is real

or not, and we believe thereshould be a modest increase in

bank robbery specific characteristics for that.

In the career offender category, which the Depart -

ment feels that, because of the congressional language, we
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need basically to stay what we have, but with an acception

of responsibility reduction, to*give us some flexibility there

The Commission did propose an.option one of that

amendment, a Category 7 defense level. The U.S. Attorneys, in

discussing this, thought that it was an excellent idea, but

it should be applied across the board. We are beginning to

see many cases where the'offense history point, the criminal

history points are'up in the 20's. Right now, Category 6 cuts

offat 13,and we believe there are many habitual, but not

necessarily violent, criminals who need to be covered, and

when that reach that level above 13 history points, webelieve

that that option one would be the Commissionshould perhaps

consider adding that across the board to catch the habitual,

but not necessarily violent. We see people, as soon as they

get"out, they write more bad checks,as soon asthey get out

they go and steal something off a truck. They are habitual

criminals, - their case history; I had one.the other daywho

was 23, and we see a lot of those.

The Hobbs Act amendment is one that we are also con-

cerned about, many of the U.S. Attorneys are seeing Hobbs Act

violations, particularly undercolor of official right, where

the proper application of the guideline will often result in



O

0

O

I

2

3

4

5

6

7

8

9

10

ll

12

13

14

15

16

11

18

19

20

21

22

39

a sentence well under 2 years, perhaps for obstruction of.

justice, which often occurs inHobbs Act, you do get upto 2

years. We feel that the Hobbs Act needs to be. - - thebase

level needs to be increased, and also there are two specific

characteristics there. One is the amount of bribes taken or

sought, and the other is the fact that they are a public of -

ficial. Rightnow, you are the higher of the two. *We believe

you should add those two together to get the Hobbs Act up.

Public officials that abuse their trust need to be

punished more severely. It erodes our faith in government.

Once we erode our faith in government, we have serious prob -

lems, and the Hobbs Act is our best attack on that, so we feel

very strongly that the Hobbs Act particularly needs substan-

tial revision.

On the escape provisions, Amendment 160, generally

speaking, we think that there perhaps should be an adjustment

there for those offenders whd are violent criminals and the

drug offenders. We are going to bevseeing those in jail now

for longer periods of time. Idon't think it is unreasonable

to think that those people are going to be more likely to try

to escape perhaps than others, soperhaps'on the escape there

should be an enhancement of a couple of levels for those
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individuals serving those types'of sentences.

One other general matter and"then I will leave some

time obviously for questions. The Commission, in I have

trouble numbers 6(b)(1.1c) had recommended the courts

defer acceptance of plea pending the PSI, presentence report.

That takes a considerable amountof time to do. Sixty days

is going to be fairly quick in most situations.

We have a concern that during that period of time,

the defendant basically can almost change his mind at will.

Perhaps he begins to feel thatthe presentence report is not

going to be quite as favorable as he originally thought and

he changes his mind. The standard for withdrawal at this

point, as I understand it and we understand it, is basically

he can do it.

We recommend that either the Commission perhaps de-

lete that language or that the court, where possible and

generally, we think the court can accept the plea of guilty

itself, but reserve acceptance of the plea agreement, so we

get locked in where we go to a higher standard, that if the

defendant then wants to withdraw, he has got to showgfair

and just or just cause. But right now it is an open- ended

problem. We release our witnesses when we get that,,and if
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something happens to a witness,the defendants can try to

withdraw - , If the plea hasbeen accepted, perhaps the plea

agreement itself reserved, and we do understand the Commis -

sion's saying that the courts shouldnot buy a pig - in a poke

and approve a plea agreement at the time it is given,.but we

think there is a possibility and many courts apparently are

doing this of going ahead and accepting a.plea of guilty

and telling the defendant that the actualterms of the agree-

ment willbe reserved until such.time as the presentence

report is completed and the court has had a time to studyit.

We think the Commission should either consider adopting some

changein language, or at least pull out the directive or

suggestion to the court that it reserve the plea in all cases.

We think that does cause some practical problems.

That basically concludes my oral remarks and I will

be glad to tryto take'questions along with Mr. Dennis that

the Commission - has.

CHAIRMAN WILKINS: Thank you very much,Mr. Brown.

What number was that you said, was that 6(b)(1.1) you were

referring to?

MR. BROWN: Yes.

CHAIRMAN WILKINS: Okay.

/
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MR. BROWN = Yes, 6(b)(1.1)(c).

CHAIRMAN WILKINS: Let me ask you this, with regard :

to carrer or special offenders, as a threshold question'or

issue that must be resolved, and I didn't know whether the

Department has taken a position, and, if so, what is the po-

sition. The statute reads in.part "shall specify sentence to
I

determine imprisonment," and the language I want to talk about!

is"at or near the maximum term authorized for categories of

defendants." The question is what is the Department's posi -
I.

tion regarding that language?

MR. DENNIS: Well, our position is that the language

means what - it says andthat the Commission should'design a

formula that would insure that the sentence to be imposed is

at or near the maximum. As we understand it now, the.sentence

imposed would not be at or near the maximum.

CHAIRMAN WILKINS:The way the guidelines stand now,

it would, some proposals would move from

MR. DENNIS: Would move it, yes.

CHAIRMAN WILKINS: So you say that the maximum term

authorized is the maximum statutory punishment

MR. DENNIS: Yes, that's right.

CHAIRMAN WILKINS = allowed by statute.
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MR. DENNIS: Yes.

MR. BROWN: I think, Judge, with the provision we do

think that right now there is no provision for an acceptance

of responsibility and wedo feel that "at or near" would allow

the current guidelines to beamended to at least allowfor

acceptance of responsibility.£ We think the otheramendments

that the Commission has proposed to the first two options are

toolow. They do not get to the "at or near." The one third

oprtion, I believe, just basically said it was set absolutely

at that and we think that is a little too Draconian. We think

basically the current guideline is appropriate, but that there

should be the possibility at least of allowing the two points

for acceptance of responsibility.

CHAIRMAN WILKINS = I see.

Let me ask Commissioners first to my right and then

to my left, if you have questions.

COMMISSIONER CARUTHERS: Yes, I do.

CHAIRMAN WILKINS: Commissioners Block?

COMMISSIONER BLOCK = I had a question and a request.

Let me address the question first toJoe Brown. In terms of

bank robbery, I - share your concern that the existing guideline

don't adequately distinguish particularly dangerous offenders,
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and I am wondering, in addition to the categorization in terms

of armed robbery, is it possibleto get atithe extent of risk

by looking at the dollar value aggravators that we have in the

robbery guideline?

What I am thinking of here is we don't have a very

fine distinction about how many people areat risk and just how

dangerous the instant offense is. Wouldn't relooking at*the

dollar values help with that?

MR. BROWN: In my view, no. A bank robbery goes - intq

a bank and has got a gun in his pocket, he is going to rob

whoever is in the bank. How much he gets out is really more

of a function of how much money is in the teller's cage.than

it.is any preplanning on his part. Some robbers go in and

stick up a savings and loan and don't get any money out of the

savings and loan, because they think it is a bank, it looks

like a bank. So, I think money level for robbery is a very

crude distinction. -

The basic*gravamen to me of robbery is the threat

and the force of violence. 'How much you get is much less

important. It is like a pickpocket, he may get in my pocket

and it has got $20 in it, he gets in Ed's and hasgot $150.

MR. DENNIS: Now, wait a minute.,
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[ Laughter. ]

COMMISSIONER BLOCK: But you don't think it is re -

lated to the size of the

MR. BROWN: The pickpocket has got the same intent.

It is more of a functional luck as to how much moneyhe gets.

I think it needs to be distinguished more on the threat of harm

to the victims, rather than money. I think money is secondary.

gorize how large the institution is,'how many peoplewere ther

It is Very hard to have a table about how many people were

threatenedand how large the institution was, and money might

be one way of

MR. BROWN: *If I were a bank robber, I wouldn't pick

a big city bank because you would get very little money. But

you go to a rural bank on Friday afternoon andeverybody is
coming in to cash their check, you are going to get $60,000 or

V$70,000, yet it will be a much smaller bank and therisk will

be less people.involved. It is really moreofa function

to me, the money is not just an appropriate weight point.

COMMISSIONER BLOCK = Thank you.

CHAIRMAN WILKINS = Mr. Dennis?

MR. DENNIS: I agree with that, and this is just by
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virtue of experience. Someone who is shrewd enough to go rob

a supermarket at the right time is going to get a lot more

money than they are if they just go in willy - nilly to a bank

and start pulling through tellers' cages, because the banks

have procedures where they limit the amount of money that is

in that to begin with. And I have seen many bank robberies

where the amount that was stolen was $3,000, $4,000 at the

most, and you get a good grocery store or a supermarket robbery

and you are up $30,000 or $40,000 quite easily.

So, the money is not really the key, - i agree with

Joe, it is the threat that really presents - the problem. When

you come into a bank, you have to use some kind of force or

threat of force. The danger that the security there may over-

react or may react in a way that could not only cause harm to

themselves but to customers in the bank, passersby, the risk

that you create in terms ofa potentially fatalsituation is

quite extraordinary, and I think that is the way I would, of

course, view it. Then if you have actual aggravating circum -

stances that take place during the course of a particular bank

robbery or robbery of any kind, then that could be an adjust -

ment.

CHAIRMAN WILKINS: Thank you.
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COMMISSIONER BLOCK = Let me follow that up with a '

request now. I had two points, one question and one request.

In termsof Judge Breyer's hypothetical that one way to look

at the suggestions made that there was a career offender in

robbery is that you take the limited amount of prison re -

sources and try and really get more crime control out of those

I think it would be extremely helpful, if it was

possible to do it in a timely manner, that we get.information

from the Bureau of Prisons in terms of the.funded expansion in

prison capacity.and proposed expansion of prisoncapacity, so

we know somethingabout what constraints we are facing in the

immediate future.

MR. DENNIS: Well, we would certainly be happy to

cooperate with you in that regard. In point'ofafact, we would

expect that the Commission might be a bit of an ally withus

insofar as lobbying with.theEcongress to make sure that there

is adequate prison space.

There may be philosophical differences insofar as,

you know, on what occasion a person should be sent to prison,

but if he or she is going to be sent there, I think they ought

to be sent to an institution where there is adequate space and

where, you know, they are not penalized by having to be in
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overcrowded institutions and that sort of thing, I think we

can agree on that. To that extent, I,know just as a practical;

political matter that those who are incarceratedor likely to

be incarcerated are not usually the ones most persuasive inso -

far as being able to convince the Congress or bring the

appropriate arguments in support of that, and to thatextent

I think that this Commission*certainlyshould take an active

role in that, and the Department certainly is doing that. So,

we wouldbe happy to share that information with you.

CHAIRMAN WILKINS = Thank you.

Commissioner Caruthers?

COMMISSIONER CARUTHERS: Mr. Brown, concerning bank

robbery -4 I haven't read your testimony, andi am sure the

answer is there what area you mentioned was enhancement for

weapons, you felt we should enhance the sanction for a safe

weapon, for example? Should we have, in your opinion, three

different, shall we say, categories, one for unarmed, two for

the safe weapon, and should the sanction be increased beyond

that for non- armed but not as much as for the actual weapon?

MR. BROWN: I was recommending an increaseof ap-

proximately two levels for a safe or a simulated weapon or

explosive.



O

O

O

1

2

3

4

5

6

7

8

9

10

11

12

15

14

15

16

17

18

19

20

21

22

4 9

COMMISSIONER CARUTHERS: Okay. So, we would basic -
.

ally have the three

MR. BROWN = Correct.

COMMISSIONER CARUTHERS: I know, when you expressed

concern that you thought bank robbery, that these penalties

should be raised, you led in with a comment about the U.S.

Parole Commission study. I don't have the expertise to attach{

to the validity of that. I don't think a lot of cases were

utilized, et cetera, but beyond that,i don't know if you

stated what you thought an appropriate level should be. I

think you said that we should increase thesanction from where

we are now. Do you have a level that you would recommend?

MR. BROWN: In some earlier submissions to the Com-

mission, I recommended that we need to.get it up closer to 5

years real time.

COMMISSIONER CARUTHERS: For unarmed?

MR. BROWN: For unarmed, and that would be I think

about a four - level increase, roughly a four - level increase over

what is currently there. Again,i realize, you know, we can't

put everyone in prison. I give speeches and I ask how many

people want more people in jail and everybody puts their hands

up. I ask how many of you are willing to raisetaxes - and
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build a jail in the backyard and, you know,'most of the hands

come down. So, I realize there is a dichotomy there.

COMMISSIONER CARUTHERS: Well, obviously we are go-

ing to have to make some tough decisions about who should go

and who should not go, since everybody can't go, that's for

sure.

MR. BROWN: I realize that, and that is why we are

trying to say in this particular area, as U.S. Attorneys, this

is one we feel very strongly needs to come up.

COMMISSIONER CARUTHERS: But you think the unarmed

bank robberyshould be at a 5 - year real'time?

MR. BROWN: I think it should,be veryclose toythat,

maybe not quite that much, but that was our general recom-

mendation. I think the minimum would be at least a coupleof

levels.

COMMISSIONER CARUTHERS: Okay. On escape, a quick

question. I thinkyou indicated that you felt that the sanc -

tion should not be different based on the type of facility,

non- secure versus secure, but that you I believe you said

that you feel that the sanction should be different based on

the seriousness of the offense. "IS that correct? I just want

to make sureof that.
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MR. BROWN: We will have a little more detail on

that. Basically, the current guideline provides a distinctioni
between, ineffect, a secure and non- secure facility.

COMMISSIONER CARUTHERS: Right.

MR. BROWN: I see a difference, that there should be

a difference between someone that cuts his wayout of prison

and someone that walks off on furlough. Now,'if that furlough

is from asecured facility or an unsecured facility, I don't

see a lot of difference, he is still unsecure. So, I do say

that there should be a distinction and the subcommittee has

certainly

COMMISSIONER CARUTHERS: In terms of how they left

and from.where they left?

MR. BROWN: That's correct.

COMMISSIONER CARUTHERS: Okay.

MR. BROWN: So, we do say that there should be a

distinction there.

COMMISSIONER CARUTHERS: I agree with that, as a

former prison warden. I agree with that.

MR. BROWN: Someone that escapes from a secure

facility should be treated much more severely than someone

who goes from an unsecured, and the furlough from an unsecured
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facility, if the facility is unsecure. But the one that

escapes from a yard or saws his way out and the Commission

already makes that distinction. If someone voluntarily re -

turns within'a short period of time, yes, perhaps we should

have a distinction there. But once you go beyonda certain

period of time, and that's sort of the guy that goes out and

ties one on and comes back a couple days later when he sobers

up, does not need to be punished as severely as someone who

leaves and is caught or stays for aprolonged period. We

agree with the Commissionyscurrent plan there, current think -

ing there, butwe do think that perhaps for those violent

offenders or they are'in for violent drug offenses, perhaps

there should be a couple of levels enhancementfor that limite

area. We generally like what the Commission has currently.

COMMISSIONER CARUTHERS: Thank you very much.

CHAIRMAN WILKINS: Commissioner Nagel?

COMMISSIONER NAGELf First, I want to thank,you very

much for being so helpful in making suggestions, both in your

working group and your continuing efforts. I know the group

has taken seriously every question we have addressed and has

tried to provide us with some data and we appreciate that.

I just have one question and it hasnytbeen posed
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think about it in view of your experience with guideline

application, if we were to make an amendment to the bank

robbery guidelines, is there a preferred reason to put more in

the base and less in the enhancements, or more in theenhance -

ments and less in the base with regard to the weapon enhance-

ments, which currently go between three and five levels, and

you are suggesting that we add a Level2, as Commissioner

Caruthers suggested, for a toyweapon or something of that

kind? So, do - you havea -preference,given the guideleine ap-

plication, given how youhave seen the.cases play out, even

understanding that if previous strata things were a little

different, then there will be hopefully imposed for strata,

does it make sense'to put more in the base and keep the levels

as they are, or put more in the baseand raise the enhance -

ments or lower the*enhancements?

MR. BROWN: Our recommendation on'that was sort of

a combination, minus a raise in.the base

COMMISSIONER NAGEL: Are you talking about a 5-year

real time base?

MR. BROWN: Yes. Even if you didn't go quite that

far, but that was our optimum increase, but an increase in the
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base, a minimum of two levels, and a very substantial increase

in the characteristic offenses where there is a real firearm, 1

we are recommendingabout eight levelsthere, eight levels

roughly corresponds to 5 years.

COMMISSIONER NAGEL:. So, you prefer to have more in

the enhancement?

MR. BROWN: Yes. Once the weapon goes in, and I

think Congress has certainly expressed its concern by passing

many statutes dealing with the use of a weapon. We felt that

a further increase there in the 5-year range was appropriate,

with a smaller increase in the base itself. And I am not

limiting it necessarily to robbery. That 2(6) statute;actuall~

covers robbery, extortion, et cetera.. For the base, we really

think it should go up altogether. We used the force - and the

threat, and there should besome increase. It is easier to

talk about bank robbery, and I suspect bank robberies are

probably 90 percent of the violations, or perhaps higher, that

come under that 2(6) category, but really we were talking abouq

it in the base overall for robbery, period.

COMMISSIONER NAGEL: Thank you.

CHAIRMAN WILKINS: Judge Breyer?

COMMISSIONER BREYER: I have three questions. My
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first is based on Mr. Brown's and I agree with you as well,

Mr. Dennis your point, I am very sensitive to the following

point. Legislators worried about the crime problem say let's

have longerand longer sentences, executive officials and

prosecutors say let's sentence these people to long sentences,

and then there is no place to put them. And then there are

forces outside that continue to'commit crimes and everyone

blames someone else, and it is in light of that I would like

to go with you to help get the extra prison space. I agree

with you.

I wonder if we cantget, unless we can show that we

are using existing space in a cost - effective way,it is with

that in mind that I think isn't there something to taking 70 -

year - old moderately serious people and putting them out on the

street, there is a lot of space in the year 2010 that will be

freed up that way, and put in the bank robbers that Mr. Brown

is talking about.

MR. DENNIS: Exactly.

COMMISSIONER BREYER: Now, in light of that, my

understanding is that the Department of Justice isnot opposed

to that as a matter of policy,.but you are worried about the

statute. Iworked on this statute a little bit and I think
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that the purpose of this provision in thestatute was to'key

the career offender to the entire criminal code revision

you remember the entire revision and that entire revision

changed all the maximums and it noted that they were real

time, and therefore the maximum for bank robbery went down

from 25 to 10. So, when they said the maximum authorized,

they were thinking of the 10- year real sentence, not the 25 -

year sentence.

Now, the language in this statute now I think still

admits to that interpretation,because it doesn't say author -

ized by statute, it just says authorized,,and therefore I tend

to think that you could produce a reasonable legal interpre -

tation that would achieve Congress' purpose in putting this

provision in the statute. I am not positive, and soreallyi

am not going to ask you to answer this now, but it seems to me

eventually we are going to have to make up our mind on this

legal point. I take it it isa closed question, and so I

would appreciate the Department submitted their legal memo-

randum on this and allowing us to considerthatlegal memor-

randum along with the memoranda of our staff or any other lega

sources, because itvseems to me, as amatter.of policy, it

will allow Mr."Brown and you, Mr. Dennis, -to get your
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objective, which is to use this space in a cost -effective way

and put some of the bank robbers in prison for a longer time.

MR. DENNIS: Judge Breyer, wewould be happy to sub-

mit a memorandumaddressing the'legal - and policy*issues raised

by your question. Just in general terms, it is my view that'

in the circumstance that you posited where, as you say, a

maximum sentence forbank robbery would be 20 or 25 years and

then the real time but that would be in a situation where a

parole was available, and now underthe sentencing guidelines

it would be 10 years real time, and I guess the question comes

that if Congress subsequently then increases the maximum to 50

years, whether or not that 10- yearrea1 time is stillan.

appropriate sentence, andwe feel that the Sentencing Commis-

sion presumptively should adjust the real time sentence under

the guidelines upward. So, on that point, that would bemy

general comment on it, but certainly we will research the

issue and present a more suppbrted analysis of that.

The other issue, though, I think in terms of the

prison space and the efficient use of prison space, is one

that I wouldhesitate torecommend that.the guidelines be

adjusted according to your evaluation ofwhat prison space

might or might not be available in 15 years. One is that we
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don't know at this juncture what that situation will look like,

In any case, it would seem to me that if in the scheme of

things it appears that we need to begin building now in order

to meetthat demand in 15 years, that the energy*should be

directed towards lobbying the Congress with regard to the ef -

fect of laws that have been passed that the Sentencing Commis -

sion feels that it is duty - bound toacknolwedge through rais -

ing the penalties and thereby perhapsprecipitating a crowded

condition atsome time in the futurein the correctional in -

stitution. But we will certainly respondin writing on that.

COMMISSIONER BREYER: And can you think of thisis

just a suggestion, and I don't necessarily expect it to be

followed or*not, but I can't resist the following. I couldn't

agree with you more, that gradually whatwe are alldoing is

learning how to work within this structure. And one of the

things I have noticed over time is the Department has become

more and more familiar of*course, we are familiar with it

because we work in it,,but it has been more and more helpful

that the more familiar the Department becomes with the overall

structure, the more the individual representatives of the

Department begin to see how one sentence is related to another

sentence. And without an understanding of that relationship,



the temptation is for each individual within the Department or

,the U.S. Attorneys Office simply to see the types of cases .

they work on,*and when they see the types of cases they work

on, they tend to remember most vividly the instances where the

sentences were too low, because that is their job. Their job

is to prosecute and they are very sensitiveto places where it

seems to eschew a result,.particularly when they don't neces -
I

sarily see the entire relationship.,insofar as they feed

through recommending to us directly, they can do that, but

insofar as you have people in your office, as you develop

through screening and see the overall picture and explain to

the individuals the relationship, the better we can use the

information that comes to us.
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I simply want to encourage you to do whatyou are

already doing, which is to develop that expertise in your

office, to look atthe entire thing.

MR. DENNIS: > JudgeTBreyer, I thinkthat is correct.

In fact, because ofthe fact that we will be handling appeals

of sentences and reviewing them and issues come up, we will be

more conscious of the relationship among sentences and differ -

ent disparities or contradictions or ambiguities or inequities

that may arise, and I feel it is our duty to try to rationalizq
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to by nature, perhaps, be more aggressive insofar as promoting

or arguing for stiffer sentences, but, on the other hand, I

think - if a good case is made that a particular guidelines is [

too harsh, I.would hope that we would be equally ready to,

recommend to you that it be modified downward.

COMMISSIONER BREYER: Could I as well ask Mr. Brown

a quick question. This is a detailed trivial I mean it is

not trivial in its importance, but at the particular level of

specificity. Do you have any reaction to this LSD problem

thatwe face? We discussed that a lot. You know, in general,

in the drug area, the purity doesn't count and the reason that

purity doesn't count is that you can use amounts without look -

ing at purity as a surrogate for whether.or not a guy is up

high.in the hierarchy or whether heis down low. But as soon

as you start talkingabout LSD, it doesn't seem to apply any

more.

Imagine a person who has 100doses of LSD.and he

sells them for $2.50 each, and if theyare on a sugar cube,

if youweigh the sugar cube, they will go to prison I don't

6 0

those and be helpful to the - sentencing Commission with regard

to that. ,!
*

I agree that, certainly as prosecutors, we dotend
l
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know, I looked it up I guess for about 10 years. And if

there are the same number of doses on a piece of blotter papere

he would go toprison for a little.over 5 years, and ifhe

sells themwithout being on a blotter paper or a sugar cube,

he goes to prison for 8 months. Now, he has done exactly the

sameithing in each instance, and at the,moment I am thinking

there is no reason for that, but maybe thereis.

MR.BROWN: Wehave discussed that with our subcom-

mittee. The Narcotics Section has taken the position that 1

they think'that the results of the guideline currently in use

is one that is required by the statute. The subcommittee,

when looking atlit, our view was if it is statutorily re -

quired, we think they ought to change the'statute.

We are concerned that it really does almost reach an

arbitrary and capricious

COMMISSIONER BREYER: Iwould agree with you.

MR. BROWN = If you put the LSD on an anvil, you are

in deep trouble.

COMMISSIONER BREYER: If you put it on a tank

MR. BROWNI Yes,.we think the dosage unit makes more

sense. The Narcotics Section has done.a legal study and they

believe that Congress needs to change the statute before you



[ 2 ]

l

2

3

4

5

6

7

8

9

10

ll

12

15

14

15

16

17

18

19

20

21

22

6 2

can change the guideline. I think from the U.S. Attorneys

standpoint, we would support a position to go more with dosage;

but it,may take a statutory change to do it. We are concernedi
mi

that it almost reaches, could reach I thinkin some cases a

question of constitutionality as to arbitrary.

CHAIRMAN WILKINS = Gentlemen,jthank you Very much.

MR. DENNIS: Thank you.

CHAIRMAN WILKINS: We look forward to continue a

working*relationship with the Department and with the U.S.

Attorneys. Thank you.

Our next two witnesses will be our representatives

from the American Bar.Association,the ABA Committee - on

Sentencing Guidelines, Mr.*samBuffone and Mr. Steve Salky.

Again, the ABA.IS no stranger to our deliberations. We appre-

ciate the efforts thatyour written testimony shows, as well

as your taking the time to be with us today.

Mr. Buffone.

MR. BUFPONE: Chairman Wilkins, Members of thecom -

mission, we are honoredtobe here today. We have submitted

extensive written comments.

As I noted in those comments,due to the absence of

ABA policy on many of the specific offense guidelines, we were
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constrained to not speak on behalf of the ABA, but we*haveat -

tempted to address the range of issues that we were authorized!

to speak on.

 I would like to deviate both from my written comments

and what I had prepared to say this morning, based upon some

of what I have heard from the prior witnesses. We are con -

cerned that thecommission continually exercise its responsi -

bilities pursuant to 28 U.S.C., section 994(g) to assess the

impact ofits guidelines and amendments thatit proposes to

the guidelines on prison populations.

Section 994(g), in our reading, contemplates that the
Commissionwill first ofall be aware of the'existing capacity

of penal,institutions and, based upon that awareness, make

assessments of the impact of its guidelines on futurelprison

populations. We think that it is imperative thatthe Commis -

sion have.the data that you have requested fromthe Justice

Department and, in formulating any guidelines,assess what the

potential impact of that guideline will be on overcrowding of

the prisons.

We have testified at earlier times before the Com-

mission that we disagree with the impact statements that were

made in your initial report. It was the view of our committee
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that the impact of the guidelines is going to be more signifi -

cant than theimpact that was projected by the Commission in

its supplemental report. It is for that reason we have an

even deeperconcern about the apparent absence of any data

upon which you can formulate a determination that the impact

of your,proposed guidelines in areas like bank robbery and

career offenders.

The other principal area that I would like to address

this morning before turning our*comments overto Mr. Salkyfor

some specific comments on individual guidelines, is the entire

process by which the Commission amends guidelines. We read the

statute as contemplating that the Commission will do precisely

what it is doing now, and that is engage in an on- going process

of continually refining and amending the guidelines -

Our reading of the vastmajority of what is proposed

in this package of amendments is that they are a discharge of

that responsibility. The responsibilityis to continually re -

fine the guidelines and make them more comprehensible. We

view the overwhelming majority of what you have done as tech -

nical in nature and, based upon that, non- controversial. We

commend you for even puttingythose types of non- controversial

amendments before the public for comment and consideration.



0

O

l

2

3

4

5

6

7

8

9

10

ll

12

13

14

15

16

17

18

19

20

21

22

6 5

But we would like to address the far narrower range

of comments of proposed amendments, those that are controver -

sial potentially. We see what the Commission has done is,

respond in large part to new legislation passed by Congress,

and we would like to isolate what we view are three ways in

which Congress has chosen to express its will to the Commis -

sion.

The first is those amendments that respond to newly

createdcriminal offenses for which there'is no currently ap-

plicable guideline. We recommend that the Commission adopt a

flexible approach and promulgateguidelines where there is a

historic basis for formulating an appropriate offense range.

Where, however, you have a totally new offense*prescribed by

legislation, where you have no convenient analogue, we recom-

mend that'the Commission not hesitate to refrain from promul-

gating specific guidelines and, rather, await initial prosecu-

tions to see how prosecutorial patterns evolve and to give

flexibility to sentencing judges initially, so that you can

see how they react to specific fact situation before you

promulgate rigid guidelines for those new offenses.

The provisions of theAnti - Drug AbuseAct of 1988

and the Major Fraud Act of 1988 have presented the Commission
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with other instances, other thannew offenses, that you are

going to have to grapple with, and you have asked for comment

on many of these.

In some instances, Congress has fixeda mandatory

minimum penalty or amended existing mandatory minimum penal -

ties. In other cases, Congress has specified a particular

offense level andasked the Commission'to promulgate that

offense level. In still other instances, such as that*con -

tained in Proposed Amendment 119, Congress has listed factors

and directed the Commission to consider the appropriateness of;

providing an enhancement of a specified number of levels for

particular conduct.

During the legislative process that led to the enacti

ment of the recent drug legislation, SenatorNunn wrote tothei
Commission, and Chairman Wilkins respondedin a letter of

August22, 1988, asking that you address the issue of mandatory

minimum sentencing. While Chairman Wilkins recognized that

the Commission did not"oppose the mandatory minimum sentencinq#

he stated that mandatory minimum sentencing may not be the .

best way for Congress to set sentencing policy. We strongly

agree with that statement.

The delegation authority to the Sentencing Commissiod
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to utilize its expertise in formulating a comprehensive set of

sentencing guidelines is inconsistent, in our view, with

congressional imposition of mandatory minimum sentences.

Additionally, fixing of mandatory minimum sentences will upset!

the carefully structured balance of the guidelines' consider -

ation of multiple sentencing factors.

We recommend that the Commissionformulate offense

levels, irrespective ofcongressional enactment of mandatory

minimum.sentencing, realizing that the judgeis going to be

constrained by the mandatoryminimum. The Commission should

formulate such guidelines just as it would for any other

offense where there is no mandatory minimum sentence.

In several provisionsof the Omnibus Anti - Drug Abuse

Act of 1988, Congress did something that we consider very

significant and that we intend to bring to the attention of

Congress as soon as there is a committee hearing at which we

can testify,,and that is that Congress mandated that the

Commission set specific offense levels. We believe that is

inconsistent with the overall tenor of the Sentencing Reform

Act and the clear legislative history It is inconsistent

with our view.of what this Commission should be and what the

criminal justicestandardsof the American Bar Association
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envisioned in the Sentencing CBmnission.

"We believe that the far better approach isthat taken

by Congress in at least that one provision that I referredto

earlier of the Major Fraud Act,andthat is to tell the Com-

mission we believe that a two- level enhancement, for example,

may be appropriate under certain circumstances and we urge youA

the Commission, to give serious consideration to that.

We will recommend to Congress that where it wishes

to expressits will to the Commission, that is the appropriate

way to do it, so that you can exercise your expertise, take

into consideration the clear expression of congressional will,

but not have your hands bound by specific determination.

The Commission.sought comment on one additional

aspect of legislation, and that is where the Congress specific4

ally increases a maximum sentence covered by an existing,

guideline, how should you react to that. We believe that

where Congress increases a statutory maximum, it may well be

difficult to determine whether it viewed the crime generally

as one that required an increased sentence, or whether it

,responded to particular heinous violationsof the statute

which should be punished by a more severe sentence.

Our standards recommend use of a least restrictive
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alternative necessary to effectuate sentencing policy. VSimi -

larly, 18 U.S.C. section 3553(a) requires that - a court impose

asentence "sufficient but notgreater than necessary" to

comply with the overall purposes of the Sentencing Reform Act.

Consistent with these policies, it is the associa -

tion's belief that, in the absence of a clear congressional

intent to increase sentences generally or in the absence of

the Commission'sown conclusion, supported by adequate data

that sentences for a particular offense should be increased

generally, the Commission should apply a rule of lenity. Such

a rule of lenitywould be consistent with the general prin -

ciples of criminal law, implement section 3553(a) and help dea;

with the ever - increasing over- crowding of Federal prisons.

There has been a lot of - discussion this morning about;

the proposed amendment to the robbery guideline. We were pro-

vided earlier this week with some of the Commission's supple -
.i

mental materials and, quite frankly, we have not had the

opportunity to go through them with the precision that I.would

like in order to comment'on them. We will do that in the

coming weeks and, if we have anyadditional comments, we will

bring them to the Commission's attention.

But we hope that the Commission's considerationof
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robbery does not.indicate that the Commission will be reacting

to anecdotal data or impressionistic views that come from"the '

field about theparticular lenity or severity of particular

offenses.

Our own experience indicates that there is almost an

exponential increase in the number of sentencings occurring,

that the data base potentially is increasing, and that as the

number of sentences increase, you are going to have more in -

formation available to you.

We urge that with any specific offense level like'

robbery, that you rely on the data that is generated from the

field, as well as the experiences of prosecutors, probation

offices, sentencingjudges and defense attorneys.

Along these lines, we think that there may be a

legislative problem that needs cured on the Commission's

authority to amend guidelines, and in our written comments we

have addressed the recent amendment to your authority to amend

guidelines, -the expiration of your emergency authority, and

that suggested that there be additional congressional action

to permit the Commission to amend guidelines whenever you seek

that. Ourview of Mastrata is that that would not offend

your delegated authority and that Congress would have the

7 0
'

/ l

2

3

4

5

6

7

8

9

10

ll

12

l5

14

15

16

17

18

19

20

21

22



O

l

2

3

4

5

6

7

8

9

lo

ll

12

13

14

15

16

17

18

19

20

21

22

71

authority to veto any amendment to the guidelines at any time

that it sees fit, and that if you submit it in an annual

report to Congress, they could act on thatreport under any

timeframe that they viewed appropriate.

Wethink part of the maturation of the Commission

and its responsibilities is that there should be a recognition}

of your unique expertise and authority to amend the guidelinesi

whenever you deem appropriate.

I would be remiss if I didn't comment that we are

once again encouraged.and applaud the Commission for the open-

ness of its process, theholding of these hearings, your

effort to solicit as much and as detailed comment from as many

different aspects of the criminal justice system and the public

as you could.

We continue to commendyou for this process and will

at the first available opportunitymake known our views to

Congress that the fundingfof the Commission should bein -

creased, so that you can continue to perform this kind of

public outreach, as well as discharge the many other important

responsibilities that you have, such as assessing prison over-

crowding, and webelieve that the Commission does not now have

adequate resources to discharge all of its responsibilities.
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In the coming weeks, we will also formalize a recom-
E

mendation that we have made informally to the Commission, and

that is that you establish a practitioners working group or

advisory committee to, on an on- going basis, advise the Com-

mission of the kinds of anomalies and difficulties that prac-

titioners are experiencing in guideline application fields.

With those general comments in mind, I wouldlike to£

turn this over to Mr. Salky, - and I would like, if I could,

reserve any questions you have until Mr. Salky concludes.

Thankyou.

CHAIRMAN WILKEY: Thank you.

Mr. Salky?

'MRF SALKY: I will be brief. Iwould like to amplify

one position that Mr. Buffone has alreadycomment on, and that

is the assessment of impact on prison overcrowding. It has

come up in the comments on both the robbery guideline as well

as thecareer offender. I think it comes up as well in the

amendments to home detention and other areas, and that is that

the Commission I think is not only obliated by the statute to

assess generally the impact that the changes amendments will

have on theprison population, but my suggestion would be that

the Commission, on each of these areas, whether it be an area
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thatis going to potentially decrease the number of people

that have to serve time or an area that increases, what I would

term a prison impact statement, just somewhat like an environ -
!

mental impact statement, that an attempt be made, in other

words, to judge the robbery guideline, how many additional

numbers of bed space, man- years, et cetera, how that will be

counterbalanced possibly by other amendments that the Commis -

sion has taken into consideration for home detention and otherl

alternatives to incarceration.

The American Bar Association's position, as you

know, has been to encourage the Commission to increase the al-

ternatives to incarceration, and we are very supportive of the!

home detention amendment, the ability to sentence for home

detention. On that particular amendment, the Commission has

asked for comments as to whether or not home detention should '

be available on a day to day basis, such.as the other forms

of communityconfinement. We believe that there is no sig -

nificant difference from home detention,from the other types

of community confinement that are already available on a day

to day basis, and we think that that is an appropriate.way to

treat home detention,

On specific guidelines, we have not taken a position
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on the appropriate offense levels for many of the amendments. B

We don't believe that we should, but we want to take a few

moments to comment on procedures, and Sam has already mentioned

the necessary imperical data that we believe ought to be the

basis for any of the Commission's amendments, as opposed to

comments simply from the field, though - we think those are im-

portant. The Commission ought to await the generation of datal

In that regard, there is an amendment which the

Commission seeks to change the policy regarding resolution of

disputed facts, and it seems to reduce that from a guideline

to a policy statement. Idon't knowthat the Commission in -

tends in any way to denegrate in that fashion the resolution

of disputed facts. We thinkit is very important that courts

be encouraged to do so, that there be a record for appellate

review of sentences, so that we can develop a common law, a

procedure, a body of interpretation, if you will, of the

Commission's formulations,sd that we can begin toproperly

assess, and the Commission itself can begin to properly assess

its amendment process.

I know that there is existing in Rule 32 and the

Federal statute requirements for Federal judges to resolve

disputed facts, but I would think that if there is a*signal
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from the Commission that the Commission is moving away from I

requiring judges to resolve disputed facts, that that not be

.the direction the Commission move in. It is a significant task

for judges toapply these guidelines, but we believe that the

only way to develop this common law sentencingis that you

have effective appellate review of sentencing which the guide -
,

line system allows and mandates, is to require judges to re -

solve disputed facts on the record, in many caseswith written

opinions, and we would prefer that they be done in writing.

The Commission's original mandate I think had a provision for

all of the decisions to be returned to the Commission in

writing for purposes of study, and we believe that that is an

appropriatemechanism.

On a few minor points,but on areas that the Commis-

sion has addressed earlier, the career offender provision, we

think the current guideline is flawed for reasons that are

stated in the proposed amendments. The literal interpretation

of the statutory directive webelieve is inconsistent with the

legislative history of the Sentencing Reform Act, and we

believe that the Commission ought to look for ways to increase

the flexibility in sentencing career offenders, particularly

because the "career offender," there are many, many differencesh
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given that the career offender is treated primarily on the
{

basis of numerous types of past offenses.

We think Option 1 of the Commission's proposal is a

start in that direction in considering how to revise the

guideline, and we suggest that the Commission may want to con -

sider making the career offender designation a grounds for

departure above Option 1, since Option 1 increases the guide -

line;structure not as much as Option 2. The Commission may

want to consider adding a departure grounds,either upward or'

downward, depending on the nature of the underlying conduct,

grade the person as a career offender and giving the courts

therefore an option even within category of offense Level 7,

to deviate, to explain some reasons in a departure guideline

about the reasons that the courtcould deviate.

The final comment I will make and most of the

other areas are covered in our written comments is the.

guideline on criminal livelihood. We believe that the present

amendment cures an economic discrimination - that was in the

earlier guideline. There was told to me, notbased on my ex-

perience, one of the horror stories wherean offender who had

committed a Federal offense, who otherwise had been amenable

to probation, reports to the probation officer and the;
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eating by Virtue of shoplifting and has been feeding him or

herself in that manner. That case, I was told,resulted in a

grade for criminal livelihood and therefore an increase that

required that person to go toprison.

The Commission has placed certain baseline require -

ments for the application of criminal livelihood that we be-

lieve minimizes the economic discrimination that that guide -

line possessed, and we commend the Commission in that regard.

I will not make any more comments. We have a writte

'proposal., I will seek questions for the two of us from the

Commissioners.

Thank you.

CHAIRMAN WILKINS: Thank you very much.

With criminal livehood, we were struggling with the

statute, as you recall, and we appreciate the help from the

ABA in this resolve, at least on first glanceat the directive

that you gave us a little discretion. Perhaps this amendment

does meet the concerns that you all have expressed and I.hope

it does, and we need to follow up on this working group of

practicing attorneys. The working groups have worked wonderfu

in the past, the attorneys, probation officers and judges, and
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it has been extremely beneficial to the Commission. I think %

is an excellent idea, solet's don't lose that idea. We will,

communicate andzwork out the details.

Let me put this in theperspective a little bit. We

have been talking about somepretty big numbers, 20 years and

30 yearsand so forth. We do have another statutory problem

with special offenders. There may be different ways to inter -

pret the language, but is someone who.is a special offender

commits unarmed bank robbery, they would fall in the category

of 32 and the judge could sentence him to 17.5 years.

If we inject acceptance of responsibility as a pos -

sibility, which it is not now under special offenders,the

judge then could reduce that sentence to 14 years for this

special offender who has a maximum statutory - offense potential

of 20 years. I just wonder, would that move toward the posi -

tion that the ABA would think would be reasonable? We could

give them 30 years and let's reduce itjto 20 years, that is

not really what we are talking about. We are talking about a

17- year sentence as opposed to maybe reducing itto 14 years. -

MR. BUFFONE; If I understand your question,

Chairman Wilkins, I think they are among the most dififcult

problems the Commission faces in dealing with career offenders
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and special offenders. One of the questions that was asked

earlier today was should we increase the base offense level !

or should we have enhancements in order to deal with them. I

think that is the root of your question and I*would like to

address it on that level.

We think what the courts needare some flexibility,

especially indealing with a potential range of special of -

fenders, and it would bebetter to perhaps mediate somewhat

the base offense level but providea wide range of enhance -

ments, so that judges can look at the specific nature of the [

special offender whostands before them and,where appropriate,

have incapacitatingsentencesthat are going to put those

people away for long periods of time.

As an example, I can't help but thinking of in my

practice I, on a pro bono basis, represent a number of demon-

strators here in Washington,and we have a lot of them, and I

on more than one occasion have walkedinto the courthouse with

a minister or rabbi who has a very long arrestrecord, based

upon participation in civil disobedience activities. I can

see in >appropriate circumstances that person starting to look

-like a career offender.

I think the courts need not only departureauthority,
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but the ability to separate out the truly dangerous special

offender. I don't mean tovplace the demonstrating priest or

rabbi there, but I think extremes are in order. There are

going to be special offenders who don't require that,degree of

incapacitation.

MR. SALKY: There is another reason I think to

mediate or moderate the increase in the base offense level and

allow for flexibility ineither aspecific offense character -

istic or a departure, because I think that will give the

Commission more feedback from actual sentencing practices and I

give it, therefore, data in the future to base a changein the

base offender level.

In other words, if the Commission, each time it

promulgates a change such as a robbery, where it may not have

and I haven't had a chance to review the package of data

that the Commission handed out may not have a great deal of

data, and then legislates a base offense levelchange of a

significance increase.

It seems to.me that it prohibits the judiciary from

providing the Commission with some.feedback through itsown

.actual in - practice sentencing procedures, and then the Com-

mission six months ora year later can come back and.look at
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'

that data, reassess that data.and determine if 80 percent of

the judges are going above, because of specific offense

characteristics or departures, the Commission may then have a

baseline data to justify an increase in the base offense levelJ

But I think experience will be that the judge, and I think the

Commission ought not to legislate without sufficient informa -

tion.

CHAIRMAN WILKINS = Thank you Very much.

Let me start the questioning with other Iommissioners

to my left. Judge Breyer?

COMMISSIONER BREYER: Just quickly, ifwe could get

a legal memo on career offender. I don't know if you notice

that, as you pointed out, we have some suggested changes that

will significantly change the.career offender provision. Now,

there is a legal question as to whether we can do that, becaus

the statute says that for three - time violent and drug

offenders, we should have a sentence at or near the maximum

authorized, and the Justice Department saysvthat that means

the maximum authorized by statute, and therefore when we went

to the bank robbery statute, it says 25 years and it says we

have to put them in prison for 25 years.

Now, I know that wasn't the*intent of Congress,.but
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I am saying do you think perhaps you could'confer with the

Justice Department attorneys? It would be wonderful if the

different lawyers involved in thisvcould reach the same pro -

Vision, but after talking to them or not talking to them, you

give us your advice on the legal question involved.

MR; BUFFONE: Judge Breyer, we have representation

from the U.S. Attorneys Officeand the JusticeDepartment on

our committee and we would be happy to take that up and share

the

COMMISSIONER BREYER: I think it would be important

to'have that before a week from Tuesday.

MR. BUFFONE: I think an important point that you

made is that thismay well'be a legislative anomaly.

COMMISSIONER BREYER: Well, it is and Congress has

a

MR. BUFFONE: I share your view of the legislative

history that the "at or near'thestatutory maximum" is

COMMISSIONER BREYER: It says at or near the maximum

authorized.

MR..BUFFONE: ator near the maximum authoriza - -

tion, in my view contemplated Criminal Code reform, which

didn't happen.
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COMMISSIONER BREYER: Yes, right,'so that is not
thel

first time in history Congress would have passed some language'

on something that didn't come about, so now one is forced to

,interpret that language in light of what we have, in light of

what didn't happen. Therefore, the question is do we try to

carry out what theyvwanted or does the language prevent that? I

Maybe it does and maybe it doesn't. I am simply saying there

is a legal question and I.think the Department will give us

their legal.views and I think it would be useful to know if

the American Bar Association, which is an association of

lawyers,if they too have those legal views which are similar

to the - Department or other legal views and what they are based

on.

As far as the other things, if you look at your data

- you go through totally different subjects. I think you may

find, going through this data, thata lot.ofdetailed work,

the numerical data, rather tehds to validate the data that we

put out initially. It also tends to show that our prison

impact statement might not be so wrong, the prison impact

model that we are going to use in order to get just what you

want, namely, what are the impacts of these proposed changes.

Thank you.
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CHAIRMAN WILKINS: Commissioner Nagel?

COMMISSIONER NAGEL: - No questions.

CHAIRMAN WILKINS: Commissioner Caruthers?

COMMISSIONER CARUTHERS: I notice that you did ex-

press great concerns, bothof you, that we evaluate.the po-

tential impact on prison population of amendmentto the guide -

lines. I would certainly want to assure you on that matter

and perhaps at the same time disappoint you, but we have di -

rected our staff to provide us with an impact statement per -

taining to guideline amendments, so that is done.

However, if I understand it from this perspective

.that we establish penalties based on whether there is "space

in the inn," because this would be contrary to establishing

penalties based on the purposes of sentencing as established

by Congress.

It is essential that we know what the impact is and

I recall personally puttinga request in writing. It is

essential, because Congress should not be caught unaware of

the impact. They did not mean to be caught unaware. I think

*that is the reason for their concern expressed in the legis -

.lative history, that we assess this,so they should be advised

of the impact so that they can assure that the Bureau's



resources are adequate, and it ismy personal position that

the Commission should take care that we are supportive of the '

Bureau's request for adequate resources.
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MR. SALKY: Could I just comment briefly?

COMMISSIONER CARUTHERS: Surely.

MR. SALKY: I don't understand that position to be

inconsistent with the Commission's obligations to make assess -

ments of its own guidelines and its own deliberations based

at least in part on that factor. Thus, Judge Breyer, talking

about the sort of cost - benefit in the career offender area,,is

in part a consideration of the available space and how tobest

maximize the utilization of that space seems to me to be part

of the Commission's obligation as well as Congress' obligation.

COMMISSIONER CARUTHERS: Certainly, we will assess

the impact. We have asked the staff to advise us ofthe tm-
.

pact. Once we receive that, we do have a mandate to recommend

to Congress any changes we determine advisablefor the Bureau,

whether it be in terms of utilization of facilities or in

changes pertaining to classification or any correctional change

that we deem worthwhile in terms of alleviating their con -

gested situation certainly is withinour authority and our

mandate to go beyond looking at the impact and saying, okay,
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Congress, this is what the impact is, and I didn't mean to

imply that. I really meant to assureyou how we would not be 1

looking at that with the intent that we would establish penal -

ties based on space in the end.

MR.BUFFONE: Commissioner Caruthers, we go with you

right upgto the > end and*when we come tothat we read the

Commission's statutory mandate differently. The last sentence

of 994(g) says that the sentencing guidelines prescribed under

this chapter shall be formulated tominimize the likelihood

that the Federal prison population.will exceed the capacity of

the Federal prisons as determined by the Commission. What that

tells us is that you have to, on an on- going basis, know what

the capacity is, and if you ever projectthat you are going

over it, you cannot do it.

COMMISSIONER CARUTHERS: Well, what that says to me

and that is personally is that we should always use the

least restrictive method necessary toyadequately punish an

offender for an offense, so that is my personal interpretation

of what that means.

COMMISSIONER BLOCK:F#Mr; Chairman; = may I*make*just

one comment? I wanted you to hold onto that'thought about the

cost effectiveness of the career offender provisionand
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perhaps help usover time to develop some balance in this area,

in the sense thatiwanted to reinforce all the other Com- 1
1

missioners' assurances that a prison.impact statement is being

done for each of the significant changes. I think we ought to

work together, though, over time to make sure that we do a

crime impact statement also. I think you will agree that, as

a body that is supposed to rationalize sentencing, weshould

not only be concerned with the costs of the capacity but also  
the benefits, and in that sense you could work with us to get

both prison impact, which isthe cost side, and the crime

impact.

<Now, I am perfectly aware that the crime impact is

a larger and more difficult problem, but in some sense you can

see the Commission as an institution which in fact can take

systemic views of sentencing, and in that sense we ought to

develop our expertise and come to,the amendment process as we

matureawith both an impact statement, which you were arguing

before, but I wish you would give some consideration to

helping us think out the crime impact statement also.

Thank you.

CHAIRMAN WILKINS: Thank you very much.

,Our next witness is JonathanMacey, - professor of Law
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at Cornell Law School. Professor Macey, we are delgithed to

have you with us.

MR. MACEY: My remarksand reported expertise is

reallyconfined to insider trading and my remarks will fall

into two categories. The first concerns the questions of the

extent to which insider trading involved fraud. Of course,

the.sentencing"guidelines for insider trading fall into the

category of offenses involving fraud or deceit, and while it

is true that insider trading does involve fraud in certain

circumstances, in other circumstances, which are clear cases

of insidertrading, they will, as I will describe a little bit

later, involve breaches offiduciary duty, they are bad things,

arguably, but they don't involve fraud, and to that extent may

genuinely involve quite a different thing from the standpoint

of someone trying to impose a sentence on such people.

I tried in my written comments, and I want to touch

upon those briefly, to identifywhat the best arguments might

be for increasing the sentences on people who have beenin -

volved in insider trading as that has been defined by the

Supreme Court in Chirrell vu Dirksen and its progeny.

The first, and the one that Congress really talks

about when they passed the Insider Trading Securities Fraud
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Enhancement Act of 1988, in which they suggested toughening
upl

the sentencing guidelines,is that it is hard to detect insider :

trading. That is certainly true, particularly the ability of

people to consummate illegalgtransactions through conduits,

through accounts located offshore, but it is also,important to

keep in mind that the reason it is so hard to detect insider

trading is because thekinds of*activities that the insider

trading laws are addressingthemselves to go well beyond the

notion of affirmative misstatements, that is, fiduciary duties,

violations of fiduciary duties, and even outright fraud as

that term is used in the context of insider trading don't

involve actual misstatements of the kind thatvwe learned in

law school - comprises common law fraud.

Nonetheless, I think that is really the best reason,

the most sensible reason for increasing penalties - for people

who have been convicted'of violating rules against insider.

trading.

The second reason,the one that really the Securities

andExchange Commission most often addresses itself to is the

idea that insider trading penalties ought to be particularly.

stiff, because such activity undermines the confidence that

small investors have in the capital markets and therefore
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impairs the capital formation process, and there are two

problems, it seems to me,with that argument.

First, purely as a'legal matter, the Supreme Court

has made it clear time'and - timeagain that violations of Rule

10(b)(5) and other rules constraining insider trading do not

existto police ageneralized fiduciary duty owed by traders

to the marketplace, rather, in all of the cases that we read

about involving insider trading, in orderto obtain a con -

viction under the law, there must be a violation of a specific

preexisting'fiduciary duty, and it is that fiduciary duty that

is being policed by these rules, and it really isn't clear,

therefore, where the connection.is between - this idea of trying

to policethe capital markets, which is obviously something

that is within the SEC'S charge, and the specific crime of

insider trading. But more to the point is simply the imperica

evidence that, for a variety of reasons having to dowith the

investor's ability to have buy and holdstrategies anddiver-

sified portfolios assets, the evidence from markets, particu -

larly Japan, where insider trade is not only decriminalized

but rampant, suggests that simply as an imperical matter

there doesnlt seem to be a correlation between the tinegrity

of the capital markets and the robustness of the capital
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markets and the incidence ofinsider trading. We observe a

very robust capital market in Tokyo and other places,

Singapore, Osaka, Hong.Kong, with no penalties, criminal

penalties for insider trading, and no civil penalties that

are enforced.

.The final reason that peopletalk about as a justi -

fication for punishing insider trading quite severely is be -

cause the activity affects a large number of disaggregated

shareholders and these large number of disaggregated share -

holders are particularly vulnerable as victims and,.as a

consequence, a serious penalty is warranted.

But if you look at the Supreme Court's opinions in

Chirrell v. Dirksen, which for reasons Ican discuss I think

are correctly decided as providing a theoretical basis for

imposing penalties on insider traders, the fact of the matter

is that, generally speaking, the rights that we are seeking

tovindicate in these prosecutions are not the rights oflarge

numbers of disaggregated shareholders. The fact of the matter

is that in most of these cases it is the right of a specific

entity or firm to whom a fiduciary duty was owed and has been

breached.

At times, for example, the case of Basic v. Levinson,
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a recent Supreme Court case, there*will be a confluence; therel

will be a large number ofpeopleharmed, but in other cases

that involve equally serious misconduct, the"number of people

actually harmed may be far lower.

Clearly, it is not a popular thing tosay that we,

should go slow in increasing penalties for insider trading. I

know few crimes that have come to the center stage of popular

consciousness with more abruptness and force than insider

trading, and leaving that rather thorny issue to the side, I

would like to.address the morespecific question of what about

the specificcriteria that areinvolved as far as how they

ought to impact upon somebody's actual sentence, and I am

concerned that there is very.little correlation between what

I believe to be instances of serious insider trading and

criteria to lead to serious penalties, similarly, I think that

criteria that would cut the other way. In other words, some'

of these criteria would leadto seriouspenalties for benign,

relatively benign instances of insider trading, and some of

these would'lead to minimalsentences for what I regard as

egregious examples of insider trading.

The suggestion, for example, that.offenses that in -

volve more than minimal planning should be punished more
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strictly I think is a particularly bad idea. For,example, I

was thinking of a very egregious case of insider trading that

might involve an on- going takeover attempt, the,incumbent

management has filed a motion for injunctive relief in a trial

court, and a law clerk of the judge engages in insider trading

on the basis of his or her priorknowledge of the judge's

decision regarding the grantof injunctive relief. There is

very little planning involved in that, but I think it involves.'

a*pretty serious case of insider trading.

By contrast,there are very .Byzantine schemes that

involve insider trading violation, where a firm that is trying

to takeover another firm willjcontact an investment banker or

anarbitrageur and say we have some problems with the Williams

Act here, because of the requirement in the Williams Act that

saywe have to disclose a lot of information wedon't want to

disclose within 10 daysof acquiring 5 percentof the stock,

we can get more of the stock and avoid the disclosure penalties

by teaming up.with you in a kind of secret coalition and

purchasing shares of thetarget.

There, too, we have a violation of rules of insider

trading, but our assessment of*how bad'or how strict the

setence ought to be applied in this particular example is.
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Similarly, this idea about we ought to have stricter

penalties for schemes to defraud morethan one victim, I think

there can be very serious schemes that only defraud a single

victim, particularly because of the.idea that the party whose

rights are being vindicated in these actions is the party to

whom a fiduciary duty was owed.

For example, in cases involving these cases that

seem to come up quite often involving journalists who.work for

organs of the financial press who trade in anticipation of

publication of certain financial data, there the courts have

decided liability is predicated on the fiduciary duty of the

trader in these situations to his or her employer, i.e., a

single victim, and it is not obvious to me why the penalties

should be lower.or diffenenttthan when you have lots of

victims.

Finally, as far as the specific offense characteris -

tics, is the relevancy of the chart that draws a correlation

betweenloss by the public, presumably by some party on the
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one hand as a factor, and the problem hereis that the Supremei

Court has madeit quite clear that the damages, the losses, if

youwill, inan insider trading case should not be calculated

on the basis of counting upthe losses of the people whowere

buying stock while the*insider was selling or selling stock,

but while the insider was buying; rather, the losses revolve

around the damages borne by the party to whom a fiduciary duty

was owed.

To cite,a very simple example, drawn on the facts in

the Chirrell case, Vincent Chirrell was a printer for a

printing company and he decoded information that allowed him

tolearn in the context of his employment as a printer the

targets of takeover attempts, where thebidding firm had

purchased the services of his printing company to publish the

necessary documentationssurrounding the offer, andhe goes

out and buys shares of the target.

The Supreme Court made it clear that if criminal

liabilityis'to come out of the actionsof a defendantin a

case such as this, it is going to bepredicated upon.the breac"

of the duty that the printer.owed in thecontext of his employ

ment to the bidding firm, not on the basisof a fiduciary duty

that is owed by this purchaser, the printer who knows about
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the tender offer in advance, to thei disaggregatedesellers of

the stock, towhom no preexisting fiduciary duty was owed.

Therefore, it is inappropriate to look at their losses, since

the Supreme Court has said that his culpability isn't predi -
J

cated upon any duty owed to them, because in fact no such

duty is owed.

Then you have got the very difficult problem under

these circumstances that exist at everycase of figuring out

what the losses are.. That is, the losses are going to be the

diminution in the probability'thatthis takeover will actually

occur, the lost profits to the bidder, and if the takeover is

actually successful, the higher price the bidder actually has

to pay as a consequence of the insider's purchases.

Similarly, in thesefinancial press cases thati

mentioned a moment ago, the'losses for a breach of fiduciary

duty to the printing firm Business Week, Wall Street

Journal,et cetera is the'loss in circulation as a conse -

quence of advertising revenues as a result of the diminution

in reputation to the firm.

SO, the point simply is that these loss calculations

may not have a very close correlation and may in fact be im-

possible to really determine; In our example of the law clerk,
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what are the losses to the party to whom the fiduciary duty

was owed, how do you put a number on sort ofthe reputation of.

the judicial process or the reputationof the judge that hired

this clerk or what have you very complicated ephemeral

and, it seems to me, perhaps misguided.

*Thank you.

CHAIRMAN WILKINS = Thank youvery much.

Let me start to my right this time. Commissioner

Block, do you have any questions?

COMMISSIONER BLOCK: I just wanted to get some

specifics. If you take for a moment Guideline 2(f)(1.2) on

270, I just want to get your suggestions on a specific offense

characteristic.

You will notice thatthe insider trading starts at

page 2.70.

MR. MACEY: Okay. I'm with you.

COMMISSIONER BLOCKK ,You will notice that the base

offense level starts with an 8, which is, for various reasons,

two levels above fraud, but then inthe existing guidelines

the only specific offense characteristic is the gain from the

offense. Now, faced with that guideline, how would you change

it, or wouldvyou leave it alone?;
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98 .

to make

sure I understand, moving from the gain to moving fromthe

losses

COMMISSIONER BLOCK: Yes, faced with this guideline

which is now the guideline on insider trading, the reference

in the fraud guideline in orderto scale doesn't use loss, it

uses gain, there are no other aggravators. What would you do

with it, or would you leave it alone?

MR. MACEY: Well,.if my choice is to leave it alone

versus move to the loss calculation, I would*definitely leave

it alone. The loss calculation may involve in certain cases a

far lower determination than the gains are far higher. The

other - problem is calculating gain is a much simpler matter,,

but the cost involved, in'terms of expert witness testimony,

having financial just to give you some example of why I

think you would be much better toleave it alone, it is clear

from the law that let's imagine an insider is sellingshort,

betting that the stock price is going to go down,pthere has

got to be testimony from financial economists in a case like

that when we compute lossesof what the very complicated

calculations regarding the beta coefficient of the stock in -

volved, i.e., the economic prediction of how that stock is
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going to trade in relationto the market as a whole, because

you have to segregate in these calculations the change in

stock price of the firm who is based on the insider trading,

insider traderis knowledge advantage on the one hand versus

the aspect ofithe penalty that is based on generalmarket

movements, which involves a pretty sophisticatedcalculation

that financial economists will for a fee perform, but again

even once that calculation is performed, for the reason I

described, it is not absolutely clear, it is not really clear

to me at all, really, how that links up to how egregious we

view the offenseto ber

So, if you have to pick some criteria, it.seems to

me the gain is at least a roughly useful guideline. The prob -

lem again, you know, in the case ofour law clerk which I

would use asgan egregious example, the gains may be very

minimal. The gains in a more benigncase, such as our front -

running,,thewilliams Act reiatedinsider trading, the gains

can be astronomical. SO, given a choice, I would pick gains,

I am not sure what I would do if I had the world to pick from.

COMMISSIONER BLOCK: Well, the next several weeks

might be too short a period to do that, but you might think

I was impressed with your written testimony - in'terms of
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differentiating the cases of insider.trading,.and I think this

guideline probably doesn't do a very good job ofthat. It is

better than some of the amendments, possibly, but maybe you

would give some thought as a homework assignment to help us

better differentiate the pernicious versus the non- pernicious

insider trading scheme.

MR. MACEY: Okay. If I think of anything, I will

write, if that is appropriate.

COMMISSIONER BLOCK: Thank you;

CHAIRMAN WILKINS: Commissioner Caruthers?

COMMISSIONER CARUTHERS: I think if you address

'Commissioner Block's question in your homework assignment, it

wouldsatisfy my curiosity. What I had listened to you dis -

cuss, the extent to which insider trading involves fraud and

your belief that it involves badthings but notvfraud, I

guess I was not sure howbad this bad thing is. Iknow that

you are opposed to increasing the penalty, but Iwasn't sure

whether you got the current offense level is about right, or

whether you feelthat the current guideline is too high.

Then, the more I listened to you, I thoughtmaybe

you are saying and I guess this is a general question over -

all whether you are advocating that we go back to square
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one forfinsider trading, in terms of establishing the base

level, establishing losses, or howtwe look at that, determin-

ing what will be the specific.offense characteristics. The

more you talked, the more I thought that this is what you are

advocating. Am I reading you correctly?

MR. MACEY: Right. I think that is a very fair,

very excellent question. I guess my point really is this: As'

the 1988 law defines what we are about today, that is,.if we

look at all of the things'that that Act envisionsas insider

trading, and thenthink about what are the appropriate sentenc -

ing guidelines for - those things, I guess ina nutshell my

answer is some of the things that the Act envisions asbeing

insider trading honestly involve very egregious breachesof

fiduciary, breaches of trust and things that arenot common

law fraud but a lot likeit, and therefore,you know, sentenc -

ing guidelines, the old ones,the new ones, strict ones are

sort of appropriate.

On the other hand,some of the other things that are

called insider trading Iiwould think are much more benign,

don't involve fraud some do, but some don't all involve

breach of fiduciary duty of varying degrees, but maybe some

aren't asserious as others, and therefore to jump up all of
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the levels, I think is a bad thing.

So, I guess my point is that there are two things

going on. We are increasing the penalty leveland we are

broadening at the bottomendof the spectrum the kind of range

of activities that we are talking about the penalties applying'

to, and so my answer is I guess you are quite right to call

me on it,,tobe more precise, I guess,i would say it is not

so much that the penalties are too strict for everything, it

is just thatthere are certain activities that they capture

that are inappropriate, in my view.

COMMISSIONER CARUTHERS: Thank you Very much,

CHAIRMAN WILKINS: Thank you.

Commissioner Nagel?

COMMISSIONER NAGEL: Professor Macey, given your ex-

pertise, I would like to ask you, if you had your druthers

of sitting at a blank piece of paper and someone askedyou'to

specify the appropriate sanction, ranging anywhere from pro -

bation or fine or imprisonment for an individual convicted of

insider trading, what would that Sentence be, and then would

you make a distinction between the sentence for one person.

convicted of insider trading versus another and, if so, on

what basis, and essentially by how much would you like to see
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it increase? Assume you,were inour place, what would you do?

MR. MACEY: I guess this sort of anticipates what '

I wasthinking about in response to Commissioner,Block's

point

COMMISSIONER NAGEL: You can put this in your home -

work assignment.

MR. MACEY: I willhave to dig up some research as-

sistants.

[ Laughter. ]

I will try this is very vague, and hopefully I

willbe more precise at some point to draw a correlation be-

tween the gravity of the breach of fudiciary duty, which as a

matter of law is what we arecalled upon to think about when

we are thinking of inside trader's culpability, we look at the

gravity of.the breach of the fiduciary duty and some are going

to be worse than others.

Certainly, in my view, some of them would rise to

the level of things we put people in jail for in - this society

without

COMMISSIONER NAGEL: Would you start at a base of 9

imprisonmentand then use that as a specific offense characterj

istic, is that what you are suggesting?
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MR. MACEY: No, because that is a prerequisite;

Now, alliof these cases will involve a breach of a fiduciary

duty, and the question is to talk about fiduciary duty, it

is really a term of art in insider trading cases, that is to

say obviously wethink of fiduciary duty, - = lit;comes into

our lexicon of corporations and it comes in our lexicon in

the law, and in securities lawsit relates to insideritrading

and the range of fiduciary duties,Athe range of relation -

ships that comprise fiduciary duties in the realm of insider

tradingis far broader than it is in trust, and far broader

even than in corporations.

For example, if you have two corporations andthey

enter into negotiationswith one another, in a lot of cases

on just this sort offacts, negotiations with one another where

these two companies are thinking about a joint Venture. It

might be*that they are thinking ofa partnership, in other

words, and during the context of their negotiations the first

firm learns stuff about the second firm and the second firm

learns stuff about the first firm, and the negotiations break

off, they never enter into the joint venture, but one of the

firms,.on the basis of what it learned during these confidential

joint venture negotiations, decides to buy or sell stock in
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the otherfirm that has learned confidentialmatters about

that firm.

Now, some courts have felt that set of facts doesn't

involve a violation, because - there was an implied consent or

a variety of rationales. Other courts have held, by contrast,

that there was an implied fiduciarylduty inthe context of

this relationshipof a limited naturethat would include

reading intothis contract, if you will, an obligation to

forebear from engaging in insider trading.

Now, clearly, this is not a fiduciary duty as we

think about itfrom the law of corporate law, but it is -a

fiduciary.duty, some courts have held, and I think there is

some justification for it under a variety of fact patterns.

But in this area, should somebodygo to jail forthat? It is

pretty vague; Courts are split. As I"say,under certain fact

patterns this would involve a breachof fiduciary duty asthe

term is thought about insider trading, but sending somebody to

jail on'that really would plague me.
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On the other hand, you know, there are other examples

of cases where the fiduciary duties have been breached merely

where a lawyer is in a position of trust with a client who is

talking about a financial matter of great sensitivity, and the
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that person to jail.

Again, they are all - going to involve the court making

a decision that there is a fiduciary duty being breached, but

to say to a court, on*the basis of which of*these schemes is

more complex or on the basis of other kindsofcriteria thatJ

wetalked about, that you maybe send somebody to jail for the

first one, merger and joint venture negotiations, but not the

second one,that gives me pause.

COMMISSIONER NAGEL: Thank you.

CHAIRMAN WILKINS: Judge Breyer?

COMMISSIONER BREYER: No questions.

CHAIRMAN WILKINS: Professor, thank you verymuch.

MR. MACEY: Thank you.

CHAIRMAN WILKINS: Our next witness is Mr. Tom

Rendino. Tom has testified on several occasions before the

Commission and has worked with the Commission on > the Probation

Officers Working Group. He is the President of the Federal

Probation Officers Association.

Mr. Rendino, it is a pleasure to see you once again.

MR.RENDINO: Thank you, Your Honor.

I want to thank the Commission for.once again allowing
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the field probation officers to be represented with some of

our,thoughts and feelings and comments on the guidelines, and

specifically the proposed amendments.

I think I will rely in large part on my prepared

statement and I would be happy to answer anyquestions related;

to that, but I do have three or four other comments that I

would like to bring to the Commission's attention.

First of all, I just came from the trainers session

in Nashville and I wantto advise the Commissioners that, if

you haven't done so already, you really must salute Phyllis

Newton and her staff. It was an excellent session and the

reports, because the FPOA does monitor - allthe sessions and

the previous session was exactly the same, so you have a

winner there and I hope you can keep her for a good long time,

as well as her staff.

The second thank you Iwant to bring toyou, because

it is bearing increasing fruit for the field, is the network

of computers that the Commission put out in the field in two

subsequent years. First off,there was someparanoia on the

part of some field officers who got a little bit shakey when

they walked in front of the keyboard and thescreen, however,

in large part it has been a blessing and it has increased the
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efficiency ofithe field, particularly in the preparation of

the somewhat complicated presentence.reports which are now not,

so complicated, with the advent of the computers and the word

processors. ,AS an adjunct, it has helped us in many other

areas. It has brought line staff more up to snuff as far as

being computer literate, and it has helped in other duties

also when we are not having staff do those presentence reports]

The third point I would like to emphasize, and it

goes to page 4 of my prepared statement, is basically that as

we in general endorse thehome detention proposal,i must

emphasize and reiterate once again that we just do not have

the staff currently nor the resources, such as the electronic

gear, to really implement that. It is almost as if we are

trying to shoot ourselves in the foot here in endorsing the

proposal that would probably send us under for the third time

and drown'us out there in the field.

I guess what I am saying is we vote "yes," but we

plead that if it is endorsed, that you go to Congress orwho-

ever else you may need to go to see what impact that willhave

on us and what additional staff and resources we will need to

implement that. I know it is not a resolvedissue, but if it

becomes a resolved issue in the affirmative, we will do it, we
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want to do it,credibly but.we need extrahelp to do it credibly.

I would like to ask the permission of the Chair, I

queried the President of the new Federal Probation Clerks

Council, our clerical component is organized into a profes -

sional association, and due tomy travels and a mix- up in

getting papers to me, her statement asto the impact of guide -

line sentencing on the clerical staff in the various probation

offices didn't reach me until just yesterday and, if I might,

I would like to offer up herwritten statement as an extension

of my own remarks, if that is possible.

CHAIRMAN WILKINS: Certainly, it will be included;

In fact, - the public comment period willremain open next week

as well, so we are going to have plenty of opportunity for

that. That is an important thingforus to know, butit is

also something that probably is appropriately submitted to

Congress as well, since the final decision will rest there,

but we will always support the probation officers as far as

personnel and resources, and you know the past few years have

proven that to be true.

MR. RENDINO: Thank you very much.

My final comment, I think I heard the Department of

Justice, Joe Brown,i believe it was he who mentioned that
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money may not be asvimportant as the robbery itselfina bank

robbery case. If I heardthat correctly, I would like to*juste

givethe flip side of that, based on 20 years of experience

out on the line.

There have been and there are and there probably will
be in the future the professional bank robbers that*spend a

great deal of time plotting and planning, and they invariably,

with little misses, obtain large sums of money, as opposed to

the amateurs, if we may use that term, whogo in and get $1,800.

Now, the robbery itself'is probably the most impor -

tant factor, but I believe that the monetary enhancement or

the adjustment should not be thrown out without due consider -
.

ation of professionals.

I will conclude my remarks there, Mr. Chairman.

supervise, is it correct toisay, between 50 to 80 defendants

in a normal situation, depending on the intensity of the

supervision of some of them, is that about the rule of thumb,

is.that correct?

CHAIRMAN WILKINS: Thank you. Let me ask you briefly

with regard to electronic monitoring, a probation officer can

MR. RENDIN0: That is carrying a heavy load, Your

Honor.
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CHAIRMAN WILKINS: Well, is 50 a reasonable load?

MR. RENDINO: Fifty is a good*operative number, yes.

CHAIRMAN WILKINS:' Assuming that electronic monitor -

ing is introduced and a probation officeris assigned to

monitor electronic - monitored defendants, how many could that
~

probation officer reasonably supervise?

MR. RENDINO: The current stateof the information,

and we have relatively little of this activity in the Federal

system presently, but the current state of the information,

particularly that coming out of South.Florida, is that an

experienced, very mature probation officer, absent any other

duties, could probably supervise between 20 and 25 at the

maximum.

CHAIRMAN WILKINS: And can you briefly state why that

is?

MR. RENDIN0: The supervision is much more intensive

than our so - called high - activity supervision. As Your Honor

is aware, we have low- activity supervision and high - activity

supervision. The home detention, with electronic monitoring,

requires a great deal of extras. For instance,the officers,

the team must be on duty seven days per week,including

holidays. We have a number of incidents wecould bring to
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your attention, what happens on Saturday evening, when the

computer advises the officer on duty at 2 a.m. that the client

is no longer where he or she is supposed to be, and then what

that entails, and it sometimes goes into some very risky

neighborhoods. When the sun falls, some of these neighborhoods

become even more risky, and it goes on and on and on; So it

requires a much closer attention, much higher intensity.

CHAIRMAN WILKINS: It requires immediate response, a

call from the monitoring system, if the thing is going to work?

MR. RENDINO: You don't wait until Monday morning,

Your Honor, you must get in the car and on your way immediatel

CHAIRMAN WILKINS: Thank you.

Commissioner Block?

COMMISSIONER BLOCK: I have a short question to

follow up on the electronic monitoring experiements. I know

that the State I am from, Arizona, there is an.experiment with

electronicmonitoring thatrwent on for some time. What are

the other districts that have front - end electronic monitoring

home arrest options or have had it in the past? I am sure

right now they don't have muchof it.

MR. RENDIN0: I missed the beginning, - you said what

other districts?
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COMMISSIONER BLOCKr I know Arizona has had some. -

MR. RENDINO: Los Angeles and the Southern District

of Florida.

COMMISSIONER BLOCK: Do you have some written

material on those experiences that we could get hold of pretty

rapidly?

MR. RENDINO: I don't have it here, > but I am sure I

can get some funneled to you.

COMMISSIONER BLOCK: Would youprovide that?

MR. RENDIN0: Very definitely.

COMMISSIONER BLOCK: Thank you. =

CHAIRMAN WILKINS = Thank you. -

Judge Breyer?v

COMMISSIONER BRYER: Thank you. I thought the sub-

missions were very interesting and- helpful. Thank you.

CHAIRMAN WILKINS = Commissioner Nagel?

COMMISSIONER NAGELf Thank you very much. In par-

ticular, I want to thanklthe entire Probationservice forvbein

extraordinarily helpful and supportive throughout all of our

efforts. You have done a wonderful job and I just wantto

express my appreciation.

MR. RENDINO: Thank you verymuch.
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CHAIRMAN WILKINS: Thank you very much,Tom.

The National Association of'Criminal Defense Lawyers

is anassociation which has been actively involved with the

Commissionfrom the very beginning. Itsrepresentatives are

here today. You testified before and we are delighted to see

you once again, Mr. Benson Weintraub and Mr. Scott Wallace.

MR. WEINTRAUB: Thank you,Your Honor.

Judges and members of the Commission, may it please

the Commission: NACDL has a deep commitment to assisting the

Sentencing Commission in the public hearing process to hope-

fully impact in a material.way upon all aspects of guideline

sentencing, including the on- going amendment process.

.I am a partner in the Miami law firm of Sonnett,

Sal & Tunney, and my practice is limited to representing

offenders in sentencing,post - conviction and habeas corpus

proceedings. I amaccompanied todayby Scott Wallace, who is

the Acting Executive Director andLegislative Director of our

association.

NACDL was the only membership bar organization that

involved itself in nationwide challenges to the constitution -

ality of the guideline system and its derivative legislation

up to and including the Mistratta case.* With the resolution
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of Mistratta bythe Supreme Court, we of course have an abiding

commitment to continue monitoring the sentencing guideline

promulgation process, and that will be the principal focus of -

our testimony today.

What concerns us, Judges and Members, is the process

by which amendments are enacted. We note, of course, that

when the'commission originally developedits initial guideline
S

package, it was the result of an exceptionally thorough and

exhaustive empirical based analysisiof past sentencing prac -

tices.

While we, of course, accept that representation,

NACDL has for the past several years sought access to the raw

data that the Commission has used in determining its initial

set of guidelines and it would be of tremendousassistance to

us in providing future public testimony and comment if we were

able to access that material, not necessarily limitedto the

raw data as well as perhaps redemptive versions of the 10,000

presentence reports.

But we were particularly impressed with this exhaus -

tive empirical based analysis by the.commission in its initial

stages. We are, however, very deeply concerned that this set

of approximately 290 amendments may notreflect the same type
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of deliberative empirical based research and study necessary

to enable the Commission to sufficiently analyze existing

data, particularly new data obtained from the District Courts.

with respect to past sentencing practices, in order to use

such data as a benchmark forldetermining whether the Commis -

sion's initialguidelines should be validated or changed.

In that regard, we urge the Commission to proceed
1

quite cautiously to deliberate and ultimately to postpone

action on the proposed amendments until the May 1990 submis -

sion, which is required. We feel that if that action was

taken, it would afford the Commission the opportunity to engag 1

in the exhaustive empirical based analysis that is necessary.

Since many districts, including my home district,

have not applied sentencing guidelines until sometime after

the Supreme Court's decision in Mistretta, guideline sentenc -

ing in many districts is still in its infancy. I recognize,

of course, that in many other districts there iseavailable

data to bevanalyzed by the Commission in order to review sen-

tencing practices under the guidelines and toperhapsafford

the Commission an opportunity to review its past guideline

provisions, withan eye towards making amendments, if indicated,
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and on the basis of empirical data.

As my colleaguesfrom the ABA pointed out earlier,

,it appears to the,Defense Bar that the deliberative process

leading to the proposal of these amendments are largely the

result of anecdotalexperiences, and we feel that amendment

by anecdote is inconsistent with the spiritand intentionof

theenabling legislation, as well as thecommission's self -

imposed limitations to base its proposed amendments and guide -

line changes on empirically based data, and we would urge you,

therefore, toengage in the same type of exhaustive analysis

that youdid initially with respectjto these particularamend -

ments.

.It appears, for example,that,the Commission is re-

sponding to a variety of comments, complaints, observations

which trickled in to the Commissionfrom a self - selected group

of perhaps District Judges, United States Attorneys, and per-

haps defense attorneys and probation officers.

What is more disturbingto us, however, is what the

Defense Bar, specifically through NACDL,perceiVes to be a

knee- jerk reaction, for example, with respect to the proposed

modification of the telephone count.

At the time the proposed amendments werepublished,
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I believe that there was only one Court of Appeals decision,

Caraha Vargis in the Second Circuit, holding that because of

the weight and purity of the cocaine involved in that specificy

case, the Second Circuit upheld the sentencing judge's impo-
1

sition of an upward departure, because it did not adequately

reflect the overall seriousness of the offense and perhaps was!

not the type of offense conduct taken into consideration of a

kind and to a degree contemplated by the telephone count

guideline.

This particular guideline has very, very'far - reaching

implications. The representatives fromthe Department of

Justice commented this morningin the contextof mandatory

minimum sentences, for example, that such sentenes do impact

in a very substantial way upon the plea process.

The telephone count is the only narcotics offense

not presently.geared to the drug quantity table and, as such,

serves, in our view, as a safety valve for application to

relatively low culpability offenders or offendersperipherally'

involved in narcotics transactions, whose level of account-

ability should not be measured by the amount of drugs involvedr

because even given the adjustments contemplated bypthe role

and acceptancesections, - such persons would not, consistent
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with the sentencing principles enunciated in Mistrettaand the

Sentencing Reform Act,'be adequately held accountable, they
i

will be held too > accountable.

In short, it is our position thatthis proposed'

amendment was instituted in large measure simply inresponse

to"one isolated court decision. And while it is my under-

- standing that in the past several days the Third Circuit

reached a similar holding,vthat was subsequent to the publica -

tion in the Federal Register of the notice of proposed rule -

making.

The telephone count mustbepreserved in its current

form as front - line practitioners, as representativesof an

association comprised of approximately15,000 criminal defense

lawyers practicing criminal law,in Federal courts in every

State in theunited States, we mustbe able to have some

flexibility in order to avoid a complete breakdown inthe plea

bargaining process.

I am not suggesting that the.maintenance of the

present system for telephone.count dispositions wouldbein -

consistentwith the Commission'sown standards on plea agree -

ments, so long as the offense adequate reflects the overall

seriousness of the relevant conduct. And in many situationsi
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particularly with respect to low culpability offenders, the

telephone count would do that.

Becauseof the inability to respond in a substantive

way on the merits to each of the proposed guideline amendments)

we havesimply submitted preliminary written statements to the

Commission today. We do, however, contemplate filingearly

,next week a comprehensive statement in writinganalyzing each

particular proposed amendment.

I would also like to echo at this time some of the

concerns expressed earlier with respect to the prison impact

statements. I believe that there*was a comment from the bench

before indicating that the Commission may not have up- to - date

information with respect.to current prison population and

capacity.

AS a defense attorney, I routinely receive this in -

formation on a weekly basis, breaking down the population not

only system - wide, but by institution,and this is available

from the Bureau of Prisons.on a weekly basis.

I also feel that Mr. Block's comments with,respect

to a crime impact statement is also particularlyimportant. On

the general subject of impact statements, we feel, in addition,

that a judicial impact statement may be indicated to assess
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the effect of the guidelines on the case management of each

District Court, as well as each United States Court of Appealsi

In short, thereare a number of amendments which we

feel the Commission lacks sufficient.data at this time to pass

judgment on.

One thing - that I would like to mention before clos -
~

,ing, though, is Amendment No. 268, dealing with substantial

,assistance. We feel that the guideline section 5(k)(1.1)

should be preserved. Ultimately, through legislative changes,

we feel that sentencing judges should have the ability sua

sponte to reward cooperation, because too much discretion in

this regard is now vested in the Department of Justice under

3553(e) and Rule 35(b). And while mandamus proceedings might

be initiated to compel a United States Attorney toperform a

duty owedwhen the offender otherwise qualifies in all material

respects for a cooperation departure, thereis no real remedy

authorized under law, under the legislation and under the

guidelines, and we feel that the Commission should be sensitive

to that.

In conclusion, the current issue of the Federal

Sentencing Reporter contains written comments by Members of

the Commission, including Ms. Caruthers, Judge McKinnon and
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,others, manifesting a consensus that before changes in the -

guidelines are made,theremust be a thorough deliberative

process.

We are also aware of theAugust 22, 1988 letter from

Judge Wilkins to Senator Nunn, referenced by Mr. Buffone

earlier today, and we support the Commission's position for I

Congress to scrutinize the appropriateness of utilizing manda -

tory minimum sentences, particularly in view of the expressed

congressional preference for a body of experts, the Sentencing

Commission, to develop sentencing policy. And I feel in this

regardthat the mandatory minimum legislation undermines the

function of the Commission and the Commission's ability to

exercise discretion over.actualsentences to be imposed would

be furthered through morexstronger efforts on the Hill to

sensitize Congress, particularly through the sunset provision

proposed by the Chairman, toreview their policies on mandatory

minimums, so that any mandatdryminimum sentence is consistent

with the overallsentencing scheme contemplated by this body

of.experts.

We deeply appreciate theopportunityto appear and

your invitation for such, and we would be pleased to - entertain

any questions that the Commissionmay have at this time.
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Thank you.

CHAIRMAN WILKINS: Thank you very much.

Mr. Wallace, do you have any - comments to make at

this time?

MR. WALLACE = I would like to add one additional

issue that sweeps through several of the guideline amendments.

It is the question of punishing peoplefor a crime other than

the one of which they were convicted. It getsto the question

of real offense sentencing versus charge of convictionwsen-

tencing. It crops up invAmendment No. 118, regarding mail

fraud,Amendment No. 110, multi - count conspiracies, Amendment

,NO. 112, conspiracies where reasonably foreseeable acts of

others are to be imputed to the offender, Amendment No. 140,

regardingimpersonating a Federal officer for the purpose of

facilitating some other offense, and the telephone count that

Benson was referring to earlier.

This notion ofpunishing people for offenses that

they intended to facilitateor contemplated as the results of

a conspiracy,<a multi - count conspiracy, isiappealing, perhaps,

in order to cut off.the avenue of plea bargaining as an escape

valve or as.a way of circumventing the guideline process,

rather, charge bargaining is more what the Commission is'
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,

thinking about.

But it does not take into consideration the necessity

of that safety valve and the appropriateness of it. There is

a reason that Congress created a telephone count, as distinct
1

from the underlying distribution counts, and there is a reasoni

that conspiracies and attempts and other offenses are treated

separatelyin the statute than the underlying offenses, and
,

the congressional intent appears to be that they should be

treatedless severely, because the underlying offense was not

directly accomplished and the U.S. Attorney, if they canestab1

lish that the underlying offense was accomplished,.is free to

charge and prove that.

To give properreflection, proper recognition to the

difference in these offenses and not to punish them as if
theyl

were the same as the underlying offense is necessary to faciliq

tate the plea bargaining, upon which the entire criminal

justice system relied, and withoutwhich it would break down

and strangle on the extra cases going to trial.

It is also essential, in order to put the government

to its proper criminal burden of proof and not to have people

suffering additional punishments of evidence proved only bya

preponderance of the vidence.
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So, we would urgelyou to take this into.considera -

tion throughout the guideline amendment process, whether the

telephone drug count or any other time thisicrops up. We

notice the Congress is similarly susceptible to this attitude.
[

They passed the BiFulco amendment in the Drug Abuse Act,

saying that conspiracies and attempts shall be punished as if

the underlying offense had been committed,'and that includes

mandatory minimums.

But we think that both Congress and the Commission

needs to pay particular attention to this problem and the

severe ramifications that it would have, particularly in the

area of plea bargaining.

Thank you.

CHAIRMAN WILKINS: Thank you very much.

Questions from my left, Judge Breyer?

COMMISSIONER BREYER: I am curious about I could

not agree with you more about the need for detailed numerical

study before making significant changes in any ofthese numbe:

and indeed the Commission has to last - for 20 or 30 years, 50

years, not for 1 or 2, and we can't make'changes on the basis

of anecdotes, and particular groups being overlysensitive or

very sensitive to one point of view orvanother, indeed your
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group or any other group.

Iwould be interested in what you think of what I

think here are two exceptions, where the data was fairly well

looked into. One - is thebank robbery and the other is the

career offender. I felt the staff in this instance looked into.

the matter very thoroughly and really*quite - well. "The data has

only been recently put out, but that is because they spent a

lot of time doing it. They used not only theprison impact

statement, and my impression is still that - our prison impact "

model, which was developed with the,Bureau ofprisons with

people at MIT, is as good a model as anyone is likely to find.

So, I would be surprised and I would like to know if any*ofv

the other Commissioners or the staff or anyone says it isn't

up to date. I would think it was up to date, and that we

realize that.

Then you state in your written testimony, you stated,

in respect to the career"offender or the changes that appear

to result in longer guideline sentences, and'that isn't true.

The changes that were put out for career offenders are de-

signed to do the opposite. Maybe in some instances they are

longer, in others they are shorter, but whether they are

longer or shorter is*beside the point.
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What thedata shows is that in bank robbery, which

is a fairly good segment oftheFederal prison population,

people in column 6 are getting sentences for unarmed robbery

that averaged around 5 years real time, 5 to 6 years real timer

The career offender provisions raise that.to between 17 and 222

years. That was an increase of, say, a - factor of 4. Armed

robbery in column 6 still had an average .maybe,it is too

low, but the average past experience was 5 or 6 years, and thei

career offenderraised it maybe 22 to 27 years real time. ,

Well, those were enormous changes and we,had receiv -

ed complaint,not just from offenders but from prosecutorsas

well and judges, that*some of thatwas not rational, and it

wasvin light of that that the staff really looked into the
1

numbers and came'up with rather detailed numbers about what

was.going on in bank robbery and"they primarily confirmed that

our bank robberyguidelines were onaverage, based on past

practice, but that past practice was rationalized in a variety!

of ways, and these changes reflect that data.

SO,,I would be quite interested in what you think

about that.

,MR. RENDIN0: Well, we clearly applaud the Commis-

sionfor undertaking an empirical study based on past numericaL
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referencesin these two categories, and noone questions, event

members of the bench bar, theneed to adequately hold serious

and violent offenders adequately accountable to society for

commission oftheir offenses;

However, at least as - of this date and I believethat!
the data only became available relatively recently, we have

not had the opportunity to.assess that data ourselves but, of

course, relyingon your - representation that it was thorough

,and exhaustive, we hopethat the data will.validate the pro-

posal.

COMMISSIONER BREYER: I don't know, it is what it is

and it is put so that other people can look atit and make

any comments.

MR. RENDINO: On.the other"hand, with respect to

both categories, for example, we arenot insensitive to the "

concern thatyou expressed earlier, Your'Honor, with respect

to a 70- year - o1d offender who is largely incapacitated by

definition, perhaps even medically incapacitated, =which might

render that person legally or functionally incapacitated, a

legitimate sentencing objective, according to Mistretta,why

shouldn't we make bed space available - for the other offenders

coming in, rather than warehousing?'
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We would also appreciate having access to the prison}
impact data so.that we would be in a position toassure our

constituency as to the Validity or, if we perceive by consultai
-tion with our experts, invalidity of the assumptions by which

the guidelines are being amended.

Was there a question that I left unanswered there?

CHAIRMAN WILKINS: I think you covered prettyvwell

most if it.

Any other questions? Commissioner Nagel?

COMMISSIONER NAGEL: No, I just wantedto thank you

again, especially Scott -- I know that you come a long way

for always being responsive to our requests for being here with

comments and suggestions. It is very helpful.

MR. WALLACE: It is our pleasure and we appreciate

it .

CHAIRMAN WILKINS: Commissioner Block?

COMMISSIONER BLOCK = I just wanted to clear up any

misinterpretation that might flow from my request to Mr.

Dennis for additional information. You can restassured that

the Commission has the prison capacity information. The

request was simply to get the out - year funding for the'buildin

program and theprojected building program. Thequestion was
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really to anticipate what the capacity might look like a number

of years fromnow. It is nota question about the incident

capacity.

MR..WALLACE: In clarification of our position, as

well, we have supported the Bureau of Prisonsin their re-

quests for additional construction funds, because,'in addition;

to serving as Vice Chair of the Sentencing Committee, I*am also

co- chair of the Prisoners' Rightscommittee. We feel that

through construction, the conditions of confinement for our !

clients will be largely ameliorated with the construction of

additional facilities, and we feel that systemically - there is

an acute need - for more institutions. We are not part of the

prison moratorium movement,although we, of course, promote

the preference of alternatives, including home detention,

discretionary electronic monitoring, et cetera. We want

prisoners to be housed in adequate and decent facilities,

which can only be accomplished through additional construction;

and we have"consistently supported the Bureau in that regard.

COMMISSIONER BLOCK: I just wanted to clear up any

misinterpretation of whether we did have accurate capacity

information.

'Thank you.
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CHAIRMAN WILKINS: Commissioner Caruthers?

COMMISSIONER CARUTHERS: I would just say that you -

are on target in your perception that the process is extremely.

important as we go,about our work. I think there can't be

emphasized too much.

I agree further with your rationale that it was the -

congressional intent that process be important and, of course,
]

they established that intent through their deliberation and

determining that the Commission would befull - time, so I think

that is an accurate perception.

Beyond that, I simply would say that we appreciate

your group's continuous input in our work, and I think that you

said that.there would be some specific recommendations.coming

in and I look forward to that.

Thank you.

MR. WALLACE: Thank you.

CHAIRMAN WILKINS: 'Again, thank you both.

MR. WALLACE: Thank you, Judge.

CHAIRMAN WILKINS = Our next two witnesses, Mr. Derek

J. Vanderschaaf, Deputy Inspector General, Department of

Defense, and accompanying him is Mr. Morris Silverstein, who

is the Assistant IG for Criminal Investigation, Policy&
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Oversight.

We are delighted to seeyou both and we welcome youri

oral comments and, of course, your written comments will be

made a part of this permanent record.

MR. VANDERSCHAAF: Thank you, Judge Wilkins. I am

happy to be here and I will try as best I can to express the

Department of Defense Inspector General's viewpointvon the

matters that you have before you, and particularly address

some aspects of these proposed amendments that are under cone

sideration.

Let me state right up frontthat I don't purport to

have any special or specific expertise in this business of

determining appropriate.punishments, but we have from time to

time commented to > officials in the Department and to United

States Attorneys with respect to certain categories of frauds

where we have had.difficultiesfin achieving what weconsider

to be appropriate punishments.

The Office of Inspector General in the Department of!
Defense was established in late 1982, and Congress vested us

with overall responsibility for creating and implementing

policy and guidance for conductingoversight over matters of

fraud, waste, and abuse within the Department of Defense.
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The conduct of criminal investigations by our office;

is a relatively small portioniof our work,,but it is a very

important portion. By far, the largest amount of oureffort

goes into audit and inspection functions of the programs;

functions, activities and the management responses and manage -

ment actions of officials in theDepartment of - Defense.

But we have a special situation in DOD where we havei

four major criminal investigative organizations, and Ihave !

with me today Mr. Morris Silverstein,who serves as an

Assistant Inspector General to develop policy and provide -

oversight to those various four criminalinvestigative organ -

izations.

Now, from the very start,of our organization, we have

focusedon procurement fraud,.because thatis where we felt the

problems were, where the big money was, and so forth. I can -

go back in my memory of history and some research that goes

back to the end of World War -II, and between World War II and -

mid- 1980, there was not a single conviction of a major defense

contractor for fraud.

Since the mid- 1980's, we have 17 of the top 100

defense contractors convicted, several on'more thanone occa-

sion, and I want to tell the Commission that the dollar amounts
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involved in these convictions has increased substantially.

Some of the dollar amounts have grown rather large. A recent :

conviction involving the Sunstrand Corporation involved some

$115 million, so those kinds of frauds have greatly exceeded

the current limitation, the currenttotal $5 million limita -

tion in theguidelines.

Now,in matters involving defense procurement - fraud,

we focus in three areas primarily and place apriority on

them. The number one priority is on what we call product - sub-

stitution. We also place priority on mischarging, which is

the charging of labor or materials or other aspects from one

contract and moving the cost to another contract, or charging.

the Department of Defense for commercial work on one of its

contracts.

We also focus on defective pricing, which is in fact

providing the Department of Defensewith cost or pricing data

that is inaccurate in order to improve one'sprofit position

on a fixed - price contract.

But number one and first and most important to us

is product substitution, and let me divide that into three or

four categories where we look there. We are talking about

false testing, failure to test products,defective products.
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and substitution of products.

Now, false testingisobviouslyself - explanatory,

somebody tests the product, it*doesn't meet and certifies that

it does meet the specifications and ships the product anyway.

Failure totest, again, is simply the tests are not conducted

even though the Department has paid to have the.tests completed.

Defective products are products which do not meet

the standards required by the contract and therefore are prob -

ably non- conforming or otherwise will fail, either catastrophic

failure orrmore likely resultin premature failure and expenses

to the Department from that aspect. This is a critical problem

and one that is very difficult to separate criminal - activity

from justthe problems of manufacturing items to specifica -

tions.

Finally,we have substitution of products, which

includes simplyproviding us with a product other than the one

that was specified in the contract, substituting metals or

substituting any kind of item for the one in the contract.

Now, these product substitution categories over

interrelate. When someone cheats the Department of Defense in

one of these areas, they have a tendency to do it in a number

of areas. For example, the government may request original
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equipment from the original equipment manufacturer and a -

foreign manufacturer counterfeit will show up on our shelves l

that didn't have any testing at all, either. As I say, they

get mixed together.

.Now, in 1988 alone, the four Defense criminal in -

vestigative organizations, with Department of Justice assis -

tance, of course, obtained 679 convictions inthese areas that,

I just spoke to, and we recovered some $445 million in fines,

restitutions, penalties, civil recoveries, settlements and so

forth, and thoseamounts and those convictions apply to large

contractors and small contractors.

Principally, what I am here to try to discuss with

you this morning is our interest in Amendment No. 119 of the

amendments that you have proposed. This is direct fallout

from the Major Fraud Act which was enacted by Congress last

year.

The.proposed legisiationprovided for anadditional

2 years incarceration for matters covered by the Major Fraud

Act,"where conscious or wreckless risk of serious personal

injuryresults from the fraud." The applicability, however,

is limited to contracts of over a million dollars, and we

believe that that applicability should apply, irregardless of



O

O

O

O

l

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

1 3 7

the dollar level of the contract involved.

Establishing a dollar damage or a dollar threshold .

in defective pricing and'cost mischarging, that makes a lot

of sense. But when you try to put a dollar figure on product

substitution cases, you have a lot of difficulty in doing it.

We simply are unable to do so, and we will get into the

problems where those difficulties come. They are largely

built around latent defects and inability to determine when a .

part will fail, cost to identify the parts, cost to remove the

parts from a weapons system, and so forth and, of course, such

parts,if they are in fact defective, can cause catastrophic

malfunctions and have in some occasions apparentlydone so nowl

We believe it isvimperative that all sentencing in

product substitution cases, where thereis a'risk of serious

injury was created, that'the guidelinesvprovide for incarcer -

ation, even if monetary loss to the government has not been

proven. It is generally difficult, as I just said,to prove

such losses. For example, in some casesthe replacement

failure of the individual part may be a measure of the loss.

Well, in others it may bethe larger component made ineffec -

tive by the defective part. In*other cases, the loss may be

the cost identified to get the component out of the major
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component which it is a part of.

Defense.

We conclude that few of the sample cases involve.

sentences of significant'deterrent value., We further concluded

that the montary penalties were also > generally not significant

in these cases, and the sentencing patternthat resulted from

these 15;cases was as follows:

Now, we do the product substitution review of cases

that have been around between 1985 and 1987. This review en-

compassed cases that involved high dollar losses. There were

15 cases involved, - and we felt these cases had a serious impact

on readiness or.mission requirements within the Department of

Those.receiving a minimum of 18 months or more were

3; 4 were 12 to 18 months; 1 was 6 to 12months; 6 were in

the category of 1 day to 6 months; and there was no incarcer -

ation in 9 of these cases.v

Now, the courts have taken I think relatively

lenient sentences were handed down in many of these cases,

because I guess of the,white collar nature of the crime. The

defendants were shown to be pillars of their community,.the

courts were told that the contractor found it necessaryrto

commit the*improper conduct to stay in business, the jobs in
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the community would be hurt if the contractor had tested the

equipment properly and found that it didn't work and there -

fore.had to lose it or lost money and had gone out of businessi

for failure to produce.

Other times, the courts were told that the product

substitution was of no great - consequence, in other words, the

Departmentcouldn't provethat the part was not working, even

though it had not been tested,as required. So, under those

circumstances, we did not do that well, in my opinion, in ob-

taining appropriate sentences.

Now, since - this time, welhave worked with the United

States Attorneys around thecountry, we havetried to develop

better sentencing memoranda, and the Department has attempted

to provide the United States Attorneys with information on the

damages resulting from these cases, and I think the situation

'hasimproved considerably.

Overall, through the entire period, September '82 to

February of,'89, about 53 percent of those convictedfof pro -

duct substitution have been incarcerated.

In conclusion, we*would urge thatyou adopt the

amendment to the guidelines as you have printed it here, and

*send a clear message of zero tolerance on product substitution.
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We thinkthat will work toimprove the quality of the materials

which the government relies on in.the defense of ourcountry. .

I will try to answer your questions and'take up any

other matters you desire to pursue along this line. Thank you.

CHAIRMAN WILKINS: Thank you very much.

Mr. Silverstein, do you intend to make remarks?

MR. SILVERSTEIN: I would just reiterate what Mr.

Vanderschaaf has said.

CHAIRMAN WILKINS: Good. We are glad to have you

both.

Are there any questions from myright? Commissioner

Block?

COMMISSIONER BLOCK: Just a question about these 15

cases. As I understand it, you looked at 15cases from 'bS to

'87, and the screen for that was either a large dollar loss or

whenthe product substitution had a serious impacton readi -

ness.

MR. VANDERSCHAAF: That is correct, sir.

COMMISSIONER BLOCK: Now, it is a very small number

of - cases; Usually, we havetried tohave more numerous cases

to write special -provisions for, but here we have a special

case, we have a congressional directive and we are trying to
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deal with that in a sensible way.

So, let's take the small number of cases. If you

look at one side of the screen, that*isjust serious impact on

readiness, are those the cases that most of the time get in -

carceration? Is it the dollar value that is being devalued in

these '85 - 87 cases, or is it a mix?

MR. VANDERSCHAAF: I think it is -a mix and I think

principally it is when we can show that there is potential

harm, physical harm to individuals if the part had in fact

failed before or was likely to fail and cause harm.i I think

that is what getsincarceration inthese cases, more than the

dollar loss or the impact on readiness. I think people tend

to relate this to a product that is liable to hurt someone.

I will give youan example. We had a fire hose that

was used aboard- ship, the nozzle part. You know what a fire

hose is, it takes two or three good strong men tohold one of

these fire hoses in place and put it on a fire. As soon as

you turned this particular one on,,the manufacturer had sub-

stituted a product in it, the ball inside of the nozzle came

loose and you were unable to turn it off. Well, if you drop

a fire hose and it starts swinging all over the deck and it

is loose, it is liable to cause personal injury. When that
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sentence.

In other cases, where you have an electronic part

that is not tested,it is placed in hundreds of items, youare

not even sure where it is placed in total, and yet you,can't

point to any specific danger or harm to anyone, you are less

likely to have a jail*sentence handed down.

MR. SILVERSTEIN: In regard tothe number of cases

in connection with this hearing, we basically looked at all

the product substitution convictions by the Defense Criminal

Investigative Service since theywere formed in 1983, and

there wereabout 136. Now, this coveredbothsignificant

product substitutioncases thatwere referred to inour prior

testimony and some that were of a lessor nature. Ofthe 136,

we found that there was no incarceration in 56 cases, that

only approximately 48 of those individuals incarcerated got

more than 2 years in termsof real time, not suspended sen-

tences or incarceration.

One of the things that concerns us is that dealing

*with courts in trying toestablish victim impact to the

Departmentof Defense is very difficult in some instances to

show that actual harm occurred, because we caught it ahead of
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time and in fact we are glad we caught it ahead of time and in

Someways that lessens the sentences that are going to be given

out because the harm didn't occur, so"therefore our problem is

in the*deterrent aspect of the sentenceto other people in

similarsituations. It is much more so in,this type of case,

where the dollar amounts are difficult to prove and the crim-

inal fines may or may not make a difference than in the ac-

counting contract fraud case.

COMMISSIONER BLOCK = Your judgment, though, is that

the adjustment suggusted suggested is helpful in that regard?

Will the adjustment that was > suggested be helpful in that re -

gard, or are you going to have the same problems again when

you don't have a high demonstratedrisk or an actual occurrence

of -harm?

MR. VANDERSCHAAF: Well, we in the Department had to

do a better job of demonstrating the risk and I think we have

done that. We have alerted the - entire system that we have got

to support the UnitedstatesAttorneys when they press these

cases, plus this additionpthat you are proposing here will be

helpful.

COMMISSIONER BLOCK = Would a rectification cost in -

clusion in the loss be helpful? I mean one way to judge the
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seriousness is how much is spent on

MR. VANDERSCHAAF: Sometimesthe losses are so tre -

mendous that I don't think you ,first of all, I don't know

how we would add those up, and you would never be able to re -

cover. Many of the companies are far, fartoo small to even

beginto

COMMISSIONER BLOCK: In the scale of penalties, we

can't handle this in enough time, but one way to handle the

loss<may be to try to scale the penalties to include not only

the most obvious loss, some accounting profit loss, but what

itcosts you to remedy the product substitution, it might

help*with this*problem of

MR.VANDERSCHAAF: It might.

MR. SILVERSTEIN: In regard to that, in the prior

comments regarding the organizational sentencing sanctions, we

recommended in estimatingthe loss would not only include the

actual dollar loss on the - contract, but the lossof seeking

out discovering, removing the parts, the loss due to.the test -
~

ing of the parts, loss due"toin fact putting the new parts

back in.

COMMISSIONER BLOCK: You see, it might be helpful

here in setting a metric or setting the offense level on.it,
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since the defense levelsare driven inlarge part by dollar

loss and that might be a way.in this context of also dealing

with the dangerousness of product substitution.

MR. VANDERSCHAAF: I would agree with you completely?

on some of our others, as.Morris calls them, accounting - type

*fraud, that there is agreat tie - in between the dollars and.

the kinds of*sentences one*ought to hand out. You know, you

don't lose a war or a battleor something because somebody

overcharges youfor a product,but if you have got a product

out there that doesn't work, that can have a real impact and

effect, and I don't know how you put that

COMMISSIONER BLOCK: No, I am not suggesting that.

I am suggesting in fact that;you use the dollars to get a

better manager of the risk of harm, where it is difficult

I mean a two- level adjustment.

MR. VANDERSCHAAF: Okay.

COMMISSIONER BLOCK = In part, that is not enough,

but one of the ways to get at this istoincludevthe rectifi-

cation costs in setting the base offense level.

MR. VANDERSCHAAF: If in fact.

COMMISSIONER BLOCK = I am not saying that the dollar

of the accounting loss is the important part.
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MR. VANDERSCHAAF: If - in fact we can establish the

rectification costs.

COMMISSIONER BLOCK: I am not saying that is,major,

but it is something maybe we should think about.

CHAIRMAN WILKINS: Commissioner Caruthers?

COMMISSIONER CARUTHERS: Just a comment'that I am

very concerned about this arealand - therefore appreciate your :

testimony. After studying your testimony, perhaps I would like

to contact you and have you respond to some concerns,but I

won't bother to do that now,.because it would be a matter of

great detail. But'thank you for your testimony in this area.

MR. VANDERSCHAAF: Thank you.

CHAIRMAN WILKINS: Commissioner Nagel, any questions?

COMMISSIONER NAGEL: No. Thank you. I appreciate

your testimony.

CHAIRMAN WILKINS: Thank you very much.

MR. VANDERSCHAAF:

.CHAIRMAN WILKINS =

that went into your written

Catherine England

is a representative of Cato

Good afternoon.

Thank you.

We appreciate the obvious effort

testimonyas well. Thank you.

is our next witness. Ms. England

Institute.
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MS. ENGLAND: Good afternoon. I would like to again

thank you for giving me the opportunity to comment today on

the question you raised, should there be a higher offense

level for fraud involvinga federally chartered or insured

financial institution.

yesterday

statement

readable,

First, I need to apologize, however. I discovered

that there was a typographical error in my written

and it made a couple of the paragraphsalmost un-

so I have a corrected"version for the record and for

anyone interested.

CHAIRMAN WILKINS: Thank you.

MS. ENGLAND: In think aboutthis question, you know;

it occurred to me that if you had asked the question in any

kind of normal period of time, if we know what a normal period

of time is, - it probably wouldn't have even been brought to my

attention.

But with a $100 billiondeficitfacing the savings

and loan industry and coppled with President Bush's request

for more Justice Department money to pursue fraud within the

industry, this seems to become partof the'"never again"

promise for the financial institutions industry.

My bottom line, the > point I would like to make today
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is that, to the extent that reviewing the penalties for fraud

at federally insured savings and loans and other federally in -

sured institutions, is an attempt to address the savings and

loan problem, it probably will not lead to.the desired*results.

The $100 billion deficit we face today, in my view, was not a

failure of the legal system, it was a failure ofthe regula -

tory system, and I think that there is some confusion about

that.

So,one of my purposes is to urge you or to urge you

to urge Congress to first clearly define what we mean bylfraud

at federally insured financial institutions. - There is certain -

ly some confusion among financial institution managers now and

perhaps evenamong regulators in the way that the use of the

word "fraud" is.being used,the charges of fraud are being,

levied in the press and by regulators.

Certainly, there is a feeling that, you know, with

$100 billion in losses in thfsindustry, we couldn't have lost

it all legally, and that is the frustration I think that is

out there among taxpayers as well as regulators and Congress.

There must be some way to recoup these huge deficits through

the legal system and thereby relieve taxpayersof the burden

that is facing them.
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But as I explained in my written statement, the vast

majority of the lossesamong the hundreds of insolvent insti - !

tutions were generally incurred through investment decisions

that were acceptable from a regulatory point of view. Many

thrift managers are certainly guilty of incompetence and a lack

of financial sophistication, but whether theiryactions should

be viewed as criminal from a'legal point of view is another

question and one that I think deserves some attention.

I generally spend my time studying the incentive:

structures created by different regulatory environments, as

opposed to concentrating on the legal environment, but regula -

lion is only aismall part ofthe larger rules of the game that

we talk about under which our.economic system works. Another

vital element is clearly the legal structure, the definitions

of criminal activities, the likelihood of being caught, and

the penalties for those criminalactivities. Thus, I view

criminal definitions andpenalties as having two purposes. One

is retributionand punishment, butgthe other is deterrence.

The way in which we define the rules of the game de-

termine who will participate and how they willbehave and what

decisions they will make. This is true in everything from

.more simple criminal activities we think about, about whether
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institution management issues.

15 0
,

to insider trading and financial

My concern with financial institution managers con-

cerned is not only with the individuals whose institutions are

already decapitalized and who areawaiting buyers or liquida -

tion, though sense of equity would lead me to argue that we

should counteract the current witch hunt among the journalism,

the press in some cases, by recognizing that most of these

managers did play by the rules asthey perceived them.

My concern is also for the message we are sending

existing and potentialdepository managersiby basing loosely -

worded charges of fraud on an ex post evaluation performance,

and that seems to be what is going on in a lot of cases, that

if the investment decisions didnlt work out, then we start

asking questions about whether fraud was involved.

If managers are constrained on the one hand by

Federal regulatory authorities and what they can do and even

when they.can close their institutions,Fand then.face charges

of fraud if their efforts prove unsuccessful, we will find it

Vdifficult to attract the kind of managerial talent needed to

steer but financial institutions through increasingly compe -

titive and potentiall volatile conditions in the future.
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As I noted in my written statement, a well - function -
i'

ing market based economy, of course, must punish fraud, but

poor financial performance, incompetence orfa lack of finan -

cial sophistication generally are not the elements of crimin -

ally fraudulent behavior. Managers placed in an untenable.

situation by a flawed regulatory system should not then have

to face ex post judgments by parties attempting to deflect

criticisms from themselves.

In the effort to identify the villain, I think we

have to look at certainly there were probably causes of fraud

that did occur, but we also need - to lookat thebroad regula -

tory system and notjust to the private sector.

I would be glad to answer any questions. Thank you.

CHAIRMAN WILKINS: Thank you very much.

Judge Breyer?

COMMISSIONER BREYER: Thank you. I see your point.

CHAIRMAN WILKINS: Commissioner Nagel?

COMMISSIONER NAGEL: Thank you. Iread your testi -

mony and it was quite interesting.

'CHAIRMAN WILKINS:.Any questions to my right?

Commissioner Caruthers or Commissioner Block?

COMMISSIONER BLOCK: I just have a short clarifying
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question. I noticed several weeks ago a report by the
Generall

Accounting Office that fraud was predominant or at leastit

was common in a number of cases that they had looked at, it

was a relatively large number of cases. ,How do you reconcile

that with you

MS. ENGLAND: With my position?

COMMISSIONER BLOCK = Yes, the point that there isn't

a lot of fraud out there?

MS. ENGLAND: Well, I think it goes back to how we

define fraud. I wasn't involved in the GAO study, of course,

but my understanding from talking to people within the industry

and from the regulatory agencies is that there is not a clear

legal definition of fraud for financial managers in these

cases, that we usually look to intent in their making invest -

ment decisions, and there is a great deal of misunderstanding

inthe way that some of the new productsare being offered.

For example, onespecific'example is direct invest -

ments, and there is a lot of gray areas and the tendency now

is to look at those as to raise questions about fraud in

those. One specific example, for example, is directinvest -

ments in real estate and providing thelending to build new

office buildings, particularly in Texas, there has been a
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particular problem there.

Lending to build new buildings and taking an equity

Vposition to protect the institution, which was a new power

granted in the 1980's to some of these institutions that were

finding themselves underwater, construction loans generally

the lending takes place 3 to 5 years before the institution

begins to get any money back on it. In fact, there isan '

initial loan to start theconstruction and then an reevaluation

a couple of years into it for improvements and things.

Now, there can be an argument made sometimes, you

know, part of the depository institutions is very close ties

to the business community, that is why we have decentralized

depository institutions. .What happened in Texas, of course,

is that'a lot of office buildings were put into construction

and in 2 or 3 yearslater, when the decisions were made'whether

we lent to finish up this building to provide the improvements,

real estate values had fallen.substantially. Now, the deposi -

tory institution manager faces a decision, does he go ahead

and make those loans to finish the building or does he take

his losses now.

Many of them went ahead and made the loans and hoped

that the real estate markets would bounce.back and they didn't
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You know, if he has a close business tie with theguy who is

doing the construction work, was his decision to - go ahead and

make the loans, some ofthose are decisions.are beingclooked

at bordering on fraud. It seems to me what I am suggesting is

that business decisionsishould be and if that had worked

out, there is an admission that if that had worked out, if

real estate values had rebounded and those loans had been re - !

paid, rather thanbeing losses and the Federal Government

taking over millions of square feet of office space in Texas,

it wouldn't have been looked at asfraud, it would have been

looked at as a shrewd business decision.

And that is partrof the problem here, is there is a

lotof unquestionable decision, there is real concern about

the fiduciary responsibilities certainly of those investment

decisions, but the ex post factor is playing, apparently from

what I have been able to gather, is playing into the decisions

to call it*fraud or not. IfTit succeeded, it would have been

a good business decision, going ahead to,support those build -

ings. Since it didn't succeed, now we start looking at the

business ties between.the builder and the

COMMISSIONER BLOCK =
- Let me just'follow that up for

a minute here, and that is, as Iinterpret your comments, if
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we are looking at rising the fraud levels especially for

financial institutions as reaction to the predominance of thati
activity in the financial world, - that might be misplaced,

point one.

MS. ENGLAND: Well, I don't have any problem with

charging managers who abscond with funds or if they use the

funds from federally insured deposits to line their own pockets

or buildtheir own houses or those kinds'of things,placing

severe penalties on them.

I think that the gray area we are in now is that a

lot of new activities were allowed to these institutions, when

it didn't work out then questions were raised, and wejust

need a clearer definition to make it work.

COMMISSIONER BLOCK: Help me with what is the down-

side of raising the penalties for that sub- class economic act

of someone.

MS. ENGLAND: Well{ as long as there is a clear

definition going in, I don'tsee a lot of downvside and I

wouldn't suggest thatwe should raise the penalties. Aslong

as it is clear that you make a decision, whether it works out

or it doesn't work out, when you make a decision you know what

kind of legal ground you are on, are youlmaking a legal



l

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

1 5 6

.investment decision as a manager.

If we leave.some of the ambiguity that is currently

being used, we don't know how it is going to play -out in the

courts, obviously, because a lot of these cases are just now

being brought to trial, so they have been charged by the

regulators but it has not been determined yet in court. But

if we do leave the ambiguity in the law and raise thepenalty,

it seems to me that the down-side is then it will then affect

the way financial institutions are managed, in the sense of

to provide for a dyanmic economic, financial institutions have

to be able'to make certain decisions about when'to invest and

when not to invest. That is important in providing investment

capital to new firms.

If we leave managers with uncertainty about whether

they are going to be chargedwith fraud later, then I think

that we will see a lot less of the kinds of funding that banks

and savings and loans are particularly in a place to do,'and

that is to lesser knownrisks. It is easy to*get someone to

fund IBM or GM, but Joe's Pizza Parlor down the street or

somebody's business they are trying to start, use aTbusiness

relationship they have had before to start a new business in

their garage, there.needs to be clear guidelines I think if
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we are going to allow directvinvestments for savings and loansi

in business in building office buildings, then we should have

some guidelines about it, otherwisewe just won't see the

kinds of lending that we want depository institutions to make.l

COMMISSIONER BLOCK: I just wanted to crystallize

the point that since we have only control over the guidelines

for sentencing and nothing to do really with assessment of

liability, so if I interpret your comments, given the fuzzi -

ness in this area, raising the penalties is likely to have

a disincentive effect throughout the economy?

MS. ENGLISH = Right, > is likely to have disincentives

COMMISSIONER BLOCK: Thank you.

CHAIRMAN WILKINS= Thank you very much,Ms. England.

MS. ENGLISH = Thank you.

CHAIRMAN WILKINS: As amazing as it mayvseem, this

hearing is running on time, so we will recess now and reconvene
N,

effects, rather than move the system. As I stated, I don't

think -- 'you know, if the penalties were much higher 10 years

ago, I don't think we would have seen a lot of difference in

the losses that we are suffering today,.so I am trying to

suggest that it is not again, it is not a legal system

failure that we are seeing, ftis more a regulatory failure.
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promptly at 1%30. At 1:30, our lead - off witnesses will be

Judges Warren Urbom and Vincent Broderick, Dan Freed and -

Marie Caspar on deck, so we will see all of you at 1:30.

Thank you very - much. We stand in recess.

[ Whereupon, at 12:30 p.m., a recess was taken, to

reconvene at 1:30 p.m., the same day. ]
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AFTERNOON SESSION

CHAIRMAN WILKINS: The Commission will beinorder. '

Distinguished.Judges, Judges Warren Urbom and

Vincent Broderick, come around. We are glad to see you at the

witness table. We all know, and I amisure many of you, that

Judge Urbom has been using home detention very successfully

and I guess began one of the first real experimentalprograms

with this some three or four years ago,'i guess, wasn't it,

Judge?

JUDGE URBOM: Yes, sir.

CHAIRMAN WILKINS: And you.communicated with the

Commission in - avery extensive letter outlining your experi -

ence and we appreciate your appearance and testimony today.

Also, Judge Broderick is a member of the Probation

and Criminal Law Committee, - and is representing that committee

today. Judge Broderick, we are delighted to haveyou as well,

sir.

JUDGE BRODERICK: Thank you.

CHAIRMAN WILKINS: We will be glad to hear from you.

JUDGE URBOM: Judge Wilkins and Memberstof the Com-

mission, I am glad to be here so you could hearme.

I began with the view a few years ago that there was
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some kind of place for something other - than ordinary probation

or ordinary imprisonment. My first opportunity to impose home!

confinement or, as it was then called,house arrest came in

1982 when a series of contracting bid riggers, highway con=

tractor bid riggers came before me, a little struggling group

that was trying to get going in - Lincoln, Nebraska, called the
l

Nebraska Commission for Sentencing Alternatives proposed home

confinement. I rejected itout of hand then, because these

people wereifairly prominent persons in their home community,
I

in Lincoln, where I was, and it seemed to me that the last

thing they needed was to stay at home. Their homes were nice

and I don't have any opposition to nice homes, but it seemed

tome thathome confinement for them did not offer anything

that the sentencing goals and I believe in all the goals

that are set out in the statute was reaching for.

So, I thought what they needed was some brashness.

I caused all them to go to jail, I caused them to do substan -

tial community service, confined community service,,so that

they were confined some place other than jail for a substan

tial period of time, followed by a lot of community service,

plus a large financial obligation toward community service.

Then, a few years later, in 1986, I was confronted
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with a young man who was a petty thief, he had stolen a

bicycle and word got around that hewanted tosell it for food;

stamps, so a Service Serviceman got some food stampsand

bought his bicycle from him for $250 worth of food stamps.

When it came before me, the proposal wasthat house

arrest or community confinementor - home confinement mightbe

a reasonable alternative. .After investigating the situation,

including what his home situation was, all his attitudes, it

seemed to me to fit, so I experimentedwith it on him.

He was a young man whohad a job. It was a job -thatl
lasted from about 4:00 o'clock on Saturday night until 1:00

o'clock Sunday morning, and that is.the only job he had and

he said he was quite content with it andthat was good enough

for him.

It.seemed to me what.heneeded, he had not only his

own livelihood to try to take care of, but he had child sup-

port which was due, and it seemed to me what he needed - was an
!

organized'life, some way toput his life together so that he

,had some self - discipline and some responsibility for his

obligations, and I thought home confinement had an opportunity.

to do.that, so I required him to live at home with his father,

which for him was a pretty.traumatic kind of,experience. In
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my own judgment, he would havefelt Very much at home in jail.

I think he would have fit nicely, he,would have"taken to it'

like fish to water, and it is doubtful that it would have done
~

anything for him except perhaps give him some'new ways to get

into mischief.

We put him onhome confinement, and then I.offered
I

him the option that he would have to beat home for 30 days,

be inside the house all thetime night and day, except when .

he was out learning how tofind a job. I required him to

attend a training program for learning how to work and find a

job, and he could go help get his GED. Atthose periods of

time, he didn't have to be in his house, but allithe rest of

the time he did.

Then I said, in addition to that, when you are

through your 30 days, you will have to spend another 100 days

inside your house, unless you get a full - time job, if you

work 40 hours a week, you don't have to be in the house any

time at all.

He did get a job,.he did get a full - time job. He

finished his probation time satisfactorily, and theilast I

heard about him he still was working and was doing reasonably

well.
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That experience gave me enough courage to try itsome -

more when a group of drugpersons came before me for sentencing.. !

They were user- dealers. None of them had made any money to

speak of from their operations, they sold drugs for the pur -

pose of - getting the drugs,for'themselves, as far as I could

tell they earned nomoney. They were cooperative people,

eager and willing to cooperate with theauthoritiesvwith re -

gard to what they knew about the drug business in Nebraska,

and were people who had made a commitment of their own to have

drug treatment.

That proved successful, too, andi was pleased with

the result of.that. A few.months later in 1986, I wascon -

fronted with a proposition that the facilities in.Lincoln,

Nebraska for putting people in jail were very limited, because

the local we have no Federal community center in Lincoln

or close - by, it is only a jail contract situation, and they

were getting full of their own people and so were declining

in some instances to take Federal people-

It seems to me that an alternative that I had to try

there among these people who were of the highest risk level

than - the ones I had before, would belhome confinement, - so I

took the chance of putting themin home confinement for a very

(
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substantial periods of time and since that timevhave used home

confinement on a selected basis. I think when I wrote to you

a year ago, I saidhad put 50 on home confinement, and that

number is up now,rbut not radically. I suppose it may have

.reached the 60 level by now.

They have been instances where they have alwaysbeen

people who are willing to cooperate with the authorities. I

have had one or two people who were reluctant to do that and

so I was reluctant to use home confinement, but offered them

I delayed in an instance or two sentencing so that they

could think about it some more and*ultimately theydecided

they would rather cooperate than go to prison. They didand

home confinement was the result.

We have not used electronic monitoring, not because

of a matter of commitment, but as a matter of what we thought

necessity. We did not have enough people on home confinement

atany given time to make electronic monitoring economically

feasible.

Ourprogram has been one where we have sought to

make it self - sustaining, that is, wevwant the defendant to pay

the costs of home confinement. What we have done is have a

retired Deputy United States Marshal be the monitor. He then
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calls'on these people by telephone atall irregular times, he !

visits,them in their home, he visits them in their place of

work or wherever they are supposed tobe, because I require

each person to become involved in makingup his or her program

forhome confinement, what are you going to do with this home

confinement other than stay at home.

So, I set out the times when theydon't have to be

in their house, when they are working, when they are taking

drug treatment, when they are taking counseling for some other

reason, goingto the - doctor, and that is about all. All the

rest of the time they have to be at home.

They also have to make outa schedule a week in ad-

vance of exactly where they are going to be, - whom they are

goingto see and why they are going to be there,then at the

end of the week they have to make out anothersheet that tells

exactly where they have been, when they were there, whom they

saw while they were there. The monitor, of course, then cross

checks that with the monitor's own information as to where the

person has been and why and whom they haveseen;

We have not foundeso far anyone who has not been

able to afford the monitor. He charges very little, $100 to

$150 a month for what he does. We insist that they have a job.
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If they don't have"ajob, we help them get a job, that is,

the defendant. Thus far, that has worked all right. We have

anunderstanding that if the person cannot afford this monitor}

then the monitoring will be done by a probation officer with -

out any charge to the defendant. That is why we have been

able to find opportunity for the person to make enough money

where hecan be self - supporting, plus supporting the monitor
I

for that period of.time he is on house arrest.

We'have followedthe housearrest program with a

period of usually intensive community service, and one of the

values we have had in all of this is the enlistment of other

people's help. It is not just a matter of the probation of-

ficer trying to keep track of or even the monitor trying to

keep track of the person, but engagement of the other people

who live in the house. A spouse may be wonderfully helpful

in the monitoring of the person, a child may be, a father in

one instance. Whoever lives'inthe house, > if that person is

enthusiastic, we can gainconsiderable help.

We also get help from the police department and the

sheriff's office. They are persons who have bought - into the

program and are eager -to help. We let.them know who is on

home confinement, where they are.supposed to be when, and they
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assist in the monitoring. So, we have been able, without

electronic monitoring, to do what I think is an adequate job

of supervision.

The experience has been that my insistehce is

that theyvfollow closely and tightly the restrictions I put

on them, on the home confinement, and lecture them clearly

that if they do not, they are telling me they don't buy that,

that they would rather be in prison and I am quite willing to

accommodate them. I pull nopunshes about that when they

violate, the result almost always is imprisonment, although I

,have backed away on an<occasion or two, depending upon the -

circumstances. But I want the word to be out that I am very

serious about their following exactly the conditions that I

put upon them, and the'times that they can andcannot be away

from home.

We have I don't know exactly how many, I think

in the communication I made with youa year ago I said we had

50 persons on it at one time or another.' There had been6 at

that time who had been revoked on probation because of viola -

tions during the homeiconfinement, and 6 that have committed

violations after release from home confinement but still on

intensive supervision, and that made about 24 percent of the
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people whom I had put on home confinement who at one time or

another had been revoked. I am.sure that the*statistics are

approximately the same now. We continue to get some viola -

tions and I expect that and want it.tobe that ifthe person

violates, he or she understand that I am serious in saying

that I consider you, I have always considered you a risky

product and if you cannot perform on house arrest and home

confinement, then I am quite willing.to see that you are put

someplace else.

I think that is a brief description of our program.

I am hopeful that home confinement cancontinue to be seen as

a viable option to imprisonment. I think it can beused in

that context, I think it.can be used in pre- release, pretrial

situations. I think that is simply a weapon or an option that'

the Federal Judge needs in order.to fulfill all of the requirei

ments and the rules of sentencing. It - needs to be simply an

opportunity for judges to function.

In my judgment, the window through which we operate

ought to be expanded somewhat so that our opportunity for

using it asan option will be increased beyond where it is

now. It should not be opened wide, but it should be increased

some beyond where it is now.
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CHAIRMAN WILKINS: Thank you very much.

JudgeBroderick, would it be your preference to de- .

liver your remarks now and take questions jointly, or not?

JUDGE BRODERICK: That is fine.

CHAIRMAN WILKINS: All right, so why don't we hear

from you =

JUDGE.BRODERICK: Thank you very much, ladies and

gentlemen of the Commission for this opportunity to appear

here. Iam, as the Chairman said, speaking on behalf of Judge

Becker, who:is head of the Judicial Conference Committee on

Criminal Law and the Administration of Probation. He regrets

that he is - not -here. He will be submitting a statement with

respect to all of the various matters,.except home confinement,

so I will confine what I have to say to thesubject of home

confinement.

It is my opinionand Judge Becker's opinion and the

opinion I believe of most of the members of the"criminal Law

and Probation Administration Committee that home confinement

is a sentencing option which should be available, and there

are various reasons for this.

One reason and I think this is perhaps the reason

that our Committee got interested inthesubject in the first
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place ;is;thevmatter of - availableprison space. "We had a

meeting sometime ago with at least two of the Members of the

Commission and prison authorities and probation people in

which there was a discussion of projections of what impact - the}

Sentencing Commission's guidelines will have, and I believe

that Commission Block suggested that the impact was not going

to really be felt until 1991 orV1992. Well, that means itis

here today, because if we areplanning forthe future and in

way contracting on behalf of the United States Government,

that contracting for 1991 and 1992 should be going on now.

There has been .and I know everyone on this Com-

mission is familiar with it an experiment, a joint experi -

ment between theBureau of Prisonsand the Probation Depart -

mentand the Parole Commission on early release and on the user

of home confinement, with monitoring, with electronic monitor -

ing with respect to that early release. This isan experiment

that has been going on for some time and it will continue for

some time.

But if anyone on this Commission has.any question

about the punitive aspects*ofhome confinement, I would sug-

gest very strongly that theyshould inspect and look into this

experiment in Florida and the experiment in the Central
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We, the members of the Judicial Conference Committeei;

are very much of the opinion that home confinement is puni -

live. I think what we have just heard about Nebraska rein -

forces that. We don't have statistics, of course. We are

dealing.mostly with anecdotal information, but that information

is quite persuasive,that there are many,many people who

would prefer to serve time in a communityconfinement, rather

than under strictly supervised home confinement.

We believe that permitting home confinement as an

alternative to a limited segment of possible prison sentences

will be an extremely useful alternative sanction to be avail -

able, and it will certainly be an alternative that in the'

long run is - going to be an economic one. It*is muchless ex-

pensive to supervise someone on home confinement than to have

that same person either in a full prison or in a camp prison

or in a community facility. 'SO expense is one consideration.

Another consideration, of course, is that Congress

- has spoken to this area and Congress hasfsaid that home con=

finement should be a sanction, with or without elctronic

monitoring, but only as an alternative to prison. Now, that

provision of the 1988 Act, I think it is section 7305, does
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seem tome directly conflicts with the present requirements of

the guidelines whichdo not permit home confinement to be an

alternative to prison. I say alternative to prison. VI do

want to stress that we are not talking about an alternative

to Lewisburg or an alternative toAtlanta. We are talking

about an alternative to community centers and we are talking

about an alternative on the low- end of the sentencing guide -

line range.

Professor DanielFreed is going to be testifying

before you -this afternoon,vand he has I believe unless he

has changed it since yesterday some very specific language

to suggest in ways of amendments to the present provisions -of

the guidelines on home confinement, and the language that he

suggests seems to me is veryadequate to handle the situation

aslit should be handled.

What he is suggesting, what he willbe suggesting

is going to make it possible'for the Sentencing Commission to

oversee this area while the judges are operating in this area.

Now,*Nebraska has gone all out. .The experiments in Florida

and in California have certainly indicated the utility of home

- confinement at the least end of the.process, and I see no

reason why it should not be'equally applicable at the front
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end.

So far as what crimes it will be applicable to, I

would.suggest that the very process of confining it to the

lower end of the sentencing range is going to be an effective

control, and that three or four yearsfrom now, when there has?

been sufficient data with respect to the use and the effec -

tiveness or the lack of effectiveness of home confinement,

then perhaps the Commission will wantto be more.specific in

those areas.

At the present time, I do not believe that there

should be a specific with respect to crimesvthat it will or

will not be applicable to. I think that Federal Judges do  !

have a certain amount of balanced judgment with respect to the

types of crimes and criminals that home confinement will not

be helpful with respect to, and that that matter could be left!

at large.

I think I should also say that a week ago, at a

meeting at our board of judges in the Southern District - of New

York, I told the judges that I was coming down here to speak

and that the thrust of my talk was to urge that home confine -
l

ment under the guidelines be permitted as an alternative to

imprisonment. It was also agreed, unless Iheard to the
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contrary, that could be expressed asthe sense of the judges

of the Southern District. One judge does not agree. He does
,

not believe in home confinement, otherwise I believe what I

have said does express the sense of the judges in the Southerne

District of New York, and I think the Members of the Commission

know that the Eastern District of New York, to whom we in the

Southern District do not talk, have gone pretty.far down this

road and the judges there are quite enthusiastic about it.

Thank you.

CHAIRMAN WILKINS: Thank you very much, Judges. I

amsure all of us agree with you that we should, and I know

we will, respond to the new and recent changes in the statute

regarding home confinement.

Did I get the sense, eitherJudge,that wealthy in -

dividuals are hard to quality for homedetention?

JUDGEURBOM:I have - not found any so far, but that

doesn't mean there won't be.

CHAIRMAN WILKINS: Well, I.just wondered'if'that is

something we ought to write into thevguidelines. That is so

hard to do, you know. Maybe we need to rely upon the good

judgment ofthe sentencing judge in selecting the appropriate

home confinement or intermittent confinement or community
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confinement alternatives that would be available, if we change!

it .

JUDGE URBOM: Ithinkwe would haveto - leave that roi

the discretion of the judges.

CHAIRMAN WILKINS: What is thelongest time you can

reasonably put someone on home detention?

JUDGE URBOM: The longest I have put anybody on is

a year, Ibelieve, but I am not stuck with the idea that that

is the maximum, but that isthe highest I remember.

CHAIRMAN WILKINS: Would you both suggest a one- for -

one tradeoff confinement to'home detention, one day for one

day, or some*other ratio?

JUDGE URBOM: 'My own judgment is it varies with the
7

situation. You can't say it is a one to one'or three toone

or something else. I suppose my own view of it is there not

be a less than one to one and not be more than three to one,

say.

CHAIRMANWILKINS: Well, I guess under the guideline

arrangement a judge could fashion some type of ratio, but

JUDGE BRODERICK = I would urge very strongly that, at

least initially, and until you have,had a chance to study the

data that comes in in the next two or three years, that it
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should be on a one to one ratio. Now, that is the ratio that

presently is in terms of community confinement.

CHAIRMAN WILKINS: Well, the guidelines would give

some flexibility, a judge could give 3 months intermittent

confinement, but in the same guideline range he could very

,likely give 4 or 5.months home detention, soyou could work

that out.

Let me ask for questions on my left. Judge Breyer?

COMMISSIONER BREYER: There was a Rand study, I

don't know if you have seen it, therewas a Rand study a

couple of years ago on alternatives, and one of the things

that they mentioned with respect to community confinement and

home confinement was a concern I don't know if it was

demonstrated or simply impressionistic, but after a certain

number of months, people on home confinement just got fed up

and walked out, even if they knew they were going to get

caught, they would go do it. They just said I have,had enough

of this, and that was a conern that was flagged as a reason

for not having home confinementbeyond,a certain period of

months. I think it might have said this is my memory and

I may be wrong maybe 6 months or 7'months or 8 months or

somewhere in there. I wonder if you have any view about that?
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The door is there and you might just*get.fed up and sayi am

going to walk out, I know I will get caught but I don't care.

JUDGE BRODERICK: I think, Judge Breyer, that is one

of the reasons why home confinement is punitive, because'there

are no jail doors. The man or the woman who under home con -
!

finement has to discipline himself and it is very tough to do

this.

COMMISSIONER BREYER: DO you think there is a periodi

of months from your experience, after which it becomes riskier

to impose?

JUDGE BRODERICK: Well, I can't speak from myex-

perience,because I have not had that experience,.but I do

think that the maximum that you would be dealing with under

the.guidelines as we are suggesting they beamended would be

no more than a year.

JUDGEURBOM: I think home confinement is very puni -

tive. I have had people reject it because it was too hard.

I think that how long a person can reasonably be there depends

upon the circumstances, because if the person hasvto be there

24 hours a day and never leaves, it.doesn't take very long

before he might reach the point that you mention. If the

person is going to work on a full - time job, then it canbe
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substantially longer, because the person doesn't spend all

thatmuch timehuddled in his or her*house, so the time that

a person is given some relieffrom that, just as a jail, I

am sure aprison which gives no work- release, for instance,

is quite a different experiencefrom the person in a jail or

prison where he can get work- release. So, I think the relief

from it depends and makes a difference on how longthe person

can be there without going out of his mind. So, that has to

be fashioned I don't think there you can say it can't be

more than this or this, because Ithink the circumstances de-

termine it.

I think I have used two,maybe three where a year

was involved and they finished their year and I didn't hear

from either the monitor or the probation officer that these

people were about to walk out. They finished their time. It

wasn't easy, but they finished it.

COMMISSIONER BREYER: Thank you.

CHAIRMAN WILKINS: Commissioner Nagel?

COMMISSIONER NAGEL: Judge Broderick, you know, at

your urging I did go and look:at the Florida program and was

persuaded tohave a viewother than which I started, because

it was soimpressive, so I support yourvurgingof everyone
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doing the same.

I guess one question I have for both of you is that

my perception of the Florida program and its success was in

part based on the electronic monitoring, the job requirement

and the random drug testing, as well as the intensive super -

vision of the officer, and the question is and maybe

Professor Freed will address this when he gives his testimony

how dowe write that into the statute and how many of those

or is it a period do we know anything about howit works

when we don't have that kind of either electronic.monitoring

or physical,intensive supervision,and the job.requirement

and the Florida program is much like the one you described,

you either work or there isn'tan opportunity to do many other

things unless he earned itover a period of time, and that is

what the detainees articulated as their reason for thinking

it was constraining and punitive, especially in comparison to

the communityconfinement. So, would you suggest we write

that in? Wouldyou suggest isit feasible to make elec -

tronic monitoring or intensive probation a condition, can the.

system absorb that right,now? What is your view?

JUDGE BRODERICK: Commissioner Nagel, I think that

it should not be mandatory that there be electronic monitoring.
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I think the test of experience speaks Very loudlyto the con -

trary. ,There are various areas of consideration with respect

to possible differences between the Floridaand California

experience, on.the one hand, and the experiences that we will
~

have with home confinement at the threshold,rather than

COMMISSIONER NAGEL: Back in.

JUDGE BRODERICK: - the exit. One consideration is'

the very punitive nature of the handling of any violations.

Anyone who violated in Florida is out of the program, and that

was absolute.

Now, you are going to have'600 judges making the de-

- cision, rather'than having the prison authorities in Florida

making the decision, youare always going to.have the judges

making the decision and that isgoing to be I think a problem.

The 600 judges.not always think alike, and certainly one

aspect of the Florida - california,programs that has been very

important andi think this was also an aspect of the

Nebraska program and that is that the rules are very strict

for them or you're out.

What Professor Freed is also suggesting = that will

address this, he I am paraphrasing what I think he will

say, what he is saying in effect is we don't.have'data and we
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need data and the source - of the data should be the judges who

do the sentencing. You should know why they use home confine -

ment, what their experience has been with the homeconfine-

ment, what reasons they said they had for putting particular

people into it andfor not putting people into it, and then

eventually when it gets on track will be coming to the Com-

mission and in two or three hences you can see.ifyou need

something more definitive than the way of providing this.

JUDGE URBOM: It is my judgment that the principal

value of home confinement is in causing there to be put to -

gether an organized most of these people have - not had

organized lives, they are leose ends, andvthey need some kind

of structure, but it needs to be self - imposed structure in

order for them to turn themselves around; I = think they ought

to take on the job of self - discipline and self - responsibility,

be responsible for themselves and learn how to.discipline

themselves, which is very unproductive in the prison setting,

I think. It is hard enough to learn at home, but it seems to

be easier there or more likely to be accomplished there than

some place else.

I think they need the watchfulness of somebody.

There is drug testing always avaiable. I think there needs to
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be a reasonable search and seizure for drugs or alcohol, so

that - any given time a probation officer can require that and

Violations result if they are found with it. Electronic

monitoring is.not necessary and I think is certainly not a

difficulty either.

COMMISSIONER NAGEL: Thank > you.

CHAIRMAN WILKINS: Commissioner Caruthers?

COMMISSIONER.CARUTHERS: Concerning the Nebraska

experience; could you elaborate a littlebit on the typeof

offenses and offenders that you saw in the program?

JUDGE URBOM: Yes. I sentenced - thetpeople who come

before me, obviously, and so I don't much pick and choose what

kind of people they are going to be. When they come beforei

me, then I decide this is.a person who is a good choice for

that or not. Most of the people who come before me since

1986, when I first began using that,have been drug offenders,

that is because thoseare most of the people who come.

The other kind of people we got a fair sprinkling of

are people who are guilty of embezzlement, farmers who make

false statements to banks in order to get loans or get an ex-

tension of a loan, which I have not found to be susceptible -

to this type of sentencing. Most of the*ones I have put on
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home confinement have been - drug offenders; They have been of

the = same category I mentioned earlier, that is, user- dealers,

not high+level dealers who have made their living on this, butt

the people who sell drugs in orderto get drugs and use them-
t

selves. They have to be people in my judgment who are willing
]

to lay their souls - bare, by that I mean willing to say I

commit myself to a drug - free society. It may not mean I am-

going to tell everyone I know about it to the authorities to

help rid societyof this plague;secondly, they have to be

willing to.lay*themselves on3the linefor getting rid of the

drugs in their own lives. They have to be willing to go into

treatment, whatever kind of treatment.it takes, long - term,

short - term,whatever itis, they have to be ready to do that.

I also require that they;be an intimate partof the

pulling together of their program, their plan. That is a part

of this self - discipline and responsibility that I think is

necessary; I can't justimpose it onthem and expect them to

lap it up. They have to be a part of the planning effort, to

be personally involved, not just their attorney, personally

involved to pull the program together and carryit out.

COMMISSIONER CARUTHERS: I think since the program

is.strict, you would of course have the violations, I would
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call them technical violations.To what extent did you ex-

perience problems with the offenders committing new offenses,

as compared to.the technical violations?

JUDGE URBOM: Excuse me, I am not sure I heardyou.

COMMISSIONER CARUTHERS: To what*extent did you

experience the participants committingnew offenses,as com-

pared to the technical violations?And,i would.expect that

to be high, because of the strictness of the program.

JUDGE URBOM: Very rarely do theycommit other

crimes. I don't knowvthat I have had more than maybe two or

three I doubt that many - -- violations because ofthe crime,

another violation like they use drugs. That is a typical one.

They come up with a dirty urine ortheyhave used

COMMISSIONER CARUTHERS: I consider that success

when the violations aredue to technical problems,that shows

the program is successful.

JUDGE URBOM: It has been my judgment,that istrue.'

I have been strict even aboutthat, though. One of the things,

isthat they not use drugs or that is a violation of their

probation, whether it is a crime or not.

COMMISSIONER CARUTHERS: Thank you very much.

JUDGE URBOM: We have not seen any substantial
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incidence of crime, but there have been other violations.

COMMISSIONER CARUTHERS: So, even though you.are

handling, as you say, people who come before'you,you have had

a pretty good.group if you have had a low numberof people who

commit new offenses, so youhavenTt been doing too badly in

terms of your selections.
I

JUDGE URBOM: I have been very pleased with that

fact. That remains true to today, but of course things may be

different tomorrow. But as of now,,we have success and the

success is measured by new crimes.

COMMISSIONERCARUTHERS: I wouldn't measure it in

that manner., Thank you.

CHAIRMAN WILKINS = CommissionerBlock?

COMMISSIONER BLOCK: I just want to follow up on

Judge Wilkins' comment.

JUDGE BRODERICK: Commissioner Block, may I just add

something to that answer?

COMMISSIONER BLOCK: All right.

JUDGE BRODERICK: We do have some statistics from

the pilot programs at the half - way mark.that may not directly

be responsive but may be helpful. There were 152 people who

had been in the programs as of the half -way mark, and 72 were
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actively being monitored at the half - way mark, 80 hadbeen

discharged. Now, of those 80, 57 had completed the program

and had gone on out into the - world, and 23 had been revoked -  1

and had been revoked for violations of some sort. One was a

domestic disturbance, there were 3 curfew restrictions that

were.violated, and 2 failed to show up for work they were

scheduled to show up on, and17 committed drug violations.

COMMISSIONER CARUTHERS: Thank you.

COMMISSIONER BLOCK: I just had:a short question

about restricting the applicability of home confinement. You

mentioned something, Judge Urbom,.that bothered me > somewhat

and that.was that if the offender had a nice residence you

were reluctant to use it. - AS you know,we are bound in our.

guidelines and policy statements,not.to let socioeconomic

status influencethe outcomes, and I take -that in both di -
.

rections, you know, it operates both up and back-

I am wondering what the argument reallyis against

using home confinement for "white collar" offenders.

JUDGE URBOM: There is no argument against using the

white collar people. It depends upon the particular defendant,

in my judgment, as to what his or her crime is, therefore what

the appropriate sentence is to address all of the people who
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need to be addressed as well as theifactors that need tobe

addressed, factors that we know ofthat are set out underthe '

guidelines.in the statute. People alsoare a consideration,

and we have to address the defendant and we address the

defendant's family, and we have to address the Victimand the

victim's family, people who read theheadlines in the news -

papers, all of that. We have to address the other people who

may even attempt to do this same kind of - thing, who may or may

not getvthe word by wordTof mouth or whatever.

What I am saying is we have got to address those

people if wewant to think of society accepting our judgments

about what kind.of sentences we are giving, and wehave.to

address all of thosepeople, in my judgment, in the data. I

think that, given the particular person who is I had the

opportunity to sentence people who have nice houses and were

not.disqualified just because they had nice houses, because I -

can see no relationship between what they need and what other

people perceive they need and being confined to the home.

What was needed, in my judgment, was a short - term of imprison -

ment for shock value from the people going to jail, that

scared them, that affected them. I had aconference with each

one of them after it was over, I sentenced each one and after
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it was over, the probation.finished or whatever, they came in

and we had a conference.

What they needed and I affirmed this by my.con=

versation with them was the shock value of being in jail.

Secondly, they needed to have a sense of giving back to their

community. They had to get ridof this guilt, express their

guilt, express their regret at having been involved in this

kind'of thing by giving to the community, and that is what

they did. I couldn't seeing that being atvhome addedanything

to that and that the idea of other people thinking, well, all

they are doing is sitting in this niceplush home, it would

reduce the opportunity forthe public to accept it as the

sentencing alternative;

I don't think that rich people ought to be disquali -

- fied fromany,kind of sentence, but I think that in particular

circumstances, the defendant involved, the circumstances of

the crime, and the economic situation inwhich they find.them -

selves may speak to what kind of sentence they need.

COMMISSIONER BLOCK: Thank you.

CHAIRMAN WILKINS = Thank you very much.

JUDGE BRODERICK: May I just add something to that?

CHAIRMAN WILKINS: Yes, sir, Judge Broderick.
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JUDGE BRODERICK = I think the public perception is

important, for two reasons. One is that public acceptance of

the fairness of sentencing is important; and the second is the
~

deterrent effect. I think a bad name was given to home deten -
;

tion by the young fellow who was confined to a $1,000 a month

chalet in Hawaii. This is something that can be easily

handled. Home detention can be in a community facility. If

the home is too palatial - to warrant punishment by confinement

to the home, they can be confined elsewhere.

CHAIRMAN - WILKINS: Thank - you very much, Judges. I

am confident that your testimony

JUDGE URBOM: May I add one other features. I thinki

the people in the homealso make a difference in that sense,

what their attitude about all of it is.

CHAIRMAN WILKINS: Thank you very much.

JUDGE URBOMS Judge Wilkins,i mentioned to you

earlier, but I want to say id all of you, I have here a video- i

tape that I am going to let you have, ifayou want it. It was
I

made by a television station in Omaha with respectto its news!

program that it ran three nightsin segments onlits news

program of Nebraska's home confinement program,and our pro-

bation officers are going to Phoenix for a recent Conference
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of the Chief Probation Officers and added to that by each of

the probation officers telling their evaluation of the.program}

and"they also asked the monitor to'do.the same thing and the l

Chief of Police of Linsoln. They all have their little say

on the tape and I am glad to leave it with you if you would

like to have it.

CHAIRMAN WILKINS: *Judge, thank you. I know we will}

all be interested in seeing that. If you would take it with
~

you I see our General Counsel, John Steers there, and he

will take charge of it, so we wonFt misplace it; Thank you

very much.

Our next witnesses are ProfessorDanFreed and Marie

Caspar. We.have long been the beneficiary of Professor Dan

Freed's expertise and his counsel. Since we*know what

Professor Freed's testimony will include, we will only hear

from Ms. Caspar.

[ Laughter. ]

Professor Freed?

MR. FREED: Mr..chairman and Members of the Commis-

sion, we very much appreciate the opportunity to be here today.

I have delivered toieach of you too late for you to have

read it in advance, nevertheless you have it before you - - the
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statement that we prepared, and what.i plan to do now is go

through very briefly a summary of the amendments that we

propose and.some'observations about the policy process that

has brought home confinement.before the Commission today.

Before I begin, though, I would like to introduce

Marie Caspar, a second- year student in the law school and

working this year on home confinement and has donesome fas -

cinating field research in interviews with judges, probation

officers, and offenders who havebeen subject to this, and I

am delighted to have her answer the hardquestions that you

have, and Iwill take the easy ones.

When the Commission issued its guidelines originally,

itauthorized home confinement, home detention, as a condition

of probation, but it forbad the use of home confinement as a

substitute for imprisonment. The act of Congress in the fall

of 1988 requires you now to reconsider that decision.

The two years that have intervened since your first

guideline have been years in which a tremendous amount of

very valuable information about this sanction has come into

the public domain. You have heard some very significant testi -

mony today, not'only about the shared consensus in the Southern

District of New York that judges would like to try this,but



you haveheard from the chief architect of home confinement

in the Federal system, Judge Urbom,*talking about how it works.

And I must say from reading a number of the transcripts of

sentencing hearings beforeJudge Urbom and a lot of the orders

and procedures that are,used in that district, that nobody

could doubt the punitiveness and severity, as well as con-

structive nature of this sanction as administered in the,

United States District Court for the District of Nebraska.

But there are other sources of public information

that make this sanction important to consider today. There

are the two pilot projects runby the Parole Commission that

have already been referred to. There is this wonderful mono-

graph put out by the Federal Judicial Center, entitled "Home

Confinement: An Evolvingsanction in the Federal Criminal

Justice System," which details in extensive and illuminating

details the problems and the accomplishments of home confine - £

ment and the issues that remain to be resolved.

In additionto that; the Federal Courts in the

EasternDistrict of New York, the District"ofconnecticut, the

District of Columbia, the Eastern District of Wisconsin, and

the District of Arizona are among Federal Courts,which have

imposed home confinement asva direct sentence, rather than as

191
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a back- end.form of release.

There is an important Rand study mentioned by Judge

Breyer which talks abouthome confinement on a national basis.

There have been a number of articles in Federal Probation

that give interesting details about the use of home confine -

ment in the States, and it is significant to see the number - of'
,!

States which have been using this sanction over a period of

years and the large volume of cases that have already been

subject to home"confinement; Florida is probably the leader.

Florida's statute allows home confinementto be imposed as a

direct sentence, notueven a condition of probation, on any

felonyoffender other than one charged with a capitalcrime.

So, in terms of seriousness, Florida, a State with serious

crime problems, serious prison problems, has seen this as a

very large volume*credible sanction to use.

The most.dramatic revelation of the use of homecon-

finement by a Federal District Judge prior to today's appear-

ance by Judge Urbom is found in the decision of Chief Judge

Jack Weinstein in the Eastern District of New York, in 1985,

in the case of United States -v.Murphy, reported at 108 FRD

437, spelling out why the Judge imposed.a 2-year sentence on a

woman charged in a serious financial - fraud and obstruction of



O

O

O

0

O

1

2

3

4

5

6

7

8

9

10

ll

12

13

14

15

16

17

18

19

20

21

22

193

justice case, and spelling.out the details on which the sanc -

tion would beadministered. *It is a wonderful set of guide -

lines for anyone wanting tosee the application of this sanc-

tion in asingle case.

From all of this information that has come out,

mostly in the time sinceyour initial guidelines, it is hard

to avoid the conclusion that the time has come to authorize

home confinement as a prison substitute on a limited basis,

and in our statement wespell out the manner in which we think

the Commission can limit the"use of home confinement in a way

that is fair and usable to the judiciary.

There are three components of that amendment. The

first is to amend Guideline 5(f)(5.2) which now permits home

detention - to be used only as a condition of probation, and

add the words "but only as an alternative toincarceration in

accord with a schedule of substitute punishments"in Guideline

5(c)(2;1).

The second amendment is to change 5(c)(2.1).so as to

add home confinement as a sanction every place where community

confinement appears, and this includes adding it to the

schedule of substitute punishments, so that home confinement

counts day for day with prison confinement.
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Finally, we recommend that in each place in your

guidelines where the term "home detention" appears, you changei

it to "home confinement,? for the reasons spelled out in de-

tail in theFederal Judicial Center monograph and summarized

in our testimony.

In addition to these amendments and this has al -

ready been referred to by Judge Broderick we list a number

of questions that we think the Commission should put in com-

mentary to the new guidelines, that ask judges to respond in

detail to information about the crime,.the offender, and the

appropriateness of this sanction being used in the particular

case. We have a lot of detailed.questions, and undoubtedly

others can add more to them,.but we thinkthat reports by

judgeson their individual home confinement cases that respond

to these questions will mean that you may have dozens, perhaps

hundreds of cases that are described in the kind of detail

that Judge Weinstein went into in the Marie Murphy case, and

would give a rich data base to the Commission when it considers

a year or two down the line whether there is a need for furthe:

guidance.

Before I close,i would like to just take a moment l
to,contrast the manner in which this issue comes before the



O

1

2

3

4

5

6

7

8

9

10

ll

12

13

14

15

16

17

18

19

20

21

22

19 5

Commission today - With the concern expressed by some witnesses

this morning about the,adequacy ofwhat they saw as sufficient

information, systematic information as opposed toanecdotal

information, as the basis for changing guidelines, it seems to'

me that what you have here is a rich base of information in

State and Federal experience by judges, by parole commissions,

by researchers that allows you totake a modest step in ac -

cording flexibility to judges at the low- end of the guidelines

to use this sanction.

Theguideline thatyou adopt can also help judges

spell out in greater detail than they have in the past how

they arrive at a sentence so that other judges can learn and,

in the process, diminish the disparitythat has existed in the

past from sentences without reason, decisions without publi -

cations.

We think that the kind of information -requirement

that you pan put here will enable not only judges, but lawyers,

prosecutors; defense lawyers,and probation officers, tell.

them how to plan for a sentencing year, =what kind of informa -

tion to offer to judges for use in a sentencing opinion, and

in turn those decisions will help educate the public.

I hope that the process - by which you proceed to
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embracethis sanction on a limited basis will - set a precednet

for the way in which other alternative sentences might be

brought to the attention of the Commission, so that it can

try to ex pand the range of intermediate punishment that can

substitute for imprisonment, which may not be necessaryand

is so costly today.

Thank you.

CHAIRMAN WILKINS: Thank you very much.

Commissioner Block?

COMMISSIONER BLOCK: I just have a question for

Professor Freed, following up on a quick perusal of the written

testimony. I notice that your reply to our inquiryof whether

electronic monitoring ought,to be required, your reply is that

there ought to be encouragement, not required. I guess I

would like to have you expandon that, in terms of what re -

quirements - you.would put in this initial stage on the compli -
I

ance monitoring at least in this system.

MR. FREED: Why don't I let Marie answer that.

MS. CARPAR: Well,it appears from the work that we

have done that the effectiveness of a home confinement sentence

depends a lot more on the way it is monitored and the certain -

ty with which it is monitoredthanthe means used to monitor.
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As long as the offender knows from the beginning

that his movements are going to be verified and that any vio-

'lation is going to result'in swift reaction, the sentences

seem to work very well and it doesn't matter much how you do

it .

I have also'noticed in my comparisons with differ -

ent Federal Judicial Districts that the districts that are

geographically large and not dense, that the electronic

monitoring may not be very economically feasible; whereas, in

the Eastern District of New York, which is very dense, is

small, they use it very well there.

elaborate

the types

COMMISSIONER BLOCK: Thank you.

CHAIRMAN WILKINS: - Commissioner Caruthers?

COMMISSIONER CARUTHERS: Ms. Caspar, would'you

a little bit on*what you found concerning offenders,

of offenses, or various backgrounds of offenders?

MS. CASPAR: Well,'the States have used this tech -

nique with all kinds of serious offenders. Florida, for ex-

ample, which has used it onthe gamit of crimes almost, has

a fairly low revocation rate, of about 20 percent, and this

includes technical violations.

The Federal courts have been much -more cautious in
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their use to date and have used it much less, and generally oni

pretty lowelevel crimes. But the Eastern District of New Yorki
has used it on an assault case, a minor drug case, plus fraud,

embezzlement- types of cases. In Connecticut, they have used

it only on lower - level white - collar crimes.

COMMISSIONER CARUTHERS: Thank you.

CHAIRMAN WILKINS = Steve?

COMMISSIONER BREYER: I think it is a Very useful

statement. The questions particularly I think we could ask

the judges, and I hope we find out theanswers to them. Do

you haveany feelingabout thelength of time after which this

may or may not become problematic?

MR. FREED: I agree with what the Judges said earlier,

that the sanction is too new and the imagination and resource -

fulness of differentjudges and different districts is - too

wide for the Commission torestrain any of the variables at

this time.

However, if you accept the recommendation that we

made to amend - 5(c)(2.i), you will effectively be confinding

home confinement as the guideline sentence for no less than 1

month and no more than 16 months, because that is the range

that is covered by 5(c)(2.1)(c) and (c).
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It is perfectly true that judges will be able to de-
{,

part downto zero and as high as they wish if they can satisfy€ -

the statutorytest for departure, but itstrikes me that the
I

Commission did exactly the right balance as a first go- round
1

on alternative sanctions whenit limited community confinement}

and intermittent confinement in 5(c)(2.1), and I think that ist

the way you want to beginhere. Then when you see the way in

which judges use this sanction, you can make adjustments;in;

the length.

COMMISSIONER BREYER: Thank you.

CHAIRMAN WILKINS: Thank you.

MR. FREED: If I may answer,one question that was

asked of the Judges before.about thedetails of guidance'that

the Commission might want to impose over and above what is now

in the'guidelines for community confinement, it strikes me,

from examining the manuals and theinstructions put together

by United States Probation Offices in the few districts where

home confinement has been usedto some extent Wisconsin,

New York, Nebraska, places like that that these probation

officers have been.very conscientious and very detailed, and

it seems to me thatguidance ought to begin with the United

Statesprobation Service,'that local units ought to develop
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their own details of supervision and monitoring and other as - '

pects,'some of whichwis spelled out inJudge Weinstein's '

opinion.

Eventually, I think - the Probation Division of the

Administrative Office of the U.S. Courts will pull together

the best of the guidance that comesfrom local offices,and

then you will have available to the Commission something put

together by a skilled Probation Service with a national over-

view, and you and they can discuss what is necessary to put

in the Commissionguidelines. But right now I would say trust

the Probation Service.

CHAIRMAN WILKINS: Thank you. I am confident that

we will respond to the statute, Professor Freed and Ms. Caspar;

then we will monitor what we do,but we will also be seeking

ways to improve whatever we do, to seek better.solutions. In

that regard, Commissioner Caruthers is chairing a working

group in this area, and she will be working for some time, I

am sure, seeking better - solutions on home detention and home

confinement surveys, one ofthe areas under her umbrella of

research, and I am sure she will be calling upon you, with

your permission, tocontinue this dialogue.

MR. FREED: We would be pleased to work with her.
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CHAIRMAN WILKINS = Thank you very much.

Our next witness is the Acting Assistant Attorney

General, Tax Division, someone who is no stranger to,the Com-

mission as well, Mr. JamesI.K. Knapp.

Mr. Knapp, you and your colleagues are welcome at

the witness chair.

MR. KNAPP: Thank you,Mr. Chairman. It is a

pleasure to be back here before you and other Members of the

Commission again, albeit this time we are wearing a slightly

different hat.

With me today on my left is Bob Lindsey, who is

Chief of the Criminal Appeals Sectionvin the Tax Division:

also with me in thepaudience if Mike Karlan, withgthe Tax

Division;

Division ,

Counsel ' s

Glenn McAdams, with thecriminal Investigations

Internal Revenue Sevices; and Martin Clark, Chief

Office, Internal Revenue Service;

I appreciate the opportunity to address you this

afternoon regarding proposed changes in Part T of.the sentenc -

ing guidelines pertaining to tax violations. My appearance

today is intended to underscore the critical importance we

attach to effective sentencing deterrence in the overall

Federal tax law enforcementprogram which the TaxDivision and
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the IRS administer. I propose to read selectedportions of.

my prepared testimony. We have fairly lengthy prepared

testimony which we have submitted with some attached exhibits,

as well as our comments, and I hope you will consider those

in full, but I will proceed now to highlightsome key points.

Our tax system principally relies on taxpayers to

voluntarily determine their own tax liabilityand pay their

taxes on time. The IRS simply would not be able to adequately

administer the tax laws without voluntary compliance by tax -

payers. Unfortunately, there is a substantial disregard for

the principle of voluntary compliance;

Ithas been estimated that the amount"of unpaid taxes

is now more than $84 million a year. The IRS uses a variety

of methods'to encourage voluntary compliance, but criminal

prosecution is perhaps one of the most critical ones. It is

the ultimate fallback position. It is not enough for those

contemplating cheating on their taxes, however, to believe

that there is a good chance'that.they will get caught. They

must also believe that if they get caught and successfully

prosecuted, they will pay a stiff price in terms of their

ultimate penalty for non- compliance with our Nation's tax

laws. Our taxes as a whole are, what the Supreme Court has
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said is the life blood of our whole system of government, and

voluntary compliance is absolutely essential.

While paying a fine will be economically burdensome

-to some or even perhaps financially ruinous in a few extreme

situations in terms of overall deterrenteffect, we believe

prison time is the most effective deterrent sanction.

Commendably, in drafting the original guidelines

of 4 Part T, the Commissionsoughtto increasethe average

length of sentences imposed upon those convicted of tax crimes

and reduced the number of purely probationary sentences. Un- l

fortunately, however, we do not believethat this objective

may be achieved with agreat majority of tax cases.

If implemented as presently proposed, particularly -

with the amendment now deleting interest from the calculation

of the Part T taxation sentencing guidelines, that only would

not increase average sentencing length for many tax cases, but

could actually reduce the percentage of cases in which a term

of imprisonment is imposed; As shown by the chart attached to

my testimony, roughly 55 percent of convicted taxpayers in

1987 were sent to prison and I am just talking about 55

percent of those convicted under the general enforcement pro -

gram, which typically involves evasion of taxation on legal
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But if you applied the guidelines to those offenses,i

more - thanthree - quarters of thoseconvicted would have fallen

in the Level 10 or below category, that is, under a $40,000

tax loss. And if you applied the two - level adjustment for

acceptance of responsibility, that figure would goto over

90 percent.

So, while it is possible that those persons falling

in the Level 7 to 10 category could receive a prison sentence

under the guidelines, our concern and the concern of the

Internal Revenue Service is that it is far more likely that

courts would be prone to impose community confinement when

permissible. This would be a particular danger if the home

confinement option was adopted in this situation. Perception

is very important as an aspect of deterrence, and I think a

large portion of the general public would perceive thatif

the vast majority of convicted taxpayersdare.giYen community

confinement or home confinement or anything like that, that

this in effect is favoritism to the rich and this would not

serve as a strong deterrent towards compliance with the tax

,laws.

Consequently, we believe that certain changes need.
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to be made in orderto ensure that imposition of the sentence

of imprisonment is more of a certainty, at leastiif interest *

is to be withdrawn from the calculations.' In addition, we ,

believe that,some,of the Commission's proposals fail to clarify

certain key aspects of the sentencing calculus to avoid need-
'

less sentencing related litigation.

Now, we basically propose three major and a few

minor changes in our testimony, but the three major changes

are as follows = Number one, we believe that if the Commission

is determined to give up interest as.part of the tax loss

calculation, thatit should compensate for that with a one -

level increase across the board interms of the guidelines,

and we are prepared todiscuss the calculations in that in

more detail.

Secondly, we believe that there is a need to clarify

the term "tax loss" by consolidating the definition that we

believe it is possible to consolidate the definition for all

the various Title 26 offenses in one section, relabeling it

as a criminal tax deficiency and thereby excluding so - called

civil or non- goalful, non- criminal tax deficiencies from that

calculation. This.would resolve some of"the questions which

I have seen come up in conferences with the defense part.
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Finally, we think it is necessaryYto clearly specify,

that all provable criminal tax deficiencies, including those

from non - indictmentyears, including those from barred years,

may be used in determining the relevant.conduct.

Let me just briefly touch on the interest issue for

a second. The elimination of interest would produce a sub-

stantial change in the percentage of likelyincarcable cases

by decreasing defense levels by one on average. Higher risk

calculations shown by Attachment B to my testimony indicate

that for a.three - year evasion case involving a $30,000

evasion, indicted two years after the filing of the last

fraudulent return, the.amount of taxvloss is incerased by 26

percent, at an 8 percent interest rate, 33 percent ata 10

percent interest rate, and 41 percent at a 12 percent interest

rate. In reality, I think it is probably more typical that

cases are

after the

levelsin

indicted usually in three or four years sometimes,

last return is issued.v

This erosion can be offset by increasing theoffense!

the tax table by one level at all levels oftax

loss. More importantly, for all tax'offenses, this one level

across theboard increase will insure that the guidelines'

stated goal of increasing the average sentence length in tax
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cases will be realized.

I did some calculations on my own to see how this

would work out if thisiproposa1 was adopted and, assuming

that the two- leveladjustment for acceptance of responsibility

applied in most situations, what you would have, the net ef - !

fect would be an increase from roughly 7.5 percent to 13.5

percent of typical cases falling into level of 11 and above

mandatory prison category, while, correspondingly, where that

adjustment applied, would only -be a decrease from28 to 15

percent of those entitled to straight probation, that is

levels 6 or below, so the effects are not quite as drastic as

one might thinkfrom a first - blush analysis.

I would like to briefly touch on the other aspects

of my testimony. In termsof the need to redefine and clarify

the term "tax loss" by substituted, as we suggest, the term

"criminal tax deficiency," we believe that any confusion in

this regard can be eliminated and we have suggested some

language not just for the guidelineibut for the application

notes to answer some of the many specific interpretive ques-

tions that have come up regarding the types of things that

should or should not be taken into consideration, and I commend

that to your attention.
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I would like to spend just a couple of minutes fin -

ally on the third matter, which is the clarification of the

scope of relevant conduct. The Commission has proposed to, in

effect, set out a presumption that alltax violations are re-

lated and put the burden on the defendant to prove otherwise.

The problem with that is it doesn't provide any

guidance for determining what constitutes related conductbe -

tween one tax violation and another. Does that mean related

in a functional sense, in amotivational sense, in a transac -

tional sense, to juse time or type of techniques that were

used in a particular violation? There is just a whole myriad

of situations one could hypothesize where you could have a

violation separated by 5 years, one could be a deduction

violation and one could be a non- reporting of income viola -

tion all kinds of questions would arise'as to whether or

not this was related or non- related conduct;

Unless the government is prepared to litigate this

issue in every case right up to the.appellate court, I could

conceive of a situation where the government basically or

at leastadvising prosecutors in the field to say stick with

a plea of conviction, stick,with the tax.loss for that year,

forgetabout everything else.
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The need to consider prior years I think is demon-

strated, for example, by therecent case involving Lyndon

LaRouche, whofailed to -file any tax - return at all for in ex-

cess of 10 years, 12 years. Well, he could only be charged

with a conspiracy based on the last 2 or 3 years, but you can
1.

be certain when the court imposed a 15 - year sentence onhim,
I

it took intoconsideration the fact thatthis man had never

filed tax returns for at least the last 10 or 11 or 12years.

All we are asking the Commission to do is to basic -

ally allow courts to do what theypresently do and provide

some sort of.clear and specific guidance which would avoid a

lot of unnecessary litigation at both the trial and appellate

level in that respect.

I will be pleased at this time to answer any specific

questions that you have. I would just direct your attention

to the fact that we have madesome comments on the money

laundering guidelines and some.other lesser issues regarding

the tax guidelines which we hope that you will give some at -

tention to as well.

Thank you.

CHAIRMAN WILKINS = We will, = and of course your

wirtten comments will be included in the record.
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Judge Breyer, do you have any comments or questions

for Mr. Knapp?

COMMISSIONER BREYER: I congratulate youon your

new position.

MR.VKNAPP: Thank you.

COMMISSIONER BREYER: Judging from the briefs that

we get in our court, it is one ofthe finest organizations in

the United States Government. They have a very, very difficult
to me, I am continuously amazed atthe job that the Tax

Division does in this very complex area. They educate us.

MR. KNAPP: Thank you.

COMMISSIONER BREYER: SOI think it is.a very, very

finejob. I notice in the numbers here, it is a little bit

difficult you see, what we have been saying, we have been

going throughyour numbers and they seem to workout fairly

well.

If you take all the peoplewho in 1987 were not con-

fined, in each of these areas there were quite a few poeple

who got pure probation

MR. KNAPP: That's correct, even at the high levels.

COMMISSIONER BREYER: even at the high levels, so

I don't haveit exactly,'but it looks to me like about 300,



maybe 400 people out of the 924, andso nearly 50 percent got

some form"of probation. Now, once the guidelines go into ef - ;

fect, instead.of 54 percent, even if all were to plead guilty,

there only would be 20percent who would escape some form of

confinement.

MR. KNAPP: I guess that is where thedifficult

question comes in. If invfact everyonevat Levels 7 through 10

is given some.sort of meaningful, substantial confinement,

thatvwould be correct. Our concern is'that the vast majority

of the cases fall in that category, Levels 7 through 10, that

the courts whether it is because of the concern about priso

capacity or whatever or'crowded docket or whatever decide

that theyare going to put these people on the most lenient

form of community confinement, you are going to find that, in -

stead, we could turn the.statistics right around and find the

reverse occurring, with only

.COMMISSIONER BREYER: What we were trying to do
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and what you*were trying to do, because you were very much

involved is to take a lot of the people who previously got

probation to a probation and impose some confinement condition,

on the theory that some confinement wasa shock, even a short

period compared withno confinement, and Itakein your point
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that of course it depends on what confinement and howlong

and so forth, but it seems to me that > is the variation.

If we lower it to deal with interest, do you think

the way to do it would be to say, instead of monkey with the

table you see, the table has other things turning, it is

convenient to have one tablefor tax fraud and theft. If we

do that,maybe you just simply have to say one additional level

because that reflectsthe interest which would otherwise'be

too complex to calculate.

MR. KNAPP: Well, I think what we are proposing, if

the Commission is going to take interest out of the calcula -

tion, that they should substitutea one- level increase, in?.

stead of

COMMISSIONER BREYER: But youdidn't mean necessarily

monkey with the table?

MR. KNAPP: No, but what is Level 7now in terms of

dollar loss would become Level 6.

.COMMISSIONER BREYER: Level;6 would.become 7;151

that correct?

MR. KNAPP: Level 6 would become 7, yes.

CHAIRMAN WILKINS: You're right. Judge Breyer, we:

could add that one any other way, any way we could figure that.
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Now, do you advocatethat we do away with interest?
.

MR. KNAPP: If you do that,i think

CHAIRMAN WILKINS: Weshould leave it aloneif that
~

works all right. I thought wewere having trouble calculatingi

interest in the field.

MR. KNAPP: The problem I see with it, you could

calculate it all right with a computer or whatever,the service

or something, once you get to a certain amount. The problem, :

I see two basic problems withthe interest calculation. Number

one, it does put a premium on coming up with a specific tax

loss, because that in turn meanspyou aregoing to need a

specific amount over whichto calculate the interest and it

could very - well be at the cutoff point, so it does put a.very

strong premium at coming out withva very precise amount.

Secondvof all, it'is very much a function of the

length of time it took the government to indict the case. Thel

person, for whatever reason,'was indicted, later is in a more

vulnerable position in terms of.potential sentence, perhaps

through no fault of his own, and thathas always bothered me

as a conceptual matter, so - i think those are the twoproblems

and I would probably prefer that you just substituted a one-

level increase.and took the extra step.
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CHAIRMAN WILKINS: Thank you.

Commissioner Nagel?

COMMISSIONER NAGEL: Nothing.

CHAIRMAN WILKINS = Commissioner Caruthers?

COMMISSIONER CARUTHERS: No.

CHAIRMAN WILKINS: Commissioner Block?

COMMISSIONER BLOCK = .Mr. Knapp, it is good to see

you again.

MR. KNAPP = It is nice to be here.

COMMISSIONER BLOCK: A couple of questions, because

as with Judge Breyer's questions, I think that your particular

concerns go to the core of what we tried to do in the property

area, which was essentially to reduce substantially the number

of -4 the proportion of straight probation.

MR. KNAPP: Yes.

COMMISSIONER BLOCK = In the property area generally,

what we tried to do is have somewhat shorter sentences for

thosethat went to some form*of*incarceration, but more people

would be incarcerated.

MR. KNAPP: > Yes.

COMMISSIONER BLOCK: Now, in the tax area it is

slightly more complicated. I remember simulating that. I wang
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to go over this so that I understand your concerns. .AS I

understand the first concern is that.if you look at the way

thesystem will work, it works pretty much the way we thought

it would, and that is that there will be a lot of 7 to 10's,

Levels 7 to 10's, and those arethe area where you get into

community confinement and you are worried about departures

there, down to no meaningful confinement.

MR. KNAPP: No meaningful community confinementor

community confinement in nameonly.

COMMISSIONER BLOCK = Okay. I have two observations on

that. One, it appears from very preliminary evidence in the

fraud area, where we have a few hundred cases, that we'are not

having a huge problem in thosevlower offense levels. That is

very preliminary.

I guess what I would like isthat you help us monitor

that by giving us information on where, when these come up,

where these incidents are, where the system is breaking down.

It is fairly serious. When we designed the system to get to

certain and if your assertion comes true, then we haven't

accomplished what we set outto accomplish, but.i think there

may be alittle more time for that, maybe a little preliminary

guess what will happen without the evidence.
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MR. KNAPP: It is going tolbe difficult to do that

in tax cases, because the guidelines onlyapply to tax of

-fenses that were committed after I guess November of 1987,,

which

COMMISSIONER BLOCK: Well, we might be getting some

evidence from

MR. KNAPP: We have isolated cases, conspiracy cases}

but it is going to be sometime before we can do it. Under

our calculations, if the two- level reduction applied in the

vast majority of cases, 93 percent of those cases would be

Level 10 or below. Now, if the two- level didn't apply, it

jumps down to 77 percent,but that is still a Very substantial

percentage, so the vast majority of cases are subject to this

concern, namely that there will be no meaningful sort of

confinement and that does not send a very good deterrent

message, regardless of what really happens in individual cases;

COMMISSIONER BLOCKf Two points again. One, let me

get.some evidence at least from other areas closely related.

I mean I realize that tax is particularly difficult, but

there are frauds with somewhat shorter fuses and we,get evi -

deuce next year that this is happening, we will have a firmer

basis to react. I think we*all share a concern that if this
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The second is I am concerned about the calculations '

and, as I remember it, theTprediction was that on average

sentences would be 9 months. ,I don't,have a supplementary 1

report in front of me, so I am goingto do this from memory.

I think that prediction was for an average sentence of 9 months

and a reduction and probation from;some 50 percent down to 25

percent. I think that is - what it is.

The probation numbers look about right when you cal -

culate your calculations withthe 900. I<wonder why we got a

higher average sentencefigure than I guess you would comeout

with. Did you calculate what theaverage sentence would be

in these '87 cases, if they.say we are in the middle of the

guideline rates?

MR. KNAPP: It may very well be when you did your

calculations, you took into consideration tax cases involving

illegal income.where'there are nocharges involved, the so-

called special enforcement cases which are not in this cal -

culation. That may explain it. Butaccording tothe study

which was done just of general enforcement cases, which is

the typical taxpayer, legal income, general deterrence type

of case, ifpyou applied the guidelines to the '87 cases, 10
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percent would fallLevel 6 or below, and that is'straight pro - '

bation. But an additional 66, for a total of 77 percent,

would fall Level 10 or below. And if you apply the two- point

adjustment to acceptance of responsibility, which I suspect

will be applied in the vast majority of those cases, almost

whenever there is a plea, that number jumps up to 93 percent,

so, only 7.5 or 8 percent are facing the clear heavy Level 11

or more type imprisonment.

COMMISSIONER BLOCK: I want to follow up on that.

It seems to me that it really turns on what happens in those '

cases. I mean we have to wait a while to see whether in fact

we get imprisonment in those cases,.because that is what we

are predicting, that we get meaningful confinement. If we get
~

meaningful confinement, we have done what we set out to do,

weshorten the sentences. We have reduced the straight pro -

bation inside the guidelines, we have reduced the straight

probation much below the level that you have in 1987. You

have 45 percent of your cases where there is a straight walk,

and that has been reduced to about 25 percent. Your argument

is hypothetically,though, judges aren't going to use that

discretion in the 7 to 10 range to give real sentences. We .

need some evidence that that is not occurring before weact.
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MR.KNAPP: Well, I think when you made your original

calculations, you probably alsorfactored interest into con -

sideration. I don't know

COMMISSIONER BLOCK = But you made the point about

MR. KNAPP = If you make this one - level adjustment

and with the two- level, then the corresponding two- level

reduction for acceptance,of responsibility, my projection

would be that you would have 15 percent fall in the straight

probation category, 71.5 percent fall in this'wobbily area,

that is 7 through 10, and 13.5, which is not a humongous

number, in the upper category. So,*whati am suggesting is

that perhaps this one - level increase is areasonable altere -

native to the interest, and in addition will still enable you

to test this because you will still have a very significant

number of cases falling in this wobbily area.

COMMISSIONER BLOCK = Thank you.

CHAIRMAN WILKINS: Uudge Breyer?

COMMISSIONER BREYER: There isa mix- up here, I

think I may be the one mixed up. Now, I don't see how the

guidelines weaken the penalty at all, in any sense. I think

maybe I am misreading it or maybe there is look at Levels

7, 8, 9 and 10, look at what happens now. What happens'now



is, well, a little less than half the people get fewer proba -
1

tion, that means they are out on the street, and the other

have get some term of prison, right?
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MR. KNAPP: Well, I don't know that they are on

probation, it is just simply

COMMISSIONER BREWER: - Halfof them get prison and

something happens to the other ones?

MR. KNAPP = Something, yes.

COMMISSIONER BREYER: I mean probably they are out

on the street, but I don't know whatelse

MR. KNAPP: Not necessarily.

COMMISSIONER BREYER: My point is that now go over

.to the guidelines. In Levels 7, 8, 9 and.10, the sentence is

the judge may satisfy that sentence by a sentence of imprison -

ment. I mean I.don't see any reason why you are lawyers

and I am impressed by lawyers, and I assume they will still

be in court arguing today justas they did in 1987, Judge,

this man belongs in prison, heis aLevel 7, he's aLevel 8,

he's a Level 9, he's a Level 10, send him to prison, just as

you did in 1987. And I don't know why the judge wouldn't do

it. If he did it before, why wouldn't he do.it now?

The only bite that the guidelines have on Levels 7,



O

8, 9 and 10 is those people who were being sent to prison in

'87. They can't just go walk on the street. Those - people

who were' being sent to prison in '87 have to be given a

term of confinement, sotheguidelines are only tougher, they

are not lenient, more lenient in any<sense. The people who'

were sent to prison still goto prison,and the people who

are walking around, they go to confinement, too.

Now, the other sense in which the guidelines are

tougher is that the number of people overall who can't walk

around, overall, on your owncalculations, are either 9 per-

cent or 14 percent are the maximum number that can be walking

around in the street. Right? And currently, therecould be

up to 46 percent walkingaround in the street.

So, we have done two things. First of -all, there

can't be more than, let'ssay, maximum 20 percent walking

around on the street, whereas today there could be46 percent

walking around in the streeti and the second thing is that

anyone who is going to prison in the past still could be sent

and should be sent to prison in the future. So, I don't see

any way in the tax area, for better or for worse, I don't see

any way in which these guidelines are more lenient in any

respect, and I do see, I think from what I have said, they
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reached that conclusion. One thing you will note of interest,

that the percentage of those going to prison atthe different

levels is roughly the same, from bottom up to"top, and I think

what that reflects is the fact that in the past the judges

only weighed the amount of the tax loss, it was a relevantly

minor factor in fixing the sentence; Now that the Commission

has made it the driving force, said this isereally the pre -

dominant thing, I think the tendency of the courts is going

to be, well, all right, this is acase whichnow the Commission

has put down in the lower part, hasput in the Level 7 to 10

category, and it is a Category 1 situation,which almost all

these situations are, I think the tendency of these judges is

going to pick the least onerous alternative available, because

these are all individuals, these general enforcement people

are all individuals who are not involved in other kinds of

criminal activity.

You have got a lot of drug traffickers out there

22 2

have accomplished this objective of taking the people, many of'
them who are walking around the streets, saying they are going

to get at least a short term of confinement, so that is how I

am reading this.

MR. KNAPP: I think what happened, I can see why you
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ready to go toprison, and the tendency in all these cases is

going to be to say no, we are going to give these people the I

leastonerous form of confinement we canget away with.

COMMISSIONER BREYER: So you will*have to try to

keep track of what is going on'and why and let us know this.

It is

MR. KNAPP = Well, we will getinto that situation

to begin with, because once this arises and the word gets out,

if the word gets out that the vast majority of people are,inv

effect, if they are sufferingvany sort of confinement, it is

an easy sort of confinement and that is going to seriously

going to diminish the*deterrent effect of criminal tax enforcer

ment.

CHAIRMAN WILKINS: Thank you very much, Mr. Knapp.

You did make one compelling point, that some of the guidelines,

because of the interest, the longer.thegovernment waits to

indict,potentiaily the higher the sentence becomes.

MR. KNAPP: That is correct.

CHAIRMAN WILKINS; That is not a good consequence.

MR. KNAPP: Right .

CHAIRMAN WILKINS: Well, thank you very much. We

appreciate not only your comments, but your writtentestimony
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as well, and we look forward to continue to workwith you and

your division.

Thank you.

MR. KNAPP: Thank you very much.

CHAIRMAN WILKINS: Our next witness is Mr. Lucien

Campbell. Mr. Campbell is a Federal Public Defender from San

Antonio, Texas, one of the Federal Public Defenders who has

workedwith us since the beginning of this Commission's work.

Mr. Campbell, I too want to note that we appreciate

not only your attendance but your very comprehensive written

submission. I know it took many hours to complete it and we.

appreciate that very much.

MR. CAMPBELL: Thank you, Judge Wilkins.

CHAIRMAN WILKINS: I mustsay one otherthing. I

apologize to you and to the other witnesses. I have a long -

standing commitment to represent the Sentencing Commission at

a Brookings Institutionlactivity and I must leave now in orde

to meet that commitment at 3:30. But I have your written -

testimony and Iread it and I will continue torefer back to

it,'aswell as the others. That is why the written testimony

is so important. We have a lot of give and take here, but we

can go back and study theythe other.
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guideline. I would point out that the guidelines are going to

have a leveling influence on sentences across the country.

They are going totake them up in some areas and take them

down in others, and I think thequestion is not whether some -

one is offended or someone complains here or there., Even if

the data that the Commission has gathered showed that the

average may be lower, I think that is the beginning of the

inquiry and notthe end of the inquiry.

2 2 5

In any event, I - must leave you and I am going to aski

Commissioner Nagel if she would chair the remainder ofthe

afternoon of the Commission's activities. I enjoyed having

lunch with you.

MR. CAMPBELL: Thank you, Judge.

Mr. Chairman and Members of the Commission,i am

pleased to submit my testimony on behalf of the Federal

Offenders. We operate under the Criminal Justice Act in 47

out of the 94 judicial districts, and we undertake representa -
i

tion in over half of the appointed cases in the Federal Courtsl

.What I -would like to do issummarize our response

to some of thecommission's key proposals and,viftime permits
~

to mention some of the points that are important to me.

First, - it is proposed to amend the bank robbery
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 1
I think the question is does the present guideline

serve the statutory purposes of sentencing. As we speak,.the ;

guidelines have been in effect nationwide something less than

three months, and I think itis well to recall that that par -

ticular guideline is a rather complex one. It has a number of;

specific offense characteristics capturing a number of differ -

~

ent'things, it is going to cover a lot of different cases and

produce a lot of different results, and I think it simply -

needs some time to see exactly how itis going to work.

I am particularly concerned withthe first offender
l

note robbers who I think are fully punished by*the present =

guidelineH and I would be concerned aboutseeing them swept

upward in aggeneral revision ofthat - guideline.

The career offender guideline I think stands on a

*different footing and perhaps I should say why I think it is

different and why I am not saying go slow in a revision of

that.guideline.

First, there is a difference in the way it operates.

Whereas the robbery guideline is complexand works many dif-

ferent ways, one.can look at the career offender guideline

and see the result in any given case. I think also the mag-

nitude of the erroris important. If the robbery guideline
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is wrong, it is a much smaller error than the error produced

byvthe career offender guideline if that one is wrong. And I

believe the sentences produced are excessive.

Where the Commission isable to identify a guide -

line.that produces an excessive sentence, then I think there

is an imperative to amend it. Apart from the question of

deprivation of personal'libery,which I am sure is measured

carefully, an excessive sentence is a form of governmental

extravagance. Of course, the Commission is charged with the

responsibility of managing valuablegovernment resources and I

they.are resources that are in very short supply.

I am not going to repeat the arguments against it.
/

I think they are collected rather completely in the proposal,

but I am especially impressedby the way - that the maximum turns

on this patchwork criminal codeqthatwe have that has not been

rationalized. - It is a terribly 'rude way to fix - the maximum

punishment, when it is going'to depend on what happens to be

themaximum of the last offense of conviction.

On the question of whether the Commission has

authority to make a change, I.think the Commissiondoes. I,

think it is very significant that.994(h) doesfnot speak to the

statutory maximum. I think there isroom to interpret it to
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mean a functional maximum asdetermined by the Commission,

which the Commissionseems to be in the process of doing.

The Commission has already interpreted and imple -

mented, as I think 994(h) intended, the congressional mandate

did not say cut off remote convictions, which the Commission

did, or foreign convictions, which the Commission did, - and the

Congress let that guideline pass into law. So, I*certainly

thinkthere is room to.interpret it.

Option H that is presented in the proposal, I am not

sure exactly why it is.there% but I certainly,think that is

not what Congress intended, that is, to automatically give

everyone the statutory maximum. If the Congress intended

that, it is a simple matter for the Congress to do that by

statute, as they did in a similar statute in the last drug act.

There would certainly be no - need totell the Commission to

address by guideline.

Criminal livelihood, I would subit, is still in need

of some attention from thecommission,because it reaches

persons on the basis of socioeconomic condition. If two

people steel $10,000, it carries a likelihood that one.who has

a job will not go to jail and the one who does not have a job

will goato jail. I would suggest that the Commission look to
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the time period involved. I have,seeninstances of trying to

interpret "substantial period of time"to mean a period as

short as simply a:few weeks, - and the one- year period in the

proposed amendment does not reach that at all, because it

merely establishes a maximum period of time that the govern -

ment can look to to try to identify.the $6,700 in the proposal?

I would also suggest that.the Commission not delete

the exclusion from minor.offenses, because I have seen many

instances where in minor offenses, by that Imean misdemeanors

or petty offenses, thatcould arguably applyto take someone

upto Level 13 and I don't think those are the kinds of cases

that the Congress intended.to reach by994(i).

We do favor home detention on a one for one basis,

I would submit. I thinkto do it on any other basis on a

lessor equivalencyswould berather arbitrary, because I think

there is a considerable overlap in the restrictiveness between

some community confinements.and some home detentions. Also,

making it something less than one for one would have the ef -

fect of restricting the availability of it.

I don't think it is necessary to restrict it to par-

ticular kinds of offenses or offenders, because if the Com-

mission retains some limitation on the maximum length - in the
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commentary as there is now, that will have a natural effect

of limiting the kinds of'offenses foriwhich itwould be avail - 1 1

able.

We are pleased to see the Commission is considering

~

,

Lan amendment to walk a ways from the half - way house, 2(p)(1.1).

Wewould suggest, rather than Level 10, that Level 8 would be

~

the proper level for a walk- away from a non- secure facility.

I see that the Bureau of Prisonsrecommended a 10. I am not

privy to what is behind that recommendation, but it simply

seems to me that a non- securewalk- away is less serious and

certainly not any more serious than a walk- away froma secure -

facility, even if the underlying offense is a misdemeanor.

I think the voluntary return is valuable and should

be retained. I am sure that among the target audience in the

half - way houses, the 96 - hour figure is well known, because

this is frequently an impulse offense. ,I think - it is going

toinduce a number of -people to return, - thus affecting the

offense conduct and saving the time of marshals from having to

go out and hunt people down.
£

I don't see a need to differentiate between offenders.

22

types of offenses for which someone is incarcerated, because I

think that that process has already happened. I think by the



time someone arrives ata community treatment center, they
8

have been equalized. In otherwords, some people may have :

served more time inside in hard confinement before they ar-
!

1

rived there, but oncethey arrived therethey have been equal -
~

ized and the offense conduct is basically the same.

On acceptance of responsibility, we oppose the change

from "made a good- faith effort" to "provided substantial assisi

tance," because it would seem to require concrete results in t
order to entitle*someoneto relief foracceptance of respon-

sibility.

I think it couldcut out consideration from the per-

> son who provides valuable assistance but, through some happen -

K
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stance or law enforcement error, there are.no results; someone

who proffers or tenders very valuable assistance, but the

government elects, for whatever reason, timing or lack of

resources, not to act on.it, and'there are no results. I

think both people in those categories are deserving of some

consideration. I.think results are evidence of entitlement
N

to consideration,but lack of results should not cut someone

out of it.

If I may mention one other'item, I.am concerned with

the interplay between 1Kb)(1.2), applicable guideline and
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1

acceptance of responsibility. Theywere both amended back in

January 1988. To "relevant conduct" there was addedthe I

language that when a person stipulates during a guilty plea

to elements of a more serious offense, use that guideline and

treat it as if the person had been convicted. At thefsame

time, "acceptance of responsibility" was changed from accep-

tance of responsibility for the offense ofvconviction to
l

acceptance for his criminal conduct, and the net results is

that a defendant can be whip - sawed between these two pro-
"

1

V 1 S 1011. 5 B

Someone who, for example, during the course of a

guilty plea acquiesces in or agrees in afull statement of the

N

factual basis I believe is at risk of having 1(b)(1.21 apply.

Someone who does not is at risk of having talked himself out

of acceptance of responsibility.

Now, there is evidence here and there in the guide-

lines that it is not intended to work that way, but I have

seen efforts in the.courts to apply it that way and I thinkit

is asignificant pitfall for the unwary. I think itshould

be clear that what is referred tois,an express stipulation;

an agreement entered into with the full knowledge and under-

standing of the defendant and counsel before1(b)(1.2) should
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come into play.

The defenders appreciate this opportunity topresent1

testimony and participate in thisprocess. I would like to

mention.that we wish to be available to the Commission and

staff notonly at this public comment time, but at any time X

that it appears that it would be productive to confer on

matters of mutualinterest.

Thank you.

COMMISSIONER NAGEL [presiding ] : Thank you very much,

Mr. Campbell. We appreciate yourtestimony and your very
!

comprehensive commentary on the proposed amendments.

Any questions to my left?

COMMISSIONER BREYER: You review:legal work rather

quickly, very well. Do you think that you will have some sort

of memo on whether we have the legal power to adopt thecareer

offender modifications that are proposed? Maybe you can dis -

22

cuss it with the department.

MR. CAMPBELL: We would be happy to

COMMISSIONER BREYER: It is a difficult question and

I think a week from Tuesday, when we are going to be discuss -

ing these things, I think it would be helpful to havethe best

legal advice we can have and you might see what the department
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thinking is.

MR. CAMPBELL: I agree that it is an interesting

question and we would like to turn our attention to that. I
~

-

might mention also - that a good attorney, of course, submits a

proposed order setting out exactly what he wants. We did not

have the time to do that and submit a draft*guideline every

~time we made a suggestion. But if the Commission finds that

it would be helpful to comeup with a draft, we would like to

have the opportunity to do that.

COMMISSIONER BREYER: Well, the career criminal is

the policy question and the one question is the policy

we have got to follow. We could come to one answer. I mean

I favor these changes first of all, andthe other is the

question is whether we have the legal authority to change and

I hope that the statute is flexible enough to give us that

authority. It is that second question that I think wemight

need legal help on.

The other thing, it seemsto me, is your last point,

because you are quite right that the purpose of thatstipula -

tion has nothing to do with acceptance of responsibility. It

was a way in an appropriate case, asthe statute provides, to

escape theliteral language of the.career offender provisions
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ofthe statute. You are aware of that?

MR . CAMPBELL: Yes .
K

COMMISSIONER BREYER: I don't think it was meant to

haveany consequence to the acceptance of responsibility or

vice versa. I am not sure what language we shouldput in,

whether it is commentary orwhatever to make that clear. This
~

is thefirst time I have ever heard that unintended consequence

of that.

MR.'CAMPBELL: Well, in a setting where.there is an

attempt onthe part of any participants in the process to in-

crease the result

COMMISSIONER BREYER: I see it.

MR. CAMPBELL = it certainly provides away to at -

19

20

21

22

tempt to do that.

COMMISSIONER NAGEL: Commissioner Block?

COMMISSIONERBLOCK: I just have an observation on

that last point, and I want to get it clear before I attempt

my comment. Your point in.terms of relevant conduct and the

acceptance of responsibility is that with stipulation the

conduct is really say bank robbery, let's take that, and

in arranging a plea, one possibility according to the.guide -

lines is to take a plea.to thelesser including bank larceny,
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let's say, but to stipulate the elements of the robbery and
 1

then to bepsentenced under the robbery guideline.

Was your concern that the defendant faced with that

optionor not accepting the traditional stipulation, would not

get the acceptance of responsibility unless he or she stipu -
X

lated to the robbery elements?

MR. CAMPBELL =
' Because of the broadening of the ac-

Y

ceptance of responsibility, and having just made thatchange a

year ago, I - am certain the Commission doesnot wish to retreat

from it,,so I think if the Commission sees the need to address

it,it would be on the otherend of making it clear that what

is contemplated is an express stipulation in reliance on

l(b) (1.2).

COMMISSIONER BLOCK = There is a little evidence on a

related but not identical point, and you will pardon me for

the relatedness and not the identical, becausewe have nothing

on that point. But in looking at the first several hundred

bank robbery cases, we noticed that there are both a dropping

of counts and acceptance of responsibility, but thatis.only

a related question, but itdoesn't appear as if the courts

are requiring one to accept pleas for allof the counts - before

giving acceptance of responsibility. Now, that is not
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identical, butit is a related issue, and the other guidelines
1

2 37

seem to beworking out okayin the sensethat there is no

whip - sawing between dropping counts and the acceptance pro-

vision. The - informationis available and we are distributing

that now and you might be interested in that.

COMMISSIONER NAGEL: Thank you*very much, Mr.

Campbell.

MR. CAMPBELL: Thank you.

COMMISSIONER NAGEL: Our -next witness is Professor

Larry Ribstein, Professor of Law, George Mason University.

Professor Ribstein, we are very happy to have you

20

21

22

withus today.

- MR. RIBSTEIN: I appreciate the opportunity to be

here. I admire your stimini at.this point in the afternoon,

and I will try not to presume on itmore than I need to.

I am here to talk - about insider trading penalties

and specificallythe suggestion in proposed Amendment 119 that

possible insider trading penalties should be increased beyond

those for other forms of fraud and also the adjustments in the

basic fraud penalties that will be applied to insider trading

under 2(f)(1.2).

Verybriefly, I have three kinds of problems with
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insider trading penalties and with not only the amendments butt

also the present system.

One, the problem of the penalties being based on

loss, there are two sort of sub- problems with that. One is wei

don't really have a theory or agood explanation for the kinds

of losses insider trading causes. There is a considerable

amount of debate on that. !

The secondsub- problem is that the way lossi think
~

is computed now under 2(f)(1.1) is that you look at the way

that the market has been affected by the information that the

insider was trading on, and that I think is not only.totally

inappropriate from a policy - standpoint, but alsoinconsistent

with case law, statutory law, and soforth.

The problem is that insider trading is not the same

19

20

21

22

thing as deception. What the insider is doing wrong is trad -

ing and nothing more than that. If anything, he is helping

the market morethan he is hurting it, to the extent that other

people trade on the basis of theinformation about what the

insider is doing. We are not talking about a lie or a misrep -

resentation to the market. So, again, I think it is inappro -

priate to base insider trading penalties on the same theory

that is being used for deception under 2(f)(1.1), and to the
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extent that youeven increaseinsider trading penalties beyond{

what is now being imposed for deception and,to the extent thatl

you increase the penalties for deception, I think you are justi

making those problems worse.

Our second problem is that, whatever penalties you
~

have for insider trading, I think ought to take into account

the fact that the crime is extremely ill - defined at this point}

Congress refrained from defining it when it last had the op-
1

portunity in the 1988 Act, and the courts still haven't made

up their minds, for instance, the Supreme Court very recently

in the Carpenter case declining to decide whether the -misap-

propriation theory was a valid theory for insider trading

losses.

I think one illustration of that is the problem you

20

21

22

get under the Dirks case,Aa tippee is liable if the tipper

reaps some personal benefit from the tip, so what is the per-

sonal benefit? It might be,as the Supreme Court -itself in -

dicated, avgift by the tipper tothe tippee, what has been

known as the."big chill" situation, where you have a tipper

who wants to confera present in the form of information on

the tippee. The Supreme Court said that that might be a

personal benefit, but that is very hazy when you get that kind
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of benefit.

I - mentioned in my written statement the case of Barry

Switzer who was sunbathing at a track meet one day, overheard

a friend of his who was a corporate executive talking about a

business trip he was about to take to sell a.subsidiary.

Switzer then traded on that information, tipped to remote and

third - leveltippees, andthey all reaped some money, but the'

Court said that was not a violation of 10(b)(5), because the

executive friend of Switzer's didn't know that Switzer was

there.

Well, underDirks it is quite possible - that if this
~

executive had glanced around, had turned aroundand seen

Switzer sunbathing there, Switzer saw the glance and inter -
X

preted it or should have interpretedit there is a sienter

~

problem here should have interpreted it as an attempt to

make a gift to Switzer. That is a violation of personal bene -

*fit under Dirks. That is some very hazy facts to rest a po-
l

.!

tentially criminal violation On.

The third problem I have With criminal penalties for

~

insider trading, the way they are presently constituted, is

that you have got I think a significant danger of deterring

legitimate activities. One kind of activity that Imentioned

~

X
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in my statement is the activity of analysts which the Supreme

Court was specifically concerned aboutin the Dirks case.

Analysts work on all kinds of non- public informationand they

have got to be able to know when that hazy test under Dirks

has been breached and they,.of course, are going to have in

mind the potentially serious criminal penalties that can follow

from playing too close to the line.

I thinkthat is unfortunate, because analysts.do

quite a bit in terms of conveying information to the.market.
1

l

Another example that I didn't mention in my testimony is -the

effect on incentive compensation. It is quite a legitimate

form of compensation toaward executives stock in their com-

pany. But.if you have extremely serious prison sentences as -

sociated with playing too close to the line,that form of

compensation becomes less valuable.

I want to close by an illustrationof the kinds of

18

19

20

21

22

problems you get into by loss- related penalties for insider

trading. ,In the Switzer case, according to a table in the

Court's opinion in Switzer, a very rough computation of the

market loss that would be applied under2(f)(1.1), if you look

at Note 8 under that, let's lookat the aggregate market loss

1

resulting from the disclosure,it is about $2.5 million. This.
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is comparing the sale prices of investors who sold before the -

disclosure with the post - disclosure price.

Under the proposed - amendments to 2(f)(1.1), that

would make it a Level 21 offense, which is - aboutthe same thing

as selling 60 kilos of marijuana under 2(d)(1.1)., Now, I

think in addition to the practical problems I have mentioned

of over- deterring legitimate activity and so forth, - i think

you have a problem here of penalties that are't properly

related to the seriousness of the offense. So, I think,

despite the attention has been given to some highlypublicized ~

recent insidertrading cases, I think the Commission ought to

~

stop and think about it, think about what I think are some -

very serious issues about what the appropriate penalties are

for insider trading.

18

19
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21

22

Thank you.

COMMISSIONER NAGEL: Thank you. I take it that one

"of your real concerns is at the point of adjudication and con-

~

viction, rather than the point of sentencingand that in effect

your argument is that when we.come to sentencing, because of -

the concerns you raise about who should and should not be

convicted, we should proceedcautiously; If I read you core

rectly, let me ask you the same questioni asked Professor
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Macev, andthat is if you were in our place, what would you

recommend the normative sentence for someone who is convicted

since we don*tdeal with that stage, someone who comes to us

convicted of insider trading?

MR. RIBSTEIN: Well, it seems to me I thought about

18

19
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21

22

that question in terms.of what approach you would take and it

seems to me that maybe the best I have trouble dealing withi

this, as I am sure Professor Macey did, too, because neither

of us think there ought to be any criminal penalties for in -
, [

sider trading, but

COMMISSIONER NAGEL: That may be the answer.
K

MR. RIBSTEIN: Right, buti am not here to propose

~that, because that is not your job, obviously. I want to say

that in view of the uncertainty

COMMISSIONER NAGEL: You could argue that it should i

be probation for 2 months or something, that is what I am

asking you,

MR. RIBSTEIN: "But Congress has very specifically ~

said that there shall be criminal penalties for insider trad -

ing, and I am not going to'argue with Congress today. What I

am going.to say is that in fixing those penalties, we ought

to have some of these considerations in mind, and perhaps a

X
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benefit related test, ratherthan a loss related test, given
~

- l

two points: One, the problem you have - in determining what the}
!

losses are, and, two, the over- deterrence problem. I think i

somebody who is reaping a very substantial benefit from insider

trading knows what he or she is getting into and

COMMISSIONER NAGEL: When you say "a benefit," do

you mean is there a distinction?

MR..RIBSTEIN: I am talking about the benefit to the'

trader. 1

COMMISSIONER NAGEL: Right.

MR. RIBSTEIN: For instance, in the Wayne case, you ~

are talking about something like $19 million in profits there,l

I think that should be, assuming we are going to have criminall

16
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penalties for insidergtrading, I think that should be treated

far more seriouslythan somebody who has reaped significantly

less benefit, even though that person mayihave caused an equal

or greater loss to the market, giventhe problems of determin=

ing loss.

COMMISSIONER NAGEL: I just want to be sure that you

~

are arguing that it wouldbe more appropriate to use the gain

to the offender, rather than the loss.as the basis?

MR. RIBSTEIN: Exactly. Right.
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COMMISSIONER NAGEL: And you said you had - a second

distinction?

MR. RIBSTEIN: NO, thatis my primary that is

really where I come down. If you are going touse the loss ,

test, then I agree with those aspects of Professor Macey's

testimony which I have just had a chance to glance at but I

haven't read his other writings, I think you want to look at,

for instance, the misappropriation theory as a possible guide,i

so that somebody who has taken information from his own em-
I

ployer would be punished on the - basis of what it cost his em-

ployer,'rather thanwhat it cost some other party that he had

no relationship with.
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COMMISSIONER NAGEL: Questions on my left?

COMMISSIONER BREYER: Isn't that what we do?

- MR.RIBSTEIN: Excuse me?

COMMISSIONER BREYER: I thoughtthat is what we did.

It says that insider trading{ we.use the fraud table corres-

ponding to the gainresulting fromthe offense.

MR. RIBSTEIN: If that is true, then that is fine,

but that is not the way Iamreading it.

COMMISSIONER BREYER: Well, I will read it. It says

increased by the number of levels from the table corresponding
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l

to the gain resulting from the offense, and then in the back-

groundit says because the victims and losses are difficult,

if not impossible, to identify, the gain, i.e., the total i
increase invaluerealized through trading in securities by

~

the defendant versus acting:in concert with him or when he

provided inside informationand it is employed, instead of .

MR. RIBSTEIN: Judge, I think at leastthere is an
1

ambiguity there. If you look at Note 8, it doestalk about

~

estimate based on aggregate market loss.

COMMISSIONER BREYER: Note what?

MR. RIBSTEIN: This is Note 8 onpage 2.68.

COMMISSIONER BREYER: But that is not insider trad -
~

ing, That is

MR. RIBSTEIN: That's right,but as I read it, those
~

tables are applied to 2(f)(1.2).

COMMISSIONER BREYER: To find out how to do it, you

~

have to turn to 2(f)(1.2). Anyway, I thought that is what that

the

20

21

22

COMMISSIONER BLOCK: If I can interject, I think the

confusion comes from the proposed amendments on page 70,

Amendment 119, when it refers to the Major Fraud Act and the

Insider Trading Act of '88, it talks about the Commission
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seeks comment on whether there should be a higher offense

levelfor insider trading of procurement fraud than,for other

frauds. It is not clear what guideline we are referringto

in that sentence.

COMMISSIONERJBREYER: Well, your view is that we are;

doing it basically right, Iwmean the part that I read you is

basically right?

MR. RIBSTEIN: That's right, but if that is going toe

be controlling,rather than incorporating the loss tables,

then I think

COMMISSIONER BREYER: Well, you arelooking at the [

table, but if you use it, when you look at the table, - but what;

you are measuringis the amount of money that thepeople who I

got the information and played themarket, the amount they

made.

MR. RIBSTEIN: That's right. I understand. I see

what you are referring to on'the bottom of 2.70, but in any

I9

20

21

22

event, I think that ought to be clarified, because

COMMISSIONER BREYER: It certainly should, you're

right, if there is confusion.

MR. - RIBSTEIN: because I think there is a con- v

fusion created by incorporating the loss table from

1

i
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COMMISSIONER BREYER: I mean I thought the theory

we are prescribing for.the typical case, I mean weare not

writing I realize that in insider trading there are all

kinds of unusual cases, there areborderline cases and there
~

are hard cases and so forth, but we are writing really for thei

easier cases, the typical cases, and.i assume those are*the

cases where somebody gets some inside information and they use;

it and make money out of it, in which case it seems to me if

I were a lawyer, you give me zero money and I take your money

and I try to make money out of that and I owe it to you. It

is not mine. I took your money and took the opportunity and

I owe you that, and it would be true if I took your car and I

guess it is true if I took your information, ifai take.your

information and I use it to my advantage. It is your informa -

lion.

MR. RIBSTEIN: That's right.
K
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COMMISSIONER BREYER: And what I have deprived you

of is the use of it. You are entitled to the money I got for

it, not me, and that is why I.thought we were measuring the

harm done in terms of the money I made by wrongly using your

information. Should I be thinking of it that way?

MR. RIBSTEIN: I think so, yes, I think.that;should
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.be the test. I am not sure that it is clear underthe currentl

guidelines.

I also want to respond to another point you made,

~

and that is in distinguishing between the ordinary case and

the cases thathave actually led to criminal penalties. I

think we do need to worryabout the deterrent effect on legi -

timate activity from these criminal cases that actually get to

criminal sentencing, because the people will determine their

.own conduct based on a fear that they are going to be in that

dark and they may say, well, you know,.it is only Boesky, but

there is the kinds of conduct that is included that is a lot

morevaguethan what Boesky did.

COMMISSIONER NAGEL: 'Questions onmy right?
K

COMMISSIONER BLOCK = Let me follow up on that, be-

cause I was somewhat confused with your comments also, and I

guess, in reading the proposed amendments, it is not clear in~ ~ K
the proposed amendments that'we are talking about the 2(f)(1.2

~

18
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20

21

22

in which we used the word "gain" although the application

notes and then the background statement is insider trading

is viewed essentially assophisticated fraud, because the

victimFs loss is difficult, - ifnot impossible, to identify,

and the gain is used insteadof.the loss.
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Now, help me with this.* To thelextent that insider {
trading is a taking, that is, there are defined property !

rights, and all insider trading is is ataking. This seems

like a reasonable approach, Ithink youwill agree.

MR. RIBSTEIN: That's right. If
X

COMMISSIONER BLOCK: What we could use help with,

and I think which would address your problem is how do you
X

get out of this category those types of insider trading which

are not takings, where the property rights are not well de-

fined. I don't know whatthe punishment for those shouldbe,

but I know thatfor a simple taking, I think Judge Breyer

was getting to that in terms of when it is a violation of

property rights, but this analogy toa sophisticatedfraud or

any fraud seemsokay, at leastit is tolerable, and I think

you would agree.

The problemyou haveis when there isn't a taking

19

20

21

22

and there aren't well - defined'propertyrights. How.would we

rewrite this, if*we are going to rewrite it, so as - to get out

those cases? I think that is the.basic fuzziness question

that you raise. I think that the essence of your point is

that if you crank up the penalties.and you have a fuzzy

standard, there are real effects in the economy. The standard
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is clear if it is just a taking and not so many real effects
1

in the economy.

MR. RIBSTEIN: That's right. Now that I see that the

Commission;agrees that the test should be related to the in -
l

sider's gain, we do come down to the problems you have been

mentioning. In the Dirks case, the Dirks example is a good X

example of'the situation where the property rights aren't clear

and where the taking situation isn't clear and

COMMISSIONER BLOCK = What would we do in terms of

this guideline todeal with that?

= MR. RIBSTEIN: I think, instead of adjusting the

insider trading or instead ofhavinginsider trading penalties

moving in lock step with thebasic fraud penalties, also,

insteadof making insider trading penalties worse than the

'basic fraud penalties, make them less or find some adjustment

factors in notes to 2(f)(1.2) that take into a- count that dif -

ference between insider tradihg and otherforms of fraud.

COMMISSIONER BLOCK: If I could give.you a homework

19

20

21

22

assignment, it would be to*help us on that distinction, be-

cause I think that would go a.long way towards alleviating

your fear about whateverwe are.doing with this penalty struc -

ture, it would help us.
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MR. RIBSTEIN: Well, I will do that.

COMMISSIONER BLOCK: If I could ask you for a home-

work assignment, that would be it. 1

COMMISSIONER NAGEL: I believe we asked Professor ~

Macey to do somehomework. He shares I think many of your same

concerns, so it would be well if we could receive some specific

on your suggestions on how we should give a new look or look at

new criteria for insider trading. I know he seemed to have

advocated practically that we should go back to square one andi

look at the.establishment of the base level, look at how we

determine loss, look at howwe determine the specific offense

characteristics, et cetera. He didn't feel that insider trad-

S

I8

19

20

21

22

ing is fraud, and I think you indicated that you feel that the

penalty should be something less than,fraud.'

MR. RIBSTEIN: That's right.

COMMISSIONER NAGEL: So you tend to agree somewhat
1

with his assessment

MR. RIBSTEIN: That's right. X

COMMISSIONER NAGEL: and our taking a new look as

well as insider trading not being clearly fraud?

MR. RIBSTEIN: That's right. I thinkvfraud is an

extremely broad word and I think that is part of the problem
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here. Sure, it might be fraud under some people's definition,i
but I think the kinds of things that are*covered under 2(f)(1.I)

w

are fraud in the sense of deception, - and my pointis that is ,

not what insider trading is, and therefore you have to go to

a completely penalty structure to take that into account.

COMMISSIONER NAGEL: Thank you very much.

MR. RIBSTEIN: Thank you.

COMMISSIONER NAGEL: I have that they have turned up'

the air - conditioning so high we may have chilled the enthusiasm

of anyone else to testify. But let me ask if Mr. Bartholomew

is.here? Yes, thank you. We were worried that you may have

frozen.

Mr. Bartholomew is the Senior Economist with the

Federal Home Loan Bank Board. We appreciate your coming and

staying through the frost. We are preparing you for going

outside.

MR. BARTHOLOMEW: Actually, I shouldcorrect that

just a little bit. I am not the,senior Economist, I am a

Senior Economist.

COMMISSIONER NAGEL: ,We have the same problem.

[Laughter. ]

MR. BARTHOLOMEW: Madam Chair and Members of the
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Commission, I am pleased to appear before you today. I apolo -
~

gize for not getting my written remarks to the Commission

prior to my testimony. Unfortunately, this was notlpossible.
~

However, I did bringthem with me and I will be as brief as 1

possible from them.

I would like to comment on the presence of negligence

and fraud in thrift institutions on which Federal regulators

have taken action in recent years. I would also like to com-

~ment on some issues pertaining to appropriate sentences for

those individuals found guilty of criminally fraudulent actions

directly related to federally regulated thriftinstitutions
~

I should point out, I am a financial economist with ,

I8

19

20

21

22

the Office of Policy and Economic Research at the Federal Home

Loan Bank Board. I am not a lawyer and do not consider myself

an expert on the legal issues surrounding criminal fraud.

However, I am able to provide some information on the recent

problems experienced in the thrift industry, since coming to

the Bank Boardi have been involved in an economic analysis ofi

the causes of the recent thrift failures.

As I am not a legal expert, I apologize if I make

X

any mistakes in the correct useof the legal terms. The Federal

"Home Loan Bank Board is the Federal regulator of U.S. thrift
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institutionsthat are either federally chartered or insured by ~

the Federal Savings & Loan Insurance Corporation.

As has been well publicized,.the U.S. thrift industry

has suffered.a number of problems during the 1980's. During

~

the period 1980 through 1988, the Bank Board and the FSLIC

have resolved some 488 failed thrift institutions." We consider

a resolved thrift institution to be one.that was closed by

Federal regulators and either'liquidated or merged with a

healthy institution with assistance from the FSLIC.
1

The causes of the problems experienced by the thriftk

industry are very complicated and not simply generalized. - in

terms of the economics of theissue, we often refer tohigh

interest rates.in the early 1980's, we refer to problems with

particular regional economic conditions inparts of the United

- States, as well as a few other factors relating more to the

economics.

Unfortunately, the thrift industryappears to have

experienced - a significant'amount of fraudulent activity that

was perpetrated by both thrift institution insiders and out -

"siders. This has recentlybeen documented in a studyby the

General Accounting Office, as well as the study that we are

doing which is in itspreliminary stages.
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~

Presently, it is too early to say to what extent

this factor,.fraud, negligent activity, contributed tothe

failure of thrifts or to the cost of resolving failed thrifts. ~

As I mentioned, we are doing a study in my office, a detailed

~

study of allof the characteristics of resolved institutions

and the costs of their resolution.

All 205 institutions.that were resolved in 1988 were!

analyzed. These resolutions are estimated to cost the FSLIC

on a present value*basis $31 billion. A summation of the pre -

liminary findings of thisstudy are shown in a chart in the

written document which I submitted to the Commission.

The 50 most costly resolutionsin 1988 that were re -

22

solved at an estimated cost of $24 billion were analyzed

separately. In mywritten remarks, I talk about some of the

things that we generally attribute to more the economic side,

and those characteristics are illustrated in that particular

set of information.

The study that we did alsoexamined the 1988 resolu-

tions forthe presence of negligence and fraud, and it is tm-

portant to emphasize the fact thatweonly could look for the

presence, not necessarily to the magnitude nor to the degree,

nor were we able to ascertain as to whether theipresence of
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fraudulent activity caused theifailure of the institution. All -

this stage, it is not possible.

The informationcollected on the presence of negli -
~

gence and fraud in the 1988 resolutions was based upon the de- ~

termination ofthe Bank Board's LitigationDivision of the

Office of the General Counsel. The attorneys working on these}

cases were surveyed as to their opinion of the presence of

several categories of negligence and fraud in a particular~

3

case. Their findingsmay be considered to be those that they

feel are actionable and on- actionable on the part of Federal

regulators. No attempts were made to distinguish the degree

to which an activity had been present.

In virtually all cases, the board of directors Qf;'v
~

19

20

21

22

resolved institutions were found to*not haveacted prudently.

Fraudulent activities and regulatory violations were found in

a number of the resolved thrifts.' Our preliminary study shows

a higher incidence of self - dealing, other fraud and regulatory

violations in the most costly of institutions that we resolved.

At this time, it istoo early'to tell for some of

the 1988 resolutions whether categories of negligence or fraud

were present. However, based on the count to date, self -

dealing was present in at least 34 percent of the 205 cases,
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and for the 50 costliest resolutions, such activity was found

in 50 percent of the cases. In 27 percent of all of the 1988

resolutions and 42 percent of the costliest cases,other forms

of fraud were present. We define for this study "ether fraud"
]

to be that fraud which was perpetrated by outsiders.

Loans and borrower violations were also found. We

found that they occurred - in at least 34 percent of the 1988

resolutions, and for the 50 costliest resolutions.such viola -

tions were found at 50 percent of the institutions. It is !

coincidental that those ratios for loans to one borrower vio -

lations are the same for the ratios for self - dealing. We

analyzed that as - well, andJthere were institutions that had

self - dealing but not loans to one borrower Violations.

Whereas this analysis is preliminary and does repre -

sent merely the presence of categories of negligence and fraud,

it does appear that there was a significant amountyof negli -

gence and fraud - present in those institutions that we studied

and were resolved in 1988.

It also appears that the costliest resolutions had a

higher incidence of the presence of fraud and negligence than

the resolutions in general. However, although there was a

.presence of negligence and fraud in theseresolutions, it is
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~

not currently possible todetermine the magnitude of damages ~

associated, nor to what degree the negligence or fraud con- *

tributed to the thrift failures.

As a civil agency, the Bank Board is not empowered

~
to do criminal investigations or*to*handle criminal prosecu-

tions. However, the Bank Board assembles information and

refers it to criminal authorities. The number ofcriminal re -
i

ferrals involving crimes against savings.and loans increased ~

from 434 in 1985 to over 6,100 in 1987.

In 1983, there were two signifiant criminalconvic -

tions obtainedagainst individuals associated with FSLIC in -

sured institutions. In 1987, there were 66 convictions ob-

tained, and for the first llpmonths of 1988 there were 58 con-

victions. During January through November of 1988, civil

judgmentswere rendered in favor of the U.S. Government in 56

cases, with some $97 million awarded.

Certainly, this information.does reflect the fact

that the thrift industry has experienced a significant amount

of what is called white- collar crime. 'Inaddition to encourag-

ing the prosecution of individuals suspected of committing

fraud against insured institutions, the Bank Board has aggres -. 1
sively supported the imposition of orders requiring restitution
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to the FSLIC by convicted criminals, along with prison sen-

tences and fines.

Federal law affords the victim of crime an oppor-

.tunity of obtaining recovery of funds lost as part of the

criminal sentence. Restitution orders issued pursuant to the

Victim and Witness Protection Act are routinely sought by the

FSLIC from the court at the time of sentencing. Whereas,

Federal efforts have been increased, problemscurrently exist

in preventing this type of crime, prosecuting the perpetrators

and recovering from the perpetrators the damages that they

have caused.

As an economist, it is difficult to determine the

!

appropriate sentence for the varietyof white - collar,crime

that exists. Criminal penalties do offer a disincentive to

the potential criminal. It is not clear that afine is a suf -

ficient penalty for criminal fraud, especially in thrift in -

stitutions. Whereas a financial penalty may cause hardship to

those convicted of white - collarcrime, a prison sentence cer-

tainly may'be a greater disincentive.

Certainly, the financial losses associated with most.

white - collar crime of thrift institutions are greater than

most of what we would call traditional bank robberies. In
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this regard, anargument for sentences associated with the

the magnitude of the financial losses incurred by the crime X

might be warranted. It seems that this is not currently the
X

case; I understand from discussions with people in my office,

the attorneys who know, unfortunately the typical prison sen -

K

tence for a thrift officer convicted of defrauding that thrift
!

an
X
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of millions of dollars has been just a few years at most.

It is certainly clear that damages incurred throgh

criminally fraudulent activity should be,recovered. This is

not always possible, as the convicted perpetrator may.already

have spent or hidden the proceeds of their fraudulent activityl
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From the point of view of a disincentive, if an in -

dividual convicted of fraud cannot pay restitution, then an

additional penalty that reflectsunrecovereddamages seems to

make sense. In this way, the potential perpetrator - would

understand that the consequences of his or her Criminal

activity wouldlbe fully subject to some form of effective pun-

ishment.

In closing, it isnecessary to pointout that the

thrift industry has experienced a significant amount of white-

collar crime perpetrated both by insiders and outsiders. Sen-

Vtencesthat include both fines and prison terms seem to be
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warranted as an appropriate punishment and disincentive. Sen -

tences that.reflect unrecoverable damages definitely seemto I

be appropriate.

Thank you very much for this opportunity and if I

can't answer the questions, I certainly can have them referred

to thecorrect - people.

COMMISSIONER NAGEL: Thank you.

Are there any questions.

COMMISSIONER BLOCK = *I have a quick follow - up ques -

tion. The guidelines,as you may know, punish fraud on basic -

ally;the size of the taking, and the question was whether there

should be a special enhancement forfinancial institutions.

If I was to summarize the thrust of your testimony, Ithink

that one part that comes out of is the fact there should be

these financial and imprisonment penalties for large - scale

fraud. I think you will find that in the guidelines.

The second point I am less clear, and that is what

is it that makes savings and loan fraud special and why should

there be a special level for savings and loan fraud, other

.than the scale. In the guideline, they scale frauds up to $5

million now and there is a proposal to go above that in terms

of gradations. Is there anything special aboutsavings and
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loan fraud that we should take into account?

MR. BARTHOLOMEW: I did see that in the questions

that were discussed about revising the guidelines, and as an
~

economist and also having looked at these cases, much as I

might want to give specific penalties myself, I don't think

that is possible. And as an economist looking at this, to me

fraud is fraud. If it is at a thrift institution, I thought

about this in preparing the testimony, if somebody rips off a

citizen for doing some kind of contract work which they didn'ti

do and didn't fulfill and were fraudulent in the activity and

caused damage, those damages to me are the same as damages

caused by fraud committedat a thrift institution, other than' ~

if we want to refer to the size.

COMMISSIONER BLOCK = Thank you. 5

COMMISSIONER NAGEL: Thank you very much.

MR. BARTHOLOMEW: Thank you. N

COMMISSIONER BLOCKE Is there anyone else who would [

like to testify?

[NO response. ]

If not, We will consider this hearing closed. Thank

~you very much.

[Whereupon, at 4:00 p.m., the Commission adjourned. ]


