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FPOA Prepared Statement, 7 April 1989 page 1

Mr. Chairman and Commissioners, | am Tommaso D. Rendino, President of

the Federal Probation ‘Of ficers Association and currentlg servmq as Semor

Umted States Probation Of ficer in the District of Yermont, statwned at
Burhnqton with an ofﬁce also at the Palais de Justice, Montreal, in

connection with my duties as liaison officer with local, provincial and

federsl agencies in the Province of Quebec,.Canada

The FPOA appreciates tmsopportumtg 1o offer its obiservations on some

beheve that a raising of the tuase';'level from 18 to 2 mag be approprlate

We °uggest that (see page 32 of the proposedzamendments) the current

armed robberu ranges be apphed.to a new un_armed _range and that the armed
robberg range which would result from an increase of 6 in the current base
level be adopted. This would result in the following new ranges

i Y Ly Y
63- 78 77- 96 84-105

; I
110-137 130-162  140-175

Unarmed 41-51  46- 57  51- 63
§7-108  97-121

aArmed 78-97

Proposed option 2, page 33, seemns reastmame tous



FPOA Prepared Statement, 7 April l 989 page 2

The difference between bank robberies and other robberies, as

reflected in longer prison terms, should remain. Bank robberies are more

public acts and generally place more peome at risk.

Loncerning paragraph 96, "Continuing Criminal Enterﬁrise", page 55,

we believe that guideline ranges which address ‘_g‘t\»ptutyes calling for

R

mandatory minimum penalties s

the minimum set by Co

serious personal injurg.~ W‘e\?élsowpelié};é that thlsshould Be a specific
characteristic in all fféud cases and nOi. behmlted to just a particular type
of fraud. |
e feel that sentences should be higher for insider trading,
procurement frauds and frauds sgainst financial ivn‘stituti}ons as vthis type of
crimi.nal behavior undermiﬁes public confidence to é greater degree than do

other frauds, and they have a more serious financial impact on the larger

community.



offenders. A mergi_ng._:of Category v

FPOA Prepared Statement, 7 April 1989  page 3
~In order to appropriately account for larger frauds, upward departure
is s'een'as the'preférred-procedure rather than adding nevy categories. This

method already seems to work well with drug offenses and it also provides

~ the Court with greater discretion.

As to paragraph 243, "The Career Offender Guideline”, page 135, we view

- current career offender guideline ranges.as.very high. Uptidn ,‘1’ page,|36, - |

Ty

”pgﬁfigular offenders in

a range .of imprisonmeﬁt{m'gh

extraordinarily high 1

| and ptjoﬁosed,caft‘e‘gorg Vi

to be more realistic th’éﬁ?’what-\:a}gfeaqﬁe%&iéfé‘%nd hould be tnedout -

Concerning paragraph 247, ?Séh{é’ncmgf{; ble”, page.142, the 0to6

~ month range which is propoéed-is more keésoﬁgble":than-tﬁe current

~subdivisions. This inclusive range would eliminate the lesser ranges which

now exist and which _are‘not 1 requvir:ed by statute,“or 2) necessarg“t‘g,
structure judicial discretion. |

'Regarding paragraph 260, "Home Detention”, page i4?, th_e-FPOA supports
home detention, accompanied by electrovnic monitoring where éppfopriate,

not only as an alternative t'o incarceration as required by Section ?3057of



FPOA Prepared Statement, 7 April 1983 page 4

the Gmnibustnti—Drug .Abuse Act of 1966 but also, in and of itself, asan . =
additional gradation in the range of sanctions available to the sentenéing
Court.’ Thefe are plans currently afoot to vastlg}increase “home detention”, |
using e}ectronit monitoring, on the “back end” of sentences. We feel that it

is also desirable as an option on the “front end” of sentences. The concern

| that home detention is not punitive in the public eye is only one of
‘lhat mmates p"r'_ef_ er the. greater freedom

perception. It is already qep‘ﬁ;t

strictions of remaining at home

erwcexsnotcurrentlg staf fed to handle

any additional supervision duties such as would necéss{;arﬂg g:j’segwith home

irable.” Supervision in home-detention

detention, the option remains de
cases would be intensive morder to be 1'efff§¢ii.ve_ | We estimate that, given

- current knowledge of home de-tention cases with electrohic monitoring, an
experienced probation officer could handle probably no more than 20 to 25 .
cases, to the exclusion bf other duties.

It -must be emphasized that, whereas home detention can be & valuable

addition to the panoply of sanctions, it can only be accomplished via

additional staff and resourées such as electronic equipment. were it to be

appropriately implem‘ented some of the collateral benefits to be realized |



- FPOA Prépare.d Statement, 7 April 1889 page S5
would be 1) alleviation of prisgﬁ overcrowding and 2) probable savings of
public funds. |

Néxt, the FPOA wishes to urge the Com»mission to move as speedily as
possiblé_to electronic fetrieval of the data which the Commission requires
from the field. ‘The neéessitg of having field staff manua]lg pull together
the zrequ_ired papers and send them via surface mail is a burden we would
»appréciéte-haying leave us, soon. The ‘te_ch}nol'ogg and the equipment isin
place, for the mosf pa'rt‘.

.The FPOA_asks that the Commissioh consider amendihg Guideline 161.9
by changing' the périovd ét the end of "this one sentence guideline to a comma
and &dding the fonow'ing language, “or any Class A misderﬁeancr violation
invojﬁng tﬁeft, in which the value of the probertg taken does not exceed
$l.00.“ Sevéral districts vwhit‘:h have military bases and other large federal
, ins.vtallations located within ‘theirf boundaries handle numerous Title 18
U.»S.C. Syec,tio'»n 641 shophff ting cases which are Class A misdemeanaors an‘d;

. which hegdlesslg tie up probation officers and ‘nee»dlesslg delay what are
almost iﬁe?itab}g sen’tenvces to pay a fine only.

'Penultimatelg, FPOA requests that the Commission review our

Salary/Benefit Comparability Study ("Study") dated October 5, 1988 and

consiger supporting FPOA’s goals as enumerated therein. We certainly da



FPOA Prepared Statement, 7 April 1989 page 6
not, in the least, ascribe to the Commission responsibility for the problems
which the Study details. On the other hand, quideline sentencing plays a
verg prominent pert in a probation of ficer's professional life and the
Commission could be in a position to offef suppori whic.h‘ could be most
beneficial to the field,

Finally, we once again congratu]ﬁg@tefthe.‘.Commisvsionv fo'r.its ovéran

excellent work,'particulag}g"ﬁbun dil enteffos Wé"'t*sgeking

S

commentary from all interest

positions. .




L RALPH MECHAM ADNHNISTRATNE OFFICE OF THE

DIRECTOR v UNlTED STATES CO URTS

. DONALD L. CHAMLEE
JAMES E. MACKLIN, JR. v o CHIEF OF THE DIVISION

DEPUTY DIRECTOR " WASHINGTON, D.C. 20544 OF PROBATION
April 3, 1989

Honorable William W. Wilkins, Jdr.

Circuit Judge, United States
Court Of Appeals

Post Office Box 10857

Greenville, South Carolina 29603

Dear Judge Wilkins:

On behalf of the Probation Division, thank you for the
opportunity to address home confinement augmented by electronic
monitoring before the Commission today. Please find enclosed
copies for each commissioner of the draft proposal entitled, A
Model Home Confinement Program and Research and Evaluation Plan
which was presented to the Committee on Criminal Law and
Probation Administration at its January 1989 meeting, made
reference to today by Commissioner Nagel. Comments from the
Commission would be greatly appreciated.

Sincerely,

Harold B. Wooten
Chief, Operations Branch

Enclosure

cc: Honorab]e Edward R. Becker



A MODEL HOME CONFINBMENT PROGRAM
and

RESEARCH AND EVALUATION PLAN

Presented to the

Committee on Criminal Law and Probation Administration

January 1989

This draft proposal, presented by the

Community Corrections Task Force,
was developed with the assistance of the

Probation Division
and the :
Federal-Judicial Center Research Division
in consultation with the
United States Sentencing Commission,

United States Parole Commission,
and the Bureau of Prisons.

Paul J. Hofer & Harold B. Wooten
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Introduction

Home confinement with electronic monitoring has gained
acceptance throughout the criminal justice system. It is
increasingly used at several stages: for pretrial release instead
of jail detention; as a condition of probation; as a sentence in
lieu of prison; as a condition of parole or supervised release;
and as a method of early release instead of continued imprisonment
or placement in community correctional centers. At the core of
these programs is the goal of ensuring that offenders abide by the
condition of their home confinement and minimize the risk that
they engage in new criminal behavior, fail to appear for court
proceedings, oOr endanger their communities.

Within this broad common base, home confinement can have
additional aims depending on the intent of the judge and on the
legal status of the offender. For instance, the purpose of pre-
trial detention under the Bail Reform Act of 1984 is to ensure the
appearance of the person and the safety of any other person and
the community. Punishment is not appropriate for someone still
presumed innocent.

Home confinement as a condition of probation, however, might
be imposed as part of a punitive sentence designed to ensure that
the defendant repay his debt to society. Judges are to impose
sentences "(A) to reflect the seriousness of the offense, to
promote respect for the law, and to provide just punishment...(B)
to afford adequate deterrence to criminal conduct; (C) to protect
the public from further crimes of the defendant; and (D) to
provide the defendant with needed educational or vocational
training, medical care, or other correctional treatment in the
most effective manner."’ Home confinement is often suitable for
satisfying both punitive and additional goals of sentencing.

Early release from prison---in addition to conserving.
valuable prison bedspace---has traditionally been used to ease the
offender’s readjustment to the community and to help establish
stable family and work patterns. Electronic monitoring entails
closer supervision for offenders in this group with a high risk of
recidivism. Again, a well-designed home confinement program holds
promise for improving post-incarceration control and reintegration

of offenders.

why should U.S. Probation Offices develop comprehensive home
confinement programs?

-

Accommodating these many goals and types of offenders within
a single home confinement program presents an organizational
challenge. Some argue that separate programs targeting one type of

1. U.S.C. 18§3553(a).



offender, e.g; early'réieasééé, should bé.dévéldbéd; Yet hbméb"'

confinement supervision involves many common elements, regardless
of how or at what stage offenders are selected for the program.
Multiple programs designed for each type of offender would contain
similar elements. All home confinement programs require probation
offices to establish policies and procedures, obtain equipment,
and train officers to monitor the offenders under supervision. In
offices relying on electronic monitoring, the same equipment will
probably be used in all cases. The placement screening, the survey
of the offender’s home and family, the review of computer reports,
and other program elements are so nearly identical---and so
different from traditional supervision---that the same officers,
especially trained, may be assigned to all offenders regardless of
their technical legal status.

What is needed in the Federal system is a program that can
accommodate the diverse needs of judicial, prison, parole, and
sentencing authorities with a maximum of efficiency. The Probation
Division of the Administrative Office of the U.S. Courts seems
best situated to take this systemic view of home confinement and
develop a comprehensive plan. It is the agency traditionally
charged with the community supervision of offenders. It has
responsibility and statutory authority for the supervision both of
offenders given probation, community confinement, or supervised
release at sentencing and for offenders released from prison under
the authority of the Parole Commission or the Bureau of Prisons.

In addition, it is crucial that the Probation Division manage
the number and type of responsibilities imposed upon its officers
so that neither the public safety nor the other supervision and
investigation duties of probation officers are compromised. A
proliferation of programs administered by different agencies could
lead to burdens placed on probation officers over which they have
iittle control. Home confinement programs managed through private
contractors or other agencies would result in Federal offenders
being placed under divergent authority without the local probation
office having <clear  supervision responsibility. Coordinated
community supervision becomes far more difficult. '

Accordingly, the Supervision Task Force of the Criminal Law
and the Administration of the Probation System Committee, as a
part of a number of recommendations about supervision-related
strategies, adopted a resolution in support of home confinement
with electronic monitoring as an option for those under
prerelease, probation, furlough, parole, or supervised release
supervision. The resolution also sets forth the general principle
of priority use of electronic monitoring for higher risk

offenders.

The Probation Division of the Administrative Office of the
U.S. Courts, as part of a working group with other relevant
agencies, developed this proposal outlining the home “confinement

4



program that it is willing to provide. Thé pfoposalrépecifiéé fbi

the benefit of the courts, the Sentencing Commission, the Parole
Commission, the Bureau of Prisons, and the United States Congress
exactly what type of supervision can be provided at the levels of
funding and offender placements they may choose to provide. Field
practitioners, armed with resources to accomplish the task, are
eager to begin.

One program with many goals: Entry points and tracks

The model program outlined in this report is designed for the
placement of offenders at all stages of criminal justice
processing. It~ provides core program elements focused on
incapacitating the offender and minimizing the risk to society..
But in addition to this core, the program provides two further
tracks---one for punishment and deterrence and one for training
and treatment. The tracks might be thought of as "sub-programs”
that provide a cluster of additional conditions, policies, and
procedures meant to achieve additional criminological purposes.
The tracks are not meant for all offenders. The additional
conditions—---which entail added time and expense---should be used
judiciously for those offenders on whom they are 1likely to be
beneficial.

The tracks proposed in this plan are intended as shorthand
for describing clusters of program elements meant to accomplish
different goals. We need some way of distinguishing -among
supervision policies for offenders under different legal
authority. Judges, the U.S. Sentencing Commission, probation
officers, the Parole Commission, and prison authorities are free
to tailor sentencing options and supervision plans to individual
offenders as they see fit, within statutory limits. Our hope 1is
that the core program and tracks provided here will help them
understand what type of supervision probation officers can
reasonably be expected to provide and help them communicate to the
officers their goals for the supervision of any particular
offender. '

Every supervision plan for particular offenders will be
composed of many elements---uniform policies and procedures, and
specific conditions. The model proposed here is not meant te limit
the opticns nor inhibit the creativity of local offices. It is
intended as a distillation of many of the best ideas we have seen
in our research into home confinement programs around the country
and the experience of the experimental pilot programs in Miami and
Los Angeles.

The core philosophy. The basic home confinement rrogram
outlined here provides a degree of intensive supervision and
control of offenders unlike anything previously seen in the
Federal probation system. The restriction to the home enforced

5



with electronic surveillance not only impedes offenders from.
engaging in criminal activity, but also permits the probation

officer to immediately detect violations of confinement so that

sanctions can be imposed---with an arrest warrant if necessary.

Home confinement is inherently punishing for offenders accustomed
to freedom of movement. It also fosters a more intimate

relationship between the offender and his family and encourages

good work habits. The simple regime of closely monitored
attendance at employment and return to the home in off hours can
change lifestyles and help make the offender a productive member
of society. ‘

The core program is designed to provide a high degree of
control at a relatively low price. But home confinement
supervision 1is still more expensive than regular parole or
probation. Considering both budget constraints and projected
prison population figures, a crucial goal for the Federal system
in the long run is to identify offenders who are good candidates
for home confinement, but who would be undesirable risks for
curfew parole, prcbation, or other less expensive and far less
intensive alternatives. By identifying this population the Federal
system can save the most money at the lowest risk by using home
confinement as a substitute for imprisonment.

With these goals in mind, the Subcommittee on Community
Corrections endorsed the use of home confinement, andzemphasized
that it should be used with high risk offenders. The U.S.
Congress has recently included house probation as a sentencing
option, but only as a substitute for imprisonment. The clear
message is that home confinement in the Federal system is to be
used as a diversion from prison, not to "widen the net" and used
with offenders who could be adequately controlled with less
restrictive-—-and costly---means. The core program presented here
is designed to identify, as best we can with current data, those
offenders who would be good risks for home confinement but poor

2. Additionally, the American Bar Association’s Criminal Justice
Section endorsed "Principles for the Use of Electronically
Monitored Home Confinement as a Criminal Sanction." (ABA House of
Delegates resolution approved August 1988.) Its recommendations
include: v

"1. A sentence may include home confinement monitored by an
electronic monitoring device if the judge finds, on the
record, that such...confinement is the least restrictive
alternative which should be imposed consistent with the
protection of the public and the gravity of the offense.

2. In no event should a court or probation office
automatically require electronic monitoring as a condition

of probation.”



risks for less restrictive supervision. The home confinement
condition is then closely monitored electronically to ensure
compliance.

Punishment and deterrence track. The sole exception to use of
home confinement for high risk control is when home confinement is
also the major punishment given an offender at sentencing. Even
good risks may need to be punished more severely than is possible
with probation alone. The sentencing model based on the "just
deserts" of crime has recently been expanded to nonprison
sanctions.’ Interviews with offenders under home confinement
confirm that it can be a very punishing experience. Some have
refused to participate in programs once they learned of the strict
rules because they felt it would be easier to spend the time in
jail. Community treatment facilities are widely perceived by

~offenders as more lenient than home confinement.

The offender’s perception of the punitiveness of a sentence
is central to any attempt to make the punishment fit the crime.
But the community’s perception is critical as well, not only
because it affects the appearance of justice, but also because the
effectiveness of the law as a deterrent depends on everyone's
understanding that lawbreaking will lead to real punishment. There
is little empirical research documenting public opinion about home
confinement. The literature contains anecdotal accounts both of
favorable media coverage and widespread community satisfaction and
of attempts to keep home confinement programs low-key to avoid
negative public reactions. Much depends on the effectiveness of
public education and on luck; a violent crime committed by a home
detainee early in a program’s history may be enough to spcil its
reputation in some jurisdictions. A well-known offender sentenced

to a luxurious apartment will give the impression that home
confinement is a way of "getting off easy.” :

2 home confinement program used as a punishment and deterrent
must have several additional elements in addition to the core

" control program. It must exclude persons whose offenses are So

serious that no duration or conditions of home confinement could
adequately punish them. It must either exclude persons whose homes
are so luxurious that confinement would not be experienced or
perceived as punishing, oOr it must dramatically alter the
environment. Leave time, sanctions for violations, and other

1

3. For the theory of sentences as "just deserts," see: R.
Singer, Just Deserts: Sentencing Based on Equality Deserts,
Ballinger (1979); A. von Hirsch, Doing Justice: The Report of the
Committee for the Study of Incarceration, Hill and Wang (1976).

For its extension to nonprison canctions, see Thomson, "Prospects
for Justice Model Probation," in P.D. McAnany, Thomson & Fogel
(eds.), Probation and Justice: Reconsideration of Mission (1984),
at 101-35. :



pfogtam policies must be tailored to the puﬁ{shhént ééélé of the

sentence. The punishment and deterrence---"P&D Track"---conditions
outlined below are intended to ensure that home confinement can be
used as a punitive sanction for those persons who have been found
guilty and deserving of punishment.

Testing, treatment and training track. In addition  to
incapacitation, deterrence, and punishment, the criminal justice
system helps offenders become productive citizens to the extent
this is possible. Research has just begun, but there are signs
that home confinement may hold significant promise as a
rehabilitative tool. At a minimum, keeping offenders at home
chields them from the sometimes criminogenic conditions of prison
life. By reducing disruptions to family and employment, - the
offender is less 1likely to develop a criminal outlook and
lifestyle. Requiring the offender to continue to support his
family, and even pay for his supervision, teaches an important.

lesson in responsibility.

There are anecdotal reports that offenders can learn to,
structure their time, budget their money, and generally make
significant changes in their habits under the enforced regime of
home confinement. Interviews with Federal offenders in Nebraska
indicate that for some persons, arrest and conviction marks a
turning point in their lives when they are followed by a mandatory
radical change in lifestyle. Offenders who were hard 1living,
reckless, and relished their image as "outlaws" became
"domesticated" under the enforced regime of home confinement.

- Girlfriends and wives reported that they were no longer taken for

granted; offenders became involved with their children.
Improvements were made around the house, or time for study was
finally found. Though reports such as these must necessarily be
met with skepticism, there are sufficient indications of a real
therapeutic potential that further research is justified. The
impact of an enforced regime of domestic life should not be

underestimated.

The home does not in itself offer any other systematic
treatment or training. Community mental health counseling,
substance abuse treatment, and educational services must be relied
on to provide the needed professional assistance. Completion of
adult literacy courses Or high-school equivalency studies can
often be accomplished at home or with short trips to school.
Special rewards for attaining treatment goals, such as a night.
out,, can be used to encourage offenders to complete training
programs. Probation offices might offer counseling for home
detainees. Other treatment resources can surely be identified or

- developed in most jurisdictions.

Drug testing provides for the detection of substance abuse
and in conjunction with drug abuse treatment may help keep
offenders drug free. New devices permit the breathalizer

8



monitoring of alcohol consumption through telephone contact.
Alcoholics Anonymous is a popular treatment for which offenders
might be permitted to leave home. Monitoring and treatment of
drug use while the offender is in the home environment promise to
establish longer-lasting drug-free lifestyles than does treatment

in the artificial environment of a prison.

The testing, treatment and training (3T Track) conditions
outlined below are intended to encourage judges and supervising
officers to identify offenders with a good prospect of making a
significant lifestyle change. They can then develop supervision
and self-improvement plans and identify community-based testing,
treatment, and educational facilities. For carefully selected
offenders, the use of home confinement as part of a comprehensive
self-improvement plan may prove to be one of the most powerful
tools for behavior change ever in the hands of probation officers.



Core Program

P&D Track 3T Track
Select only those

Select mid-range
risks: not too
low or too high

Employment required

petention for non-

working hours
except routine

weekly leave

Slowly increasing
leave time if
acceptable risk

Travel restrictions

Table 1:

‘Select those

likely to benefit
from testing,
treatment, or
training

who can be
punished at home

Employment, Employment or
schooling

consider hard
labor .

Detention for non-
working hours,
reduced to curfew as
behavior warrants

Detention for all
non-working hours

Leave time only Leave time granted
‘for essential trx, school, and as
tasks reward

Travel only as reward

Severe travel
if behavior warrants

restrictions

Vehicle
restrictions

Community service

Submission to
search and seizure

Environmental
restrictions

Elements of Core Program and Tracks

-
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Empirical Questions for Research and Evaluation

The empirical research concerning home confinement, though
growing, 1is still meager and any program must be considered
experimental.4  several projects funded and monitored by the
National Institute of Justice (NIJ) are under way, but the bulk of
results from these studies are not yet available. The pilot
programs in Los Angeles and Miami have addressed some important
threshold issues in the development of home confinement programs.
aAn expanded comprehensive program that included pretrial releasees
and probationers could address a wider range of empirical issues.
Selection criteria, supervision strategies, and other program
elements can then be refined as our experience with this criminal
justice innovation grows. : ”

In the next sections we propose several studies that are
needed to effectively evaluate home confinement programs in the
Federal system. Evaluation must be an integral part of program
design, but we do not here address the details of data collection
or analysis. Nor do we propose that all the potential projects be
implemented; policymakers must decide what information would be
most useful and set research priorities. Experimentation could
proceed nationwide or with a sample of districts.

Reliability of the eguipment

The Division and the local offices have had extensive contact
with Guardian Technologies, the contractor for the pilot program.
The officers in Miami conducted their own tests of the equipment,
wearing the transmitters, logging their movements, and attempting
to fool the computer. The NIJ has commissioned a study using
students to do the same, but results are not yet available. ’

Initial reports suggest that the equipment is very reliable.
But additional experience studying the number of problems and how
labor-intensive it is to solve them might be helpful. The results
of the pilot study are limited to one contractor and one hardware.
1t may be valuable to document that there is a range of technology
out there that can do the job. :

Supervision strategies

With the results from the "Community Supervision of Federal
Offenders Study" completed earlier in 1988 we have been able to
establish that home confinement offers a degree of intensive

4. See P. Hofer & B. Meierhoefer, Home Confinement: An Evolving
Sanction in the Federal Criminal Justice System (1987) for a
Leview of the major research findings.
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supervisijon unlike anything ever seen in the Federal system. Data
collected by the Parole Commission can paint 2 detailed picture of
the number of contacts, the degree of surveillance, and the hours
spent by the offender at work, in school, in treatment, at church,
and for other regularly scheduled activities. Additional research
might focus on how probation officers are granting leaves from
confinement or adding restrictions. Strategies for managing a home
confinement caseload efficiently, and for using home confinement
as a tool to shape productive behavior, might yield helpful
results. ' : ‘

Probation officer workload

The Administrative Office may want to develop workload
measures so that budget reguests can accurately reflect personnel
" needs for a comprehensive program. Aspects of the program that are
the same as regular supervision (e.g. time needed for house calls,
phone contacts, etc.) may not need to be studied, even if these
activities are more frequent in the program than in regular
supervision. We can simply multiply the known time needed for
these contacts by the number of them required in typical home
confinement programs. But time needed for aspects that are unique-
——such as orientation of family to the program, equipment
installation, and followup on computer-reported absences---do need
to be documented. And there are some things that take less time in
home confinement. For example, officers do not waste time making
home visits only to find the offender isn’t there. Estimating
workload requirements in a wide range of jurisdictions might help
refine budget requests. As a rule of thumb at this point we
estimate that electronic monitoring programs are three or four
times as time consuming as a typical supervision case.

Offender and community perceptions of the program

We have conducted many confidential interviews with offenders
in Miami and Nebraska. This has provided useful insight into how
to construct a closing questionnaire for offenders at the end of
their home confinement. Questions to be addressed include problems
with the equipment, changes in lifestyle as a result of the
program, the effect on family members, the relative punishment of
home confinement, imprisonment, and half-way houses; and ways of
coping with "cabin fever." These insights may be helpful in
developing a model operations manual. . .

Equating ratios. The gquestion of how much punishment is
needed to retribute for a crime is an ethical guestion that cannot
be answered with scientific methods. But the problem of equating
the perceived punishment of imprisonment to the perceived
punishment of home confinement can be approached empirically using
methods developed for the study of choices and decisionmaking.

12



offenders who have experienced both prison and home confinement
could be asked to choose between prison and home sentences of
various hours and durations. The point at which the average person
was indifferent to a choice between the two would be one possible
definition of an equivalent sentence. '

The perception of the community is also important, since the
fear of punishment is crucial to the deterrent effect of a
sanction. To measure the perception of the community, public
opinion surveys might be supplemented with equating judgments
similar to those made by offenders. Any mismatch between the
perceptions of offenders and the perceptions of the public would
represent a gap in public wunderstanding . of prisons, home
confinement, or both. The results of an equating study would be
to establish a ratio or home confinement to imprisonment that
would provide equivalent punishment.

Refining selection criteria

Predicting . success. Empirically derived methods of
classification often improve selection compared with haphazard
release of offenders or with intuitive "armchair" selection by
probation officers or judges. The latter are often unreliable and
can be contaminated by errors of induction, personal biases, and
manipulation by canny offenders. Attempts to predict risk have
often identified many of the same factors: prior criminal record,
drug addiction, employment, age, sex, and other demographic
variables. An empirically based system for identifying good risks
for home confinement would likely include these as well.

put there may be factors that lead to specific problems
complying with the home confinement conditions. Psychological
tests that measure impulsiveness, for example, might help identify
persons who are simply incapable of keeping themselves from
walking out the door. Probation officer ratings of the home
environment or other factors may reliably correlate with
successful adjustment to the program. The validity of whatever
screening methods are used should be evaluated, and if possible,
supplemented with objective criteria.

Research to identify risk factors for home confinement would
have a major advantage OVer traditional recidivism prediction
studies. The outcome variable in traditional research often 1is
rearrest as recorded on FBI rap sheets---a coarse measure of
success. Electronic monitoring involves continuous recording of
absences from the home. We have detailed records of how strictly
offenders comply with this condition. There will be a wide range
across offenders on this variabhle. Background information on
offenders that might be useful for selection can be gleaned from
currently available data such as presentence reports. Officers
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would make additional ratings. Offenders could.bé asked to take a
psychological test.’

By correlating the number of unauthorized absences from home
and other outcome data with offender characteristics, predictors
of risk and success could be identified. A screening device would

then be developed that probation officers could use to identify
offenders who pose too great a risk for home confinement.

To best refine selection criteria for home confinement, a
wide range of offender types should be admitted into the program-
on an experimental basis. We can assess the risk of a factor only
if there are a significant number of offenders with that factor in
the program. ' :

Preventing discrimination. Care must be taken to ensure that
home confinement is available to all qualified offenders,
regardless of race, religion, national  origin, or other
discriminatory classifications. Many commentators---including the
Criminal Justice Section of the American Bar Association---have
recommended that "3. The ability of an individual to pay for the
use of an electronic monitoring device should not be considered in
determining whether to reguire the use of such a device when
imposing sentence."® Requirements that offenders pay for their own
supervision, that they have a home, a telephone, and a job also
raises the possibility that selection procedures could have an
adverse impact on the poor or on minorities.

Several Federal jurisdictions currently require offenders to
bear the costs of meeting probation conditions of treatment,
training, and the costs of surveillance under home confinement.
The General Counsel to the Administrative Office of the United
States Courts has not issued advice on the legality of these
probation conditions and urges caution as well as experimentation.
(Telephone conversation with David N. Adair, Jr., Assistant
General Counsel, May 14, 1987.) In Nebraska---location of the
largest Federal home confinement program---offenders are reguired

5. Discussions with suppliers of computer-administered tests
suggest that these might be made available free of charge for
purposes of our research. Offenders could be tested automatically
in the probation office on the same equipment that is used for
monitoring. The test is scored electronically, and the data are
automatically formatted for analysis.

6. Supra, note 2.
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to pay if they are able, but supervision is provided free to all
otherwise qualified indigents.

Policymakers must decide which criteria are permissible bases
for classification and selection into the program and which should
not be considered. The model program should collect demographic
data on offenders to evaluate  whether -the program
disproportionately excludes minorities, indigents, and other
suspect classifications. If so, additional study can determine if
this is due to bias in the selection process or is an adverse

effect of facially neutral or otherwise permissible selection
criteria.

Evaluation of home confinement’'s effects on recidivism and
productivity

A full evaluation of home confinement requires that we assess
multiple effects of the programs both during the period of
confinement and in the long term. A comprehensive definition of
success or failure includes: 1) how often offenders are not at
home when checked, or 2) how often they abscond and are never
found, 3) the frequency of revocation, or 4) the frequency of new
crime and recidivism while under supervision. True success in the
long run can be validated only by investigating: 5) the number of
violations or new crimes eventually committed by the offender, 6)
the number of days employed and earnings made, compared to
previous history, 7) educaticnal advances, 8) the number of days
free of drugs, and numerous other outcome measures of control and
rehabilitation.

Several research designs allow us to evaluate home
confinement programs, but they raise serious methodological
problems. Many measures of success depend not only on the actual
behavior of the offender, but also on the rigidity of a probation
department’'s monitoring and enforcement. The strictest supervision

7. In the case of Bearden v. Georgia, 461 U.S. 660 (1983), the
U.S. Supreme Court invalidated under the due process clause a
revocation of an indigent's probation for failure to pay fines
and recstitution, absent a finding of fault and inadeguate
alternatives. Yet in dicta in the same opinion, the court stated
that "[a] defendant's poverty in no way immunizes him from '
pun{shment. Thus, when determining initially whether the State's
penological interests require imposition of a term of
imprisonment, the sentencing court can consider the entire
background of the defendant, including his employment history and.
financial resources." Whether the state’s legitimate penological
interests include requiring offenders to pay for their own
supervision remains unclear.
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may actually result in rates that make a progréh'iobk'théiiéaéf
“ successful. ‘

The mere finding that a group of home detainees has a high or
low success rate, without a comparison group of similar offenders
" not in home confinement programs, does not allow us to infer that
it was the program that caused the success. Since any program
will require some screening of applicants and selection only of
better risks, high success rates do not necessarily mean that a
program is effective. '

From a purely research perspective, the ideal procedure for
creating a comparison group is random assignment following
selection for the program. All candidates are screened with the
standard selection procedures. Only then are they divided
randomly: some assigned to home confinement and others to
imprisonment, probation, community confinement, ofr to whatever
option one wishes to compare (and for which comparable success
measures can be obtained).® Although such a design would isolate
the effects of the program from the effects of selection, the
ethical concerns stemming from the unegual treatment of similar
offenders might preclude its use. ‘

1f randomization is not feasible, less powerful alternative
designs are available. One possibility is to form a matched
control group of similar past cases.’ It is unlikely, however,
that complete and comparable outcome information can be obtained
for persons not part of the program. One could also evaluate the
a priori probabilities of recidivism for the type of offenders
given home confinement by using the existing salient factor score
and RPS-80 risk assessments routinely done for probationers and
comparing these to the actual recidivism of the group. These
scores could also be used as a matching variable or as a covariate
in an analysis of covariance comparing home detainees with
offenders who received other sentences. None of these quasi-

8. The exact size of the comparison group needed for
statistically stable results depends on the variability across
groups on the success measures and the precision desired in the
results. A rough estimate is that 50 would be adequate for
detecting differences in earnings, violation rates, or.other
measures with moderate variability. More would be required to
detect differences in violation or rearrest rates. '

9. See Pearson & Bibel, "New Jersey’'s Intensive Supervision
Program: What Is It Like? How Is 1t Working?" 50 Fed. Probation
25 (1986), for a similar design to evaluate the New Jersey
intensive supervision program. The Bureau of Prisons is
developing a matched control group for its evaluation of the
pilot program in Miami and Los Angeles. -
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experimental designs would provide the.céftainty of a fahdbhized
design, however.

what are the costs of home confinement compared with other
sentences?

The savings and costs to the courts, probation offices,
prisons, and society as 2 whole resulting from use of home
confinement depend on which alternatives it replaces and the costs
of those alternatives. The Bureau of Prisons estimates the cost of .
incarceration. The Federal probation service estimates the costs
of various levels of probation supervision. We can estimate the
cost of different types of confinement and monitoring and of
additional conditions typically used with home confinement. Given
these estimates and projections of the likely disposition of home
detainees if the programs didn't exist---prison or probation---the
savings or expenses created by the program can be estimated. For
example, if home confinement were used with 20 percent of Federal

criminal offenders---of which 5 percent would have gone to prison
and 15 percent would have been placed on high supervision
probation---vwe could use the cost estimates to calculate the

savings, or in this example the extra expense, generated by the
program. '
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Program Entry Points: Selection Procedures and Criteria

The decision to use home confinement can be made at several
stages in the processing of an offender and by several different
authorities. Here we review four points at which offenders might
be referred to the program, and briefly discuss the current
authority and criteria for these referrals. We offer suggestions
about how referring agencies might integrate their needs with the
comprehensive program envisioned here. We review the tracks or

additional conditions that are appropriate for offenders entering
the program at different stages and with different legal status.

All offenders in the program would be routinely screened
through the program-wide selection criteria. These considerations
are outlined at the end of this section. We begin here by
discussing additional criteria relevant to offenders entering at
different points and under different authorities.

Judicially imposed conditions of pretrial release

The Bail Reform Act of 1984'° requires that defendants be.
released on personal recognizance oOr unsecured personal bond
unless the judicial officer determines "that such release will not
reasonably assure the appearance of the person as required or will
endanger the safety of any other person or the community."11 If not
released as above, the court must impose the least restrictive
condition or combination of conditions to assure appearance and
protect others. '

Six Federal districts are already contracting for electronic
monitoring as part of their pretrial services. 1t seems it may
often qualify as the least restrictive method of accomplishing the
purposes of pretrial release conditions. Pretrial home confinement
should be considered after a detention order has been issued and
only in lieu of detention. It should not be used where other less
restrictive conditions would satisfy the purposes of the act. Risk
of flight or dangerous activity should be the sole selection
criteria. :

Core risk-control conditions are generally the only
appropriate track for these offenders. In some cases additional
precautions such as phone tapping or restrictive travel conditions
may be necessary. Under the recently passed drug act, additional
drug testing or treatment conditions may be appropriate in some

10. 18 U.S.C. §3141-3150.

11. See D. Golash, The Bail Reform Act of 1984 (Federal ,
Judicial Center 1987), for an introduction to and discussion of
the factors to be considered when making pretrial release
decisions.
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pilot districts. The P&D track is'not suitabié for offendéfsnﬁfifl"“

presumed innocent.

Judicially imposed conditions ofvprobation

The recently enacted drug bill has also included provisions
making explicit the authority of judges to impose "house
probation" requiring an offender to "remain at his place of
residence during nonworking hours and, if the court finds it
appropriate, that compliance with this condition be monitored by
telephonic electronic signaling devices... ." The bill further
provides "that a condition under this para?raph may be imposed
only as an alternative to incarceration..."'? In addition to this
constraint, judges can use home confinement only if appropriate to
satisfy the statutory purposes of sentencing.13 They are bound to
consider "(3) the kinds of sentences available;" and "(4) the
kinds of sentence and the sentencing range established...by the
Sentencing Commission.""

The Sentencing Commission, on the view that home confinement
is not as punishing as either imprisonment or community
confinement, has restricted its use to only those less serious
cases where routine probation without home confinement is &lso an
option. Currently, judges bound both by the new house probation
provisions of the drug act and the sentencing guidelines have the
option of sentencing to home confinement only in those cases with
a minimum guideline range of zero where they would nonetheless
have imposed some sentence of imprisonment. There 1is evidence that
these cases are rare under traditional sentencing practices and
that home confinement was used for a much broader range of
offenders before the guidelines took effect.’’

One of the empirical assumptions underlying the guidelines
now appears to be incorrect: offenders report that Thome
confinement is often at least as punitive as community
confinement. At some ratio (days of home confinement to days of
prison) it becomes as punishing as prison. Similarly, the public

12. §7305 (a)(20)
13. See text on page 2 abbve for the complete list.
14. U.S.C. 18§3553(a)

15. Telephone conversation with William Beach, U.S. Probation
Officer in the District of Nebraska, who oversees the largest
home confinement program in the Federal system. Probation Cfficer
Beach has calculated that the vast majority cf the over 50 cases
currently in the District’'s program could not be given home
confinement under the .guidelines without a departure.
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perception of the severity of home ‘confinement---a crucial
consideration for determining its deterrent effect---is in flux.
Public opinion is easily influenced by the media coverage, both
favorable and unfavorable. Jurisdictions which have undertaken
public education campaigns as part of their program development
have generally had success in alerting the community .to the
effectiveness of this new sanction.*®

Consistent with the Sentencing Commission’s concern to ensure
punishment commensurate with the seriousness of the crime,
additional punishment conditions should generally be a part of
sentences of home confinement. In addition, the punishment and
deterrence track introduced above and outlined in the supervision
overview below is designed to ensure that offenders are punished
adequately and that the community is deterred by the threat of the
home confinement sanction. It should be routine with offenders for
whom home confinement is the sole sanction. Some offenders, and
some homes, may simply not be suitable for the program if the
period of confinement cannot be made sufficiently unpleasant to-be
punitive.

The selection options proposed here tie the availability of
the program to the seriousness of the person’'s offense, as
measured by the offense level score from the guidelines. Not only
will this help satisfy the punitive purpose of sentencing, but it
will also help ensure that home confinement is no more available
for "white <collar" crimes than for other types, since the
Commission has been careful to establish offense levels for these
crimes that reflect their harm.

Given the multiple goals of sentencing and the multiple
purposes motivating this proposal---the need to provide a non-
incarcerative alternative in Jjurisdictions where community
treatment facilities are not available, the need to continue
research on home confinement so that we can appreciate its
potential with a variety of offenders and the need to conserve
valuable prison bedspace---we leave to policymakers the final
formulation of selection criteria. Here we propose a range of
options for consideration by the Sentencing Commission and the
judiciary. ‘

" Figure 1 on the following page illustrates the cells in the
guideline sentencing grid where home confinement would be
available, currently and under each of the three options described
below. Criteria in addition to offense level and criminal history
category, many of which are provided in the text, would further
narrow the population of offenders for whom the sentence would be
available. '

16. See R. Ball, C. R. Huff & J. R. Lilly House Arrest and
Correctional Policy: Doing Time at Home, Sage Publications, 1988.
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Option

Current:

Regular probation
or home confinement
available if ®min=0

Option 1:

Permit home
confinement vhere
conz. confinement
nov available

split sentence

Option 2:
Percit home
coniinerent for
first offenders

Option 3:
Expanded
availability

From Guidrlines Manual,

U.S. Sentencing
Commission, 1987.
Entries are months
of japrisonment.

SENTENCING TABLE

- Criminal Historv Category

. Offemse 1 n o ¢4 SV oV N
Leve  Dorl gt 456 789 101112 13 ormorc
1 0- 1 0- 2 0- 3 0- 4 0- § 0-_6
2 0- 2 0- 3 0- 4 0- 5 7
3 0- 3 0- 4 0- § 0- 6 9
4 0- 4 0- § 0- 6 2- 8 2
S 0- 5 0- 6 -7 . 4 kS
6 0- 6 2- 8 6. 8
7 1- 7 4 -
8 2- 8
S 4- 10  6- 12 7804
oo o612
11 £ - 14
12 12 - 16
13 12- 18
14 15- 21
15 18 - 24
16 21 - 27 24 - 30 27 - 33 33 - 41 41 - 51 46 - 57
17 Z4- 30 27 - 33 30 - 37 37 . 46 46 - 57 S1- 63
18 27 = 33 30- 5 35 - 41 41 - S 51 - 6> 37 - 7l
19 30 - 37 33 - 4l 37 . 46 46 - 57 57- 71 63 - 78
) 33 - 41 37 - 46 41 - 51 51 - 63 63 - 78 70 - &7
21 37 - 46 41- 51 46 - 57 57- 1 70 - 87 77 - 96
2 41-- 51 46 - 57 51 - 63 65 - 78 77 - S5 84 - 1CS
23 26 - 57 51- 63 $7- 71 70 - 87 g4 - 105 $2- 115
24 51 - 63 57- 71 63 - 78 77 - 96 92 - 11§ 100 - 125
25 7 - 71 63 - 78 70 - 87 4-105 100-125 110 - 137
26 -9 70 - 87 78 - 97 G2 -115 110 - 137 120 - 150
27 70 - 87 78 - 97 §7-108 100-125  120-150 130 - 162
8 78 - 97 . 7-108 $7-121  110-137  130-162 140 -175
29 T - 108 7121 108 - 135 121 - 151 140 - 175 151 - 188
30 §7-121  108-135 421-151 135-168 151 -188 168 -210"
31 108 - 135 121-151 135-168 151 -188 168 -210 188 - 23
32 121-151  135-168 151 -188  168§-210 188 -235 210 - 262
33 135 - 168 151 - 188  168-210 188 -235  210-262 235 - 253
34 151 - 188 168 - 210 188 -235 210 -262  235-293 281 - 327
35 165 - 210 188 - 235  210-262  235-293  262-327 292 - 365
36 188 - 235 210 -262  235-.293 262 -327  292-365 314 - 405
37 210 -262  235-293  262-327 292365 324-405 360 - lifc
38 235 -293  262-327 292 -365 324 -405 360 - life . 360 - life
39 262 -327  292-365  324-405 360 -lifc 360 -life 360 - lifc
40 202 -365 324 -405 360 -1lifc 360 - life 360 -life 360 -.lifc
41 374 - 405 360 -life 360 - life 360 - life  360-1ifc 360 -1if:
42 360 - life 360 -1ife 360 -1ife 360 -1life 360 -life 360 - life
43 life life life life life life

Figure 1: Areas of sentencing table where home confinement would
be allowed under options
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option 1 is tied most closely to the seriousness of the crime
and the punishment required under the present guideline structure.
It simply allows the use of home confinement in the same way that
¢ommunity confinement is presently used as an alternative to
imprisonment or as part of a split sentence.

In effect, judges could impose home confinement in lieu of
imprisonment at a 1:1 ratio for up to 6 months minimum reguired
imprisonment. For 8 to 10 months minimum they could impose home
confinement at a 1:1 ratio for at most half of the required
imprisonment; the remainder must be served in prison.

It may be desirable to consider two additional revisions in
the present guideline structure: 1) in the ratio of home
confinement to required imprisonment and, 2) in the portion of
split sentences served in prison. For punitive purposes---and
especially if additional conditions such as community service or
fines did not adequately punish---a greater ratio of home
confinement for required imprisonment might be used. Two-to-one
ratios are typically found in state programs.

, Differently portioned split sentences should also Dbe
considered. Briefer periods of "shock incarceration"!® followed by
longer periods of home confinement may provide more punishment per
dollar and also be more effective at preventing the disruptions to
family, loss of job, or exposure to ~criminogenic prison
exp’eriences.9 :

Option 2 expands the availability of home confinement to
those convicted of somewhat more serious crimes, but who have no

17. Remember that extending the period of home confinement
decreases the cost effectiveness of. the sanction. '

18. See E. J. Latessa & G. F. Vito, "The Effects of Intensive
Supervision on Shock Probationers," Journal of Criminal Justice,
1988, pp. 319-330.

19. The guidelines as currently written contain an anomaly in
their use of split sentences. For minimum ranges of 1-6 months,
judges have the option of either community confinement,
imprisonment, or a split sentence. For minimum range 8-10, they
have only the options of imprisonment or split sentence. So for
an offender in guideline range 6-12, the judge could sentence to
6 months in a halfway house. But for an offender in range 8-14,
the judge must sentence to at least 4 months in prison befcre
halfway house placement. Judges cannot fashion what might in some
cases be a very effective sentence: 1 month hard time in jail,
followed by a year of home confinement. N
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or 1ittle criminal history.?® For persons who have previously been
convicted and imprisoned, home confinement may seem relatively
easy. But to first offenders or those who have previously gotten
simple probation, home confinement represents a significant
sanction and a substantial increment in punishment and control.
These offenders are also those most likely to be harmed by prison.

we propose that the commission and judiciary consider the
experimental use of home confinement for Category I offenders up
to Offense Level 15 if they satisfy the additional program
screening conditions. This permits a fuller exploration of the
types of people who can be' controlled with electronic monitors.
Those with a previous probation violation or violent offense
cshould be excluded. Policymakers may wish to develop additional
"exclusions. : S

Since the minimum term of imprisonment for Offense Level 15
is 18 months, full home detention in non-working hours for the
entire length of supervision is not realistic. Similarly,
lengthening the term at a 2 to 1 or other ratio to obtain
equivalent punishment would be impossible. To increase the
punitiveness of the sentence, it may be desirable to mandate a
period of incarceration at the beginning of the sentence.
Additional punitive conditions and assignment to the P&D Track
must be part of the sentence. 1In some cases, the goal of
- equivalent punishment must be balanced by the goals of inexpensive
incapacitation, the potential for rehabilitation, and the
experimental value of the research program.

_Option 3 is intended to maximize the research potential of
the program. It abandons use of the guideline grid as the primary
criteria for selection, except to place an upper limit on the
ceriousness of offenses for which home confinement would be
permitted. No offender with an offense score greater than 17 would
be admitted to the program. In these cases no conceivable
combination of additional conditions could adequately punish the
offender, and the research goals and other purposes of sentencing
cannot outweigh this inadequacy.

The remaining pool of offenders must meet the core program
selection criteria. They should have no history of violent
offenses or parole or probation revocations. Even with these
additional exclusions, a wide range of offender types and criminal

20. This is roughly congruent with Criminal History Category I
from the guideline grid, though this category includes both first
offenders and those who have previously been convicted but not
incarcerated for more than 60 days. Policymakers may wish to
narrow the availability of the program to only first-timers, to
those never before incarcerated, or make it available to all
Category I offenders.
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histories would likely be available for the program. "'I1f the
remaining pool of eligible offenders is quite large, then random
selection from the pool of eligible offenders should be
considered. With adequate followup, this would permit the design
of a true evaluation of the effectiveness of home confinement.®

Administratively initiated conditions of supervision

Once the offender has been sentenced to probation, or
referred on parole or supervised release, the probation office has
discretion to assign him or her to different levels of
supervision. This discretion may be limited by legally imposed
conditions, but the officer generally may implement daily, weekly,
or less frequent contacts. This discretion may .permit ‘the
probation officer to place an offender in the home confinement
program even though the judge did not stipulate such a condition
at sentencing. At the very least, the officer can ask the judge or
parole commission to hold a hearing and add the condition of home
confinement. o '

The availability of this sanction is an important new
supervision tool meriting further study. The pilot curfew parole
program in Miami has developed procedures and criteria for
referral by supervising probation officers. Parolees are
considered for the program "as a result of violations or other
problems that would have resulted in a request for revocation or
CTC placement." The suitability of the home, employment, and other
factors are also considered by the deputy chief probation officer,
who decides whether to request a Modification of Parole
Conditions. '

At this point we don’t know what selection criteria would
ensure that this new sanction is used with maximum effectiveness.
Offenders exhibiting signs of a high risk of absconding, offenders
‘having trouble on the job, or those not complying with treatment
conditions may be suitable candidates. Additional research 1is
needed.

21. Random selection could be instituted under the other
options, but several considerations weigh against it. First, many
of the offenders included under Option 1 already have home or
community confinement available as a sentence. Denying them &
present benefit on a random basis creates serious ethical and.
perhaps legal guestions. In addition, we question whether a
sufficiently large population of gqualified offenders could be
found under Option 1 or 2 to justify randomly excluding a
proportion of them for experimental purposes. This is especially
true if the experiment is to be done in jurisdictions where there
are no community treatment facilities, which tend to be non-
metropolitan areas.
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Conditions of parole or early release from imprisonment

parole officials have authority to impose conditions of
supervision on those released under their jurisdiction. Prison
authorities have some release discretion while an offender is
under their jurisdiction, based primarily on their authority to
designate place of 'imprisonment and to grant furloughs. One
common use of this authority has been assigning offenders to serve
the last portion of their prison term in community treatment
centers; another is the <curfew parole and pilot electronic
monitoring study. The Probation Division has statutory authority
to assist in the supervision of offenders released under all these
procedures when requested by the attorney general or his or her
designee.z2

Prison and pérole authorities have their own criteria for
release and their own views regarding the approgriate elements in
an early release home confinement program. The emerging

22. 18 U.S.C. § 3603(f), as modified by the Sentencing Reform
Act of 1984. (Chapter II of the Comprehensive Crime Control Act
of 1984, Pub. L. 98-473, October 12, 1984).

23. See, for example, the proposal by Parole Commissioner Rast
for a "Community Based Offender Sanction and Control Program"
(July 28, 1988) and the letters in reply of Donald Chamlee,
Director, Probation Division (August 16, 1988) and Michael
Quinlan, Director, Bureau of Prisons (september 28, 1988).
Commissioner Rast'’s proposal was for a program intended to
ensure "that society maintain the integrity of its penal
function" and contained "sufficiently punitive provisions that
the participant is little or no better off than he would be if he
were still in the custody of the BOP." It excluded inmates with a
Salient Factor Score of greater than three, major drug dealers,
RICO or continuing criminal enterprise offenders, those convicted
of violent or sex offenses, or those with a history of escapes or
absconding. It contained stringent provisions for time off and
other conditions of confinement. Many of Commissioner Rast’s
ideas are included in the core program outlined in this proposal,
and many of the punitive elements are found in the P&D track.
Director Chamlee replied that the selectivity of the program
was wrong---that the expensive monitoring resources should be
used on the worst risks, precisely those excluded under the Rast
proposal. Better risks could be cycled through the program only
briefly or supervised under simple curfew parocle. Additioneal
program elements---calling for the "highest and most remunerative
employment possible," for community cervice, for abstention from
alcohol, prohibitions against visits from persons whe are not
"law abiding," and expanding the search and seizure authority of
probation officers---were seen as unworkable or not cost
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consensus is that post-incarceration use of home confinement
should be restricted to high-risk offenders reguiring intensive
supervision. In some cases, T&T Track conditions may be useful for
easing the transition back to the community and encouraging the
development of law-abiding habits and lifestyles. '

The pilot program in Miami has developed these procedures and
criteria for selection into its’ home confinement program:24 The
Community Programs Managers review cases referred for CTC
placement, select those that appear to be eligible for the
Community Control Program, and refer them to the Probation Office,
providing a copy of Bureau of Prisons file materials and (if the
offender was sentenced in another district) a copy of the.
presentence report. The Probation Office then conducts a pre-
release investigation and makes a recommendation concerning the
inmate’s eligibility for the program using the following criterias:

1) The inmate must be scheduled for release by parole or
mandatory release. Mandatory release cases must also have a
calient factor score of at least four and must not have been
convicted of a drug offense rated category six or higher. )

2) The inmate must be eligible for parole on or shortly after
his proposed CTC placement date. (Otherwise, inmates would
have to stay in prison longer in order to participate in the

program. )

3) The presumptive parole date must be at least 68 days beyond
the parole eligibility date (to allow sufficient time in the
program).

4) There should be no detainers or other legal barriers tc early
parole. (An exception may be made for INS detainers when the

probation officer determines that there is a strong
likelihood that the detainer will be dropped or the offender
will be released on bond.)

effective. : ,

Director Quinlan replied that the program was "more
restrictive than is appropriate for offenders following a period
of incarceration. The program described seems to fit better at
another point in the criminal justice system, perhaps as an
altecnative to institutionalization.”

54. This material is taken from the Policy Statement and Cuide
to Operations of the Community Control Project of the U.S.
Probation Office, Southern District of Florida, R. F. Miklic,
D.B. Spogen, and D.C. Baab, authors. -
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5) The inmate must have an acceptable residence which can

accommodate the electronic monitoring equipment.
6) The inmate must have either:

a) A valid offer of employment; oOr

b) a reasonable expectation of employment and the
resources to maintain himself while 1looking for
work.

7) The inmate must have.no other special needs that require a

CTC placement.

Program-wide selection criteria and procedures

_ The limited number of monitoring devices, trained personnel,
and other resources available to the program require that officers
allocate slots to those candidates from each entry point that most
need it. Initially, all inmates who meet the selection criteria
will be assigned to the program. Once the number of participants
begins to approach the limit, officers must identify offenders who
most need the program and reserve slots for them. Remaining
qualified offenders should be assigned to the program on a random
basis. '

Offender characteristics. Home confinement can provide a form
of incarceration for persons who are unsuitable for the prison
environment because of illness, handicap, pregnancy, Or other
condition. Other special considerations to be taken into account
include: the inability to pay restitution absent ongoing
employment, whether the offender is the sole caretaker of minor
children, and permanent effects on an offender's career should he
or she be imprisoned. Another consideration.is the availability of
other community placement options.

candidates for the program---and  if possible, spouses,
housemates or parents---must be interviewed before acceptance into
the program to gauge their willingness to abide by program rules.
Home confinement may simply be ineffective for preventing a return
to certain types of criminal activity, such a drug dealing or
racketeering. Offenders who commit domestic violence or other
_crimes against the family are not good candidates for home
confinement if the victims remain at home as well.

Home characteristics. Careful pre-placement planning is

essential in these cases. It is especially important to make sure
that the proposed residence will be suitable for electronic
monitoring. The minimum requirements are: -

1) A private telephone line.

2) A telephone with a modular (RJ-11) connector.
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3) A power outlet near the telephone connection (an adaptor will
: be needed if the residence does not have 3-prong grounded
outlets).

4) No "call forwarding" or ncall waiting" services.
5) No cordless telephones or answering machines.

Plans should be made to rectify any problems so that the home will
be ready to accept the monitoring eqguipment when the offender
enters the program. The Authorization to Release Telephone
subscriber and Service Information and Authorization to Deny or
Terminate Call Forwarding and Call Waiting Service forms should be

executed at this time if the person with whom the offender will be
living is the subscriber. :

1f the offender will be living in someone else’'s home, that
party must agree to allow installation of the monitoring device.
He must also agree to remove any of the prohibited services or
equipment listed above. The probation officer should carefully
explain the monitoring program and the restrictions that come with
it in order to ensure that relatives or other third parties who
agree ‘to participate in the program do soO freely and voluntarily.

psD Track. The home of offenders on this track must be
surveyed to establish whether it is of such a luxurious nature
that the offender will not be adequately punished or that the
community would not find the sanction adeguate to reflect the
' seriousness of the

crime. 1t may be
possiblewithcareful
placement of the
electronic monitoring
receiver to restrict
access to yard, pool,
o r o t h e r
conveniences.
Draining of a pool,

discontinuation of
maid service, or
other hardship
conditions should be
considered if
necessary. If no
arrangements can be
made to ensure

adequate punishment,
the offender should
- not be admitted to
. . the program.
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Mr. Chairman and Members of the Commission:

- - b

I greatly appreciate the opportunity to appear before the
Commission as a member of the Attorney General's Advisory
Committee's Subcommittee on Sentencing Guidelines. As you know,

-this Subcommittee, comprised of ten United States Attorneys, has

met periodically over the ‘last couple of. years, generally with

members of the Commission staff 'and often with Commission

members to discuss problems and solutions to those problems

under -the Sentencing Guidelines. At our most recent meeting
following the training seminar in PhHoenix, we discussed the

proposed amendments to the Guidelines in detail.

We will be submitting through the Department's ex officio
member of the Commission, Steve Saltzburg, our comments on these
very shortly. The members of the Sentencing Subcommittee feel
that they do have a good perspective of the Sentencing
Guidelines and the problems that do arise from time-to-time,
since the United States Attorneys in the field are the ones most
directly affected by the Guidelines.

In the time allotted to me this morning, I would like to
address a few of the more important issues remalnlng after Ed

~Dennis' very thoughtful comments.

BANK ROBBERY (AMNEDMENT 50) '
SN — . i

Bank robbery is an issue that has generated a number of
comments to members of the Subcommittee. - Our belief that the

" Guidelines as currently written are too-low for bank robbery is

borne out by the January 12 report to the Commission Research
and Development Program by Mr. Baer, Chairman of the United

- States Parole Commission. From that study, the Parole

Commission concluded that 57% of the robbery cases currently
under the Guidelines would end up serving less time than they
would have under the old parole guideline range. Of the 21
cases making up this study, 1t appeared that one received a more
severe sentence than he would have under the 0ld parole
guidelines, 7 received the same sentence and 13 received a
lesser sentence. Thée Subcommittee's recommendations is. that the
basic offense level for robbery under Guideline 2B3.1 be raised

- substantially from the basic offense level of 18.
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The Commission has solicited comments on whether additiodnal
robberies not covered by the count of conviction should be used
to enhance punishment. We believe that they should.be angd
recommend the adoption of option 2 which would provide for
tncreased punishment based on the number of robberies the
défendant 1s found to have committed.

ROBBERY INVOLVING USE OF A FIREARMS (AMENDMENT 50)

We also believe that there needs to be a very substantial
increase in the specific offense characteristics where a firearm
or explosive device is involved. Congress has clearly indicated

‘that it feels the use of a firearm in carrying out a serious
felony such as robbery warrants a mandatory five-year
consecutive sentence. We believe that this specific offense
characteristic for robbery carried out with a firearm or
explosive device should reflect this Congressional mandate.
This could be accomplished by providing, in §2B3.1(b)(2), that
if a firearm or. explosive device is discharged the increase
shall be 10 levels, if the firearm or explosive device is used,
9 levels, and if the firearm or explosive device is brandished,
displayed or possessed, 8 levels. An 8 level increase would be
very close to the five-year consecutive minimum mandatory that

‘Congress has provided.

Of coursez, in those cases where an 18 U.S.C. §924(c)
violation is also charged, the enhancement under this specific
of fense characteristic would not normally be applied. However,
the application of such a specific guideline would allow the -
Court to impose the justifiable increase for an armed bank
robbery even though §924(c) was not specifically charged. We
believe it would also bring the robbery guidelines more into
keeping with existing practices and sentences and adequately
punish robbery offenses where a firearm or explosive device is
used. ’

We would also strongly recommend that a specific offense
characteristic be put into the Guidelines for those individuals
who use a fake or simulated firearm or explosive device. The
fear engendered by victims is the same whether the firearm or
explosive device is real or fake. In many cases, what appears
to be a real firearm or explosive device will be displayed but
it may be difficult to establish, even by a preponderance of the
evidence, that what was displayed was in fact real. The
defendant will normally, of course, claim that it was not real
where he is not caught in actual possession of the weapon. A 2
level increase for use of a simulated or fake firearm or
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explosive device would be entirely appropriate. This would
recognlze the fear caused to the victims and would also
recognlze that there is an increased risk in general when even a
fake is possessed or displayed. With these additional
adjustments, we would also recommend that the cumulative
adjustment from Subsections (2) and (3) not be limited but in
fact be given full force and effect. :

NEW CRIMINAL HISTORY CATEGORY.

Mr. Dennis has already pointed out the Department's .
position concerning the career criminal guidelines. Based-upon
the Congressional language and the Department's interpretation
of it, we agree that the current guideline is required absent
statutory change. We do support an acceptance of responsibility
reductlon to the current Guidelines.

However, in discussing the career offender offenses, the
Commission proposed in option 1 a criminal history category VII.
The Subcommittee believes that a criminal history level VII
along the lines. of option 1, should in fact be considered and
adopted across the board w1thout reference to the career
offender provisions.

Many of us are seeing presentence reports which indicate
that defendants have criminal history points in excess of 20.
The current category 6 does not take into account criminal
history points above 13. While it is always possible for the
~court to use a departure, an upward departure almost assures a
- defense appeal. the Subcommittee believes that there are a
number of individuals who are in fact habitual criminals but who
do not meet the violent or drug offense career test. These
criminals are individuals who have committed repeated property
immigration, and fraud related offenses. Given the fact that
recent studies by the Department of Justice indicate that a
large number of defendants, in fact, do come back into the .
criminal justice system within five years after release, we
believe that those defendants who continue to commit crimes even
though not violent, reach a point where they need to be
incapacitated for increased periods of time. The range set for
a new category VII would accomplish this.

. The Subcommittee was particulafly concerned, in many cases,
in the immigration area that offenders with a history of many,
many violations are simply not adequately punished.



CAREER OFFENDERS (AMENDMENT 243)

On the issue of career criminals, the Subcommittee was
bothered by the current definitions in 4B1.2(3) which define.
prior felony convictions. This current definition as applied to
the career criminal and criminal history scores seems, at times,

_to produce an arbitrary result

_ " For example, an individual who many years apart commits two
unarmed bank robberies using a note only would qualify for
career offender status upon his third note job and would be
sentenced with a offense level of 32. On the other hand, an
individual who commits five armed bank robberies over a '
five-year period is caught, pleads not guilty, and is convicted
of all five bank robberies, would be deemed to have only one
conviction and would not qualify for the career offender status.
He could also have a criminal history level as low as II. It
appears to us to be much more logical and consistent with the
Congressional intent for the Commission to provide that prior
felony convictions will be counted separately, where for
sentencing purposes they would not have been grouped but counted
separately. Thus, in the example that I cited, the individual
convicted of five separate bank robberies would not have had
those five robberies grouped together but would have received a
sentence based upon these offenses being treated separately. To
arbitrarily limit prior offenses to those which do not occur at
a consolidated trial or consolidated plea seems unreasonable.

An individual committing bank robberies in two states will
normally be tried and convicted separately. An individual
committing two bank robberies in the same locality will very
often have his cases tried or sentenced together. The different
treatment given these situations, particularly when it moves the
defendant from a normal criminal history into the criminal
career category seems to induce a tremendous dlsparlty in the
sentenc1ng process. :

HOBBS ACT’(AMENDMENT 6)

.Another area of considerable concern to the Subcommittee
are those violations involving the Hobbs Act, particularly
of fenses committed under the color of official right. The
current guideline 2Cl.1 sets a base level of 10 but then applies
the greater of either the value of the bribe or an 8 level

" increase by an official holding a high level decision making or

sensitive position or an elected official. We believe that



these two offense characteristics should be added together to
arrive at a substantially higher violation for those officials
who have used their position to secure substantial sums of

money . Offenses involving color of official right are extremely
serlous since they erode the public confidence in its elected
and appointed officials. This erosion of confidence justifies
severe punlshment. Many of the United States Attorneys who have
had experience under the guidelines with the Hobbs Act have

‘pointed out that the current sentences often run well under two

years real time. The base level for this offense also needs to
be raised at least two levels. We will address ‘this further in
our written submission to the Comm1531on.

BSCAPE_PROVISION (AMENDMENT 160)

" In connection with the escape provision, we believe that
there should be a specific offense characteristic enhancement
for those individuals who escape whether from a secured or
non-secured facility who are serving time for druqg or violent
offenses. At least a 2 level adjustment upward should be given
those individuals to insure that society remalﬁs protected from
them as long as is reasonably practical.

RELEVANT CONDUCT (AMENDMENTS 11 & 12)
' Concerning the amendments on relevant conduct, we believe

that some clarification may be needed in some areas to prevent
placing too much conduct on a low level defendant. We will

submit more specific comments on this issue later.

SETTING LEVELS WHERE THERE IS A MINIMUM MANDATORY SENTENCE

The Commission in several cases has asked for comment on
where offense levels involving minimum mandatory Sentences
should be set (Amendment 96). The Subcommittee recommends these
be set above the minimum so there can be a reduction to. the
minimum mandatory sentences upon acceptance of responsibility.
Without some flexibility and give, these minimum mandatory
sentences risk clogging the system with trials.

TIME OF ACCEPTANCE OF PLEA (6Bl.1l(c))

The Subcommittee is worried that .using this rule, many
judges defer accepting any part of a plea until the presentence
report is completed. This leaves the government in an awkward
position for a couple of months until the PSI is completed. A
defendant can withdraw his plea at any time for no real reason
during this period. We recommend that the court be advised to



- accept the plea itself at the time it is offered and only defer

accepting the plea agreement until later. By accepting the
plea, the defendant will have to show good cause to_withdraw‘his
plea. Should the court reject the plea, the defendant would
have good cause to withdraw, but would not have two months or
more to think about withdrawing for any reason that was not fair

and just. :

Again, the Sentencing Guidelines Subcommittee appreciates
the opportunity to work with the Commission, and welcomes any
questions that the Commission has now or in the future.
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Mr. Chairman and Members of the Commission:

My name is Samuel J. Buffone. I appear today to testify on
behalf of the 350,000 members of the American Bar Association. I
serve as Chairperson of the American Bar Aesoeiation, Criminal
Justice Section Committee on the United States Sentencing
Commissien. I am accompanied today by Steven Salky, a member of
our Committee. Both Mr. Salky and I are practicing criminal
defense attorneys.

In the past I have appeared and testified before the
Commission end Committees of the United States Congress in‘order
to address the ABA’s continuing support for the work of the
Sentencing Commission and the concept of Federal-SentenCing
Guidelines. As you are aware from our past testimony, the ABA’s
positions are founded on the Association’s 25 year history of

development and refinement of its Standards for Criminal Justice

(Standards). While we will seek in these comments to address a
wide variety of issues raised by the Commission’s February 28,
1989 proposed amendments to the Sentencing Guidelines, the
absence of ABA policies prohibits us from commenting on a number
of the epeeific offense guidelines.

During past appearances before the Commission I have
expressed our Committee’s cencern that the Commission’s process
be as open and public as possible. We commend the Commission for

its serious effort to implement its responsibilities pursuant to



28 U.S.C. § 994(x) and 5 U.S.C. § 553 requiring-notice and'
comment on the promulgation of Guidelines. While it is our
belief thét the Commission has used the resources available to it
to respond to new Congressional legislation and the strictures
imposed by the Sentencihg Reform Act, we suggest careful analysis
of not only the substance of the proposed amendments but the.
pfocess by which ‘the Commission will propose future amendments.
We suggest that the Commission establish itsvown regulations for
amending the Guidelines and consider recommending to Congress
additional changes in statutory authority to ease the amendment
‘process. Section_994(a) envisions that the Commission Will |
promulgate and amend its Guidelines pursuant to "its rules and

- regulations." We support a Commission effort to promulgate rules
and regulations to govern the Guideline aﬁendment process.

Amending the Sentencing Guidelines

Our Criminal Justice Standards advocated the establishment

of a commission to engage in an on-going, evolving process of
formﬁlating sentencing guidelines. The Sentencing Commission
concept was viewed as having the additional strength of providing
a depth of exéertise that would be insulated from pressures in
the‘iegislative process and accordingly be more capable of

formulating fair and workable guidelines.



Ourvinterpretation of the legislative history of the
Sentencing Reform Act is that it embraced these core concepts.
Additionally, the Sentencing Reform Act contemplated a commission
that would aétively seek out cdmment from the public and those
involVed iﬁ the criminal justice system in an on-going effort to
refine existing guidelines and develop new ones. The Act
contemplated the gathering, review and interpretation of data as
a critical component of this process.

The duties of the Commission set forth in 28 U.S.C. § 994
contemplate an on-going process of formulating and amending
Guidelinés. Subsection (g) requires that the Commission
continually assess the impact of these Guidelines on fhe existing
capacity of penal,'correctional and other facilities and
services. It further requires that any guidelines be formulated
to minimize the "likelihood that the federal prison popuiation
will exceed the capacity of the federal prisons." We urge the
Commission to evaluate the potential impact on prison population
of any amendment to its Guidelines.

The specific obligation to revise the Guidelines is
contained in subsection (o), whidh’requires that the Commission
'"periodically shall review and revise, in consideration of
comments and data coming to its attention, the Guidelines

promulgated pursuant to the provisions of this section." The



Commission is required to consult with a variety of institutions

and representatives and to consider annual reports submitted by

~various organizations regarding the operation of the Guidelines

ahd suggesting changés. Finally, § 994(0),‘as amended by § 21 of
the Sentencing Act of 1987, and § 7109 of the Omnibﬁs Anti-Drug
Abuse.Act of 1988 has given specific authority to amend the
Guidelines.

The proposed Guidéline amendments cover the full range of
likely potential types of changes with which we believe the

Commission will be routinely confronted. Many of the proposals

are merely clarifying or corrective and can accordingly be

labeled as technical. They carry out the Commission
responsibility is to make sure that its Guidelines are as
comprehensible and accurate as possible. These types of
"technical" amendments will ordinafily be‘non-controversial.
While they should be subject.to notice and comment, this is
merely a safety valve to ensure that a substantive or
controversial amendment does not escape consideration by being

labeled as technical. We assume that the relatively large number

- of technical amendments contained in this package was

‘necessitated by the newness of the Guidelines and that these

types of amendments will become fewer as experience unfolds.



The second type of Guideline amendment is that required by a
new act of Congress. Several of the proposed amendments respond

to newly created criminal offenses for which there is no

curtently applicable guideline(::g;e, e.qg., No. 126, 128, 158

<::EEES——%e see only two alternatives available to the Commission in

Such situations. The first is to promulgate no guideline and

leave sentencing largely to the discretion of individual judges
applying the Guideline most analogous:to the offense of
conviction. The second possibility is to formulate aAGuideline
‘without the benefit of information on prosecutorial patterns or
conviction records for the newly created offense.

This course, the one adopted by the Commission in the
current proposed amendments, carries with it the risk of
establishing arbitrary Guidelines. While several of the newly
created offenses are similar in nature to past offenses and the

Commission can draw on experience, some of the offenses are

totally new and there is no experiential basis for formulating |
guidelines. For ;xample, proposed Amendment 176 deals ﬁith the
F;;;_;;;;;;;—Of placing hazardous or>injurious devices on federal
land. The novelty of this new offense makes it difficult to
fashion guidelines based on past practice or analogy to other

similar laws. The absence of such reference points renders any

guidelines somewhat arbitrary.



We recommend that the Commissioh adopt a flexible approach
and promulgate'guidelihes‘where there is a historical basis for
formulating an appropriate offense range. Where, however, a
totally new offense is proscribed by leéislation the Commission
should not hesitate to refrain from promulgating a guideline And
await at least the initial prosecutions uﬁder the statute to have
some basis for determining how the statute will be applied and
what reaction sentencing courts will have to it.

' The provisions of the Anti;Drug Abuse Act of 1988 and the

Major Fraud Act of 1988 have presented the Commission with three

- different types of Congressional action. 1In some instances,

Congress has fixed a mandatory minimum penalty, see, e.g., No.
96. In other cases Congress has specified a specific offense
level. §§g,'§4g;, No. 102, No. 171. 1In other instanbes, such as
No. 119, Congress has listed factors and dirécted the Commission
to considér the appropriateness of prbviding an enhancement of a
specified number of levels for particular conduct. Finally, in a

number of instances Congress has provided no direction other than

‘the statutory minimum or maximum penalty to guide the exercise of

the Commission’s discretion.
The Commission sought comments on a variety of issues raised
by this range of Congressional approaches. In proposed Amendment

No. 96 the Commission has sought comment on how it should respond



to mandatory minimum sentences. During the legislative process
leading to enactment of the Omnibus Drug Abuse Act of 1988
Chairman Wilkins in a letter of August 22, 1988 résponded to a
'question from Senator Nunnvregarding the appropriatenesé of
mandatory minimum sentences. As Chairman Wilkins recognized at
the time, mandatory minimum‘éentencing "may not be the best way
for Congress to set sentencing policy.“ The delegation of
authority to the Sentencing Commission to utilize its expertise
in formulating a comprehensive set of sentencing gﬁidelines is
'in¢onsistent with Congressional imposition of mandatory minimum
‘sentences. Additionally, fixing of mandatory minimum sentences .
will upset the carefully structured balance of the Guidelines’
consideration of multiple sentencing factors. We recommend that
the Commission formulate offense levels irrespective of a
Congressional enactment of a mandatory minimum sentence. The
Commission should formulate such'guidelines just as it would for
anyvother offense. |

Such guidelines will not be superfluous. Amended Rule
35(b), Fed.R.Crim.P. as well as the provisions of 18 U.S.C.
§ 3553(e) permit a court to depart below a mandatory minimum
where a defendant offers substantial assistance to law
enforcement authorities. 1In such circumstances, guidelines

setting an appropriate offense level could set a benchmark for



departure‘by the sentencing judge. 1In addition circumstances
will face sentencing courts in which the Guidelines-’ "charged
based" determinations may require consideration of offense
conduct that is not charged undef a statute requiring a mandatory
minimum sentence. We urge the Commission to expreSsvits views
forcefnlly to Congress on the inconsistencies of mandatory
minimum sentencingrwith its function under the Sentencing Reform
Act. |

In the Omnibus Anti-Drug Abuse Act of 1988 Congress, in at
least two instances, gave specific instructions for setting an
offense level within a specified numeric range. At proposed
Guideline Amendment 102 the Commission responds to a
Congressional'difective to set an offense level of not less than
26 if death.results from a violation of 18 U.S.C. § 342 and an
offense level of not less than 21 if serious bodily injury
results. The Commission has sought comment on whether it should
utilize these minimum leveis or set a higher offense level for
these aggravafing,factors. Proposed Amendment 171 responds to
§ 6468 of the Omnibus Anti-Drug Abuse Act of 1988 which requires
a two level increase for providing controlled subsﬁances to an
inmate with a base level of not less than level 26.

The Association views these two Congressional directives aé

reflecting a possibly significant policy decision that should be



more directly confronted by the Congress. as Chair@an Wilkins
pointed out in his August 22, 1988 letter to Senatbr Nunnvthe
98th Congress explicitly'rejected opportunities to write
mandatory sentencing provisions into the Sentencing Reform Act.
The legislative history cited in the letter reflected the view of
the Judiciary Committee that policy directives to the Commission
are the most appropriate way to proceed. At the first available
opportunity we will make our views known to Congress that
Congressional enactment of specific offense levels should be
avoided. Rather,‘we‘favor‘a policy of expressions of
Congressional intent which should be considered by the Commission
‘in its overall Guideline formulation proceés. Congress will of
course reserve the right to specifically amend or repeél
guidelines shpﬁld it disagree with the Commission’s efforts to
carry out such policy directives.

We strongly favor a legislative procedure such as that
contained in proposed Amendment 119. That Guideline implements
§ 2(b) of the Major Fraud Act of 1988 which reQuires the
Commission to promulgate a new gﬁidelihe, or amend existing
Guidelines, to include an enhanced penalty based on conscious or
reckless creation of risk-of serious personal injury resulting

from fraud. Congress stated its intent that the Commission



consider the appropriéteness of assigning a two le&el enhancement
in such cases but did not mandate such an increase.

In proposed Guideline Amendment 28 the Commission
.specifically séeks comment on whether it should increase an
offenée level where Congress subseqﬁently increases the maximum
sentence covered by the Guideline. Where Congress increases a
stétutory'maximum it may well be difficuit to détermine whethe:'
it viewed the crime generally as one that required an increased
sentence or whether it responded to particularly heinous
violations of the‘sfatute which should be punished by a more
sevete sentence. Our Standards recommend use of the least
restrictive alternative necessary to effectuate sentencing
policy. Simila;ly, 18 U.S.C. § 3553(a) requires that a court
impose a sentence "sufficient, but not greater than necessary" to
comply with the overall purposes of the Sentencing Reform Act.
Consistent with these policies it is the Association’s belief
that in the absence.of a clear declaration of’Congressional
intent to increase sentences generally, or in the absence of the
Commissién's own conclusion, supported by adequate data, that
sentences for a particular offense should be increased generally,
the Commission should apply a rule of lenity. Such a rule of
lenity would be consistent-with general principles of criminal

law, implement § 3553(a) andbhelp deal with the ever—increasing
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overcrowding of federal prisons. It is our belief that such a
rule of lenity and emphasis on alternative sentencing
opportunities sheuld be utilized by the Commission wherever
possible. In particular we favor an expansion in the
availability of probation and non-incarcerative sentences.

A third general category of preposed amendments is reflected
in the Commission’s Item 50 proposing increases in the offense
level for robbery. Unlike the majority‘of the Commission's:other
proposals which are technical in nature of which respond to
legislation; this proposal is based upon the view that the
currenthuidelines :esult in sentences that are too lenient.
While we will discuss this partieular‘Guideline iater in our
testimony, we ufge the Commission to consider such modifications
vof»the Guidelines only where there is adequate data and
sufficient comment from judges, prosecutors, probation officers
and defense attorneys familiar with past applications to
establish a elear factual basis for a determination that the
Guidelines should be amended. The notice of rule making itself
eppears to concede that the data available to the Commission at
this time dees not provide-a reliable basis for evaluating the
workings of the current Guidelines. It is particularly dangerous
to amend Guidelines based upon anecdotal or impressionistic views

of their severity or leniency. It is inevitable that some
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observers will perceive a‘particular Guideline to be too lenient
and others will perceive the Guideline to be too harsh. - Such
impressions and anecdotes cannot be a substitute for hard data.

It is the Association’ s v1ew that the existing leglslatlve
authorlty for amendlng the Guidelines requires further
clarification. Section 7109 of the Omnibus Drug Abuse Act of
1988 provides authority to the Commiséion to submit amendments to
Congress with delayed implementation dates. While the facial
'language of the amendment is not clear, it would appear to.permit
submission of proposed amendments in January as well as May.

'Such January amendments could take effect by July of the same
year. This would of course create problems for practitioﬁers
with amendments having a range of effectivé'dates. Even this
process, however, will provide only a narrow window of authority
for amending the Guidelines. )

The Association supports legislation to provide on-going
authority to.the Commission to amend the Guidelines: we will urge
legislation to permit amendment of the Guidelines whenever the‘.
Commissibn deems them appropriate. Such amendment authority
would be independent of any temporary authority and would
contemplate ultimate review by Congress. - This modification would
recognize that under the Supreme Court’s decision in Mistretta

the Sentencing Reform Act provides adequate limitations on any
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delegation of authority to the Commission. We do not read
Mistretté as requiring Congressipnal approval.in 6rder to avoid
such delegation problems. Congress would, of course, retain the
authority to review on its own ihitiative any Guidelines that it
did not approve of. Through specific 1egislativé enactments it
could ébligate the Commiésion to amend of modify these
Guidelines. The submission of regular reports by the Commission
to Congress would simplify this review and oversight process.
This expansion of.amendment authority would be consistent
with our view that the Sentencing Commission should function as a
true administrative agency applying its particularized skill and
expertise to the difficult sentencing determinations. Within the
parameters'of the clearly defined policies of thefSentencing
" Reform Act'the Commission should gather data and seek public
comment in order to establish a factual basis fof drafting future
Guidelines and amending existing ones. It is the Association’s
view that the solicitation of publié comment is the cornerstone
of this process. The Commission is to be commended for its
efforts in this direction over the past months. The distribution.
of a wide range of proposals and supportive materiais on |
organizational sanctions, combined with the'public hearings and
advisory group process should be a model for further amendments

of the Guidelines. In the organizétional sanctions area the
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Commission has had the benefit of ﬁumerous Studies, reports and
formal and informal contacts from a variety of interested parties
including government agencies and personnel, practicing defense
attorneys, judges and academicians. This process should be
expanded té other areas.

In the coming weeks our Committee will formally recommend to
the Commission that it establish an advisory committee of
practitioners. Such a committee would providé the Commission
with the on-going views of criminal law practitioners on:
Guideline application and amendmént issues. We éncou:age the
Commission to additionally seek comment on a variety of general |
:iSSues including alternati&e sentencing, availability of
probation, prison ovércrowding and the need, if any, for
modification of the Sentencing Act. Additionally, we believe
that the Commission should begin to prepare for the variety of
tasks that it will need to respond tovdurihg the coming yeafs
under specific provisions of the Sentencing Reform Act such as
the need to report to Congress on the édequacy’of the existing
minimum and maximum sentencing levels. |

A particﬁlarly important component of this process should be
. the gathering, rationalization and distribution of data. The
Commission’s effort to formulate a robbery guidelines is a case

in point. The unavailability of any data on existing Guideline
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practices until days before this hearlng demonstrates the current
’ inability of the Comm1551on to gather and assimilate sentenc1ng
data. Our own review of case law interpreting the Sentencing
Guidelines indicates an almost geometric progression in the
number of cases being sentenced. The process of gathering and
interpreting data from this ever-increasing number of sentencinés
will be a significant task for the CommiSSion} | |

We recognize that the range of functions we have suggested
for the Commission may well extend beyond its available
resources. In this.regard our Committee will support efforts by
the Commission to obtain increased funding to make implementation
of these additional functions possible.

With these general considerations in mind, we offer the
following comments on specific proposed amendments:

,Amendment; to §2A2.3 (Minor Assault).

The substitution of the phrase "physical contact" for
"striking, beéting or wounding" expands the reach of‘the
.guideline to a range of less serious conduct. It would require
jail sentences for individuals who engaged in very innocuous
conduct'so long as it constituted "physical contact". A
preferable alternative is to assigﬁ a higher base offense level

to'"cohduct that resulted in bodily injury.ﬁ
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'Amendments to §2b3.1 (Robbery).

While ABA policy takes no position on the appropriate
offense level for particular crimes we urge caution in proceeding
with'any significant increases in offense levels absent clear
data reflecting a éignificant flaw in the workings of an existing
guideline. We have not had an opportunity to examine the
preliminary drafts of data analysis released this week but our
preliminary review indicates that there is not an adequate basis
to modify existing practicé. |

If the Commission elects to enact the significant increases
in offense level for this or any other guideline.we urge routine
examination of the impact of such increases on prison
overcrowding. Incremental incroases in prison population could
create a crisis in the federal prison system. |

Amendment to §2Dl.1(a) (Drug Offenses Resulting in
Death).

The current guideline establlsh a presumptlve life sentence

‘1f the drug offense "results in death or serious bodily injury
- with a prior conviction for a similar drug offense." While the
intent may have been to track statutory language it introduced a
real offense standard. The amendment requiring a conviction of

the statute authorizing the life sentence is desirable.
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Amendment to §2D1.5 (Continuing Criminal Enterprise).

This is one of several guidelines where the commiSSion is
responding to an increase in the statutory maximum penalty In
light of the policy reasons stated earlier in this testimony
favoring lenity and the crisisiin prison overcrowding createdjby.
drug related cases the Commission should include the mandatory
minimum in the guideline range for a defendant in Criminal
History Category I. | |

| Amendments to § 4B1.1V(Career Offender).

The current Guideline is flawed for the reasons cited by the
Commission in the proposed amendments. The overly literal
interpretation of the statutory directive in 28 U.s.cC. 994(h)
'may be inconsistent with the legislative history of the
Sentencing Reform Act. Generally speaking, the Commission should
look for a way to increase the flexibility in sentencing. "career
offenders." Option 1 is a start in this direction because it
ensures lengthy sentences, but does not incapacitate for a period
beyond that nécessary to ensure against repetition.

In considering how to revise this Guideline, the Commission
may want to consider making the career offender designation a
basis for a departure, given the tremendous variations among the
underlying prior convictions that define a "career offender."

Creating a single new criminal history category may not make
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adequate distinctions among offenders. By adopting Option 1l as
proposed as well as specifying circumstances in which departure
from the resulting'guideline is appropriate (both upward and
downward), the Commission will build additional flexibility into
the sentencing of career offenders and can more usefully evaluate
the data thereby generated. |

Amendments to Guideline § 4B1.3 (Criminal Livelihood).

The present Guideline on criminal livelihood unfairly

discriminates against the indigent or unemployed defendant.
Numerous "horror stories" exist regarding‘thie Guidelines’
abplication. For instance, the Guideline was applied to a
defendant who pled guilty to an offense that allowed for a
probationary sentence and then reported to the probation office
.that she had fed herself in part over the past several months by
shoplifting. On this basis, a finding was made of "criminal
livelihood" and her offense level was increased to a 1evel that
resulted in her imprisonment.

By creating a monetary floor and a requlrement that the
defendant s criminal conduct be hlS or her "primary occupation"
in that "12 month period," the Commission has substantially
eiiminated the prior discrimination. The new provision will
target those limited numbervof offenders who more accurately meet

‘the type of offender envisioned by 28 U.S.C. § 994(i)(2).
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Amendments to § S5F5.2 (Home Detention).

Home detention should be an alternative to imprisonment.
Home detention is a less costly means of punishment that imposes
significant restriction on'liberty and enhances public safety
without the attendant disruptien'on an offender’s family caused
by imprisonment in a federal institution. The ABA has long
eﬁdorsed alternatives to imprisonment.

There is no significant distinction between home detention
and other forms of alternatives to inca?ceration that exists in
the‘Guidelines. The schedule of substitute punishments of
§ 5C2.1 should be amended to provide that 30 days of home
detention.equals one month of imprisonmenf. Home detention,
particularly with the supplement of electronic monitoring, is e
safe and useful alternative as other forms of community

confinement.

Amendments to § 5G1.3 (Conviction on Counts Related to

Unrelated Sentences).

The current Guideline is subject to-abuse, particularly
where an offense (or offenses) is committed in separate
jurisdictions.A When charges arising out of a course of conduct
ere adjudicated in separate jurisdictions; this Guideline
presumes separate consecutive Guideline sentences.- Thus,'a

person who commits three bank robberies in jurisdiction A and
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three in jurisdiction B as part of a spree would, presumably, be
sentenced to consecutive Guideline terms. This result is
contrary to the Guldellnes’ general intent and cannot be correct.

Judge Howard's decision in United States v. Scott, Cr. No.

JH-87-0570 which concluded that the current Guideline was
'contrary to 10 U.S.C. § 3584(a) is clearly correct. Thus, the
proposed amendment is proper.

Sentences impdsed at different times should be treated as
though they represent multiple counts. The timing of the actual
sentencing ought to make no difference in the outcome of the

Guidelines.

Amendments to 5B1.3 5D3.3 (Conditions of Probation and
Supervised Release). . ' -

While the amendments require no comment, the Commission may
wish to consider giving additional direction to the courts
regarding their'obligations in imposing conditions. As now
drafted, no'conditions.other than the "mandatory" conditions
required by statute apply when the court imposes probation or
supervised release and fails to specifically order specific
"special" or "standard" conditions.

Amendment to § 5E4.2(i) (Flnes for the Cost of

Imgrlsonment ) .

As currently drafted, this provision will apply to few

- defendants, since most courts will invoke the authority of
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§ 5E4.2(f) to waive the requirement. While potentially
worthwhile in the sentencing of organizations, the cost of
implementing and monitoring this provision is probably greater

than the rewards'when'applied to individual defendants.

Amendment to § 6Al.3 (Resolution of Disputed Facts).

This is one of the few areas where we believe the
Commission’s amendments are improper: the designation of this
provision as a policy statement rather than a Gﬁideline allows
courts additional discretion to avoid factfinding as to disputed
facts. Factfinding is.important beéause it not ohiy creates a
record for appellate review, but allows the Commissipn to study
-actualycourtroom experience in revising and modifying the
Guidelines. While the Guidelines generally impose additional
burdens on courts, the salutary feature of the Commission’s role
and of appellaté review will be partially defeated by'this lack
of emphasis on factfihding and written/recorded statements by the
COﬁrt. |

Conclusion

The American Bar Aséociation is pléased to have the
opportunity to continue to work closely with the Commiséion; ahd
to have this opportunity to appear before you.

I would be pleased to answer any queétions you may have.

~
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Mr. Chairman, Commissioners, my name is Anne Seymour and I
am here on behalf of the National Victim Center. The Center has
offices in Fort Worth and New York City, and serves over 6,400
victim service and criminal justice organizations. I appreciate
this opportunity to present the views of the Center on the
proposed amendments to the Federal sentencing guidelines which the
Commission published in the Federal Register on March 3, 1989.

While the injuries suffered by the victims of crimes vary,
their desire to see justice done remains constant. 1In our view,
one of the most important remedies which the criminal justice
system can offer to victims is the promise that similar offenders
who commit similar crimes will receive swift, proportionate, and
uniform punishment. Indeed, the Congress enacted the Sentencing
Reform Act of 1984 in an effort to fulfill that promise. It was
through the creation of this Commission and its guideline
sentencing system that Congress intended, not only to eliminate
unwarranted sentencing disparity, but also the change "historical
patterns" of punishment in areas such as "serious violent crimes
or white collar offenses for which plainly inadequate sentences
have been imposed in the past." S. Rep. No. 255, 98th Cong., 1st
Sess., 116 (1983).

Those goals remain as urgent today, if not more so, than
they were in 1984. 1In our cities, whole neighborhoods have become
the alien preserve of drug dealers and the open battleground for
increasingly bloody gang conflicts. Indeed, this Commission sits
in the city which has the dubious distinction of being the
drug-murder capital of the Nation. Sadly, illegal use and
trafficking in drugs has permeated virtually all levels of
society: from the backstreets to Main Street.

Nor is it only in the area of drugs that a new wave of
lawlessness is felt. In recent years, the Nation has witnessed an
explosion in white collar and economic offenses. Insider trading
and stock fraud provide a prime example. As the House Commerce
Committee concluded in a report issued last year, "the [insider
trading] scandal [on Wall Street] represents far more than the
transgressions of a few individuals." Instead, the Committee
found criminal conduct to be "at the heart of a substantial amount
of market activity by established securities industry
professionals." H. Rep. 910, 100th Cong., 2d Sess., 14, 11



(1988). In his annual report for 1986, the Attorney General
placed losses due to economic crime generally at over $200
- 'billion. (Annual Report of The Attorney General of the United
‘States, 60 [1986]). That annual report--the most recent
available--could not take into account more recent developments,
such as the massive defense procurement fraud investigation
currently being spearheaded by the United States Attorney in
Alexandria or the Savings and Loan crisis which continues to

unfold.

Against this backdrop, we find a number of the proposals
being considered by the Commission to be difficult to support.
For example, we are perplexed by the two proposals currently
before you which would substantially reduce sentences for career
offenders. Under Section 994 (h) of Title 28, United States Code,
the Commission is required to "assure that the guidelines specify
a sentence to a term of imprisonment at or near the maximum term"
where a defendant over the age of eighteen is convicted for the
third time of a crime of violence or a drug felony. Given the
current high and increasing levels of drug-related and violent
crimes--levels of crime which are nowhere more evident than here
in the District of Columbia--it seems at best perverse for the
Commission to consider at this time a change that would seriously
undermine that very specific Congressional directive. Yet that is
exactly what the proposals, if promulgated, would do.

The sentence discounts that would be affected by the career
offender proposals are far from minimal. According to the ,
Commission's own calculations, under the proposals a career bank
robber convicted this particular time of unarmed robbery could
look forward to a reduction in existing guidelines of up to twelve
years. If he uses a gun, his discount could be increased to as
much as fifteen years below present guidelines. If the armed
robber seriously injured someone during the course of the offense,
he could receive up to a 140 month discount below present
guidelines. Similarly, if the offender is a career pusher and is
convicted this time of selling 10 grams of heroin, he could look
forward to a reduction in his sentence of as much as 255
months--that is, more than 21 years as compared to the extant
guidelines.

According to the proposal, if the offender would happen to
turn 50 before the end of his potential term of imprisonment, he
could be eligible for even greater discounts. If we correctly
understand this aspect of the proposal, those over 50 would be
entitled to a sort of senior citizens discount in part because--in
the words of the Commission--"criminal careers generally do not
extend beyond age 50" and, in any event, "criminality is not a
good predictor of future criminality beyond 10-15 years." 54 Fed.
Reg. 9161 (March 3, 1989).

Surely that argument proves too much. If the primary
concern of this or any other criminal statute is "criminality as a
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predictor of criminality" then, under the Commission's reasoning,
there would never be reason for imposing a sentence of
imprisonment for a term of more than 15 years. Nor is it clear
that the purpose of this or of any other criminal statute is
primarily to incapacitate an offender until the age of voluntary
retirement. If that were so, then the Commission would need to
adopt a system of penalties which diminish with the age of the
offender, taking care, however, to account for individual

differences.

In its explanation of the proposals, the Commission also
notes criticism that the career offender guideline does not
adequately reflect the instructions which the Congress has given
to the Commission, not only in 28 U.S.C. §994(h), but in the
Sentencing Reform Act as a whole and in other enactments as well.
Notably, although the Commission's explanation claims a
Congressional source for that criticism, it fails to cite any
House or Senate Report, any Bill or Resolution, or any statement
in the Congressional Record.

Indeed, when one inspects Congress's recent actions, its
will with respect to crimes of violence and drug felonies is
unmistakable. For example, just last year Congress:

* % raised the minimum mandatory penalty for carrying a
firearm during a crime from 10 to 20 years;
* % raised the mandatory penalty for committing a crime

which involved carrying a machine gun or silencer from
10 to 30 years and made a second conviction for such
an offense subject to a mandatory term of life
imprisonment; and,

* % created a mandatory life term of imprisonment for
offenders convicted for the third time of a drug
-felony.

Of course, one should not forget that as a result of the
1986 and 1988 Anti-Drug Abuse Acts, Title 21 is replete with
mandatory minimums.

In our view, that recent record stands in stark contrast to
an argument that Congress would be sympathetic to newly
promulgated sentencing discounts for career drug and violent
offenders. On the contrary, it would seem that Congress intends
the opposite. Namely, that upon conviction the penalties would
hit career offenders like a brick wall: certain, severe, and
high. Provisions like the career offender statute are intended to
recognize those who repeatedly commit drug felonies and violent
crimes as posing a threat to society and as possessing a level of
culpability far above other offenders. Accordingly, the career
offender statute singles-out such criminals for harsher treatment.

Remarkably, the Commission seems to be flinching at the
prospect of certain severe punishment for serious offenses.



Significant in that regard is the apparent policy of the
guidelines, which is continued and intensified in the
proposed amendments, to convert statutory mandatory minimum
sentences into guideline maximum sentences.

In commenting on the Anti-Drug Abuse Act of 1988, Senator
-Strom Thurmond warned that a potential problem with mandatory
minimum sentences was that they "may have the practical effect of
becoming a flat sentence which judges tend to impose regardless of
aggravating factors which should warrant a more severe
penalty." The Senator further recognized that sentencing
guidelines could "overcome" that problem by "tak[ing] into account
such aggravating circumstances." Cong. Rec. S17353 (daily ed.,
November 10, 1988).

Unfortunately, the proposed new guidelines generally fail to
meet Senator Thurmond's concerns. Indeed, they often aggravate
the problem by ensuring that the statutory minimum becomes a flat
sentence imposed without regard to aggravating factors. To
illustrate, the proposed guidelines for drug importation by
aircraft, for drug offenses involving children, for drug offenses
~in prisons, and for using certain weapons in connection with a
drug felony or crime of violence, merely repeat the statutory
language creating the minimum or simply incorporate the statute by
reference. Yet under each of those provisions of the Anti-Drug
Abuse Act of 1988, when read in the context of the powers and
authorities which the Commission received in the Sentencing Reform
Act of 1984, the Commission has the authority and responsibility
to include aggravating factors in its guidelines. We are at a
loss to understand why the proposals fail to do so.

The guidelines seem strangely blind with respect to drugs in
other ways as well. For example, Congress has required that the
Commission increase the penalty for operating a common carrier
under the influence of a controlled substance or alcohol where
death or serious bodily injury results. Somewhat strikingly,
however, the Commission seems to interpret that mandate as not
even suggesting reconsideration of whether the current flat
offense level of 8 in Chapter Two is appropriate for all other
circumstances.

We believe that it is not. When the pilot of an airliner or
the engineer of a train operate their vehicles under the influence
of alcohol or drugs, at the very least, they place their
passengers in grave danger. That no mishap occurs is purely
fortuitous. Under the current guidelines, such offenders would
receive a level 8 which, with a 2 level reduction for acceptance
of responsibility, could result in a sentence 0 to 6 months
probation with no jail time at all. Clearly that sentence is
disproportionately low to the risk created by the the offense.
Must the victims die or be seriously injured before we are
prepared to punish those who put all our lives at risk with such



careless behavior? Can we not recognize the inherent criminality
of a pilot of a major commercial airline who takes drugs before or
while flying and set the sentence so as to deter and punish?

The proposed guideline is also disproportionately low
compared to the way that the guidelines treat far less serious
offenses. For example, a con man who fraudulently takes $10 under
the pretext of collecting donations for charity receives an
offense level of 10 under Chapter Two as does the thief who steals
one undelivered letter from the post office. Even allowing for
the 2 level reduction for acceptance of responsibility, the
offenders in those cases would be required under the guidelines to
serve some time in confinement. "Surely placing the entire crew

~_ and passengers of an airliner in jeopardy by piloting under the

influence of drugs or alcohol is a more serious offense which
deserves greater, not less, punishment. Why don't the guidelines
treat it as such?

And, again, as with the other drug provisions mentioned
earlier, the Commission's treatment of the Congressionally
mandated increase for death or serious injury virtually converts a
statutory minimum into a guideline maximum. Why is there no
increase for the number of victims, the nature of the drugs, etc.?

Similarly perplexing is the Commission's agonizing over the
treatment of marijuana plants. 1In the Anti-Drug Abuse Act of
1988, Congress created an equivalency between 100 marijuana plants
and 100 kilograms of marijuana. The Commission seems concerned
that extending that equivalency beyond what is absolutely required
by statute would be to treat "small" marijuana growers--in the
Commission's view, those with fewer than 50 plants--too severely.
Yet, even assuming that Congress was primarily concerned with
targeting "large-scale marijuana growers" as the Commission
contends, 54 Fed. Reg. 9163 (March 3, 1989), that is no reason to
give a discount to other offenders. As far as we can tell, there
is not a problem with over-deterring the productlon of marijuana
plants.

The Commission also seems concerned that weighing both the
LSD and the medium within which it is dispersed (usually blotter
paper or a sugar cube) would be unfair to the pusher. Yet, for
many offenses--including those involving LSD--the prohibitions
contained in Title 21 are tied to the weights of "a mixture or
substance containing a detectable amount" of a controlled
substance. Why the sugar cube should be treated as something
other than the substance containing a detectable amount of LSD
because it weighs more than blotter paper is unclear. The law
addresses the entire substance or mixture and does not attempt to
separate out the drug in its pure form. The Commission's concern
here runs contrary to the policy which Congress has set in these
matters.



Indeed, in United States v. Bishop, No. CR 88-3005 (N.D.
Iowa Feb. 7, 1989), the court addressed the questions whether the
penalty imposed under the guidelines should be determined
according to the weight of the LSD alone or as dispersed in a
medium (there blotter paper). In his opinion, Judge Hansen found
that "the plain language of (21 U.S.C. § 841] indicates that
Congress intended for the penalties imposed...to be driven by the
quantity of 'a mixture or substance containing a detectable amount
of [LSD]' and, hence, relevant weight for purposes of determining
sentence is the weight of the blotter paper in which the LSD is
disbursed."

Given the current national commitment to stemming drug
abuse, we see no justifiable reason for the Commission to resist
the Congressional resolve by, in effect, mandating lower sentences
under the guidelines for certain drug offenses involving LSD than
would otherwise be provided under statute.

The Commission should, however, give consideration to
increasing the drug quantity table to provide scaled penalties for
quantities which exceed the current ceilings. As drug
interdiction efforts increase, the number of cases involving
massive amounts of controlled substances are on the rise. Already
we have seen such cases brought--such as the Leher case. The
guidelines should provide certain penalties for such--undoubtedly
the most serious--drug offenders.

The Commission should not hesitate in pushing forward in the
white collar area. With respect to fraud, the $5 million ceiling
in the table contained in §2F1.1 51mply is too low. Insider
trading cases, not parenthetically in our judgment, a victimless
crime, alone often involve amounts substantially in excess of that
amount. For example, the Dennis Levine case involved an alleged
$12.6 million in unlawful gain. Ivan Boesky allegedly made $50
million dollars in unlawful profits. And the case against the
firm of Kidder, Peabody & Co. involved profits of over $13.6
million.

In the area of procurement fraud, the picture is similarly
devastating. The General Accounting Office reports that 148
procurement fraud cases involving the Defense Department involved
an estimated loss of $387,396,999. DOD Fraud Investigations
GAO/AFMD 88-5B. Moreover, cases against single defendants have
involved losses as high as $90 million dollars. See, H. Rep. 610,
100th Cong., 2d Sess., 4 (1988).

Of course, defense procurement fraud can involve more than
mere economic loss. It can also jeopardize the lives of our men
and women in uniform and place the national security at risk. we
would therefore urge the Commission to comply with the mandate of
the Major Fraud Act and increase the penalties for major frauds
which involve a conscious or reckless risk of death or serious
bodily injury. We would recommend an increase in such offenses of



at least 4 levels--thus corresponding to the standard enhancement
for offenses involving serious bodily injury used in the
guidelines.

The Commission has also requested comments concerning a
proposed new Abusive Sexual Contact guideline. While the proposed
guideline represents an improvement, we believe that it should
provide higher penalties. Moreover, with respect to the proposed
penalties where the offense involves a minor, we believe that the
effective 2 level discount where the victim is between the ages of
12 and 15 years is highly inappropriate.

Finally, we would recommend that the Commission further
amend its guidelines for escape from a correctional institution.
Under the current guidelines, a 7 level reduction is available for
less serious cases. As currently written, however, that reduction
~is available even for those who are imprisoned as a result of
committing a crime of violence or a drug felony. Such leniency is
wholely inappropriate; we would urge the Commission to close this
unnecessary and dangerous loophole in the guidelines.

Thank you for this opportunity to appear and express the
views of the National Victim Center. If the Commission has any
questions, I would be happy to answer them.



STATEMENT OF
Philip F. Bartholomew
Financial Economist
Office of Policy and Economic Research
Federal Home Loan Bank Board
BEFORE THE
- UNITED STATES SENTENCING COMMISSION

APRIL 7, 1989



Mr. Chairman and members of the Committee, I am pleased to
appear before you today. I would like to comment on the presence
of negligence and fraud in thrift institutions on which federal
regulators have taken action in recent years. I also would like
to comment on issues pertaining to appropriate sentences for those
individuals found guilty of criminally fraudulent actions directly
related to federally regqulated thrift institutions.

I am a financial economist with the Office of Policy and
Economic Research at the Federal Home Loan Bank Board. I am not
a lawyer and do not consider myself an expert on the legal issues
surrounding criminal fraud. However, I am able to provide some
information on the recent problems experienced in the thrift
industry. Since coming to the Bank Board, I have been involved in
an economic analysis of the causes of the recent thrift failures.
As I am not a legal expert, I apologize if I make any mistakes in
the correct use of legal terms. My remarks draw upon previous
testimonies given before Congessional committees by the Chairman
of the Federal Home Loan Bank Board and the Director of the Office
of Enforcement at the Bank Board.

The Federal Home Loan Bank Board (Bank Board) is the federal
regulator of U.S. thrift institutions that are either federally
chartered or insured by the Federal Savings and Loan Insurance
Corporation (FSLIC). As of the end of 1988, the Bank Board was
responsible for regulating 2,949 thrift institutions.

As has been well publicized, the U.S. thrift industry has
suffered a number of problems during the119805. During the period

1980 through 1988, the Bank Board and the FSLIC have resolved 488
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failed thrift institutions. A resolved thrift is.one that was
closed by federal regulators and either liquidated or merged with
a healthy institution with assistance from the FSLIC. The number
of resolutions does not include those thrifts that were merged into
healthier thrift institutions through federal supervisory
assistance but at no cost to the FSLIC, nor does it include the
currently operéting insolvent thrifts that have yet to be resolved.

The causes of the problems experienced by the thrift industry
are complicated and not simply generalized. The unusually high

interest rates of the early 1980s were a contributing factor to the

failure of some thrifts. At that time, the interest rates on new

short-term instruments were higher than those on new long-term

instruments. This caused financial difficulty for traditional

thrift institutions that financed their offerings of long-term

mortgages through short-term deposits.
Congress responded to the problems facing the thrift industry
in the Garn-St Germain Act of 1982 by expanding the range of

permissible activities available to thrifts. These changes were

- intended to make thrifts more competitive in the changing financial

environment. Whereas some of the subsequently resolved thrifts
did engage in some of the activities made permissible by Garn-St
Germain, it is as yet unclear whether this was a contributing
factor to thrift failure (thrift use of new powers has not been
extensive; moreover, some thrifts have successfully made use of the
new powers and have not failed).

Unfortunately, economic conditions in certain regions of the
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U.S. took a turn for the worse in the mid-1980s. Real estate
values, especially in Texas, declined substantially. The depressed
real estate markets contributed greatly to the problems of thrift
institutions that held mortgages on these properties.

The unusual interest rate conditions of the early 1980s and
the depressed regional economic conditions of the mid-1980s are the
contributing factors that are generally held by the Bank Board to
be the major reasons for the inordinate number of thrift failures
in recent years. Because of a lack of resources available to the
Bank Board and the FSLIC, not all of the failed thrift institutions
could be résolved as quickly as would have been preferred.
However, owners and managers of operating insolvent thrifts have
faced special supervisory and regulatory restrictionsito prevent
imprudent behavior.

Unfortunately, the thrift industry appears to have experienced
a significant amount of fraudulent activity that was perpetrated
by both thrift institution insiders and outsiders. This has
recently been documenﬁed in a study by the General Accounting
Office. Presently, it is too early to say to what extent this
factor contributed to the failure of thrifts or to thé cost of
resolving failed thrifté.

The Office of Policy and Economic Research at the Federal‘Home

Loan Bank Board has undertaken a detailed study of  the

' characteristics of resolved institutions and the costs of

resolution. All 205 institutions that were resolved in 1988 were

‘analyzed; these resolutions are estimated to cost the FSLIC $31
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billion. A summation of the preliminary findings of this study are
shown in Chart 1. The 50 most costly resolutions in 1988, with an
estimated cost of $24 billion, were analyzed separately.

The preliminary results shown in Chart 1 illustrate some
distinct characteristics of thrifts that were resolved. Fifty-six
percent of all 1988 resolutions and 80 percent of the 50 costliest
resolutions were state chartered at the fime that they became GAAP-
insolvent (i.e., when their capital level fell below zero according
to generally accepted accounting practices). On average, during'
the past five vyears, 45 percent of all thrifts were state
chartered.

Many of the costliest resolution cases had relatively heavy
holdings of direct investments and brokered deposits. These
activities are felt to reflect strategies that were riskier than
those traditionally used by thrift managements.

Many troubled institutions had grown very rapidly prior to
recent regulatory restrictions. This also is an indicator of the
possibility of the presence of a riskier strategy being used..

These characteristics may be a reflection of poor management
decisions or judgment. They do not necessarily imply that some
form of fraud was perpetrated by managers 6f the thrifts or related
parties. Moreover, these characteristics do not necessarily
identify the causes of the failure of these institutions. Rather,
they provide some insights for further study of the characteristics
of these thrift failures.

The study also examined the 1988 resolutions for the presence
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of negligence and fraud. It is important to note that the analysis
only ascertained the presence of activities characterized as being
negligent or fraudulent. At this stage of the analysis it is not
possible to determine if negligence and/or fraud was a contributing
factor in the failure of the thrift institution. Moreover,

estimation of the scope of damage done by negligent and/or

- fraudulent activities was not attempted.

'The information collected on the presence of negligence and
fraud in the 1988 resolutions was based upon the determination of
the Bank Board’s Litigation Division of the Office of the General
Coﬁnsel. The attorneys working on these cases were surveyed as to
their opinion of the presence of several categories of negligence
and fraud in a particular case. Their findings may be considered
to be those that they feel are actionable and non-actionable on the
part of federal regulators. No attempts were made to distinguish
the degree to which an activity had been present.

In virtually all cases, the Boards of Directors of resolved
institutions were found to not have acted prudently. Fraudulent
activities and regulatory violations were found at a number of the
résolved thrifts. Our preliminary stud§ showed a higher incidence
of self dealing, other fraud, and regulatory violations.in the most
costly institutions.

At this time, it is too early to tell for some of the 1988
resolutions whether categories of'negligence or fraud were present.
However, based on the count to date, self dealing was present in

at least 34 percent of the 205 cases. For the 50 costliest
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resolutions, such activity was found in 50 percent of the cases.
In 27 percent of all the 1988 resolutions (and 42 percent of the
costliest caseS), other forms of fraud were present. Other fraud
may be characterized as that pefpetrated by outsiders, such as
bdrrowers or futures and options traders with whom the thrift
dealt.

Loans-to-one borrower violations occurred in at 1least 34
percent of the 1988 resolutions. For the 50 costliest resolutions,
such violations were found at 50% of the institutions. While these
proportions are the same as those for self dealing, self dealing
was not found for all institutions that had loans-to-one borrower
violations.

Whereas this analysis is preliminary and does represent merely
the presence of categories of negligence and fraud, it does appear
that thére was a significant amount of negligence and fraud present
in those institutions that were resolved in 1988. It also appears
that costlier resolutions had a higher incidence of the pfesence
of fraud and negligence than the resolutions in general. However,
although there was a presence of negiigence and fraud in the 1988
thrift resolutions, it is not currently possible to determine the
magnitude of damages associatedknor to what degree negligence or
ffaud contributed to thrift failures.

As a civil agency, the Bank Board is not empowéred to do
criminal investigations or to handle criminal prosécutions.
However, the Bank Board assembles information and refers it to the

criminal authcrities. The Bank Board also provides technical
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assistance and support wherever possible.

The Bank Board has cooperated with the Justice Department’s
investigation and prosecution of individuals that perpetrated
illegal activities at federally-insured thrift institutions. The
Bank Board participates in the Inter-Agency Bank Fraud Working
Group as well as regional working groups around the country. The
number of criminal referrals involving crimes against savings and
loans increased from 434 in 1985 to over 6,100 in 1987.

In 1983 there were two significant criminal convictions
obtained against individuals associated with FSLIC-insured
institutions. One was that of an officer for embezzlement, and the
other was that of a major'borrower for making false statements.
In 1987 there were 66 convictions obtained against insiders and

outsiders of thrift institutions for a variety of charges. For the

'first eleven months of 1988 there were 58 convictions obtained.

During January through November>1988, civil judgments were
rendered in favor of the U.S. Government in 56 cases with some $97
million awarded. These cases were associated with 38 thrift
institutions and»involved fraud and negligence. |

Certainly, this information does reflect the fact that the
thrift industry has exﬁerienced a significant amount of what is
called "white-collar crime." The Bank Board has made significant
strides in encoufaging prosecution of those suspected of crime.
The Bank Board supports the perOSal under President Bush’s thrift
recovery plan to provide the Department of Justice with a budget

increase of $50 million to pursue these prosecutions.
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In addition to encouraging the prosecution of individuals
suspected of committing fraud against insured institutions, the
Bank Board has aggressively supported the imposition of orders
requiring restitution to the FSLIC by convictéd criminals, along
with prison sentences and fines. Federal law affords a victim of
crime an opportunity of obtaining recovery of funds lost as part
of the criminal’s sentence. Restitution orders issued pursuant to
the Victim and Witness Protection Act are routinely sought by the
FSLIC from the court at the time of sentenciné.

The FSLIC has been successful in this area. In 1987,
restitution orders were obtained in an amount of $12 million. In
1988, recoveries totaled $34 million plus an additional $16 million
in RICO forfeitures. During the first two weeks of 1989,
restitution orders totalling $23 million were ordered. These
actions have contributed to the integrity of the FSLIC insurance
fund and they have sent a message to criminals that the government
will aggressively seek to make sure that savings and loan fraud
does not pay.

Whereas federal efforts have been increased, problems
currently exist in preventing this type of crime, prosecuting the
perpetrators, and in recovering from the‘perpetrators the damages
that they caused. Successful prosecution of white-collar crime in
the thrift industry involves presentation of time consuming, paper-
intensive cases.

| As an economist, it is difficult to determine the appropriate

sentence for the variety of white collar crime that exists.
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Criminal penalties offer a disincentive to the potential criminal.
It is not clear that a fine is a sufficient penalty for criminal
fraud. Whereas a financial penalty may cause hardship ﬁo those
convicted of white collar crime, a prison sentence may be a greater
disincentive.

Certainly, the financial losses associated with most white-
collar crime at thrift institutions are greater than most
traditional "bank robberies." In this regard, an argument for
sentences associated with the magnitude of the financial losses
incurred by the crime might be warranted. It seems that this is
not currently the case. | I understand that the typical prison
sentence for a thrift officer convicted of defrauding that thrift
of millions of dollars has been just a few years at most.

It might be argued that fraudulent activity perpetrated
against a federally chartered or insured deposit-taking institution
warrants some special penalﬁy. However, it is unclear, in an
economic sense, that such criminal activity is any more
reprehensible.than that perpetrated against an individual or, say,
a state-chartered thrift.

It is certainly clear that the damages incurred through
criminally fraudulent activity should be recovered. This is not
always possible, as the conﬁicted perpetrator may alreédy have
spent or hidden the proceeds of their fraudulent activity. From
the point of view of a disincentive, if an individual convicted of
fraud cannot pay restitution, then an additional penalty that

reflects unrecovered damages seems to make sense. In this way,
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the potential perpétrator would understand that the consequences
of his/her criminal activity would be fully subject to some form
of effective punishment. Accordingly, the FSLIC generally seeks

criminal restitution, pursuant to the Victim and Witness Protection

~Act, in cases involving convictions for savings and loan fraud.

In closing, it is necessary to point out that the thrift
induétry has experienced a significant amount of white collar crime
perpetrated both by insiders and outsiders. Sentences that include
both fines and prison terms seem to be warranted as an appropriate

punishment and disincentive. Sentences that reflect unrecoverable

damages definitely seem to be appropriate.
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1am pleased to appear before you today to discuss

the proposed amendmenté recently published by the
United States Senténcing C.ommission. | Let me briefly
describe briefly the role of t'he,lnspect’or G'éneral of the
Department of Defense in crim.inval' inve‘étigations of

procurement fraud.

In 1982, Congress established the Office of the
Inspector General for the Department of Defensé under
the authority granted by the Inspector General Act. In
so doing, Congress vested the IG wnth overall
responsibility for creating and implementing policy
guidance, and condu.cting oversight over:all matters of

fraud, waste, and abuse within the DoD. That includes



oversight responsibility for the three military
investigative organizations, the Criminal Investigation
Corhmand (CIDC), the Naval Investigative Service (NIS),
and the Air Ferce Office of Special Investigations
(AFOSH. In 'addition, the Office of the Inspector Generael
has its own criminal investigators, the Defense Criminal

| Investigative Service, also known as the DCIS.

In matters involving Defense procurement fraud, the
|G gives top priority to ‘the investigation of cost
mischarging (charging Iabor or materials to the wrong
contracts); defective prncmg (providing the DoD
fraudulent cost and pricing data prior to contract
award); criminal acts which undermine the integrity of
the procurement process (such as bribery, kickbacks and
antitru;t matters): and, most importantly, those cases -
we refer tci as product substitution. Product

substitution is a broad category of fraud involving false



testing, failure to test, defective products, and the

substitution of products.

False testing is the falsification of tests resuItS in order
to meet the contract specifications. Failure to test
involves a contractors failure to condUcvta test required
under the contract. Defective products are products
that do not meet the standard required by the contract
such as parachute cords made of inferior nylon which
causes the parachute to fail. The substitution of
products in general incl»udes the tehder by the
- contractor of a product other than the one identified in
the contract such as a specific request for orig‘inal
equipnﬁent manufacturer replacement part, but
receiving a counterfeit foreign made replacement part.

Product substitution categories often interrelate.
‘Even though no apparent harm seems to exist, there

may be substantial harm. For examplé, the Government



may have requested an original equipment

replacement fuel pump because it had previously tested
the fuel pump, whereas the foreign counterfeit may
never have been tested and may be inferior, resulting in

a problem during a critical operation.

In 1988, the efforts of the four Defense criminal
investigative organizations (CIDC, NIS, OSI, and the

DCIS) assisted the Dépariment of Justice in obtainving

679 convictions and monetary recoveries (including

fines, restitution, forfeitures, penalties and civil

recoveries througnh settlements) in the amount of

$445.3 million. That includes the convictions of both -

“large and small contractors, as well as individuals. Since

December 1983, DoD criminal investigative efforts have
resulted in 21 convictions involving Top 100 Defense

~ contractors.
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The IG has a significant interest in proposed

“amendment 119 which relates to the Major Fraud Act of

1988. The amendment is directed at product
substitution. The proposed legislation provides for an
additional two years incarceration for matters covered

by the Major Fraud Act “where conscious or reckless risk

“of serious personal injury results from the fraud.”

The app|ic_'ability, however, is limited to céntract_s over

- $1 million. The IG strongly believes, based on our

experience in investigating those matters, that the
applicability of the enhanced incarceration should not

be limited to the amount of the contract.

The DoD procurement system to a llarge extent
depends on the honesty and self certification of the
contractor to assure that the required tests have been

properly conducted, the product meets the
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sbecifications,'and the pfoduct is the same as
contracted for. Numerous instances have b‘eén
docdmented in whic_h the DoD has been prdvided with
nonconforming and faulty prodUcts. Occasibnally t_he»
defects are readily observable by Government
inspectors or the end users of the products.
Unfortunately, the substituted product usuallyvcontains
“a latent defect that is not readily identifiable because
- the product is a component of a larger system. For
‘example, an inferior metal 'méy be installed in springs
used in an aircrafts hydraulic landing gear or flaps. |If
‘the springs fail under stresS, the landing gear or flaps
“may malfunction with potential life threatening
| circumst.ances. Such defects in critical parAts in weapon
systems may tause malfunctions and failures in
operation', thereby jeopardizing DoD personnel and

missions.



We believe it is imperative in all séntencing in
product substitution cases where a risk of serious injury
was created, that the Sehtencing Guidelines should
provide for significant incarceration even if monetary
Ibss to the Government has not been proven. It is

generally difficult in'product substitution cases to

quantify the actual loss to the Government since losses

are determined differently depending on the facts of
the caS’e. For example, in some inétantes the
replacement value of the individual pért may be the
measure of the loss, while in others it may be the the
‘larger component made ineffective by the defective

part.

Only successful prosecution, coupled with meaningful

sentencing, will deter individuals from committing that

type of fraud and send a clear message to those who

—



contemplate similar activity that the Government will

not.countenance such a lack of business integrity.

In September 1987, the OIG conducted a review of
sélected ’sign.ificant pfoduct substitution cases involving
'the DoD that resuilted in convictions and sentences
between 1985 and early 1987. The review encompassed |
cases with either a’high dollar loss or where the product
substitution had a Sérious impact on readiness or
mission requirements of the DoD. We concluded that
few of the sampled cases involved sentences of
significant deterrent value. We further concluded that

monetary penalties were also generally not significant.

The 15 cases reviewed revealed the following
sentencing patterns: .
Minimum 18 months incarceration 3

12-18 months incarceration 4

"



6-12 months incarceration | 1

L

1dayto 6 rﬁ_onths incarceration 6

no incarceration | 9

Relatively lenient sentences may have been
attfibuted to séveral factors. For example, defendants
successfully a.rgUed their prior unblemished record.
Courts were routinely presented with the picture of a
defendant who was otherwise the pillar of the
community. Courts were frequently told that the
contravctoryfound it necessary to commit the’ improper
conduct to stay solvent which, in turn, represehted jobs
for the community, or was needed by the military for
the security ’ofAthe Nation. In other instances, the court
was told that the product substitution was of no great
cohsequence to the Department of Defensé, in other
words, no harm, no foul. In nearly'all instances, the

 contractor denied any knowledge that individual lives,



| will be pleased to answer any question you may

have at this time.
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' I'd like to thank the Commission for the opportunity to
comment on proposed amendments to the‘U.S. anti-fraud laws. Iﬁ
particular, I am'concerned with questions about how the law
shduld be applied to'owners and managers of federally insured
savings and loans and 6ther depository institutions.

I am not a lawyer, and I have no in-depth knowledge of how

~the proposed changes will affect the legal sanctions applied

economics, and I have spent considerable time studying how the
legal and regqulatory environment affect the decisions of economic
actors--in this case, owners and managers of insolvent savings

and loans.

My understanding is that the legal definition of fraud is

~not always clear cut--particularly in cases where managerial

investment decisions promised large returns and then did not come

to fruition. I would argue that it is especially important in

the case of depository institutions and in light of the current
savings and loan industry fiasco to distinguish between "fraud"

in a legal sense and bad judgment or mismanagement. In addition,

it is useful to consider the constraints under which savings and

loan managers labored as they struggled to protect the interests

of stockholders or owner/depositors.
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The enormous losses the tﬁriftiindustry has suffered during
the past decade are now being publicly recognized, and elected
government officials have promised to address‘the problem. The
unprecedented infusion of taxpayer funds that will be required to
protect depositors in hundréds of insolvent S&Ls, and the sizé of
the proposed bailout, has caused widespread concern and indigna-
tion. The natural tendency in a situation like this one is to
attempt to identify those who are culpable, to search for
villains to_shoulder the clean-up costs. Inlmaking this effort,
many politicians, journalists, and taxpayers have directed their
attention to the part plaYed by savings and loan owners and
managers whd, after all, made the investment decisions that
generated these substantial losses.

There is no doubt that fraudulent and speculative ownefs'
and mangers were attracted to the savings and loan industry
during the'part decéae by low capital requirements, a loose
supervisory environment, and federal deposit insﬁrance.‘ During
the 1980s, neither regulatory authorities nor federally insured
depositors monitored very effectively the investment decisions of

individuals operating thrifts. S&L managers were able to raise

- large sums of federally insured money and then pursue a wide

range of investments, some of them embodying substantial risk.
Because public superQision was ineffective, and private super--
vision from federally insured depositors was élmost totally
iacking, individuals with a speculative or fraudulent bent found

the savings and loan industry a more than normally inviting

-_— 2 =-



environment. But the greatest portion of the $100 billioﬁ ih'
losses suffered by the thrift industry can be attributed to
unlucky and incompetent managers who, with the very best of
intenﬁions, found themselves attempting a task at which they
could not possibly succeed.

- - To understand hbw hundreds of thrift managers, and with
them the nation's taxpayers, were placed in a no-win situa?ion,
we need to review recent history. In the late 1970s and early
1980s, adverse interest rate and general economic conditions left
hundreds of savings and loans insolvént. Rather than providing
the funds and the manpowef to close these institutions quickly,
however, Congress and the Administration chose to follow a policy
of "forbearance." That is, they redefined the way capital was
measured, they loweréd capital standards, and when all else
failed, federal authorities simply ignored the continued opera-
tions of institutions that had no capital.

Now consider the well-intentioned manager at one of these
insolvent savings and loans. Under normal circumstances, the
value of a financial institution's assets, on which income is
earned, exceeds the value of its liabilities (deposits) for the
bank or‘S&L to prove profitable, but the lafger size of the asset
base works in favor of managers attempting to cover operating

costs in addition to interest experises and earn a reasonable

profit.

For the manager of an insolvent institution, however, this

situation is reversed. The value of his liabilities, on which he

- 3 ==



pays interest, exceeds the value of the assets on which he earns
income. To make a profit, therefore, the spread earned by an
insolvent institution, the differehce between the average
interest earned on assets and the average interest paid on
deposits, must be ﬁuch larger than ﬁhe spread for a healthy
organizatidn. But earning a larger than normal "épread" is all
but impossible in a competitive environment.

We can get some idea of how difficult the task presented to
depository managers was by reviewing the performance of those
savings and loans placed in the FSLIC's management consignment
progfam. In the'managément consignment program, the FSLIC took
over the thrifts losing the most money and placed them under the
management of hand-picked teams, hoping to at least slow their
losses if not return these institutions to profitability and
health. The management consignment program was begun in 1985,
and in September 1987, the General Accounting Office reported on
the condition of the 45 institutions in the program as of the end
of 1986. As a group, the institutions in thejprogram reported $2
billion in losses between the end éf the ‘quarter during which °
they entered the program and year-end 1986. Furthermoré, their
aggregate GAAP (;enerally accepted accounting pfocedure) net
worth declined from -$0.8 billion to -$3.49 billion over the
same period. If the best hand-picked FSLIC management teams
encountered such difficulties, what can we expect from less
skilled managers left to attempt to deal with losses at their

institutions?
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In fact, the chances of success for well-intentioned
managers of any single insolvent_institutions were undermined by
the hundreds of other troubled thrifts with which they had to
compete. Just to meet cash flow requirements, these insolvent
S&Ls had to continue attracting new‘funds. To compete effective-
ly for new debosits, insolvent thrifts bid up the interest rates
paid by all banks and S&Ls, regardless of their financial
condition. To cover the rising costs of attracting‘new accounts
and holding onto exiting customefs, all depository managers
sought to increase expected income on their loan and investment
portfolios. Generating higher expected returns was particularly
important for managers of S&Ls whose liabilities exceeded their
assets. The catch is that assets promising a higher’return also

generally embody greater risk. So what began as an interest rate

- problem in the late 1970s became an asset quality problem in the

mid-1980s.

My poiﬁt is reviewing the downward spiral of the bottom
third of the thrift industry is this: The largest portion of
the current problem did not grow out of an malicious intent on
the part of thfift industry managers. The substantial losses
incurred by the industry arose out of an impossible situation
created by a misguided federal policy of forbearance. Managers
are charged first with attempting to pfotect the interests of
the owners of the companies they oversee. In the case of
insolvent thrifts, affected managers also were instructed by

government regulators to outgrow the problems created by the
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adverse economic conditions of a decade ago. Unfortunately; the
steps that seemed necessary to regain profitability and recéup
losses for 6wners, the efforts to outgrown past problems,
represented gambles that for most insolvent,thrifts did not pay
off, and losses mounted.

- Because of these considerations, I would urge you to go
slow in answering the question you posed: "Should there>be'a
higher offense level for fraud involving a federally chartered or

insured financial institution?" cCertainly, fraud should be

‘punished. Strong anti-fraud laws are necessary for the efficient

operation of a market economy. But before punishment can be

meted out to managers of federally insured depository institu-

- tions, especially in the current crisis situation, "fraud" in

managing a depository institution needs to be carefully defined.
Careful deliberation is especially important now as political»‘
actors attémpt to avoid blame themselves by levelling vaguely
worded charges of fraud at thrift managers throughout the |

country.

Federally insured depository institutions are different

- from other corporations. The existence of federal deposit

guarantees means that less competent managers will not be
eliminated by the operations of the market as they are in other
industries. With extensive federal deposit insurance in place,
decapitalized banks and S&Ls can continﬁe to operate indefinitely
because they can continue to attract funds from federélly insured

depositors. For the most part, the government has replaced the
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market, not only in overseéing the decisions of depository
managers but also in deciding when an institution will be closed.
We face a $100 billion problem, not because of ahy inherent
market failure among savings and loan mangers generally, but
because the government failed to do the jdb it has assumed from
the private sector.

It is certainly not my intént to serve as an apologist for
the savings and loan industry. Indeed, I would argue that it is
a mistake to subsidize an industry devoted to housing»finance.
Mortgages would continue to be readily available without a thrift
industry as such. But it is not even clear what "mismanagement"
should mean in the context of the hundreds of weak and insoivent
thrifﬁs that were allowed to continue to operating during the
past decade, kept alive by the life support system of federal
deposit insurance. THat makes it especially important to |
carefully communicate to regulatory authorities and judges
throughout the countfy-what "fraud" should mean in this context.

In the widespread search for villains in the savings and

loan industry fiasco, many are pointing a finger at the managers

of these institutions. There is public indignation and outrage
at the presumed profits made by fraudulent managers, and many
frustrated taxpayers feel there ought to be a way to make those
directly responsible pay a more sizable portion of the clean-up
costs, or at least make them pay. But the Bush Administration's
proposal for additional Justice Department funding to address

fraud among depository institutions, and congressional pressure
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to bring these individuals to trial are distractions, meant to
direct public attention away from the real causes of fhe probiem.
At the root of the $100 billion mess is a federal policy of
capital forbearance coupled with extensive federal depoéit
guarahtees. Had sahctioné been in place 10 years ago that
imposed penalties two or three or ten times the current levels
for "fraud" in managing.depository institutions, the last decade
in the savings and loan industry would have played 6ut much the

same. The managers who were not removed from insolvent thrifts

.in 1981 and 1982 have been as victimized by the governmeht's

mistakes just as we taxpayers have been.
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Statement of Frofessor Daniel J. Freed

Yale Law School

before the United States Sentencing Commission
Washington, [.C.
April 7, 1989

on
Home Confinement as a Prison Substitute
under the
Federal Sentencing Guidelines

Introduction

I appear today in response to the Commission’s public
invitation for comments on the proposed Guideline Amendments. My
remarks will be directed to item #2600, "Use of Home Detention as an
Alternative to Imprisonment.” '

Joining me is Marie Casper, a second year student at Yale Law
School who has done some very useful field research on this subject
in recent months.

Our purpose is to offer some observations about home
confinement experience to date. Throughout we will use the generic
term "home confinement," rather than "home detention," for the
reasons spelled out so thoughtfully by Faul J. Hoter and Barbara S.
Meierhoefer of the Federal Judicial Center in their excellent FJIC
Monograph entitled Home Confinement: An Evolving Sanction in the
Federal Criminal Justice System (1987). ‘

We suggest that you revise the Guidelines in three respects:

[1] Amend 83F5.2, which now reads "Home detention may be
imposed as a condition of probation or supervised release," to add
the words

“but only as an alternative to incarceration in
accord with the schedule of substitute
punishments set out in 83C2.1(e) (2)."

The Application Notes to this Guideline should be amended to cite
the new Act of Congress dealing with home confinement, i.e., 87305
of the Omnibus Anti-Oruga Abuse Act of 1988; to drop the word

"exclusively" in the last sentence of Note 1; and to delete Note Z.

(2] Amend &3C2.1(c), (d) and (e) to add the words "home
confinement" after each reference to "community confinement.” This
change will make home confinement the equivalent of community
confinement as a day-for-day prison substitute within the

limitations of Guideline 85CZ.1.

[31 Replace the term "home detention" wherever it appears
in the Guidelines, e.g. 85SB1.4(b)(20) and 85F5%.2, by "home
confinement." This new terminology should embrace the three forms
of increasingly strict confinement to a residence, ‘i.e., "curfew,"




"home detention" “and "home incarceration," by referring to the
Federal Judicial Center monograph.

These Guideline suggestions are intended to make it clear that
courts may impose home confinement on terms similar to those
aoverning community confinement and intermittent confinement as

prison substitutes at the low end of the Sentencing Table in
Chapter 5.

The Commission’s invitation for comments on home confinement
asked "whether electronic monitoring should be reguired to
supplement—probation officer enforcement."  For reasons set out
below, we urge that electronic monitoring be permitted but not

e

~——. _____,/’_"

At the end of our statement we will suggest that you take
special steps to keep track of the imposition of, reasons for, and
results of home confinement sentences so as to assemble an empirical
foundation for more specific guidelines, if needed, a year or two
down the road.

R ETLLLEL LS LS LSS

A. Alternative sentences

Home confinement 1is one of many alternative punishments that
have  beern invoked in recent years to overcome the Jjustice system’s
excessive dependency on lengthy imprisonment, on one hand, and
straight probation on the other. '

The disadvantages of crowded prisons and unsupervised
probation are well known. They punish offenders too harshly or
control them inadequately. Too often their invocation is followed
by high recidivism rates. They deliver the message that society
does not succeed often enough in redirecting errant citizens into
law-abiding pathways.

A whole array of intermediate sanctions-—--less than prison but
more than probation---has been developing in recent years. These
sanctions offer more options to criminal sentencers, as well as
raise. problems of their own. None is a panacea for the ailments of
crime and punishment, but they do play useful roles in the search
for sanctions that are capable of punishina offenders fairly and
economically, while at the same time helping selected offenders take
responsibility for their conduct.

The watchword in this area should be experimentation.
Criminal Jjustice policymakers and decisionmakers cannot afford to be
complacent about the skyrocketing caseloads of prisons and probation
services, especially when responsible Jjudges, probation officials,
parole commissions, .community service programs and others see signs
of progress in newer methods of dealing with offenders.
HREREEREREHEEEHR
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E.Home confinement
1. Current use. : v
~ Many if not most states now seem to be using some form of
home confinement as an alternative sentence.l 'In some it is
expressly authorized by statute. In some it is imposed as a
condition of probation. In still others it is employed as a device
to relieve prison overcrowding. 2

A few notorious cases have given rise to public and
professional dismay over well-to-do offenders lounging 1in
comfortable apartments and calling it punishment. But careful
decisionmakers are increasingly demonstrating that the sanction of
home confinement can be much more punitive than first appeared, and
quite capable of being effectively enforced. The United States
Farcle Commission recently carried out two significant ‘home
confinement pilot programs in Florida and California with marked
success, and there is considerable optimism among federal
cor‘r*ectionall officials——-in prisons, probation and parole--that these
early exzperiences can be credibly expanded.

A growing number of federal Jjudges have invoked home ,
cornfinement as an up-front sentence in their respective districts,
e.a., Eastern New York, Nebraska, Arizona, Connecticut. In cases
subject to the Federal Sentencing Guidelines, Jjudges are presently
permitted to use home confinement only as a condition of probation
or supervised release. To invoke it as a prison substitute, they
are compelied to depart from the Guidelines. So far as we know,
none of these departure cases has yet been the subject of appellate
review. But the time has come when it is appropriate for the
Commission to beain systematically assessing the efficacy of home
confinement by authorizing it as a guideline sentence.

2. Statutory framework . :

Until now, the Guidelines have allowed "home detention"
as & "condition of probation or supervised release" [83F5.Z]1, but
have forbidden it as an alternative to imprisonment [Application
Note 5 following guideline 8%€Z.1]. As promulgated on January 13,
1988, that Note states that .

"Subsection SCZ.1(e) sets forth a schedule of

imprisonment substitutes. Home detention may not be

substituted for imprisonment."

laccording to a 1986 article by Joan Fetersilia, Exploring the Option of House
Arrest , 90 Federal Probation 356, 42 states had or were considering such
programs.  Statutes authorizing home confinement have been enacted in, among
others, California, Florida, Illinois, New Mexico, New York, Oklahoma and Utah.
2Under current practice, home confinement may be invoked in a wide variety of
settings: as a condition of bail; as a direct sentence; as a condition of
probation; as a penalty {for violation of probation; as an alternative to work
release or halfway house confinement wunder the Jjurisdiction of the Bureau of
Prisons; as a condition of parole; or as-a penalty for parole violation.

While we support all of these uses, our testimony 1is directed to Jjudicial
imposition of home confinement as a sanction following conviction, i.e., as a
direct sentence, a condition of probation, or a penalty for probation violation.

[



Late last year Congress acted to overrule that prohibition.
In November 1988, it enacted the Omnibus Anti-Drug Abuse Act of 1988
containing express authorizations---in Section 7305--~for courts to
use home confinement as an alternative to prison at the sentencing
and supervised release stages of the criminal process. It also
authorized the Farole Commission to impose it as a parole condition
for released prisoners. '

The three authorizations are similarly worded. Here for
example 1is the provision empowering a Jjudge [by amending 18
U.5.C.83563(b)]1 to order a defendant, as a condition of probation,
to '

“(20) remain at his place of residence during nonworking

hours and, if the court finds it appropriate, that

compliance with this condition be monitored by telephonic

or electronic signaling devices, except that a condition

under this paragraph may be imposed only as an

alternative to incarceration "[emphasis added].
FEREEFRERENF '

3. Perceptions and disparity .

‘ To proponents, home confinement is a punitive sanction.
It deprives offenders of their liberty; incapacitates them, thereby
reducing the risk of harm to others; and facilitates supervised
release from confinement for community service, or for gainful
enmployment from which to pay restitution to victims, support
dependents, and pay court costs and fines.

To doubters, it is a sanction that favors white collar
offenders and discriminates against poor offenders. It allows
privileged persons to pretend they are being punished while they
enjoy the pleasures of home living and companionship. Some
observers are concerned that it demeans the sanctity of home as
castle, replacina it by the spectre of home as prison.!

This division of opinion emerges from the reality that home
confinement is being applied and enforced in very different ways in
different Jurisdictions. It makes it important that the Commission
develop evidence and expertise to distinguish the variety of
situations in which home confinement is invoked, the credibility
with which it is enforced, and the extent to which it carries out or
frustrates the purposes of sentencing defined by Congress in the
Sentencing Reform Act of 19B84.

I¥f the Commission makes no change in the current Buidelihes,

-some courts will continue to follow Application Note S
and bar home confinement as a prison substitute:; while

4‘Li11y & Ball, A Brief History of House Arrest and Electronic Monitoring , 13 N.

Ky. L. Rev. 343 (1987)




—-others will consider the current auideline restrictions
to be superseded by 87305. In their search for a just
sentence in individual cases, these courts may feel at
‘liberty to invoke home confinement in light of its
explicit authorization by Conaress.

Under such circumstances, disparity will reign due to the
discrepancy between the Congressional rule and the Commission’s
guideline. ' _ ‘ '

FEERXEER

4, Methods of supervision .

A1l home confinement sentences impose punishment and
incapacitation on offenders. The Federal Judicial Center monograph
on Home Confinement carefully distinguishes among three tevels of
severity: curfew, home detention and home incarceration.

Curfew "requires the offender to be at home during limited,
specified houhs, generally at night." Curfew programs "vary widely
in the strictness of supervision...Many reguire participation in
treatment, training, or drug testing..."

Home detention is "more severe than curfew," requiring the

~person to stay home at all times except for specified purposes and

times of release." It is "more punishing than curfew and affords
greater control over an offernder’s activities."

Home incarceration is "the most severe form of home
confinement; the home substitutes for the prison. Offenders are to
remain there at all times with very limited exceptions...offenders
are precluded from shopping, from working, or from having visitors
outside prescribed hours. In some cases offenders may not even be
allowed to go outside into their yards. The goal is to punish and
maintain control."

A well-designed sentence carefully defines the level of
punishment and incapacitation desired by the court. It defines the
offender’s. work schedule, if any, and any allowable out-of-house
activities such as religious services or medical appointments. It
spells out the route that may be travelled to and from these places
and holds the offender strictly accountable to his schedule.!

Some have suggested that all home confinement sentences be
supervised by electronic monitoring. The evidence suggests the
importance of flexibility in this regard. The key to offender
compliance seems to be a pattern of frequent and random monitoring
contacts, so that the offender quickly learns that he will not
succeed in manipulating the terms of his sentence.

{Home Confinement Frogram, U.S. Probation Department, EDNY, July 1988.
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Adequate supervision can be provided by telephone calils,
electronic monitors or visits by probation officers or persons with
law enforcement experience. Electronic devices are used freguently
in some places and not at all in others.

In August 1988 the American Bar Aszoriation’s House of ‘
[lelegates adopted a resclution setting forth "principles for the use
of electronically monitored home confirnement as a criminal
sanction." These urge parsimony, i.e., that electronic monitoring
be imposed in the discretion of the judge only after a finding, on
the record, that such a condition is "the least restrictive
alternative which should be imposed comsistent with the protection
of the public and the gravity of the offense."” The principles go on
to declare that

"In no event should a court or probation office
automatically require electronic monitoring as a
condition of probation."
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5. Frison-Home Confinement Ratio.
, Some have sugaested that home confinement is an
inherently soft sentence that ought not be equated with prison on a
day for day basis. Therefore, the proposal goes, a day in prison
ought to be equated with Z or more days in home confinement.  For
the same reason that caused the Commission to reject any such
discount for community confinement in guideline SC2.1, it ought to
be rejected here.

Froperly supervised and enforced, there is no reason to
believe that this sanction is inherently any less severe than a work
release center, a community treatment center, or a minimum security
tederal prison camp. fuestioned about a home confinement sentence
he had imposed, Judge Feter Dorsey of the United States District
Court in Connecticut noted that "he does not see a great deal of
difference between house arrest and being sent to some of the low-
security federal prisons that. are equipped with tennis courts and
have no fences."! o

There is evidence to suggest that home confinement is in some
ways a more difficult sentence to complete than a prison sentence of
similar length. This view emerged, for example, in responses to a
written guestionnaire by offenders sentenced by Judge Warren Urbom
in the [istrict of Nebraska: from offenders who participated in the
pilot home detention study of the US Farole Commission;2 and from
the first federal offender sentenced to home confinement in EDNY.3

! Florist Placed Under House Arrest in Credit-Card Scam , National Law Journal,
fugust 11, 1986, page 6.

2 James L. Beck and Jody Klein, Community Control Project Interim Report [US
Parole Commission draft, October 1988]

- Jnterview with Maureen Murphy, April 4, 1989. See United States v. Maureén

Murphy , 108 F.R.D. 437 (E.D.N.Y. 1983).



Various offenders highlight the restrictiveness of their
supervision, the unavailability of organized activities---such as
sports and recreation, or the isolation and stress of being deprived
of social identity with a group that can understand the offender’s
remorse, stigmatization and loss of liberty.! panecdotal reports
suggests that some home confinement offenders even ask to return to
comnunity treatment centers or prisons, in lieu of further
imprisonment at home.

In examining studies of home confinement, it is important to
recognize a major -difference between parolees and offenders who are
sentenced directly to home confinement. Farolees receive gradually
relaxed supervision as they are reintegrated into the community
after serving part of their sentence in prison. Newly sentenced
offenders, on the other hand, are committed to their own homes at

‘the front end of the term for the explicit purpose of punishment.
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6. Selection criteria.

It may be helpful to illustrate some of the variables
that arise in formulating home confinement sentences. A much more
complete discussion of these options is found in the Federal
Judicial Center monograph referred to at the outset of this
statement.

a. Crimes . A wide variety of crimes and offernders have
already been the subjects of home confinement sentences in  federal
and state courts. Federal usage to date includes fraud, embezzle-
ment, assault, and minor drug offenses. Florida, the state with the
oldest continuous home confinement program, authorizes it as a
separate criminal sanction, rather than a condition of probation,
and allows it to be applied to all felony offenders except in
capital cases.?  Because legislatures and courts differ as to the
sorts of cases that are and are not appropriate, our information -
gathering suggestions below are designed to assist the Commission in
canvassing the sentences imposed by federal Judges, and the
aftermath of those cases. : :

It is premature for the Commission to impose additional
restrictions respecting crimes or offenders eliaible for home
confinement. The limitations inherent in guideline 85CZ.1 already
restrict the sanction to offenders with relatively slim criminal
records, and to crimes in the low seriousness range. These
suffticiently structure Jjudicial discretion without further tying the
hands of Jjudges on the basis of inadequate research. ’

IThis isolation is, of course, a positive feature of home cenfinement in that
offenders - are not socialized into a prison system where, by identifyina with
other offenders, they may become more strongly committed to crime. '
%Florida Stat. Ann. §8948.001, 948.01 (West 1985); Community Control: In Lieu of
Incarceration , Florida: Bar J. 45 (July/fug 1985)
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b. Type of residence. To ensure that a home confinement
sentence is . sufficiently punitive, some judges consider the kind of
residence and the lifestyle of the offender, and tailor the sentence
accordingly. ’

For example, in the District of Nebraska .an offender with a
luxury residence was ordered. to spend the "home" component of his
sentence in a detoxzification center where he also performed
community service. Similarly, a judge may wish to place a homeless
offender in a noncustodial residential setting, where adequate
housing will be available, and a community service sanction can be
carried out. Home confinement, ‘in other words, need not be limited
to the offender’‘s normal place of residence. As decisions on home
confinement proliferate and are published, Jjudges will no doubt
carry on the kind of dialooue that produces commorn law development
regarding issues and innovations of this sort.

An additional reason for wanting home confinement authority is
illustrated by the resource shortage in the District of Connecticut.
The Chief U.S. Probation Officer, Maria McBride, observes that her
district lacks halfway houses for women offenders. The absence of
this community-based facility could pose egqual protection problems
if a woman who qualified for community confinement were denied it in

a situation where a male coffender would be placed.

c. Telephones . Whether or not electronic monitoring
equipment is part of a home confinement sentence, a telephone is
usually central to the supervision process. This facilitates random
calls by the supervisor as well as checking-in by the offender.
EBecause an offender’s lack of a telephone cannot fairly be made a
factor in determining sanction eligibility, the EDNY program
supplies telephones through a special indigency fund during - the
period of the senternce. :

The August 1988 American Bar Association Resolution, referred
to earlier, specifies that

The ability of an individual to pay for the use of
an electronic monitoring device should not be
considered in determining whether to require the
use of such a device when imposing sentence.
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C. Assessing Home Confinement .

e hope the Commission will follow the lead of Congress in
§7305, and will honor the responsible initiatives taken by the .
Farole Commission and Jjudges in implementing home confinement in a
wide range of crime situations. The amendments suggested in the
opening section of this statement offer a modest beginning for
Guidelines to authorize the home to be substituted for the prison.




Since the sanction is so new, and case reports so few, it may
be advisable for the new Guidelines to include a structure that
describes the kinds of information courts should file with the
Commission for its monitoring, analysis and policymaking functions.
In formulating the information request, the Commission might include
guestions like these in its Commentary:

[1] Describe the characteristics of the defendant, and of the
family or other group with whom he resides, which led you to believe
that he is well-suited for a home confinement sentence.

[2] Describe the length of home confinement imposed, the
conditiongs~---e.g., curfew, home detention, or home incarceration—-—--
attached to it, the characteristics of the residence, the gradual
relazation of restrictions, if any, that is contemplated after the
most restrictive period has been completed, and the measures of
supervision that assure effective enforcement.

[3] What benefit will the defendant receive from being placed
in home confinement rather than prison? What benefits will inure to
the victim, other persons, or the community at large?

[4] What is the nature of the present offense? How will the
defendant be incapacitated during the course of his confinement to
protect the community from the possibility of future crimes? [Does

-the defendant have any history of violent crime?

~ [5]1 What factors about the offense of conviction and the
offender led the court to decide that home confinement was
preferable to imprisonment or commmunity confinement, and that this
sentence adequately reflected the seriousness of the offense?

[6] What factors led the court to believe that home
confinement was preferable to an array of noncustodial sanctions?

Asking Jjudges to report information of this sort to the
Commission can serve purposes beyond monitoring and revising the
Guidelines. For Jjudges, such questions provide a kind of checklist
that increases the likelihood that courts will carefully consider
the reasons for and effects of their sentences. For defense lawvers
and United States Attorneys, questions structure issues to which
sentence planning and advocacy can be directed. -For probation
officers, they provide guidance for the preparation of presentence
reports in potential home confinement cases, and help ascertain that
adequate supervisory resources will be available. And for the
tederal system as a whole, they can lead to a body of case law and
visibility that is bound to enhance public understanding of this
important and controversial sanction.
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I. Introduction

'Recently, the U.S8. Sentencing Commission has asked for

public comment on whether there should be a higher offense level

SC——

for insider trading than for other types of fraud. I welcome the

opportunity to address this important matter. 1In addition, I
would like to express my views on what I believe to be a related

issue, which is whether it is appropriate to increase the offense

level for instances of insider trading that involve: (1) more

than minimal planning, or (2) a scheme to defraud more than one
victim (see Section 2F1.1 (b) (2) (A) and (C).
For many of the same reasons that lead me to the conclusion

that higher offense levels are not warranted for insider trading

than for other sorts of fraud, I believe that it is inappropriate

R . .
to increase the penalties for violations of the rules against

insider trading on the basis of the planning involved or on the

basis of whether such trading involved a scheme to defraud more
P———— R

EB§n one victim. Indeedf it seems clear that some of the most

s

benign forms of insider trading may involve some of the most
elaborate planning, while some of the most egregious forms of

securities fraud may involve'virtually no planning. " Similarly,



some of the worst sorts of seéurities fraud may only involve a
single victim, while some of the most benign forms of insider
trading may_invélve very large numbers of victims.» |
>‘ThUS; insider trading must be distingﬁished from other forms
of fraud in fhese respects. In the following sectidn of these.
remérks, I wish to address the factors that are most often given
as the basis for faVoring strict penalties for insider trading.

II. Factors Possibly Favoring Increased Penalties

When Congress enacted the Insider Trading and Securities
Fraud Enhancement Act of 1988, it evinced a concern that
substéntial prison sentences would be necessary to deter insider
trading (See H. Rep. 100-910, 100th Cong., 2& Sess., ét 23
'(1988)). There are three arguments that sqggest that Congress
and the Sentencing Commission should apply stricter séntences for
.this crime than for other forms of fraud. While one of these
arguments has merit, the other twq do not withstand close
inspection.

First, as is well known, it is very difficult and costly to
deteét‘insider trading. The ability of those involved in inéiderv
trading to consummate illegal transactiohs through conduits aﬁd
through accounts located outside of the Unitgd States makes
detection extremely difficult. It is well known that where the
vprobabiiity of detection for a particular offense is high, stiff
ﬁenalties are required to achieve deterrence.

Similarly, the ease with which inside traders can conceal

“their actions makes it very costly to detect such activity.



Detection involves costly “stock watch” programs that not only
require sophisticated computer technology, but constanﬁ
monitoring by highly trained profesSioﬁal enforcement officials'
as well. These factors suggest that relatively heavy pehalties
are appropriate.

Second,'it is oftén said (particularly Sy the securities ahd
Exchange Commission) that penalties for.insider trading ought to
be‘particularly stiff because the activity undermines the
confidence that small investors have in the capital markets, and
therefore impairs the capital formation process. This argument
is without foundation. Evidenpe from foreign markets indicates
that the operation of capital markets does not suffer from the
existence of insider trading.' Indeed the Japanese experience
‘indicates that even where insider trading is rampant, investors
are not deterred from purchasing securities.

The reason for this is simple. In capital markets where
insider trading is widespread, investors without access to
confidential inside informaéion are not harmed by insider trading
so léng as they hold a‘diversifiéd'portfolios oflsecuritieﬁ, or
so long as they adopt a #buy and hold” str#tegy for their
" investments. Such investors would not benefit from a ban on
insider trading because such a ban»Qould still leave them at an
informational disadvantage vis-a-vis market professionals in’
their quixotic attempts to‘outguess the direction in which stock
prices are likely to move.

Thus small investors are not in fact harmed by insider

—



trading because they are capaﬁle of eliminating the’risks
asséciated with such trading, both by ﬁolding a diversified
portfolio’of stock and by adopting a buy and hold investment
strategy based on an evaluation of the fundamental factors th;t
effect price levels. |

| The marketplace appears to recognize the fact that small
investors are not harmed'by insider trading because the lack of
sénctions ;gainst insider trading has not retarded the capital
formation procesé in other countries.

Finally, it is often said thaﬁ insider trading should be
sevefely punished because it effects a large number of
disaggregated shareholders who, because of the collective action
problems facing such large groups, do not have sufficient
‘incentives to protect their rights in private damages suits. As
the following section shows, this argument is fallacious.
Contrary to popular belief, logic, as well as the decisions of
the Supreme Court on the subject, make it.clear that the laws
against insider trading enforce highly specificvfiduciary duties .
that are owed by tradérs to individuals‘and firms towards whom
such traders have a.pfe-existing relationship of trust. Thus the
laws against insider trading do not protect amorphous,
unspecified interests of broad groups such as ”market
participants,” or ”investors” or even purchasérs or sellers of

Propefly construed, the rulesiﬁgainst,insider tréding

vindicate the interests of firms and individuals whose'property



riéhts inivaluable, non-public corporate informatioh are
wrongfully misappropriated by insiders.’ The assumptions that
insider trading rules are designed toAvindicate such values as
7investor confidence” or the ”integrity of the marketplace” afe
not_only ﬁrong; they'are dangerous. Applyingvlegal rules or
dradonian peﬁalty provisions under such an erroheous_éssumption
‘ wil; create a harmful disincentive to market analysts and other
professionals, whose legitimate efforts to obtain non-public
information about misvalued public companies drives securities
prices to more efficient levels. As the Supreme Court has
emphasized, these efforts should be applﬁuded nbt condemned
because they further societal interesﬁs by improving the capital
formation process.

III. The Real Concerns About Insider Trading

As the preceding discussion suggests, to under#tand the
dynamics of insider trading, ohe must view inside information for
what it really‘is -- a financiai‘assét. Possession of insider
information is the possession of.an asset ﬁhat can be convertéd
into cash by trading in the financial markets on the implications
of such information. The issues of who is hérmed by insider
trading and by how much can only be resolved by examining how the
proberty rights in information haﬁe been allocated by the legal

system.

! see Macey, From Fairness to Contract: The New Direction
of the Rules Against Insider Trading 13 Hofstra Law Review 1
(1984) .. »
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The Supreme Court has recognized this fact in its decisions

in Chiarella v. U.S., (445 U.S. 222 (1980)) and Dirks v; SEC (463
U.S. 646 (1983)) which are the most important opinions on insider
trading in the‘19805. Both of thesé opinions réject the earlier
contentions of the SEC that the duty to refrain from trading on
inside information stems from some generaiized duty of fairness
to the securities marketpiace. In these opinidns the Supreme
COurt; in gffeét rejected the contention that the obligation to
abstain from insider trading stems from a theory that allocates
éroperty rights in valuable corporate information to the markets
generally.

In place of its rejection of a generalized fiduciary duty to
the.trading markets, the SupremeYCOurt repeatedly emphasized that
insider trading restrictions are derived from specific breaches
of pre-existing fiduciary duties. This means that for an
‘individual to be convicted of violating‘the rules against insider
trading, he must have violated a pre-existing duty to the
individual or firm that was rightfully in possession of the
property rights in the information upon which the trade was
predicated.'ﬂ

Hypothetical #1:

To illustrate the point I am trying to make, suppose for
exampie, Company X, which is owned by a single shareholder, is
planning to acquire all of the stock of Company Y at a
substantial premium oﬁer the current trading price'of Company Y’s

shares. An inveétment banker for Company X learns of the pending
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acquisition in advance of any public announcement, because nis
firm has been hired by Company X to advise it in connection with
the offer. If that investment banker'pufchaseﬁ shéres in Y for
peréonal gain on the basis of his knéwledge of the pending tender
offer, he would be guilty of violating the laws against insider
trading, particuiaxly‘SEC Rule 10b-5. But, as the Supreme Court
repeatedly has emphasized, the investment banker’s conviction
would not be based on the fact that he has cheated Y’s
shareholders, or that he has violated any general duty to the
securities market. The investment banker did not owe any pre-
existing duty to ¥’s shareholdets or to the securities markets
generally. Rather, the investment banker owed a specific
fiduciary duty to Company X because i£ hired him to advise it on
its tender offer for Y.

The point becomes even more clear once we recognize the fact
that the property rights in the information regarding the
pendency of the takeover do not belong to the capital markets
generally and certainly do not belong to Y’s shareholders.
Rather, the informationlbelongs to X: X legally can acquire
stock in Y without violating any inéider trading rule.?

The above example illustrates what I believe to be a

2 X's purchases would, of course be subject to the

restrictions of the Williams Act, which is the federal law
governing corporate takeovers. The Williams Act would require
that X make certain disclosures simultaneously with the
announcement of any tender offer. X could, however, acquire all
of Y’s shares without making any disclosures at all, provided
that it could acquire these shares within 10 days of acquiring 5
percent of Y’s shares.



‘particularly serious breach of the laws against insider'trading

that should result in a stiff penalty. Note, however, that this
incident may not have involved more than minimal planning.
Moreover, properly constrﬁedlthe incident did not defraud more
than one victim: the only victim was Corporation X.

4 The above hypothetical case illustrates a situation in which
there is only one victim. Let me now provide an example of a '
case in which insider trading involﬁes a multitude of victims and
an elaborate planning process, but does not warrant a
particularly high pehalty.

Hypothetical # 2:

Suppose that Company A is a large, publicly held corporation
and is planhingrto acquire a controliing intefest in company B,
another large, public;y held corporation, by means of purchasing
shares in B on the open market in an acquisition that does not
involve a tender offér within the meaning of the Williams Act.
Suppose that Company A approaches an arbitfageur and discloses
its plans. The arbitrageur, in exchange for this tip, agrees to
purchase shares in B on A’s behalf. The arbitrageur expects to
profit by reselling B’s shares to A at a profit in the near
future.

This practice, known as #parking,” or #frontrunning,” is
considered to involve insider trading. This scheme also will
iiyolve a violation of the Williams Act if, as is like1§,

Company A and the arbitrageur do not file a Schedule 13D with the

SEC within ten days of acquiring five percent of B’s stock. But
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where is the harm associated with this_ﬁransactioh? As we have
seen in the above example, it is erfoneous to conclude that h#rm
falls to B’s shareholders. Neithér'the arbitraQéur or Company A
owes any fiduciary duty to fhis group. And, unlike our example
above, here there really is no damagebto A’s shareholders, sin¢e
here the insider trading was done to faciliﬁ%te a Qelfare—'
increasing transaction. By contrast, in hypothetical #1, X
potentially was harmed by tﬁe inQestment banker’s purchasés
because such purchases raised the costs of Y’s shares, thereby
raising the cOstvof X;s acquisition and increasing the chances
that it would fail.

By contrast, where the insider trading violations involve

~parking or front-running schemes, any harm to investors involves

the rather amorphous  -- and controversial -- policies'surrounding
the Williams Act. Thus, despite the intricate planning often
involved in these schemes, and the specious arguments that more
than one victim is harmed in such arrangements, the penalties for
these practices should be very light: certainly lighter than the
penaities where the insiders’ trading involves an actual breach
of fiduciary duty.

The above discussion has implications for certain other
aspects of the séntencing guidelines regarding insider trading.
For example, because the harm associated with insider trading
involves the breach of a fiduciary duty, the harm associa;ed with
such trading in001ves damages to the party to whom that duty was

owed, rather than to the defendant’s trading partners. This



realization'bbviously will effect the loss calculations
assoqiated with a convicﬁion for insider trading, and hence the
penalties involved. '

Damages ought not be calculated in terms of the loéses
incurred by traders who sold to insider-purchasers, or traders
whoAbought from‘insider-sellers. Rather, the losses borne by the
party to whom the fiduciary duty to refrain from trading was owed
should represent the actual losses involved in an insider trading
case. 8o for example, hypofhetical # 1 involQing X corporation’s
‘acquisition of shares in Y corporation, the damages would not be
the losses to shareholders in Y who sold to the investment
banker. Rather, the damages would be the losses to X resuiting
‘from the fact that the in?estment banker’s purchases raised its
costs of aéquiring Y, aﬁd lowered the probability that the X’s

planned acquisitioh would be successfully completed.

Conclusion

Contrafy to popular belief, the law of insider trading in
fact does not vindicate damage done to the sedurities markets
generally, or even to individual buyers or_seliers who trade with
insidérs. ‘Rather, properly applied, the law vindicates only the
interests of discrete owners of the property rights in valuable,
non-public corporate information. Thus, despite allvof the
publicity surfbunding recent insider trading scandals, the
-cghcerné about insider trading are npt widespread societal
congcerns so much as they are concerns aboﬁt violations of

specific breaches of pre-existing fiduciary duties. As such, the

10



concerns regarding insider trading enforcement issues should

focus on the individuals and firms to whom the fidhciary duty to

refrain from insider trading is directed.

11
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I appreciate the opportunity to appear before you on behalf
of the Department of Justice to discuss proposed amendments to
the sentencing guidelines. The 290 amendments recently published

for comment represent a considerable effort by the Sentencing

-
-

Commission to develop the guidelines and to enhance the
Commission's important contribution to the field of criminal
justice. Many of the revisions clarify or refine existing
guidelines and should significantly facilitate their implementa-
tion. . Others were drafted to respond to a myriad of recent
statutory amendments estéblishing néw offensés or increasing
existing penalties in such diverse aréas of.criminal law as
conﬁrolled,substances and fraud. Today I would‘liké to stress to
the Commission the importance of assuring that the will of
Congress, particularly as regards penalty enhancements, is

: carried out and_that the purposes of sentencing set forth in the
Sentencing Reform Act of 1984 are met by the proposed guideline
amendments. Although, as indicated, many of the proposed guide-
line éhanges-are’unobjectionable or clearly Salutafy, regretta-
bly, in several important areas, the'proposéd amendments fail'to

achieve these goals.

/ .
V/ Career Offender

/

The first area I shall address is the career offender

Vguideline, for which the Commission has proposed “alternative
amendments. Guideline §4B1.1, Amendment 243. The career offender
guideline implements'a provision of the Séntencing Reform Act

which requires the Commission to assure that the guidelines



specify a sentence to a term of imprisonment "at orvnear the
maximum term authorized" if the defendant is at least 18 years
6ld, is being sentenced fbrva felony whiéh is a crime of violence
~or a controlled substance offense, and has previously been
convicted of two or more such felonies. 28 U.S.C. §994(h). 1In
enacting this provision, Congress clearly indicatedbits objective
of requiring se&ere sentences for repeat offenders convicted of
violent or drug felonies. Although we understand some members.of
the Commission may believe that this statutory mandate is ambigu- .
ous, in our judgﬁent the provision 1is cleér; it,requifes ﬁhe
Coﬁmission to specify a guideline range at or near the maXimum
term of imprisonment authorized by the offenée of conviction.
The current career offender guideline carries out thé
Congressional intent by imposing on career offenders specific

offense levels based on that statutory maximum. The Commission's

proposals offer three options, two of which bear no direct

relationship to the statutory maximum for the offense of convic-

tion. By contrast, the third option requires a sentence at the
~‘" . .

statutory maximum. We disagree with all three proposed approaches

to the career'offender guideline and recommend that the Commission
. . e

either retain the current guideline or revise it to authorize a

reduction for acceptance of responsibility after calculation of
———

the career offender offense level. If greater flexibility and

reduced sentence levels for this category of repeat offender are

deemed desirable in the interest of maximizing available use of



or for whatever other reason, in our view

Congress should be asked to amend the staEGEETjgz>

existi

The first two options merely establish an additional crimi-

nal history category for career offenders. The new criminal

history category would result in sentences which are greater than

would be imposed on a non-career criminal but in many. cases

significantly less than the maximum sentence authorized by

sta €. For example, according to the Commission's own calcula-

tions, a career offender convicted of unarmed bank robbery would
receive a sentence of approximately ten yéars under the first two
options proposéd, despite a statutory maximum of twenty years'
imprisonment. Similarly; a career offender convicted of selling
10 grams of heroin would be subject to a term of imprisonment
ranging from approxihately six to nine years under the first two
options, while the statutory maximum for a repeat drug offendér
coﬁviéted of selling this quanﬁity of heroin is thirty years'

imprisonmeht. The scheme embodied by options 1 and 2 simply.

~——

fails to'carfy out the statutory directive to assure a guideline

sentence of imprisonment at or near the maximum term authorized.

e

The reason for this failing is that these options are based on
the guidélines applicable to non-career offenders rather than the
applicable statutory maximum for the offense éf conviction.
While harsﬂ sentences fof repeat drug traffickers and v;olent

T

: - —

1/ The Department might be willing to consider supporting some
modest amendments designed to lend more flexibility to the
current scheme. : :




criminals may have some adverse consequences and may not please
some components of the criminal justice system, such sentences
represent the will of Congress until such time és Congress amends
£he current law. In ouﬁ view adoption of option 1 or 2 would
amd&ht to a failure by the Commission to implement a sta itory
requirement.

We believe that option 3 is unnecessarily harsh in requiring
a térm of imprisonment for a career offender at the Statutory
maximum. The career offender statute provides at least some
leeway by specifying that the sentence may instead be near the
maximum. Moreover, a permissible range of sentences for career
offenders is in keeping with ﬁhe statutory direction to the
Commission to establish a sentencing range for ea¢h category of
offense inVolving' each - category of defendant. 28 U.S.C.
§994 (b) (1) . The use of judicial discretion within a defined:
sentencing range to distinguiéh among offenses and offenders is
as'appropriate for careér offenders as for other offenders.

B
While we strongly urge the Commission to reject the proposezt

options for the career offender guideline, we believe that a
modification of ‘the current guideline based on a defendant's’

acceptance of responsibility would be appropriate.) The current

career offender guideline must be applied after the adjustment

for acceptance of responsibility and negates the effect of such a
reduction. We believe that a reduction for a defendant who truly
manifests an acceptance of responsibility should not be defeated
by the operation of the career offender guideliné. A two-ievel

adjustment for acceptance of responsibility after application of



ot

the ca;eer offender guideline would not in our view‘violate:the
principle that career offendefs must be sentenced at or near the
statutory maximum. At the same time it would‘appropriately
encourage those career offenders who presently have little
ince;tive to plead guilty to do so. This is a particular problem
with respect to‘career offendere who cannot offer substantial
assistance in the investigation or prosecution of others and seek
- reduced~sentence on that basis. The applicetion of aytwo—level
reduction for acceptance of responsibility to the career offender
offense level preserves the overall scheme of the career offender
guideline and the link to tﬁe statutory maximum for the offense

of conviction but recognizes an important basis for a reduced.

sentence‘.

~Statutory Amehdments,ﬂf/?

The next area I shall address is the Commission's effort to
respond to recent statutory amendments -- either the creation of
new effenses or the revision of penaltiee for existing ones.
Where Congress has significantly increased a maximum penalty for

——

an offense or has converted a misdemeanor into a felony through a

penalty increase’, in our view the Commission should respond by

significantly )increasing the applicable offense level for the

offense in guestion, barring some unusual signal by Congress of a

P

contrary intent. 2/ Past sentencing practice based on the prior
= »&

2/ In theory, ralslng a maximum penalty level could represent a
(Footnote Contlnued)



statutory provision becomes practically irrelevant when a statu-
—
~ tory penalty change is enacted.

An example of a -recent statutory amendment ihcreasing

.-
-

"penalties is in the area of fraud, and the Commission has sought
public comment on how the fraud guidelines should be amended.
Guideline §$§2F1.1 and 2Fl1.2, Amendment 119. In the Major Fraud

Act of 1988, Congress enacted a new fraud provision which sub-

jects government procurement fraud to a maximum term of imprison-

ment of ten years if the value of the contract is $1,000,000 or

more. The Act also increases the maximum fine applicable to such

e

offenses. 18 U.Ss.C. §1031(a) and (b). In addition, the Act
requires the Commission to amend the guidelines to provide for

penalty enhancements where conscious or reckless risk of serious

personal injury resulting from the fraud has occurred. As the

Commission's commentary to the fraud guideline points out, most
frauds are subject to a maximum term of imprisonment of only five
years, and the. existing guideline is based on a five-year penalty.

See §2F1.1. When Congress doubles the penalty for an offense, as

—

—_—
respond with appropriately increased guideline penalties.
. : —_—

it has done for procurement fraud, the Commission needs to ' @{?

(Footnote Continued)

Congressional conclusion that only the unusual offender who
commits the offense under the most aggravated circumstances
deserves a higher punishment, which should be achieved by a
departure from the guidelines. We think that is .an unlikely
message, however, and suggest that absent a specific indication
that this is all Congress had in mind, a general increase in the
base offense level is warranted to reflect Congress's purpose.



We recommend an enhancement for government procurement fraud

. Ny

generally and an even'greater enhancement if the value of the

——

contract was $1,000;000 or more. We also urge the Commission to

i e c——————"

‘adopt an enhancement for all frauds involving a conscious or

-

reckless risk of serious bodily injury. Such an enhancement is

st ————tT

mandated in the context of defense procurement fraud; a defense

e

contractor who substitutes substandard parachute cord and thereby

PSS

endangers life should be subject to a greater sentence than a

i

contractor whose offense does not endanger life. However, the

‘need for an enhancement based on the risk of serious bodily

injury is as great in other frauds. Whenever substandard prod-

ucts are sold or misrepresentations are made with reckless

"

disregard that life will be endangered, a sentencing enhancement

'should apply, whether the purchaser is the government or the
general public. Without an enhancement in this regard, a defen-
dant would be appropriately sentenced for endangeringihuman.life
only if the judge could be persuaded to depart from the guide-
lines: A departure for a factor as important as.a conscious or
reckless risk of serious bodily injury does not serve the pur-
poses of sentencing set forth in the Sentencing Reform Act,
18 U.S.C. §3553(a)(2), particularly the need to reflect the
sefiousness of the offense and to deter criminal activity of this
type. The enhancements we recommend should be quantified to
reflect the ten-year statutory maximum; this means that -the
enhancements must be substantial and cumulative. |

We also recommend that the fraud guideline be amended to

provide an enhancement for offenses that involve federally
\—————/ﬁ —




chartered or insured financial institutions.. See definition,
e

18 U.S.C. §1344(b). With the recent history of serious crimes

involving banks and savings and loan institutions and the appar-

ent linkage of such offenses to the threat of collapse, the

-
-

importance of adequate penalties cannot be sufficiently stressed.

Indeed, Congress is currently considering an Administration

proposal in this area, which would increase maximum prison terms

C;g_gygggz,xgﬁxsﬁﬂ The repercussions of offenses that threaten the

integrity of financial institutions and the widespread effect on

innocent investors are too great to treat the harm created by
offenses against such institutions through a possible departure
- from the guidelines.

It is unrealistic to assume that enhancements based on the

dollar loss of a fraud will reflect the true degree of harm

Lo

caused by the offense. It is often impossible to detect, let
-

alone prove, the full monetary extent of harm caused by sophisti-

cated frauds. However, where a high dollar figure can be shown,

the guidelines should cépture this factor. Therefore, the fraud
@miﬁb X:ifable, §2F1.1, should provide increments in sentence for dollar (

losses greater than now represented at the high end of the table.

In addition, the offense levels in the fraud table should increase
19 more rapidly to assure that the greater the ioss caused by.the
fraﬁd, the greater the punishment. | |
The need for enhancements in ﬁhe fraud guideline is also
applicable to the Insider Trading and Securities Fraud Enforcement

:zgg%%;-Act of 1988. This Act provides a maximum penalty of ten years'

imprisonment for insider trading cases. By doubling the penalty,




Congress has sent a definite signal that such offenses are to be
sentenced more severely than in the past. We believe that the
insider trading guideline, §2F1.2, should be amended to provide a

substantially higher base offense level. 1In addition, enhance-

-
-

ments should apply if the offense involved more than minimal
planning or a violation of a judicial or administrative order.
These enhancements will distinguish offenses in terms of their
seriousness. |

Finally, we urge the Commission to adopt an amendment
providing a substahtial upward edjustmeht for offenses that
involve the use of foreign bank accounts or transactions to
conceal the true nature or extent of the defendant's coﬁduct.
This is particularly appropriafe in ﬁhe fraud context but eqﬁally
important for other offenses, such as drug crimes and money
laundering. Therefore, we recommend that the general adjustments
in Chapter Three of the guideiines be amended to provide‘an
enhancement for any offense that involves the use of foreign.bank
eccounts or transactions to conceal the true nature or extent of
the defendant's conduct. The use of foreign bank acceunts or
‘transactions for this purpose indicates a high degree of intent
Ain}committing an offense. Moreover, when foreign accounts or
transactions are used, the offense is oftenvexefemely difficult
tO’deteet."Even if it is detected, the inveétigetion and prose-
cution are hampered by the need to obtain foreign records and to
selicit the cooperation of foreign govefnments; The problems are
exacerbated and sometimes insurmountable when foreign accounts

and transactions are protected by secrecy laws of the foreign
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nation. In addition, it may be impossible for the United States
fo collect a fine, restitution, or forfeiture when foreign
accounts. or transactions are involved;'thé defendant may leave
prison to enjoy thé richés derived from his cfiminal conduct. 1In
fsho;;, thé use of fofeign bank accounts or transactions to
conceal the true nature or extent of the defendant's conduct
establishes a degree of in;ent and resulting harm that should be
reflected in a markedly increased sentence.

The uée of all of the enhancements we recommend would make
the fraud and insider trading guidelines responsive to the
increased .maximum penalties recently enacted by Congress.
Moreover, the inclusion in the guidelines of these adjustments
would distinguish more serious offenses from less serious ones
and thereby serve the purpose of providing fairness in sen-
tencing -- one of ‘the Commission’s‘goals under the Sentencing
Reform Act. See 18 U.S.C. §991(b).

There are many other areas where a strong respdnse to a
statutory penélty amendment is necessary. I shall mention Jjust
two others, but my comments apply equally to any offense for
which Congress has substantially increasedva maximum penalty.

Abusive Sexual Contact

In the Anti-Drug Abuse Act of 1988; Congress increased the
penalties for certain sexual contact offenses. These offenses
involve sexual touching as distinguished ffom.sexual acts, as
definéd by the statute. 18 U.S.C. §2245. See generally 18 U.S.C.
§§2241-2245. The recent amendment increased the maximum pfison

term from five to ten years for the most aggravated category of
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unlawful'sexual contact -- that committed (1) by force or thfeat,
or (2) with children under the age of 12 even in the absence of
force or threat. The Anti-Drug Abuse Act amendment also iﬁcreased
the‘meimum prison term from one to two years for sexual contact
offe;ses involving minors between the ages of 12 and 16. 18 U.S.C.
§2244(a)(1) and (3). This change transforms the offense from a
misdemeanor to a felony. |

The Commission has proposed several changes to the sexual
' coﬁtact guideline but has not augmented the ofgense levels for
offenses subject to the increased maximum penalties rebently
enacted by Congress. Guideline‘§2A3.4, Amendment 28. Rather,
the Commission has asked for comment on whether the offense
levels in the sexual contact guideline should be increased to
reflect the sﬁatutory change. We strongly urge the Commission to
reviée the guideline to implemeﬁt the increased maximum penalties
recently enacted for sexual contact offenses. The Cbmmission
éhould‘take into account that the maximum penalties were doubled
by Congress. |

Our concerns are greatest with regard to offenses against
children. We have learned that unfortunately'sexual contact
crimes involving children are not a rare occurrence on the
nation's Indian reservations. Some prosecutions have involved
teaChers.who have'comé from outside the reservétion; sought
employment in reservation schools -- sometimes boafding~$chbols -
because of the opporfunities for séxual crimes with children, and

molested countless children. A significant problem of sexual

abuse of Indian children occurs with male victims over the age of
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12. Force is rarely present; instead, trivial gifts and the
teacher-student relationship are typically the means used to
seduce these young boys. We understand that the defendants are

rarely rehabilitated and, once released, return to the same form

-

of crime for which they were prosecuted.

‘The Commission's proposed amehdments to the sexual contact
guideliné correct a deficiency by providing an enhancement if the
victim of the(sexual contact offense is under 12 years‘of,age.
This amendment would»have béen necessary even in the absence of
the statutory penalty change because the éxistiﬁg guideline fails
to treat sexual contact offenses iﬁvéiving minors as severely as
other sexual contact offenses subject to the same statutory
maximum; However, more is needed. Avaefendant convicted of a
sexual contact offense (not accomplished by force‘or threat)
involving a cﬂild under the agerof 12 would be subject to a
guiaéline sentence under the proposal of only 15 to 21.months(
assuming no significant criminal history, and 37 to 46 months,
~ assuming a substantial criminal history. The latter sentence
represents less.than half the tén-year statutory maximum, evén
for the highest criminal history.category. Similarly, if the
victim was between the ages of 12 and 16 and no force or threat
Was ﬁsed, the guideline provides for a sentence that would allbw
probation for a defendant in the lowest criminal history category
and 12 to 18 months' imprisonment for a defendant in the highest
category. These penalties fall short of the new t@o-year statu-

tory maximum,
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' While we are concerned with child victims, we point .out that
the increase in the sﬁétutory maximum from five to ten years for
sexual contact'offenées also affects adult victims if the crime'
was accomplished through foréevor threat. However, the proposed
guié;line amendment actually lowers the offense level.by-one

level for such offenses. We urge the Commission to adopt sub-
1stantia1 sentences thét reach the statutory maximum in an aggra-
vated case for éll sexual offenses and to treat the statutofy
increase in penalties as a message ffom Congress that past
guideline penalties were too low. Crimes of sexual abuse and
sexual violence are classic examples of the need for incapacita-
tion and are too harmful to sbciety for the Commission to err on

the side of under-sentencing.

Reentry of Deported Aliens

The Commission has solicited comment on the guideline
.relating to ﬁnlawfully entering or remaining in the United
States. Guideline §2L1.2,»Amendment 160. Congress substantially
increased the maximum penalties in the Anti-Drug Abuse Act of
1988 for unlawful reeﬁtry into the United States folloWing
"deportation subsequent to a felony conviction. Previously, the
maximum penalty was two years' imprisonment. However, under the
amendment the maximum prison term is five years if the defendant
was‘deported after conviction of a felony and fifteen years if
the defendant was deported after conviction of an "aggravated
felony." 8 U.S.C. §1326(b). The term "aggravated felony"
includes murder, drug trafficking, and illicit trafficking in

fi:earms or destructive devices. 8 U.S.C. §1101(a) (43). An
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increased penalty of this magnitude -- two years to fifteen
yeérs -- and limited to particularly defined offenses must, in
our view, be reflected in the sentencing guidelines if the will

of Congress is to be effectuated.

-
-

The current guideline for the reentry of deported aliens is
keyed to the two-year maxiﬁum prison term previously,applicable
té all offenses under the reentry statute. However, the
Commission'é amendment suggests alternative enhancements of only
two, three, or four 6ff¢nse levels if theidefendant was deported
after sustaining a conviction er a felony, other than one
involving the immigration laws. There is no proposed guideline
amendment for aligné cohvicted of aggravated felonies. Rather, a
proposed reyision of the commentary suggests the appropriateness
of an upward departure if the defendant was deported followiﬁg
_conviction of an aggravated felony. This approach is ihadequate.
Even a four-level increase, the most far-reaching of the options
proposed, would result in a guideline sentence of just three
vears for an offender with an extensive criminal history back-
ground; the_guideline sentence would be substantially less for an
offender with a limited criminal background. This enhancement
meets neither the five-year maximum sentence applicable to
defendants previously convicted of non-aggravated felonies nor
the fifteen—yeér maximum sentence applicable to defendants
previously convicted of aggravated felonies. |

Treating prior éggravated felony convictions by way of a
suggested departure is practically tantamount to ignoring the

statutory amendment establishing a fifteen-year penalty. Merely
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to sentence according to the guidance provided by the amended
statute in an ordinary case, a sentencing judge would ﬁave to
determiﬁe that the applicable guideline should be rejected. |
Appeals by defendants would be triggered by the Commission's

h S .
failure to implement a clearly delineated étatutory scheme. 1If
ever there wére a case’for incd:porating a factor into the
guideliﬁes; rather than relying on a judge's ability to depart
from them, the amendment of the reentry statute represents such a
case.

The Commission's amegdment states that the issue of an
appropriate enhancement for an aggravated felony could be deferred
until the Commission can analyze current practice data through
its case monitoring. The Department's response is that there is
no need for case monitoring data to implement this new statutory
scheme and that such data would be meaningless.beéause of the
failure of the guidelines to adéress ﬁhe relevant ¢ffense. Some
juagesvwill simply_impose the guideline senteﬁce aimed at reentry
after conviction for non—éggravated felonies even in the case of
aliens with prior aggravated felony convictions. As the
Commission knows, prosecutors cahnot compel a judgelto'depart
from the guidelines. The data will not prdvide reliable informa-
tion on the kinds of sentences judges would havé imposed had the

guideline addressed the offense of reentry by aliens deported

following conviction of an aggravatéd feloﬁy;



Emergency Amendment Authority

Before leaving the topic of implementing statutory amend-.
ments affecting penalties, I would urge the Commission to make .
appropriate use of its émergenoy amendment authority. It is
impé}ative_that statutory penalty amendments be given appropriate
effect through the séntencing guidelinos and that undue délay.not
result. If the Commission fails to use its emergency amendment
authority, many provisions of the Anti-Drug Abuse Act of 1988
which became effective last November will not be reflected in
amended guideline provisions until next November. Because the
Commission's emergency amendment power was granted by Congress on
a temporary 5asis and is due shortly to expire, we also recommend
that the Commission seek 1legislation. to méke this aothority

permanent insofar as it allows the Commission to respond to

statutory changes.

Escagé

There are several other guideline amendments that are
important to the Department. One of these is the guideline

relating to escape from custody, for which the Commission has

=

solicited comment. Guideline §2P1.1, Amendment 169. The guide-

liné‘currently calls for a reduction in the applicable offense

level if the defendant escaped from non-secure custody and

—

retﬁrned voluntarily within 96 hours. The Commission has asked

whether those who escape from non~secure custody but who do not
qualify for this reduction based on return within 96 hours should

receive a reduced sentence.



We believe that the reduction provided by the current

- guideline for escapees from non-secure custody who return within g;;74’

96 hours should not be expanded. Likewise and more importantly,

PSS——

we oppdse granting a reduced sentence to a defendant who escapes

T ] —
from non-secure custody and fails to return voluntarily at any

P ————

/jﬁg@,,.Such a reductiqn would mean that the defendant would
receive a benefit on the sole basis that the custody under which
he had been confined was non-secure. While an escape from
non-secure custody may present less disruption to the prison
system than an escape'from secure custody, the use of non-secure
custody could be séverely compromised by a reduced sanction for
escape. When a prisoner is in custody without significant
physical restraint, the threat of a meaningful sanction for
escape becomes the only bars theAcriminal justice system relies
upon‘to hold the prisoner. A reduction for escape from non-secure
custody without the defendant's voluntary return could result in
a sentencing range that Qould permit the imposition of probation
alone or probation withzintermittent confinemenﬁ. Such a sanc-
tion would not conétitute the kiﬁd of penalty that adequately
deters the offense of escape. |

Our concerns about authorizing a reduced sentence on the
basis of eséape from non-secure custody without voluntary return

are heightened by the broad definition of non-secure custody in

S—

the commentary to the escape guideline. The term is defined to

mean "custody with no significant physical‘restraint'(e.g., where
~a defendant walked away from a work detail outside the security

perimeter of an institution; where a defendant failed to return
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to any institution from a pass or unescorted furlough; or where
defendant escaped from an institution with no physical perimeter
' barrier.)" Under this expansive definition, a reduced sentence
for escape from non-secure custody withdut voluntafy»return would

N .
encompass a vast range of escapes.

The Commission has proposed a nhumber Qf\amendments in
relation té firearms offenses. Guidelines §§2K2.1-2K2.4,
Amendments 154-158. Given the dangerous level of violent crime
involving firearms in many of our ci£ies, it is imperative>that
the Commission establish tough sentences.for a variety of fire-
arms violations. Our review of the firearms amendments indicates
a number,of areas in which the guidelines need S£rengthening. I
shall mention just{a few but.urge thevCommission tb reexamine the
firearms guidelines and broposed amendments to'aséure that
sentences for these offehses reflect the need to protect the
public.

Congress has already.signaled that tougher sentences are'in
order for firearms violations by increasing in the Anti-Drug
Abuse Act of 1988 the sentences applicable té certain.offenses.
For éxample, a convicted felon who receives a firearm which
previously was shipped in interstate or fofeign commerce 1is nbw
subject to a maximum term of imprisonment of ten years, rather
than five as under prior law. 18 U.S.C. §924(af(2).- As I
indicated earlier, the Commission should respond to sﬁch a.

substantial penalty rise by providing a significantly increased
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guideline'sentence. However, the proposed amendment to-guideline
section 2K2.1 only inefeases_the base offense level by a modest
amount. Under the propesed amendment a defendant subject to the

. . N
highest criminal history category would still face a maximum

-

guideline sentence of only about three years. Even assuming all

abplicable enhancements in the proposed guideline apply (e.g.,
the weapon was'stoien), the maximum guideline sentence still
falls far short of the ten-year statutory makimum, We believe
that . the guideline sentence should approach the statutory maximum
for the worst offender who commits the offense in the most
aggravated manner.

Another problem with the proposed guideline amendment is
that, like the current guideline, it includes a substantial
reduction if the defehdent obtained or possessed,the firearm
eolely for lawful sporting purposes or collection. A sportipg or
collection purpose is simply not relevant to fifearms possession
by convicted felons and other persons in prohibited categories.
The felon-in-possession etatute is often the most effective means
of prosecuting persons involved in criminal activity; the need to

incapacitate such persons and to protect society from further

crimes they may commit is paramount.

The proposed guideline amendments also include a revision of

‘the guideline relating to unlawful trafficking in firearms.

Currently, the guideline increases the applicable offense level
according to a table based on the number of firearms involved in
the offense. The increase in the current table and in Optioh 1

of the guideline amendment is inadequate. We urge the Commission
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to.adopt a table which increases the offense leQel depending on
the number of firearms at least along the lines reflected in
Option 2 of the proposal but providing greater incremental
inCﬁ?ases for more than 50 firearms. We also believe thét larger
enhancements are needed if the trafficking offense ‘is subject to
a maximum penaity of more than five years, particularly if the
increased maximum is the result of a recent statutory amendment
indicating a congressional intent to defeat past sentencing

practice.

Robbery

The final area I shall address is robbery. The current

guideline provides extremely low sentences, and the Commission

—

has asked for comment on the need for an amendment. Guideline

§2B3.1, Amendment 50. We urge the Commission to provide a

substantial 1increase in the base offense level applicable to

e —p———————

robbery. As an indication of how low the current guideline is,
? » B
defense ‘counsel have readily admitted that they did not challenge

the constitutionality of the guidelines in robbery cases prior to

the Supreme Court's decision in Mistretta v. United States.  They

knew that their clients benefitted from the current guideline.
United States Attorney Joe B. Brown will'discuss.the robbéry
guideline in‘greater detail.

We appreciate the efforts of the Commission and its staff in
the past to allow us to work with you in developing senﬁencing

guidelines- The Department will be pleased to continue this
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working relationship and to provide assistance to the Commission

in its endeavor to submit amendments to the Congress by May 1.

P4
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.~ NACDL deeply appreciates +the Sentencing gCommissionls,:“mﬁm:a
*iexpressed receptiveness to public comment -not. just .on. . the: .. .. ..

" currently pending package of proposed amendments, but on all..

Mr. Chairman and members - of the Commission, my name . is

Benson Weintraub, and I am pleased to appear here today to offer

"comments on the pending proposed guidelihe amendments on behalf

of the 15,000 members of the National Association of Criminalg;;_m_f

Defense Lawyers and its state and local affiliates. I am a

partner in the Miami law firm of Sonnett Sale & Kuehne, where my

‘practice is limited to Guideline sentencing, direct appeals and. : -
habeas corpus 1litigation. I serve Vas»uvice—Chair of . the-
Association's Sentencing Committee, and represented ‘NACDL'vas;;“”y,_“

amicus in Mistretta and dozens of lower court cases regarding:the ... . =

consitutionality of the guidelines.

‘aspects of the sentencing guidelines. -We wish to take-advantage . ... -

~of this openness"to urge that, before specifiC-amendments to the... -iavash.

"~ .guidelines are considered or acted upon - by: the ‘Commission, .. - -

- careful scrutiny and attention be given to the pfocessAby which.. -

"amendments are developed,-and the precedent which is thus set for

the develpoment of future amendments.

The initial guideline -package developed by the Commission in -

fespohse to the congressional mandate of the Sentencing Reform

Act of 1984 was the product of an extraordinarily thorough

.deliberative. process, according to Commission statements in the.

' - i o
guideline commentary and. supplementary report, based upon an




exhaustive empirical review of existing sentencing practices.

Clearly, the guidelines drew > much of their force and

" justification from the Commission's wide-ranging examination of

nearly 100,000 convictions and a sample of 10,500 presentence

investigations. | |
It is precisely this-intense level of scrutiny that Congress

hoped for when