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") . PROCEEDTINGS 3
|
_ 10:03 a.m.
( |
‘ CHAIRMAN WILKINS: I call this public hearing to ‘
order. I want to welcome everyone here on this our second

day in a series of public hearings that we have been holding,
concentrating yesterday and today on the January publication

of proposed sentencing guidelines.

We are delighted to have with us as our first
witness Professor Stephen J. Schulhofer. Professor Schulhofer

is a member of the faculty at the University of Chicago Law
School. We are delighted to have you with us.

( MR. SCHULHOFER: Thank you very much, Mr. Chairman.
. I appreciate having the opportunity to comment on these
guidelines. The revised draft is a very substantial improvement
over the September draft. I think over all the new structure
is quite workable.

The details still need a great deal of attention.

I find many problems of inconsistency, problems of poor
drafting permeating sections of the new guidelines. There
also appear to be a good number of substantive judgments that

haven’'t yet been given daequate thought. Rather than trying

(
‘ to run down isolated details, I want to focus on a few of the
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broader policy issues that I think have some general sig-
nificance.

First of all is the question of how much discretion
should be left to the sentencing judge. The September draft
was much too rigid, and I think there is a danger that the
present draft may go too far in the opposite direction. This
is a very important issue because once the guidelines go into
effect, parole release discretion will no longer be available
to mitigate the effects of aberrant decisions by sentencing
judges. So discretion under the quidelines, even though it
appears to be narrower than discretion under current law,
could still prove to generate even greater disparities.

Now, on the other hand, I don‘t recommend returning
to the inflexibility of the September draft. The problem
here is one of trying to see how to strike the appropriate
balance. One of the areas that is appropriate for some find
tuning is the statement of base offense levels as ranges.
That leads to wide variations in the authorized sentence.

Commissioner Robinson has raised the question in
his dissent whether the existence of those wide spreads
violates Section 994(b)(2) of the statute which imposes a 25

percent limitation on the authorized variation. My view is
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that some variation is appropriate, and if there is doubt
about its propriety under the statute, the appropriate course
would be for the Commission to seek a statutory amendment
that would confirm that the judge can select among several
offense levels.

Taking the statute as it is without any amendment,
it can be interpreted to permit variations exceeding 25
percent, but only if three conditions are satisfied. First
of all, the Commission must be able to show that present
knowledge is imadeguate to support a narrower category.
Secondly, the ;ange that the Commission does authorize has to
be as narrow as available knowledge would permit. And
thirdly, the Commission has to identify concrete criteria to
guide the judge in making his selection within the range.

. Now, the guideline ranges authorized in chapter 2,
as you go through them, I think a number of them would meet
these three criteria which I think are essential to justifying
departures beyond 25 percent--or ranges exceeding 25 percent.
Some of the provisions meet that requirement, but I find
numerous provisions in chapter 2 that seem doubtful.

| For example, there are provisions that authorize

the judge to choose and offense level, say between level
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‘ o seven and level ten without giving any criteria at all to
guide his decision. That, I think, is clearly not permitted
‘ by the statute.

Secondly, there are kinds of provisions which tell
the judge to choose between level seven and level ten,
depending on the circumstances of the offense. That, I
think, doesn’t really amount to any test at all and it would

also be vulnerable under the statute.

Thirdly, there are areas where the range that is v
authorized is really much too wide. One that comes immediatel;
to mind is the bribery provisions, sections C211 and 212, |
( which authorize the sentencing judge to pick any level
between 11 and 23. That is simply much wider than really can
be justified by lack of available knowledge or material
accessible to the Commission.

So I think in all of those areas the ranges have to
be narrowed and the criteria have to be identified more
specifically in order to legitimate what would otherwise
appear to be a violation of this 25 percent limit. Now, the
range authorized obviously doesn’t have to capture every

conceivable case. Under this statutory scheme you can set a

. narrow range and for the exceptional case the judge remains
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free to depart from your guideline.

Now, another area that is of some importance here
are the Departures and Adjustments section. There are
several pervasive problems there. One, if you look at
provisions for departures, they provide various kinds of
language telling the judge what to do. Some suggest the
judge should increase, others suggest that the judge decrease

the offense level. For example, section Y217 tells the judge

that he must reduce the offense level under certain circumstan

ces.

Now, what happens if the circumstances specified
there are present and the judge says he is going to stay
within the range of the offense level identified in chapter?
That is, he is not going to reduce the offense level. Is his
decision then within the guideline? That is, for purposes of
appellate review, is his decision within the guideline or is
it a departure from the guideline because he didn’t reduce
it? Which is what you told him to do. Both interpretations
are possible and I think there is just an example of an area
where some tighter draftsmanship is really essential to avoid
a chaotic situation when these cases get to be appealed.

Now, the Commission requested comment on the

L
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question of whether it is preferable to rely on the Departures
approach or the Adjustments approach. Departures are
essentially discretionary. They are open-ended, and they are
appealable on the merits. Adjustments would be mandatory.
They would be narrow and specific. And they would not
normally be open to any significant appellant review.

In principle it is clear that the adjustment
approach is the preferable. Adjustments structure discretion.
They structure it in the first instance in the hands of the
sentencing judge, and they minimize the burden on the
appellate courts. The problem is whether the Commission is
in a position to determine the relevance of these factors
with enough specificity to approach them in terms of the
specific adjustments. I am a bit pessimistic on that score.

Taking one of these as an example, section Y228
deals with coercion and duress. Now, I suggested a possibilit}
here, a case to think about how this section would work.
Suppose a smuggler carries 300 grams of cocaine into the
country and he proves that he did that because there was a
very seriously threat of bodily injury to one of his children.
Applying section Y228, the first question is whether the

threatened injury outweighs the harm of the offense that he
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. committed, which is smuggling a very substantial amount of
hard drugs into the country.

. How do you determine whether physical injury
outweighs the harm of an offense like that? The harms are
incommensurable and it seems to me that the problem of trying
to compare them is inescapable under this section because it
is dealing by definition--it is comparing threats of physical
injury on the one hand to non-violent offenses on the other.

COMMISSIONER BREYER: Mr. Schulhofer, may I
interrupt you for just a second. I read that section, which
was brought over as an example of fine tuning--which I think
is a bad example of fine tuning. But if I am right, A, B,
and D in that thing would be complete defenses if they are
borne out.

MR. SCHULHOFER: That is right. I will come to
that too. But I don’t think that is a defense of the
guidelines the way you have written.

COMMISSIONER BREYER: No. To the contrary, it is a
complete criticism.

MR. SCHULHOFER: Yes.

( COMMISSIONER BREYER: That section is no good. I

. agree.
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MR. SCHULHOFER: As it stands. I take it that
maybe you have heard this ad nauseam yesterday, but I cited
in my written statement a number of cases--long standing
principles--that make clear that under any of the subtle
refinements that you have suggested the defendant has a
complete defense under federal law.

The broader point that was suggested to me by
looking at that section was how much the draftsmanship is out
of sync with current principles on points that aren’'t really
obscure and it is really in that area that I am thinking
about this in terms of whether it is appropriate to try to
deal with these probiems as adjustments.

One approach would be to collate all of your
comments, fix all of the glitches, and try to iron things
out. The problem is whether there is time available to do
the job that is necessary, and it seems to me that it may be
that four weeks is not enough to do the job.

It is from that perspective that I would suggest
even though in principle adjustments is the right way to go,
that the Commission needs to be very cognizant of the problem
of making mistakes and needs to be diffident so that unless

it is confidant that it has fully absorbed the issues, it
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. . then becomes preferable to stick to departures for the time
being and tighten things up over the long run.

. A third area is the problem of consecutive sentencin
which, as I am sure everyone is aware, is an extremely tough
nut to crack. The guidelines tell the judge to decide on the
baéis of the statutory purposes of sentencing. I don’t find
that very helpful, and I think it is also going to create
problems for the appellate courts in trying to decide when a
judge does impose consecutive sentences, whether that was
compliance with the statute and the guidelines. I think
substantial tightening of the consecutive sentencing is not
é easy but it is possible, and I have suggested some avenues of
approach in my statement.

Now, I want to look at plea agreements. The basic
framework adopted by the Commission is quite sound. I think
the section on ethical standards for plea agreements presents
a very major contribution to truth in sentencing and to
certainty in sentencing.

I am concerned that the drafting in some of its
details seems to fudge substantive questions at several
crucial points. For example, some of the sections tell the

. judge to make an independent determination about the propriety
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of the agreement. Others don’t say that the determination
should be independent.

Now, did the Commission intend a difference in
substance there in using the emphasis on independence
sometimes but not other times. It might seem unnecessary to
teli federal judges to be independent, but the problem here
is that in the context of plea agreements, the practice is
precisely for the judges not to be independent, to defer
heavily to prosecutors, and in fact there is some case law
that requires the judges to defer to decisions of prosecutors,
particularly on charge reductionwagreements.

So I think if the Commission wants the judges to be
independent, as I hope it does, it has to say so explicitly,
either by using a word like independence in all the sections,
or what I think would be more appropriate and more accurate,
instead of using independence, which has the wrong connotation
I think you should say that the judge should make a determina-
tion de novo about the propriety of the plea agreement.

Secondly, the guidelines tell the judges to approve
departures from the sentencing range only if a reason exists.
Now, telling the judges to do something only for a reason is

a little bit like telling them to be independent. Either it
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is superfluous or it is not communicating the thought that
was intended.

As I read it, the guidelines have recognized that
some substantive limitations are appropriate. The problem
now is the Commission has to be a bit more specific about
what those substantive limitations afe. For example, is it a
reason for departing from the guidelines that the defendant
and the government have agreed on a plea, that in itself a
reason? Is it a reason to depart that there are problems of
proof in the case? 1Is it a reason to depart that the trial
will be expensive?

All of those are possible reasons and it is
critical that the Commission be clear about what constitutes
a reason. I think other vague terms in the guilty plea
section need to be tightened. And thirdly, I think it is
important that the Commission provide commentary for this
section. These are provision that the federal judges will be
using in 80 to 90 percent of their cases, and as they stand
these provisions represent--or I think were intended to
represent--a substantial change from current practice. So it
is very important to explain to the judges concisely, but to

explain to them what these provisions mean and what their
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animating purposes are.

Now, another problem that needs to be addressed has
to do with the severity levels in the guidelines. Some of
the severity levels struck me as possibly too lenient, but I
think one cannot really comment on that helpfully without
having the data which the Commission has not made available
for outside comment.

Secondly, the prison impact study is of crucial
importance here. Given the amount of discretion that the
revised draft leaves to the judges, the conclusions of the
prison impact study will be extremely sensitive to the
assumptions made about how judges will exercise that discretio
So again, it is important that that prison impact study be
carried out with at least three or four sets of alternative
assumptions and that results be generated under different
assumptions about how that might work.

With respect to some of the specific severity
levels, for a first degree murder the Commission provides a
mandatory sentence of life imprisonment with no parole. The
comments suggest that the Commission thought that result was
required by statute. That, to me, reflects a misreading of

the provisions that are applicable here.
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. N Under the statute the Commission has discretion to
specify any term of years for first degree murder, and in my
. view life imprisonment without parole for every first degree
murder is not appropriate in every case, particularly for firsi
offenders. So that provision should be adjusted.

Now, I &ant to focus for a minute on section 994(j)

which provides that the Commission shall insure that the

guidelines reflect the appropriateness of imposing a sentence

other than imprisonment in cases in which the defendant is a
first offender who has not been convicted of a crime of |

violence or an otherwise serious offense.

Now, going through the guidelines, there isn’t a ?
single offense anywhere in the guidelines for which the draft
expresses a preference for non-incarceration. At most, the

draft authorizes non-incarceration as an option together with

imprisonment for non-serious cases. There is a serious
question about whether that approach--this option concept-- ;
complies with section 994(j). ;
The thrust of 994(j) is to emphasize that the
appropriate sentence is something other than incarceration.
Another way to see that, I think, is if you turn to the

second clause of 994(j), that says that the Commission should
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show the general appropriateness of imposing a term of
imprisonment on a person convicted of a crime of violence
that results in serious injury.

Now, I don’'t think Congress had in mind there that
the Commission would just make imprisonment an option for
those serious cases, together with probation. Congress there
wanted to be sure that imprisonment was the appropriate
sentence. And I think the Commission has complied with that
mandate very thoroughly in the guidelines. But there isn’t
comparable compliance of 994(j) because there aren’t any
offenses for which non-incarceration is indicated as the
preferable sentence.

So the first step here would be to take the lowest
offense levels and provide that imprisonment is not an
authorized guideline option. Now, the judge could still
depart from the guideline in an exceptional case.

Secondly, looking at levels seven to ten in the
guidelines. At these levels imprisonment can be converted
into less costly alternatives. I think that is a very
important concept. It is a very sound concept. There may be
a question of whether that is going to be workable on a

national basis. In some of our smaller or less urbanized
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federal districts it is not clear that these conversion
options, such as community confinement or home detention
could be utilized on a cost effective basis.

In that event I think imprisonment should not

become mandatory simply because one of these conversion

options is unavailable locally. So judges need some flexibili

to cope with that problem.

Thirdly, looking at level 10, probation still

remains an option, but when you move to level 11, imprisonment:

is mandatory for a minimum of eight months. Now, that
represents a radical discontinuity which is undesirable in
principle, and I think what it is going to mean in practice
is tremendous pressure to manipulate the facts, manipulate
the circumstances, in order to force the offense from level
11 below.

And I think truth in sentencing is going to be a
major casualty there. The solution is to have a transition
approach for levels 11 through 13 authorizing conversion of
some part of the sentence to one of these less costly
alternatives. And I have given some formulas for doing that.

The last point I would make has to do with looking

at level 11. At this point imprisonment becomes mandatory,
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even for first offenders. And that is perfectly appropriate
providing we are talking about offenses that are serious.
Section 994(j), again, requires that any offense at level 11
or above be a serious offense. The grading of many of the
non-violent offenses in the draft seems not to have given
enough emphasis to that requirement.

I have given a number of examples in my statement.

I will just mention one or two. If the offender has sold a
single stolen automobile with an altered VIN, that'’s at level
13, means mandatory minimum sentence of 12 months. If the
offender has offered a gratuity to a District of Columbia
police officer to fix a parking ticket one time that is level
11, which is a minimum eight months in prison.

If a home owner copies 65 videotapes within a six-
month period--that is about two per week--that offense is
graded at level 16, and it carries a mandatory minimum
sentence of 21 months in prison. I was glad when I read that
that I don’t own a VCR.

There are lots of other examples of that in the
guidelines. I think the grading of these offenses for first
offenders is much more severe than necessary and more costly

for society in situations where a very heavy fine would
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really do the job amply.

I have mentioned some other examples in my statement|

I won't impose further on your time, but I appreciate very
much the opportunity to be here this morning. Thank you.
CHAIRMAN WILKINS: Thank you, professor, and thank
you for the very thoughtful written submission which I am
sure will prove very helpful to the Commission. Let me see

if there are any questions. Commissioner Block.

COMMISSIONER BLOCK: Professor Schulhofer, I wanted

to assure that I cheer the prison impact study and we intend
to use at least several scenarios in calculating the impact
and your observation is well taken that given the amount of
difficulty in predicting what exactly the impact will be in
some cases, that it will be necessary to get several scenarios

I wanted to come back, however, to your comment
about the conditions under which the 25 percent limit might
be lifted. As I understand it, you gave three conditions,
and that is, where present knowledge was inadequate, and then
use as narrow a range as possible, and then use concrete
criteria in that narrow range.

I was looking for a little guidance there. What do

you mean by "when present knowledge is inadequate?" I mean,
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how would we translate that? We each have our own translationl

MR. SCHULHOFER: What that means to me is that by
examining the data that is available to you, the statistical
patterns, the probation reports, and so on, you find a wide
range of sentencing in existing practice and you find an
inability to extract the criteria--the factors--that seem to
determine why some judges have been or why some judges should
be sentencing sometimes to six months and sometimes to 21
months, an inability to articulate that.

That might be the case for an offense that is very
rarely prosecuted and can arise under a wide variety of
circumstances. It wouldn’t be the case, for example, with
bribery where the statute is defined in terms that prohibit,
for example, giving gratuities to a District of Columbia
police officer and to a member of Congress. I think it is
relatively easy for the Commission to identify, for example,
the level of authority of the official being approached and
something obviously important in the grading of that offense.

COMMISSIONER BLOCK: So you don‘t look at that as a
sufficient condition for using range, it is just a necessary
condition?

MR. SCHULHOFER: Yes. Right.

|

‘
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CHAIRMAN WILKINS: Mr. Robinson.

COMMISSIONER ROBINSON: First I want to second the !
Chairman’s thanks. As usual, your comments are very, very
thoughtful. You have in your past testimony showed a special i
insight, I thought, on the plea agreemeq} problem. And
because I really don’t have that fixed in my own mind, I i
thought I might just ask you something about that, and a few
questions.

One, how will that work? What are the dynamics in
practice going to be of the provisions we have here? And
then second, which is a more specific question, and it goes
to, really, A413, which is a provision you spoke of favorably,;
if we have--if, in fact--our sentence bargaining, this may be
not an issue. Because in application of the guidelines the
judge can depart from the guidelines and so on, although we
know that many federal judges will resist sentence bargaining.;

So you may--depending, we don’t know--but you may
well have many instances where the application of the
guidelines will really depend on this statement of facts
under A413. And as I say, you spoke of it favorably. And I
guess I have two specific questions. ?

One is, is it realistic to think that plea agreements
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really will set forth all relevant facts, so on and so on,
not admit any material facts, so on, not contain, so on?
First, is that really realistic? Are we asking something
which we know ahead of time simply cannot and certainly will
not be done.

And second, let’s assume just for the sake of
argument that it is not going to be done, that in a typical
plea agreement case that is not a sentence bargain, that is
really--the pressure, my guess is, will be to bargain over
the factual statement upon which the guidelines will apply
and that will be the nature of the formulation.

Isn‘t the appropriate standard, isn’t what we
should be telling these parties, come to an agreement of
facts, but the standard of what facts to include or not
include isn’t a function of your own ethics or your own
morality. I’'m just not sure what guidance that gives the
parties. 1Isn’t the appropriate standard to the parties
something like, how strong is your case on this fact or that
fact? Isn‘t that a more realistic system, (A), and isn’t
that more of what we want, (B).

MR. SCHULHOFER: I don’‘t think the provision as it

stands is unrealistic at all. The government would have
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investigated the case very thoroughly by the time that it
gets to indictment. And nearly all of the relevant facts and
circumstances for purposes of sentencing will already be
available to the government in its file.

The defense has an obvious incentive to investigate
and bring out mitigating factors. I don’t have any reason to
think that defense would forego that route. Thirdly, you
have the probation officer’s presentence report. I made the
comment in my statement that I think it is undesirable to
leave the judge discretion whether to defer sentencing
pending receipt of the presentence report. Except for minor
cases the judge should have the probation service report
before him before he makes a final decision whether to accept
or reject a plea.

I don’t think it is realistic. I don’t say that
this will be--

COMMISSIONER MACKINNON: You don’t think it is
unrealistic.

MR. SCHULHOFER: Thank you, Judge, yes. I'm sorry
that I mis-spoke. I don‘t think it is unrealistic at all.
There will, of course, be instances of noncompliance. We

have statute against bribery in this country and we know that
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it goes on. But the idea here is to say what the norm is and
there is no reason to expect that you wouldn’t have, by and
large, very substantial compliance with this section.

Secondly, I think it is desirable. I don’t think
it is appropriate to take the approach that you were suggestin
for this reason. When you tell the parties to come to an
agreement about what the facts are you are really telling
them to come to an agreement about what sentence they want.
And they will then pick the fact that is necessary to
generate the right sentence.

Now, it might be possible in a world of full
information, no transactions costs and no conflicts of
interest, it might be possible to produce sufficient and just
results in a situation like that. But on the planet earth
those assumptions aren’t satisfied, and I think Congress
recognized that, because the statute requires the Commission
to have guidelines so that the sentencing decision remains in
judicial hands.

The effect of the approach that you are suggesting,
or at least hypothetically trying to work through, the effect
of that approach would be to transfer the sentencing decision

to the parties. And that is precisely what Congress wanted
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to stop.

COMMISSIONER ROBINSON: Well, let me make sure we
understand. My point goes to plea agreement cases and the
nature of the plea agreement statement of facts as called for
under 413. The notion of hiding facts from the judge--the
notion of, for example, not having an absolutely complete
probation report, of course, I would disagree with.

The question is, if under A413 in a plea agreement
you are asking the parties to come to some sort of statement,
essentially you are saying you think we should foreclose the
possibility of a prosecutor saying, all right, here is a
fact, I don’t know whether I could prove it at trial or not,
and in consideration for your plea I will, in a sense, give
you a break on all of these questionable facts. That is
something that you think we should let prosecutors do?

MR. SCHULHOFER: I don’t think we should under any
circumstances allow the prosecutor to keep relevant circumstan
ces from the court. What he can say is, here’s a fact but we
are not sure we can prove it. Whatever the doubts are,
whatever the ambiguities are should be placed before the
judge. Then the judge can decide whether it is appropriate

to depart from the guidelines.
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COMMISSIONER ROBINSON: So if defense counsel says
look, you know full well that there is not way you could
prove that fact at trial, I will plead as long as we both
agree you won’'t mention it, that’s something we should not
let happen?

MR. SCHULHOFER: That’s right.

COMMISSIONER ROBINSON: This is my first question.
Would you describe how you see the process as working. How
will the process--the plea agreements and sentence bargaining
process--work under these provisions?

MR. SCHULHOFER: 1It’'s fairly common now, at least
in most large federal districts, that plea agreements are
reduced to writing and negotiated in some detail. As I see
the process, those agreements would now have an additional
section that would set forth the relevant facts and circumstan
ces.

It would then be presented to the judge and it
would be for the judge to decide the relevance of the
circumstances disclosed for sentencing purposes. It wouldn’t
be up to the parties to decide,. we don’t think this should be
relevant, therefore we are not going to let it come before

the judge at all.
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. COMMISSIONER ROBINSON: I understand the procedures.
I'm asking you the sort of harder question. You may not be
. able to answer. I'm asking you to speculate about, given
these procedures as set out, how much actual plea agreement
will we get, what will be the real world motivation for it,
how much sentencing bargaining will we get? I’'m asking you a
question that none of us know the answer to for sure, but you
have some special expertise, really, in the area and maybe
your speculation is better than ours.

MR. SCHULHOFER: Well, it’s a large an important
question. I hesitate to speculate at great length in a
‘ context like this. First of all I think the question is,
what guilty plea rate do you expect to emerge? I expect the
guilty plea rate to be essentially unaffected. But that’s
partly dependent on assumptions about how some of the
ambiguities I mentioned are resolved.

In general, I think the system adapts very quickly
to things like this and we will find a way to generate the
results in terms of plea rates that have existed before. 1In
terms of its effect on sentences, I think that is a crucial
area and I think that the way this will work will be to

‘ substantially reduce variance and generate a much greater
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degree of predictability and a much greater degree of
uniformity in guilty plea sentencing. That’s the overriding
objective and I think this will accomplish it.

COMMISSIONER ROBINSON: Why will the guilty plea
rate stay the same? I mean, now we know exactly why people
plead, because they get some very significant discount in
charge bargaining. Where does the motivation come under this
system where we have a full statement of all the facts that
goes to the judge and then he has an obligation to--unless
there is actually a sentence agreement--he has an obligation
to apply the guidelines on that full statement of facts.

MR. SCHULHOFER: Well, I think first of all it’'s
going to come from the provision on the acceptance of
responsibility. I know that that’s not a mandatory reduc-
tion, but most federal defendants don’t have a great deal of
bargaining leverage and they are going to pin their hopes on
that, and the prospect of getting a reduction there will be
the only hope that they have that will be enough, and they
will plead guilty.

There will be some cases where there may be
substantial doubts about factual guilt, substantial prospects

for acquittal, where the defendant will say, I'm not intereste
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in that, I'm going to go to trial. That might happen.

The guilty plea rate might drop if it is true that
we have lots of defendants with substantial prospects for
acquittal who are taking bargains today. If that is true
there may be some rise in the rate of cases going to trial.

I would think it is appropriate for those cases to be tried.
I hope that that isn’t true in our federal system today. But
if it is true, some of those cases will go to trial, and that
also would be an improvement.

COMMISSIONER ROBINSON: Thank you very much.

CHAIRMAN WILKINS: Any other questions? Stephen

COMMISSIONER BREYER: Yes, Judge. The consecutive/-
concurrent problem is a pretty big problem, and you have said
things that both suggest we should have greater specificity.
But if we do have greater specificity it becomes awfully
complex. And if we don’'t have greater specificity then your
criticism that maybe there’s too much discretion will apply.

And so, what I want to know is how--I mean, I'1ll
give you a concrete example. A defendant on three separate
occasions sells heroin. On one occasion 10 grams, on another
occasion 50 grams, and on another occasion 150 grams. He is

charged in three counts. He is convicted of all three.
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Very well. The present rule, as the guidelines now
state it, the sentencing judge will ignore the 30 and 10
grams and will sentence on the basis of 150 grams, period. I
take it that that is also the rule in Minnesota; is that rightp

MR. SCHULHOFER: I’'m not sure about the rule in
Minnesota.

COMMISSIONER BREYER: Well, most of the states that
I have looked at the guidelines for, and that’s true as well
in D.C. The recent D.C. guidelines say that sentences are
concurrent, unless there is some special thing, and sometimes
there is.

And I take it the reason they have come to that is
not that that is desirable, but they haven’t been able to
figure out something better. So what do you suggest that we
do? Of course, I’'ll tell you another bad thing about the
present system. The prosecutor, by juggling the counts,
could create a single offense involving 150, 180, or maybe
190. And so that’s another problem.

What do you suggest? Do you want us to say, take
all of the heroin in every count, or in every overt act
mentioned in the indictment if the conviction was for a

conspiracy, and add? And then, what do we do if in fact one
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of the counts involved heroin but another PCP? And what do
we do if in fact one was PCP, one was heroin, then there was
some marijuana, and a few pep pills?

Now, do you want us to draw up several tables of
conversion? And now what do you do if in fact in one of the
counts it wasn’t even drugs, it was some other thing involving
money? Do you want us to add the money? Do you add the
money to the heroin? I mean, what do you say, do you want to
add the money to the heroin to somebody destroying a vase
worth $15,000?

You will both say--and you reflect both--if we say
no, it is just too complicated, then we will be criticized
for allowing enormous disparity within the system. If we say
yes and draw up tables and conversions and rules, either they
will be complex or not, and if they aren’t complex we will be
accused of being arbitrary, and if they are complex we will
be told it is unworkable.

All right. So now all of that is encapsulated in
your two paragraphs here. What you say is, the Commission
needs to be much more specific. Fine. How?

MR. SCHULHOFER: Well, how much time do I have to

answer?
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COMMISSIONER BREYER: Well, you could write it all

down. I would like about--

MR. SCHULHOFER: Okay. I agree--I think the

fundamental point you have made and which I agree wholehearted

with is that whatever you do you are going to get criticized.
That goes with the territory. There is no way around it.

With respect to this problem, I think one solution
is, the adding approach that you have suggested is precisely
what you have done with respect to theft and fraud. You add
together the amounts. The same thing with respect to income
tax evasion, insider trading, and so on.

COMMISSIONER BREYER: But it doesn’t say here add
together the amounts in separate counts, or does it.

MR. SCHULHOFER: Yes, they do.

COMMISSIONER BREYER: You think add the separate
counts?

MR. SCHULHOFER: For financial transactions? 1I'm
speaking now of fraud, theft, and taxes. I believe it does,
and I believe that is appropriate. I would hesitate to do
that with respect to drugs only because the statute contains
rigid mandatory requirements that turn on the amount of the

drugs involved. So there is a complexity there.
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But in principle, apart from that statutory
constraint, an additive approach would be appropriate.

COMMISSIONER BREYER: What would you do with
statutory--

MR. SCHULHOFER: I'm sorry. Do you want me
address the drugs?

COMMISSIONER BREYER: If you want.

MR. SCHULHOFER: In particular, I think the
appropriate thing there--and in suggesting this I know
can be criticized too--the appropriate approach, it wou
generally a preference for concurrent sentences, period

exceptions.

Now, what it means to say no exceptions is that the

judge can depart from it for a stated reason subject to
appellate review, so that you don’t have to try to imag
every case where it would be appropriate to have consec
sentences. All the guidelines have to say is concurren
sentences. And if it is an atypical case you explain t
why .

Now, the draft, as I read it, doesn’t take th
approach. The draft says the judge must impose consecu

sentences if it is necessary to satisfy the statutory
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purposes of sentencing.

Let me find the page and you can help me. I think
it is--is it 190-something?

COMMISSIONER BREYER: It is 192.

MR. SCHULHOFER: Okay: "Concurrent sentences shall
not be imposed in the following cases--." And (B) is: multip
counts of an indictment, if concurrent sentences, would not
adequately serve the statutory purposes of sentencing."

So if the judge says, I don’t think this is going
to adequately serve the statutory purposes of sentencing, by
making that finding he has required himself to impose
consecutive sentencing.

COMMISSIONER BREYER: I think that sounds sort of
permissive. I read it as permissive.

MR. SCHULHOFER: Well, this is an area where it
could be better drafted. It should be stated in such terms
to say that if the judge is really persuaded that concurrent
sentences are inadequate to satisfy the statutory purposes
then he can depart from the guidelines. But then he has to
be sure of his ground and we can develop a case law for that
as time goes on.

I don’'t have the answer here, but I think we can

i
i
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set up a structure that would permit an answer to be generated
and my concern is that the present structure wouldn’'t do that.

CHAIRMAN WILKINS: Of course, the problem is that
if we’'ve got separate bank robberies and we use the concurrent
the second and third bank robberies are, in effect a free
ride. At least there is a perception of that, and we don’'t
want to create that.

But we don’t want to give three consecutive
sentences of 20 years a piece for 60 years for three bank
robberies, because that would be unreasonable. And so
therein lies the problem. We want to somehow capture in the
first sentence reflecting the seriousness of the second and
third offense and put that in all one sentence that we impose
on the first count. That is what we are trying to achieve
and I think that is where you are going as well.

- MR. SCHULHOFER: Yes, that’'s how I would want to
achieve it. I don’t think that there would be a free ride in
the sense--first of all, if amounts of money are involved you
can add the amounts of money. 1In fact, I think the present
guidelines require it.

Secondly, the fact that there are multiple sentences

puts the defendant in jeopardy of a guideline departure. And
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if someone is trying to work out this problem rationally they
will know that it is not a free ride.

Thirdly, it may be--I would have to work through
the criminal history computation, but it may be that the
existence of three of four bank robberies would affect the
computation of the criminal history score. There are a
number of possibilities here.

CHAIRMAN WILKINS: That’s one possibility.
Questions? George.

COMMISSIONER MACKINNON: I think you have been as
helpful to us as any witness we have had during our hearings.
I mean, not today, but in your prior appearances.

MR. SCHULHOFER: Thank you, Judge.

COMMISSIONER MACKINNON: You suggested some change
in the word "independent" and you wanted to substitute "de
novo". De novo from what? This is the first review.

MR. SCHULHOFER: Well, it would be the parties--
perhaps de novo is not an ideal word. I was concerned that
independent doesn’t quite convey the meaning either, because
a judgg is independent. But what has happened here is that
the parties--the prosecutor and the defense counsel--have

determined that there is reason to depart from the guidelines
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there is reason and he should do it from scratch, without
giving any weight to the fact that they think that that’s the
appropriate disposition.

COMMISSIONER MACKINNON: Well, of course, he ought
to weigh their evaluation to the extent that he finds it to
be reasonable.

MR. SCHULHOFER: I would want him to weigh the
reasons that they give on the merits, but the mere fact that
they had reached the decision shouldn’t in itself be a reason
for deference. What we are running up against is case law--
case law in the period before guidelines existed, obviously,
which said that in that context the judge was required to
defer to the prosecutor’s decision.

I'm thinking, for example, of the United States
against Amadown in the D.C. Circuit. Those decisions require
the judge to set--

COMMISSIONER MACKINNON: Don’t rely on that too
much. But go ahead.

MR. SCHULHOFER: Well, I've already written that I
thought the Amadown decision was incorrect, even under prior

law. But it certainly would be inappropriate and contrary to
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Congressional intent under these guidelines. But we are
dealing with habits of doing business among the judiciary and
among, particularly, practitioners, which Amadown reflects.
And that is that the judge shouldn’t reject the parties
decision unless he has extraordinary reasons. And I think
what the Commission wants to say is that that process should
be turned around, and the judge who should essentially make
the decision de novo;

COMMISSIONER MACKINNON: Of course, the prosecutor
does have jurisdiction and prosecutorial decision making
authority. But of course, when you come on to a plea
agreement, you are a little passed that initial stage.

MR. SCHULHOFER: Absolutely. There is nothing to
stop the prosecutor from dismissing counts under Rule 46, I
believe, without any contingency. But as soon as he is
saying, I'm going to dismiss the count onl& if there is a
conviction--only if there is a guilty plea--then he is
implicating the authority of the court. And he shéuld not
have the right to do that without the judge passing on its
propriety.

COMMISSIONER MACKINNON: Now, you said that this

draft on plea agreements changed the current practice. 1In
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. . what respect?
MR. SCHULHOFER: First of all it requires complete
. disclosure of the circumstances.

COMMISSIONER MACKINNON: Well, I know. But I'm
talking about practice. They generally do that, don’t they?

MR. SCHULHOFER: It’s not my impression that they
do disclose to the judge all of the circumstances. I think
current practice is probably more like what Commissioner
Robinson described.

COMMISSIONER MACKINNON: Well, some people indicated
in our hearings that those things happen sometimes, but I
( didn't take it that it was the general practice to withhold
facts from the judge about a gun, if there was a gun, or any
other material fact.

MR. SCHULHOFER: Well, we may be trying to decide
whether the glass is half full or half empty. But I think
there has certainly been--it hasn’t been a uniform practice
and there hasn’t been a clear sense that it was improper to
withhold facts from the judge.

COMMISSIONER MACKINNON: You don’t think so?

MR. SCHULHOFER: I don’t think so. It depends on

. the circumstances. Some things would be inappropriate but
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not everything. The prosecutor can withhold counts or
dismiss counts. That’s the clearest example. The prosecutor
can drop a charge.

COMMISSIONER MACKINNON: Yes, but he can’'t walk
before a judge and say this is the case when it isn’t?

MR. SCHULHOFER: That’s right. He certainly cannot
misrepresent the facts.

COMMISSIONER MACKINNON: You were talking about the
level seven to ten and the practice in rural communities and
the inability for some of these things to work in rural
communities. Of course, they can use local jails.

MR. SCHULHOFER: If we are talking about intermittent
confinement--

COMMISSIONER MACKINNON: That'’s what I meant.

MR. SCHULHOFER: --nights and weekends, they can
work out a contractual arrangement subject to the approval of
the locality. Although it is less true in rural areas, local
jails tend to be pretty well overstuffed and the local
authorities may or may not agree to take federal prisoners.

The other problem is that the judge might think the
appropriate solution was home detention or community confine-

ment, which, as I understand the term "community confinement"
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. as used here to refer to a treatment program of some sort.
That may not be available in Montana or in other federal
‘ districts around the country.

I'm not an expert in this area, but reading the
draft I wondered whether the Commission had taken a close
look at the availability of programs like this in the less
heavily populated federal districts.

COMMISSIONER MACKINNON: Well, I have mentioned it
occasionally.

MR. SCHULHOFER: I beg your pardon.

COMMISSIONER MACKINNON: I say I have mentioned it
( occasionally. What do you think the proper punishment ought
to be for copying videotapes?

MR. SCHULHOFER: I think the statute authorizes a
fine of up to $250,000 and I think that somewhere between--~
I'm not sure I would be willing to say how close to the
statutory maximum it should be, but I don‘t see why a fine
wouldn’t be appropriate. I might even, for a repeat offender,
I don’'t see any reason why he shouldn’t face imprisonment.
But I think 21 months of imprisonment for a first offender,
to me, not speaking only of my personal preferences, I don't

. think it can be reconciled with section 994(3j).
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COMMISSIONER MACKINNON: You were objecting to the
time of confinement?

MR. SCHULHOFER: Yes. I think it is too long, and
I think any imprisonment for a first offender for a non-
violent offense of that kind violates the statute.

COMMISSIONER MACKINNON: You might compel them to
look at the videotapes.

Thanks a lot.

CHAIRMAN WILKINS: Commissioner Gainer.

COMMISSIONER GAINER: As a result of the clarifying
inquiries of the Chairman and the responses thereto concerning
your views on consecutive and concurrent sentences, I have
nothing left to add other than to confirm Judge MacKinnon’s
observation that your contributions to the work of this
Commission certainly have been as helpful as those of any
single witness. Thank you.

MR. SCHULHOFER: Thank you very much.

CHAIRMAN WILKINS: Thank you, Professor. We will
be in touch.

Our next witnesses are Richard Arcara and Kurt
Wolfgang. No strangers to this Commission, they represent

the National District Attorneys Association.
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Thank you for coming. We are delighted that you
are with us.

MR. ARCARA: Mr. Chairman and members of the United
States Sentencing Commission, I believe I am already three
minutes beyond my allotted time.

My name is Richard Arcara and I speak today on
behalf of the National District Attorneys Association. Our
Association represents the interests of the state and local
prosecutors from throughout the United States.

As you know, the National District Attorneys
Association has worked closely over the past year with the
Commission as it has proceeded with its monumental task of
meeting the Congressional mandate to promulgate sentencing
guidelines.

We presented testimony at the December hearings on
the preliminary draft issued by this Commission. We are
pleased to note that certain of our proposals dealing with
plea bargaining and cooperation with authorities have been
incorporated into the revised draft.

We also are pleased that our suggestion that judicia
discretion be enhanced by allowing the sentencing judge to

choose from a range of values for particular offense charac-
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teristics relevant to the offensive conviction appears to

have been considered during the formulation of the new part

Y, General Provisions, dealing with departures and adjustments|

From the perspective of the National District
Attorneys Association, the revised guidelines represent in
some ways stepping back from the dramatic impact that the
preliminary guidelines would have had. However, we believe
that the revised guidelines represent a fresh new start and
do contain a workable framework for effective sentencing
guidelines.

They represent the beginning of an evolutionary
change in sentencing practices and begin the changeover from
the unfettered judicial discretion to a structured discretion
which hopefully will lead to a reduction of unwarranted
disparity in sentencing.

We wish to commend you on the overall quality of
the revised sentencing guidelines. Our Association generally
supports the approach taken by the Commission in the guideline
though we make some recommendations for your further considera
tion.

This Commission has so far met many of the major

complaints against the preliminary guidelines with a measured

T
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response. As you will recall, we endorsed in large part the
preliminary guidelines. Yet, upon reflection and consideratio
of the views expressed by other groups and individuals during
the initial hearings, we accept the need for certain modifi-
cations. Therefore, wé do endorse the approach taken by the
revised guidelines.

However, the National District Attorneys Association
opposes any efforts to retreat from the new positions taken
in the revised draft. We would be concerned of any efforts
to increase the availability of any further alternate
sentences dealing with probation where incarceration, we
believe, is required.

We would oppose any reduction in the sentencing
levels assigned by the Commission where they would be set
below present sentencing practices and any efforts to expand
the number of mitigating departures or adjustments under the
general provisions. We would oppose any efforts to reduce
the enhancement effect that a defendant’s criminal history
has on determining the ultimate sentence length under the
revised guidelines. 1In our opinion, any changes will
seriously compromise the Commission’s ability to meet its

Congressional mandate.
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Beyond these general comments I would like to
address a number of specifics. First, the sentencing length.
No greater decision has to be made by the Sentencing Commissio
than the bottom-line issue of sentencing length for specific
crimes and the availability of non-incarcerative sentences,
notably probation, for convicted feléhy offenders.

The Congress has set forth certain sentencing
parameters for the Commission to follow. Congress has
directed that crimes of violence or violation of the drug
laws perpetrated by prior felons shall be severely punished
by near maximum terms of imprisonment. Substantial terms of
imprisonment are required when an offender has two or more
prior felony convictions.

By and large these mandates have been adopted by
the revised guidelines. We believe that the sentencing
guidelines must reflect the need for tough sentences for all
violent and otherwise serious crime and for violations of the
drug laws. Guidelines which provide for firm sentences of
incarceration are consistent with the Congressional mandate
under which you operate.

The Congress has stated that, quote: "In many cases

current sentences do not accurately reflect the seriousness
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. of the offenses, and that the Commission shall not be bound
by such average sentences and shall independently develop a
’ sentencing range."

We submit that such language is nothing less than a
call by the Congress for longer sentences of incarceration
than are presently being assessed. We fear that the Commission
has sought to answer the attacks on the preliminary guidelines
by a modification of the sentencing ranges which the preliminary
guidelines proposed.

It is our opinion that the Commission has reduced
the sentences contained in the preliminary guidelines and has
( essentially set sentencing lengths to reflect the current
sentencing practice, the very practice which Congress has
said does not accurately reflect, in many cases, the seriousness
of the offense.

We are encouraged, however, by your explicit
acknowledgement that the Commission views the sentencing
guidelines to be evolutionary in nature. We recognize this
Commission will monitor and measure the actual sentencing
practices as they develop under the guidelines. But more
‘ importantly, we urge the Commission to review the historical

sentencing practices which serve as a basis for sentencing

MILLER REPORTING CO,, INC,
507 C Street, N.E.

Washington, D.C. 20002
(202) 546-6666




bew375 375

‘ . set herein, and as necessary, make changes to more accurately
reflect the seriousness of each particular offense.

‘ In addition, the Commission must closely monitor
the application and the use of aggravating departures and
adjustments contained in the general provisions of the
revised guidelines. Many of these are unstructured and
without specific adjustment levels established by the
Commission.

For example, very little guidance is given in
setting an appropriate penalty where the defendant’s conduct
was extreme, caused a death, what we get is another criminal
( purpose. We believe that heavy hitting judges may overuse
such provisions and the light hitting judges may seek to
basically ignore them. We view their existence and proper
use as sentencing enhancements as crucial to the imposition
of an appropriate sentence and to ending unwarranted disparity|

We call upon the Commission to attempt to give more
guidance in the use of these departures and adjustments. 1In
each instance of departure an attempt should be made, either
in the guidelines or in the commentary, to set forth specific
criteria for the imposition of specific levél increases or

‘ decreases which may be appropriate in given circumstances.
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We urge you not to treat current sentencing levels
as being enshrined in stone, but to remain the subject for
future modification and enhancement.

The availability of probation. We note that the
Commission has significantly increased the availability of
probation as an alternate sentence in many felony convictions
under these revised guidelines. Probation remains an
available alternative any time the minimum sentence under the
guidelines is not more than six months.

For example, under the guidelines a conviction for
the theft of up to $50,000 allows for a probationary sentence
for a first time offender, yet, we believe this to be a
serious offense and that the judge should not have that type
of discretion for that amount of money involved in a theft.

Likewise, property destruction by an arson fire
without intent to cause death or without using an explosive
device allows for a probationary sentence despite the amount
of damage caused.

Under the preliminary guidelines, probation was not
available when a minimum sentence was required. We ask you
to go no further in facilitating the imposition of probation

as an alternative to sentence. 1In felony cases probation is
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simply not adequate in many instances to reflect the seriousne
of the offense, to promote respect for the law, and to
provide just punishment.

Probation is not always effective as a deterrent to
criminal conduct and it fails to incapacitate a defendant or
to protect the public from further crimes of a convicted
defendant. More important than that, probation does little
for a convicted defendant’s rehabilitation. It simply does
not meet the basic needs of the sentencing as defined by
Congress.

Furthermore, the imposition of unwarranted probation
ary terms for convicted felony offenders is one of the bases
for Congress’ displeasure with sentencing disparities and
with the uncertainty found in the present sentencing system.

In addition, as a sentencing method probation has
not reached its projected expectations. In our opinion,
probation has been used on a regular basis as a dumping
ground for many felony offenders, notably as a reaction to
prison overcrowding.

While this alternative to prison appears to be less
costly from some points of view, any apparent cost saving can

be outweighed by the cost of the future crimes against our
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sentences who are placed in jeopardy by releasing felons on
probation.

The National District Attorneys Association
believes that probation should be available for minor crimes
committed by first time offenders where there exists some
strong compelling mitigating circumstance to justify such
action in the sound exercise of reasonable judicial discretion
We believe that any further changes to allow the imposition
of more probationary sentences will seriously undermine the
utility of these sentencing guidelines.

The role of the defendant in the offense. The
Commission’s handling of the defendant’s role in the offense,
I believe, merits some comment. We view the sentencing
enhancements contained in Part Z as being clearly appropriate.
Reductions where defendant voluntarily withdraws from a
conspiracy or voluntarily abandons participation in a crime
are likewise appropriate.

However, we believe that a reduction of up to six
levels for a defendant being a minor participant in the
offense as defined in the commentary may be inappropriate and
should be eliminated or a definition severely restricted. We

view this as a substantial reduction.

o
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’ For example, if a first time offender’s offense
level under the guidelines is 16, he would be subject to a
. sentencing range of 21 to 27 months. With a six-level
reduction he would qualify for probation, which would allow
for a wide disparity.

A minor participant is not defined as merely a
person who has a limited role in the offense. The definition
also includes one who is not in the position to make decisions
affecting the offense or to benefit substantially from its
commission. We suggest that this language may be overbroad
and all-inclusive.

‘ We have little quarrel with allowing judges discretion
to reduce the sentence for an uninvolved lookout. However,

in many instances planners, directors, or controllers of
criminal conduct are far removed from the actual participation
of the crime. They employ the mules, the bagmen and the
couriers to engage in the criminal conduct. These willing
participants--the couriers--engage in the criminal conduct
without being in a position to make decisions affecting the
offense and do not necessarily benefit substantially from the
commission.

‘ Each would appear to meet and qualify for treatment
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. under these guideline categories. Clearly, a mitigation for
such individuals who intentionally and voluntarily engage in
’ criminal conduct should not be countenanced under these
guidelines. We have no objections to reductions where duress
or coercion is present. However, if the government can
establish an appropriate mens rea in the necessary criminal
conduct, the voluntary participant should be required to face
the full consequences of his actions, whether he has a
limited role in the offense or not.

This is so because without any such participation

the crime may not have been possible. What we are concerned

é about here is that fact that in a drug deal when you have
large amounts of drugs that are being transported, under your
definition the courier could be considered a minor participant
And yet, he may receive $10,000 for that and we just feel
that that definition is a little too overbroad and it would
eliminate to a large degree the deterrent factor which is
necessary.

And if you do transport--in the example I just
gave--drugs, you have a strong likelihood of receiving a
substantial sentence, and even though your role may be minor,

‘ but for that carrying it would not otherwise have occurred.
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Finally, the cooperation in plea dispositions, a
convicted criminal’s willingness to cooperate with the
authorities is a valid consideration in sentencing. Cooperati
is a significant mitigating factor which helps distinguish
offenders for purposes of sentencing. In many cases cooperati
by knowledgeable offenders is the only way to create, conduct
and complete investigations aimed at discovering other
criminal conduct.

In our testimony in December we called for the
adoption of guidelines which would allow for up to 100
percent reduction in sentence upon the recommendation and
evaluation of the United States Attorney. We thank the
Commission for substantially adopting that point of view.

The guideline procedure would allow a judge to
reward effective and significant cooperatiohwénd provides the
necessary incentive for a defendant to cooperate with the
government. In December we called for significant changes in
the proposed handlings of plea dispositions. We noted that
plea dispositions account for an overwhelming percentage of
all criminal convictions and cooperation by a convicted
criminal is often made a part of that plea agreement.

We are pleased with the adoption in the guidelines
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of procedures which substantially incorporate the plea
agreement contained in Rule 11 of the Federal Rules of
Criminal Procedure.

In conclusion, the National District Attorneys
Association believes that the revised guidelines promulgated
by the Commission is a commendable effort in the development
of fair sentencing guidelines. We support the basic structure
and the format of the guidelines. We believe that this
Commission is proceeding in the correct path for the developme
of a final Sentencing Guidelines and we would like to thank
you for giving us an opportunity to express our views.

CHAIRMAN WILKINS: Thank you, Mr. Arcara, and thank
you, Mr. Wolfgang. We appreciate the meaningful contributions
that the National District Attorneys Association has provided
in the past and we look forward to a continued working

relationship with your organization.

Questions to my right. Any questions? Judge Breyer|

COMMISSIONER BREYER: Mr. Arcara, thank you for the
testimony. It was very helpful.

One, as to probation, I’ll tell you the problem,
and I'm saying this deliberately because I see your position

on it. And I want to soften it a little bit to face a
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