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CHAIRMAN WILKINS: Let me call this public hearing
to order. First of all, I welcome all of you here. We look
forward to a very productive day.

| Let me first introduce to you the Members of the
Unitedvstates Sentencing Commission. On my far right is
Commissioner Ben Baer, then Commissioner Michael Block,
Commissioner Helen Corrothers; to my immediate right is
Commissioner Paul Robinson; to my immediate left is
Commissioner Ilene Nagel, Commissioner Stephen Breyer,
Commissioner George Mac Kinnon, Commissioner Ron Gainer and
my name is Billy Wilkins.
The topic of our public hearing today will deal
with capital punishment guidelines and, specifically along
With other related issues, we will be addressing the issue
of whether or not the United States Sentencing Commission
has the statutory authority to issue guidelines dealing with
capital punnishment.

We are addressing this issue and we decided several
months ago that we would address this issue in the same manner
in which we have addressed all other important issues which

the commission has had to resolve or vet to resolve in the
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process of writing guidelines for the Federal Courts.

The issue dealing with capital punnishment has not
been resolved by this commission and no decision has been made,
indeed, none will be made until the commission has had the
benefit éf a wide range of opinions--has had the benefit of
evenyoné who wishes to participate in this process to submit
to us a written opinion, legal briefs, or present other testi-
money either in writing or orally. And once all of this has
been completed, the commission will have to come to grips

with this issue as we have all other issues that we have
addressed dufing the past few months leading up to meeting

the statutory deadline imposed by the legislation which
Created us of submitting guidelines to the Congress on or
before April the 13th.

Because we have a large number of witnesses who are
on the program to testify as well as I'm sure there will be
many others who wish to testify, at the conclusion of the
Prepared testimony given sometime this afternoon, I am going
to limit testimony to 15 minutes per witness.

While we have tried to do that in the past, we have
been somewhat lenient with giving mére time to those who wish

to testify longer than the allotted time, but because of the




large number of witnesses and the fact that we want to give
‘ ' everybody the opportunity to participate with us, I will sound
the gong after 15 minutes have expired.

Of course, if a commissioner has questions that he
or she wishes to ask of any witness, the time, of course,
limitation would be waived for that.

So, please try to limit your testimony to about
10 minutes and thereby allowing time for questions from any
of the commissioners.

We are very pleased to have with us this morning
‘ as our first witnesses, first of all, is the Assistant
Attorney General for the Criminal Division, Mr. William F.
Weld, who is representing .the Criminal Division in the
Departmenﬁ of Justice. With Mr. Weld is Assistant Attorney
General, the Office of Legal Counsel, Mr. Charles J. Cooper,
and also, from the Bureau of Prisons, Mr. Mike Quinlan.

I understand you gentlemen will testify as a group
and thereby perhaps providing more time since your 15 minutes
will be grouped together.

Please come forward.

. Mr. Weld, Mr. Cooper, Mr. Quinlan; we are delighted

to have you with us, and I will leave it up to you gentlemen

' _—
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as to the order in which you will testify and respond to
questions.

MR. COOPER: Thank you, Mr. Chairman.

I believe I have been elected by my colleagues to
begin. I came in a little bit late; so, I'm not entirely
clear £hat the 15 minutes that applies to me is 15 minutes
that is to be split among us or is that 15 minutes apiece?

CHAIRMAN WILKINS: The schedule, because of the
grouping, allots 30 minutes, total, for you three gentlemen's
testimony.

Mﬁ. COOPER: All right. Well, I will summarize
my statement then.

JUDGE MAC KINNON: You're Cooper?

MR. COOPER: Yes, sir, Judge MacKinnon.

The Sentencing Reform Act establishes a comprehensive
Scheme, Subsection (a) of Section 3551 provides that, quote,
"except as otherwise specifically provided, a defendant who
has been found guilty of an offense described in any Federal
statute shall be sentenced in accordance with the provisions
of this act."

Subsection (b) specifically addressés the sentencing

of individuals, authorizing the imposition of probation, fine,
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Oor imprisonment, as well as providing for forfeiture, notice
to victims, and restitution.

Absent from this list is capital punishment,
although numerous provisions of the United States Code
authorize judicial imposition of this sanction. So, the
threshéld question--the threshold legal question is whether
the death penalty is still an authorized sanction for certain
crimes under federal law. |

We believe that this question must be answered in
the affirmative, as our January 8th, 1987 legal memorandum
to you, Judée Wilkins, on this subject makes clear in--I think
it's fair to say--painstaking detail.

I would, in the moments I have here simply draw
the commission's attention to a few salient points rather ﬁhan
going through that analysis in detail.

The history of Congressional efforts to enact
sentencing reform legislation establishes that capital punish-
ment is an authorized sanction under the Sentencing Reform
Act of 1984. The provisions of the act expressly apply to all
federal offenses "except as otherwise épecificaliy provided."

Priox Cohgressionalrattempts at sentencing reform

reveal that this exception in Section 3551 (a) was intended to
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mean just what it says: an offense is within the scope of the
Sentencing Reform Act unless the statute defining the offense
Sspecifically states that the provisions of the act are
inapplicable. Because existing federal death penalty pro-
Visions,.save one——the air piracy statute--do not specifically
providé that the provisions cf the Sentencing Reform Act are
inapplicable, the act requires that defendants convicted of
capital offenses be sentenced in accordance with the act.

And, while Section 3551 (b)'s ommission of the
death .penalty from its list of authorized sanctions raises the
inference that the act was intended to effect an implied
repeal of existing federal death penalty provisions, this
inference, we believe, is overcome by positive and very
thoroughgoing evidence in the act's legislative history to
the effect that existing death penalty statutes were intended
not to be affected in any way, let alone to be repealed by
enactment of the 1984 Act.

The omission of the death penalty from 3551 (b)
can be traced to a proposed bill, S. 1437, that indeed would
have expressly repealed existing death penalty.provisions
except for two,.the espionage death penalty provision and the

air piracy death penalty provision. And S. 1437 would have
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amended those sanctions in order to make 'quite clear that the
Sentencing provisions of the 1984 Act were not to apply.

After similar measures had been attempted unsuccess-
fully to enact crime reform legislation, Senators Thurmond and
Laxalt ihtroduced S. 829, which incorporated without signifi-
cant cﬁange the sentencing prowisions of S. 1437, including
the omission from Section 3551 (b) of the death penalty and
which also supplied post~Furman procedures for implementing
exXisting, but inoperative, federal death penalty provisions.
Had S. 829 been enacted, therefore, it could not have been
reasonably maintained that the Sentencing Reform Act had
implicitly repealed existing death penalty provisions because
another part of the same bill explicitly relied on their
continued existence and, indeed, enacted statutory procedurés
designed to ensure their implementation and to perform the
Same kind of guideline's writing task that is now before this
commission.

These two aspects of S. 829 were subsequently
reported separately out of the Senate Judiciary Committee as
S. 1762 and S. 1765, respectively. The Senate passed both
bills in 1983, thus precluding, in our opinion, the contention

that existing death penalty provisions were intended to be
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repealed by virtue of the omission of the death penalty from
the Yist of authorized sanctions in S. 1762, the bill that
ultimately contained the Sentencing Reform Act.

When the sentencing provisions of the earlier bill,
which wés S. 1437--and these numbers get hard to keep track
Of—-wefe carried over into what was to become the 1984 Act,
they simply were not revised. And we come to the conclusion
that it was simply through oversight to conform to the
Congressional intention to leave the federal death penalty
where it was~-an authorized sentence..

Now, if it is correct that the death penalty is
a permissible sanction of the Sentencing Reform Act, as we
believe it is, Section 994 of the Act appears to authorize
this commission to promulgate capital sentencing guidelineé.

The commission's mandate, under Section 994 (a) is
this--to "promulgate guidelines for use of a sentencing court
in determining the sentence to be imposed in a criminal case."”
We believe this is plainly broad enough to encompass capital
sentencing guidelines.

Subsections (é).and (d)-of Section 994 provide
additional suppbrt for the commission's authority to promulgate

capital sentencing guidelines. Both provisions refer to
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" governing the

commission "guidelines"~-~and this is quoting--
imposition of sentences of probation, fine, imprisonment, and
governing the imposition of other authorized sanctions.”

Numerous provisions of title 18, of course, authorize
Sanctions other than probation, fine or imprisonment. For
examplé, the Sentencing Reform Act, itself, authorizes the
imposition of orders of criminal forfeiture, notice to victims
and restitution. And, as I have already mentioned, several
federal statutes authorize the death penalty, which brings us
to the final question, which is whether any capital sentencing
guidelines that might be promulgated by this commission would
be binding on sentencing authorities.

Section 3553 (b) of the Sentencing Reform Act pro-
vides that sentencing courts are required to impose a senténce—
this is quoting~--"impose a sentence of the kind and within
the range," established by the guidelines promulgated pursuant
to Section 994, absent mitigating or aggravating circumstances
not taken into account by the commission. Thus, we believe
that capital»sentencing guidelines no less than sentencing
guidelines of any other variéty would, indeed, be binding
with respéct to the sentencing authorities--the Federal Courts.

CEAIRMAN WILKINS: Thank you very much, Mr. Cooper.
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Mr. Weld?

MR. WELD: Thank you, Mr. Chairman. With your
permission I will now make my very brief remarks and both
Mr, Cooper and myself would be available at that time to
attempt.to answer questions that the Chairman and Members of
the Coﬁmission might have.

My name for the record is William Weld, and I am
the Chief of the Criminal Division of the Department of Justice

I am here to speak in favor of the desirability of
the commission's adopting death penalty gquidelines, essentially
for the reaéon that we believe that the act of doing so would
be responsive to the charge of the commissioh under a number
of headings. We think that the adoption of death penalty
guidelines would serve several of the purposes of punishment
under the statutory scheme setting up the commission as well
as traditional notions of the purposes of punishment, those
being just punishment, deterrents and incapacitation.

Under the heading of "just punishment," it's, of
course, the case that death penalty would be reserved for the
most aggravaﬁed of fedéral offenses-~assassination of the
President; wreckage of a public conveyance carrying many,

many passengers, calculated to result in a great number of
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deaths; treason; espionage, so that, in terms of society
giving as good as it gets, those are the offenses towhich the
Penalty would be applicable.

I think the notion here is something more though
than the.Old Testament idea of an "eye for an eye and a tooth
for a footh." I think that the purpose being served here
goes beyond vengeance or retribution, if you will, and
implicates our more general notions of justice and even of
Society, a too little appreciated concept, I sometimes think
these degenerate days.

The formulation I keep coming back to is one stated
by Sir James Fitzjames Steven, in his "History of the Criminal
Law," in England, in which he said that if the crime of
murder could be prevented by the fine of one shilling, we
could not, without doing violence to the moral bonds of
society--the moral bonds of society settle for a shilling fine
for murder. And I submit that that is the testing case and
that's really the one point that I would like to make in my
remarks today.

It's stated a little bit differently by Judge Kaufman
iﬁ his remarks on the Rosenberg Case, which are quoted at

Page 5 of the appendix we have submitted to the commission
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with my testimony. He says, "The murderer kills only his
victim while the traitor violates all the members of his
Society--all the members of the group to which he owes his
allegiance."

| It is stated again a little differently by Walter
Burns, éuoted at Page 7 of the appendix. He says, "In a
country whose principles forbid it to preach, the criminal
law is one of the few available institutions through which
it can make a moral statement and, thereby, hope to promote
disrespect to be successful, which it says--and it makes
this moral étatement when it punishes--must be appropriate
to the offense and, therefore, to what has been offended. 1If
human life is to be held in awe, the law forbidding the taking
of it must be held in awe, and the only way it can be made
awful, or awe-inspiring is to entitle it to inflict the penalty
of death."

As to deterrents, I would submit that, in general,
the offenses to which the penalty would apply are so-called
contemplated crimes. The Supreme Court has recognized that,
quote, "The poséible penalty of death may well enter into the
cold, calculus that precedes the decision to act," close quote,

in some cases. 2nd I would suggest that the types of offenses
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we are talking about here are those where that's likely to
be the case.

There is anecdotal evidence in support of the common
Sense intuition that the death penalty, like other forms of
punishmeﬁt, can serve as a deterrent.

As to incapacitation, I would draw the attention of
the commission to the study referred to at Page 27 of the
appendix, the 810 two-time murderers who had killed 821
persons after their first muder.

As to the objection that the death penalty historical
has been not well administered or that has been administered
in a discriminatory fashion, I would urge only that, to the
extent that these objections have force, the commission is
presented with an opportunity to fashion guidelines including,
of course, aggravating and mitigating factors which would go
far to keep to a irreducible minimum the danger of such failure
of administration.

Mr. Chairman, that concludes my remarks. I would
perhaps turn the podium over to Mr. Quinlan, or I beg the
Commissién's pleasure as to whether you wish us to proceed
in that fashion.

CHAIRMAN WILKINS: Thank you, Mr. Weld.
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Let's hear from Mr.Quinlan and then we will have
. , questions I'm sure.

Mr. Weld, are you just going to trade seats? That's
fine. I didn't want you to leave. We may want to call vou
back. Thank you.

Mr. Quinlan?

MR. QUINLAN: Thank you very much, Judge Wilkins,
and Members of the Commission. It's a pleasure to be here.

I appreciate the opportunity to present my views on this Qery
important subject.

{ Mr. Carlson, the Director of the Bureau of Prisons,
wWwishes he could be here. He had a long-standing commitment
to be out-of-town this morning. My views do parallel very
closely those of Mr. Carlson.

My testimony today focuses on the need--

JUDGE MAC KINNON: What is your position?

MR. QUINLAN: My position, Judge MacKinnon, is
Deputy Director of the Bureau of Prisons.

My testimony today focuses on the need for an appro-
pfiate sanction for a small number of extremely violent
. , inmates who continue to prey on others while they are incar-
cerated. I believe that the death penalty is a necessary
. S
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sanction in those cases of murder committed by an inmade
while serving a life sentence.

A key feature of punishment for a crime is
accountability. Persons are generally in prison longer for
more violent and dangerous behavior. Currently, inmates
involvéd in such behavior are disciplined by receiving
additional prison terms or by transfer to a more secure
facility.

These are adequate deterrents to criminal behavior
for most inmateé in prison. However, inmates serving life
sentences afe undeterred by the prospect of any further
term of incarceration. Inmates serving life sentences have
no realistic expectation of eventual release. This situation
wWill be further exacerbated with the abolition of parole in
1993,

For some of these persons, extremely assaultive
behavior and murder become routine, and staff and other inmates
are constantly in danger. Even transfer to our most secure
facility, the U. S. Peninitentiary at Marion, Illinois, for
placement in its maximum security control unit does not prevent
further killings.

It does not make sense to me to have a type of
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behavior that has no meaningful consequence for this small
group of vicious, violent.:inmates. Staff and inmates feel
helpless when dealing with these inmates. They, in my view,
Present an unacceptable risk to those who must come in contact
With.theh daily because they are, in effect, 5udgment—proof,
immune.from further sanctions for their acts.

This small group of violent offenders see the trip
to court for prosecution as a break in the regular monotony
of serving a life sentence.

The most recent examples of this situation are the
tragic murders of two experienced correctional officers in
the control unit at Marion, on October 22nd, 1983. Another
foicer was killed soon after that, on January 29th, 1984, at
the Federal Correctional Institution in Oxford, Wisconsin.
All three staff were killed by persons serving life sentences.

The first officer died when stabbed approximately
40 times with a . homemade knife. The inmate responsible for
this vicious, unprovoked assault had already murdered three
inmates while in federal custody. This senseless murder
occurred in full-view of other staff and inmates. The inmate
perpetrator was initially serving a 15-year sentence for

bank robbery. He received three life sentences for the murders
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of the three inmates.

Some of these murders as well as other assaultive
behavior were related to the inmates involvement in a prison
gang, the Arian Brotherhood.

Tﬁe second officer was murdered at Marion on the
same déy by an inmate who was sent to the Bureau of Prisons
from the Military. Following.the, again, unprovoked brutal
stabbing of this officer at Marion, the inmate waved his arms
in a victory expression as he walked down the cell range in
front of other inmates. This inmate was serving a life sentenc
for the murder of a staff sergeant while in the United States
Marines. He had been transferred to the Bureau. of Prisons
because of assaultive behavior while in Military custody. He
has repeatedly engaged in extremely violent acts, includiné
the murders of inmates in 1979, 1981, and 1982. By killing
the officer, it appears the inmate attempted to enhance his
Prestige qnd position in the prison gang.

Status in the prison gang was apparently a factor
in the murder of the officer at Oxford, Wisconsin. One of
the inmates was serving a life sentence and wanted to be
accepted as a member of the prison gang. The inmate_was a

Florida prisoner in federal custody under contract with the
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Bureau of Prisons..

'., These murders illustrate the risk always present
in confining inmates serving a life sentence. The tragic
deaths of these fine, respected correctional officers and
of the inmate murder victims are convincing proof of the
need fér a federal death penalty for murder committed by a
person serving a life sentence.

Without an ultimate sanction, there is no adequate
deterrent. For these inmates, another life sentence is a
meaningful gesture. They can choose to kill and we are
{ frustrated Ey our lack of means to protect innocent victims.
. Nothing short of total and complete isolation could prevent
them from stabbing, striking out again at staff or inmates.
It is impossible, however, to incarcerate even the most
dangerous inmate without some human contact. Given that,
there is no way to incapacitate these inmates and to protect
their potential victims short of the death penalty.

The tragic murders I have discussed dramatically
illustrate the need for this sanction.

Thank you very much, Mr. Chairman.

. CHAIRMAN WILKINS: The individuals who murdered the

correctional officers, did they receive another 1life sentence?
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MR. QUINLAN: Yes, they did, judge.

CHAIRMAN WILKINS: So, one is now serving four life
Ssentences?

MR. QUINLAN: That's correct.

CHAIRMAN WILKINS: I see.

Let me ask you, Mr. Cooper, with regard to aggravat-
ing and.mitigating circumstances, from your. testimony it's
clear that you believe the commission has statutory authority
to write such vague and mitigating circumstances for various
Crimes where the death penalty is authorized by Congress, is
that correcf?

MR. COOPER: Yes.

CHAIRMAN WILKINS: How about procedural requirements,
do we have that same authority to say, "Judge, bifircate
the trial. You must give notice, Mr. U. S. Attorney, to
the defendant and the other procedural requirements that are
required?"

MR. COOPER: Judge Wilkins, our legal examination
of the question you pose didn't really get to that level of
detail, though off the top of my head I can't think of a
Yeason why that would not be true. I would suspect that the

authority that you have with respect to non-capital sanctions
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would be the same authority you have with respect to capital
sanctions.

CHAIRMAN WILKINS: All right, sir.

Any questions from any other commissioner?

Mr. Block?

COMMISSIONER BLOCK: Mr. Quinlan, on this question
of punishment for individuals serving life sentences, I
heard a remark I think recently by Judge Easterbrook that,
in fact, for an inmate murdering someone inside a prison--I
forget whether it's a guard or a fellow prisoner--~that the
only sanction available in reality was the restriction of
that person's canteen privileges.

Are there substantial punishments other than the

symbolic and life sentence that the Bureau of Prisons can

use?

22

MR. QUINLAN: I do not believe there are, Commissione

Block. I think that that is--there is no punishment at all

to restricting canteen privileges. There are no punishments

at all to restricting any privileges in prison. I think inmate

would laugh at those kind of sanctions. I do not believe that

they are appropriate sanctions.

COMMISSIONER BLOCK: So,it would be your opinion:that

Ul
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both for deterrents, to the extent those exist, and lastly
for incapacitation that you néed‘the.death penalty to run
federal”prisons?

MR. QUINLAN: VYes, that is ny view.

COMMISSIONER BLOCK: One additional qguestion for
Mr. Coéper, just following up you can help me out a minute
because as I summarize the logic of your argument is that the
Statute establishing the Sentencing Commission did not repeal
the death penalty, and the statute, in fact, requires us to
Set guidelines for all criminal sanctions; therefore, we
are permittéd, in fact, required to set guidelines for the
death penalty. 1Is that a fair summary of your argument?
MR. COOPER: Actually, that goes one step beyond
where our opinion leaves: the matter, because we only answeréd
the question that was put to us, and that was whether the
commission had statutory authority to provide guidelines--
Sentencing guidelines for capital punishment. :We didn't go
the next step as to whether it would be required to do so.
S0, we don't have a legal judgment for you on that at this
time.
COMMISSIONER BLOCK: Thank you.

CHAIRMAN WILKINS: Mr. Baer?
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COMMISSIONER BAER: Mr. Quinlan, do you feel that
the Sentencing Commission has the aufhority to provide for . .
Capital punishment for the type of cases you presented--
the murdering of staffers——or does Congress have to act
also?

MR. QUINLAN: ©No. I think Congress has to act, too,
Commissioner Baer.

COMMISSIONER BAER: Is the Bureau proposing such
legislation?

MR. QUINLAN: Yes, and the department is also
SupportingNéhat type of legislation.

COMMISSIONER BAER: Thank you.

COMMISSIONER CORROTHERS: Mr. Quinlan, in relation
tq Commissioner Block's question concerning sanctions within
the institution, isn't it true that it is considered appropriat
sanction or a rather punishment-type sanction to tranéfer an
inmate f;om a lower-level custody facility to a higher-level
One. However, in the instance when the incident occurs at
Marion, then they are, in fact, at the highest-level custody,
and that somewhat makes it a bigger problem than it would be
otherwise. Is that not correct? |

MR. QUINLAN: That's absolutely correct. As I
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indicated, for most offenders, Ms. Carrothers, transfer to

@ high-level~security institution is a very appropriate
sanction, but for many--or for actually a very small number
of inmates, who are either at Marion or who have been trans-
ferred té other high-maximum-security facilities, a transfer
after éhey have already murdered or have received 1life
Sentences is of no meaning.

COMMISSIONER CORROTHERS: One question, Mr. Quinlan,
One is too many, but do you have an idea as to the total
number of correctional officers or employees who were killed
by inmates élready serving life sentences during 19842 Do
¥ou have any idea about the total number? I think '84 was
the big year, was it not?

MR. QUINLAN: In 1983, there were two, and, in 1984,
there was one, but in the history of the Bureau of Prisons,
there have been 12 since 1930, The history of the Bureau--
when the history of the Bureau began, there have been 12
correctional staff killed in the line of duty. I do not
know if all of the murders were committed by people serving
life sentences.

COMMISSIONER CORROTHERS : Were mosﬁ, in your opinion,

motivated by the desire to have their status enhanced among
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their fellow gang members?

MR. QUINLAN: TQ the best of my knowledge, that was
one of the primary motives. |

COMMISSIONER CORROTHERS: Thank you.

CHAIRMAN WILKINS: To my left, Commissioner Breyer?

COMMISSIONER BREYER: I would ask Mr. Weld--I won't
quarrel with your legal analysis. I think it is a very
intelligent legal analysis. And I have heard some very strong
arguments that you three have made that capital punishment
is a desirable thing to have. I suspect others will make
arguments the other way .

I might as well say the two things that are bothering
me and see if you would like to respond to them. You may not
want to respond to them, but I think really the question ié
is it right for this commission--for this commission to do what
maybe it's legally permitted to do? I mean, if everybody in
the world exercises and does all the things he has a right
to do,lwe wouldn't have civilization. And the question isn't
reall§ to me whether we have a legal right to do it; it's
should we do it? |

And the two things that speéifically bother me are,

number one, I'm a judge. I'm a federal judge. Is it approprig

te
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for me, a federal judge, to say whether I think the death
penalty, one of the most controversial issues in this country,
is gbod and; therefore, legal anymore than I would have-a
right to say, "I think it's bad and, therefore, illegal?"

Is it apﬁropriate'for a judge and a judicial commission to

go andfdecide this kind of question that's divided Congress
for 15 years?

And my question is my recollection--and there are
representatives here from the department who were more
involved than I-~was that in the history of the criminal code
reform, the.very controversial items of the death penalty,
habeas corpus, the exclusionary rule were all by joint
agreement stipped from the bill and dealt with in separate
bills, so that this particular legislation, which became léw,
would not be mired down in highly emotional, highly partisan
controversy.

Now, in light of that history, is it an appropriate
thing? Not is it legally right, but is it appropriate for
this commission to try to resolve the issue that Congress,
itself, could not resolve and that, speéifically Stripped
from the bill, it became law?

Those questions have nothing to do with the death
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penalty as good or bad. In fact, the very fact that you make
such strong arguments that it's good is one of the very
reasons that tﬂe institutional problem concerns me.

MR. WELD: Well, Judge Breyer, I can't answer either
question as an expert witness. I would say only with respect
to theifirst question that, of course, judges have to make,
by implication, statements as to sensitive issues,even death
penalty issues in the context of specific cases all the time,
when they are called upon whether to impose a certain penalty,
for example, by way of sentence. So, I'm not sure that it
strikes me as more out-of~-line for a member of the judiciary
Wearing a commission hat to be called upon to make such a
Statement even if it is controversial and even if it does
divide society.

With respect to the issue of the prudential question,
if you will-~the wisdom of the commission entering this thicket
when there may have been those in Copgresg who thought that
the thicket would not be entered, it seems to me that if the
statute, as my brother, Mr. Cooper, maintains does give the
commission the authority ﬁo entér,here, then I would be
tempted to come to theAconclusion that they have a correspond-

ing duty, unless the death penalty is on the books, unless
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there is something in the statute that excerpts or excises
the death penalty from the class of penalties that the
commi;sion is to address, then I would think, as a statutory
matter, that the commission should get into the area.

I suppose one detail that may be not irrelevant
here ié that if the death penalty provisions are decoupled
from the rest of the commission's work--guidelines—--and I
don't know whether that's finally going to happen or not,
but if it did, that would give those in Congress who felt
that, you know, the area should not be gotten into, an
Opportunity.to make that known on a straight up or down vote
SO everything would be on top of the table. There needn't
be any lingering recrimination that somehow the procedural

avenue by which the guidelines were adopted was inappropriate,

but as I say I can't claim to be an expert. Those are just

my reactions to those questions.

CHAIRMAN WILKINS: Anyone else like to respond?

I think Mr. Cooper wants to respond, judge, and
then I will get to you.

MR. COOPER: Just to éndorse wﬁat Bill Weld has
said and I want to add.I do not.think, Judge Breyer, that

the work of this commission would in any way prejudice any of
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its members in their judicial capacity with respect to

deciding specific cases, even specific cases under the

includes any capital punishment guidelines that it may de&elop.
| It seems to me that obviously the obligation of

the meﬁbers of the commission, sitting as judges, will be. to
apply their judgment as judges at such time as it is necessary
for them to come to grips with any question on which.the
guidelines are relevant.

With respect to prudential concern, I think that one
of the majof reasons that we have commissions of various
kinds throughout the Executive Branch primarily is because
it so often happens that Congress finds itself, for one
reason or another, unable to bring to bear specifically the
kinds of expertise, perhaps; that it's célled upon to deal
with some kind of question, such as sentencing guidelines, or
because for political reasons it is essentially paralyzed
to act on. -with respect to some subject matter.

It does seem to me that the committee--

COMMIssioﬁER BREYER: Well, you don't think it's a
technical question, the death penalty. I mean, it's not just

a technical question, and I know that you are worried, as am I,
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when an unelected group of people in a sense usurps or in a
sense decides a matter of great political moment, and that's

really--it's that institutional question that an unelected

. 9group of people including three judges, deciding this great

question of political moment instead of the elective
represéntatives of the people that calls into my mind the
question of institutional propriety.

MR. COOPER: I think your point has merit. My
concern would be exacerbated extremely if the decision before
this commission was whether or not capital punishment should
be imposed forlcertain crimes. I believe that Congress has
made that judgment with respect to a host of federal crimes.

The only decision before this body would be under
what restraints, procedural perhaps and otherwise, that
penaity should be imposed for those crimes. My concern--or
to the extent I am concerned along the lines you suggest is
substantially ameliorated by the fact also, -as Bill Weld
mentioned, that the Congress will have its opportunity to
review, examine, debate the wisdom of the idea of this
body promulgating senténcing commissions as well as the wisdom
of any death Sentencing guidelines as well as the wisdom of

any particular guideline or procedure that you promulgate.
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So, I think it's actually a couple of steps removed
from the problem of unelected officials dealingwith so very
important and emotional an issue.

CHAIRMAN WILKINS: Judge MacKinnon?

COMMISSIONER MAC KINNON: Well, I will just say
Offhana for myself that I don't see any difficulty. I think
we are authorized to do what the statute says we are authorizeé
to do. And the punishments are fixed by the statute and we
are merely prescribing some standards for their imposition.

If my interpretation of the statute gives us the
authority and the obligation to do this, or just the authority,
why that's the end of my concern on it. I don't think the
fact that we come from the bench here creates any additional
problems.

About the three life sentences, were they conse-
cutive?

MR. QUINLAN: I believe that they were consecutive.

COMMISSIONER MAC KINNON: Now, what is the average
time within which that man will be released under those
considerations?

MR. QUINLAN: The actual parole eligibility under

those--
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COMMISSIONER MAC KINNON: I know that there's a
l0-year statute.

MR. QUINLAN: 10 years, yes, judge.

COMMISSIONER MAC KINNON: But I am talking about
what waé the average release time?

MR. QUINLAN: I cannot--I can provide that informa-
tion to you, judge. I do not know what their--if they have--
I don't even believe that any release dates have been set
for any of those individuals.

COMMISSIONER MAC KINNON: My next question is, do
you have any statistics on federal discrimination? I know
there's a lot of statistics on state discrimination. Do you
have any on black-white federal discrimination?

MR. WELD: - I believe, Judge MacKinnon, that of
33 federal prisoners executed since a year, which is supplied
in my testimony, that five have been minority individuals.

28 were white. At the federal level, discrimination--

COMMISSIONER MAC KINNON: Now, wait a minute. This
is state?

MR. WELD:  No.

COMMISSIONER MAC KiNNON; Federal?

MR. WELD: Federal, Your Honor. At the federal
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level the discrimination complaint in the administration
of the death penlty does not seem to be borne out.

COMMISSIONER MAC KINNON: And what period of time
was this?

MR. WELD: I think it's since--I want to say since
1930, ﬁut that may be--since 1927, Your Honor.

COMMISSIONER MAC KINNON: And they haven't had any
federal executions since Furman, have they, or have they?

MR. WELD: I am advised that 1963 was the last
federal execution, Your Honor.

COMMISSIONER MAC KINNON: And I suppose you all
agree that Furman is the controlling decision, except for
air piracy? |

MR. WELD: Yes, Your Honor.

COMMISSIONER MAC KINNON: Thank you.

CHAIRMAN WILKINS: Thank you very much, gentlemen.

Chief Justice for the State of North Carolina,

Jim Axton, was to testify. He has béen unable to come today
but he is submitting written testimony and I want the record
to reflect that. Also, Commissioner Ron Gainer has an

engagement of long-standing beginning somewhere around 10:30,

as I recall, and he will have to leave, but he will return

34
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shortly within the hour as soon as possible after meeting
this obligation.

We are delighted to have with us the Dean of the
Harvard Law School,Wiley Branton, and the Honorable Marvin
Frankel, former United States District Court Judge.

Dean, judge, we are delighted to have you.

DEAN BRANTON: Thank you, Mr. Chairmar, and Members
of the .Commission. I must first correct my title. I resigned
as Dean of the Harvard Law School about three years ago but
like my colleague to my left who still carries the title of
Judge, I suppose I still carry the title of "dean." I am
a lawyer engaged in private practice here in Washington. I
am appearing however in my capacity as vice president of the
NAACP Legal Defense and Education Fund.

Without arguing the question as to whether or not
this commission has the authority to set capital sentencing
guidelines, I see nothing in the legislation which mandates
you to do it, and I would like to urge that you cease and
abandon all efforts at trying to set sentencing guidelines.

And I suppose that the strongest feeling that i
have on that has to do with the fact that historically capital

sentences in this country, particularly in the south, have bee
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based, to a great extent, first, on the race of the defendant
and also exacerbated by the race of the victim.

COMMISSIONER MAC kINNON: Counsel, or whatever your
status ;s now, I am aware and I'm sure we are all aware about
the state instances and you're mentioning those. We are
concerned with the federal.

‘DEAN'BRANTON: I am too, Judge MacKinnon--

COMMISSIONER MAC KINNON: I didn't want to interrupt
you but--

DEAN BRANTON:-~but I strongly believe that any
guidelines that are set by this commission would be treated
as precedent to some extent by many of the states, and it
would simply cause them to escalate their own plans at
reinstituting of the death penalty.

I am certainly aware of the fact that, as a general
Trule, particularly the part of the country that I hail from
down south, that we don't normally pay much attention to
federal guidelines. In fact, we generally argue against them,
but I suspect that this is one area that would be embraced.
Quite honestly, I look upon the imposition of thé<death
penalty as it has been pracﬁiced over the years as almost

an escape hatch for a lynch mob in the south.
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I think it has had a deterrent against lynch mobs
because there was always the feeling, particularly if the
victim Qas white and the defendant was black, that the person
was going to receive a death penalty anyhow.

In the 13 years that I practiced in my native State
Oof Arkansas--and I've lost count of the number of felony cases
that I handled--I knew without question that any time I
represented a black defendant who was charged with rape or
murder of a white person that the death penalty would be
sought, and that I would have to work awfully hard to try
( and avoid the imposition of a death penalty.

I also knew--and this was in the days when the
imposition of the death penalty was the rule rather than the
exception--I never represented a single black defendant
charged with a capital offense against a white victim that
L was ever able to get out on bond prior to the trial. And
I knew that that was a fact of’life.

On the flip side of the coin, I never represented
a single black defendant charged w}th a capital offense
against a black victim that I could not gét out on bond prior
‘ to the trial. It shows you the disparity with which people
treat the value of human life based upon the race of the
"’ _
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defendant.

When we started out the NAACP_Legal Defense and
Education Fund several years ago undertaking to try and
defend people who were charged with capital offenses, at that
time, i believe two out of three persons on death row were
black. We have made some progress in that regard over the
past geveral years; so,:it is now I bélieve one: 6ut of every.
two

In many of the early cases we did not have the
empirical data to argue in lower courts. Now, that research
has been extensively collected, and other persons who are
experts in that field will be talking to the commission later
today about the empirical studies that have been made, and
I will not go into that.

I just don't see how you can adopt guidelines for
capital sentencing without contributing in some way to the
continuation of the serious race discrimination that exists
in cases of this type.

My colleague, Judge Frankel, will expand on the
remarks and the position of the NAACP Légal Defense and
Education Fund. I would be happy either at this time or

upon conclusion of Judge Frankel's remarks either of us
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will be happy to try and respond to questions that the
commissioners might have.

CHAIRMAN WILKINS: Thank you, Dean Branton.

Judge Frankel?

JUDGE FRANKEL: Thank you, Mr. Chairman and Members
of the Commission.

I want to be somewhat more technically legal in
Ty aspect of the Legal Defense Fund's submissions. I want
to remind the commission very briefly that for 15 years
since Furman, in Georgia, no federal prosecutor has asked
for and no federal court has imposed the death penalty.

As you knhow, Furman said that statutes, like the
federal statutes, providing for capital punishment then were
unconstitutional because they failed to provide rational
Standards and adequate procedures for imposing the death
penalty. That put it up, as history has shown, to the
legislatures, to the elected representatives of the people
to decide whether they wanted to reinstate the death penalty
and to determine the criteria on which that penalty might
be imposed, and the delicate.procedufes requiréd for imposing
2k,

Some 40 state legislatures responded to that
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challenge by enacting statutes that had the criteria and
had the procedures that they thought could constitutionally
warrant the imposition of the death penalty.

In Congress, over these 15 years, the same kind of
effort has been attempted and debated but has never been
completed. The issue has been put, over those years, in the
Congress as to whether the death penalty should be revived
Oor reinstated. When the act under which this commission is
laboring was passed, people at both ends of the spectrum,
for the death penalty and against it, Strom Thurmond on one
side and Edward Xennedy on the other, said, "This is too
controversial a subject as we have seen. We are leaving it
out of the package." Senator Kennedy, using elocution.
that had become familiar over the years, said, "It's too
controversial to treat now the proposal to reinstate the
death penalty."

Now, this morning, the Department of Justice
argues that because of five words in the statute, and because
of implications that it finds from silence, this commission,
in effect, can accomplish the revival and the reinstatement
that Congréss has not Seen_fit to achieve thus far.

The submission I want to stress is that that kind




. — of determination, the judgment as to standards, the decision
as to whether and to what extent to revive or reinstate is
one of the greatest and most serious, most controversial
judgments possible, and one of the judgments, in our
communiity, most uniquely for the Congress and not for any
commission--not for this commission with all its other
troubles and not a task to be found to be authorized, let
alone required, by five words in a section where those five
words clearly mean something else--"except as otherwise
specifically provided." In those five words, the Department
of Justice finds that a dozen death statutes that Congress
‘ debated inconclusively about for 15 years were revived and
reinstated and, therefore, you should go ahead and create
the criteria that Congress has not been able to evolve and
enact since Furman.

I am suggesting, with all respect to the department,
that if somebody had gotten up on the Floor of thé House or
the Senate and said those five words accomplish that and
never mind what Thurmond and Kennedy said about leaving it
out of the package, he would have been hooted off the Floor.
It is an argument with deference that we think is absolutely
‘ indefenéible.

If you look at the Department of Justice memo which
". -
MILLER REPORTING CO.. INC.
507 C Streer, N.E.

Washington, D.C. 20002
(202) 546-6666




MILLER REPORTING CO.. INC.

507 C Streer, N.E.
Washington, D.C. 20002
(202) 546-6666

I have read and reread, and far from supporting its legal
position, it helps to explode it.

I notice that the department begins with the
careful demonstration that this commission, in its view, is
an executive agency. Well, it seems outlandish, if the
department is right, to require or expect or permit that
an exqutive agency should go ahead and accomplish the kind
of legislative action that 40 states and the Congress have
Seen as a legislative task in the days since Furman.

The department, at great length, points to the

prior bills to which I have referred and by an analysis that

wis both ingenious and, in my view, indispensable, tries to

use that legislative effort to bring abéﬁt the death penalty
under the 1984 statute that says not a single word about
that important subject.

And my submission to this commission is that if
you look a;_that¢legislative history and the analysis of
it by the Department of Justice, it serves, if anything, to
refute the department's argument rather than support it.

Then you go on and you read and you listen this
morning and ybu hear the department say that the death penalty

1s embraced among your responsibilities because you are
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Supposed to be evolving sentencing ranges, and then, very
quickly, it seems to be obvious to our friends from Justice,
that a range can go from a number of years, through a
continuum, on to death.

That argument, if it needed explosion, has been
exploded by the Supreme Court in looking at this subject. We
quote in our memorandum submitted to this commission what
everybody knows that death is different. Death isn't part
of a continuum or a range.

And the Court said, in Woodson against North Carolina,
"death, in its finality, differs more from life imprisonment
than a 100-year prison term differs from one of only a year
or two." And, yet, you are invited--indeed, it's demanded,
as I understand it, that you put that on as part of one of
the ranges, part of the continuum that you will evolve in
making guidelines for sentences.

The chairman asked about procedures. Procedures, as
the chairman, observed, were part of the requirements that
the Supreme Court imposed in Furman.

Our énswer to YOur question, Judge Wilkins, is that
therebis no word, as we find it, in yoﬁr act that authorizes

you to go through the very careful, and difficult,and specific
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task of evolving new, criminal procedures for the imposition
of the deth penalty.

I think it was Mr. Cooper who referred to this as
a detail that he was not ready to speak about. It is not a
detail. It's a vital part of what is necessary to try to
Create a valid capital punishment statute. It's a task for
the legislature, not for this commission, which,-as I guess,
I keep saying, has troubles enough.

I emphasize that it is a legislative task and that
this commission does not have legislative authority. Saying
this, I recognize that the production--the product of your
labors in the spring will be laid before the Congress and can
be disapproved by the Congress, but that's a far cry from
the deliberate, positive kind of judgment that's required of
the Congress under Furman before the death penalty can be
revived or reinstated in constitutional form.

I want to say, in a mildly personal sense, that
I have watched the difficult labors of this commission with
special interest and with very special support for your

enterprise. I ceftainly hope you will succeed.

And I say that, first, I think you would be exceeding

your power if you undertook to revive the death penalty through

n
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the device of creating guidelines for it; and, secondly, if
we're wrong in that and you have the power, it would be
exceedingly unwise to attempt to use it.

It is my respectful judgment .for the Legal Defense
Fund and for myself, as a citizen, that if you were to follow
the course proposed by the Department of Justice, you would

expose this commission to the danger of such violent attacks,

such severe disaagreements about that, and such severe guestions

of your authority as to endanger the entire project of

evolving suitable guidelines to make prison and other sentences

more rational.

We respectuflly hope that you will reject that advice

as unsound and imprudent. Thank you.: .

CHAIRMAN WILKINS: Thank you, judge.

Any questions?

Commissioner Baer?

COMMISSIONER BAER: Judge Frankel, as a legal
scholar, if you were asked to do so, would you héve any
difficulty writing the legal procedures for the death penalty
for the types of cases that Deputy Director Mike Quinlan
described?

JUDGE FRANKEL: Well, I hope I would have difficulty

D

D
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I have not tried to do it. I think it's a serious, difficult,
and delicate job, but I think it can be done, and I'm not
Ssaying it is beyond your power to do it, if you were authorize
and asked to do it.

I might say, by the way, that the first part of
the Department of Justice's argument, as I listened to it
this morning, is an argument exactly of the kind you would
address to Congress, why the death penalty is a good idea;
why it ought to be revived, and why it's needed. But that's
not a question that this commission has ever had entrusted
to it, so far as I understand it.

CHAIRMAN WILKINS: Mr. Block?

COMMISSIONER BLOCK: Judge Frankel, there was a
Suggestion made by Mr. Weld that possibly we would decouple

the death penalty guidelines from the other parts of the

Congress could have an up-and-down vote on the death penalty
and, in some sense, the provisions.

What's the problem with that from your point of
View?

JUDGE FRANKEL: Well, the problem is--whether you

Couple or decouple, the problem is, first, were you called
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upon to do that? Do you have the authority to do that?
Should you allow yourselves to be used as the vehicle for
a revival or reinstatement that Congress hasn't been able
to work up? That's the first problem.

COMMISSIONER BLOCK: Congress would be then pre-
Sented with the choice of whether to vote it down--

JUDGE FRANKEL: Pardon?

COMMISSIONER BLOCK: We would not be reestablishing

anything. I mean, we would simply be proposing a set of

~guidelines for the death penalty, Congress having the ability

then to throw that out.

JUDGE FRANKEL: Well, if you view it in that sense
and you really mean that you are going to put it up as a
proposal that won't become effective unless Congress
affirmatively approves it, that's one thing, but if you are
saying you are going to serve it up, and that those guidelines
begome effective and the death penalty becomes effective
if Congress doesn't disapprove it, then everything I have
said‘is against it. Whether you couple it or decouple it,
I think you would be exceeding your statutory authority and
I think, again with deference, you would be violating the

constitution.
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CHAIRMAN WILKINS: Commissioner Corrothers?

COMMISSIONER CORROTHERS: I have a question to Dean
Branton and possibly Judge Frankel, as well;

First, I don't think that many people would argue
and would tend to agree that this country has a history of
unfairly implementing the capital punishment sanction. My
question is, do you think that the development of guidelines
could minimize the discriminatory practices?

DEAN BRANTON: Oh, I think if they are carefully
constructed that they possibly could as a guideline, but
I think that the overriding effect would be to help reinstitute
the death penalty throughout the country. I think it has a
greater detriment than a benefit.

COMMISSIONER CORROTHERS: So, the bad outweighs
the good in that area?

DEAN BRANTON: In my opinion, it does. 'Judge Frankel
may have a comment on that.

JUDGE FRANKEL: Well, I think the problem of racial
and qther discrimination and arbitrariness, in general, in
the assignment of the discretion to put people to death are
grave and terribly delicate problems that I am not prepared

to say have been resolved with complete satisfactoriness jp
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any of the state statutes, even though they have been held
constitutional. And I think that's why Congress has had so
much trouble with this. Apart from the fact that people are
for or against the death penalty, which is a big fact and a
big threshold problem, the question of how you administer
the death penalty and how you keep prosecutors in the end
from having major power for deciding who gets exposed to the
death penalty and who doesn't, just to name one, those are
agonizing problems of the greatest difficulty. And that's
entirely different, in my judgment, from the sufficiently
difficult problems that you face in evolving prison guidelines

COMMISSIONER CORROTHERS: Thank you.

CHAIRMAN WILKINS: Any other questions?

COMMISSIONER MAC KINNON: Just a minute. Judge

Frankel, you are familiar with New York?

JUDGE FRANKEL: With New York?

COMMISSIONER MAC KINNON: Yes.

JUDGE FRANKEL: Well, I live there and as I grow
older I get more familiar with it, yes.

COMMISSIONER MAC KINNON: That's what I thought.
What have they done on the death penalty?

JUDGE FRANKEL: New York, so far as I know, has done




MILLER REPORTING CO.. INC.

507 C Street, N.E.
Washingron, D.C. 20002
(202) 546-6666

nothing about the death penalty, because it's been vetoed
each time the legislature tried to enact it by governors
who oppose it essentially I think on moral grounds.

COMMISSIONER MAC KINNON: Thank you.

CHAIRMAN WILKINS: Again, thank you, and we
appreciate very much the very thoughtful written submissions
that you submitted.

Our next witness is a director of Institute for
Government and Politics, Mr. Patrick McGuigan, and research
director, Mr. Jeffery Troutt.

Gentlemen, we are glad to have you.

MR. MC GUIGAN: Mr. Troutt is not here at the
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moment. I sent him back because I realized we got the copies

in late on Friday. So, I sent him back to make some copies

‘and bring them over. We both have written statements, which

you will be able to pursue at length later.

I will present a summary of my testimony and if
Jeffery gets back in time he can, too.

CHAIRMAN WILKINS: Thank you.

MR. MC GUIGAN: The Sentencing Commission is
considering now whether or not to promulgate guidelines to

provide for a constitutionally sound imposition of capital
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punishment.

Naturally, I applaud this sensible effort to have
the national law reflect the will of the American people
who have time again in opinion polls and at the voting booth
expressed their support for capital punishment.

Lest anyone misinterpret the results of the recent
elections, it is interesting to recall that the same
California electorate which narrowly returned Alan Cranston
to the U. S. Senate overwhelmingly rejected three justices
who themselves rejected the death penalty on the most
tenuous of grounds. This is a reflection of the continuing
fact that the vast majority of the American people support
the death penalty.

As you are all aware, a recent media general AP poll
found that 85 percent backed the ultimate penalty.

Now, I maintain that the Sentencing Commission does
have the authority to promulggte guidelines for the imposition
of a death penalty. The Sentencing Reform Act of 1984
established the commission and, under 28 U.S.C., Section 994,
gave the commission the responsibility to promulgate and

distribute to all courts of the United States guidelines for

use of a sentencing court in determining the sentence to be
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imposed in a criminal case.

The act makes it clear that the commission's
authority includes the entire range of federal criminal
statutes. Subsection (a) of Section 3551 provides that,
"except as otherwise specifically provided, a defendant who
has been found guilty of an offense described in any Federal
statute shall be sentenced in accordance with the provisions
of this act."”

It is important to remember that the Supremé Court,
in its decisions in this area, did not say that all the existiz
death penalty statutes were constitutionally infirm. Rather,
the Court has said that past imposition of the death penalty
has been unconstitutional, and indicated that certain proce-
dural guidelines were necessary for the constitutional
imposition of capital punishment.

Your contemplated action is a first step towards
Teasserting the right of Americans to impose the supreme
pPenalty upon the most evil perpetrators of crime.

The fact that the Sentencing Reform Act does not
specifically mention the death penalty but does mention other
sanctions does not mean that it was the intent of Congress

to charge the commission with promulgating guidelines for the
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imposition of the death penalty. It does not preclude the

use of the death penalty. Such a construction is erroneous

because the commission was charged with promulgating guidelines

for the entire range of criminal statutes, many of which
provide for the death penalty.

Now, to argue that under the Sentencing Reform Act
the commission was precluded from considering guidelines
imposing the death penalty is essentially to argue that the
act impliedly repealed the death penalty, because, affer all,
judges will be bound by the final guidelines. That is an
obvious error. Courts have a strong presumption against
implied repeal.

Further, had Congress wished to exclude the death
penalty, it would have limited the commission's authority
to consider penalties to those statutes which do not carry
the death penalty, or it would have affirmatively repealed
them.

As a second point, I maintain that the commission
should promulgate guidelines for each crime for which federal
law carries the penalty of death.

The commission specifically asked this question in

a letter to individuals who were-invited to testify. Federal

p
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statutes call for the death penalty for several crimes,
including murder, espionage, treason, and hijacking. I
Suggest that you promulgate guidelines to impose the death
penalty for every federal crime for which the death penalty
is prescribed.

This is completely consistent with the commission's
implementing legislation, and with the principles of
Congressional delegation of rulemaking authority. The Cangress
has allowed--~created the death penalty for certain 'cfimes.

It is not the commission's function to second guess the
Congress. It is the responsibility of the Congress to
determine for what crimes the death penalty is merited; it is
the responsibility of the commission to promulgate guidelines
to implement that penalty in a manner which is consistent with
the will of the Congress.

The Congress, in conclusion, in passing the
Comprehensive Crime Control Act of 1984, clearly intended
that the Sentencing Commission promulgate guidelines for
the imposition of the entire range of penalties contemplated
by federal criminal law. Among them is the death penalty.
There is no language in the statute upon which one could

Teasonably find a basis for the argument that the Congress
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intended to exclude the death penalty.

In cemeteries all over our country lay the bodies
of men, and women, and children who suffered at the hands of
the most heinous criminal predators. If we could bring them
back, many of them would tell us that the death penalty can,
indeed, deter murder. If their families were before this
commission, many of them would tell us the same.

On their behalf, I urge you to promulgate guidelines
facilitating the imposition of the death penalty.

My question is, if it's constitutional and 85
percent of the American people want it, why isn’'t it happening?

- I will be glad to take your questions.

CHAIRMAN WILKINS: Thank you very much.

Any questions from the commissioners?

All right, Judge MacKinnon?

COMMISSIONER MAC KINNON: What is the Institute of
Government and Politics?

MR. MC GUIGAN: TIt's an arm of the Free Congress
Foundation, a public policy research group.

COMMISSIONER MAC KINNON: An arm of what?

MR. MC GUIGAN: The Free Congress Foundation.

COMMISSIONER MAC KINNON: What's that?
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MR. MC GUIGAN: It's a public policy research group,
a conservative organization here in the Nation's capitol. It'
been in existence since 1977.

COMMISSIONER MAC KINNON: You interpreted the
California election as being based on rejection of the death
sentence?

MR. MC GUIGAN: I think that was the key factor;
there were many others.

COMMISSIONER MAC KINNON: Would it be more accurate
to say that it was based with respect to those judges on
the specious grounds that they gave for their particular
action?

MR. MC GUIGAN: Well, yes, and it's an interesting
question because if you look at Justice Stanley Moss, who
has on occasion struck down imposition of the death penalty
and who personally opposes it and has said so repeatedly, but
nonetheless much more frequently upheld the constitutionality
of individual death penalty sentences, if you look at the
example of him, he had virtually the identical rate of
reconfirmation as the two more conservative justices that
were reconfirmed.

COMMISSIONER MAC KINNON: So, the--

n—
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MR. MC GUIGAN: In other woxds, I think the voters

were making a very interesting and discerning judgment.

‘ |

COMMISSIONER MAC KINNON: They made a judgment
that the judges weren't proper judges, rather than solely
on the death sentence.

MR. MC GUIGAN: I think that's correct.

COMMISSIONER MAC KINNON: Did I understand you to
say that you thought we ought to have different guidelines
for each separate statute that calls-for the death penalty?

MR. MC GUIGAN: I think that might be required.
6 COMMISSIONER MAC KINNON: Well, I mean, you would
have to have something that covered everything, naturally,
but do you think--

MR. MC GUIGAN: I think that's POSSibly precisely
because of some of the concerns that have been raised earlier
about the potential for abuse and the recognition that such
abuse has occurred in the past. I think the greater the
guidance to judges that emerges from the commission the
less chance that there will be arbitrariness in future
imposition of the death penalty.

. COMMISSIONER MAC KINNON: What did you contemplate.
when you said "guidelines." Did you mean guidelines for the
"’ —
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particular offense?

MR. MC GUIGAN: Yes, I think quite a bit of
specificity along the lines of what the commission has issued
now twice in the two drafts of guidelines for other parts of
the criminal code.

COMMISSIONER MAC KINNON: Thank you.

CHAIRMAN WILKINS: Any other questions?

(No response.) .

CHAIRMAN WILKINS: Thank you very much, sir. And
we will look forward to Mr. Troutt's submission.

MR. MC GUIGAN: I apologize immensely. It's my
fault that Jeffer¥ is not here.

CHATRMAN WILKINS: That's all right. You well
represented him and we will receive any written submission

that he has as well as any additional information that you

would like to give us, too. Thank you very much.

MR. MC GUIGAN: Yes, sir. Thank you.

CHATRMAN WILKINS: Our next witness is Mr. Bruce

Fein, a Visiting Fellow for Constitutional Studies at the

Heritage Foundation.

Mr. Fein, we are glad to have you.

MR. FEIN: Thank you, Mr. Chairman.
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My written statement was submitted last week and
I will assume that members of the committee have read it
previously. I only need to summarize tﬁe 1e§él argument
that is presented there as to the duty of this commission to
promulgate guidelines for the imposition of the death penalty
where Congress has previously determined that death is an

appropriate sentence.

Let me begin, I think, by quoting from Justice Holmes

in his famous dissent in Northern Securities vs The United
States. "Great cases," he said, "like hard cases make bad
law. For great cases are called great not by reason of their
real importance in shaping the law of the future but because
of some accident of immediate overwhelming interest which
appeals to the feelings and distorts the judgment. These
immediate interests," he said, "exercise a kind of hydraulic
pressure which makes what previously was clear seem doubtful
and before which even well-settled principles of law will
bend."

And I would submit that it is the hydraulic
presure created by the emotions roused in contemplating the
death sentence that has caused some to question the duﬁy of

this commission to promulgate guidelines to govern the
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imposition of the death penalty.

Basic standards of statutory construction leave
Nno room for the argument that the Congress distinguished
between death and other sentences authorized under law
regarding the commission's duty to promulgate guidelines that
will constrain the discretion of the sentencer--the sentencing
authority. 1Indeed, the whole purpose of the creation of this
commission was to provide such kinds of constraints upon the
sentencing authority because of concern that absent constraints
sentences would be imposed arbitrarily according to the whim
or idiosyncracy of particular judges.

Now, there's been grave concern--I think legitimate
concern raised about the authority or the propriety of this
commission to promulgate guidelines where Congress has not
acted directly.

I think that worry is overstated. I think that
from the factors that Congress has enumerated as being worthy
of consideration as either a mitigating or aggravating cir-
Cumstance, one should at least contemplate following those

guidelines as well as those present in the Anti-Hijacking

which Congress has already expressed are the appropriate

b
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mitigating and aggravating factors in determining the sentence
whether of imprisonment, or death, or otherwise.

And let me sketch for you what I think can be
reasonably deduced from Congressional statutes as to the
appropriate mitigating and aggravating circumstances for
a sentencing authority in imposing sentence under those
statutes that authorize .death.

Mitigating factors~--if the age of the offender is
less than 18, a mitigating factor; no prior criminal history,

a mitigating factor; low incidence of the crime, mitig;ting;
lack of foreseeability that death would occur; a community per
Ception that the crime was not threatening the social fabric;
the offender playing an insubstantial role in the commission
of the crime; lack of education opportunity for the defendant;
any mental, emotional or physical infirmity; the insubstantial
likelihood of recidivism; the fact that the crime created

no danger to persons other than the victim; the fact that

the crime may have been committed under some kind ofrduress
and any other evidence that the defendant desires to introduce
as a mitigating factor, as the Supreme Court has required in
any event in its decision in ILockett vs Ohio.

The aggravating factors that can be deduced from
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Congressional statutes--the fact that the offender may have
committed previous serious crimes; a substantial likelihood
of recidivism; a high incidence of the crime committed; a
dependency on crime for the defendant's livelihood; the

fact the crime created substantial community fear; the
prominant role the defendant played in the commission of the
crime; the fact that the crime created a physical danger to
persons other than the crime victim; the commission of the
offense in an especially heinous, cruel, or depraved manner,
and the substantial public harm caused by the offense.

I think it is clear from what Congress has said in
its determination of how death should be imposed under the
Anti-Hijacking Act that, if by preponderance of the evidence,
the government proves an aggravating factor and the defendant
fails to prove any mitigating factor, then death ought to
be imposed. If no aggravating factor is proven or if a
single mitigating factor is established, there should be no
death sentérice.

And I think it's reasonably clear. that this commissig

should be following the procedures for establishing the

49 U. S. Code, Section 1473.
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The fact that this commission can and ought to
rely on the factors that Congress has identified, the
procedures that Congress has thought appropriate for adminis-
tering the death penalty ought to remove those doubts or
qualms about the commission undertaking a policy judgment
that ought more properly to rest with those elected officials.

I submit those elected officials have already made
those decisions and this commission would simply be filling in
the interstices and not making any substantial policy judgment
in doing so.

Thank you, Mr. Commissioner.

CHAIRMAN WILKINS: Thank you very much, Mr. Fein.

)Any questions?

On my right, Mr. Block?

COMMISSIONER BLOCK: Mr. Fein, I would just like
to follow up on one small point and that is under the list
of mitigating factors you listed lack of educational oppor-
tunity. What do you interpret that to be?

MR. FEIN: Lack of education. If the defendant

had had no education at all that may relate somewhat to his

?bility to conform to the law, if he was totally ignorant. I

am saying that is a possible mitigating factor. It's one
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that Congress has identified as possibly mitigating under the
guidelines that this commission should be promulgating for
other non-capital crimes.

COMMISSIONER BLOCK: You meant it as the ability
to understand?

MR. FEIN: Yes, not something that would go neces-
sarily to insanity but would show that the defendant perhaps
had a lesser ability to understand the nature of his acts
than others who had full education.

CHAIRMAN WILKINS:

Any other questions?

COMMISSIONER MAC KINNON: Where do you come from?
The Visiting Fellow for Constitutional Studies, what is that?

MR. FEINi At the Heritage Foundation, my primary
duty at present is developing and implementing a schedule
of lectures that examines the constitution during the bi-
Centennial celebration. I am not, however, speaking to
represent the views of the Heritage Foundation as an institu-
tion. I am speaking individually.

COMMISSIONER MAC KINNON: What is the Heritage

Foundation?

MR. FEIN: Well, it's popularly known, I suppose,
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as a conservative think tank, but it undertakes a variety

of public policy studies, examination of legislation, or
otherwise, in order to encourage and heighten the intelligence
of public discourse on matters of concern to the American
people--foreign policy and domestic policy.

COMMISSIONER MAC KINNON: I was interested in your
inclusion of low incidence of crime as a mitigating factor.
Certainly, you wouldn't apply that to treason, which is an
infrequent offense?

MR. FEIN: No. Treason may well be one of those
crimes where the death penalty being mandatory--

COMMISSIONER MAC KINNON: It isn't mandatory.

MR, FEIN: ~--permissible under the constitution.

CQMMiSSIONER MAC KINNON: Mandatory?

MR. FEIN: Mandatory, yes. The Supreme Court has
never ruled out the possibility that certain crimes very,
very dangerous to the wegl might pass muster even though
the death sentence is mandatory.

COMMISSIONER MAC KINNON: I know, but it isn't.
The statute doesn't make it mandatory, does it? There isn't
anything that makes it mandatory.

MR. FEIN: The death sentence for treason?
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COMMISSIONER MAC KINNON: Yes.

MR. FEIN: Well, but that could be an instance whe
this commission might wish to include a mandatory penalty if
it's thought that the danger to the sovereignty is so great
that nothing ought to excuse that type of offense.

COMMISSIONER MAC KINNON: Well, there's a differen
between treason in war apd treason in peace.

MR. FEIN: Yes, there is in terms of the danger
to the country.

COMMISSIONER MAC KINNON: Thank you.

CHAIRMAN WILKINS: Thank you very much, Mr. Fein.

John Shattuck and Jane Rocamora, are you present?
I understand Mr, Shattuck may have--is this Mr. Shattuck?
Good; your airplane did make it.

MR. SHATTUCK: It did; thank you very much, sir.

66
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CHAIRMAN WILKINS: We are delighted to have both of

you with us.
These two witnessés are representing Amnesty
International.
MR. SHATTUCK: Thank you very much, Mr. Chairman.
My name is John Shattuck and I am accompanied by

Jane Rocamora. We both appear this morning on behalf of
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Amnesty International, whose national board of directors I
Serve. I am also a vice president of Harvard University

and a'ﬁember of the Harvard"Law School faculty, but I appear
here in my capacity as an Amnesty board member.

Amnesty International is an independent, worldwide,
human rights organization of more than 500,000 members. It
has formal consultative status with the United Nations and
other similar international and regional bodies. And in 1977,
it was honored with the Nobel Peace Prize.

Last year, Amnesty conducted an extensive fact-
finding project in the United States to study the death penalty
and the manner in which it is imposed.

This month, a report has been published summarizing
the findings of the project and I am submitting that report
to the commission along with my prepared statement.

The report concludes that the imposition of the
death penalty in the United States has resulted in arbitrary
and = discriminatory executions that violate a variety of
international standards.

In my oral testimony this morning, I would like to
offer a brief summary of our views on the two questions posed

by the commission, first, whether the commission has
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jurisdiction to propose judicial guidelines for reinstating
the death penalty at the federal level; and, second, if so,
what those guidelines should provide.

Our view on this matter starts from the premise
that the penalty of death is fundamentally different from
all other penalties because it is irreversible. And when
Congress created the Sentencing Commission it reflected this
view. First, it left the death penalty out of the commission’:
expressed statutory mandate; and, second, not only did Congres:
leave reference to the death penalty out, it appeared to have
excluded it from consideration by expressly limiting the
penalties for the commission to consider to three--fines,
probatio; and imprisonment.

By doing this, Congress reserved to itself the
task of determining whether and how the death penalty might
be reinstated at the federal level following a series of
Supreme Court rulings over the last 15 years calling into
question procedural and substantive aspects of earlier death
penalty statutes.

We know that Congress has reserved the death penalty
decision to itself or at least we have gquite good evidence to

that effect, because in one instance, the Anti-Hijacking Act.

Ud
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it specifically provided for a new death penalty during the
period of time that I am speaking of.

But the issue of jurisdication before the commission
is far more than a question of statutory construction. It is
also, we submit, a profound issue of national policy with
far-reaching ramifications for both domestic and international
law.

The Department of Justice has argued that federal
death penalty statutes can simply be carried forward by this
commission by the promulgation of certain procedural guide-
lines to limit the discretion of judges and juries in capital

cases.

We respectfully submit that this position is untenable

because it does not take into account a wide range of con-

stitutional issues and international standards that have arisen

Oor come into being since the federal death penalty statutes
were originally enacted.

In our testimony and the report that we have sub-
mitted to the commission, Amnesty identifies a variety of
internationally azccepted minimum standards concerning the

death penalty, all of which are applicable to the U. S. and

many of which are fundamentally at odds with U. S. death penalt

Yy
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practices.
The question of U. S. adherence to international
standards is a major political issue which should not be

resolved,with all due respect, by an administrative body

however:.competent that body may be. It is clearly an issue

for the Congress and for the President.

Let me very briefly review, Mr. Chairman and
Members of the Commission,five of the éreas covered in the
Amnesty report in which international standards and U. S.
Obligations have a direct bearing on the issue of reinstating
a federal death penalty.

First is the execution of juvenile offenders.
Although there are at least 32 juveﬂile offenders now under
sentences of death in the United States, their execution is
expressly prohibited by the International Covenant on Civil
and Political Rights and by the American Convention on Human
Rights, both of which were signed by the U. S. in 1977 but
have not yet been ratified by the Congress.

Of the thousands df executions worldwide that were
recorded by Amnesty between 1980 and 1986, only eight were
of juveniles. Three of those eight were in the United States.

Federal law is silent on the question of whether
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juveniles can be sentenced to death. So, the issue is clearly
Presented.

A second area involves the execution of persons who
have become mentally incompetent while they are in prison
awaiting execution. Although a United Nations Resoluﬁion
bars the execution of mentally incompetent prisoners, Amnesty's
report details numerous deficiencies in U. S. practice at
the state level in particular with regard to mental incom-
petency and the death penalty.

Most of these deficiencies relate to the varying
state procedures that are used to determine the competenc§
of prisoners on death row prior to their execution. 1In the
absence of a procedurally acceptable, substantively acceptable
federal death penalty at this point, federal law would appear
to be simply unclear on this question of the possible executio
of persons who are mentally incompetent, or at least the
procedures for determining whether their competence .should be
an issue.

A third area involves racial discrimina;ion in ﬁhe
application of the death penalty. The-Amnesty report presents
Substantial evidence of such discrimination, again, at the

state level, during recent history in the United States.
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Recognizing the problem, the Department of Justice
proposes to require a jury to certify that itﬁ decision in
a death penalty case was free from racial discrimination.

This proposal, Qith all due respect, misses the point although
it underscores the problem, because many studies demonstrate
that racial disparities that have occurred in death sentencing
go far beyond the jury and result from actions that occur

from the moment of arrest on and need to be taken into con-
sideration in that regard.

A fourth area involves inadequate assistance-of
counsel. Here, again, international standards adopted by
the United Nations require a person charged with a capital
crime to have adequate aésistance of counsel at all stages
of the proceeding.

In its report, Amnesty documents substantial evidence
that defendents in capital cases in the United States, often
have had unprepared, inexperienced and under-compensated
counsel, and that the inadequacy of counsel greatly increases
the likelihood that a deathvsentence will be impo;ed énd
carried out.

One would hope that this would not be the result

at the federal level, but, again, experience suggests otherwisd
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The final area for concern is that the reintroductioh

of the death penalty in federal law would itself appear to

violate international standards. Virtually every international

body, starting with the United Nations in 1971, has adopted,
within the last 15 years, a bar on the reintroduction or
expansion of the death penalty by member nations.

To reinstate the death penalty now at the federal
level in the Unjited States would appear to violate these
international standards and would be contrary to the clear
international trend tqward restriction and even abolition
of the death penalty.

N In conclusion, Mr. Chairman and Members of the
Commission, let me simply repeat what I said at the outset, the
premise that the death penalty is fundamentally different
from all other criminal penalties must permeate these proceed-
ings and the consideration by the commission of whether it
has jurisdication over this matter.

The Congress recognized this fact by not including
the penalty in its charge to'the commission. International
bodies of which the United States is a member have recognized
this fact by adopting standards restricting the use of the

pPenalty. And an administrative body, like this commission,

11"
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should, in our view, leave the decision whether to reinstitute
the federal death penalty where it belongs with the Congress
which created the commission and reserved to itself the
decision on this complex and profound matter that has far-
reaching domestic and international ramifications.

Thank you very much, and I would be happy to respond
to any questions that you might have.

COMMISSIONER NAGEL: Thank you very much, Professor
shattuck.

Any questions to my right?

COMMISSIONER BLOCK: Mr. Shattuck, I guess
I am somewhat disturbed by the introduction of international
standards. When you mention that, that's really not a
question for us to take on, but let me follow that since you
have introduced it. Let me follow that up in terms of these
Standards promulgated by the august body, The United Natiéns.

Are we signatories to tbese particular restrictions
and standards that you have cited?

MR. SHATTUCK: We ére signatories with respect to
the treaties that I cited. ‘We have not yet ratified them in
the Congress,

And I should say, Commissioner Block, that the
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reason this issue is presented--the reason we have raised it
before the commission is not to urge the commission to
cons;rue or weigh, in any detailed way, £he nature of the
international standards but, rather, to recogﬁize that another
dimension of the issue before you involves international

law and the ultimate question of whether international
standards should have a bearing on the reinstitution of the
death penalty at the federal level. And with all due respect
we believe that is an issue of great political moment and,
therefore, more appropriate for the body that created the
commission, the Congress, rather than the commission itself.

COMMISSIONER BLOCK: I guess I still fail to
understand the logic of introducing it, but let me follow
that somewhat further.

Again, if you go back to Mr. Weld's suggestion
possibly that the death penalty provisions be decoupled from
the guidelines, in general, and those provisions be sent to
Congress with the possibility there for an up-or-down vote,
isn't that the appropriate forum for the international
standards to be debated aﬁd not in this commission?

MR. SHATTUCK: Well, I think, Mr. Chairman; again,

the issue of the direct and immediate applicability of the
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standards to a particular case involving the death penalty
that might be pending in a federal court and a challéhge that
might be made to an execution based on international standards
is not an issue that we believe is properly before the
commission and we are not presenting it in that way.

And it may be that the question of ratificaﬁion and
the nature of a particular standard is one that would have to
ultimately be adjudicated, but we think that the over-arching
question is one that is really appropriate for the Congress
to address and does demonstrate the very fundamental difference
between this penalty and the other penalties that are being
considered by the commission.

COMMISSIONER BLOCK: There are, I understand, inter-
national standards on imprisonment also. I mean, the inter-
national nature doesn't differentiate it, does it--I mean,
the non-reversibility? There's an inherent difference. The
international conventions on this don't differentiate it. You
are not trying to make the case that it's because of these
international standards.that‘the'death penalty--

MR. SHATTUCK: No, but I think in the caée of other
penalties which the Congress has very directly idéntified in

the statute creating the commission it is appropriate for the
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commission to make determinations that relate to those
penalties and their availability under U. S. law. With
respect to a penalty which is not identified in the charge

to the commission, which raises issues of international law

in addition to the constitutional questions that are presented
as well as issues of public policy, we would suggest ﬁhat it
is really appropriate for the commission not to make a
determination with respect to that penalty.

COMMISSIONER BLOCK: Thank you.

CEAIRMAN WILKINS: Mr. Baer?

COMMISSIONE# BAER: Does Amnesty International
support the death penalty in any kind of cases or under any
circumstances?

MR. SHATTUCK: No, it does not.

COMMISSIONER BAER: In other words, the current law
which permits the death penalty for skyjacking when innocent
people are killed, you oppose the death penalty on.those
cases?

MR. SHATTUCK: That's correct.

COMMISSIONER BAER: So, you would also oépose the

death penalty for the kind of cases that were described earlier

this morning, like persons serving life who committed a
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murder, who killed a guard or an officer, you don't favor
the death penalty for those people?

MR. SHATTUCK: That's correct.

COMMISSIONER BAER: What do you favor for those
people?

MR. SHATTUCK: Well, we do not hold ourselvés
forward as experts on the'apérdpriate nﬁture of prison
Sentences but certainly a long prison term might well be
appropriate in that circumstance.

But we are here presenting our view of the ultimate
issue of the death penalty rather than any alternative view
of the nature of the sentence that might be imposed by the
court based on guidelines that this commission might promulgate
within the area of the three categories that are appropriate
for the commission's action.

CHAIRMAN WILKINS: Questions?

COMMISSIONER BREYER: Mr. Shattuck, let me ask you
a question really not to do with Amnesty,‘ﬁut I know in your
very long and distinguished éareer you have~-

MR, SHATTUCK: Long but I'm not sure disiinguished.

COMMISSIONER BREYER: Oh, yes, very distinguished.

In fact, you had a lot of practical experience with the bill
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that became the law that authorized this commission. And I
think you have lived through, indeed, were intimately
familiar in the lobbying capacity and as a student of the
subject with all the stages at which this bill became a law
and, indeed, with its parents, the previous bills in 1980.

COMMISSIONER MAC KINNCN: Grandparents.

MR. SHATTUCK: It's grandparents were in 1976.

COMMISSIONER MAC KINNON; Great—-grandparents. Now,
I think I ém right'that in each of those instances the bills
that became law they began with a provision included in the
bill that would restore the death penalty. And then that
provision was stripped out of the bill each time and made
a subject of a separate bill.

Now, you were there and you were familiar with it, I
bwlieve.  1In any of those instances including this one, once
the death penalty was stripped out of it, can you recall any
Senator, any Congressman, any staff member who thought that
the stripped-down version of the bill would lead to the

restoration of the death penalty through the action of this

~commission?

MR. SHATTUCK: No.

COMMISSIONER BREYER: Did you ever hear anyone
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suggest that?
‘ MR. SHATTUCK: I think not at all. In fact, it
was the commission--the creation of the commission was quite
clearly a very broad consensus within the Congress and was
something that was regarded as one of the,if youiwillf“jewels
Qf the ultimate enactment of the legislation regarding
sentencing. However, the question of the death penalty was,
as you suggest, Mr. Breyer, repeatedly removed from considera-
tion within the context of the commission as a result of
separate legislation,#separate bills that were moved through
b the judiciary committees with--

COMMISSIONER BREYER: You never heard anybody say—;
never heard any of that that--

MR. SHATTUCK: --respect to the death penalty.

COMMISSIONER BREYER: And we were at odds on some
of these things, as you recall, but you worked for an
organization that was against the stripped-down bill. You
were against it. And I recall at one point you submitted a
memorandum of 18 objections £o it, and you had a npmber of
objectioﬂs. |
. ' : Now, I don't recall when you objected to the stripped-

down bill. I am thinking of that memorandum with 18 points.
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Nowhere did you mention that you were against this bill
because you are against the death penalty. Why didn't you
mention it?

MR. SHATTUCK: There was—--I mean, clearly, there
was no reference to the death penalty in the legislation in
that context nor in the particular language regarding the
commission.

It was, I think, quite clear--and we have cited
in the report that we have submitted to the commission a
number of comments by proponents of the death penalty that
they felt the only way to secure the enactment of the legisla-
tion creating the commission and other aspects of criminal
code reform was to remove the death penalty in agreement with
co-sponsors of the legislation and put it on a separate track
and as a result, of course, it did not get enacted.

CHAIRMAN WILKINS: Judge MacKinnon?

COMMISSIONER MAC KINNON: M:i_shattuck, I read a lot
about Amnesty International but I don't know much about it.
Where is its principal officé?

MR. SHEATTUCK: It's principal office, Judge
MacKinnon, is in London, England. It's the international

secretariat for Amnesty.
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COMMISSIONER MAC KINNON: And how long has it been
in existence and who runs it?

MR. SHATTUCK: Well, it was founded in 1961, and
it is run by an international secretariat and a general
secretary. And then there are--

COMMISSIONER MAC KINNON: How chosen? How elected?

MR. SHATTUCK:  Sorry?

COMMISSIONER MAC KINNON: How chosen?

MR, SHATTUCK: Well, the international secretariat
and the international¢executive committee are elected, or,
at least, the executive committee are elected by the members
of the organization who constitute various sections and
individual countries. The United States section, whose board
of directors I serve on, is made up of an. elected body of peopl
such as myself, who are elected by the menbership. We then,
in turn, would elect representatives to the international
Secretariat. It is quite an internally democratic organiza-
tion.

COMMISSION MAC,KINNON: "Our board of directors"
ihcludes how many people and where do they come from?

MR, SHATTUCK: Well, the board of directors of the

American section is, I believe, 23 or 24 members, and they

Le
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come from all parts of the country.

COMMISSIONER MAC KINNON: Name some of them.

MR. SHATTUCK: Name some of them?

COMMISSIONER MAC KINNON: And their backgrounds.
Who do they represent?

MR. SHATTUCK: Well, perhaps--

COMMISSIONER MAC KINNON: Or what do they represent?

MR. SHATTUCK: Would it be helpful, Judge MacKinnon,
if I provided you a list of--I'm not--of-~I mean, it's
certainly a public--

COMMISSIONER MAC KINNON: I would like to have it
very much.

MR. SHATTUCK: ~-a public board of directors and
we would be happy to provide you with their identity.

COMMISSIONER MAC KINNON: Because I think that these
views that come up and speak for various groups are good or
bad depending on the group they represent. Just like Congress
speaking for the United States, a group speaks for its own--
or an individual speaks for its own group.

You made one statement that "inadequate assistance

of counsel," you had made a study and your experience suggests

that those in federal death sentence cases were not adequately
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that.

MR. SHATTUCK: Judge MacKinnon, I believe the
references in the study that we have submitted to the
commission are predominately to state practices which{ of
Course, are all we really know about over the last 15 years,
considering that the federal death penalty has lain dormant
during that period.

COMMISSIONER MAC KINNON: Well, we are somewhat
aware of those, but you wouldn't say that you have experience
that extends to the federal level at this time?

MR. SHATTUCK: We do--of course, during the period,
I believe, 1933 to when the last federal éeath penalty was--
last federal execution occurred, which I believe was about
1963, I think there were only. 33 federal executions. That,
happily, from our point of view, is a small statistical
sample. We have not done the kind of detailed study of
federal executions that occurred during that period that we
have done with respect to thé state executions that have
occurred during the last 15 years, as to which there are
tables and data appended to our report.

COMMISSIONER MAC KINNON: I just probably have one
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last question. You don't think that the death penalty was
justified in the Greenlease kidnapping where they kidnapped
that young boy, killed him, buried him in tﬁ; back yard, and
then went out and collected the money and sat in the bars
drinking-~a man and a woman? You do not think that the death
sentence was an adequate sentence in that particular case?

MR. SHATTUCK: Well, Judge MacKinnon, these issues
are obviously profound and difficult. I would have great
difficulty answering if I was not honest with you to say
that the position of Amnesty International, and my own
personal position, .is that the death penalty under all cir-
Cumstances is inappropriate, cruel and inhuman. Obviously,
there any many people who would disagree with that position,
but it is a position that the organization has weighed with
great care.

And I might add that, just in further response to
your last question, the position--the policy position with
respect to this issue really comes from the entire inter-
national organization of,Amnésﬁyand is presented by fhe
international secretariat. It is not a position that is
developed exclusively by the United States section.

COMMISSIONER MAC KINNON: Well, you are expressing




- MILLER REPORTING CO.., INC.

507 C Street, N.E.
Washington, D.C. 20002
(202) 546-6666

86

then an independent, international position rather than your
own viewpoint?

MR. SHATTUCK: No, no. I am expressing my own
viewpoint, as well, but I am trying to underscore the gravity
of the-~

COMMISSIONER MAC KINNON: It is also supported
internationally.

| MR. SHATTUCK: By the organization of Amnesty and
by its members in the United States, as well.

COMMISSIONER MAC KINNON: And against any death
sentence under any circumstances in any crime.

MR. SHATTUCK: That's correct.

COMMISSIONER MAC KINNON: Including, as Commissioner
Baer said, in the first instance that he cited to you. Thank
you.

CHAIRMAN WILKINS: Thank you very much. We appreciat
not only.your testimony but your-written_submissions.

MR. SHATTUCX: Thank you very much.

. CHAIRMAN WILKINS : .Our next witness is Executive
Director of the New York State Defenders Association, Mr.
Jonathan Gradess. He is also representing the National

Coalition Against the Death Penalty.

Le
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MR. GRADESS: The record, Mr. Chairman, should
reflect precisely that I am here for the National Coalition
Against the Death Penalty.

I am here to urge you to withdraw capital guidelines
from this commission's agenda. The circle of nations that
maintains the death penalty is growing smaller as we speak.
Eventually the death penalty is going to be abolished in
the world and in this country because it is wrong.

Thirteen of our states, the exact number of juris-
dictions that built America, today reject the death penalty.
Studies reveal that when the American people are provided with
accurate information concerning the death penalty, they
change their minds and come to oppose it.

The data cited in my testimony to you today support
our coalition's conclusion that Americans can and will be
gently turned away from the death penalty because it is unjust;
because it is barbaric; because it is more costly than 1life
imprisonment; because it kills innocent people; because it
provides no remedy to homocide victims' families for their
grief, their pain or their loss; because it discriminates

against the poor; because it masks lethal patterns of institu-

tional racism; because it flies in the face of the Scriptural
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traditions of Christianity and Judaism and Islam; and because
by its weight, and cost, and image it transforms our criminal
justice system into something malignant.

When the American people reflect upon these known
facts, they change their own minds. Most Americans of
our experience do not bear such hatred for people that they
find it difficult to change their minds. Most do so with
ease, greatly relieved by their decision.

The data revealed that some people do not change
their minds and are not so relieved, but that percentage
represents a minority of the American people and standing
alone in a plebiscite, that minority without commissions
like yours, could not make the death penalty American policy.

And when I say "commissions like yours," I give some
evidence of ho& invasive the death penalty has truly become.
The United States Sentencing Guidelines Commission sits before
me today contemplating whether it should legislate death
penalty guidelines.

Our coalition is nbw in every state. We are dividing
those states by county, and by town, and by village, by
neighborhood, by block, and by church. The process may seem

invisible to you but I want you to know that it's happening

J
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and that we are going to close down the death penalty in the
United States. We are going to lead our national community
back to decency and to compassion.

And we ask from you today only one small contribu-
tion and that is to abandon your unwise work in capital
sentencing guidelines.

Let me share with you a perspective which may be
somewhat more palatable to you than our abolitionish position.
Sentencing guidelines, as you all know, began not as a
vehicle to drive sentencing policy; guidelines grew in a
sense as you have from early experiments with parole decision-
making and the federal parole guidelines.

Those experiments and subsequent guidelines'
efforts were premised on the belief that judges, by looking
at current éentencing practices, could create a management
tool for the exercise of discretion. The thought was to
pool current information,»look at it, and apply it, create
a feedback ibbp to evaluate it, and then to fine-tune it.

The pure'guideline.theorists, if they were testifying
before you today, would say, "Since the death penalty is
not current federal practice and since guidelines are but a

management tool not a policymaking vehicle, don't include




MILLER REPORTING CO.. INC.
507 C Streer, N.E.

Washington, D.C. 20002
(202) 546-6666

90

capital punishment in your guideline system." But pure
guidelines' theory gave up the ghost some years ago.

More than any other group, you commissioners know
that today even non-capital sentencing guidelines have become
politicized. And we are here thinking about adding the

death penalty to your already hard, unpopular and complicated
work. A

You must know that whatever creditability your
Sentencing guidelines project may have for non-capital sentence
adding deathﬁpenalty_guidelines will surely destroy that
creditability.

We urge you then if only in your own self-interest
to abandon your inquiry into death penalty guidelines. Those
who understand sentencing'guidelines' theory, as you do, must
know that sentencing guidelines are designed to help in three
pParticular ways uniquely unrelated to the death penalty.

Eirst,_guidelines seem to be best suited when they
are applied after the in-out decision has been made. At that
point, less weight needs to beAgiven to individualized factors.

Second, guidelines are moét helpful when the only

question is the length of time to be served.

Third, guidelines are ordinarily designed for

2S,
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aggregating people within decisionmaking systems, meaning,
consensually chosen lengths of time associate themselves with
so-called principled criteria to pinpoint where most indivi-
duals with particular characteristics are presumptively to

be placed.

The historic intent of guideline sentencing was to
allow out~lyers--exceptions to the guidelines rule--to be
treated differently.

The problem with applying sentencing guidelines
to death penalty cases in part may be seen as a result of
these three issues, particularly as they converge. Death
Penalty decisionmaking is uniquely related to the characteris-
tics of an offender. Mandatory death sentences are imper-
missible. Mitigation hearings are designed to explore the
characteristics of human beings, and we want juries to decide
in part on an intuitive basis as the conscience of the
commun;ty.what sanction to impose in a particular case. Our
constitutional jurisprudence leans in favor of jury intuition
in death cases based on jury'feelings about mitigating cir-
cumstances and jurors' feelings about sparing a life. Any
effort to rigidly codify this decisionmaking process will fail.

Second, except in the broadest theological sense,
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execution does not involve a length of time.

Third, all death penalty cases are unique. Each
must be tr;ated as an exception to guidelines rules, and at thgé
legislative stage none may carry a presumptively correct
sentence.

It follows that even if the Sentencing Guidelines
Commission has been delegated the power from Congress, which
it today considers asserting, it should not, in the interest
of justice or intellectual integrity, fashion guidelines for
capital cases. With conceding that power, we think it would
be foolishly irresponsible for you to try to do so in the 60
days that you have. I know that you have been urged to
extendryour schedule. I do not think you can extend it far
enough into the future to incorporate capital sentencing
guidelines.

In any review of the death penalty, there is an
imperative need for quiet and deliberative discussion. There
is a need for increased citizen understanding. We are obliged
to conduct a true and in—deéth pendlogical inquirg ihto the
efficacy of the death penalty as compared with lesser
penalties. We must examine alternatives to violence in this

country, and in doing so we must examine alternative sentences

W
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which are by no means as costly or invasive as the death
penalty. These tasks cannot be performed by this commission
unless you are to perform them poorly.

In my remaining minutes with you, I wish to sketch
for you some of the even broader public policy issues which
require resolution before any entity should even contemplate
the reintroduction of a federal death penalty.

One, the majority of credible scientific research
on deterrence, including that cited for the opposite propo-
sition by the'Department of Justice, concedes sufficient flaws
in deterrence methodology that one cannot rely on deterrence

as a basis for the death penalty. How will you fashion the

~guidelines for a capital sanction until you resolve the

deterrence debate?

Two, the death penalty functions like a lottery,
executing disproportionately poor and minority people. This
issue, crucial to any inquiry designed to produce capital
guidelines, requires a fundamental examination of capital
Practices, Sentencing'guidélines deéigned to address
capricious aecisionmaking would require extensive data collec-
tion from the states and a model for cross-jurisdictional

analysis to the federal system. We do not think you are
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prepared to perform this task nor do we think you should
perform it.

Three, calling the risk of erroneous convictions
remote does not make it remote. Everyday in the United
States the death penalty places innocent people at risk.
Most Americans vividly fear the risk of exrror. They ﬁave
good reason to. Researchers Michael Radelet and Hugo Bedau
have documented 349 cases in which innocent people have in
this century been convicted of homocide or sentenced to
death for rape. How will you factor in the risk of erroneous
convictions in your capital guidelines? Will you deliberate
on the question? Whether you ignorevit or deliberate upon
it, you will not resolve it. |

Four, there is a 4.3 times greater chance of being
executed if your victim is white than if your vicim is non-

i

white, according to evidence from the most monumental sociai
science inquiry- into sentencing deliberations ever performed
in this country.

Racial disparity in the death penalty cannot be
removed by sentencing guidelines. Try and you wili fail.

Fail and you will not perform your duty to remove sentencing

disparity.
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Fiver it is now crystal clear that capital cases
Cost inordinately more than non-capital cases to prosecute
and conduct, and that criminal justice ;ystems with death
penalties cost inordinately more than criminal justice systems
without them. The cost of the deéth penalty far exceeds
the cost of life imprisonment.

Significantly, your.death'peﬁalty _guidelinesAWOuld
add to these costs. Particularly due to the unusual method
by which your guidelines would be promulgated, they will
generate litigation in every federal district in every death
penalty case concerning your authority, Congress' administra-
tive veto, and the odd course by which guidelines would
rYesurrect constitutionally defective federal death penalty
statutes.

Guidelines would thus foster an even greater
consumption of judicial resources within the federal circuits
than is already underway. In some jurisdications within the
death belt, as much as. 30 percent of the Budiciary's time is
Currently being expended on death penalty litigation.

Consider cost as you will but recognize that your
entry into this question, if it results in>capital guidelines,

will generate new and extensive death penatly costs for the
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American taxpayer.

Six, your commission must, before proposing capital
sentencing guidelines, determine whether or not defects in the
nation's public defense system create a routine risk of
unreliability in guilt-phase verdicts. If you conclude that
there is such a risk of error in guilt-phase verdicté, you
must conclude that capital sentencing guidelines cannot be
fashioned to remedy the problem. The evidence is overwhelming
that the risk of guilt-phase ‘error exiéts;

In sum, the National Coalition Against the Death
Penalty does not believe that this commission should promul-
gate capital sentencing guidelines. Your commission is
uniquely unsuited to perform the task you are contemplating
and we urge you to abandon it.

Thank you.

CHATIRMAN WILKINS: Thank you veryv much, Mr. Gradess.

Any questions from the commissioners?

Commissioner Baer?

COMMISSIONER BAER: Your earlier statements today
indicated you don't believe the national polls Whiéh say - 85
percent of the American people favor thé death penalty in

Certain aggravated cases, is that right?
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MR. GRADESS: No, I didn't mean to indicate that.

I think that the Gallup Polls and the one~type, bullet-type
questions that are asked, iike,_"Do you support #he death
penalty for child torture murderers?" and that kind of
question which politicians ask and newpapers ask, those

Seem to be generating accurate statistics I suspect. When
asking that question, 86 or 87 pexcent of the American people
answer, "Yes, I want.a death penalty."

COMMISSIONER BAER: But you were saying--

MR. GRADESS: No. The data cited in my testimony
indicates that when you provide to people--and I would include
in this the U. S. Sentencing Commission, most probably--
information on the humanitarian and utilitarian éspects of
the death penaity with control for placebo information, the
people, given the humanitarian information and utilitarian
information,,change their minds, even though their predispositi
is for the death penalty. That's what it is, and the citation
is on the first page-~-very interesting studies.

COMMISSIONER BAER: My real queétion'thep is why
do you think the Congress doesn't want to vote on this issue?

MR. GRADESS: Why do I think the Congress doesn't

want to vote?

on
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COMMISSIONER BAER: Do you think Congress should
vote—-~

MR. GRADESS: I would think that the Congress is
struggling much in the way that the American people struggle.

COMMISSIONER BAER: Would you like to see a vote

today?v
MR. GRADESS: In the United States Congress?
COMMISSIONER BAER: Yes.
MR. GARDESS: No, I would like never to see a vote.
COMMISSIONER BAER: You are afraid to see a vote,
right?

MR. GRADESS: I hope it stays for a very long time
in this limbo debate.

COMMISSIONER BAER: You're afraid to see a vote
from your position? You don't want to see a vote?

MR. GRADESS: Well, fortunately for us, I don't
control the vote. I am not afraid to see it. My hope would
be that the kind of pressure that you, yourself, are being
placed under would not,comé to the Congress. 'I suspect,
given the time and resources ﬁhe Department of Justice has
demonstrated here this morning--the eight or ten people in

the task force back home, -if I had them at my disposal, I
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could turn Congress and turn this commission, given the time
and energy to do it. That's my true answer to you.

If I saw a vote today, we might have a death penalty
but you wouldn't have an execution for a decade, and that's
part of the problem. So, either way, my point remains the
same .

CHAIRMAN WILKINS: Commissioner Corrothers?

COMMISSIONER CORROTHERS: Did you state which
organization conducted the study involving innocent persons
being sentenced to death? |

MR. GRADESS: It's been done by two researchers,
one is Michael Radelet, at the University of Florida; the

other is Hugo Bedau, at Tufts University. The results have

| been preliminarily published, I believe, last fall and are'

going to be out, if I'm not mistaken, in a Law Review article
or an article very shortly. And I would be happy to get to
you full citations and copies of the report.
| COMMISSIONER CORROTHERS: Would you please do that?
MR. GRADESS: Sure.
COMMISSIONER CORROTHERS: Did you provide ﬁs a

copy of your written testimony?

MR. GRADESS: Yes, I did.
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COMMISSIONER CORROTHERS: Thank you.

CHAIRMAN WILKINS: Any other questions?

(No response.)

CHAIRMAN WILKINS: Well, thank you very much. We
appreciate your appearance today.

MR. GRADESS: Thank you.

CHAIRMAN WILKINS: Our next witness is the executive
legal director of the Washington Legal Foundation, Mr. Paul

Kamenar.

Mr. Kamenar, I'm delighted to see you again today.
MR. KAMENAR: Thank you very much, Mr. Chairman,
and Commissioners. I am sorry I didn't have a copy of my

testimony available beforehand. I will leave copies today

I appreciate the opportunity to be here again. I
would like to point out to you--I refer you to our earlier
testimony of December 3rd, 1986, relating to our views on
the proposed sentencing guidelines, particularly our request
which apparently was one of the first that the commission shoul
issue and, indeed, had the authority to issue, capital punishme
Sentencing guidelines.

Our foundation is a non-profit, public interest
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law firm, and we have filed numerous briefs in the Supreme
Court supporting the death penalty, and we have debated on
numerous océasions opponents against the death penalty, such
as the ACLU and the NAACP Legal Defense Fund.

As you know, federal law currently provides for
the deéth‘penalty for certain federal crimes, such as hijacking
espionage, homocide on federal facilities, and so forth.

There is a misconception, however,.a fallacy that the

federal death penalty law is unconstitutional in light of

the Supreme Court's decision in Furman vs. Georgia, because
there are né sentencing guidelines or procedures to implement
the penalty; thus, we have talk about reinstituting or
reintroducing the death penalty. I think that is erroneous.

The Supreme Court has never addressed the constitﬁ-
tionality of the death penalty for federal crimes and under
current federal procedures. If it did, we maintain, as did
the first federal judge who addressed this issue squarely
in 1984, in the case of the United States vs. Harper, an
eépionagé case;.we think the Supreme Court would fule, as
did that federél judge, Judge Conti, that the Court would find
the * current federal capital punishment laws to be clearly

constitutional.

-~
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Our position is described in detail in briefs we
filed in a;} the John Walker spy cases, a copy which I gave
at the last hearing. I will give a copy again at this hearing
In the Jerry Whitworth case, I argued that issue before
Federal Judge *".Vukasin, out in California. Unfortunately,
no fedéral prosecutor or U. S. attorney has sought the
federal death penalty for these federal capital crimes since
1972 because of their serious misinterpretation of the current
state of the law or their unwillingness to request the
pPunnishment.

Iﬁ brief, our argument is simply the following:
Unlike the state sentencing procedures found arbitrary and

unconstitutional in Furman vs. Georgia, where there was a

| risk of creating arbitrary and capricious sentencing, the

federal system has provided and continues to provde a
bifircated trial. You do have a guilt and innocent phase

in the federal trial, whether it's for bank robbery, or
kidnapping, or espionage, and you have a sentencing hearing.
Thesé procedures are embodied in the rules—-~the Federal Rules
of Criminal Procedure 32, and so fofth, that érovides for

this bifircated'system, which the state:'did not have in Furman

Vs. Georgia.
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Secondly, Rule 32 of the Federal Rules of Criminal
Procedure provides for a presentence report which is prepared
focusing on the particular defendant and the particular
Crime and allowing the prosecutor to articuiate any aggravat-
ing circumstances and allowing the defendant to present any
mitigafing circumstances that:  he or she wishes. Indeed,
Rule 32 was cited with'approva% by the Supreme Court in
Gregg vs. Georgia, a 1976 case, which reinstituted the death
penalty at the state level, specifically on Page 190 of
the opinion at Footnote 37, and the Supreme Court cited
Rule 32 as an example of the kind of procedure that focus
in channels of sentencing discretion of the Court.

Thirdly, what we have in the ;ederal system—-~I
think, first of all, those two procedures we already have
is more than sufficient to make the death penalty constitu-
tional, but, thirdly, the sentencing authority in federal cases
unlike the state systems, is an unelected, federal judge with
life tenure with experience in sentencing matters; thus, there
is little likelihood' for political pressure or bias. to
infect the‘sentencing process.

-We reject any recommendation either by this

commission or by Congress to have a requirement of jury
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sentencing in federal cases. That is not constituionally
required. The Supreme Court has so held in Spaziano vs.
Florida, a 1984 case, in a six~to-three decision. The three
dissents, first of all, of course, you always have 'Brennan
and Maréhall, who are against the death penalty in all cases,
but Stéphens joined the dissent there. And the Court also
ruled in Spaziano that, indeed, the judge can even overrule
a jury which wanted a life sentence, and said, "No, no.

The aggravating circumstances are so serious, I am going to
QVerrule the jury and I, as a judge, am going to impose

the death sentence.” And the Court held that to be
constitutional.

There is no requirement under the Sixth Amendment
that a defendant be given a jury sentence.

In terms of--well, thus, in our view, regardless
of whether this commission issues sentencing--one more
Citation I would like to draw the commission's attention to
is Zant vs. Stephens, where the Court referred to both, quote,
"Legislative or court-imposed standards," end quote, in
determining whether or not ﬁhe prbcedﬁres are constitutional.

Thus, in our view, regardless of whether this

commission issues sentencing guidelines for capital punishment,
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federal judges will continue to possess the legal authority
to impose a capital sentence regardless of whether federal
prosecutors continue not to seek it. .However, by drafting
appropriate guidelines, we believe that both prosecutors

and judges will begin to realize that capital punishment can,
indeed; be imposed.

In terms of the legal authority of this commission

to draft guidelines, I think I mentioned all of that in my

prior testimony. We think the law is clear under 28 U.S.C.
Sections 944 (a) (1), (2) and (b) , where the Congress mandated
the commission to promulgate guidelines in determining the
sentence to be imposed in criminal cases, including——thg,
word "including," I underline--probation, fine or term of
imprisonment. They did not exclude capital punnishment

and regardless of what certain Members of Congress thought
Wwas omitted from the legislation it does not mean that,
thereby, Congress intended to repeal the federal capital
Punishment laws. The statute is clear and, being clear, it
is totally irrelevant, and the Supreme Court has held, on
numerous occasions,rto lobk a£ what maybe Members of Congress
have thought about the particular issue.

If this commission decides not to issue any
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guidelines, we suggest that the commission make clear, in
its preface to its other guidelines to the Congress, that
its failure to issue such guidelines should in no way indicate
that capital punishment is not an available and proper form
of punishment in the federal system.
| Now, just a little point on the policy argument

that we have heard the prior two speakers talk about--the
policy argument for the death penalty--we think Congress has
already answered that question, when they passed the death
penalty laws that are currently on the books. This commission
need not go.plow that ground again.

However, we do want to point 6ut several things.

One is that the death penalty does serve a deterrent effect

| as well as serve the valid principle of retribution, not

to be confused with hatred or personal revenge. These value
judgments were, as I said, made clearly by the Congress in
enacting the death penalty laws. For retribution, as a
principle, by not having capital punishment as an available
Punishmént, soéiety demeans ﬁhe value of innocent human lives
by saying, in effect, to the murderer, to the terrorist, to
the traitor, "No matter how many innocent lives you slaughter,

Or how much you have jedpardized the safey of an entire nation,
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we; .as a society, will not impose the ultimate punishment on
‘ , you but merely incarcerate you at best for life."

It should be noted, for example, that John Walker
was given several life sentences; however, those are phony
life sentences. He is eligible for parole in 10 short years
and,<uﬁder the Parole Commission's own guidelines, he is
a very good candidate for parole. He scores 10 points out of
10 for being--in terms of their salient factors, for being
eligible for parole.

The second function we think is important is the
{ deterrent fﬁnction. A recent study by Professor Stephen
Layson, from the University of North Caolina, showed that
for every execution of a convicted murdered, on the average,
! Prevents 18 murders from occurring. And Professor Layson
concluded, quote, "The evidence is clear, by taking the 1life
of a Murderer, we can save innocent lives," end quote.

Layson's study basically confirms an earlier study
by Isaac Ehrlich,who he thinks--Layson thinks Isaac Ehrlich
underestimated the deterrent aspect ofvcapital punishmeﬁt.
And we think for federal capital crimes, the deterrent value
‘ would be even greater, because, for crimes such as espionage
and hijacking, et cetera, you have the element of planning
"’ —
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and thought that goes intq it and, therefore, the deterrent
effect would be a lot higher.

There are those who criticize the death penalty
as being discriminatory against minorities; however, the
statistics show otherwise. In fact, according to a Department
of Jusfice study, issued in August of '85, whites are 36
percent more likely to receive the death penalty than blacks.
Death penalty foes, having failed to prove discrimination
against the murderers, have desparately and heretofore
unsuccessfully argued that capital punishment discriminates
on the basis of the race of the victim. This amorphous
novel argument is based on a flawed study by Professor

Baldus. It has been attacked by the lower courts consistently,

Kemp, will find the study flawed, as well.

And there was reference to the Bedau study here
just a minute ago, saying that innocent people are executed.
That is really--if you look at that study, that is also
flawed. I mean, they even cite Ethel and Julius Rosenberg
as people who were innocent and who shouldn't have been given
the death penalty.

Finally we, in conclusion, submit that this commissic

K1
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has authority and duty to issue sentencing guidelines for
capital crimes. We think that you can promulgate guidelines
of offender characteristics, offense characteristics along
the lines of certain states.

We think we should shy away from some of the excess
baggagé that is in legislation in S. 239, which I believe
was the Senate version of the capital--what they call
"reinstituting"--what I call "refurbishing" the death penalty,
because there are a lot of encumberances there that I think
will involve unnecessary litigation and it may be 10 years,
as a prior Speaker suggested, before we have the death penalty
because of all of these encumberance procedures.

MMy suggestion is to keep the procedures very simple
and as the Court has ruled, as long as there's one aggravating
circumstance, the death penalty can be imposed in those
cases. Thank you very much.

CHAIRMAN WILKINS: Thank you, Mr. Kamenar.

Any questions from any commissioner?

COMMISSIONER MAC KINNON: What about that 36-percent
figure? We just had another one stated that said something
like 40 percent that whites were more likely to receive the

death penalty than non-whites.
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MR. KAMENAR: That's correct.

COMMISSIONER MAC KINNON: Is that in state courts
or federal courts?

MR. KAMENAR: That's in the state courts. The
federal statistics are--I don't have those available.

COMMISSICNER MAC KINNON: Well, we had some
federal statistics.

MR. KAMENAR: I wasn't here for that. So, I can't
speak to that.

COMMISSIONER MAC KINNON: We had 33, 28 of which
were white,iwho got it; five were black.

Let me ask you this. How do you get that figure?
Does that come out just on the--well, you take an equal
amount of blacks and an equal amount of whites?

MR. KAMENAR: Precisely; the Justice Department took
1,000 whites who were charged with homicide and 1,000 blacks
who were charged with homicide, and found that for every 1,000
whites, 16 received the death penalty; and, out of 1,000
blacks, only 12 received the death penalty. And when you do
the computation between the 12 and the 16, it comes out to
approximately a third percentage higher for the whites.

COMMISSIONER MAC KINNON: Well, I am very interested
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