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PROCEEDINGS
CHAIRMAN WILKINS: Lét me ask all{of‘the Commis-
sioners to.pleaSe take a seat.
Good morning, ladies and gentiemen. .We will
begin now the second day of a hearing which will end a number
of regional hearings that we have held around the .country

during the last six or eight weeks. I know the hearing

'yesterday was very productive from our standpoint, and I

am sure that today's hearing will be as well.

One of the things we did early on in the work

:of the Commission was to organize what we call working

- -

' groups of pfgsecuting attorneys, defense attorheys, proba-

“tion officers, judges, and others who are interested in

the administration of justice and in our work. And this

has been most beneficial to the Commission in discussing

and debating various issues and helping us reach at leas£
tentative resolﬁtion of a numbef of problems.

My, Roger C; Spaeder, who ig an attorney withi
avlaw'firm here in Washington, D.C., worked with ﬁs early
on on §Ome very important'issués} particularly in the areas
of plea bérqaining and in oréanizatibnai sanctions. Mr.

Spaeder is here today as our first witness this morning.
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We are delighted to see you again.
MR. SPAEDER: Thank you.

Mr. Chairman, may it please the Commission, my

‘Name is Roger Spaeder, as you indicated, from the Washington

law firm of Zuckerman, Spaeder, Goldstein, Taylor & Kolker.
I had the privilege at an early point in my career

Qf.serVing as an Assistant United States Attorney in this

‘Jjurisdiction. But I have since made my professional liveli-

hood representing individuals who may well come into contact

 with the guidelines the Commission is in the process of

;formulatinq.

I have had the opportunity to fevieﬁ the
guidelines and Would like to make some constructive observa-
tions concerning how they may impact in two particular
areas about which I have some knowledge and concerns.

The first area on which I would like to focus
is that of organizationél sanctions and the concept of
VOluntéry discloéure of corporate misconduct.

Under the.guidelines, as thevCommissién knows, .
an offender's total offense value may be reduced by mitigafing
offender characteristics. Acceptance of responsibility

and cooperation are two of the principal ones identified
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1 by the Commission in its draft. Iﬁ my judgment, neither
"‘ 2. c)"f thé_se offender characteristics‘, and indeed none of the
3 || others identified by the éommission, covers the situation
'4 in which an.organizational offender Voluntarily discloses
5 |l its misconduct to the governmeﬁt;
6 Actively .encouraged by a number of Federal ageﬁcies,
7 particularly the Department of Defense, ot;her agencies
8 || engaged in Federal contracting acﬁivities; and soon to be
9 || part of a regulatory scheme, I -un:derst'and, to be promulga-
10 ted by.the Comptroller of the Curﬁency, voluntary disclosure

11 || of corporate misconduct is rapidly becoming one of the most

. 12 iimportant issues in Federal law enforcement policy.
13 i The philosophy of voluntary disclosure is fairly
14 straightforward. It rests on the premise that corporations

15 should voluntarily report criminal conduct of their employees
16 || in order to avoid the harsh consequences that can result
- 17 || from the application of the rules imposing vicarious criminal

18 || 1iability on organizations.

19 In my own experience, voluntary disclosure usually
20 || arises in one of two contexts. ' In the first context, the
‘ - 21 || corporation learns of undisclosed misconduct before it is

22 || detected by a government agency. .This can b.ev‘ a totally

MILLER REPORTING CO.. INC.
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inadvertent disclbsure; it can be the result of an internal

‘or special counsel investigation; it can be the result of

a report to an internal corporéte ombudsman.
The second.situation is in which the corporatioh
uncovers a criminality in the course of an inVestigation
which is prompted or geﬁerqted by a governmentél_pfobe or
ingquiry.
Very often, however, the wrongdoing identified

within the corporation by the corporation far exceeds that

known to the government at the time it begins its investiga-

' tion.

The problem is that once thefcombaﬁ§ﬂiearns of

' that criminality, it forces its inside corporate counsel

'and -the outside lawyers who advise it to confront some

exXceedingly difficult choiqes; Counsel can voluntarily
disclose the wrongdoing'to the government in the hope of
avoiding prosecution or puqishment. Counsel also has to
consider simply remaining silent in the hope  that the
criminality will escape the government's attention.
Particularly in the areas of government contracting
and banking, where Fedefal regulation and audit are common-

place, the corporation;s'choices are exceedingly difficult.
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‘Silence may in the.lqﬁg fun achieve absolutely
nothing, because the misconddct-evenfualiy méy be uncovefed;'
On ghe other hand, the voluntary disclosure which counsel
is.cbnsidering'mAking to the government may not be rewarded
at all, or may be so inadequately rewarded that thefe is
really no incentive for the corporétion to make a clean
breasﬁ.

In my judgment and in the judgment of some of
my colleagues, ﬁhe Commission's senteﬁcing guidelines musf

speak to this issue in a precise and comprehensive way.

iReliahce on the residual authority granted to the court
by Title 18, United States Code Section 3553(b) to justify

special treatment for a corporate defendant that voluntarily

discloses misconduct is simply not adequate to ensure an
orqanizational'offender that its own voluntary self-incrimina-
tidn‘will indeed produce significant-benefits at sentencing.
As é consequence, I recommend that thé Commission
create a separate éategory in:itS‘post—offeﬁsé conduct portion
of the guidelines, which is currently Pa;t B of Chapter_
III, dealing with offender characteristics.' I would call
»this particulariy topic “Vélﬁntary disclosure". This mitiga-

ting circumstance should be available only to organizational




o

10

11

13

14

16

17

18

19

"MILLER REPORTING CO...INC. .

307 C Street. N.T5.
Washington. D.C. 20002
(202) 546-6660

283

offenders because it is in thisiunique context that voiuntary
disciosure is a realistic possibility. Unlike defendants
who face the risk of incércerétion if tﬁeif crimes are
detected, and therefore are not keen on voluntarily reporting
it tb law enforcement agencies, a corporation finds itself
in é very different situation.- |

Two forms of voluntary disclosure in my judgment
.shouid be reéognized. The first is that which emanates
from;disclosure before governmental detection; The second

form of voluntary disclosure is that emanating from disclosure

' which follows governmental detection.

In the first situation, applicable to corporations
that reveal their own misconduct before the government gets

wind of it, a maximum discretionary sentence reduction of

. 50 percent should be allowed; or, alternatively, a reduction

in.offense.value of 50 percent might be provided by allowing
the offense value to be multiplied by .50.

In the case of voluntary disclosure which followé
depection'by'law enforcement officiéls, the sentence reduc;ion
obviéﬁsly, or the offense value multiplier obviously should
be smaller.

Because I am speaking here of organizational
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offenders, the sentence reduction would apply primarily
to to the monetary fines otherwise dictated by application
of the guidelines. But because the Commission's own draft

contemplates that corporations can receive other punishments

like probation and so forth, the voluntary disclosure reductio

ought to apply across-the-board to the various sanctions
that might be imposed.

| I think that voluntary'disclbsure of corporate
misconduct is fundamentally different from cooperation or
accépfance of re;ponsibility, and for that reason deserves
separate treatment.

Unlike the situation generally applicable to

| individuals, am organization may indeed be criminally liable

for the acts of its agents even if the agent is acting outside

the scope of his authority. The decided cases are fairly

| uniform in holding that where a corporate employee commits

a crime which benefits the corporation, the corporation

is criminally liable even'if the conduct of the agent Qiolated

internal policy or was beyond the scope.of his employment.
Second, as a matter of souhd law enforceﬁent

po}icy, the CQmmission'should encourage organizatioﬁal'

offenders to undertake compliance and prevention programs

NS
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designed to prevent crimes within the corpofation, and a

significant reward at sentencing is consistent with that

‘policy.

Third, voluntary disclosure pioduces enormous
savings in investigative costs which would otherWise be
entailea'if the corporétion remained ‘silent. As a practical
matter, most government»agencies léck the time aﬁd reSources
to fully investigate the indusfries undér their regqulation
and are therefore forced to reiy in signifiéant measure

on self-regulation. Significantly rewarding a corporation

?for voluntary disclosure furthers this goal of self-regulation}

Finally, singe corporate self—incrimination often
runs counter to human néture aﬁd~to the'inééntives that
exist in the corporate poard room; a corﬁoration should
seize significant incentives aﬁ the time it makes the
decision to volﬁntarily disclose misconduct in that it will
know in:advaﬂce that ét will receive significant consideration
at(sentencing.

-The second area in which I have some interest

and about which I would like to share my observations with

‘you relates to plea bargaining. I have noted the Commission's

proposed treatment of the plea bargaining concept, and as
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I reaa the Commission's guidelines, the eXpectafion'is that
’a plea of guilty could in.the court's disérétion be treated
as evideﬁce of acceétance of responsibility and to that
end could result in a 20.percent reduction in the sentence
otherwise required by thg guidelines.

In my,opinion'that does not provide.a significant
incentive to induce individual.or éorporatevoffenders to
tender pleas of guilty;,EI aﬁ éertéih the Commission has

heard a great deal about the pieas of guilty provisions

jof the guidelines,.and so I will not go ovér.many of the
istandardard objections, except to note that with respect
Eto individuéls, the irony‘seems to be that under the current
isentencihg system, so much discretion is invesﬁed in the
‘trial court that almost any offender who is considering

‘a plea of guilty can at least hold out the hope of a very

lenient sentence or probation if his unique circumstances

strike the heart of the court.

.Under the proposed quidelines, the numbers which

'are generated through the Commission's formula, subject .

to the ameliorative factors that we have discussed, can
reduce an offender's sentence when he pleads gquilty, but

only by 20 percent. In my humble opinion, that is not
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éufficient to induce many offenders £o seriously entertain
éuilty‘pleas.

Next I would like to discuss -- indeed ﬁy final
remarks today -- the concept of plea bargaining under Rule
11 and -the inquiry the Commission has made in its guidelines
about Qhether or not plea bargains in general. or Rule 11 (e)
pleas in particular might undermine the policy inherent
in the guidelines.

As the Commission well knows, there are provisiéns

of Rule 1ll(e) which authorize a court to accept a plea bargain

struck between a prosecutor and defense attorney which calls

for a specific sentence to be imposed by the court. If

that provision remains in'effeét, one presumes that even

after the guidelines are enégtéa into law, the court could

indeed aécept a plea bérgain calling for a specific seﬁtence.
Indeed, I believe that the Commission's guidelines

should make clear that that practice is not to be;forbidden

by enactment of the guidelines; And éndeed,‘I would suggest

an amendment to Rule 11 (e) which would also pefmit the cpurt

to entertain and appfove a plea bargain calling for a stipﬁla—

tion of facts which, if acéepted.by tﬁe court as part of

the bargain, would effectively bind the court in terms of
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(3]

' bargaining when one gets to this particular issue is the

strength of the government's case. It is unclear to me

in unusual circumstances where the strength of the government's
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the sentence to be imposed~because it would stipulate as
to sbme of the elements.involved in the éomputationai
process for the.senteﬁce.'

I think the Executive Branch of government ought
to bé.given some flexibility in enforcing these laws and
given'that Rule 11 (e) already prbvides judicial ovefsight
in accepting or rejecting pleas; based on whether or not

the disposition is in the interest of justice, I have little

Probably the most significant factor in plea

that the Commission's guidelines really can effectively
speak to that issue, because it ‘is unique to the prosecutor:
and his investigative situation. Prosecutors ought to be

allowed, be permitted to negotiate on a specific sentence

case requires treatment of an offender in a fashion that.
might be infintely more lenient than would otherwise be
required by the guidelines. .

The Commission may wish to consider requiring
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the prosecuﬁor to submit é written proffer to the court
identifying the cénsiderations which warranted his exercise
his exercise of proéecutorial discretion in the fashion
étesented in a particular case so that the couft can make

a determination as to whether or not the disposition is

in the interest of justice. But the practice should be
coﬁmitted to éontinue. And as regards stipulatgd findings
as pért of a plea bargain, it should be recdgnized as paft

of the Commission's guidelines that that practice as well

' is not inconsistent with the guidelines as enacted by

- Congress. -

Those are my Qbservations.

CHAIRMAN WILKINS: Thank you very much for those
vVery thoughtful and well-prepared remarks.

What would you suggest be the maximum consideration
to be given for acceptance of responsibility? We have
selected 20 percent in this preliminary draft; that's just
a number. :Currept practices.show it varies between 2456f
25 percent and 70 percent, depending on the crime. What
would you suggest?

MR. SPAEDER: Well, with respect to individual

offenders -- we are not talking here about the issue of
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1 a‘corporation that voluntarily discloses -- my intuition --
and I have ho better sense than my own intuition -- is that

3 |2 sentence reduction of a discretionary nature up to a

1 maxiﬁum of 50 percent'would be appropriate.

To the aVerage offender who seeks from his

6 defense counsel some sense of the sentence he is likély

7 {lto receive from a court;in consequence of his plea of guilty,
g |IT dbfnot belieye that many offenaers wily be grabbed by

9 the idea that they may receive aé much as only 25 percent.

0 | CHAIRMAN WILKINS: Thank you.

1 : ' Are there any questiohs‘from any €Commissioner

._\.

12 éto my right?

13 - Commissioner Block?
14 COMMISSIONER BLOCK: I have a question about

15 ||your limitation of the voluntafy'disclosure discount.to

16 lorganizations. Would you expand on that somewhat?

17 MR. SPAEDER: I have suggested application only
18 |[t© éérporations because i see it.as a prgctidal problem

19 only‘in thaf aréa. There are so many other forces which

90 |lrun counter to.a defendant's eleétion to voluntarily confess

. 21 his crimes even before they are detected that I have not

99 |lseen this in practice as a major problem.
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One does read cases, though, where counsel is
visited by a client in the privacy of his office, and a.-

serious crime is disclosed, which indeed the client may

‘wish for lots of reasons to revéal to governmental authorities]|

That disclosure even unde;‘my conception of the guidelines
would ﬁot roduce any additionaljreward at sentencing apart
from whatever the individual would otherwise receive by
pleading guilty.

If the'Commission were to enlarge the discount
to 50 percent, of éoursey that would be a significant
discount.

COMMISSIONER BLOCK: I guess I still don't see
the yationale. I think it is a good suggestion for
orgahizations, but I guess I don't see the rationale fof
restricting it to.organizations. If it is rarely used,
there doesn't‘need to be a cost in having it. Are you.
arguing thaf it provides phe wrong incentive for individuals
and thé right incentive ﬁdr ordanizations?’

MR. SPAEDER: No. I am not wedded to the
proposition that the suggestion ought to apply'only to
organizational offenders. And bne couldvloéicaliy extend

it tovindividuals; Because of the peculiar problems about
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vicarious criminal liability in corporations, very often
the people and corporations who aie making the decision
about voluntary disclosure are not the people who commit
the crime, and as a consequence, agents in some division

looéted in Memphis or DesMoines may have committed a serious

"crime which disposes the corporation to liability; the

board of directors may wish to disclose it. They did not
authorize the crime and may wish to entertain entirely

different considerations in deciding whether to incriminate .

- themselves, meaning the corporation. I believe it is a

- lot easier to do that than it is for an individual.

COMMISSIONER BLOCK: That's an interesting point.

?Thank you.

CHAIRMAN WILKINS: Yes?

COMMISSIONER ROBINSON: Would another way of

‘solving the problem you raise be to permit that cooperation

by an official to be counted as under the coopération

adjustment? Therélis_a ploa of 'guilty adjdstmeot, and there
is the cooperation. The cooperation-might be iﬁterpreted

as- applying only to other cases, and typically that'; what
it would be usedifor. But I think that one way might be

to - take that restriction off and just say that as long
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as the cooperation adjuétment is going to be by~¢ertification
of the United States Attorney anyway; one way of handling

it wOuld be to allow the United States Attorney to Certify;
cooperation that somehow Qas relatéd to fhis défendant's

oﬁn case.

Would that achieve the same result?

MR. SPAEDER; As presently defineed, I don't
believe corporation embraces this approach, buﬁ it coﬁceivably
could be so defined to cover it.‘

Theré is a tripartite system se£ up in the éurfent
guidelines, three levels of discount. Only one of them -
strikes me as sufficiently strong to induce voluntary
disclosure, and that is the 60 percent reduction provided
for exqutional assistance to law enforcement agencies.
Obviopsly, it is exceptional for a corporation to tel; the
government about a crime that the government doesn!t even
know about when the crime may‘expose the corporation to
millions of doliars in fines, debarrment from future éovernﬁent
contracting, probation, and indeed incarceration of its
own employees, which I can assure you creates incredible
Morgle problems within a corporation.

So I view it as somewhat of a difference in. kind
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rather than in degree, but I éccebt the Commissioner's

observations that you could put it into the cooperation

section.

3 A

‘ COMMISSIONER ROBINSON:. Thank you.

B CHAIRMAN WILKINS: Any other questions?

J » .

George?

6 _ _ 9 .

7 ~ COMMISSIONER MacKINNON: On voluntary disclosure,

8 you appended the statement by Deputy Defense Secretary Taft. .

9 I wondered if you had ever gone back to what the exXperience

iO was in the Internal Revenue Service after the war, when

. they had a voluntary disclosure practice?
{ M _
‘ 1o MR. SPAEDER: I don't know, Judge. I don't know

|l what the --

13

" COMMISSIONER MacKINNON: There is a case in the

5 Supreme Court and but of the 8th Circuit involving the
Shbtwell_Manufacturing Company ﬁha£ makes Crackerjack, and
17 Sﬁllivan, the brother of the Chief Judge of the Northern

18 Diétrict;at that time. And your suggestion ;aiées the problem
19 to me aé tq how far this is going to affec# the Income

20  Tax Department. They did away with it eventually. AThere

. . 91 || w@s some inducement after the war to “have these people come
99 "back in,‘ané I guess they did collect quite a bit of money.
®
MILLER REPORTING CO.: INC.
507 C Street. NLE.

Washington. D.C. 20002
(202) 546-6666 ’




10

11

.—\

13

14

16
17

18

19

%

. - 21
| 2
o

MIL.LER REPORTING CO.. INC.
307 C Sereer. NLE.

Washington. D.C. 2000
(202) 546-6666 -

12

295

But you would apply this, I suppose, to the Internal
Revenue Department, also?

MR. SPAEDER: Well, it would apply to criminal

offenses committed,under the Internal Revenue Code, although

it would not necessarily apply to'any civil‘liability that
is a collateral consequence of the disposition.

Your Honor may bé talking about an amnesty program;
I don't know. This is'certéinly not.ohe. Itioﬁly invol&es

a sentence reduction. And given the Congress' amendments

in October of 1984 to the Criminal C@de, enhancing felony
;convictioﬁ fines to, I believe, a quérter of a million dollars
gin many circumstances, éven_for individuals and more for -
fcorporaﬁions, significant exposure exists anyway, so that

'@ sentence reduction of 50 percent would still leave a fair-

bit of judicial discretion to impose hefty fines where they
are warranted.

COMMISSIONER Mac?INNON:_ I am not‘sure whether
the reduction was mandatéry or diséretionary, I think it
was probably discretionary. Of course, you get into millions
Qf lawsuits over whether this man caﬁe in volﬁﬁtarily or
not.' Generally, they came in when the Internal Revenue

people came around on audit, and of course, before they
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started the audit they had some pretty good information.
that they had done something wrong. So it doeo have its
complications.

MR. SPAEDER: Although I do recoﬁmend that even
as to those people who come to the_prosecutorfs office after
they are detected, théy shouid receive in the corporate
context a sentence reduction on a discretionary basis,
because in my own éxperiencelsoioften‘the government only
knows the tip of the icebergl And.very often, inside

counsel are aware of many substantial offenses that have

' been committed. The corporation suspects the government
' will not detect all of it, but feels an ineentive to go

 tO the prosecutor and make a disclosure, and there ought

to be some incentive for doing so; the corporation ought
not to be deprived of that opportunity simply because an |
agent has knocked on thevdoor and made some -additional
inquiries already.

COMMISSIONER MacKINNON: : Thank you.

CHAIRMAN WILKINS: Thank you very much, Mr. Spaeder.

We appreciate your remarks.
MR. SPAEDER: Thank you.

CHATIRMAN WILKINS: Our next witness is
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Breckinridge L. Wikllcox. Mr. Willcox is United States

Attorney for the District of Maryland.

Mr. Willcox, we are delighted to see you.

MR. WILLCOX: Thank you, Judge, and other members
of the Sentencing Commissjgp, |

In my prepared remarks, I addreSs two issues
which I think have some ap?lication to us as front-line
prosecutors, énd let me briefly summa;ize'my remarks for
you no&.

The first area I want to address is cooperation

and plea agreements. - I certainly cannot stress enough the

importance of cooperation. Federal narcotics investigations

' simply cannot progress without defendants' cooperation.

I think that the draft guidelines recognize very useful
and helpful gradations in Sections (b)331, 332, and’333.
Bﬁt I.think there perhaps needs to be some expansion.:

At the outset I note that often the govern@ent
is unable to certify as to a defenaant’s truthfulnéss, or
in the more usual scenario, the defendant simbly pleads
guil£y, but refuses to either cooperate or, more commonly,
refuses to téstify. |

Some additional gradations might be useful
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1 to further recognize incipient contritibn and to placé a
' 2 va:lue‘o‘n enhancing courage guilty pleas.
3 | | The treatment accorded éffenderé who accept respoﬁsi
4 || bility as.specified in (b)321 and 322 is'again'useful and
5 helpful; but I do think that a naked guilty plea standing.
6_.a10ne shoﬁld'warrant some sort of token automatic.réduction.
7. T agree with Mr. Spaeder fhat if there is little
8 .ihdentiﬁe, a lOior 20 percent.incentive, to plead gquilty,
9 |[|we are hot likely to encourage many guilty pleas. But f

10 || do recognize that many defendants éhoose to plead guilty

[
[a—

‘on the~ﬁorninq of the first day of trial simply to avoid:

9 ;the pain and the agony if not the expénse of standing trial.
13 And I dé think that there should be some minimal incentive

14 ||to simply entering a guilty plea.

15 : ,' I am not syre the defendants who plea on the

16 || eve of trial are terriﬁly motivated by any sentence reduction; -
17;_rather, they simply wish\to avoid the expense and pain of

18 | the trial itself.

19 : The most important factor, I think, in cooperation
20 ||is the fiming and the degree of it. And as the guidelines

, . : 2l . ||[recognize, thé tifniri-g and degree of 'cooperation shOuld

22 |lwarrant the most sigﬁificant sentence reduction. Every
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p&ssible inducement should be held out to those who cooperate,

:especially_eérly on in.thé investigation. The road to
ﬁamascué‘can be a long and tortured one,’and early conversion
shouid be recognizédi

Section (b)333, which provides for a 40 percent
re@uction for exceptional cooperation, appears to recognize
the timeiiness factor, but I think more specificity in terms
of the timing of coopération might be in order.

In general, the (b)321 and 331 series are very
hélpful and very useful, and in my view are necessary to
lénd soﬁe degree of predictability to the current chaotic
Vsentenciné experiences. I firmly believe that.the most
effective law enforcement is predictabie law enforcement.

Let me now turn to the monetary loss tables which
I spend a fair amount of time on in my prepared remarks.
~The property loss or gain tables in (b)251, (c)211 and"’
(f)le seem to make significant distinction$ between the
same ecoﬁomic fdrgery; tax evasion, and fraud scheme. I
detect tﬁat the Commission has made a conscious policy
decision which has the effect of treating fraud casesl
as not as sefious as feal crimes, and I can tell you as

aprofessiornal white collar crime prosecutor and defense
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counsel that white collar crimes are real crimes. And they

are often committed by leading members of the community}

‘And those individuals should be branded for exactly what

they are -- thieves.

I éan easily make thé érgument that the amount
of loss in a. crime of violence should be less of an aggfava—
ting factor than in a fraud case. . The bank robber, for
example, seldom has any notion as'to how lucky hevis going
to be. His offense should be ephanced more by the amount

of the violence he uses rather than his happenstance of

the proceeds of his robbery.

On- the other hand, big=time fraud artists

' display an enormous amount of planning, cunning and
sophistication. And as I pointéd out in my prepared

'remarks, tax cheats as I interpret these tables are treated

much more akin to bank robbers. I can'see-no‘usefui distinc-
tion in these disparate mopetary loss tablés.

One final point. At several instanées in the
draft gqideiines it seems to bg envisioned that evidentiary
hearings be held in connection with several of the issges

outlined in Chapter III, specifically the (b)321 and 331

'series. Elsewhere in the draft guidelines, specifically




301

1 the commenta?y following Section 7 of Chapter I,-it is
. 9 speéified thét at such evidentiary heariné’s, the :judge may
3 admit evidence that is not barred by evidehtiary rules.
4 If that means that hearsay is excluded, we are all in deep
5 trouble, because obviously at sentencing hearings the govern-

6 Rent's presentation consists almost entirely of hearsay

7 evidence, and‘if that is excluded, we are going to turn
8 sentencing hearings into replays of the trial itself.
9 Moreover, the U.S. Attorney's certificatién of
10 [| the extent of cdoperation in sections (b)331 to 333 often
) 1['§ will generate disputes. The defendént may wish to claim

12 ; he has cooeprated extensively, exhaustively, and ought to

13 || get a 40 percent reduction, whilé the government's view

14 is that hié cooperation was even less than total, or not

15 very ﬁseful at all. |

16 : My sense is that we may well have disputes,and

17 if the guidelines contemplate that we.will have evidentiary
. : 18 'Vhearings to resolve those disputes, I find:that'notion offen;

19 || sive. I think the government ought to be able to unilaterally
20 certify in its view the amount and extent of the defendant's
' . - 21 cooperation, and the defendant should éniy get a .hez.aring
22 on that issue if he can colorably show that the government-
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acted in bad’faith or was somehow ill-motivated in making
that certificatidn.
CHAIRMAN WILKINS: Thank you very much, Mr. Willcox
You know, any guideline system, regardless 6f
what it looks like, will change the pr0céss somewhat at
thé<sehtencing stage. But I assure you that this Commission

shares your concern and the concern of many others that

.we do not- want to change fhe process to the extent that

We have a mini-trial every time a sentence is imposéd. And
so we are‘searchihg.for ways to avoid that v;ry unfortunate
POossibility. I dB not believe that our guidelines will
ultimately provide for mini-trials and so forth. Bﬁt.it
still will change somewhat. But I appreciate your remarks
very much. |

Any questions from other Commissioners?

Commissioner B10ck?

COMMISSIONER BLOCK: Mr. Willcox, I want to address

Your comment about the monetary loss tables. First of all,

I agree with the relative emphasis on monetary loss in the

:robbery as opposed to fraud cases. I think in some sense,

the structure suggested in the preliminary draft comes part

“of the way towards that, 'in the sensé that the base_offebse
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value is much higher for robbery than it is for, say, fraud,
‘and hence the dollar values mattérrﬁore in fraud than they.
do in the absolute sentence given:for robbery. I think
your suggestiOn<goés to the fact that additiona1 do1lars
‘should count less in robbery than in fraud; is that what
you are suggesting?

MR. WILLCOX? Yes, sir.-

COMMISSIONER BLOCK: Thank you.

CHAIRMAN WILKINS: Other questions?

(Pause.)

CHAIRMAN WILKINS: Thank you very much.

MR. WILLCOX: Thank you.

CHAIRMAN WILKINS: Our next witneésﬁis Mr. Joseph
E. diGenova, the distinguished United States Attorney from
the District of Coluﬁbia.- Mr. diGenova,IWe are delighted
to see you again.

MR. d;GENOVA:. Mr. Chairman, Your Honor, members
of the Commissioh, thaﬁk you very much for the opportunity
to be here this morning.

I haa.originally intended to offer substantial
coﬁments, but I looked over into the jury box and saw the

members of the jury panel and was reminded of a story that
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- cheer too many one night, and after fumbling with the keys

' sheepishly, only to find Mrs. Long looking down at him.

take questions from the floor."

- text, Mr.'Chairman and members‘oﬁ'theaCommissioﬁ, and under-

Congress has given it.

304

Senator Russell Long tells about his famous father, Huey
Long.

Apparently, the Governor had downed a cup of

to his front door for a while, he finally got to the door

and opened it only to trip:over the treshold. He landed

flat on_his face just inside the door qnd looked up

However, never .one to lose the initiative,. the

Governor said, "I will dispense with my prepared text and
I would simply liké to dispefise with my prepared

score several points about the general process of what the
Commission has done and why I think it is important that

the Commission has taken on honéstly the charter which

Let me begin by saying that my work as United:
States Attorney here and my number of years working in the
United States Senate, as well as my service for two years

including up until today on the Sentencing Guideline Commissio!

for the Superior Court of the District of Columbia, give
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me, I thiﬁk, a keen appreciation of the difficult job that
Congress has given you, and also gives me a great deal of
admiration for the work that you have accomplished so far.

Within that background I'd like to just discuss
a few general points about sentencing reform‘and maybe
allude to two issues which have arisen here.

Now, as I have listened to -the testimony and’

~read about it and read some of it over the last .months,

it is apparent that many individuals have compladined about

 the guidelines taking away judges' discretion. I think

" that that obviously is a concern to the'judges_and to

individuals who are not terribly interested in the notion
of certainty.

It is axiomatic that when Congress instituted

. the notion of guidelines, it made a policy decision that

for whatever, for good or ill, it sought to circumscribe

the discretion of judges to a certain extent. That is

" precisely what Congress ‘intended.

Now, we can argue about the wisdom of that

"~ decision, but that decision was made. And there are many

that would argue that the notion of having guidelines in

Federal courts is not an acceptable one given what
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Federal judges are asked to do every day.
We have been asked to address the question, the
real quéstion, of the disparities which have existed in

sentencing, and.no one can dény that they do exist inside

-individual districts and from district to district. When.

"you have the kinds of disparities that are reflected in

thé data that has been giﬁen to this Commission, in somé
instances ranging, just as one example, from probation to

five years in a typical mail fraud case, in cases of identical
quality and caliber, or sentences of three years and then
another sentence of twenty—five.years.in bank robbery cases,

those of course are the things that have concerned policy-

'makers and cry out for some form of accounting.

So it is not surprising that Congress took the
step that it did. What I am concerned about is. that as

guidelines become drafted and implemented, we not lose

the notion, if we stick by what Congress intended, which:

is finalty and some certitude and that there not be much

deviation from the fundamental notion of what the'guidelines

are tryihg to impose for particular offenses.

What we have disbovered in working on the Superior

Court Guideline Commission -- and I know that the Commission
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trying to communicate the fundamental ideas that the Commissior
option to lead to disparity, litigation and appeals.

- that, and for very good reason. What I want to underscore

"is that I think that the effort that this Commission has

307 -

has rejeéted this ﬁotion -- is that a grid of some form

is extreﬁely helpful in not oniy making the guidelines
understandable but making them acceptable to a wider range

of individuals becguse they were as a result of that ﬁnder—
standable, and people could seé what the ;ltimate cbnsequences
were goiﬁg to be, 1iterally, in front of them as a result

of lodking at the grid. |

We found that to be most reliable in terms of
was trying to adopt, and that it would be the least likely

I understand the Commission has not opted for"

made is absolutely vital and that in addressing the problems
in a draft guideline setting in which the Commission‘hés,
made it very clear tq everybody that this is not the final
wofd, that'this is‘a working dOcument,ﬁthaf this has

become in and of itself a major contribution to actually
getting to the point of a finai set of guidelines - and

I have aépreciated_the opportunity to review them -- I

do share many of the concerns that have been expressed by

3
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my colleague, Mr. Willcox from Maryland, particularly about
the notion of a sentencing proceeding becoming amini-trial;

the notion that we will expand precious judicial and

‘prbsecutorial resourcés at a part of the judicial proceeding

which has historically not required the kinds of evidentiary

investments that might appear to be required by a casual
reader of these preliminary draft guidelines. And I am,
of course, sensitive to the Commission's views that they

are indeed just preliminary, and that is why hearings are

' being held so people will have an opportunity to pinpoint

to the Commission their concerns.

I also think that, as has been expressed, the
notion of cooperatioﬁ must be given some concrete expression
and that the certification of the United Stateé Attorney
ought to be sufficient in and of itself to deal with that
question with regard to whéther or not the cooperation has.
been‘satisfactory to the government. As'it stands today,
the representation of the Unitedetateé Attorney in

regard to that is generally accepted by the court. It may

be done in various ways. Ifﬁthe_cooperation has been good,
the government frequently -- universally -- says that. If
the éooperation has not been good, it says that, too. 1If
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’it has been mediocre, it says that -- trying to assist the

' this question of capacity and how should it fit in. One

' of those answers is supplied by the COmmission“sllegal charter

309

judge in some way in'making a very difficult deciSiqn of
what sentence to impose.

-There are two areas -- and theﬁ‘I will stop and
take any queStidns - that-we have had to address in our
rble~1ocally which I think you are now beginning to face
up to as some of the comments come.in,;and that is adequéte
prison capacity and the fundamental establishment of the-
guideliness.

There is a view that -- how do you deal with

the other, by good sense and sound public policy. Tﬁe answer
supplied by the Commission's charter requires it to take
Prison capacity "into account" in making its recommendation
and authorizes the Commission to recommend expansion of:
those facilities if the Cémmission deems it necessary;

The answer suppiied by goéd sense and sound
public policy is that linking sentenciﬁg decisions -- linking
Sen£encing decisions, individual sentencing:decisibns -
to priéon capacity improperly, in my view, joins two

separate concepts to the detriment of both of them.

j
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Providing adequate prison capacity is a duty

a civilized society owes to its law-abiding citizens

whose safety cannot be jeopardized by a separate and irrelevant

factor, put simply, adequate prison capacity should be
a consequence of:proper sentencing of criminal offenders
and not a factor in establishing sentences.
Finally, I‘just‘want to say a few words about
one of the COntréversialiaspects of any sentencing guidelines.

Judges in our district, prosecutors, defense lawyers and

others, have been involved for actually almost three years
" in developing the guidelines locally that I alluded to.
- Early in our deliberations it was clear that one of the

. consequences of establishing sentencing guidelines would

be to place a limit on the discretion of sentences that

- judges could establish. Congress recognized that when it

established your charter.

Our experience indicates, however, that once
the guidelines are carefullyrdrawn, as this Commission  is
attempting to do in its preliminary draft?*with £he full
participation of;the judiciary, ° the conscientious judges,
we Dbelieve will.gratefully embrace them Secause they Qilii_

have been through a sound policy of exposition,. And I am

L
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quite confident that the Uﬁited Stgtes Sentencing Commission
will find a similar experience and tﬁat these public hearings
will perform an important function in inVolVing the judiciary,
the legai profession.and the public in your vitally impdrtant
workf

I would:be happy to respond t9 ahy questions
yourhave generally_or anything that was addfeSSed by anyone
else,.including the corpérate problems that Mr. Spaeder
addressed. |

CHAIRMAN WILKINS: Thank you very much.

Let me ask you about what we call "acceptance

- of responsibility". Mr._Willcox,expressed concern that

' the maximum of the consideration of 20 percent over the

otherwise applicable guideline sentence would not be suffi-
cient inducement for encouraging guilty pleas. And of
course,'we wduld hope that the percentage of those defendants
who plead guilty in our courts, 88 to 90 percent today,
would not change signifiéantly under any guideiiné system.

Do you have a view on that acceptance of
responsibility and whether or not 20 percent is sufficient?

Of course, it is not mandatory and it is not automatic.

It is u to 20 percent within the discretion of the judge;
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‘that's the way it's written now.

to retain the discretion in conjunction with the defense

attorney through the very professional.negotiations that
range which will give some real benefit to a defendant who
not necessarily by giving up others, because there may not

- be any others to give up, but at least by recognizing that

:he or she has done something wrong and is willing tQ_at_

312

MR. diGENOVA: Well, I suppose 20 percent of
what is the way I look at it. If you are involved in reaching

a disposition with a defendant, the prosecutor is going

go on between prosecutors and defense counsel, to pick.

an appropriate crime and to pick a crime which has a sentencind

seeks to legitimately cooperate with the government, if

least admit tha; and pay the price.

I assume that there isAgoing to be a range, and
I have looked at this -- not in the Qreat depth that the
Commission has -- that there is‘going to b§ a range of
offenses in any given situation thqt thé government is goihgﬁ
to have at its disposal.

qu, any time you try to pick a number odf of
the air, it is fundaﬁentally going to have té -- there is

no way to rationally pick the number. Twenty percent may
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seem fine to me in a given case given the particular fécts.
it may not éeem enough to me in another case where that
kind of recognition as to the individual involved, I might
want to say I'd like to give 40 or 50 percent. It ﬁay be
ﬁhat some range may be necessary a little bit higher than
the 20 pecent, but as long as again, as within‘ﬁhé‘guidelines,
there aferranges within which people canvrationally chodse.
Ai don't think anyone canrfault that. There are obviousiy
ﬁolicy problems along thé way that have to be addfessed;
But I think by picking 20 percent, the Comﬁission has started
%ét a rational level, and I think people can differ about
;whether or not it should be higher. And I can aécept the
ﬁotion that I might want it higher; I might want it as high
las 50 percent in certain circumstances, and in order to
continue to induce people who waht_tq preservé the scarce
'judiqial and prosecutorial resources that‘we now have.

I am not offended by 20 percent, but I:can

certainly’ envision circumstances in which I'd like to have

|lmore than that and think that the guidelines ought to have

more than that.
CHAIRMAN WILKINS: You bring up a good point

in your discussion. We always need to keep in mind, and
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some overlook this, that Qé should not look at acceptance
of responsibility.or that section aloﬁe, because as you ‘
point out, there is another section dealing with cdoperatioh,
another section that we will have dealing with plea negotiation
and all of those things impact one on the other.

MR. diGENOVA: - That's correct. There is a cumu-
lative effect of a number of parts of the guidelines wﬁich
in many ways do nothing more -- the guidelines do nothing
more than put into a package what already goes on in the
system, and that is the negotiation which occurs at the
ibeginning of the case, at the»front end of the\fﬁel cycle.
;An& thenrasémbre £acts become apparentﬂ'the culpabiiity
‘becomes more clearly defined, other decisions are made
.along the way, and indeed the defendant has an opportunity
to cooperate, perhaps inculpate others, perhaps there
are not others to inculpate, and then also involves other
actiéns which the defendant may take between the beginning
and the end:of the process to help a prosecutor determiné
the nature bf the specific charge which should be broﬁght.r
And that, under the guidelines, will still be -- the Commission

is not going to change the laws of the country; they are

gding-to be there, they are all still on the books; there

S,
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to take on a basically Herculean task which is to try and

.States, has asked the Commissioh to§£ake oﬁ a task which

f:I think is basically undoable in mahy ways. It is sometﬁinq
that, like Congress frequently asks. people to do, they do
;somethinq which can't be done. Weli, that;s all right.

'I think the Commission thus far has done a noble job and

- 315

are_a host of laws in most instances which a creative prosecu-
tor can make ﬁse of iﬁ order to find a reasonable disposition
with a‘particular defendant. -And obviously( criminal hiétories
and modifying'factors are going to have an impact on that

as well.

So ‘I think that Congress having asked this Commissig

articulate in a volume many. of the unspoken notions which

surround the art and practice of sentencing in the United

a very hélpful job in trying to outline and articulate
what some of these perhapé somewhat arcane notidns of sentencin
are, and qﬁite frénkly; hiying read it and gone thropgh
it, I find it‘veryhelpful in trYing to anaIyze-some“of

my own notions of'what is wrong with sentencing practices
in general. It is not, in my view, the final product, 'and
obviouslyfthé Commission doesn't view it that way, either.

So I don't think it is anything for peopie to get.all upset

9
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ébout; and obviously your Commission has been subject ﬁo
some‘criticism for thié document. I think that is probably
healthy in a democracy that we can have that kind of
criticism. The Commission obviously does not view this

as the final document. And I wquld'hope that it isn't

the final document, because I have expressed some of my

COncerns with it, but I am sure it is going to be changed.

CHAIRMAN WILKINS: Well, it is far from the final
document, and of course was published 6nly for the reason

to generate the extensive public comment because the time-

' table is so short. And if we wantéd until next year to

go through this process, we.wouldn't have time to absorb

'and digest and use constfuctively the comments that we are

receiving now. -
Commissioner Block?
COMMISSIONER BLOCK: Mr. diGenova, I have a follow-
up question on your preferénce fgr a matrix presentation.
Is that in part a preference for'é simpler‘fbrm, q'simpler
set of guidelines?

MR. diGENOVA: Well, let me speak as a commissioner

on another commission. I'm not a judge, and so I do not

have the expertise that many judges have who battle daily
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with the nétion‘of imposing a sentence -- a very onerous
résponsibility in a free society.

I have found as a commissioner that in dealing_
with a matrix, it has been easier for me to understand all
the notions being brought together in a thoughtful.pr0cess
that has. taken almost three years for us‘tQ do..

Now, that may be a symptom of my own wish to
reducebthings to undé;standable form because I find it
pasier to do things when I understand them.

Howevér, I certainly recognize that others may
‘differ on that and that for purposes of aséuaging sentencing
;judges around the country, the Commissién does not wish |

'to present them-wiﬁh a numerical matrix to make judges

feel like accountants. That's fine. But from my perspective
as a commissioner I have found it easier, after a tremendously
long deliberative process of three years, to understand

what the ultimate result wsa when I have seen it reduced

to matrixes, various ones -- one for drué offenses because
they are different and distinct; a separate one for

a@rmed offenses, and then one matrix for the other offenses,
énd then some non—grid offenses whicﬁ have mandatory minimums

and for which no exception can be made. So I have found
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You handle that in terms-of characterizing the offense

ftics; criminal histories; we have offenses, and they are .
Er-ankedf'based‘ on -- I don't have the grids with me now --

but they are on dollar amounts, the amounts involved. And

financial loss. There are various ones.
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the matrix or the grid concept to be easier fbr me to

understand, and'I would aséume, hopefully, for some judges

to underétand, and perhaps even morQAaCCeptable. But it

is not, obviously, the end-all and the be-all of guidelines.
COMMISSIONER BLOCK: I just want to pursue that

a little further on the technical points. How did you handle

something like fraud, which has these:dollar dimensions

and maybe some other dimensions about victims -- how do .

in a matrix or grid form?

MR. diGENOVA: Well, we have offender characteris-

We have some victim impact.data which is used to determine
whether or not the victim was a corporation or whether or

not the victim was someone who could not absorb this particulay

'COMMISSIONER BLOCK: So you have these discrete
categories.
~ MR. diGENOVA: Yes.

COMMISSIONER BLOCK: And then you put an average
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there for that discrete category.

MR. diGENOVA: .Yes;v

COMMISSIONER BLOCK: Based, I suspect .in your
case, -something like the current sentence, but you put an
average there.

MB. diGﬁNOVA: We have. aggravating and mitigating
factors which are taken into account in establishing-where
that fits in.on a ?articulargrid.

COMMISSIONER BLOCK: One of the complaints that

we hear quite a bit is that if we use a simple system, then

| we will be treatijng, guote, "unequals equally" or the

same. Does the matrix presentation, the matrix form, have

' that problem?

MR. diGENOVA: I don't understand that, "unequals
€qually"? Well, let me just say this. It is readily

apparent in establishing any sentencing guideline that the

~Notilon to achieve uniformity will require some sacrifice

of individualization alohg the way in order to achieve
the greater goal of uniformity. That is a policy

judgment that a sentencing guideline commission makes at

the beginning, that it is going to decide that it is better

to have proximity to'uﬁiformity than it is to have
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disparity in individuality, for a‘number of reasons -- for
honesty to the public, for the acceptance of sentences 6nce
they are imposed because they will bevfinal, they will be
understood, there will be‘truth—in—sentencinq, people will
know what is coming down the pike before and éfter they
commit an offense. Those are perfectly legitimate factors
to be taken into account in balancing against notions of
individuality if you aécept.the notion that disparityfis

a problem. |

If you do not accept the notion thét’disparity

' is real, then of course you have no use for guidelines at

'all, and this whole discussion is useless.

There seems to have been some consensus that
the disparity was sufficiently grave and sufficiently
widespreaa that the notion of guidelines( the:time for that
had come; Now, we can all argue about the birth of this -
particular piece of legislation andéphe manner in which
it was enacted info law and all that, but the fact is, the
President signed it, and we have it, and there appears to
be a sufficient amounﬁ of professional opinioﬁ, judicial
and dtherwise; that thié ié an issue that needs to be

addressed.
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It seems to me fundamental in the notion of "

accepting a guideline that you are going to have to give

us some individuality, and you are going to have to give

up the kind of "benign disparity", as some people would

call it, in order to achieve the greater ngd for the greater

number.
COMMISSIONER BLOCK: = Thank you.
CHAiRMAN WILKINS: 'éommissioner Baer?
COMMISSIONER BAER: 1I'd like to-ask whyihas.i;

taken three years in the District of Columbia and it isn't

out yet?

MR. dAiGENOVA: Because it isn't easy.-

COMMISSIONER BAER: Second question. Once

the proposed guidelines are developed, is the Parole Board

abolished?

MR. diGENOVA:' No. fhese guidelines that we
are:developing were-the result of a judicially-created
initiative. The late Chief Judge H. Carl Moﬁltrie @ecided
that thé court needed guidelines after doing a computer

run on the sentencing practices of the court, and complaints

from the Bar about disparities. They did the computer run,

and they discovered indeed that there was a wide range
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— some judges never gave=any time; other judges_alwaysl
gave time —-‘aﬁd so there Qas‘a concern for this. And.
three years ago we started on this pfOcess, and as we began
to unravel the facts and anélee individual statutes, we
discovered thaf this was an ektremely difficult thing to
do.

And I must tell you that the non-judicial members
of:the Commission at the end bf-the three-year period came
awéy with a great deal of respect for what judges do every

day, which is impose a sentence, because they finally began

;to realize that the imposition of a sentence is an extremely
' difficult job.. It is not an easy task -- if it is conscien-

tdously taken unto.

And so what happened is that as we all began
to sort of robe ourselves, if I may put it that way, in
trying to fashion‘appropriate guidelines, we began to become
frightened of the responsibilities that were comiﬁg upon
us; and:we beéan to agonize over how things should bé_'
@Pproached and how the guidelines shoula be shaped and how
the format should occur.

We are now in the position of issuing our

guidelines probably in the next month. They have been
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Beeait reviewed by the judges, and they will now be issued
to the puﬁlic for public commeﬁt, and it is quite clear
to ali of us -- and that's why I empathize with what
this Commission is going through; I sympathize with you;
I understand the difficﬁlty of;the task -- and I must say
that I am not surbrised that people have had differing
opinions about the préiiminary»draft. On the other hand,
having gone through this nbw fér three'years myself, I
have to give you a tremendous émount of credit for what

you have accomplished in a mucﬁ shorter period of time than

' we have. And Commissioner Baer, I can only tell you that
. the reason it has taken three years is that we never realized

~how difficult this job of establishing guidelines could

be, and it has been an agonizing experience.

I am happy to say that the members of the Commissio
have uniformly approaéhed this task with great seriousness --
and when you meet at seven o'clock in tﬁe morning so you
can get to your job by nine or'nine—thirty,>let me tell -

you, that requires a degree of dedication that I never

thought I had. But it was sciﬁtillating company at . seven

o'élock in the morning with a good cup of coffee ahd a

fresh doughnut. But I just really think that people don't
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:Seventies, had asked for many sentences, had gone through

construct guidelines. It is a very, very, very difficult

12 || task.
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a Federal prosecutor in this courthouse in the early:

sentencing proceedings. I then worked on the Hiil; and"
then I became United States;Attorney. And I have been.five
years back in the_foice, ang I teil you, I never fealized
until i_got on tnis CommissionAwhat really goes into making
a judgment about a'sentence.;vlf ie very, very complex.

And I think the public, and eertainly COngress, does not

understand what the stakes are and how difficult it is to

I am surprised by.my own feacﬁion'to thaﬁ) beceuse
I-toek a very simplistic view ef sentencing when the Commission
started. And now that we have gotten through this process,
I don't have that View anymofe. In faet, I am_a&estruckr
by the responsibility that tne Federal judges have, and
I am-not sure that I am capable of;figuring ogt what these
gJuidelines ought to look‘like -- I don't know that anybedy
is, quite frankly. | |

COMMISSIONER BAER# What will the role of the‘

D.C. Parole Board be after these guidelines are issued?
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MR. diGENOVA: Yes, I didn't anSWer-that part
of your question. The answer is that these guidelines were

then set up as not mandatory -- they were going to be

1SsSued -- and only in felony cases, not in misdemeanors,

ObViOusly;-where there is no range of sentences -- only
in_felohy éases, and that they would be adopted by the
court, and.they will be recommended to the court to fbllow
oncé they are in final form.

‘'They will be issued, and judges will obviously

not be required to follow them, but there will be some .

'community pressure to follow them because, I hasten to add,
the Commission will not go out of existence. Our Commission-
'will remain in existence to monitor the guideline implementatio

process, to see whether or not there is compliance and whether

or not, if there is not, there ought to be some form of

legislation similar to that which established this Commission,

to simply put the grids and the matrixes and the guid?lines

into law.

We have run into problems, for example, in reviewing

the statutes, where we have found many of the penalties
enacted by Congress when Congress was enacting the local

laws for the District, are way out of whack, and that they

n
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are too low, and that the Commission has come up with a

sentencing grid for a particular offense in which the judge

‘cannot impose that sentence because the law does not permit

it.

I must say that in most instaneces, what we havé‘
discovered’' is that‘the judges.-- and the majority of this
commission was jﬁdges - thaf the sentences really weren't
tough enough. Whéﬁ people bégan to go through the entire

Criminal Code and began to discuss the philosophy behind

'an individual statute and offense and try to place it

'with all the other felonies and how they should rank, it

| Was fascinating. The ranking. of offenses became one of

the most fascinating aspects of this process because we

began to see a discussion not only of the statutes themselves,
but of the social policy 5ehind individual offenses and-

how, 15 or 20 years ago when a statute was passed and

a;?rime, for example, of indecent 1iberties with a child

was not necessarily coﬁsidered the way it is today, our
commission was off the charts on the sentences we wanted

to impose in those cases because of our knowledge of the

‘permanent psychological damage done to these victims --

if not necessarily physical damage, the psychdlogical.




17

10

1Y

12

13

14

15

16

18
19

20

21

22

* 'MILLER REPORTING 'CO.. INC.

507 C Streer. NLE.
Washingeon. D.C. 2000
(202) 546-6666

o ' T 327

ddmdgé which in most instances_may be irrepdrable; and‘may
cost SOCiety in dollars, in Sobiai Secnrity benefits, for
years and years to come, thaﬁ recdmmendations would bé méde
in aiseparate‘bOOK that the coﬁmission will send to
Congress and the Counéil that various penalties be

Changed, in most instances significantly upward, which

then underscores the whole notion of prison capacity and

Who js going -- and of course in the District, our prison
capacity is a serious problem where over 95'percent'of our

inmates in the D.C.‘prison system are recidivists with

 three or more prior felony convictions, so you can see

the problem we face.

COMMISSIONER BAER: Final question. >Can-we assume,

then, that your commission believes that when prisoners

come back to D.C., they should be supervised?

MR. diGENOVA: Oh, absolutely. There isn't dny
donbt about it. We all believe that some Semblance of
supervision:obviodsly is supposed to be‘happening now in
the system, but wé all know, élso, that the limited
resources ddn't make that possible.

Let me just underscore that I am additionally,

besides being somewhat struck by the demanding nature
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of sentencing, I have also been struck by the demanding
nature of the probation officer's work and what a phenomenal
job the Probation Department does in analyzing these cases

for judges before they get to sentencing. Considering the

.workload that the Probation Department has, I don't know

how they do it. I realli don't know how they do it -- and
they do ektremely professional work,. and they serve this‘
court in a truly remarkable way. I am very, ?ery proﬁd
to work with them.
CHATRMAN WILKINS: Any other quest;ons?
Commissioner Nagel? .

P

COMMISSIONER NAGEL: I want to begin by thanking

' you, Mr. diGenova, for enormously illuminating testimony,

but ask if I could just push you a little further because
of your varied experience both on the Sentencing Commission
as U.S. Attorney and formerly as a Senate staffer.

In the course of' our hearéngs over the last few

months we. have heard in particular from some constituent

groups a focus on what I think have been four aspects of

the preliminary guidelines. "
One is the ignoring of prison capacity, and you

have. spoken to that issue, so I won't ask you to repeat
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that. But there are three others that I would like to have

your views on.

One is the pérceived excessive emphasis on certainty
of imprisonment for all serious offenders. The.Seéond is
a‘supposed devaluing of probation as an alternative to all
Sentences rather than as aﬁ alternative to sentences with
a very low imprisdnment'range. And the third is our séeming
departufe from current bractice and the degree.to whicﬁ
CUrrent practice should dictate any proposed guidelines.

If you want, I'll repeat those.

MR. diGENOVA: No; I have them, thank you.

COMMISSIONER NAGEL: Okay. If you could give
jus your comments on thét.

MR. diGENOVA: Well, on the certainty of incarcera-
tion for all serious offenses, I just think that thié again
gets back to the fundamental notion of guidelineé and'the
Juestion of uniformity énd the acceptancé of a notion that
a society is going to make a general policy judgﬁent tﬁat
a partiéular type of penalty needs to be imposed in a case,
in a particular kind of case, for the good of all. Now,
that may be for reasons of deterrence, whether or not you

believe in deterrence -- and I don't necessarily believe
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in deterrence in all caseﬁ; I_ao believe in punishment and
retribution, which Ivthiﬁk are perfectly»propér and indeed
civilized nétions that a society has a right to express.

The éertainty of punishment is very, very impor-
tant; the certainty that for particular types of'very serious
offehses, individuals are going to pay a price, I think
is Qital in a so;iety that profeéses to pro§ide orderea
liberty for people who pay taxes and otherwise obey the
law;

It is not in my view offensive that when people

' break the Social Contract and decide that they will take
iunto themselves which laws they will obey and which laws

Ethey'will.not, that when they pick ones that hurt other

people, physically or financially, it is not bad that a
public policy decision is made that those people should
go to~prison, generally speaking, for a period bf time.
So that's a philosophical question‘more.than
anything else about the question of certainty,.and my

answer is I am not offended by that. I think you can accom- .
modate some of the concerns that people might have

about that with aggravating and mitigating factors‘and other

notiqns of cooepratidn, and the other things We talked
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about in thaf huge worid, that global village of ideas,

that are inciudéd in the guidelinés, before you ever get
to what the person pleads to. There are lots of ways to
deal with what that certain sentence is going to be, in

my view, if I understand thése guidelines correctly.

On the question of devaluing probation, again,
probation, I don't believe, is devalued at all by this.
In fact, I believe it is enhaﬁcediby the nbtion of establishing|
some ceftainty as ﬁo the kinds of:things that you expect
people to be accountable for in oﬁe form or another. And
%aqain, if you are going to have gﬁidelines and YOu are going
ito have unifopmity,.y;; cannot have the kind of deviationv
%which is going to include all the situations that some defense
attorney>or some prosecutor or some theorist might want
'to have included in the guidelines. Something has to be
sacrificed in the process to achieve uniformity if you accgpt
the notion of guidelines,

On the question of -departure from current
practice, well 6bviously,'there is going to be some departure
from current practice. The curreﬂt practice apparently
ié disparify; .So if»you are talking about actual probiems

in the 'sentencing process, obviously there are many, many
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current practices which will be changed as a result of this.
It will change to a certain extent, I think most ara@atically,
obviOUSly, it is‘going to change what a judge c;n do. That

is obviously one of the:key complaints about the draft and
the notion of guidelines in general. I don't see thatvbeing

a problem.for me as a prosecutor unléss efforts are made

to put restrictions on the kinds of hegotiations-fhat I

éan enter into asAa prosecutor, in wﬁich case, then I think
you would have an even more sefious éroblem in‘terms of
trying to accomplish whét the Commission is trying to do.

There has to be flexibility, it seems to me,

R e

and if the prosecutorial discretion were to be limited in

any meaningful way, then it seems to me you would have a
terrible situation in which you wouldn't have any kind of
flexibility at the front end of this cycle to determine
what is going to happen at the end of the cycle.
COMMISSIONER_NAGEL:"Thank you.
CHAIRMAN WILKINS: Commissioner Breyer?
COMMISSIONER BREYER: Thank you for. your comments
about the process. I underline them. I couldn't agree

with you more. It is much harder than I ever thought it
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wéuld be, and ééople don't understand it until>they start
to do it..
MR. diGENOVA: I don't ever wan£ to do it again,

by tﬂe way. I am not volunteering for another --

| COMMISSIONER BREYER: My thought process, you
so'well—described. All right. I appreciate that. And
that is why I am really going to ask a'qﬁestion that is
more addressed to other people in the audience wﬁo_are
going to testify later than to you. And the reason that
I am saying that now is because as you haVe pointed out,
;bur choice in September was to put out what I'd call the

' roughest block of marble, or to put out nothing. I think

|

fit was right to put out this very rough block of marble

'so that people could comment. And from my own point of
View, I would not know where to éo without those comments.
I mean, it has been very, very usefulﬁ

MR. diGENOVA: Well, I think you know where to
’go now. I think several people have told you.

(Léughter.)

COMMISSIONER BREYER: Right. But you see, this
is a practical problem, because at thé same tiﬁe i am |

reasonably optimistic that we can in fact do something
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to help with the basic underlying problem, which is the

[

Problem of disparity.

There is a problem of disparity, and it is possible
to do some small amount of godd, I think. But what worries
me is that because of the inevitable stirring up of
degrees of opposition because the block of marble was so
rough, #hat if we start to get postponements and so forth,
People will get tired of theAwhole idea, and that wduld
prevent any goodgfrom_coming of this.

- Now, that is preface. That is why I am asking

. the question, because practically speaking, we will come
out, I imagine, with a version in January or February anyway
 for comment ag@in, and it is really that version that people

should be commenting on now, because I already know their

comments on the last one. And it seems to me that most

of the people -- I don‘t know all of them -- but I mean,

I think thére is widespreéd view that a lot of those comments
are very well-taken.

So I have been sitting here, thinking, well,

how would I describe the next version as I would guess it

would be. Well, I would describe it as, number one, starting

with the framework that is in the blue book insofar as that
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framework is roughly‘descriptive of crimes that are charged
in statutes. And you know, there is a chart. You can go
right from the statute to the description in the book. It

is pretty much, I think, based on what are the actual

~words and the actual statutes, pretty much, not entirely.

All right. Now I would say there are five

Steps that are going to take place. The first in a way
is the easiest.

That is called "de-bugging" it. That is,

it is filled with ‘technical mistakes. Of course. I could

write 192 suggestions, which I did; MacKinnon wrote about

' 100 others; other people had a whole lot of others;.‘So

| that is step one.

I think step two will be simplification. That

is, under each of these headings as you picture them in

that blue book, instead of there being eight or nine differen-

ces, there may be only two or three or none. Now, that
is what BlOck'was_talking about, because'you realize in
doing that, one creates a different kind of unfairness.

One lumps together peopte who are really un-alike. All’

right. So, now that we have done that to simplify, we have

to do something about that.

The third thing is to have ranges -- that is,
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dveflapping ranges -- where you hurt people; perhaps instead
of Saying 14 months, you would say 10 months to 40 months.
"Judge, you choose," and then overlap the rasges so there
is no bright line that peopte will be attempting to litigate.

All right. Now, I want you to take this in,
because I want you to be thinking, given your experience
at the D.C. Commission, is this going to work. All right?
That's really the questioh now.

All right. The fourth thing will be broader
digcretion to the judges such as, "Judges, you choose among
these ranges," and "Judges, you depart where you have a
good reason for departing." Indeed, we might suggest a
few good reasons; indeed, leave it open to the judges to
pick other gopd reasons, as long as they.write them down.

And the fifth thing would be plea bargaining.
Plea bargaining might, under certain kinds of supervision,
both charge and Fentence bargaining, give the judge the
power to approve it where those reasons are specified
and the judge thinks they are good ones.

Now, those are five major sorts of modifications
around this basic structure. And the problem for us is

going to be is a version which incorporates some form of
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those five major.modifications going to be close ehougﬁ-
that in fact we can.begin to put such a system in ?lace.:

Now, I don't necessarily expect you to have.a
reaction‘te that. if_you do have reactiens, fine.

MR. diGENOVA: Well,;I have‘a lot of reactions,
but I don't think I waﬁt to ekpress them today, because
I'1l tell you why. _Ha%ing been through this process now
for a long period of time, I have learned not to go with
my initial reaction aboutvavlet of ﬁhings as I have gone.

through this sentencing guideline thing. I don't think

~any of those ideas is offensive, in terms of analyzing the
particular problems that this Commission is facing, and

;they may be very worthwhile things to pursue.‘ And indeed,

structurally, they sound like things that obviously the
Commission should take a look at and ﬁo doubt will. So
again, I am not offendea by the notions, and if you .are
looking at these things, I tﬁink that's the key thing.

But the bottom line is that guidelines by their

|l very nature express the notion of certainty and minimal

deviation -- minimal deviation -- because otherwise, if
the ranges of selection are too wide, you then return to

pretty much where you started before. It won't do any
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géod to'fihe—tune a set of guidelines.so that if you accept
tﬁe Congress' mandate, if one intellecﬁuallf accepts that
mandate -— and that's all I am talking about; I am ﬁot talking
about a personal preference here -- if one accepts that

mandate, then the range of disparity or the range of deviation

'in individual sentences has got to be kept to aminimum.

Otherwise, you end up right where you were‘before;;fhe only
difference is you are going to have more litigation. And

if I:am-asked what I want, I want it back the o0l1d way.: If

that is where we are going to end up, which is a set of

;guidélines which are going to provide ranges of selections
- for--judges and give various opportunities for hearings and

appeals and additional litigation, it isn't worth the

candle at that point, because nothing will have beén
accomplished. That of course flies right in the face of
those who say, "We don't want that kind of certainty. We
really want to be able to fine-tune this thing in ?very
particulér case down to a 30-day period."

Well, thét to me is the fundamental notion of
having or not having guidelines. So it really revolves

around when you say "ranges", in various areas of what you

are talking about, what you mean by that; what does it
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look like when it is finally down on a piece of paper. And

when you start having overlapping ranges in between offenses, .

you start to have some problems, I'll tell you right now.
You have different problems in terms of scooting -- I see

this in terms of matrixes -- in terms of scooting people -

in and out of various boxes with very, very tiny, -tiny

;discrépancies. And I am willing to pursue that and see

what'happéns and see what the Commission does.
But remember -- my mindset is on the notion of °

the mandate that I was given on that commission and the

fmandate‘tb‘this Commission as I read it, which is certitude.

The ranges bother me if they are too big.
COMMISSIONER BREYER: Well, this is also at the
back of my mind, to tell you the truth. As we have tried

to get narrow discussion down to very fine points, we

discover that different people disagree about what the

various factors should be and how much they should count

for. And in addition to that, there are large numbers

of'peoplé, particularly judges, who are very concerned about

“all the.litigétion that will go on, flooding the system

over each division. Then it seems to me possibly a way

out of that is to at least begin -- you see, you can set
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'a process into place. The p?ocess_céuld perhaps be very,
Very broad discretion -- a bit Qf,anjimprovement. Then,
'er; time, collect data. And as you collect.data over £ime,'
narrow the gﬁidelines.. So you don't have to do everythiﬁg
in a -day, or in:year, ten Years, twentyﬂyears. Then gradually
narrow thém dowﬁ to the narrow ranges you are talking,ébout.

| Do you have a reactién? I am gquite interested.

MR. diGENOVA:  Well, I think that's not what
Cdngress'intendéd. I mean, if you want to know what my
reaction is; I don't think that's what Congresé intended.

;At least that's not what they said as I read the statute.

SIt might be a good idea, but it's not what Congress said.

Z CHAIRMAN WILKINS: Any other questions?-
. . George?

COMMTSSTONER MacKINNON: You have a gridiron
at thé present time, and yoﬁ allow -- that is, assuming
the court adopts it -- and you say theyvaren‘t mandatory.
Do they héve to \give any regsons?

MR. diGENOVA: 1If they deviate. They have to
give written reasons for a deQiation above of below the

grid sentence.

COMMISSIONER MacKINNON: In open court?
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MR.'diGENOVA:. They have to be in writing in
the court jacket. |

COMMISSIONER MacKINNON: I find that you have
to give them an open court.

Mﬁ) diGENOVA: I am not against thai.

COMMISSIONER MacKINNON: Well, that's the official
sentence that any person gets.

Did you find that the guidelines that you céme_.
to would increase prison sentences generally, &ou thought?
DO you estimate that?

.. - MRy diGENOVA: Your Honor, what we discovered

was that there was from what we could tell anm insufficient

:databaée tdﬁé'dble £djﬁaké:the»judgment.finaliy;, ﬁoﬁeveﬁ,
:what we did discover from a sampling that we did.wasbthaff
there woula‘have been, from what we can tell, given the
kinds of défendants coming into the system, a minimal
increase in the sentences, a very minimal increase. Tﬁat
is What we discovefed -- minimal:
COMMISSIONER MacKINNON: Where did you come .out
at on comparison with time served? |
MR..diGENOVA:' Do you mean the actual time served

by individuals as oppoéed to comparison with parole?

e
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COMMISSIONER MacKINNON: Well, when I first came
on the court for the last seven or eight years, we had
the jurisdictioniover'all D.C. sentences. And we were
flabbergasted at times the way the actual'sentenées were
treated once they got to Lorton.

MR.’diGENOVA: Oh, ves.

~ COMMISSIONER MacKINNON: I saw in the papér the

other‘ﬁay that the City Council is opposing some modification
of ‘parole that would throw ths thing oﬁt the window élmost.

And I don't know -= I haven't looked at it specifically,

;andithat's just a general observation.

So I wonder whether your comparisons are based

?or will be based on the time served -- well, let me put

it this way. To what extent are your actual sentences now
sentsncsssfg be served as opposed to sentences that can
be reduced by some person down the lins?

| MR. diGENOVA: Well, as a result ofAchanges fhat
Congress has required through various appropriations;billsi
and ths way that the District of Columbia Parole Board
does its business, there is now much more realistic time
being served by individuals because the parole system has

been revamped as a result of new policies which do not
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permit people to get patole'as early as they used to. As

a result, the sentences'béing:impOSed now, the indeterminate

sentences, the bottom line part of that sentence, the minimum

is becoming a realistic time in prison.

The average sentence now for felons is four to

twelve years. That gives you some range -of the seriousness

of the offender history that we are dealing with. It is

a.very, very serious offender history mode. As I indicated,
90 percent have more than three prior felony convictions.
So you have a very serious problem in terms of the minimums.

Now, the matter that you alluded to is something

| that I think this Commission is going to have to face up

 to in the larger context of what Congress does. Our

sentencing commission is now through and has sent the

guidelines to the judges, and then this proposal has been

~introduced in the Council to essentially allow the Parole

Commission to give good time credits of five or six

varieties to allow for a crediting of up to 30 days.in a

' given one-month sentence for an incarcerated defendant

of time off for good behavior, which_éssentially means
100 percent ability to get a person oﬁt early.

COMMISSIONER-MacKINNON: Well, it's the Christmas
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1 season.
g 0 MR. diGENOVA: It has beeﬁ fixed now, and so
. g now it ié only down to 50 percent, or 15 days per m_onth
4 of the minimup senteﬁce that has been i@posed which can
5 be credited for, for example, fulfil}ing a minimum educational
6. qourSe. i dén't Want.to get into a discussion 6f that,

7 because if I do, I may say some things that shouldn't be

-in the public record at this point.

8
9 But let's just put it this way. This Commission
10 may vefy well be faced with'thefsame type of reaction from
I ECongress&:asv it gets a look at tzh-is*-thingu Legis:,la.tur:es»
“ b ' ‘ 19 é;d‘o have a way of reacting to varjous stimuli in the public
i3 ypoiicy débate‘process.
14‘ COMMISSIONER BREYER: They will react hO_W?'
215 N MR. diGENOVA: Well, in my view, the wrong way--
16 but you know, I am on;y.one pefson with a rather.—— I wouldn't

17 say conservative, but:a tougher view of what ought to héppen
18" to people who violateAthe criminal laws.E
19 | COMMISSIONER.MacKINNON: And you are sﬁggesting
90 that CongreSs:might find a way somewhere down the ling;
‘ o 2'1 'if these sentences are‘.more severe than they 'think they

99 ought to_be, that they would find some way to rgduce them;
"' —
MILLER REPORTING CO.. INC. -
507 C Streer. N.L.

Washingron. D.C. . 2000.
. (202) 546-6666
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MR. diGENOVA: Well,_letfs put it thié way, Yéur
Hoan. The seﬁtences that our commission arrivea at Weré
arrivea at - weAcalled'thOSe_realistic.sentences; They
Were sentenceé that reflected the consensus view of the
Commission'about.what ought to happen with specific types

of ‘crimes as in comparison to all the crimes that are in

' the Criminal Code. There was a series of philosophical
POlicy, criminal justice-type decisions that were made

by the Commission in good faifh, and they reflected, I think,

a very rational decision about what a crime ought to cost

someone in terms of social factors, in terms of the Social

;‘ContraCt.
Now, it iSVVery obViouS‘that what we ecall
realistic -- and there were a-rangerf philosophical
opinions on that panel -- a legislative body, fdr reasons

unrelated to logic and sound public policy might find them

unaéceptable. I don't think Congress is any different than

the Council in that regard.

COMMISSIONER MacKINNON: Of course, every
sentence calls for a sentence that goes to the crime and
a sentence that goes to the criminal. To what extent do

you think.your guidelines will get to the criminal as apart
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from 5ust—se££encing for the cri@e?

MR. diGEﬁOVA:' Well, there is no doubt in my
mind.that_the mahner in which we have used offender history,
as weléall it, is‘a very significant faéth in adding points
to where that person actually_ends up on that grid; And
that criminal history information of that offender is
vital in any type of guideline format, and.obviously thé
Commission has taken that ihto account, and I am satisfied
with the way that our guidelines ended up thaf a responsible
decision is made to credit that kind of information in

terms of societal costs —- what does sééiety have a right -

o to ask in return for the privilege to walk around freely

l@nd_dg-certain thingsuin a free society. And we have done

ﬁavvefY good job —-- by "me", I mean the commission -- that

sentencing commission has placed great emphasis on offender
histbry, and I don't see any way not to.
'COMMISSIONER MacKINNON: How did you come out
on concurrent and coﬁsequtive sentencing? b
MR. diGENOVA: Presumption for éonsécutive.
COMMISSIONER MacKINNON: Of course, you are not.
bound by it.

MR. diGENOVA: That's correct.




10

11

13
14
15
16
17
18

19

(.. o 21

22

MILLER REPORTING CO.. INC.
307 C Streer. NLE.

Wishington, D.C. 200562
(202) 546-6666

COMMISSIONER MacKINNON: Is there any aébeal
from your sentences; from the sentence of the Superiér
Court‘can an appeal be taken?

MR. AiGENOVA: Well, this is an informal process
at this poiﬂt. These guidelines are not -mandatory. They
don't even héve to be followed. It is presumed that once
theg:are issued by the éourt, obviously £hat-they will be,
andjthere will be some sor£ of review mechanism by the
judgés of variousvseﬁtences. That.is part of the implementati;
process whicb is being worked on now.

CéMMISSIONER MacKINNON: Now, our.statufe does

away with parole and youth correction. Do you still have

Vparoie?

MR. diGENOVA: Yes.

COMMISSIONER MacKINNON: And did the fepeal of
the.Yéuth Correction Act which formerly applied to the
District take away your jurisdiction-on youth parole
off;nées,_tod?

MR. diGENOVA: It dia for a while, and then the
Council passed something similar té it, called the Youth
Rehabilitation Act, which put back in pla&e something similar

to‘that, but not as quixotic and capricious.

pn
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COMMISSIONER MacKINNON: Thank you.
- CHAIRMAN WILKINS: Thank you very much.
Our next two witnesses are two judges from the

5th Circuit,.Judge Robert M. Hill, who is a member of the

'5th Circuit Court of Appeals, and Judge George P. Kazen,

who ié a United Sta#es District'Judge.for the Southern
District of Texas.

JUDGE HILL: Good morning. I am Judge Hill.
Let me refer to Judée Kazen,~but'first give you a little
historical background on Judge Kazen.

He sits in Laredo, Texas, a borderlcity to the
Republic of-Mexico. Essentially all of his docket is
criminal'in nature, nearly lOO pércent. And he and I were
having breakfast this morning, and he has disposed of over
400 criminai cases this year and has sentenced, I aséume,
a aeféndant in each -one of those casese. So I will defer
to Jﬁdge-Kazen at thié time. |

JUbGE KAZEN: Thank you very much for the
opportunity to speak here, and I hope oﬁr paﬁef has arrived
or will.arrive in due course, as T know our time is limited.

We very much appreciate your willingnesé to listen

to all points of view. I can only say "Amen" to at least
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part of what the last speaker said. I think anyone who

;looks'at your work, even if he had never been involved in

the criminal justice system at all, even if he had never

thought about it at all before, could realize what éssentially

|| an impossible task you have been given.

And I don't know what the answer is. I would

simply say that we are deeply troubled by the present product.

And I know much of what I will say here, briefly, yéu have
heard before, and I gather from Judge Breyer would be criticisny

or observations that many others have made. And I appreciate

. what he says, that this is just the rough block of granite.

But we are deeply ﬁroubled by the methodology

' in the present guidelinés. We find that this partiéular

' approach attempts to quantify and put numerical values on

things that simply_cannot‘be quantified. It tries to take
something as_infinitely varied as human life itself and
reduce it to a simple mathematical formula, the result,
we think, is an.arbitrary, veryirigidl éxt;eﬁely complex,
meChanical system.

Many of our colleagues( in trying to work these
guidelines, have fodnd #hat in.mény, many caSeé the resulting

Sentence would be quite severe, more severe than now. We

S
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simply raise the question of fairness of that.

We raise thé question of prison space.  They
are not only severe compared to what is happening today,
but‘if you take away parole, they are then at least’doubly
severe. And while perhaps in an ideal world, we .shouldn't
link it, the question is where are we going to put»these

people., We are led to believe that the Bureau of Prisons

'Say we are at capacity or over capacity now. I think that

is a;problem.

In our State of Texas, all the politicians

jclamér for everyone to be in jail for long periods of timesy
;juries award sentences of 60, 70 years, 1000 ye&rs, ZOOQ'
%yearé, but nobody will vote the taxés to héve the prisons.
'They go in one door, and the Federal Jjudges essenﬁially

‘put them out the back door because of overcrowding.

We are especially concerned with_the whole method
Of reaching the sentence. We have raiéed technical
objections that Irwon't béther with here today. Frankly,
We don't understand the calculation én multiple coﬁnts
thaﬁisay you take them and add them up and go back-to thg
startiﬁg point. There}are areas where the.séquencés don't

seem to work. The judge is at a certain sequence in the
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process, and then he is_féferred back to some earlier step
in the prOcesé. |

| But beyond all of that, it is an approach that
.we_find very unrealistic and unnaturalf Yes, when I sentence
somebody, sureAI.consider his criminal record, I consider
whethe# I think he is remorseful or not, whether or not
he_has_coopefated.and to what extent; yes, I consider
whethe; he wés a large or a small figure in the conspiracy;
YGS:.I:consiaér whether he used any particular skill and
ithat sort of thing. But I don't try to mechanically consider
those jn a Iockstepjlseqﬁential method where I am making

Corle -

idiscrete'fihdings at each step and addinq and subtracting

;and mﬁltiplying as I.go along. And I think there are two ..
Very serious problems with that. One is it simply opens
Pandora's box as far as.the whole cohcept of making the
sentencing a mini-trial, making it a véry cumbersome proceed-
ing where every single step is a battleground over the
Vfactual-findingé, and therefore every step is a potential
appeal.

Beyond that, I think, is fhe question of what
we are trying to do with the crimiﬁal justice éystem, What»

is the perception. Apparently, What we are. trying to
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remedy is a perception that the system is not-consistént,
that it is not uniform enough, that it is disparate. But:
I think we can't substitute'by putting in a sqlution that
is worse tﬁan’the problem.

When I sentence somebody, there are often very

||many defendants there -- six or eight or ten at a time.

They afe there, their lawyers are there,.the law enforcement
officers are there,‘the public is there, the preés is there.
And what they are intefested in is what am I doing with
that particulér-défendant, what is he telling me, what am

;I felling him, what analysis am I making; what reasons am

iI giving for what I am doing. Noquy in that room knows
;;r.cares how a judge in_Connecticut'or Utah or AriZoﬁa or'
jsomewhere else would handle a hypoﬁhetical similar person(
Even the criminal element, if you want to look at that,

in that region where I am from, they want to know what I

am doing, how do I apply justice in that court.

And I think there isré real danger inisubstituting
that sort of proceés and that sort of perceptionvwith the
Pe€rception that thevjudge 1s sitting there with his scratch
pad aﬁd_his calculqtOr

and is simply leafing through one

table or another and adding and subtracting and multiplying
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with ﬁis calculator, tailying up much in the sense of a
clerk or a quiz show host, he is running up a tote bbard,
and up pops the séntence,

I think we cannot allow that.to happen. That
is unnatural, and it is, as I say, a cure worse than the
problem.

We are troubled somewhat by the concept of the
modifie@ real offénse situation. ‘We think that is obviously

better than the pure charge of conviction method, for all

: the reasons you have stated. But we are troubled for reasons

; that T have stated in the paper.

Some of the examples that the Commission gives

. seem to us not to make a whole lot of sense. The idea
' that if a man has robbed three banks, and he is indicfed'f”

- for those, but he pleads out to one, that somehow you

disregard the other two; the cocaine dealer who has got
unlawful weapons in his home is nqt related -- we find that
troublesome.

Our point is not necessarily -- We'feally dén't
care~whether~y0u_add those in ﬁo thé calculation of the
baée offense value or not, but we think it must be clear

Somehow that the jduge can look at the real facts and the
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total picture, and weé ask you to keep in mind the provisions

of Section 3661 that says no limitation shall be placed

-on the type of information concerning the background, characten

or conduct which the court may consider in imposing the
sentence;

We  think plea bargaining is essenfial. We believé
that whether one likes it or not, whether one philoséphical%y'

believes it is a good idea or not, the criminal justiceA ~"

‘system simply cannot exist without plea bargaining. If

pléa-bargaining were taken away or dfastically limited,

'the system would collapse ffom.its own weight. If a flexible
 system of plea bargaining is hot allowed from the very outset,

as sure as dammed up water will seek an outlet somewhere,

there will be some kind of disparate, wildly unjusf plea
bargaining somewhere along the line. We gave you‘the
illustration, I attached a newspaper article to our paper
ten years ago, of an inéidént that happened in our district
where ;he particular court bottled up the casés, refpsed |
té plea bargain, announced everybody was getting sentences
tp serve. He acquired something like 300 jury cases on

his docket. An outside judge was sent in to simply

wholesale-discharge all of them in two or three days. That
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ié not a gooa solution, but thét's the kind of thing that
happehs if unnatural restrictions are placed on plea
bargaining.

.We think the present system allows a reasonable
system of checks and balances between the cburt ahd the prose-
cuﬁor and_the defense lawyer. We think if this Commissioﬁ
is concerned with plea bargaining somehow‘overcominq the
system that then the coﬁrt could:be and shéuld_be directed

-- the parties, rather --- should be in the first instance

required to state why thHey are making that particular plea
ébargain, and give the court the oppbrtunity to accept it

or reject it.

We mourn thevappafent death of probation. We
don't think the Congress contemplated that. We think that
over the years we have éccumulafed'a very professional,
very well—trained group of officers, very dédicated to the
system.' We hage developed very éareful techniques, community
treatment cdhfinement, community:ser&ices, reétitutioﬁ,
home curfews, all that sort of pahoply of deviées that
essentially would‘go doﬁn the drain under this systém. It

is very difficult for us to figure out who would ever be

'eligible for probation under this system.
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And we do not think ——'and I have éreacheduto
anyone=who would ever listen to me -- I do ndt-think probation
is a'siap.on the wrist, I do not think probation is a cop-".
out. I think probation is aﬁ alternate kind of sentencé
very Qell—suitable to many kinds of cases. And-I think the -
Congress has stated that a%l exéépt claés A and B felonies
could be eligible for probation;:that it is in effect a différe
kind of sentencing. The CQmmisSion has been told to do some-
thing that minimizeés overcfowdiné, and we have been told
to'give careful eValﬁation to certain factors.that might.
lead to a sentence of probation. And,We think that that
‘whole struéture should not be abandoned.

We agree to a large extent, I éuppose, with Judge

Breyer. We think that this is a revolutionary concept. We

think that the American tradition has generally been to

be“modetate even when we are being revolutionary. We think
that it is extremely impoftant for the Comﬁission to walk
before we run. I don't think it iis reélisti; to try to

go from no system at all to a theoretically perfect sysfem
overnight. The Comimssion.is going to remain in effect.

As Judge'Breyer said, the Commission can gather data, can
gather information, can continue to shape and mold. We

‘must come up with a'system not only that the Bench and .

nt
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"Bar understand, but a system that the Bench and Bar believe

that, at least as the last gentleman said, it is very difficulf

for us to sit here and'throw out ideas without the.breadth

the offense characteristics. While I agree with Judge
" Breyer that that could use some fine;tuning as far aé‘exaéﬁﬁy’
- how the categories are structured, and we find some unfealigﬁi?3

 aspect of trying to put a precise number on the difference

_tuning, we think that the effort to put weights, the effort

© 357

in, If we in effect create a judicial form of prohibition,
it will be a law on the books, but it will be honored largely
in the breach.

Our suggestion would be to consider a situation

of study that you ladies and gentlemen have had, but we are

not as nearly troubled about the effort to put numbers on

between a serious injury and a severe injury and an

extreme injury, and that sort of thing, but with some fine-

to structure and define and categorize'the offenseé is

no probiem, and the effor£ to pﬁt some kiha of-weight

vaiue on there. Our difficulty is the_effort to try to put
Numerical values on all the things that go into the personal
aspécts, particularly uﬁdér éhapter IIi..

We would urge the Commission to consider in that
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area true guidelines; which_we don't see that these are.

We don't think £hese are guidelines at all. We think this

is én effort to mechaﬁically aﬁd ariéhmetically'feach a system|
But we would at least ask you to consider a.situatioﬁ where-
the court first decides what exactly is thé offense that

this individual has committed, look up the value nﬁmber on

it, and find at that point that that offense generally
carries'a cértain suégested_raﬁge of sentencing. Then the

court would be told,. through guidelines, to consider all

of the range of factors mentioned in Chapter III plus the
'ones that the Commission has so far not passed on ——vage;‘

 work record and so forth,

.fhgmﬁpurt would then be told that it must
articulate which of those factors apply and whether they
are aggravating or mitigating factors and therefore whether
the sentence is within the guidelinesvor above or below.

I think that at least is a start. I think that

is a system that will work. I think that is a system that

the judges and the Bar and the public will accept. And
it would be, I think, no service at all to send back to the
Congress a system that we all know is unrealistic, we all

know nobody can follow, we all know will not work, but say,
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"This is,what somebody thinks you intended to do, and [fe}
this is what we are going to fun up the flagpole.”

We think that the mere fact that there isbno
mere parole, that theréfofe there is truth in Sentencingf

that fact that a judge must and now should state, as he

should be doiﬁg anyway, with ﬁarticularity why he is

sentencing a particular person the way he is sentencing
him; and the fact that appeals are allowed -- those three
things themselves are a major step forward.

- And we think

the sort of approach that we are suggesting here would be

|| @as good and as realistic a system as the Commission could

‘ possibly promulgate the first time up at bat.

| We thank you again for the opportunity to be here
today. We thank you forvlistening to ps; and we look forward
to the'second draft. |
Thank you very much.
CHAIRMAN WILKINS: Thank you very much.
I kpow the Commission appreciétes not only the
thoughtful comﬁents_today; but as I reported back after

visiting Corpus Christi with you and other judges, the

great amount of attention and work that you have put

‘into this. It is most helpful to us. In fact, I'd like
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to be able‘to call ﬁpoh you in the next few mpnths as we
come oU£ with another draft that I think ie moving,,as we
heve been doing over the past few months, moving more in
this direction as we realize the need for flexibility, the
need‘to maintain discretion, and yet stay within this.somewhat
restricted mendate froﬁ the Congress. We appreciate it very
much.

Let me ask any of the Commiséibnefs if yoﬁ have
any questions? |

| Commissioner MacKinnon?

COMMISSIONER MacKINNON: Judge, first of all,
iI think that you described to me the ideal 5ystemi and to
'me, I think‘if you'get through and start working with this,
you'd come pretty ciose to doing what we are trying to do
here. Bet you have come up with some.quantification objection.
And my question is,'ddn't you quantify in eVery case? You
have got to get down to certain mochs, in the last
analysis. But 1 suppose you waﬁt to reach it as an end fesult.
and not figure the ingfediénts in there. That's theronly
difference I see. |

JﬁDGE'KAZEN; ies, sir, because I don't -- and

maybe it's not a realistic distinction, but I.think it is --
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1 I think that it is not reaiistic to pretend that I cah take
| ‘ 2 eVery, single one of those factors’ and Amake a discrete judgment
| 3 numerically and weigh precisely how much that factor affects
4 it, standing.alone. I don't think that}s how.the.mind works.
5 1z don't think that's how the system comes out.
6 And aé I said, there are two things yrong.with
7 that. One 1is that if you are out there, there is no Way
8 you caﬁ figure a.sentence in advance. I mean, you caﬁ look
9 | at the-pre—sentengerreport, you can haVe éome ideé of what
10 ; you think, but you afe going to go out tﬁefe, and then the
; ‘ II{% battle begins. _And if the defendant‘realizes that every,
,;single Qtep~alonq the way is a numericél facto:mtﬁatrbumps
13 |l or Ioweré-the sentence, then eVery, single ste§ along théms
14 way is a poiht of contention. It is a.pOint of contgption
15 || a @a mini-trial, whether we like it or not. It is probably
16 || 90ing to require some sort of evidence some sért of discrete
17 | findiné on that particular issue, and then that:is going
18 || to be grouﬁds for appeal. |

19 : And I also don't think -- no, I don't do it that

%); way. I don't say, "Well, you've got so much up for £his
. ' 21 || factor, so much down for this factor, so much up for this

| 22 féctbr, so much down for this factor."

‘ | | |

MILLER REPORTING CO.. INC.
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it all and the sum total.

' the Honorable Gerald Heaney, who sits on the 8th Circuit

were to adopt the guidelines in their present form.
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COMMISSIONER MacKINNON: No, but you evaluate.

JUDGE KAZEN: Yes, y€s.
COMMISSIONER MacKINNON: That's all I have.
I apprgciate your coming down and-I appreciate your help.
| JUDGE KAZEN: Thank you. We'd be happy to keep
in touéh, and we look forward to ?our next product.
| CHAIRMAN WILKINS: Thank you very much.

We'll hear from the 8th Circuit at this time,

Court of Appéals, alohg with Judge Donald O'Brien, who is

the Chiéf Judge of the N@g&ﬁérﬁ,’ayt;ict of Iowa.:
| Gehtlemen, good mb@ﬁiﬁg,
JUDGE HEANEY: Good morning. I, too, welcome
Fhevopportunity to appear before the Commission aﬁd to comment
on the preliminary draft that you have prepared.
Before making these comments, however, I would
like to make our basic point, and that is that the judgeé

of the 8th Circuit--what I have said has been circulated

to»them -— believe that it would be a grave mistake if you

CHAIRMAN WILKINS: We agree with that.
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JUbGE HEANEX; Well, the system fhat you prépose.
And I'll get into that in some more detail. |
- I think there are two alternatives. One is as
an initial step, to adobt thé Minnesota system, and the second
would be to adopt a system similaiito what Judge Kazen

has outlined to us this morning, that I think has a good

- dea1 of merit.

We feel that the,guidelines as proposed raise

serious Constitutional questioﬁs, are extremely complex,
- will add considerably to the work of the already overburdened
; District Court judges, will multiply the number of appeals,

- and will not eliminate disparities. 1In fact, in our judgment,;

they will create more disparities ﬁhan-they will eliminate.
.Now, I think it is important at the outset that

we also realize that the Comprehengive Crime Control Act

of 1984 makes-very significant changes to the whole sentencing

process, and as the other;speakefs have poiﬁted out, that

the judges'are now going to be imposing real seﬁtences.

They are no longer going to be able to sentence é‘persom:

to 15 years with ithe knowledge thaf they are only going to

service 6. Tﬁeyvare going to be imposing a real sentenée}

They ‘are no longer going to be protected by the .Parole
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Al

Commission. Persons aren't going to.bé released_early,_and
so fhe judges know now that what they give is what £he person
Jets. |

We also have to .keep in mind that the Congress
itéelf has moﬁed towards establishing mandatory minimum
sentences for a number of;crimes,.and eisewhere in tﬁe
statute hasiindicated certain other crimes where the.
senfence imposed should be at orAﬁear t#e statutory
maximuﬁ. |

Now, these changes in and of themselves will

" require a lot of time and labor to understand and to
 implement. - We are going to have problems with the public

i who are used to seeing particular types of offenders sentenced|

to 15 years who are now obviously going to have to be given

- much shorter sentences, and we are going to have a problem

explainiqg that to the public and even to the lawyers
Who are involved in the process.

As has been pointed out, we ¢an move slowly on
this. The first guidelines needlnot‘be the most complex
ones, because we have the years ahead of us to make those
changes.

Now, we recognize that the Minneéota model gives
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very great discretion to the prosecutors. The Minnesota
CommiSsion re§ognizes that. .And while we have some reservé—
tions with respect to that, we feei it probably would be
better as a first step than to go inté the guidelines as
you'nOW'haVe them drawn. -

| Now,'I.reaiize that they are preliminary. Bﬁt
what we have'done is to ask the probatipn officers of our
four pusiest courts to prepare an analysis for us as to.what

Would happen if persons were sentenced pursuant to these

And we did so knowing that your numbers aren't

final, but just as you had to have a point to start, we had
- to have a point to start. And I am going to file these with

%the Commission so that you and your: staff will have an

opportunity to analyze them, and I would greatly appreciate
it if your version of the sentences that would be called

for under the guidelines are consistent with those that

our probatiohaofficers have, because I am fully convinced
fhat.when;jou come out with your next araft of tﬁe guidelines,
thé£'if you circulate that draft to the mostbexperienced
district court judges in the country énd to the most

experienced probation officers, and ask them to analyze them,

that you will find that you have as much disparity'éS'you




10

13

14
15
16
n
18
19
_ 20
: ‘.’ o
P S
o

fsse ReroRTG co. e

" Washingeon: D.C.- 20002
{202) 546-6666

' have at the present time, simply because there is so much

room for individual judgment -- did the person have a gun

'if the district court judges are going to rely on the pre-

366

or didn't he; did he have it in his pocket or was he holding
it in his hand; was the gun loaded or wasn't- it loaded. You
can go down through every one of thesé factqrs -- psychological
harﬁ, whatever -- and the judge, if he is going to do his
Job, is going to have to examine them Very'carefully, and
what his ultimate fihdiné is may br may notrbe consistent
with what another judge would ‘do under the same circumsﬁances.
'Number two, wé are convinced that very few
peréqns will be eliqiblejfor probation. I am going to speak
ththat a iittle later on.
Now, the_fact;findinq responsibilities of the

probation officers will be dramatically increased because

sentence reports, and if the probation officers kpow that
their report is;going-to be the final basis for a determinate
timg'in prison, all of them have told me that we are just
going to have to do an even better job than we have been
doing up to this point. It is going to take us hbre time,
and we aren't going to have the personnel to do fhe supervisior

job that we are called upon to do.

1
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It is our view also that the judges will have
to devote substantially more time to the Senéencing process,
notwithstahding the fact that their judgmental role in that

process will be diminished, and the number of guilty pleas

-will decline signifiéantly unless we are going to permit

the plea bargaining pfocess to override the guidelines. And
I want to talk aout that a little bit more. And of course,
there are going to be numerous appeals.

On the basis of the Minnesota experience, we estima

- that in our Circuit, we'll get somewhere about 250 additional

appeals per year from persons who are dissatisfied with the -

sentence or from the government that-~had been dissatisfied -

- with it,

Now, first of all with respect to the length
of the. sentence. As I say, we asked the chief probation

officers to review the guidelines and to take actual cases

" where people had actually been sentenced and to go through'

that and work with their chief judge and attempt to come
up with the sentence that they felt would be proper.

‘Now, the study that we made in four States reviewed

"100 cases including 76 in which a term of imprisonment was

imposed. The total number of months to be served in those

te
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cases was 1,734 months. Now, using exactly the same cases,

our probation officers come up .with those persons would be

required to serve 5,640 months under the guidelines}. This

represents an incresae of 225'percent, or an average increase
of about 40 months for each person sentenced.

Now, it may well bé that yéu Belieye that you
are refiecting Congress' intent fhat perséns convicted of
crimes, particularly those that are drug-related and that

involve violence, be sent to prison for longer periods

-of time. Perhaps you are correct on that. But even if you .

crimes, we found that the average sentence

- Was substantially increased.

We are éubmittihg the separate appendixes that

your staff and you can review carefully.

Now, in that'line, I;d like to make another poiﬁt.
If you could just turn fo page 8 of my remarks you will see
in there the last page of a pre—seﬁtence report, the full
rebqrt of which is set'forthiiﬁ the material that-I'am_
furnishing to you. And you will notice on that report

that this person was convicted of bank robbery; he was

sentenced to 15 years on Count l; to 5 yéras on Count 2,

which was a conspiracy count which was to run consecutively,
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andACount 2 was to be withouf pafble. And so he_probably

would have served about 36 months under the present guidelines

if it had not been for the longer sentence. But because

the judge's sentence was longer, he probably would wind

‘Up serving about seven years, about that length of time.

Now, as our chief probation officer for this

' District has computed it, he would wind up serving 258 to

322'mon£hs.

The significant thing about this, and what bothers

us a great deal and bothers me particularly, is that the

- base offensefvalue is 36. Yet, because he had a gun, you
?add 60 points. Now, the anomale of thé£ is that you have
:tO prove the base offense, which only has sanction units

- of 36, beyond(a reasonable doubt, and you only have to prove

that he carried a gun by a preponderance of the evidence,

and yet the penalty for carrying the gun is almost twice

that for the base offense. And that is true as you go down

the line. The .computed the psyghological harm to the

victim at 24 here, which is almost equal to the value of

the'basé offense, but yet it only needs to be proved by a
p¥eponderance of the evidence. Ahd then the sanction

units are sovgreat for the conduct that was involved in
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1 | the offense; obviously, the big fight in every sentencing
". o 2 || Procedure is not going to be whether he committed the
3 || base offense -- he probably has plead guilty to that -- the

4 main fight is going to be on the pdints that really make

5| a aifference. .And I think that you are either going to have
-6 to @o one;of two things. You are eifher going to have to

7 have;many:hearings and a large numbe; of cases, or we are

8 going to ﬁave to do as several of the district attorneys

9 that I have heard testify here over ﬁhe last few days have
10 | éaid, and that is that yéu permit the plea bargain to override
11 % the guidelines.

| | Now, I don't know which of those two élternétives
13 || would be the worst. I think.that our judges, Qith a few

14 ; exceptions, will resiét mightily any effort which will

15 || take them out of the plea bargaining process. Judges

16 like Judge Eisele from the Eastern District of Arkansas,
17 one of our most distinguished Disfridt Court judges, I think
18 it would ﬁaVe tb be a direct Act of Congress before he
T3S1 19 would agree to participate in any process in‘which the
20 prosecutor and the defense counsel would prepare a statemént
‘ 21 || of facts that the prosecutor said that he could prove

22 by a preponderance of the evidence, listing the factors

MILLER REPORTING CO...INC.
© 307 C Streer, NLE.

Washington. D.C. 20002,
{202) 546-6666
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that would be impértant‘in the ultimate decisionmaking
process and then éive him no opportunity to either accept
vor feject that‘or examine intéithe truthfulness of the
factual statement. that had been developéd by the prosecutor
and the defendant.

CHAIRMAN WILKINS: Let me just say, Judge, I

‘don't mean to interrupt you, but there is no thought doiﬁg

that by anyone.

JUDGE HEANEY: Well, if that is true, then that

will be wonderful. But I sat here, and I heard the last
QwitneSS, the United States District Attorney, the witness
;before—lastf testify at great length that we've got to take

away the discretion of the District Court judges, but don't

limit my discretion to enter into a plea bargain. And I
hea?d two or three other United Statestistrict Attorneys
say substantially the same thing, that the system isn't
going to work.

And T think it Qould be a grave mistake if we
permitted prosecutors and defense attorneys to "cook the
books" -- the term that we use in Minnesota is "swallow
the gunﬁ. And in cése after case after case, that's precisely

what you do, because if you have a notation in there that
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there was a gun used, then the piea can't be accepted. Sé,
théy "cook the books" and "swallow the gun", and they brihg
it into the judge, and the busy judges mdre often than not
will acept the plea. Now, somekof our jddges may be willing
to do that, but a majority of them at-least have indicated
to me that under no circumstanqes are they pfepared to accept
that as an alternative. N |
CHAiRMAN WILKINS: And we do not advocate that.
JUDGE HEANEY: Well, that's good.

COMMISSIONEE BREYER: I don't think the U.S. Attorneys

- have. I think everyone has always spoken on the assumption
| that the judge would control the &écisionvabout'whether or

' not to accept the plea.

JUDGE HEANEY: Well, I think i must have been
listening wrong over the last --
COMMISSIONER MacKINNON: And the other thing is,
Judge; that we are going to_deal with that, too, period.
| JUDGE HEANEY: Well, that wéuld beghelpful. But
if you deal with it, then we are faced with the other problem,
and £hat is —--
| - COMMISSIONER MacKINNON: You won't have any problem

With it when we deal with it.
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- been made in the United States.
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JUDGE HEANEY: Then we are going to have the other

problem of the evidentiary hearings, or they have been referre(

to- as the "mini—t:ials".

COMMISSIONER MacKINNON: And that may be eliminated

too. |

JUDGE HEANEY: Well, I hope so.

I'd like to talk now a little bit about probation.

And I want to call to your attention particularly the most

comprehensive study on the results of probation that has

This is a l6-year study

made by the Eastern District of Arkansas by Judge Eisele.
; He has kept a record over the entire period of time of every

- person in that court who has been placed on probation and

what that individual's record has been after he has been
released.

And I quote from you, just from page 57, that
"Over the l6-year period the average violation rate was
2.7'f6r propationers, 9.8 for parolees, and 36.3 fdr
mandatory releasees.

So if there is‘anything that all of our judges
agree with whole-heartedly, it is that we shoula nof destroy

the system of probation, because not only do these statistics

y
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‘that persons'who'are accused of this and this kind of
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indicate that probation has worked, but the testimony of
the chief probation officer presented to this committee of

the United States, which I have read, also indicates that

While their experience hasn't been as good as it is in

Arkansas, that generally the experience has been helpful.

Now,. I listened to Judge Breyer's question the
other day,.as to just exactly how we are going to do this.
And I think the first stép iﬁ this prbcess WOuld be to
compile yoﬁr own complete stétistics*with réspect to

probationers, where it has been successful, where it hasn't

ébeen successful, and then write your guidelines

}consistent'witn that experience. And you may even say

crime- should not be placed on probation, or sﬁould ordinarily
not be placed on probation, ér defihe your characteristics..
But for goodness sake, don't disregard_the years of favorable
experience that we bave had with respect to probation.

Now, we can argue, and we heara the Chief of
Police testify yesterday, as to whether the granting of

probation encourages other persons to engage in crime,

~and I suppose that we could have reams and reams and reams

of statistics one way and another on that, and I don't know.
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as we are ever going to agree on an answer to it. And I

'would only say that Congress has not indicated that

that probation has failed, that it should be ended,
think that we should do our very best to retain the

of probation in those types of situations where all

it feels
and I

alternativ
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? simple as poséible.

~evidence indicates that it has worked well.

Now, I think that' I have covered almost everything

that I intended to cover and.would simply close by stating

that our recommendations are that YOu take your time adopting |

" the guidelihes, that when you do adopt them, keep them as

We would prefer an offense of conviction

- model; if not, a model similar to that suggested by Judge

' Kazen, I am sure would be our next alternative.

I think that you should consider that the guidelin

' should be as broad and géneral as possible, and that we should

recqgnizé that probation has worked wéll and that you give
very careful consideration tq the whole guilty p}ea process,
and I have happy to have yoq# assu£ances:§n-that.

Now, theré are a nﬁmber of questions that you
have asked. We_have answered those, and they are in the
data éhat we have provided. .

I guess there is one other point

that I wanted to talk about, and that is this business of

1%
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the overcrowding of prisons.

All of us who are on the Bench have sat on cases

'in which prison conditions have been the issue, and our

Circuit as well as many others have held that prison

conditions are unconstitutional in a number of municipal

and State prisons. And I think that an individual judge

When he is sentencing the person before him will ordinarily

not consider what the populations of the prisons of the United

| States are. And the only exXception to that would be if we

knew that this person were going to be sent to an unconstitu-

- tiomnal prisoh setting. That certainly would influence our

Ethinkinq.

But your role is a different role. You ha&e been
asked by the Congress really, in effect, to fix the length
of sentences. You are not sentencing an individual defendant
to a particular prison. You are asked to fix the sentences,
and the level at which you.fix those sentences is going ﬁp
determine the prison populatioﬁ; .And i don't believe that
you.can anticipate that Congress is going to necessarily
meet the needs fér prisons in aannce of legislation on
their part.

CHAIRMAN WILKINS: - Thank you very much,
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Judge.

Yes, sir?

jUDGEEO'BRIEN: Mr. Chairman, I know you are runnin
behind, but first of all, I did give you a prepared
statement, and I'd éppreciate it if you'd read that. I put
a lot of thought into it.

. But I have been listening for the last couple
days, and there‘arela couple things I'a like to addréss
quickly, if 1 couid;

CHAIRMAN :WILKINS: Yes, sir.

JUDGE O'BRIEN: Judge MacKinnon said yesterday

. that this is a pretéygtight statute that we've been handed.

 And I'd admit that it"s pretty tight. Section 994 entitled

"Duties" 1is certainly.fairly tight.

Judge, 994 is so tight that it may bé impossible..
I took the:liberty.—— and I hope you won't mind -- of
checking a;l_you folks out, because I don't go anyplace
unless i know where I'm going, énd I've read your stuff,
and I've talked --

COMMISSIONER MacKINNON: You noticed that I came

~from Sioux City, didn't you?

JUDGE O'BRIEN: Yes, sir.

g
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COMMISSIONER BREYER: I hope you've read a lot

about airline deregulation.

JUDGE O'BRIEN: I have. And I found out on
Judge MacKinnon, théy say to me that? "He's a very resolute
fellow, a tough s.0.B.," and so fo;th.
COMMISSIONER:MacKINNON: That was.just when
We were playing iowa. |
JUDGE Q'BRIEN: wWhat I want to say is this. My
perception.of you is, after listening for two days here?

that you are not so tough that you'd March into the

| Valley of Death with the 600. And they also said that
you wouldr't be gungho to limit judges' prerogatives. . And

I don't think you are, either.

‘But now, 994 in this tough code section that
you are talking about --—

COMMISSIONER MacKINNON: Judge, let me interrupt

you just a minute.

JUDGE O'BRIEN: Yes.
COMMISSIONER MacKINNON: You are absolutely right.

And I often cite the circumstance when I was U.S. Attorney,

and we had a bank robbery case. Judge Nordby gave'him

"25 years. Within three weeks, we had another case
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of bank rbbbery that was handled, and the judge gave

- straight probation. And I thought both sentences were

perfect.

JUDGE,QEBRIEN: a1l right. Listen to this for
just a minute, wi}l you, Judge?

COMMISSIONER MacKINNON: Yes.

JUDGE O'BRIEN: Nine ninety-four, "Duties of the

Commissioner" -- the only?way that comes ahead.of 995,

‘which is the powers, is because it's got a lower number.

No one will say‘that it's soft if this Commission follows

995 (a) (20) beforefyou completely carry out your duties

under 994,
-N5W7v995(a)(20) says "make recommendations to
Congréss concerning modification or enactment of statutes".
They are even asking you to give them some new statﬁtes.,
Sb I don;t think that you've got to worry about
how tough it is. You said yesterday - |
. coMMlssleER MacKINNON: .Judge, it's a fine

point of legislative interpretation that the statement

‘that is later in the statute sometimes overrides the former

statement.

JUDGE O'BRIEN: Well, I'll bet you've ruled
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differently, or you should have if you haven't.

COMMISSIONER MacKiNNON: Wéll,-fhat's what you
were érguing.
.. JUDGE O'BRIEN: No. I understaﬁd. Bu£ let me
Just say to you, you said yesterday wefve got a §roblem,A
and we can't duck it. Nobody wants you to duck it. But
You don't havé to perfect Chapter 994 before you ever taste
995. |
:COMMISSIONER MacKINNON: We've got to take them
all togefher.
| JUDGE O'BRIEN: An@.one other thing. Politics
is the art of the pOSsibleq> Tﬁe Senators and the Representa—L
ti&és, they couidn't get a perfect bill. Two titans from
the'Senate.met late in the legislative hours and compromised.
Neither one of them liked what they were doing. Maybe they:
both went éutside and held their néses; I don't know for
sure; But they both knew it wésn't perfect; It's not
paft of the Constitutibn.
| This Commission is not going to be shirking your
mandate if you tell them so, or at least invoke 995 (a) (20)
and make recommendations with some modifications.

- Thank you, and I'm sorry I held yoﬁ up.
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COMMISSIONEk MacKINNoﬁ: Judge,.the final voté~_
in the Senate was 99—t§-1.

JUDGE O'BRIEN: I understand. It was late at
night. One quy said, "I'm not going'for'this at all unless
YOu go for this." It was a big trade.

COMMISSIONEﬁ MacKINNON: I se;ved on the Hill,
and I know what you are talking abdﬁt.

JUDGE O'BRIEN: That's right;

Mrf Chairman, can I say one otherjthing?

CHAIRMAN WILKINS: Yes. Take your time.

JUDGE O'BRIEN: All right. I am an old U.S.

Attorney; 25 years ago, I was a U.S. Attorney, one of the

.yoqngest in the United States. And I was rough_and tumble,

and I had good luck, aﬁd I won a lot of cases fof the
government. And I am not bragging about thaf, but I have
to say that so you'll know Where I'm coming from.

I've been sitting here ﬁor two days, and éll the

prosecutors have been in here, and man, they are tough

prosecutors. I have a problem with it, and I'll tell you

what it is. I used to try anybody that came, all comers,

and when it was all over, I didn't really give a damn what

-the sentence was. That wasnft‘my problem. I had convicted
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Somebbay,'I had done a good job. If the judge -- and they
weren't -- but if they got loony and let them go, that
wasn't my problem. I notice all these prosecutors coming
in here, and they are saying, "Boy, it's bad néws.ﬁ

Now, let me tell you, in the'Hoﬁse of Representa-
tiVes report -- and the citation is in my preparediremérks --
Cdngressmaﬁycényers says this -- and I think-fhis is important
- "Since discfetion and the cause of ahy reéultanﬁ disparity
is currently divided amopg the court, the prbsecutdrs, the

police and the Parole Commission, any curtailment of the

' discretion of one sector through guidelines will merely

'increaée the power of the others without really addressing

disparity.h

Now, what is happening is that the Parole
Commission iS'G?ne. The courts are cut back. The police
situation is a c0nsFant. So who is filling all this hole
thattused to be part of the parole aﬁd part‘qf the judges?
It's;goihg to be the .U.S. Attornéys have ste?ped iﬁ and all
this‘discretion.

I want to tell you that as a U.S. Attorney it
was a fiefdomf'nNobody ever called me up from Washington

and said, hey, you've got to do this or you've got to
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do that,'agd if they dié, I wouldn't have dbne«if an?wé&.
Evéry U.S.-Attorney is just alliby himself, and there méy
be ‘as much disparity in U.S. Attorneys as there are |
judges. |

| But if you think about it, the péople who come
in and who are going to be handling these pleas in lotsfof
lots of "instances, ydung‘lawyers less than five years out
of law school, they are going to be coming in there, and
they are going to be talking about this discretion that the

judge used to have; they now have it. And I know I'm talking

' too long, but I'm going to tell you one quick story, and

- then I'll quit.

Judge last week, Mr. Baer, I got from your place
a letter, and it said, "Would you kindly comment on this?
In:l962, a bank robber was convicted and given 50 years.

He is still in jail. You recommended at that time as the

'prosecutor that he should not get parole. What do you

think about it now?"
I wrote back.and said, "What did the judge say?"

They wrote back and said, "The judge said he had

No comment."

Now, the judge was older than I was and wiser
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than i'was, but.I séid, "No comment."

Twenty-five years later, this fellow is still
in because I said dén't let him be out on parole. Now,
was I,smarter ﬁhen than I am now? Are these young U.S.
Attorneys, who are going to. be doing the same thing, are
they :smarter now than they will be 25 years from now?
I'ﬁ not so sure. I don't know that for sure.

I have beenla viéiéing jﬁdge. You go down to
the Deparfment of Justice, and you sit there for a week,

and they bring in all their new prosecutors, and you help

them, and you test them, and you try to get them to be better

 prosecutors. They are good kids -- but they are kids.

And those are the people thst'wé aré supposed to be giving
our discretion away to. |

One of the men céme in this morning and he said
the U.S. Attorney's certification ought to be enough. Now,

does he mean it ought to be enough that the judge has got

:tO buy it, or does he mean it ought ‘to be enough so they

don't have a hearing? I hope it's not that the judge would
héve to buy it.
I would ask the Chairman, and maybe you are the

only one on this Commission who has ever sentenced anybody,
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have you ever turned down a prosecutor who said to you, "This -

guy has really helped UYS. . 136 four other cases." I

“don't think you'vve ever turned anybody down on a deal like

that; I'd swear you haven't.

Now, just one 1ast-thing, if I could. This is

from one of our more distinguished judges in the 8th

Circuit, and here is what he safs. "The judge has always
exercised considerable digcretiénary pdwer. Sentencing

power in a judge is most éppropfiate because the judge is
an impartial tribﬁnal, not the advocate for cne side as is

The sentencing guidelines legislation

- inZ the proposed guidelines reduce the sentencing judge's

The converse side of this

- is that the prosecutor's power is expanded, because there

is little, if ahy, check on the prosecutor's traditional
powers arising from his choice of charges and plea
bargaining and ‘his power is further expanded by his right
to-cerﬁify one of three degrees;of cdoperation. Under
that power, he can grant or deny defense reducﬁion and
offense value up to 40.percent.. It looks to me like the

new law and the guidelines increase the prosecutor's

sehtencing power to about 90 percent and reduce the
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_judge‘s power to about 10 percent. I think that is funda-

mentally wrong." Judge Vieter, Chief Judge, DesMoines.

Now.I am going to quit, but I'd 1iké,to-ask you
if it would be all right -- I've got 'some thoughts on
Mr. Block's tougﬁ problem, and what do you do with probation,
and I've got some thoughts on Judge Breyer's problem of
What do ycu do, should we really wait, or are we missing
an opportunity. .But if it is okay, I am,gbing to wrife them
letters about that, and thank you. |

CHAIRMAN WILKINS: Thank you. We appreciate it:

' Veéry much, and I appreciate your comments.

You knpw, it was pointed out aﬁd suggested
-- (inaudible) -- upon a charge of sentencing, as I 
unaerstand it.

JUDGE HEANEY: Yes. In other words, our Minnesota
system is a simpler system from which-yéu could mbve to a
More complex one.

CHAIRMAN WILKINS: But ifvwe did that, that would
juSt~about give it all fo the prosecuting attorney, and
that's why we primarily have adjusted that concept.

 JUDGE HEANEY: |

It does give more discretion to

the prosecutor than will be given under your system. But




MILLER REPORTING CO.. INC.

507 C Streer, NLL.
W.shington. D.C. 20002
©(202) 546-6660

10

11

13
14
15
16
17
18
19
20

21

22

387

I think you have to weiéh the two of them. And your system
really makes a “béan—counter" out of the judge, with the
cohduct and the conduct values precisely allocated. And

as I say,.he has either got one or two alternatives.u He

is either going to have to accept the version offered by
?he prosecutor, 6r he and his probation officer are going
to have to figure it out, présent it.to'the defendant, and .
if_thé defendant’is willing to apcept it, fine, if he isn'ﬁ,
then they%are going to have an evidentiary hearing. And

I think it is going to be terribly complicated, terribly

‘time-COnsuming; and I don't think it is going to work.

CHAIRMAN WILKINS: Do you have a question? Go
ahead, Judge Breyer.

- COMMISSIONER BREYER: Well, that's the real

‘trade-off. The trade-off is, on the one hand, as you move .

toward the charge offense, you give more and more power to

the prosecutor under a determinative sentencing system

to actually fix the sentence. But what you are gaining

from that is fewer evidentiary hearings.

But if there is a way to simplify the hearing

-PrOcess so that in fact there turn out not to be an enormous

number of éVidentiary hearings -- and the price of that is
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giving more discretion to the judge. &ou see, every silver
lining in this business comes.alonq with its ownlcloud. But
look -- a system that is mbdified real offense, let's
say,'which.gi&es more discretionary power to the judge will
avoid both the many evidentiary hearings that you fear and
Will also avoid giving the prosecutor the greater discretion
to fix the sentenée, which you also fear. Aﬁd the only price
of that one is tq{give more‘discretionary power to the judge,
which you like.‘ .

And so it seems to me that's where you should

" end up.

JUDGE HEANEY: 'But there is another factor in
there that I think that we have to also put in the soaleé,
and that is the importance that we are giving to the non-
charged -conduct which, in most of the examples that We have
developed, turns out to be more important in the ultimate
sentence than does the charged conduct.

And what we do in;the Mihnésota system is that
if the prosecutor wants a 1ong sentence, he 1is going to have
to charge it and prove it, or get a plea of guiltyﬁ And
in your system, what he can do is he can under-charge and

achieve the same result by a preponderance of the evidence
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on those factors --

COMMISSIONER BREYER: That's why you limit them

to a very few. Ifiyounlimit them to a very few and those

that aré specified, you minimize that problem.

JUDGE HEANEY: Well, it may be that you can do
it. I don't think ﬁhe first draft does it, because in all
bf-the examples that we had from the first-dfaft, the
associéted conduct tﬁrned out to be more'impértant,

significantly more important, than did the charged'conduct.

‘And that, it seems to me, is putting the cart before the

horse.

COMMISSIONER BREYER: That is correct.
CHAIRMAN WILKINS: Well, the numbers were very
tentative, as you point out. We did pick 60 months for a

dun, because there is a Federal statute that it is a mandatory

five-year sentence if you use a gun.

JUDGE HEANEY: Yes, I understand that.
CHAIRMAN WILKINS: So that was just something

basjc, because we don't have the research that we need yet.

But it is on the way, I hope.

But we don't believe -- and this is a struggle --

that the fellow who comes in the bank on videotape’with a
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sawed-off shotguh ought not be sanctioned for carrying that
shqtgun in that violent act. And we know it happens today,
because you plea down to uharmed bank robbery, or something
like thét.

JUDGE HEANEY: Well, I think that I would agree
with you, but then the question is should the‘proseéutor -=
if he charges that.he had a gun, then it goes up to:25
yearé. | |

CHAIRMAN WILKINS: Right.

JUDGE HEANEY: Under your guidelines here, he

. gets an additional 60 months for that, along with the
; other sanctions for the other conduct. And it adds up to

: be, as 1 say, about nine or ten times what the base value

of the offense is.
And that really bothers me. 1In other words,

for the proven offense, you get 36 sanction units; for the

‘unproven conduct, you get 235.

CHAIRMAN WILKINS: Well, again, if the numbers

were changed to what you would consider to be more realistic,

which I assure you is going to happen, would you have the

same concern? We are concerned about the process right now.

JUDGE HEANEY: Okay. If'the'numbers were more
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Yealistic, if therenwe;e'sufficient discretion £o élacejwortﬁy
people on ﬁrbbation, if we»také care of the gquilty plea:
process and then move towards a system, as Judge Kazen
has suggested, in terms of a value system, I would think
that you would get a good deal more support from the District
judges than you are gettipg at the present time.

CHAIRMAN WILKINS: Thank you. Let me ask Judge
Breyer to ask his stock-quéstion on probation, or should
¥ ask it? I'd like for you all to hear it and think~about
this issue, because it is very troublesome to us.

COMMISSIONER BREYER: Well, I finally got the -

memo I liked from Mr. Greacen, actually, at the ABA, in the

 testimony here. So I'1ll put this in the form of a legal

duestion.

Imagine you were me, as we fear we might be
testifying in the Senate, let's say, and this would be the
question I think we might get asked. What ybu are suggesting
is that as to every sentence, there be an.alternafive of

probation. Now, our basic job in writing guidelines, I take

it, is to take certain categories, like a bank robber who

has one conviction, and he has a gun, and tell the judges,

"Judge, this is the typical sentence for that —-- typical.
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This is what we think you should give." Now, that's what

'we're,éupposed‘to tell them, right? They can depart if

it is atypical, but, "Judge, this is the typical sentence."
So now, Senator Biden, let's say, reads what
we've done, he turns to the statute, and he says, "Hey,

look at a person who has a gun, and he has taken $50,000

from a bank, and he has one past conviction. I have before

me what the Commission is recommending. You are recommending
to the judge, 'Judge, put him in jail for ten years, or
don"t put him in jail ‘at all.'"

He says,="How can both be typical? I mean,

- you are not saying to put him in jail for one year, two

'years,‘three years. I could understand how you'd give

a broad range, but what I can't understand is how you give

@ Yange which says either a long prison sentence or no

prison seﬁtence, but not a shqrt prison sentence."

And then T would'go and fead the.statute, which
says, "If a éentence specified by the gﬁidelines includes
a term of'imprisonment,‘the'maximum.ofvthe range established
for such a term shall not exceed the minimum of that range
by mofe £hah 25 percent."

And I'd say, "Commissioner, you have recommended
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to the judges that for a_bank'robber with a gun who has a
record of one prior conviction, the judge shall either give
ten years or no years. It sounds to me as if that is greatér

than 25 percent. Anyway, it sounds to me as if it is a

little screwy, since I don't see how it could be typical

both to giveAhim nothing and to giVe him fen, but not fo
give him three, four, five, six, or sevén."

I mean, that's the kina of question I fear, and
I'a like to know the answer. |

JUDGE HEANEY: Of course, you are absolutely

right. And your answer yestefday was- depart.

COMMISSIONER BREYER: Yes, that's right.

JUDGE HEANEY: And T aéree with you, depart.
But when we have a system in which 40 perceht of the persons
who are now tried or plead guilty-are given probation, you
don't haVe,a system'that requires you to départ in 40
percent of the instances. -

| And so my answer'to it;was, as I gave you when

I started out, was first of all to make a comprehensive
Study as to the persons who are currently'being placed on

probation, the success ratio that you are having with the

various crimes, and then write your gquidelines for probation .
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1 | t'hat- will take care of most of the c'ases‘ and then J;equire
b ‘ | 21l a departﬁr'e in the kind of case that you:have, just the
3 ||way you are handling the rest of it. I think that wili
4 -4answer your question. | In other words, your _threghoid at
5 || the present time is much too low. .
6 . COMMISSIONER BREYER: Well, I mean, what that
7 || suggests -- and maybe it is possible; I mean, enough'}people
‘8 || seem to think it is, and they are all very good judges --
9 I mean, I am talki>ng about legally now -- n'la‘ybe 'you could
10 || say, "Ali right, Judge, you could look to probation as an
11 :alternative?to prison where the prison sentence is up to
. 12 ..1et's say two or three years. But -if it is nine or ten
13 iyears, you can't look to probation."
14 - JUDGE HEANEY: Precisely -- or whatever standard
15 || you come up with. Or you might say, well, if a gun was used,
16 ||or if a person was hurt, you can't give probation. I am
17 just using that as an example.
18 : It seems to me it is rélatively easy to do that.,
19 || and it is highlAy desirable, becau;e you don't want to throw
20 | out 40 péréent or neariy 40 percent of the situations that
:‘ | 21 ||we have at the present time. o
22 ' JUDGE O'BRIEN: There might be another way to .
’ . —
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go at it. I don't khow what your data shows, but I'd be

awfully sﬁrprised if you got very many statistics which

~show that.people who have already been convicted of bank

robbery are getting probation the second time around.
COMMISSIONER BREYER: Well, there are some, there
are some.
COMMISSTONER BLOCK: Three percent of all
bank robberies. | |
: JUDGE O'BRIEN: Weli, that's astounding to me.

But I would say this to you, that instead of talking about

maybe three years instead of eight or something, you'd
be better off to be talking about no probation for a repeat-

‘offender'qf a serious crime unless the Circuit Court of

Appeals would approve a very detailed, written situation
that the dumb judge sent. 'NoQ;wif the judge is dumb,
hopefully everybody on the Circuit_isn't dumb, so you'd
Qave a safeguard tﬁere.

COMMISSIONER BREYER: Yes. You see, that suggests

‘another approach to the problem:which is to just say, all

right, for the ten-year sentence, we don't say anything

about probation except, to tell the judge, "If you think

‘this case warrants probation, the bank robber,of one year,
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 pretty near sawed off their legs on éve

- thought was good for departing, and it*
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then departlfrom the guidelines." Depart.
JUDGE HEANEY: Depart, right.

COMMISSIONER BREYER: Depart. That's the way -

- to handle ijt.

JUDGE O'BRIEN: Yes, but that isn't going to be

an answer, either.

' ‘COMMISSIONER BREYER: They have to give their
reasons.
JUDGE O'BRIEN: I've talked to several judges

in Florida who are working on this and several in Minnesota,

? and-they’say‘that finally\iﬁ;ﬁaédeﬁﬁem down to where they've

/ reason that they

_Qt@QW@ n§w.t0 where
in Minnesoté,.two judges told»me depaftihg islaﬁful tough.
ICOMMISSIONER BREYER: Well, we saw some statistics
that'in-Minnésota they depart in half the caseé. It was
somethipg like 49 percent. .
JUﬁGE O'BRIEN:i But are they being adopﬁed? You
can depart all you want; it.can>get reversed.
JUDGE HEANEY: .- I thinkvthe most recent statistic§

are about 33 percent where they depart from the guidelines,

but the departures afevmainly minimal, and the number of
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vappeals from the departures are about equally divided between
the State and the defendants. And I think ﬁhat last year,
we had something like 36 appeals fof departures..

And T thipk what Judge O'Brien is saying is that
the supreme Court 1is gradﬁally whittling away at the
circumstances under whiCh_they can deparﬁ.

All 1 ask on probation is don't throw out the
baby with the bath water. |

CHAIRMAN wILKINS: We are Véfy sensitive to that.

If you are going to be with.us a while, we'll 4;
continue this conversation. I'd like ﬁo talk to you later
on today, if you can.

JUDGE HEANEY: Yes. We are going to be here.
:I have got to catch a plane at four o'clock.

CHAIRMAN WILKINS: I'1l see.you over lunqh, thén.

Thank you. |

~JUDGE HEANEY: Thank you.

' JUDGE O;BRIEN: Th;ﬁk you.

CHAIRMAN WILKINS: Our next witnesses are honofable
:Albgrt Quie and honorable Rbbert F- Utter, representing
the Justice FelloWship. We are wall-cove;ed with Minnesota

today with:Governor Quie Qf‘MinneSOta and a former
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Congressman from that State as well. Glad to see you.
GOVERNOR: QUIE: Thank you very much. I appreciate
it.

CHAIRMAN WILKINS: Mr. Utter is a Supreme

Court Justice from Washington State, and we are honored

by your presence. Thank‘you,
JUDGE UTTER: Thank you.
.‘GOVERNORTQUIE: That's right. :Justiée'RobbertvUttér
is here, oﬁ my left. On my right isvDaniel Van Ness, who
is President of Justice Felldwship, and he has written.ué
the written testimony which We are pleased to submit to y§u.

We will just make some oral comments and then

respond to any questions that you might have.

CHAIRMAN WILKINS: Thank you.
GOVERNOR QUIE: I am Chairman‘of the Board of
Justice Fellowship. This is a national public education

and lobbying organization that works for criminal justice

reforms which are consistent with biblical teaching on

justice and righteousness. And one of the efforts is

towards the end of holding offenders culpable for the harm

that they cause their victims, rather than solely the harm

that they cause the state.
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I am interested in the work of this Comﬁission
bécaﬁée I was in the;State.Legislature, was in the COngress
for 21 years, and then Governor of the State; I was Governor
when the sentencing éuidelines were established in Minnesota.
The Cdmmission had done its work beforé'I was-Governor, but
my first year, this was adopted. So i look at it aS from
the political point of view and faced with that.

I now am also the Director of Prison Fellowship,

and because of that, deal with volunteers who are dealing

with inmages, and I go into the prisons myself and deal

- with the inmates, so I get a different vantage point than

I used to do when I was holding public office myself.

And I want to commend you .on this task. I know
it is a difficult task. But I would say that i£ is well-
accepted in Minnesota what we have done. I don't believe
that that would be repealed in Minnesota -- not that it is

agreed by everyone -- but there are two things that I think

‘Mmake it stand out. One is that we did deal with the impact

it has on the prison population, and I think . our Commission

did well that there was not an immediate increase in prison
population because of sentencing guidelines, but there was

an incresae soon thereafter. The Commission met again,
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adjusted the guidelines, in order that we would keep our
prison population at a reasonable level. And we have it

at a reasonable level because we rent out beds to other

States and to the Federal government. Since we started doing

"that, while‘I ws Governor in '81l, we have made $22 million

out_there; So it is all right to do that.

Thé other part besides impact is that prior to

the guidelines, we had started on a track where those who

had committed violent crimes and serious crimes would go

to prison, and those who did not commit violent and serious

crimes would be handled through probation, community

corrections. I believe the sentencing guidelines have

'ehhanced that. So when one looks at the fact that our

prison population has not increased, there has been an
increase in the number of viblent crimes and-a reduction
of nQn—viplent Cfimes,‘and we have made adjustment within
tﬁeﬂState.

| So those are the comments I would make,-and I'd
like'to turn it over to Justice Utter now.

CHAIRMAN WILKINS: Justice Utter?

JUSTICE UTTER: We; I think, are the second

State to adopt essentially the Minnesota plan. It is a
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pleasure for me to appear with my friend, Goﬁernor Quie,
to comment on that. |

Our success has not been as great as theirs has
been. Our initial legislation called for doing away with
the Board of Prison Terms and Paroles, doing away with
probation following the prison term that had been imposed.
That's not working, and it probably will be repealed and
modified in the coming session. We find there are some
offenders for whom probation must be given after release.
We find that to have uniformity throughout the State in
probation violation hearings, that it is necessary to work
on a broad basis rather than an individual jurisdiction
basis. I notice you deal in part with that in your report,
and I would just simply share that with you.

It has been "back to school" for me. I was a
trial judge for a number of years, and I sat on at least
16,000 individual sentencings. I have been a Supreme
Court Judge for 15 years now, and thank goodness I don't
have to do that anymore. But I understand the problems
you are dealing with.

There are two different perspectives I'd like

to bring shortly before you. One is the perspective of
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victims. .In the early 19705; I helped draft a victims
rights bill fo; Washington Sfaté. I think it was.the third
or fourth victim compensation‘bill in the United States.
And it started a history, at least in éur State, and followed
éoncerns

on victims as clients, actually, of the‘griminal justice
system, not as an-unwanted appendage, but really as the fogus

of what we do.

I am concerned in going over these guidelines

-and noting, I think, a diminution, not intentionally but

in criminal justice is essential.

just pecuase so much has been said in the other afeas_about
how victims are affected by this.

.I think we are troubled that_the guideiine.tables
translate offense values only into prison terms. In our
written testimony that we have submitted, we have demonstra-
ted an emphasis on reparation, characterizes both the enabling

legislation that you are working under and significant parts

of the draft guidelines. The other major emphasis is, of

~course, incapacitation for serious offenders.

We believe that a return to a reparation model
We applaud. the initial.

€fforts in this direction, and we urge as you go on to
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subsequent drafts that you return to that and explore the

1 .
;o 5 | very many areas where a reparation model can be gffectivef
. 3 We are concerﬁed about the failure of the guideline
s taple to pfovide for punishments consistent with thé'repafatioxv
s Mogel sgch as restitution or community service for those
» offegders who do not requirgvincapacitation, and a iarge

7 number do not. You are dealing with the most difficult

problems, those offenders who do require incapacitation,

8 _

9 an@ those are hard cases.' But for those whb do not, thé;é

10 arg a wide variety of services ih the cbmmunity that both

T i caﬁ be available to them and that they can offer to Victims
“. o 12  whose lives they have affected.

13 | »The guidelines do not even in the.words of the

1 enabling legislation reflect the general appropriateness

15 of:imposing a sentence other than imprisonment in c;ses

16 in which a defendant is a first offender who has not been

17 convicted of a crime of vidlence‘or otherwiée serious

18 offense.

19‘ We have suégested an alternative approach to_the

20 guideline table on pgaes 10 through 12 of our written
‘ g testimony, which I will not go over .in detail. We are
‘ 25 sugéesting basically that three scores be calculated --
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|| first, an offense score, secondly a reparation score, and

third, a risk score. The offense score would determine’
the length of the sentence; the reparation score, the -amount
of restitution and community service; and the risk score,

the amodnt of control over the offender's freedom which

~Mugt - -be imposed.

The modified real offense approach is promising,.
but contains several features that cause us soﬁe concern.
The first is that it may actually create unwarranted

disparity if it becomes any more complex, simply because

' judges, defense attorneys, prosecutors and probation officers

' may be confused about how'that'road map is to be followed.

We recommgnd that judgeé be‘givén explicit
authority to sentence outside of the guidelines in the
eVént that imposition of the sentence indiéated by the
guidelines would result in unwarranted disparity.

Second, the Commission may want to clarify what

-special offense characteristics can be raised for the

first time in sentencing. Could prosecutors, concerned
that they may not be able to prove the weapon beyond a

reasonable doubt, charge the offender with simple robbery

and then attempt to prove possession of the weapon at
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sentencing with a lowérvburden of proof? That has been

addressed by many previous speakers today, and I won't

elaborate on that.

We récommend on pages 18 through 20 of our
Written testimony tﬁat supervised release be used to both
assist the'priéoner_and protect ﬁhe~community. However,
the revocation hearings:wiil be burdensome to courts once
the Parole Commission ié phased out. Firét, it wiil create
a tremendous caéeload pfoblem, and sécondly, there is 1likely

to be disparate treatment for similar offenders in revocation

“hearings as each judge conducts them. I think that is a
' great practical concern of mine when I see the prdblems that

|| have arisen within our State in attempting to implement that.

Therefore, we recommend that’Congress eithér
create ; new national body, which it probably won't do, or
that it modify the current Parole Commission to handle
révocation procedures, Which I think is ﬁdre practical and

gives more uniformity and addresses some of the problems

- that States who are now experimenting with it are currently

facing.
;Fiﬁally, we have not done a comprehensive

analysis of the relative values of .some of the offense
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scores in the draft. As other speakers have pointed out,

there are a number of anomalies. A first-time bufglar who
does not enter a dwelling and who does not damage and takes

no property receives a base score of 24 and serves 12 to

18 months. A person who operaées a house of prostitution
receives a base score of 12 and serves no time. A person

who interferes with another's civil rights receives a base
score of 6 and serves no time. A person convicted of importing
pure heroin would receive the same sentence as the street

dealer who peddles a substance of the same weight, but which

contained only a detectable amount of heroin.

Finally, we note that in determining the criminal
justice score, the guidelines use prior imprisonment rather
than prior conviction. This could present problems, given
the well-known differences in leﬁgth of sentences and in
use of imprisonment from State to State within the Federal
system.

Thank you for the opportunity to offer our comments
this morning. As my voice is coming to an end, so will
my comments.

Thank you.

CHAIRMAN WILKINS: Thank you very much. Your
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-Writteﬁ comﬁents; as all of them, will be distributed not
Qniy to'this Commission, but all of our staff, énd we will
have a process set up to digest all of this, and so we &iii
study in detail what you have submitted to us.
I think Commissioner Corrothers has a quéstion.
COMMISSIONER CORROTHERS: Yes. This could bé
directed to any or one person, or maybe all of you. We heard
from you and the testimony just prior to your testimony
praise concerning several features of the Minnesota guidelines
system. So I guess I wouldn't ask what you consider the
:bést featdres; because obviously, they are numerous. But
Eare there any features or parts of the Minnesota guidelines
‘system that you would advise us not to emulate?' Are you
aware of any problem areas, pitfalls, that we should évoid?
GOVERNOR QUIE: _I wouldn't say pitfalls. I think
maybe we have adjusted them. But listening to the concerns
that people have who are in the corrections system itself,
Wben a person serves a sentence and a priéon te%m, hqw they
move out into the community. We have halfway houses and
so forth. But there is a feeling that they would like to
be moré ihvolved and to some extent,_éven_wonder if they

are skirting on the edge of the way the interpretation of
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the law is in order that they can follow the individual
more closely than‘they have and provide serVices for them.

I think it fellows on testimony before that was .

| talking about either the ten years or probation; what about.

the person that ohght to serve the prison sentence but needs

that time on parole and more supervised, in other Qords;
COMMISSIONER CORROTHERS: . Would that area céme

within what YOu jﬁst mentioned, thébsuggestion about another

organization that would deal with the revocation; that could

be included as an overall solution to that whole area?

GOVERNOR QUIE: Yes, yes.

JUSTICE UDDER: Minnesota courts have had an

interesting problem on what do you do with the judge who

exceeds the guidelines, either in imposing a sentence higher

than the guidelines or in imposing a sentence lower than

the guidelines.

They have adopﬁed_a rule that says they will use
essentially a doubling pr@cesé, and if the. sentences wete :
then doubled, what the recommended guidelines are; the
presumption is thét'it will not be reviewable. If it is
more than'doubled, it is reviewable, but not necéssarily

reversable. But it is just a way for the courts to
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categorize those cases that are appealed.
Our .a State in a 5-to-4 vote in which I dis-

sented; - did not adopt that rule. I wish'they.would have,

‘but that is another aspect of the rule that I think makes

some - sense.

QOMMISSIONER BLOCK: ’Jgdge Utter; I just
wanted to have a brief inquiry about‘the suggested
trifurcation of tﬁe sentenéing process that you suggested.
You had thrée scofes that you Suggested, and that last

was a risk score that would in a sense determine whether

' an individual would be imprisoned or not.

I assume that that score would try to get at the
question of incapacitation; Howlwould you then handle the
first-time, quote "white-collar offender" in a securities
violation, an antitrust vioiation, in a fraud scheme,
5ank embezzlement scheme, Qhere the likelihood of risk
to the‘commqnity by that risk séore is likely by any
measurable Standara to be logged? Would yoﬁ then say to
that offender, "Okay, you don't go to prison"?

_JUSTICE UTTER: On the contrary. I quess

everyone second-guesses my sentences, so it is fair for me

to do the other as well. I saw just two days ago one of
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the defendants in the sécurities fraud case in New York
that was a participant,rappérently a person who was coopera-
ting with the government, but receivea'no jail time at all
‘but rather, a substantial community service sentence. My
sense of justice was offended with that, and'it fits exactly,
I think, the suppositién you raise.  While I think the risk
faétor is>low, the offense factor is. great, and that is a
breach of trust. I think in looking af.sbmething of ﬁhis
nature you can say while oné is low, another factor may be
higherf
COMMISSTONER BLOCK: So in terms of the statutory
3'langﬁage,’if it was an otherwise serious crimé, even thoﬁgh
- it was a first effender, then you would use tﬁat offense
score to get at the --
| JUSTICE UTTER: Precisely.
COMMISSIONER BLOCK: Thank you.
CHAIRMAN WILKINS: Justice Utter and Governor
Quie, thank you véry mﬁch.
GOVERNOR QUIE: Thank you.
CHAIRMAN WILKINS: Our next witnesé.is frqm the
Criminal Justiée SecﬁionAof'the ABA, Mr. John Greacen.

With Mr. Greaceh is Laurie Robinson of the ABA. We are
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glad to see both of you. Neither are strangers to our

Commission; both have testified in previous herings on other

1| issues.

MR. GREACEN: Your Honor, thank you very much
for the opportunity to appear.

I have been designated by President Eugene Thomas

of the American Bar Association to appear today on behalf

'Of:the 320,000 members of the American Bar Association,

|l not just its 8,000 criminal practitioners who are part

of the Criminal Justice Section.

i

"I want to tell the Commission that I come here

iWith aigréggvdeal of personal awkwardness in that I know

and I have a great deal of admiration for the work that the
staff and the Commission has put into the first draft. So

I come with great trepidation to fundamentally oppose the

direction in which the first draft went.

I was greatly relieved to hear Judge Breyer’
describe the second draft, because I think I actually

appear here in favor of the second draft. So, my personal

awkwardness is greatly relieved.

' COMMISSIONER BREYER: Is that a blank check?
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(Laughter.)-

MR. GREACEN: No. The check'was not filled out
specifically, so my éignature 1s no more épecific than the
check. |

The Americah.Bar Association is fundamentally
opposed to the direction and structure set forth in the
preliminary draft guidelines. My purpose today is to
explaiﬁ why we are opposed aéd to suggest the directions
in which we wduld urge the Commission to move in that

second draft.

I did submit a 50-page document to you eariier e

| this week, and I hope you(all have it with you,,becaus@w5 

I would like to refer specifically to the appendices in

the course of my remarks, because we wént to some length
to try to actually draft an alternative that in our view
iS‘more consistent with the notion of guidelines than the
preliminary draft.

As you.know, the American Bar Association does
not oppose sentencing gﬁidelines. To the contrary, we
Strongly recommend them for all jﬁrisdictiqns, Federal
énd Stafe. It is justvthat we don't like the way 'in Which'

the first draft was structured. We have read‘very carefully
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the Commission's statutory mandate and the legislative

history behind it, and we do not believe that the aspects

of . your approach that we oppose are required by that legisla-

‘tion, nor do we believe that the direction in which we urge

you to proceed is in any way inconsistent with the legislation
There are five principal reasons for our opposition

to the current draft. - The first is our sense that the

discretion of. the judges and the_lawyers in the system is

radically reduced, and in fact, sentencing is turned into

a . . . '
mechanical, numerical ritual. ©Now, you have heard those

' words before.

g

What I can tell you is that the Council of the
Criminal Justice Section, which met within the last two
weeks and spent a good deal of time talking about this

draft, which consists of defense attorneys and prosecutors

‘and judges, uniformly expressed alarm at the sense to which

these guidelines would reduce the sentencing process,  that

‘has always been an individualized process, to a mechanical,

addition/division ritual. And they themselves felt that

,their roles would be reduced to those of robots.

That is the impression that these guidelines

produée.
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The American Bar Association's notion of guidelines
is guidance, not substitution for the discretion of decision-

Mmakers in the process. The ABA standards speak of guidelines

as benchmarks, as starting places from which a judge'WOuld

move iﬁ arriving at avsentence._
Our secOnd-majo? objection is the limitatioh
on the factors that a judgé can.consider and the weight
that can be given tQ;diffefent factors.
Our thirdjobjecgion, which is to'the modified
real offense sentenéing, afises out of that former objection,~

that the modified real offense sentencing proposal limits

:thelvision of the judge to‘those factors which are specified

in the road map.

The American Bar Association believes that a

fair sentence has got to take into account all of the

béhavior of the offender and the offender's characteristics,
and all aspects of the offense.

The modified reai offense sentencing says look
at this amount -— it's not just the charge; that's right --
but you are then drawing other limits. And we would rather
have no limits. The judge needs to be able to look at the

entire event, the course of conduct out of which it arose,
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the history of conduct out of Which it arose. Our overall

recommendation is that the Commission return to an offense

'of conviction basis for pegging the initial guideline

with an instruction to the judge to take intO'accopnt all

other aspects of the offehder's behaviof and prior céndﬁct.
Our fourth majbr obiection is what we consider

the unprecedented limitation on the avaiiability of probation.

The statement goes into c§nsiderable length to pbint'out

, )

that we think that the Commission has in fact departéd

from Congress' intention in limiting probation to those

'offenses that would be Sentenced for six months or less. -

We point out that in fact, there is very good

'reason from the research on sentencing for the in/out decision |

to be based on different considerations from those that would
determine the legnth of the sentence for those who are sent
to prison. And therefore, the Commission's_approach, which

i ’ .
links those two together and which says that the probation

is available only for a certain length of sentence, is doing

violence to our understanding of the sentencing process,

and in fact the Commission should produce different guidelines
for the determination of the in/out decision than those that

apply to the length of sentence for those who go to prison.
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Oour fourth'majbrf objection is to tﬁe length of
Sentences that are set forth in the ddcument. - We knéw thét_
those are prented numbers. Nonetheless they are much, mﬁch
longer’than the sentences thaf are currentiy metedout.
Ouf overall recommendation is thét whatéver mix of sentences
go into the guidelines, ultimately, the overall effect be

a level of sentencing comparable to time served under current

‘sentencing practices.

Of course, the Commission should not stick to

' rigidly the average sentence or the average time served for
' specific crimes. Your job is to monkey with those and tinker

 With them so you come out with a more rational process than

in the pést, but nonetheless the overalluseverity shouid
be within the range of the severity of time served under
the cuyrrent process.

I have spent a good deal of.time in Arizona, and
in Arizona fhere is a saying that|a maﬁ should:not criticize
another mén until he has walked a mile in his moccasins.

As a result, we tfied to actually construct
an alternative approach, a draft guideline, that would be

consistent with our notion of the direction in which we would

urge the Commission to travel. What we found in putting
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‘on your moccasins is that we got very sore feet. It 1is

Yocky road, it is toﬁgh work. We agree completely with Mr.

ifuture before turning to that specific example.

Judge Breyer mentioned earlier, that this Commission will

be in existence for a long time. Its initial set of guidelines

'you deal with assessing the risk of offenders, yéu‘need
¥also to assess the risk of unintended negative consequenées

from your own actions. And therefore we recommend the most

417

diGenova's comments that this is a very, very hard business;
Let me mention three parts of the statement

that suggest general guidance for the Commission for the

First, we agree strongly with the approach that

Will not be the ultimate set of guidelines. And just as

lconservative approach possible in the initial guidelines.
.Take a step in the right direction, but don't try to come
out with the ultimate answer to all the Questions.

We strongly recomménd a flexible guidelines
process which will, in'bur'view, retain the confidénce
of the judgés'and the iawyefs practicing in the Federal
criminal courts. When the gUidelineé get figid»and the
result preordained, then the judge droés out of the

discretion—making process, and the lawyers are going to




10

11

12

13

14

15

16

17

18

19

20

21

22

MILLER REPORTING CO.. INC.

507 C Strcer. NI,

© Washington. D.C. 20002

(202) 346-6666

418

pick up the slack, and we do not feel that that is necessaril

PrOductiVe. If you leave more flexibility with the judge,

‘then the process will maintain its current balance of power

with the prosecutor, the defense attorney and the’judge.

We recommend_thaﬁ the focué of analysis be
the offensé, and that the Commission in looking at a second
draft iook first té,the Crime categories, much as you have
laig them;out now, but‘atteﬁptvto aésign the wéight of other
factors -- prior history, cbntrition, coopefation, the very

tough problem of multiple counts and multiple offenses and

' overlapping statutes and multiple victimizations_as a result
- of one act. Analyze those within the context of each

' Substantive area of the Code. That is, we think, the prihcipa.

Vice of the first draft, is that it attempts to énswer those
questions on a universal baéis, that thefe is a universal
answer to probation, a universal answer to contritiqn, to
the consecutive versus concurrent séntencing dilémma.

Wé.think the Commission can make'much more progress

if you focus on those problems within the context of a

particular area of criminality, to try to come up with a

rule'that will be as valid for the securities fraud and the

drug dealer and the violent assaulter, we think, is preordaineq

B
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to failure or to the kind of mechanical consequence that
we perceive in the first draft.

Second, we recommend that the Commission authorize

judges to consider those other offense characteristics that arg

get forth -- I forget now‘the specific section of your
statute; the 11 or 12 other fac%ors including age,,family
ties, community ties, employment, education and the like.
These are very difficuit Fopics:to deal with. It is
important that they not be specified in the guidelines as

the factors that determine the guideline sentence. But we

think it would be unfair to eliminate them entirely from

the sentencing judge's discretion. It is exactly these

'qualities that are now used by judges in determining the

in/out decision, and the judge needs to be allowed to take
them into account.
Finally, we believe the Commission has not paid

enough attention to the fact-finding process yet in the

guidelines, and we lay out in the statement the considerable

discussion of this topic in the ABA standards.
The ABA standards recognize that the sentencing
determination cannot be a trial—tYpe,determination;»the-

Rulés of evidence canﬁot apply}:and a standard beyond

3
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;prepgndefance is unacceptable. that.the standérds try to
:do is to carve out a middle ground, fhough, one that
presefves the rights of the offehder and the righté of
society from incorrect factual determinations by imposing
a verificatioﬁ requirement on information used in sentencing.
For a judge to act on a fact, that féct wouid need to.-be
established from two independent sources. . I can .discuss
that 1étér if you have questions on it, but at fhis péint'
I would like to turn to Appendices A and B and in fact
describe for the Commission the alternative approach that °
we) haVe‘ééme up with,

You will see as you look at it that many of the

' terms, many of the principles here, are very familiar

»Eo_you,'because.I have stolen them from your document.

The Appehdix A suggeéts.that the Commission can divide up

all of the available Federal sentences into 21 cétegories,'

A through ﬁ, that éover the full range of Sentgndes available
under Federal law, a much easier way than the great, long
table now included in the guidelines. Appendix B assumes
that sortvof a categorization of the_criﬁes, bgt Apéendix

B's validity does not stand or fall on the Cémmission's

acceptanCe of that greatly simplified list of 21 categories
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of length of sentence.

Appendix B begins by Setting-out the range of
sentences that. are available to a judge for the Federal
crimes involved in assault'and battery. Then, it choosés
a number of categories for which it establishes bench@ark
sentences. Those benchmarks are little factual vigﬁettes
that say, in the usual dase; this kind of conduct deserves
this kind of Eentence.

" COMMISSIONER BREYER: ’Let me stop YOu theré.
When:you say "deserves", do you mean the judge must provide.
thatisentence or not?

MR. GREACEN: No.

COMMISSIONER BREYER: He doesn't'have;to?

MR; GREACEN: No, he does not have to. This
is a;benchmark.'

COMMISSIONER BREYER: Usual caée. I hvae a usual
case. |

MR. GREACEN: 1If he has a usuél‘case --

'COMMISSIONER BREYER: Yes; does he have to?

MR. GREACEN: I think in the strucﬁure of the
guidelines as Congress intended them, the'judge always has --

COMMISSIONER BREYER: I know, but’ you have a
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number of things here-ih'Appehdix B -- and maybe you want
to go into this_latef; I won'£ go into it now -- but I
didn't understand in reading it whether.yoﬁ meant that it
is méndatory of diséretionary. Sometimes yéu talk about
the sentencing judge should sentence the offender to

Category A, B, or sentence if rehabilitation, et cetera.

~That suggested to me that it was up to the jduge whether

or not to choose A, B, C, D, E, F, G,H, I, J, K, L, M,

or et cetera -- up to the judge.

Then I thought, you don't mean it's up to the judge

Tf the .: judge décides that the persdn has chafacteriétics
1, 2f_and 3, he mﬁst impose a D. So, which do you mean?

If he has chéracteristics 1, 2, and 3, he must iméose a

D, .or if.he has characteristics 1, 2, and 3, he may impose

a D?

MR. GREACEN: A fair question. If he had
chéracteristics A, B, and C, and the appropriate
adﬁUStments.were maQe -—

COMMISSIONER BREYER: There are no appropriate --
the judée‘says, "Here, I have a bahker robber. He'robbed
a bank, ana he took'$50,000, and he has one.past:convictionf

That's the guy. See him -- he is in front .of me. He has
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A, B, ¢, D, E, J, L, et cetera?

thoughﬁ.

MR. GREACEN: And the guideline scheme turns into
‘mush.‘
| COMMISSIONER BREYER: Right. |

MR. GREACEN: There has to be'something from which
to deviate. So that is my answer. |

423

brown hair, blue éyes"‘-- whatever. That's it.

MR. GREACEN: All right. Then the judge would
be required to sentence at thatvlevel unless‘he deviated
from the guideline, giving written reasons why --

COMMISSIONER BREYER: So you mean these are mandator

"MR. GREACEN: Yes, these are the guidelines.
Otherwise, the whole document turnsAinto mush, doesn't it?

COMMISSIONER BREYER: Right. That's what I

Then, the guideline sets forth adjﬁstments for
prior offenses, prior record, for other charactefistics
that would be particularly important to this type of crime,
in'effect, instructing the judge to move up of down the
Scale from the benchmark to take into account these factors.
We wouldlanticipaté ﬁhat these would change category to

category of crimes.

Y
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~

Then the guideline sets forth a number of'potential
aggravating or mitigating factors for the purpose of dréwing
to the judge's attention that these factors often 6ccur in
this particular aréa of crime and thatvtﬁey éhould'be

considered if they are there. They do not limit the judge's

‘ability to consider other aggravators or mitigators.

And then finally, there would be a more philosophi-
Cal stétement of the Commission's thinking, the considerations
that should guide the judge in applying this guideline in

this category of crimes. And you will see, Judge Berer,

‘that in drafting this one, just as an example, we have

stuck in a limit to the extent to which probation might

be available for this type of crime.

COMMISSIONER BREYER: Well, the thing that threw
me the other way was you héve two paragraphs that say,
"The sentencing judge should give_primary weight to the

purpose of deterrence of other potential offenders.where

he assaults a high government official." They you say.

he shou1d>give primary weight to the purpose_of'incapacitation
in imposing sentence on an offender convicted on two previous
occasions of crimes involving physical violence. I didn't

know what you meant. by saying he should'give primary weight .
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to one purpose or another, because he has no choice; there

is no robm fdr him to give weight to the one thing or
the other."If the person is in the category, that's the
senfence.

The only time, under the way you've just
explained it, one would give weight to the one dr’the.othgr
is ionné were operatihg outside your categories of the
Juidelines.

MR. GREACEN: That's right. éo this would

then be the guidance as to how to operate outside, and

whether to operate outside.

COMMISSIONER BREYER: Oh. So in other words,

'what you are saying is you are trying to give instructions

for what deviate from the guidelines, and then, when you
do deviate from the guideline, take ali your thinés into
accounﬁ you've written on pages 53 and 54, as ﬁelps to the
judge who wants to deviate.

MR. GREACEN: That's right.

COMMISSIONER BREYER: Well, then, I don't really

think it's very different from what we've proposed except
that you are providing a very sort of ihterestingjset of

suggestions as to when and how deviations might occur.
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Am I right or not? I want to be corrected if
I am wroﬁg.

MR. GREACEN: Well, we perceive it as fundaméntaily
differgnt.

COMMISSI@NER BREYER: Weil, what's the difference?

What's_the;difference? I mean, what you've done in A through

'L, it's a very intelligent, perfectly sensible list of

things that put people in boxés A through 0, and if I looked
at page whatever it was, ‘34 of the blue book, I discover

another set of factors for putting people in boxes. Actually,

:they weren't A through O boxes, there were a few fewer

' boxes -- or maybe there were a few more.

Now, I like a lot of the things on your list,
and I didn't like all the ones in youf initial list. Some
of yours, I don't think are perfect, nor were some of the
initial ones, but it seems to me that the approach is
identical.;

You take assault and.battery; you look at a lot

of things that put people in boxes, ‘and you put them in some

‘boxes. And if T actually looked at your list, it.is pretty

similar to the list that was in the first version. I'11

be‘t-yod took some of the things from there -- or, we both
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ended up at the same point, and you_héve a few tﬁings I don't

like, to tell you the truth. But that's all.alliright, that's

all right.

I'm trying to get at what is the difference in
Principle. What is the difference in principie be?ween
what you'have‘doﬂe in this appendix and what was in the
blue book? I doﬂ!t see:it.

.MR. GREACEN:' We tried to do a whole lot less
than the Commission triéd to do.

COMMISSIONER BREYER:

You have fewer distinctions.

MR. GREACEN: Many fewer distinctions.

COMMISSIONER BREYER: All right. I'll look at

the penalties. You have a weapon; you have serious bodily

injury; you have whether it is a high ngernment official --
that's oﬁe I think I would leave out -- I don't khow if

it maybe deviates;from the guidelines; people can argue
aboﬁt thét -- whether he had a weapon, intended to cause
serious injury. Did he ¢ause,$erious permanent bodily
injury? Did he cause serious bodily injury? Did he
just_cause_bodily injury? Did he intend to cause injury?
Was the victim the Presiaent of the United Statés?

I think those are most of the things that




10

11

13

14

15

16

17
18
19

20

| ‘l. | 21

22

MILLER REPORTING CO.. INC.
507 C Street, NLE.

© Washingfon, D.C, 2000
(202) 546-6666

428

were in the initial draft. There may have been some others

~there, and you may have simplified. What else is there?

MR. GREACEN: Many of the thinés that are in
the aggravatoré are taken out. .

COMMISSIONER BREYER: Okay, 1 see, and you put -
it over in the discretionary part. |

MR. GREACEN: Yes.

COMMISSIONER BREYER: I.thiﬁk that makes sense;
All right. So you héve done two things. One isiyou have.

taken the initial set of aggravators that were in the

iassault andAbattery section and moved them over -- I am
 sorry to do this, but I am trying to get it clear in my
'mind. You have taken some of those things and you have

isimplified‘it by moving some of those things into the

discretionary section.

And the second thing you have done is that you

have expanded the discretionary section -- i.e., discretionary

meaning, "Judge, depart"; that'é what we mean by that, and
you have given him broader latitude to do that.
- MR. GREACEN: Yes.

COMMISSIONER BREYER: And those are the two

‘differences that you see.
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1 ' ‘ COMMISSIONER BREYER: And there are some other
. _ ' 2 differences, there are some other difficult problems Ath.at
| 3 || we éould'talk about, but those are the two differences.

4 Now, you call yours "charge offense"; and we've
S called ours "modified»real.offense", but I don't see that
6 | there is a difference there. I mean, our assault and
7. || battery section;referé to 18 U.s.C. 111, but it doesn'£~mean
‘ é it iézlimited té 18 U.s.cC. lll.‘ Do you mean yours tévbe
9 | limited to 18 U.S.C. 111, that is thaﬁ_the prdsecuto} has
1Q to charge 18 U.Ss.C. lll to plug your guideline in -- or are
11 iyOu willing, for example, to plug in.ybuf guideiine if the
: . 12 ‘offenvse éharge wsa bank_robbery, and during _the coursé of
13 || the bank robbery, the person went off.and hit a guard over
14 .|| the head?. Do you mean to do thaﬁ, or not?
15 If you don't mean to do it, of coufse, if- you
16 ||don't mean to do it, then you've got a real difference; then
17 || you héve pure charge offense sentencing -- and of course,
18 vadOingrfhat, you'll hand right to the proseCutor'tne decision|
19 |Jlabout whether the person goes to jail for three more years
20 lor not. Do you want a ten-year sentence for bank'robbery
‘ : 21 |{lor a seven-year sentence when he hit the guard? Whose
| 22 ||[decision? The proéecutor's. Is that what you'wanﬁ? Thét{s
®
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pure charge offense. Do you Qéht that?

MR. GREACEN} Our view is that those considerations
for the bank robbery and how ﬁhe-use of violence in the course
Of'the‘bank robbery is sentence ought to Be dealt with
uhder the category of bank robbery.

' COMMISSIONER BREYER: Andso»therefore you.want:
télsay that the decision as to whether 6r not thé bank robber
whb hits the guard bver his head, wﬁether or not that person
goes to jail for three extré’years'is the_prosecutof's.
deay, of course, the decision is the judge's. Today, of

course, the judge does take into account the fact that he

hit the guy over the head when he imposes that bank robbery

sentence. So the ABA is really saying, “We_don’t like the

fact that it's up to the jduge today; we want the prosecutor

-to decide it."

I would be surprised if you're saying that, but
I'g cerfainly be open to listening.

MR. GREACEN: To the extent that the prosécutor
by not_charging_the weapon can limit the maximum sentence
to the unarmed robbery, yes, that discretion.iS‘unalterably
transferred”to the prosecutor.

COMMISSIONER BREYER: Oh, no, no, no. It's
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1 || much mofe than thét, it's much more than that. Today you
' ‘ 2 | Can sori: of limit what happeﬁs by choosing the statutes.
| 3 || As soon as we move té a sYstemvwhere those numbers in the
4 || statutes are for real, they don't operate as much of a
5_ consprainti I mean, you seeza bank robbery statute, and
6 |i the staﬁute in there will be like up one to twenty years.
-7 || Now, there is not géihg to be a constraint in terms of what
8 || you charge. The person who éharges bénk robb_ery givés the
9 judge enormous discretion to Ethe charge.
10 ' _deay what happen§ is that the judge sits there
11 and he reads the 'pre—sehtence. report, ‘and he says, "Okay,
. 12 »,if this fellow hit the guy over the head in the course of

13 : | it, I'1ll up the sentence." |

14 i Tomorrow, under our system, in the modified

15 Teal offense, the same would :'happen, but only if the

16 judge, after an evidentiary hearing of some kind decides
17 || that he really did rf_}it the guard over:the head.
18 || Your: éys‘tem will éay the judge.won't giv.e him
19 || the extra three years; it will be up to the prosecutor to
20 || decide whether to come in andi charge that extra offense,
.. : 21 in whiél;: CéSe ﬂkgey'*ll ge£ the ext.:’r'a three years, or not to,
‘ | - 22 in which cése, he won't. So what you"ve.done is removed
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the discretion frdm the judge and giyen it to the prosecutof;
MR. GREACEN: Only to the extent that thé maximum
sentence allowable under law is so low that tﬁe judge'canpot
apply the guideline. Now, let me éxplain what I'm tfying
to say.
The guideline: for armgd robﬁefy, or for'robbery,
would set out vignettes.
COMMISSIONER BREYER: .Oh. in othef words, you're
saying when he charges rébbery — .
MR. GREACEN: He charges robbery.
-COMMISSIONER“BREYER: -- and now what you are

doing is you are telling the judge, "Judge, he's charged

'robbery, bank robbery. Now up the sentence if he hit

somebody over the head."
| MR. GREACEN: That's pight. -That vignette --

- COMMISSIONER BREYER: Well, that's what we'ye
written in the blue book. Then we agree. I mean, the blue
book says you look to robbEry, you look: at bank ropbery;
if in the-course of the bank robbery thé person committed
an assault, then you look and see under the assault section
What thé punishment for fhat was, and you add'iﬁ on.

MR. GREACEN: All right, and that's the part of
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. R o e _ ;
‘ 1. || it that turns mechanical for us.
. R . COMMISSIONER BREYER: Yes, correct, and I agree
' 3 with that. But we are going to change that. What we.are,:

4 vgoing‘to do, instead of just saying add on automatically
5 || the penalty for assault, there will be a range of things,
6 |tand it will come to some kind.of discretion, looking at
7 | how sei‘iously the guy is hurt, et cetera. All right, good.
8 ||I am sorry. I don't mean to -- I am not actually wasting
9 || time from my point of view; That is, I am tryiﬁg to focus --
10 theﬁ, I think what you call "charge offense" really comes
il down, I think -- and correct me if I'm wrong -- to what
. . | 12 :we've been calling "Ipodified real offense." .That is, you
13 ilook to the thing charged,'and then you add on certaiﬁ
14 5PeCified things that are written there. Like, a physical
15 || injury, hit over the head during the course of the robbery.
16 || That's the road map. That's what'we're trying.to do.
17 | " And then the difference between your version a@d
18 ||What we have heré are things that I think We are moving toward.
19 ||One is greater discretion to depart; more ranges, less
20 || mechanical -- fqr»example, bank robbery, hité the guy over
‘_ 21 »the head. All .right. Don't just séy, 'Kjudge,j aad on

» 22 |[22 months." Say, "Judge, look at the situation and add on
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between 5 and 15 months, depending on how serious the
injury was," for exémple, or depart if it isn't covered
here. -
MR. GREACEN: That comes out about the same way
as the adjusﬁments notion, yes.
COMMISSIONER BREYER: Yes. So, are we now talking
thevsame languége?
MR. GREACEN:' I think we are, although -
COMMISSIONER BREYER: See if you can think of

a diffErence“ because I want to flush out the difference.

Now I think we are on the same track. If we're not, I want

to try to get at it.

MR. GREACEN: 1In both of our systems we are
constrained by ﬁhe maximum sentence under the crime of
conviction.

COMMISSIONER BREYER: .Oh, yes, but that isn't
much of a constraint. |

| CHAIRMAN W;LKINS: We are constrained today by
that. | ”

MR. GREACEN: That's right.

COMMISSIONER BREYER: That's not much of a

constraint in.the new --
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CHAIRMAN WIiKINS: Letfs‘také out time to study
this report that has jusf been-submittéd; and we'd like to
get back-with you, Mr. Greacen, of course, and perhaps use
some of this és we move forward in the next few weeks.

MR. GREACEN: 1It's not copyrighted;

QHAIRMAN WILKINS: Good, good. And we won't
Criticize the ABA on its guidelines, either, until
we have walked in‘your moccasions a while. But we do
appfeciaﬁe it. That's what's so helpful. People criticize,
and we welcome that. That's why we're doing this. But it

is far more helpful to us to receive a suggestion or an

alternative in the concrete, as you have presented here,

SO that we can analyze it and study it, rather than talk
in general terms about solutions that can be offered and
so forth. So we appreciété it very much.

MR. GREACEN: 1If the Commission had not come’out
with the prgliminary draft guidelines, it would not be getting
this kind of ‘response.

CHAIRMAN WILKINS: That's fight;, We recognize
that.

MR.VGREACEN: So‘we are deeply indebted to you

for-doin.'thati ‘You weren't ready to put it out, and it
. 1ng . _
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took a good geal of courége-to do it, and we admire you
for doing it.

CHAIRMAN WILKINS: Well;Awe.have thickened our
skin and are certainly‘seﬁsitive to it.

Commissioner Gainef?

COMMISSIONER éAINER: I was just curious, Mr.
Greacen, since you have now attemptéd_walkiﬁg in fhe
Commission's moccasins to the extent that.you have preééred
Appendices A and B, would you care to hazard a guess as to
what proportion of the ABA's dissatisfaction ig prompted

by the preliminary draftjséﬂd.what proportion of the

|| ABA's dissatisfaction would Be prompted by thevSentencinq :

Reform Act itself?

MR. GREACEN: It is my view that, with only

minor exceptions, the ABA supports the statute, and we do

not feel that we have significant quarrels with the statute.
The one major quafrel that we had during the
€nactment of the statute was on tﬁe appeal,that the ABA
standards would allow appeal from any Sentence, not.just
those that deviated.from'the:guidelines. And ﬁhere‘may be
some other specifics. Bﬁt in the'méin, we'believe that

the statute that you were handed and asked to deal with
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allows you to do what you want to do. -

COMMISSIONER GAINER: One other matter. You

|| have noted this morning, and you stated in your prepared

testimony that you were concerned about a bureaucratic

f mechanical application of mathematical formulas or modeals,

and contrasted that with what you appeared to find’more

‘to the ABA's liking on page 5, where you note "preserving

an appropriate degree of discretion for lawyers and judges
in the sentencing process."
I see that the Section on Taxation has some

independent submission, which I have not yet had an

Opportunity to go through, but simply in seeing it there,

‘it struck me that there may be an analogy between attempting

to extract an appropriate penalty from a criminal defendant
and attempting to extract a fair tax from a private
citizen.

I was curioﬁs as to whether your Section on
Taxation might be willing to abandon the "bureaﬁcratie
mechanieal application of formulas" models in aSsessing
inaivideal tax and go insteed to.a-system that would give
an appropriate degree of discretion to lawyers and judges

in determining what every individual Ccitizen might
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vpay as their income tax for the year?v
If your_section hasn't éddressed this matter,
I am snre'that with soﬁe clear thought, they might be able
to come up with a clear disﬁinction. - That escapes me
right.now, but should you come'acrosé that, I would appreciate
heéring it. .
MR. GREACEN: I see a prbfound difference,
Mr{ Gainer, between the application of thé tax laws and
the application of the criminal laws.

COMMISSIONER GAINER: Oh, but in the grand

 tradition, which the ABA is happy to point out on many

';occasions, I would be interested in hearing what that

distinction is.
If it is tradition, I don't think this morning
I will prolong the matter further by inquiring.
MR. GREACEN: I think it is a matter of principle:
that the criminal laws have to do with the deprivation
of ihe liberty;of citizéns.
COMMISSIONER GAINER: And prperty.
MR. GREACEN: And prOpérty.
COMMISSIONER GAINER: Aﬁd what else is £axation?

-MR. GREACEN: One is not taxed to so many years
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1 in prison.
‘ 2 . - COMMISSIONER GAINER: One is taxed to penury
3 on occasion.

4 MR. GREACEN: To what? To penury. That is so.

(¥

COMMISSIONER GAINER: I am simply calling into-

6 quéstion, as you may see, Mr. Greacen,rwheﬁher the distinction}

that you made with such'verve is quite as well-founded as

8 | the ABA’might:on occasion like ﬁo think and whether a little

9 || too much obeisance is not occasionally.paid to traditions

10 || in the Anglo-American system of justice.

. 11 ;ww_ : ~ MR. GREACEN: Tt is‘é valid questioﬂ? We Qouid
Strongly beIieve that these principles are ones that are

13 || importantly rooted in our Anglo:Americap tfaditions, and

14 || Need to stay there, and they are not just old, encrusted,

I5 ancient anachronisms; they are'ﬁhat give life to the

16 freedoms of Americans és oppdsed to others.

17 COMMISSIONER GAINER: Those are grand words, but

. ' 18 || when you come across the specifics, let me know.

19 Thank you.
.20 MR.’ GREACEN: Thank y:ou.
) . 21 | _ .CH.AIRMAN.WILKIN'S: Anyone else?
| | 22 | ., éOMMISSIONER NAGEL: Yés. I have a serie$ of
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quéStions, and due to the laténess of the hour and, I-am
sure, everyone's increasing appetite, what I'il do is just
briefly read them, as you to think about them, and I will.
furnish you a copy if you woﬁld like. . | |

I want to thank you again also for your very
thoughtful and constructi&g suggestions.

Ih your writtenjtestiﬁohy, you state that the
Commission has focused exclusively on the object of certainty
Of Federal criminal sentenées, aﬁparently overlooking the

fairness toiwhich the Congress it give equal weight. And:

Ty question is, can you define for us "fairness" and tell

us the basis upon which you made the judgment that fairness

was not a concern in the preliminary draft.
Second, you indicated ithat justice requires

individualization. T would ask how you recommend that we

reconcile that emphasis with the legislative history of

the Sentencing Reform Act,zone purpose_of which was to move
away from a system characterized by individualization towards
a system characterized by greater uniformity and less
disparity.

On page 7, you state that, "Research has shown

that Jjudges rarely COnsider more than half a dzen factors
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iﬁ determining a sentence in a particﬁlar case. I would
ésk if you would provide'usvfor the citaﬁions fof that
research since it is at odds with my own reading éf‘the
research literaturé, and I think it unde:lieslyour'emphasis
on fewervfactors.

In addressing the question.of current practice,
you state on page 19, "We do not recommend that current
sentencing practices be enshrined," but 1a£er in that
Same paragraph, you recommend that proposed sentences be —;

using your language -- “"roughly consistent with current

practice."

My question is how shall we define'Vroughly.f
Consistent", and.whiéh purposes or principles of‘sentencing
would dictate the decision to propose guidelines that are
"roughly consistent with current practices”?

You indicate that the ABA standards refleét the
opinion  that existing sentence iengths shoﬁld be Qecreased.
And I ask two questions hefe: -First, is there anyth;ng

in our statute or its legislative history from which you

can infer strong Congressional support for this Commission's

embracing that same position; and second, do you have any

data from surveys of the public which would suggest that
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tﬁe public embraces that same value and would have us do
the samé? |

And my final question is thaf there is a comment
On>page 4 that you believe that the ABA's reaction is "an

dccurate indicator of the Bar's reaction." And just as a

point of information, it would be helpful to us §o know
whether the ABA membership actually Voted on your sta#emént
after cafeful coﬁsideratioﬁ of the draft and whether you .
have takén a systematic survey of the Bar or in some other

method to determine the consistency of their reaction with

. Your own.

As I said, I'll be happy to furnish you with my
list. If you want to comment on any of these now, I'd
be happy, but in view of the time, I'll aléo defer.

COMMISSIONER CORROTHERS: Mr. Chairman, I think

‘most of us had some of the same questions, so if we could

receive a response in writing, with copies to éll of us,
I think thét would be preferable.

CHAIRMAN WILKINS: Is that-satisfactory to you,
Mr. Greacen?

MR. GREACEN: 1I'd bé glad to answer those

questions.
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CHAIRMAN WILKINS: Fine. All right, we'll leave
it at that, then.
We'll be back 'in touch with you and Ms. Robinson

as we work through the next couple months, and hopefully,

‘we'll begin to mesh our thinking.

Thank.you very much.
MR. GREACEN: Thanks Véiy much.

CHAIRMAN WILKINS: We have two more witnesses

‘before we break for lunch, also representing the American
Bar Association; in this case, the Section on Taxation,

" Mr. John B. Jones and Ian M. Comisky.

Gentlemen, we are glad to see you. . We don't

" intend to rush you now at all. We are vVery interested in
this field, and have done a great deal of work ourselves
. in looking at this area, and of course, your written

Submission is probably the most helpful thing that we

will have received, because we need to analyze it and try
to impleément the ideas that you give us.
MR. JONES: Thank you, Mr. Chairman.

.Our statement identifies me as Chair of the

Section; Ian Comisky is Chair of our Task Force which

prepared the written Statement, And T really am pleased
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to teli ydu thatjour dral'comments'will be brief,‘beéause
since I didn't preparé:the'written statemenf,’I can say I
think it sets fofth our position very well.

We are speaking for the Section because we thoﬁght
it wouldvbe‘helbful fo this group to get doﬁn into a large
area of law with rathef specific context and be sure that
the Commissidn understands some of. the particular considera-
tions.

I think we also worry that when éomebody sits

down.to think of a problem about sentencing, they say, well,

let's start with tax because that's easy -- we've got the
4Hd011ars, and everything is dollars up and down —-- and as

YOU might imagine, we don't really think that that's a fair

characterization.
My own experience in criminal tax law goes

back to 25 years or so ago when I was working as deputy

to Judge Oberdorfer, from'whomlyou;will be hearing later,

and 1 did have the feeling then, and I am sure it is still

true, that there are two large categories of tax evaders,

and I'd just like to plan them in people's minds so that

they will realize teh disparity of situations with which

one may be dealing.
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One category of evaders ﬁight be a husbahd and
wife who work Véry hard to run a retail operation, and théy
work .so hard they don’t think Uncle Sam is entitled to
a large share of it, and they systeﬁaticaily arrange td keep
10 perceht of their business off their books year—in, yeaf—
out. And let's just for arguﬁent say they evéde $10,000
ofAtaxes over three years. ' I think those arefhardéore
criminals; if you will.

But aﬂother case -- and it cbmes up all too

frequently -- it is part of the problem that everybody is

into situations ofAstress -- it might.be health, marital
difficulties, business reverses, what—have—you -- and ;hey
get a little bit behind. They miss a year. And there are
so many people who do that who just simply can't catch up;
they don't know, they can't get their act together in those

pressure circumstances enough to write their situation to

iUndle Sam, and three years go by, and they are out a lot

- of money.

But the situation is really quite different from
the first case I gave, and of course, there are many variation

on that theme, but the dollars involved are not the sole
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measure of variéty‘ihégé; and they are.very difficult
to quantify.

Our-second point has to do with severity.of.séntence
and that's a point that has been made by others. We submitted
a rather cqmplex table based on Internal Revenue Service‘
figures. I think perhaps it needs some ex?lanation:and
detail( which we would be happy to provide to staff. It
is lQng and lengthy. It is clearvthat the guidelines proposed
to apply to the sentences would be’a very dramatic, lengthening
of sentences in the tax field as well.

It is also true that you talk as if amounts of

dollars in tax cases were constant. There are civil dollars

and criminal dollars. People put in the indictment what

they can prove to criminal standards; there may or may not
bé other dollars. These guidelinés will put a treméndous
premium on resolving that, perhaps requiring detailed trials.
Tax trials are long, they take a lot of detail and a iot

of time on the stand, and it is not very easy to shortcut

it.

One thing that seemed to us that was not
appreciated by the drafters is the little catch-all bf.let‘s

add the unlawfully obtained income to the tax deficiency
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in order.to obtain 1eng£h of sentence. Just to take.one
oBvious‘cése, what if you paid tax on the illegally gained
income, You might.have $500,000 of illegally gained income.
The charge was that he forgot $20,000. You have a $io,ooo
deficiency, or something like that. And then you would add

the $500,000 of illegally gained income, just because it

'was illegally gained. And we also think that the presumption

that income is illegally gained has Constitutional dimensions,

particularly in the context of a criminal trial. We say

that you can double ‘or triple the penalties under that
clause. And I guess if you want to take that route,

I'd suggest that we find some tax experts to help you make

it more rational:

We understand what the Commission is driving

at, but it just ain't that easy to do.

We have at the end put five suggestions peculiarx
to tax whigh we ére sure that conscientious judges and even
prosecﬁtors would have in mind ih determining what was
appropriate sentence. One of the ones -- this draft goes
entirély on the nature of amount of dollars. Obviously,

the percentage of understatement makes a difference. If

|| somebody has $10,000 of income, it is hard to just find
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an innoceﬁt gkplanation forgetting aboﬁt $5,000. Bat if,
on the other hand, that person has $200,060 of:incoﬁe, it
is conceivable that the $500,000 Qas overlooked.

We agree with the character of the source of income)
We think that is somewhat consistent with your own. We do
Want to seéfto what extenﬁ a particular tax qharge relateé
to tax.charges on ofher pédple, whether it is isolated,
whether it is conspiracy,: In tax practice, is is very

serious'Whehﬂsomebody "cooks the books" in order to hide

a tax deficiency. That would be very strong evidence of

. bad intent and entitled to, under your system, a number of

penalty points.
Instructive activities can also take place

while the ihvestigation is going on. There can be

remedial measures which are taken; if the man, when

confronted with theAproblem, cooperates in the

investigatién and paying his tax, surely, that is relevant.
So I thiﬂk we have made these points in our

statement, andlwe are glad to answer questions now or later.

We are in Washington and available to meet with you and

;perhaps perfect this statement a little. I will be glad

to answer any questions.
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CHAiRMAN WiLKINS: 4Thank'you very much.
lPerhaps it would be good'for us to take a look
at your statement in detail and go back to‘the dréwing board
a little bit and get back in. touch with you. éerhaps you
could visit with us, spend a couple of hqurs; This is
where we find a great deal of help Efrom the‘practitioners
in the field, and this is to whom we look for this type of
help. . |

MR. COMISKY: We are availabie, and we would be

delighted to meet with the Commission at is convenience.

; This obviously is generated by individuals who practice a;

lot of the time in the criminal tax area in particular, and
the comments summarize our major concerns.

Just to go over one point in a tad more detail,

‘we were very concerned in the tax area with differentiating

between evasion and tax perjury, number one. We don't
believe the guidelines differentiate sufficiently on an.
adequate basis between a full:statement taxroffeese and
evasion offenses. The evasionloffenees ere £reated very
severely and very strictly, and the tax perjury charges
under~7206(l)_and (2) are treated, i£ éppeafs,_withvgreat

leniency. 1In this area, perhaps, going into a lot of the
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comments, we believe that tax pefjury ié often a more
Serioﬁs bffense than a tax evasion case, because often

tax perﬁury or falsé statémeht is charged where you cannot
prove a specific amount of tax due, but the circumstances
arise such as in a payoff type situation where improper
deductions are being made to generate, for inétance, our
example was a payoff to an IRS agent, and a small amount

of a bribe to an IRS agent could be considered much more

Serjous than an evasion of a significantly greater amount

of tax. That is one area we believe the Commission should

" look at in much more detail, that analogy and that relationship

between those offenses,

Again, we would be delighted to meet again and

~delighted to help in any way we can in the Commission's

effor£s.

CHATRMAN WILKINS: We will be back in touch with
you.

Do any Commissioners have questions?

COMMISSIONER BLOCK: Yeé. I think this is a point
of clérification in terms of\thevbackground éf the drafting

of the section. I think'tWO‘faétors should be kept in mind.

Part of the drafting was driven by the fact that there are
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very few criminal tax cases every year, so every one counts

1. ’'in the demonstration sense. I think general deterrence is

a Very important, very important, concern, so that customizing
sentences to fit into "softcore” and "hardcore", I think
the bufden'isvhigh here about whether we want to customize
sentences: for "hardcofe" and "softcore" tax evasion.

The se;ond,is that it is written against an over
590 billion shortfall in taxes, and that's a conservative
esﬁimate:- That's the IRS estimate, that fhe shortfall in

taxes may be some $90 billion. ' So, one, tax evasion is a

' serious problem, and there are very few criminal cases.

' So I would just like you to ceonsider that when we get

together again --

MR. JONES: The Tax Section yields to no one

-in:appreciating the terrific compliance problem. I don't

think that the criminal laws are going to solQe it. ‘But if

the sentence is going the right place-- it seems to us

thét if ﬁhe sentences bear some relation so the offense

and the contribution to the éompliance problem,.you are

going to get better results. |
CHAIRMAN WILKINS: Thank you very much.

Well, we're running a little late, and that's
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not unusuél for'ﬁtese typeé of hearings, because we get
involved with the:witnesses, as has been very evident.
We're going to take a short break so that we
canvstrétch our lggs;—— and the court reporter, perhaps,
needs a little break as Well -- and we;re going to grab
a quick bite to eﬁt. We'll cgﬁe back in 20 minutes. I

know we've got other witnesses here who are scheduled

||to go, and others who we've had to-put after lunch, and

I appreciate that very much. But we want to get back

on schedule as best we can.

So let's take a short breakifor about 20 minutes.

{Short recess.)
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A%TERNOON SESSION
(2:25 p.m.)

CHAIRMAN WILKINS: Our next two witnesseé are
two judges here ffom the District of Columbia, theihonorable
Abner J. Mikva, Coﬁrt of Appeals, District of Columbia’
CirCUitf and the.honorable Louis F. Obefdorfet, United
States District Court, here in thé Distfict of Coluﬁpia;

Judges, we are delighted to have you with us.

JUDGE MIKVA: Thank you'very%much, Mr. Chairman.

I will keep my statement brief. I have circulated

;Copies of it to all of you, and I will just give YOu a few

‘paragraphs from it.

I thiﬁk perhaps some of my previous nonjudicial
experience may be more relevant to some of the comments I
want to make. I was in the Congress for five terms and in
the State legislature for five tefms. I shepherded a new
criminal Eode through the State legislature in Illinois.
I was a member of the original Bréwn Commission, which
proposed many of the concepts that arevnow, I am deiightéd
to see, in youf draft. It is nice to know that seeds,'even
if they are planted a long_time ago, sometimes come fb

fruition. That is encouraging.
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But my comments are going to be very general,

‘bécause first of all you have to understand our Circuit

probably has less criminal cases than any other Circuit
in the country; because of the unique sovereignty of the
District of Columbia, we see less crminal appeals, I would.

guess, than any other Circuit except perhaps the Federal

.Circuit. So.we are hardly the experts that can complain

that we are going to be undone by thé mass. of appeals that
we are going to see.

I WillAlet my distinguished colleague, Judge.

' Oberdorfer, talk about some of the concerns that the

District judges have in our Circuit where again, even

with a lesser number of criminal cases they are concerned.
But I'd like to talk about the législative
handles that you are dealinhg with. Perhaps because of our
close proximity to the Hill, and because our décket
deals so largély with the legislative process, we may
be more sympathetic to the Herculean fask that you have
been giVen by the Congress.
We are aware 6f the time constraints' that you

operate under, and we are aware that you were not authorized

to be a study commission or deal philosophically and

454
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' thoughtfully about some vague concepts and report back to

‘mandate to do something real and practical, and I recognize

' late Senator Ervin and I collaborated on the Speedy Trial

-also sought to changeﬁsome deeply ingrained patterns and
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the Congress sometime in the future. You were given a specifit

that 991(b) is a very specific set of marching orders
indeed. |
But taking all of those obviqus observations
into, account, I join in the concern that has been expréSsed
by others tha£ maybe ﬁhé Commission may have bitten off more .1
than the éour£s are able to chew.

If'I can cite on example from my history, the

Act -- I don't mention that around too many trial judges;
they still don't think it is a very good idea, and it cerfainly
is not a perfect piece of legislation -- but it has worked
reasonabiy weil in achieving the goals that its sponsors
sought to achieve. And that is thaf, in a much smaller,

obvipusly} but not too dissimilar way, the Speedy Trial Act

procedures in the Federal courts.
I think that the reason it succeeded was that
it contained some safety valves, some escape hatches, some

pressure-relieving devices that allowed the courts and
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the-lawyérs some leeway in'the-beﬂavipr-chénging_commands
that the statute put on the courté. |

»’And thle it is probably true of all law reform,
I ﬁhink it is especially true when you are dealing with
Article IIT judges'that judicial refbrm must be incremental
or it won't be at all;

And I am not unmindful of the mood in Congress

or th% mood infthe country that led to the statute under

which you labor. I have seen the legislative history, and

I was in Congress for much of the early debate on this whole

céncept of sentencing reform. But I don't think that incre-

‘mentalizing your reform in any way violates your mandate

or Congressional intent.

The 'statute creates this Commission as an ongoing
body. ,Siﬁce it took us 200 years to get—iﬁto the mess that
we areAin as far as sentencing is concerned, I don't think
it is.fair to assume that Congress expected you tq solve
the whole thing this year." Congress wanted truth-in-

sentencing -- that was a popular, catchy, political phrase

that I heard over and over again which clearly is in the

statute. 'They wanted to address the problems of disparity

in séntencing. They wanted to emphasize the protection
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' o 1 of society -over the previously uns“uccessf_ul hopes and
( 5 aspirations for rehabilitation.
. 5 I think those legislative aims and aspirations
| A would not be violated if the guidelines contained some of
5 the relief &al&es that I've talked about above.
6 For‘example, the senfencing guidelines now
7 make p;obation a vefy "éometimes“ thing. Yet you have
8 heard over and over again that the Federal Probation
9 Sérviée is a well-working, well—functioniég institutidn.
10 I don't think we éught to throw it out. I think the
’ 1 ' guidelines could authorize some variation of what is now
(\.' 12 called the split sentence, wherg the trial judge could
13 Calculate the prisdn sentence undér the guidelines but
4 would still be authorized -- and again, I'm putting aside
15 the A and B violations, which clearly probation is not
16 allowed for -- would still be authorized to grant probation.
17 If probation was violated, the defendant would be obligated
to serve the guideliﬁe s;htence. Such a Qevice might

18

19 alleviate some of the current concerns that the 'proposed

20 guidelines will simply overwhelm our prisons.

."" 21

99 that plea bargainingveither will become a facade or

It might also alleviate some of the concerns
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nonexistent altogether, depending on whether the guidelines

leave any running room or not.

And I don't think that it is likely that such
a proposal would swallow up the rest of -.the guidelines. I
think the Federal judges undersfénd the awesome responsibility
they have for opting for probat}on as;oppoéed to incarceration
But disallowiﬁg'it altogether, all at:ohce, it seems to me

creates more consequences than our justice system can

' digest.

I was nodding vigorously -- I'apologize for trying

to influence the jury -- while one of my predecessors was

‘talking about the need to try to retain the use of restitution|

' as one of the weapons in the arsenal of criminal justice

that came into the Federal laws, paiﬁfully and with diffi;
culty, and it is there. But thére is nothing in the mandate
that you were given that says you were supposed to take
restitution into aécount. i think you have tb look at the
fact that the legislative proceés itself is incremental,

and that all of the previous statutes that were passed
didn't get wiped out when Congress set up thé sentencing
commission.,

Let me just say a word about the numbers. If
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as_it éppe;rs, the specific nﬁmbers that afe on tﬁe
preliminafy draft will mean substantially ionger incarceration
for more Federal offenders, I éarnestly hope you wil1 change
those numbers. . I say this not because of some,compassion

for the people who are convicted of violating our Federal

laws -- I have been a judge long enough and have visited

||enough prisons in my life to know that most of the people

whom I sent to our prisons deserve to be there‘-— but my
concern is for the instifutions and for these precious
ancepts that I think we are tryiﬁg'to get established in
our Federal justicé system.

Cohéreéévhas nowhere indicated its readiness to
spend the billions of dollars that would be neéessary to
house an increased number of Federal prisoners for substan-
tially loﬁger periods than now. If the Federal system
of_penal institutiéns becomes overloaded in the same manner
thét many éf our local and State institutions, the fru%ts
Of this reform will be véry bitter indeed.

_We'haQe'here in Washington situatioﬁs whefe the
1ocalklaw eﬁforcement officials literally have to drive
prisoners around in a Van, waitiﬁg for spaéesrto‘open up

in the local jail so that fhey don't violate a
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Constitutionally—mandated Federal court order not to put

anymore prisoners in that jail. If something like that .

Were to happen to our Federal institutions, I think it would

be a disaster.

And I want to say that I read thatblegislativé
history'as carefully as I know how, and I have read the
statute as carefully as I know how -- I was even there for
some of the earlief debates -- and I don't think that tﬁe
language of the statute itself indicates a consensué in the’
Congress that the present sitting time is inadequate overall.

If the consequences of the numbers proposed by the Commission

4re anywhere near as dire as predicted, the overcrowding

problem would overwhelm any good that otherwise might be
achieved.

| As I indicated to you, my comments were general.;
We can afford to bé dispassionate gnd objective on our

C?urt of Appeals because, as I say, even with the guidelines
as‘they'stand, we wbuld not anticipate seeing too many
appeals. But as Federal judges concerned about the entire

system of justice, we want to see the Commission's product

work. We want to see our colleagues accept it not only as

the law of the land, but as something that can alleviate
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it was'being-implemented in this country} Whether it could

e 461

a problem that we all concede has ‘existed. And as someone

personally who has worked in the Vineyards for a lbng, long

time, I have a special interest in seeing that the Commission's

efforts succeed.
I share the believe of my former colieagues in

Congreés that the parole system simply was not working as

or not under a different set of rules, I dén't know, but

it wasﬁ't woﬁking. And I think that this concept of
truth—in—senﬁencing, of something resémbling flat time, was
important to come into being, and I applaud the Commiséion
for éarrying out that piece of its mandate faithfully.

And as one of y0uf strongest rooters, I hdpe ybu
can pare back sufficiently elsewhere to allow our courts
and our penal system to digest your product. It would be
a traqédy if the.unintended but predicted chaos of 1987 would
force the Congress to revisit the subject in a way that
deld Qlose up what I coﬁgider a very a important window
to address the.problém of sentencing reform.

I would'iike to ask if you would hear from my
distinguished célleague, Judge Oberdorfer, whé can be ﬁuch

more specific than I can.

P
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CHAIRMAN WILKINS: Thank you very much.
Judge Oberdbrfer?

JUDGE. OBERDORFER: Mr. Chairman, before I get

specific, I'm going to speak even more generally than

Judge Mikva did about two matters.

I havé been sitting here, as you know, today and
yesterday, and I was reminded by .the testimony of John
Jones of the ABA, who was my colleaghe in the Tag Division,‘
that I spent more years than I like.to remember working with
the Internal Revenue Service. And I bring to you the thought
that when the first Internal Revenue Code of 1913 was

édopted by the Congress, first of all, it was a very simple,

-relatively simple, document then, bﬁt the Treasury Department

did not then try to undertake to anticipate all the
transactions that would be governed by or affected by the
InternalfRevenué Code.

And I think that tha? is germane to thé recommenda-

tioh_that yoﬁ heard at least from'many judges, and that

'is, as Judge Mikva just said, take it easy; see how this

thing works.

" Going back to the Internal Revenue Code for a

 moment, it was originally sort- of a common law, and the




10

11

13
14
15
16
17
18
19

20

. 2l

99

MILLER REPORTING CO.. INC.
© 307 C Streer, NI '

Washingron. 'D.C. 20002
(202) 546-6666

- 2 463

instercise; were worked out by an interrelatea'process of
regulation and decision. Supfeme Court decisions were
very importaﬁt in the development of tax lawr

Then, it got QUt-of—hand,.and as you know, one
of the most popular thihgs in recent years has been simplifi-
cation. ¥ou'vé got an o?portunity to ap simpiifidation
before you have a field full of kudzu.

The other general statement that I%d like to make
relates to my observation that évery judge -—ECertainly

every District judge whom I've heard here, and I would

suspect, evefy District judge you've heard, and I know every

One of my colleagues, at'least, those who were ét lupch'the
Other day when we had a conversation about thiémtl are concerng
and I mean very concerned, not lightly concérned, not
politically coneerned,vbut concerned asijudges, és.truétees
fér the power committed to us'by the Cohstitution and by
the'Presideﬁt, via confirmation, by vigorous and rigoroﬁs
scfeening process.

That led me to where I was yesterday, which was
with a jury; And every time we charge a jury, we say in
the first paragraph what the functioﬁ of the court is, and

then we say, "The function of the jury is to sit as judges
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of the fécés.f Andrwe reiterate, remember that you aré not
partisans 6r advocétes in this mattef; you aré jﬁdgest
And‘we don't expect uniformity from juries. The public
doesn't expect uniformity from juries.

And I suggest to you that one reason we have

been allowed by the Supreme Court and by'the‘Constitutibn

to have'expedifious disposition of sentencing proceedings
is‘becaﬁse traditionally, a,senteﬁCe has been tfeated and
acted upon as a matter of judgment more than a matter of
féct, and that the complications that so concern my colleagués,
and i think concern-all the District judges, about the procedur

that would be involved if we go too far into having to find

facts, make findings of fact the'way we would after a bench

trial, supported only by evidence -- and the law is full
of debates about what is evidence -- that you may, and
Congress may -- I am not blaming it on you -- may have

pulled up anchor from the basis on which we have been allowed

to proceeg officially, the Constitutional basis,:turning
a matter of judgment into a matter of fact-finding and a
matter of evidence and a mattef of adversary process.

That is why I think you've'gotten,.ce;tainly;at

our lunch table the other day if you had been there, a
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firestorm of concein, not reactiqn; not rebellion, but
coﬁéefn, b§ people who have been used, over a lifetime,
to large responsibility.based on an éxercise.of their
informed apd independent Judgment. And it may be that this
is Congress' problem, not yburs. It may be you‘are just
being good soldiers and doing what you're told,.andfthat‘s
fine. |

But one of these judgés pointed out to you this -
Morning, that subparagraph 20,of‘some section invites you
to go back to the Congress with changes in your mandate.
And I suggest to you that you may find your work in the
dock in the Supreme Court with at issue-scores and hundreds
of sentences that have been imposed by a process that
was not Constitutional due process.

You all have read the McMillan versus Pennsylvania
decision more carefﬁlly and prayerfully than I have, but‘
I did read it. - It was a five-to-four deciéion. .Thére is
a heavy emphasis; in Justice Rehqquist's opinion,_On the
faét that they were dealing with:a'State prbcess. And he
talks ébout this Frankfurtian coﬁcept of the States as a

laboratory of experiment. And I certainly wouldn't think

that a lawyer would violate Rule 11 if he attempted to
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faise the question of whather or not, forlexamble, your
preponderance‘of the evidence suggesfion, vali&'though it
may»bé with respect to State sentences, has any vaiidity
in a Federal environment.

That is the generality. My specifics are really
én echo -- -a pale gcho ?;'of what the other judges have séid
thig morning. We are concerned about.the threatened waste
of thé strength ofidur probationbservice; We think we have
an oﬁféfénéiﬁg probation bffice here. I had the privilege
this spring 6f.chairing a search committee for a new
director of our probatibn office, and I‘had a chance to intervi
tﬁose.people and look into their work -- I hadn't been familiar
with it, really, before except for the one man who comes
in énd advises me on sentences. And I can testify to something
that at least would be the basis for a finding that these
People do ;emarkably fine work; they prepare, as you know,
our pre-sentence reports. In my case, they confer about
séntencés. And they haveéa héhds-onjrelationéhip with
Probationers that is remarkable.

Indigenous to our pérticular docuﬁent is the fact
that a large plurality of our cfiminal cases -- and we don't

have the volume of criminal cases that most of you all

ew
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have -- a large plurality of.our criminal éases are drug-
related, either people’commiﬁting crimes, not jus; drug
crimes, but stealiﬁg checks and forging chécks and bank
embezzlement and those kinds of things, that they wouldn't
do except thaf they are feeding their habits, and we

use prdbation and the drug aftercare facilities'of our
probation. office, we think, Very successfhlly; And of
course, even the:zfew criminal‘casés we have, we get pleas
in most of thém. We could be drowned by aggressive defense
of our drug cases_and by -- I don't need to go into it
again -- by all of the coﬁplications that we see in thé

procedural hazards, the unexplored procedural world that

‘we will! emerge into if we have to have evidentiary

hearings on sentences; preponderance of the evidence beyond
reasonable doubt isn't really the conéern.

Those are my thoughts. Other things that I have
here,'gentlemen and ladies, are reprieves;of~what other
judges have saié bettef and more carefully than I could,
and I would yield to questions.

CHAIRMAN WILKINS:  Thank you very much. We
appreciate your thdughtfﬁi coﬁménts. |

Questions from ‘Commissioners to my right?
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(PaUse.f

'CHAIRMAN WILKINS: To my left?

COMMISSIONER BREYER: I have one, because I
know_that both of you very distinguished judges have lots

of experience in the area that you are talking about, and

I just want to have, perhaps, Judge Mikva reiterate. Listening

to Judge Oberdorfer;s suggestions -- and I think I would.
charécterize the suggestions, in my mind, under thevcategory
of increase the range across which the judge Eanuexércise
judgment. That's basically what he is suééeéting.

And there are, of course, many, many ways of doing
that, through the use of ranges in the guidelines, throuéh
the encouragement to go outside, et cetera. But do you think
—— because we did hear this morning testimony to the effect
that if we did that, Congress, thét entity, wpuld disapprove
of wha£ we were doing, because to the extent that we increase
the fange over‘which jnges-exercise judgment, we increa;e
the possibility of disparity. ‘Now, that's of course true.

But do you, then -- because you particularly, Judge Mikva,

‘I know of few people, if any, more knowledgeable than you

in this area, since you worked in Congress on this particular

legislation in particular -- do you think that would be

%
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a serious pfoblem were we. to adopt this suggestion?
JUDGE MIKVA: First of all, whatever all of you
agree on, even if it is unanimous and even if it is attested

to by all of the judges and 30 angels standing, swearing

on a bible, is going to come in for some criticism in the

iCongress. I'm not telling you anything you'didn't'know.:

"There is no conceivable proposal that all 535 prima donnas

Even when my colleague.George MacKinnon

‘was there, it wasn't that collegial a body, and it

isn't any more collegial since he left.
I think that the Congress is looking to you to
come up with a workable system, and-I think that they will

respect not only your labors and not only the variety of

views that are expressed both on the Commission and that

YOU have taken the trouble to hear, but I think they will

respect the notion that you are putting your imprimatur.

on a set of recommendations that are not the last word in

fsentencing_reform, but the first word in sentencing reform.

If you say, "This is how far we think we can
go now, and we're going to look at this and continue to

work on some of these areas," Judge Breyer -- I am like

Drew Pearson; I guess right on what Congress is going to
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do, I am 97 percent right 12 percent of the time —-- but it

' is inconceivable to me that they would veto that effort.

COMMISSIGNER BREYER: Thank you.

CHAIRMAN WILKINS: Thank you.

George?

COMMISSTIONER MacKINNON: The_invitation to go
back to Congress is a good suggestion, but we‘vé tried it.
We have already been béck. And we éot our answer, and it
was pretty much, "No", absolutely and unqualifiedly "No".

So I just put that in the record so you won't
think that we hadn't thought about it.

JﬁDGE MIKVA: I am aware.

COMMISSIONER MacKINNON: I think, Judge Mikva,
your éomment about the split sentence, I would suggest that
you submit a proposal where we could, within the statutory
framework that we aré operating here, authorize a split

sentence. We have been around now, five or six hearings

.all around the country, and nobody ﬁas ever come up with

anything like that, and no person on the Commission has
really been able to come up with it, although we have been
focusing on a lot of things, and maybe we could if we

really got down to some more experimentation. = But I'm
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“that result.

. consideration and weave it into the sentence that was not

22

Sure we would most welcome any suggestion that would achieve -

Judge Oberdorfer, having read McMillan versus
Pennsylvania, how did you read that case? Didn't you
read that that they could go outside and take in -- well,

it said that they could take in a:fadtor‘as_a sentencing

charged in the indictment.
JUDGE OBERDORFER: 1 uﬁderstand they said that,
but‘they also had a big paragraph in there abqut federalism.
COMMISSTONER MacKINNON: Well, do you think that
the States have any more federalism -- |
JUDGE GBERDQRFEﬁf Do I think that the Due Process
Clause has a different meaning applied to theAStates than
it does to Federal law?. Tha Supreme Court has a supervisory
responéibility over the Federal courts that it doesn't have
over the State courts, and thefe 1s. certainly a body of
doctrine. Things change, I suppose, but ﬁhepe was once a
body of doctrine, and I_think there .are probably embers of .
it still in the fire, and I see thaﬁ in that case, that say

that the Supreme Court should be more deferential to matters .

of this kind where there are in effect experiments by States,
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1 || and V‘that ‘they might well reach a different result':.r
. : 9 : | © Just reading ﬁhe Supreme C'our:t tea leaves, they
3 || didn't put that in there for nothing; somebody asked .fo_r
4 | it. And that may be the fifth vote. It is a five-to-four
5 case.
6 . : COMMISSIONER MacKINNON: Welli, do you. mean that
-7 || they would let the States go further —-
8 ' JUDGE OBERDORFER: Yes.
9 | COMMISSIONER MacKINNON: —- than they think that
10 || the Federal government ought to go?
11 | JUDGE OBERDORFER: Yes.
‘ A _ 12 COMMISSIONEiQ MéCKINNON: It would just seem to
13 ‘::me it would be the other way around.
14 | JUDGE OBERDORFER: Well, ifrthe Supreme Court
15 agrees with you, then this will be all right; if they don't --
16 COMMISSIONER MacKINNON: The clause is the
17 same, "due process". |
18 JUDGE OBERDORFER: Well, there is due ‘process
19 and there is due process, just like there is arbitrary and
20 || capricious and arbitrla_r'y and capricious.
. ' - 21 | o COMMISSIONER MacKIﬁNON:' Well‘,”ﬁ\y experience on
S j L “22 t.h'is is not 1ike'--Judg.e’lMikva's, who says bt‘hat criminal
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‘cases are a minor part. When I came on this court for the

first ten years, it was our major part, and we had more
criminal cases than any Federal court in America. And we
dealt with them in all phases.

My question is, you talk about increasing the
range —- how do you get around the 25 pe;cent that the
statute prescribes?

JUDGE MiKVA: I think that that is one of the
limitations that, obviousiy, you live with, and the range

of -- that would be something you would have tb go back

' to Congress for.. And let me indicate to you that I didn't

suggest that.

Now, when you are actually talking about the numberg
the actual numbers, I think that the statute'does say that
it shall vary 25 percent. But there are other kinds of

jhdgment factors that can be increased, and indeed you have

‘Provided for many of them in your sentencing guidelines.

I realize you have ‘been charged with trying to turn the rolég

of a sentencing judge into that of an automobile mechanic,

‘but you haven't done it, and if you tried to do it, you

1didn't succeed. There obviously is a lot of judgment that

a sentencing judge is.still going to exercise.
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' ' 1 ‘ ' The concern that Judge Oberdorfer and I have is
‘ 2 || that you have hamstrung thé juages ‘in s.o many areas where
3 again, it isn't that I ém;making a plea for the dignity
4 || or feelinés of the district judges —-VI‘don't thihk‘thévsysteﬁ
5 can work if yqu overload the evidentiary hearings tﬁe way
6 || Judge Operdorfer suggested or.if.you overload £he prisons.
7 . A COMMISSIONER MacKINNbN: Of course, péOple that
8 have tried a lot of caées generally, wheﬁ they get to that

9 problemfnow, Ehey pretty well handle it at the time of

10 sentencing, whether there is any dispute in the prqba#ion
, 11 report; They don't get into a lot of hearings.
12 || JUDGE MIKVA: But your guidelinés suggést that
13 some of these must be done by way of evidentiary hearings.
14 || That's part of the problem. -
15 _ o _ COMMISSIONER MacKINNON: Well, I know‘ what;‘ the
16 original draft says.
17 || - | JUDGE MIKVA: Okay. I have not seen thé subsequent

.v18 draft, and I émfdelighted;to hear that that particular

19 | concern has been obviated.

20 COMMISSIONER MacKINNON: There are a great many
.. i 21 .thi'ngs in here, and I cannot o.verlook‘at this present t'iine‘_..

22 || and evade commenting on the fact that Section 991 and
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shbsequent bf_Title 28 is by far not our only limitation.
It-is.aii the'sentenciné prbvisions that are incorporated
in the criminal code around 3553 and fitle 18. Aand if you
can ever show me a Federal statute that has ever been’
written that has more thiﬁgs that says you can do and you
have to do and‘other.things that you can't do, I have.never
seen a group of statutes, and they both must be read together,
because they refer to each other. I havé never seen é statute
with greatér restrictions.

| JUDGE MIKVA: And some of them, Judge MacKinnon,

as you know, tell you to march in opposite directions at

the same time, and --

: COMMISSIONER MacKINNOﬁ: They tell you to be
"certain" and "flexible".

JUDGE MIKyaA: That's right. And one of the ones,
it seems to me, that you have to take- into account, because
this is one that, whether yéu go baék;to angress or:hOt,
you are going to énd up‘dumping ﬁhat in their 1lap, is?whéfe
they tell you, "Don't overload the prisons." And that's
a specificAdirection in‘theéstatute,.and that. the guideliﬁes
should ngtvbe éuch fhat'they are gQing to overload ﬁﬁe;prisons.

Well, you have heard witness.after‘witnésstUggest




. 476

1 that if the numbers are anywhéré near the way they are béing
. 9 || crunched out in the preliminary report, that's exactly whaf
3 || is going to happen;
4 ' COMMISSIONER MacKINNON; ‘Well, this represeﬁts
5 || somewhat of a conflict among_people in Americg on a lot
6 || of subjects who:think that'this:particu}ar aspect of the
7 ‘Criminal law can be made into a science. Andvyou know and -
8 || T know thét it has a lot of the qualitiés of an ért. Ana
9 ||we are trying to blend the two togetherfto conform to the'
10 statufe aé bést we can.
11" JUDGE MIKVA: That's why it is so reassuring,
Judge MacKinnon, toknow that there are so many Rembrandts
13 on this Commission. |
14 COMMISSIONER BREYER: With your Congressioﬁal
15 || instinct, you say it is easy'tbfsay increase the ranQe>of

16 || discretion over which the judges will exercise judgment.

17 Immediately, you pointed out that the statute says 25

18 perbent, Now, the way that I think we can increase thé

19 || range of judgment is, let's suppose a bank robber with

20 || one prior éonviction -- or what it will say is it will
‘ B 21 Say, let's say, Level M. Levei M is eight to ten years.
o - 22 That sétisfiés the statutory réquiremenﬁ df the 25 percent.
o -
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rule. Bu£ in_getting to Level M, Judge, if this offenaer
ﬁas whackédlthree people'qve: the head, you can add be£ween
one and‘four levels, depending on how seriously you think
that person has been hurt. Now, you see, that's one way
in there.
Now, at that point, when we build that kind of

judgmehtalldiscretién in,we risk the Congressmeh saying to
us,‘"Well, wait a minute, I said 25 percent." And of course,

at the end of the road, you only.ha?e the 25 percent discre-

tion, but in getting to the end of the road, yod have enormous

‘discretion. You have violated the theory of the statute.

JUDGE'MIKVA: Not if the -- in other words, even

thé Congress rééognized, as Judge MacKinnon just said, that

you could not turn this into a perfect science -- indeed,
if it were perfectly symetrical, you wouldn't need the
They know that this is --
.COMMISSIONER BREYER: So what T just said, you
think would be okay? |
JUDGE MIKVA: Of course you could, and I think

that the answer to the Congress is, "You did not charge us’

with removing all disparity. We have removed a substantial

degree of disparity, and we are going to continue to look
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at it."
COMMISSIONER BREYER: All right.
COMMISSIONER MacKINNON: Judge, I want to hold

out to you the hope that you will come in contact with,

that the results of the cases that are appealed in the

- Courts of Appeals, will fill in a lot of the blanks in these

particular cases.

Now, it isithe history:in Minnesoﬁa that the
guidelines have been written not in the guidelines, but by
the decisions, totalling over 350, in the Supreme Cqurt
of Minnesota. And you are going to be in the same position.
Yoﬁ are going to have to pass along the.reaSOQ§.that are
given; and that provides a very substantial ground
for amelioratig over-strictness, over-liberality, and
everything else- And it does get back to the courts, and
it is not written in concrete -- but nothing is written
in concrete that;is subsequently géing to go before a
court. You know that. And I think_ouf court is as
imaginaﬁive in that area as any court.

The final thing I want to say is that on
diSparity; I don't think.any person thinks that disparity

is going to be disposed of. Of course they are going to
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be different, and they are going to look different to a lot

of people who don't know a lot about what is happening,

>what kind ofa man they had, what kind of an offense they

had. They are going to say, well, that's a disparate
sentence, as they do today.
But I think you will find that I think the

statute is aimed at wide disparity, great disparity. And

what we are going to have here is, well, the 25 percent,

that's a disparate basis rigﬁt there. And we are going to
have disparity, but it is going to be a more reasonable
disparity, recognizing that that's about all yeu can
achieve in thie éarticular area.
| I wouldn't worry ebout the eventual outcome in

that respect.

CHAIRMAN WILKINS: Thank you very much, Judges.

Our next witness is Mr. Charles Sullivan. Mr.
Sullivan represents Citizeés United for Reform of Errants;

Mr. Sullivan, we are delighted to have you with

MR. SULLIVAN: Judge Wilkins and Commission
members, I think the best way for me to proceed would be

to plow'through this statement, because I have tried to
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istate some specific suggestions that I want to be on

the record as correctly stating.
CURE, Citizens United for Rehabilitation of

Errants, is. a national prison reform organization whose

" membership is comprised of prisoners, ex-prisoners, families

of prisoners, and concerned citizens.

CURE started in Texss‘in l97é. My.wife Pauline
and I afé the(founders of CURE and presently function as
the national staff here in Washington. ‘Before coming to
D.C. in August of 1985 and expanding CURE to a national
organization, we spent 12 years in Texas as staffpersons
of Texas-CURE. e

In effect, wé.try to organize the consumers of
the sentencing guidelines, those persons whose lives are
directly affected; My comments are from that perspective.

Also, Irhave attended all the hearings of the

Commission here in Washington, and CURE has filed position

papers on all the issues considered at the public hearings.

In this latter regard, I have coordinated prisoner input..
~ Thus, when I say that my general reaction to the
Preliminary draft is extreme disappointment, I,feel that

I have a record of involvement to state this position. 1In
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| ‘ - . fact, I am amazed that éuch pfogressive testimor_iy an'—d. ‘
; ; ,2 discussion could produce.a document that does not cpnsider
‘, : ’3‘ alternatives to incarcération as true punishmént.
 4‘ In reading the draft, I thought for a minuté that
5 I’was back in the "lock 'em up" State of Texas.
P I was hoping that thg Sentencing Commission,
i?l free from politicai pressure, would set an example forithe
g States by recémmending mOdificatiéns in the éeverity of
9 Present sentencing laws, breaking out of the "Cag you top
10 this?" demagoguery. in regard to sentencing is_long overdue.
| . I would like now to make some specific comments
i .
. ‘ | 19 and then return and conclude with the biggest reason for
]é my overall disappointment. This final comment will be from
” the rehabilitative perspective.
iS First of all, the specific comments} One, the
16 ability‘of the government to functign effectively and Qithout
U disruption, on page 21 of theipreliminary draft, is a reason
18. to enhance puqishment in offenses involving the pe:son;
19 For example, if the;victim in é homicide is a government
26: offiéial,.then 36 points are added to the base offeqse
.i ‘ . 21' va;ue. I would suggest that this principle be applied
99 to-ﬁhe mitigaﬁing factors.aS'well és ﬁo fhe éggravating.
o -
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1 Why not a lessening of culpabi;ity for those Vietnam

. ‘ 9 ||veterans if their crirﬂinal behavior Can-be tracted to the
3 ||defense of their country?

4 _ | : TWO, I would disagree on the élassification of
5 || the consu@ption of alcohol and drﬁgs. At times I would

6 consider.them'mitigating rather thén aggravating circum-

7 'Stahces_

8 o : Three, there is also token treatment of non-
9 custodial sanctions in the draft; For example, there is
10 || not any reference to victim-offender reconciliation or to
11 ;any other form of mediation. Obviousiy, victim-offender
12 ,mediétion is impossible for some types of crimes.wwput the
13 ||guidelines should make reconciliation and reparatioﬁ the
14 highest priority of thé criminal sanctions, in the same

15 |lway: the present provision of the guidelines permitting

16 res£ituti0n and community service, merely in combination
17 with imprisonment, can only compound punishment that is
18 [lalready excessive.
19 Four, giving priority to restitution over a finé
20 ié highly desirable. Certainly, a major component of
. ' 21 victim-offender reconciliation is restitution.

' " :'_ c22 ' - Five,‘fhere haS‘undéubtealy beénga laUdable
, "’-. .
MILLER REP_O_RTIN(; CO.. INC.
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attempt by the Commission:to eliminate economic discrimination
in the guidelines, aﬁd I congratulaté you on fhis. However,
there are still, I feel, some'items. Sanction units assigﬁed
to economic crimes in the white-collar category are far
more lénient than those assigned to street crimes. A compari-
son of the sanction units for fraud and for burglary reveals
how wide this disparity is.

Also, why does the ﬁﬁlawful posSession of the
ghetto &rhd; Heroin; have a base offense value of 18, whilé

the more middle-class drug of cocaine is considered less

' serious, at 167?

Of course, I am not suggesting that cocaine

. be increased to 18, but rather that herxoin be_redggeﬁ to

16.

Six; another suggestion of remedying economic
discrimination in the guidelines is the proportionate
ability to pay approach. For example, on page 124 of the

preliminary draft, acceptance of responsibility for the

‘offense should have, quote, "proportionate to his or her

economic status" added to restitution of a substantial
naturé.

Noncustodial options should be available, too,
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offense involved ‘is less serious and not related to the previoy
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fbr enforcing payment-of-restitution and fines. These options’
include extending the.period'over which the money is to be
paid, permitting payment by insfallment,'éubstituting
community service, or omitting the fine in whole or in part
when default fesults from changed cirqumstahces,”suéh as
the offender's loss of employment or serious accident

6r serious illness.

Seven, here, we would like to make a suggestion

on further refinement of the guidelines. If the current

offense, then a less multiplier should be used thén a mﬁltiplie:
for the same type of offense. An example of this would be
if someone has in his past a conviction fdr armed robbery
and ;hen is picked up for, say, shoplifting; certainly they
should not be given the same Qeight as if the present currént
Ooffense is armed robbery. |

of course, CHBRE suppo:ts'only an enhancement of
the offense if the criminal record indicateg the offender
1s presently sérving a felony sentence. 'This was basically
Dr. Burton Séalléway's position, who testified this summer
before the Commission. As CURE sees it, juvenile convictibns,

unajudicated offenses, and completed sentences should be
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irrelevant in sentencing.
| Eight, there is‘potential for ébuse and psychologi-
cal injury factored into the base values as an aggravating
elemeﬁt.l This is particulariy disturbing when éuch a finding
can be based only on the prepohderanCe of the evidence.

| Nine, the provision for caéital punishment was
eliminated from the newvdrug law.  The Commission .could
provide an example to the States, a way out of the'legislafors

dilemma, if they would also recommend abolishing the Federal

‘death penalty.

~_Most of these comments have been gleaned from
the more extensive éomments and analysis in CURE's.written
submission. * This-submission consists of two papers -- one
from a prispner, and the other from an individual who has
just returned from a northern European, people—tb—people
study of alternatives to prison crowding. - I think you:will
find both of these perspectives very ianrmafive.

I wouid like to conclude;with_sharing my experienée
on rehabilitation in Texas and its application to the
guidelines. Almost ten years_ago in Texas, the Governor
and the legislature decided to éet tough with criminais

by substantially increasing the severity of sentenéés. This
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get-tough policy, however, was not matched with the doubling
and tripling of prison capacity as the poiicy required. ‘The
impact was, obviously, evercrowding. The Federal courts-
intervened, and the term "rehabilitation" was not only
Secondary, but wsa given practically no emphasis as the
State confronted its daily overerowaing crisis. ‘This crisis,
by the way, included'52 inmate-on-inmate killings over a
21-month §eriod. |

Today in Texas, the prison population has somewhat

' stabilized, due chiefly to a substantial increase in good

time, up to three days for one, and a substantial increase

in paroles.

However, rumors about mess releases or kickouts, -
as the prisoners call them in Texas, have replaced any
concern for rehabilitation in the mind of the prisoner and
in the mind of the administration. AS I read the guidelines,
I fext_like I was back'in_the Seventies in Texas. It seems
to me that you are setting.the stage for a tremendous increase|

in prisoner population. Since you have no direct authority

 over Federal prison capacity, and we are living in a Gramm-

Rudman era, the result will be massive overcrowding of the

already-crowded Federal facilities. This in turn will
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'a prisoner might begin to habilitate him or herself.

vimplemehted, this third element will be lost, and in my opinion|,
: rehabilitation will be vitiated. Instead of prisoners possibly]

‘asking themeslves "how best to do my time", they will be

that require, as I think you do, a doubling or tripling

of vice versa.

o o T asy

provoke Federal litigation and daily crisis mahagement.
In my 15 years of experience of working with
prisoners and their rehabilitation, I héve concluded that

there are three elements that must be present in order that

The.firstiis that of uniform'sehtencing, for which
you are Striviég. Sécond.is due'proéess in sentencing and
also in disciplinary.infractions in prisons. The third is
that a‘prisoner has ﬁo know where he or shelstands in

relation to release. If this draft of the guidelines is

laying in, because they will think that the next kickout

is right around the cornéer-

What I'm saying is that if you have guidelines

of-prison'capaéity, and can't fund this increase, the tail

of capacity begins to wag the dog of the guidelines instead

Thus, I ask for the sake 6f rehabilitation that

you make certain, as your Congressional mandate states, that




488

1 ‘you take into account the ﬁature andlcapaéity of the penal,
f. N 9 _cbrrectional and dther faciliti.es and services availébie.
3 Realistically, however, I think these guidelines
4 | as they are presently drafted are the first step toward
‘5 more‘prison overcrowding, prison management by crisis, and
6 |l kickout
7 " And in_this,‘I would like fo recommend that the
8 'Commission recommend to Congress.that they institute wha£
9 they call the Michigan Plan or the Prison Overcrowding
10 || Act where, basically, if there have to be people released

133 ;thaﬁ they are not released en masse, but that nonviolent

Lg.ﬂpﬁ%égngrsrlgay 30 daYS‘éré ﬁékéH7@fﬁ(e@¢h sentence, soAthat
B$ FiE ﬁs not'one of theserﬁhingé'Wheré-you open Ehe gates of
14 thé prison and let oﬁt so many, which causes such problems
15 || politically, et cetera.

16 But I think it would be a good time to recommend
17 to Congress, even before the guidelines become implementéd,

18 || that they pass the Michigan Plan or the Prison Management

19 || Act -- it is called different things in different States.
20 _ I would like to thank the Commission. I feel
.' 21 that -- and I have said this to many people -- that it is

22 a very open process that you have, and I certainly compliment“
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you on this. I don't know if, as I've said, the progressive
things that yoy are hearing are registering, but I certainly
feel that you have been very open, and I certainly appreciaté
being askéd to testify. |

CHAIRMAN WILKINS: Well, you haye.rgminded us
of these things on several occasions, Mr. Sull}van, so we
are,nqt ﬁissing them. But this rbugh draft, we‘didn;t mean
to write Probatibn out of the law at all. We hévé no inten-
tion to do thét. We merely had to draw the liﬁe soméwhere

to move on to some other, what we considered at the time

imore pressing issues -- that is, a format of the approach -

We were going to take, and so forth,
MR. SULLIVAN: And in the same way;'Judge,
the innovative programs that are going, maybe not necessarily
—-- and I Come from Texas, and we don't have a lot of these
progréms of innovative alternatives to incarceration that
are maybe happening in other States -- and I nétice that
you have visited some of the intensive probation brog;ams,
et cetera, victim-offender reéonciliation -- these things

are happenihg, not across the country, but in certain

States, and hopefully the guidelines will incorporate 

these types of programs.
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- some sort of & general reaction from you on this notion

'of the importance of the victim-offender reconciliation.

where they pick cotton for the State, and they do all kinds

490

CHAIRMAﬁ WILKINS: Well, I am éure thevaili address
many of tﬁem. In fact, the statute itself requires us:to
pay heavy attention.to‘such alfernatives fo incarceration,
the primary being probation and the ter@s and conditionsv
attendant to it.

Any questions to my right?

COMMISSIONER CORROTHERS: Just a statement to
Mr. Sullivan, that we certaih won't forget the concept of
rehabilition in our efforts.

CHAIRMAN WILKINS: Commissioner Block?

COMMISSIONER BLOCK: Mr. Sullivan, I just want

Where does that fit in in the purposes of punishment,
and for the purposes of éentencing?

MR. SULLIVAN: Well, I think it is certainly
Punitive fof the offender to have to face the victim, as
Well‘as,zcertainly,lproviding satisfaction to thé-victim.
But I certainly think‘that -- in my experience in dealipg
with prisoners -- most prisoners feel that they are serving

their time -- and I'll go back to my experience in Texas,
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éf things -- and4what comes through in my'expefienéé in
Téxas is they donft'see why this has any relation to their
crime. And I think if you could begin to focus in on the
victim,'ahd'it does have something to do with the.érimeL

I think it can be punitive, certainly -- I doﬁ't think they
would like to faceAthe victim -- but it forces, .in somé'

of these programs wﬁere the victim volunfarily is ablé if

he or she wants to, tO0 sit down with ﬁhe offender, and.the
offender is‘forced to face the conéequencés of what he

or she did, I think that can be very punitive.and of cburse,

very effective in turning that person around and making

a law-abiding citizen of him -- I would think.

CQMMISSiONER BLOCK: So you would see it as
rYehabilitation.

MR. SUﬁLIVAN: Rehabilitation, and also thefe
is a punitive side to it, as well.
| COMMISSIQNER BLOCK: Thank you.

CHAIRMAN WILKINS: Any other questions?

(Pause.)

éHAIRMAN WILKINS: Thank you very much.

Our~nex£'witness is Mr. Cornelius Behan,

Chief of Police, Baltimore County Police Department.
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Chief Behan, we are pleased that you are here.
CHIEF BEHAN: .Thank you, Mr.;Chaifman, members
of the,Committee, I thank you Qery much. for inviting me
to speak today.
To’identify myself just a-little bit further,
I am currently the President of'fhe Police Executive Research
Forum and the past President of the National ‘Executive
Institute and currently the Chai%man of‘the National Law
Enforcement Steéring Commiftee tﬁat was formed a year ago
to oppose the passage of the McClure—Voélkef bill.

My comments will come from a perspective of local

- law enforcement as -opposed to the State or Federal level. ™~

Wérréad the guidelines, ‘and we had some difficulty

with them. It may be because of;their complexity, or it

may be because we are not that familiar with Federal laws.

And our attorneys struggled with them. So, realizing that

we may not be as knowledgeable as others, we'll make some

comments that perhaps will be helpful to the;Commission.

The role of local law enforcement in this country
is unique. Local police have most of the contacts with the
public than any other part of the criminal justice system.

The public does not understand the criminal justice system..
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They aré confused by it; they don't tﬁink it wqus for them.

| As a result they have becoﬁe more fearful in
many cases, and they have politicized theirvfear_into
action. And we see now many States with Qictims"rights
legislation. We see committees formed to change and
.mandate sentencing, and we now know tﬁey are.ehgaged in
court-watching.

THerefore, our criminal jgstice system must include

as one of its prime concerns public safety. You have
mentioned it on page 7 of your report; We would suggest

that you might consider putting it right on page 1, with

’ideterrence, rehabilitation, just punishment, and the other

;considerationé, incapacitation, ;hé?#?bu‘have. The public
must know that we care.

The Commission should be commended for its real
offense sentencing guidelines; they are trémendous; The
public doesn't understand pléa bargaining. They ugdgrstand
the cfime that happened to them. And as you add mitigating -
factdrs and sanctions on various aspects of the crime as
it happened to them, I know they'll understand it and will
appreciate much more what wé are‘doing; I think'tﬁey

are just great.
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The police have to also handle the fear of crime
as wéll as investigate and solve it. The public's fear is
more vicarious than factual. Thgy read, they talk,‘they
listen, and they become fearfﬁl not from the experience
as much as from hearing about the experience or the after-
effects of the experience.

I would draw your attention to residential
bﬁrgiafiéé. ?ou might consider weighting that just a |
little bit differently. The burglar is potentiélly a killer.

He also, when he violates a home, sometimes changes the

'life of that family for the rest of their lives. Three-

quarters of residentiallrapes and robberies start with a

burgiary.
| So the fear of burglary in the home is treﬁendoué;_
and often people don't get over it when it occurs. Andiwe
wQuld suggest that you might want to add a psyéhologicai
factor to the éentence caused by the violation as well as
the other factqrs éaused by thé crime itself.
You may want to add more weight to auto thef£
when the pérson-is depfived of his auto for work, or for
some otherAneed. Many people don't have thé insurance or

the ability to get another e¢ar, and they are ‘truly
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victimized by losing.an_auto; You just may want to
COnsider it. -

By looking at these kinds of things, I think we
send a message to the public that'we care, that we are
truly interested in them, and not just the‘fairness of
oﬁr treétmént of the defendant.

| The police muét respOnd.to violence. We must
fgspond:in any way wWe can to any acts of violence,
particuiarly that violence that occurs in conjunction with

another crime. The imposed sanctions are a measure of how

EseriouslyAwe look at that. We tend to be soft on violence,

-and let me just explain that, if I may, for a minute.

o dind

Thé criminal justice system becomes hardened,
if you will, to violence, and we seé it as another crime.
We see so much of it, so mﬁch robbery and rape and mayhem,
that we don't have all the sensiti&ity all the time that
we should. The subtle forms of violence, terrorist acts,
fﬁightening people, racial incidents, domestic violence,
are usuélly not dealt witb in the. same degree as we do
other kinds of crime, yet their impact is tremendousf

The coﬁrts as a.reéult are seen as soft on violence wheﬁ

they make decisions, and that is why we have these activist
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groups. Ih-Maryland,-we have the Anti-Crime Coalition;

we have theiRoper-Committee, and.their only.reason for being
is to get legislation and.mandating sentencing where they
perceive the courst wereikihd of weak.

So I woula suggest that we look at that very
Carefully.

The proliferaFion of handguné and its obvious
impact on violence potential must be giveﬁ high priority.
As yoﬁ know,AWe-lose 20,000 people a year being killed by
handgﬁns. Sixty of them are cops, 200,000 more are
are,viétims of robbery or assault with handguns.

Therefore the Commission should review its
Sanctions on handguns, and merely the carrying of it should'
have a heavy'sanétion. The use of it should have a heaQier
sanction. Aﬁd if they use a machine gun or.a silencer, the
world should fall on top of their heads.

The.National Rifle Association has as one of
its ptime initiatives in the coming legislature to try
to revoke thé banning of machine guns as it was passed
by Congress last year. If they succeed in.their initiative,
wé'll-have mécﬁine guns coming- out 6f’oﬁr_eafs. And we

‘know that the machine gun is the gun of choice for terrorists,
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for drug dealers, aﬁd for organized crime; for thqse.who‘
want to attack police and the public. So_We_shéuid take
note of'that.

The injuries.associatéd with the crime have‘
been mentioned in the guidelines, but more weight should

be considered as to the extent of the injury sustained -

‘how it affects people in the long tefm. For example,

if an elderly person is knocked down on the street by

a robber, or in the home, by a:burglar that they walked in’

on, they may break a hip. For the elderly person, that may
' be the last injury of their life, and it may be the most

| sustainihq one. The guidelines should reflect that.

As we looked through this, we didn't see

terrorism jump out at us in the guidelines. It was mentioned,

but we think serious consideration should be given to

~ abductions, bombings, and racial intimidation where terrorism

is used.

The Commission might‘giveiseriods con§ideration
to the insidiousness of family violence. The way we see
it, the child that is ébused, the spouse-tﬁat isAabused;
can't get away; there is no place they can run td. fhey

are the perfect victim. And I think.that those who commit
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those kinds of crimes should get a message from us that that

is not acceptable. They are particularly vulnerable victims,

although sometimes the injuries are not'alwéys that severe.
We must resopnd to the repeat offender, and you
mentioned that.. We know a smallrnumber of criminals commit
@ tremendous amount of our crime. Police ana prosecutors
are ihifiating,career criminal programs. We haye a ROPE:
Program in Maryland, Repeat Offender Program Experiment. .
I am fortunate enough to chair that group.
Most definitions take into consideration the

The Commission

| should be commended for doing that in its guidelines,

- taking criminal history into consideration. However, I

might suggest that when it comes to juveniles, that you
review it -- any imprisonment for serious crime by a juvenile

might be considered. Right now, you have some crimes in_

there, but not all of them. But when a juvenile QOes to

jail, it is usually for a very, very bad reason -- or,

for very, very good reasons, or because of bad acts -- and

you might want to consider that important.
Consideration of drug usage is a step in the

proper direction. But more weight might be given to the
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ieﬁgth of time fhé'berson is on the drugs andvthe'nﬁmber
Of drugs they are using at a parficﬁlar time;» I_think tﬁat.
might,ﬁe worthy of extra mitigation cifcumstanCes;

Violation of probation ought'to be considered.

As you know, when a person gets arrested certainly.in

‘Maryland and other places for a new offense, the violation

proCeSs‘doesn't begin until the new offense is adjudicated.

That means they are on the street. Yet, the obvious
violations of being out when they shouldn't be, or in wrong
company, or with a gun, are there.

We would suggest you might mention that once a

' person has been arrested‘for a second offense when théj

aré out-on violation of probation, that the procéss beginf

immediately.
You may want to reassess the guilty plea as the

first step toward rehabilitation. The reason I say that

is that repeat offenders use the guilty plea as a way to

step down the charge so théy can get away from getting a
record that will make them a fepeét offender. They manipulate

the system for fheir own gain. -So guilty pleas are not -

necessarily rehabilitative; in some cases, they are just

Vthe'opposite. They are a way they abuse the system;
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Similarly with drug offenders who enroll in the

drug rehab‘progfams, very often they do that just to show

that_théy have gained responsibility since they have been
arrested, énd it is again, their view how to beat the
system, and you might look at ﬁhat.

The Commiséion should review its credit for
cooperation, . In other words,.you rightfully notice that
when a defendant wo;ks énd turns over for‘a police official,
that that is a good thing tO'do; and you have given them
weigh£ right through all the mitigating factors. Well, I
think that you might consider just giying the weight toward
the crime itself that théy have caused and not give them
any time, any sentencing, forgiveness, for any of the mitigati
factors -- the violence!they usé, the gun they use, and
things of that nature. Even though they helé us, and eveh

though we are glad to have them turned around, I think they

~should get the mesage that if they are going to play that
| game, they have to pay for it, while it is accepted that

' the original offense is honored.

A word of causion as I close, that you are going

to re-evaluate them as you go along, and that, of course,

is ‘a very, very fine thing to do, look at these things and
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see how we can do them better.  But i céution'you about
don't do it on the basis aléne of a-iack'of facilities,'of

a lack of judges or a lack of court spaée. I think we let "
our public down when we do that. I would try to avoid,

for exampie, what I read in the Washington Post where they
are recompendiné that the goéd time scores be manipulated

in Washington, D.C. in order to get prisoners out. Well,

We know Ehe dilémmé. Gosh, we know what capital budgets

ére in our business. But we also know what it means to have
people walk who shouldn't walk. So I would ask you to conside
that.

Mr. Chairman, ladies and.gentlemen, those are

my brief remarks. Thank you very much.

CHAIRMAN WILKINS: Thank you, Chief.

Are .there questions from Coﬁmissioners to my
left?

Commiésioner Block?

‘.COMMISSOINER BLOCK: Chief Behan, I'd just like
to acknowledge my thanks to you for bringing to our attention
protection of the puﬁlic aé a central concern of this
Cbmmission. We often lose track of that, I think.

CHIEF BEHAN: Thank you very. much.
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CHAIRMAN WILKINS: Any other comments or questions?
Georgé?
COMMISSIONER MacKINNON: Chief, to what extent
do your policemen participate with Federal authorities in
arrests and matters of‘thaf character, or in solying crimes?
CHIEF BEHAN: We haVe never had -- and I have
been in fhe'business 4d years, éommissioner MacKinnon --
a better aséociation with the Feds Lhan we have at the present
time. We have regular meeﬁings. We:exchange officefs
with the FBI, DEA, Secret Service. My VIP Squad, you can't
tell as being ény different from the VIP Squad of the Secret

Service, because they are trained by them and operate with

We use the Federal statutes very frequently, becaussg
You get better chance of conviction through the Federal

statutes, and the resources of the Federal government are

as well as other kinds of help. And it is very'good, and
improving.

COMMISSIONER MacKINNON: And you turn evidénce
over to the Federal authorities and vice versa?

CHIEF BEHAN: Yes, when it is required. Sometimes,
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they persecute in our courts; other times, in Federal courts.

‘And our district attorneys, State's attorneys, sometimes

actﬁally do the prosecuting.

COMMISSIONER MacKINNON: And on arrests,of
serious offendérs, violent offenders, do youf policemen .
Sometimes participate with the Federal autho%ities‘in
joint arrests?

CHIEF BEHAN: Yes, sir, particularly'initﬁe drug
area. We even have our people sworn in as Féderal;MarshaLs
SO they can operate throughout the State, beyond the juris-
diction- of Baltimore Cdunty, so that they are covered as
they engage in these kinds of activities..

We have people permanently assigned to taék
forces on the drug level.

COMMISSIONER MacKINNON: That was .the poirtlt, I
was coming to, as tO_Whether théy shoulan't enjoy the
same-protection of Federal statutes where Federal officers
are shot-at or killed or disabled or something, thét the

actual Federal officer does.

CHIEF BEHAN: Yes, they should. And that's why,

when we get into these crimes that go beyond our borders,

we have them sworn in by the Federal people, to protect them.
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Otherwise, we do have to back away on occasion,

because we don't have the protections. But the Feds try

very hard to see that we are protected.

COMMISSIONER MacKINNON: So what you would say -
is that in that situation of joint activity and in dangerous
areas, it isrbeiﬁg takenAcare of?

| - CHIEF BEHAN: Yes, sir, it is.
COMMISSIONER MacKINNON: Thank you.
' CHIEF BEHAN: Thank you. |
CHATIRMAN WILKINS: Thank you again, Chief.

Our next witnesses are Mr. Jeffery.D. Troutt,

‘Research Director of the Institute for Government

and Politics, and appearing with him is Mr. Robert B. Kiles-

met, whovis President of the International Union of Police
ASsodiations. N

Gentlemen, we are glad to have you.

MR. TROUTT: Thank you very much.

Mr. Chairman, Commissioners, I appreéiate the
OPpQrtunity to appear before you today. I know that you
have a difficult job, and I support you, and I believe the

American people appreciate the job you are doing.

' I would like to express my support for the draft




10
11
12
13
14

15

16 |

17

18

19

90

MILLER REPORTING CO.: INC. -

507 C Streer, N.E.
Washington, D.C. 20002
(202) 546-6666

21

22

505

"a@pproach of the preliminary sentencing guidelines; On the
'whole,vI think you have done én exceilent job, and I agree
with most of your recommendations. |

I éupport you in that you are giving tough
‘determiﬁate sentences for offenders. 1In this area,.I

believe the sentencing judges have done a great disservice

by imposing sentences that are too lenient. Granted, they .

do so with the noblest of intentions, but I believe the
consequences of the leniency is intolerable.

There is an understandable desire on the part

of'manyijudges to give convicted criminals the benefit of

the doubt, to give them two, three, four bites of the apple,
and“impose a séntence.which they hope will reform them.
However, the fact is that many, if not most, convicted
ériminals are recidivists who are going to be back before
the courts at some future date. That means that‘stebody

somewhere has been and will be again victimized by that

'criminal. This is a dreadful cost, and the dreadful cost

of this leniency is apparent when we consider that crime
is the number one killer of young black men.
Strong sentences reflect society's abhorrence

of crime and support for the victims of crime. This is
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imporfaht, but I believé there is an even mofe compelling
reason for imposing strong senténceé: érotecting potential
victims. Each time a criminal faées a sentence in a courtroon
the futﬁre of many people hang in the balance.  The judge
never sees these'people. He may never consider them, but
their lives will pe affécted by the judge's decision. When
we consider that the number of people who have been victim-
ized by criminals;who should have been behind bars, we

see that sentencihg hasian impact in human terms that
extends beyond just the individual criminal and his or her
fémily_,_ »
In the written statement I gave you, I concentrated
on three areas -- drug-related crimes, sexual crimes, and
organized crime. In the interest of brevity, I'd like to
just talk a bit about drug-related crime, since many of the
same fac;ors are present in the other two.

‘The sentencing guidelines suggest a likely increass
for sentences forﬁdrug—felatéd offgnses.' I think that is
commendable. Recent polls have shown that the American
people believe ﬁhat drugs are the number one problem today.

Lengthy sentences for drug—related offehses properly reflect

the American people's revulsion against drugs, andHI‘belieVe
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it has the support of the American people and the Congress
and thé current Administration.

Drug offenses deserve stiff sentences for many

~reasons. Chief among them is'the fact that drugs are the

catalyst for a whole host of other crimes. Drug addicts
commit burglaries and armed robberies in order to obtain

money to buy drugs, and drug pushers contribute to this by

.supplying the illegal substances.

At the top of the pyramid, drug dealers often
murder the competitors, sometimes in pubiic places, without
regard for the lives of innocent persons, including children
Who can be injured or killed in the crossfire.

.Drué abuse isn't a.victimless crime. When 50
to 70 percent of those arrested are abusing drugs and the
connection between drugs and crime is so overwhélming,
it cannot be called victimless. A large portion of crime

is drug-related. If we''correctlyihave Fompassion for drug

- addicts, we can correctly reach out to help them. But tﬁey

are not the only victims of the drﬁgs. The victims of drugs
are also the victims of drug-related crime and even the
economics -- all of us on the whole pay an economic cost

fof-dqufrelated-crimé.
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I beiieve imprisonmént will benefit both the society
and the drug user. Society will benefit'bééause it will
be subjected to fewer of the collateral nrimes that are
associated with drug use, and the drug abuser will benefit
in that he or she will be cut off from'ﬁhe source of“drugs
and have an opportunity to dry out and also, perhapé;
there will be some in—prison drug rehabiiitatibn services
avaiinble to théﬁ).and perhaps after some timg, the»drug
abusey nill realize that the cost of drugs to  that nerson
Personally is just too high.

And quite propérly, of course, you-giye stronger
sentences to drug smugglers and drug pushers. If for no
other reason, we should give them éuch>lengthy sentences

to reflect our revulsion towards drug pushing. But it won't

~just reflect our indignation. It will assure that these

abominable people will not be able to continue to peddle
theirrpoisons, especinlly toward children. And I think that
is the most compelling reason to impose stiff:sentences on
drug pushers. |

I would like to mention Judge Jack Weinstein of
the U.S. District Court expressed concern to you, I believg

it was in New York, about the fact that the Sentencing
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“guidelines imposed 180 points for some drug-related offenses

and. then went on to bemoan the fact that many of the people

|| who are convicted of drug smuggling are what he called "mules"

or peasant women from South American or Africa who smuggle
drugs into the country in ordef,to,provide economic relief
for;their famiiies. With all respect to Judge Weinstein,
I think his concern is seriously misplaced. I would ask-
Whe;e ié his concern for fhe protection of innOCent-peop;e‘
who . are injured by drug use, but never appear by his court.

What about the thousands of young Americans who are subjected

 to peer pressure to use drugs? And why does Judge Weinstein

seem to be more concerned about the well-being of the criminall
than the well-being of his victim?

This is not to say that we don't have compassion

~on the very wretched economic state that a lot of Third

World women endure and their families endure, but it just
doesn't excuse smuggling these kinds of poisons in;'this
poison kills pgople. And I don't think we can afford such
a pblicy.

| In summary, I'd say in general the sentencing
éuidelines are a step in the right direCtion.in thét théy

reflect an abhorrence of crime and a fiv¥m resolve to
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prevent criminals from preying upon innocent citizens.

1
; 0 :So'on thevwhole, I reiterate my support for the
‘ 3 sentencing guidelines. ‘And I would also. note that I would
. urge you th‘to take prison capacity into account. I believe
5 that ;s a function-of the legislature and that if prisons
6 indeed do become mpre Qvercrdwded as a result of these
7 guidelines, it will fo?qe the Congress tb choose between
8 shor#er sentences or bu%lding more-prisdns, and I think
9 that is very‘appropriately a legislative determination.
10 I appreciate the opportunity to testify before
/ i YOu, and I would welcome any chance to be of further
’ 12 assistancer. The American people have suffered for years
13 at the hands of unrepéntant criminéls. The Congress has
1 given you, the Commission, the power to reform one part of

15 the system by-reducing disparity and setting sentences

so as to promote respect for law and crime. We look to you

16 .
17 with hope and optimism.
Thank you.
‘ 18 Y _
19 CHAIRMAN WILKINS: Thank you, Mr. Troutt.
M . i ?
20 r. Kliesmet?
. 9 " MR. KLIESMET: My name is Robert Kliesmet, and
' 99 || T am the President of the International Union of Police
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Associations, AFL-CIO.

I come here today to talk to you, £o thank-you
fdr thé opportunity to be here and express my views.

This Commission hés been charged with a responsi-
bility that is both complex and solemn. I hope that my
comments will be of some value té you. I come to you with
the perspective of‘the avefage sfréet cop. OQuite purposefully,
I am avoiding the "ivory téwer"-%ype testimony which often

dominates discussions of these issues. If we can analogize

the problem of crime to a flood, I think we can see the value

'of such a perspective.

From the mountaintop, you can see where the flood

is coming and where it is going, but you can't really see

the extent of damage caused by the flood unless you come

down from the mountain and:spend a little time where the
flood is raging.
The "ivory tower" judges and scholars attempt

to - isolate causes and effects of icrime, but they don't see

‘the human cost. The average police offiéer does. They

deal with both the criminal offender and his victim. It

is the police officer, more than anyone, who sees the true

‘cost of crime in human terms. It is the police officer,:
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not fﬁeii;dge, who has the sad duty of informiﬁg a wifevthaﬁ
éhe is now a widow.
who daily sees pfomising young.lives destroyéd by drugé.

One of the greatest frustrations in a police
officer's career occurs when the violent criminal is given
what essentially is a slap on the wrist by a lenient
judge. Police officers know the cost of crime. They see
it every day. They know well that most criminals are not
deterred by our criminal justice system Because it is simply
too lenient. They also know thét more oftén than-not, criminal
who kill police officers are repeatvoffenders.

Lenient sentences dé more than just frustrate
police offiqers. When courts release dangéréu; é;iminals,
£hey undermine pupl%p confidence in the criminal justice
system and increase the pﬁblic's fear of crime. At best,
the public feels cynical; at worst,>it feels helpless.
| As a police officer, I have spent many years dealing

with criminals and their victims. I know from this experience

that some people rape, kill and steal without remorse. People
who commit premeditated murder, people who .commit fape,

people who push drugs on young people, are not simply

misguided -- they are evil. They need to be put somewhere

It is thé-policé officer, not the scholar}

ls
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where they cannot harm innocent people. In my prepared
written statement, which I'l1l submit, I cite four examples
of abuse of parole and probation. However, in an attempt
to be brief, I would ask that you'd read thQse.
Some have testified that probatioﬁ is an effective

alternative to prison. My belief is this. If a person

~shows by a criminal act that he poses a threat to society,

he should be in p}ison. Placing dangerous persons bn propatiox
in hope that they'may'be reformed through communify service
is an unreal expectation. It is playing Russian roulette
with the lives of innocent people. Any form of punishméﬁt
which releases a violent criminal is insuffiéient, inapprop-
riate and dangerous.

Whatever attemps we make to reform criminals --

and I believe that we should attempt to reform first and

-sometimes second offenders -- should be made inside

‘prisons, where they cannot harm innocent people in the

e&ent-reformation§proVes to be ineffective. A person
who has committed.a serious crime, for example, murder,
armed robbery or rape, has alfeady shown himself to be
dangerous. I see no need in giving a sentence of

probation in such a case. 1In fact I believe that it is

=4




10

13-

14

15

16

17

18
19

20

® =

22

MILLER REPORTING CO... INC.
307 C Streer, N.E.

W.shingron. D.C. "20002
(202) 546-6666

ignores the role of individual choice.

I o T 514

.counter—productive. A prison sentence is fully justified,

and - the chances that the criminal will commit another serious
crime are too high to risk probation.
Some witnesses have criticized the Commission

’

for the alleged harshness of some of the proposed sentences.

4 Théy seem to go out of their way to explain what they would

call the "root causes" of crime. Chief among these causes

is ;poverty. Where poverty does not cause crime, the apologist

for criminal behavior claim that it is a mitigating factor.

In other words, thé person born into poverty is somehow

trapped by sociological forces he cannot control and

is drawn into committing cri%inal acts.

All this ignores the fact that the vast majority
of poor people are decent, law—abiding citizens. Tt also
The nature of poverty
may tend towards increased temptation to commit criminal -
acts, but that is not'relevant in the sentencing process,

nor does it mitigate or excuse the criminal act. = High-

level executives in businesses are undoubtedly faced

- with many temptations to commit criminal acts ranging

from fraud to insider trading; yet, the fact that he or she

is faced with this temptation is not a mitigating
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1 circumstance, nor should it be. We demand ethical behavior
j 9- | from such peoplé.
", .
3 For year, defendants' attorneys in rape cases
4 inferred that the appearance and demeanor of the rape
5 victim ehticed the defendant and somehow madé this
6 a_bhorrant act the victim's fault, or mitigated the

7 defendant's guilt. Courts rightly réjected this tactic.

8 »The'nation that‘a rapist is not fesponsible fbr his act.
9 is no longer accepted and fortunately is for the most part
10 behind us. Even so, the notion that poverty somehow
( | - 11 mitigates a defendant's guilt or excuses criminal conduct
. 12 is still popular in some circles. Thisv notion should

13 | become equally unacceptable. It simply should not be a

14 faétor in sentencing. Courts should assume that sane
15 Criminals act out of free will and should sentence accordingly
16 o One of the witnesses before this Cémmission
17 took great care to point oug that a large number of
. 18 convictsicome from the ranks 6f the hardcore ﬁnembloyed.

19 Again, this infers that somehow, unemployment causes

20 crime. Perhaps programs to treat criminals employable
" ‘ 21 skills have their place -- inside prison wall_s. I, for
22 vone, am not prepared to risk the safety of soéiety.at

MILLER REPORTING CO.. INC.
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large on the off-chance that the violent criminal will be

reformed when he can get a job. The lives of our citizens

are too pfécious to risk .in such a cavalier manner..

I would point out that the same witneés argued
tha; prison sentences should not be used because it would
deprive the families of the COnviéted offender's potential

earnings. This is not-merely'inconsistent; it is illogical.

It ignores the economic consequences of criminal activity.

The professoinal crininal, and evén the.éasual criminal,
inflict én economic cost on society far in excesé of
their contribution through legitimate earnings. Besidés,
bne might ask, from where do the'earnings come to support
the criminal'S‘fémily. Are they derived from lawful
employmeﬁt, of are they actually the fruits of criminal
activity?'

Additipnally, much of the harm caused by crime
cannot be"quantified in eébnomic terms. You can measure
and approximate loss of income toéa family when the head
of #he household is murdered; but how do you measure the
grief»éuffered by thevsurVivors? How do you put a dollar

value on the humiliation and fear inflicted on the victim

‘of a rape, or the loss of the quality of life when the
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elgerly aré_téo frightened of crime to venture-qut of their
ﬁémes‘or apartments?

Criﬁinals inflict a huge cost upon S§ciety in
ways that are quantifiable and unquantifiable. - This loss
far exceeds the economic loss to the crimnal's family.

}Séme witnesses have bemoaned the un&holesome.
effect of separating families by imprisoning a criminal
parent. This same witnesé asserts that imprisoning the
criminal will somehow cause the children of the criminal
tb become criminals themselves. If this were said by
an ordinary perség, we might pass it off as
But it was stated by a Federal judge
who presumably takes‘this into account in sentencing.

I assert that the opposite is true. Parents,

- if not overtly, teach values to their children by'example.

If the criminal parent remains with his or her children,
what values will they impart to their children? Even
if they make some conscious effort to teach them honesty

or any other virtue, is the child likely to learn the lesson,

or will the children instead follow the parents’ eXample?

“The latter is more likely. If they remain with the

family, the’children probably run a greater risk of
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becoming criminals themselves than théy would if the
offending parent was incarcerated.

| In summation, I would like to reitefateAthat
I reject the notion that sane individuals are not
résponsible for their own behavior. Courts must recognize
that ériminals intentionally commit criminal acts and should
take this into account in ﬁhe sentencing process. Among
these peopie are murde?érs, rapisﬁs‘and drug dealers. These
people should be given lengthy prison sentences so that they
will not pose a further threat to the innocent public.

| I thank you.

v CHAIRMAN WILKINS: Thank you very much..

Q:;;tions?

Commissioner Baer?

COMMISSIONER BAER: I would like fo compliment
both of you, particularly Mr. Troutt, for your very good
testi@opy about the relétionship between drug use and crime.
It is a wéll—known factéthaf a large number of the bank
robbers in' this country say they robbed these banks in order
to support their drug habit. 1In that type of case, do you
consider that drug addicfion as an aggravating factor or

a mitigating factor?
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MR. TROUTT: I would conéider it definitely-

‘an aggravating.factor. While certainly, ‘it is unconstitu-

tional to incarcerate someqne for ﬁhe status of béihg.a'drug
addict, the fact is, I believe it is aggravating because

if the personiis thaﬁ desperate for drugs thaf they afe going
to commit a ban robbery, then I think the chances afe
excellent that they ére going to commit another crime if

we don't impose someisort of sentence on them that. gets them
away from pegpie tha£ can be harmed by those crimes.

COMMISSIONER BAER: So if, in looking at
offender characteristics, we give éome sanction units
fof this, you would~sup§0rt that?

MR. TROUTT: Yes.

COMMISSIONER BAER: The secoﬁd qﬁestion is to
both of you. Xou’both did a good job of describing some
criminal behavior. What percent of these people are going
to be back on the streets within two, three, five, ten,
fifteen years, or whatever?

MR. KLIESMET: 'Are you talking about persohs
who were incarcerated?

COMMiSSiONER BAER: I'm talking about eQerybody

who goes to prison; what proportion are going  to come back
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out?
MR. KLIESMET: Wéll,.eventually all of them.
COMMISSIONER BAER: Unless they die in prison.
MR. KLIESMET: Yes.

COMMISSIONER BAER: okay. Now, should those people
be sﬁpervised? Should thatibe part of ;he systém?
| MR. KLIESMET: Do you mean pfobation kind of
supervision?
COMMISSIONER BAER: No. They are not on probation,

Obviously; they have already been in prison. Should they.

be supervised aftér their release from prison. That is
the qﬁestion.
MR. KLIESMET:

Well, certainly I believe in

supervision. However, I am not a believer in parole. I

‘am a believer in determinate sentencing. If you do the

Crime, you do the time.
COMMISSIONER BAER: Well, I d;idn't ask that.

You are answering the. wrong question. I said after they

serve a determinate sentence -- we agree there is going to

be-a determinate sentence -- after they serve that

determinate éentence, should they be supervised? Should

‘that.bé public -policy?
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MR. KLIESMET: -I don't think that they should
be supervised in the sense that they have an agent who
Watches their behavior. However, I think that the ioéal
police should be notified that this person has béen released
from prison, and they should be aware that oné of the problem
of American policing is we don't know who is out on éarole
becuase the Paréle Departﬁent doesn't have liaison wifh the
policé departmen£ to let us know who is out of;prisop and
where they are. That is one way of keeping soﬁe kipa of
superyision over persons who have been released from
prison.

COMMISSiONER BAER: So the police department
ought to give the supervision?

MR. KLIESMET: Well, it would give general

~Supervision. I don't mean they would make any:stops}

however, they would be aware that this person is in the
neighborhood or in the environment.
» COMMISSIONER BAER: Mr. Troutt?
MR. TROUT: I tﬁink I differ slightli from Mr.
Kliesmet on:that. I would think that perhaps some miniﬁai

amount of supervision would be in order, just to see if they

:immediately lapse into that type of a lifestyie again.
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However, if we are going to incarcerate someone and give
them the kind_of sentence that they should get, I think
that perhaps, once. they have paid théir debt to society,
we 'should minimize our supervision.

COMMISSIONER_BAER: Do you have any research.aboﬁt
these drug users that go to prison, hdw many of them néver
use drugs again after they come out of prison?

MR. TROUTT: No,. I don't. 1I'd be happy to look
that up for you.‘

COMMISSIONER BAER: I would suggest that you do
that.

MR. TROUTT: Okay.

COMMISSIONER CORROTHERS: Would you be in favor
6f every person who has a period of incarcgration to uhdergo
a period of supervision upon release after serving the

determinate sentence, or just certain offenders for certain

specific offenses?

MR. TROUTT: To be honest with you,‘I;don'f
know.

MR. KLIESMET: I would venture to say that I think
that if may be appropriate. |

CHAIRMAN MacKINNON: George?
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COMMISSIONER MacKINNON: Mr. Kliesmet, where-do‘
you come from?

MR..KLIESMET: I was a police officer for 28
years.in the_city of Milwaukee, Wisconsin.

| COMMISSIONER MacKINNON: Your name would

s@ggeSt thet.

MR. KLIESMET: However, I am Pelish.

COMMISSIONER MacKINNdN: I wonder if you could
give us some examples frqm your experience of what you
consider to be a "slap on the wrist"?

MR. KLIESMET:

Well, a police officer arrests —-

COMMISSIONER MacKINNON: I mean, get down to
some specific cases.

MR. KLIESMET: I can give you one right

Well,
hefe, which I didn't read to you, but i'll take the time
to read it to you.

It is in regard to a bank robber in ﬁorthern
Virginia who w;é tried and convicted in the court of the
eaetern section of Virginia. 1In 1974 he went to prison -=
and he had a criminal record that daeed back to the Fortiesr
he:hed been in and out of the system_—— but in 1974, he

robbed the Stafford County Bank. He was apprehended, taken
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to frial) convicted,_and sent to prison_for %5 years. He
was parqléd after five years. The~Péroie.Board went so far
as tb terminate his parole after two years. 1In 1983, -

he again robbed thevsame bank. Apparéntly, he didn't learn

anything in prison, but he went out to see if he could do

~the job right this time. He was apprehended and convicted

énd sent back to prison’a second time.
In 1985, he was placed on parole again --
COMMISéIONER.MacKINNON: Is this Federal or
State? -
MR. KLIESMET: -- these are all Federal violations
underrthe Federal court system --
COMMISSTONER M&@KINNON: Where was he sentenced
in the first instance -- in Virginia?

MR. KLIESMET: In Virginia. Both times in

. Virginia.

The third time, while on parole for the second

armed robbery, he held dp the same bank a thifd time. That

was in May of this year. Fortunately, or unfortunately,
in the shoot-out that resulted during the apprehension, he
Was shot and killed. However, the seriousness of it comes

in in that a police officer was shot and wounded.
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Those are the céncerns that the police have about
people who are let in and Qﬁt of prisons and just do not
learn anything through rehabilitation and do tﬁese serious
kinds of crimes.

COMMISSIONER MackINNON: 'How long did he serve
on his second sentence? | |

'MR. KLIESMET: - On his second;Sentence, he served
two years. |

COMMISSIONER MacKINNON: Did you have any experi-
ences in Milwaukee? |

MR. KLIESMET: Oh, I had a lot of experiences
in Milwadkee.

I can tell yoﬁ a story about a State that had
one party in pOwer‘that'buiit the prison; the subsequent
election had the other party in power; and they sold the
State prison to the Federal-governmenf,:and the subséquent
party got enough money to build another;prison,
but didn't get’re—elécted,Aqnd the next party spent two yéarsr
arguing about where the prison is going to bé. Now they
have another administration in ‘there, and he finally said,
"The prison is going to be ﬁere, and we are going to build

it and put people in jail."
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I can talk aboutvexperiences in Wisconsin oﬁ.
the issue of overcrowding and sendihggpeqple to jail, and
it depenas on who is in‘powef;.it.is a political issue
rather than.an issue that the criminal justiée system
wants to deal with directly.

| COMMISSIONER MacKINNON: Minnesoté sold

 Sandstone to the Federal government to-buildlbakaark,
aﬁd—now the? are faking Wisconsin prisoners.

MR. KLiESMET: Yes, I know, becéuse one of our
Governors sold the prison.

COMMISSIONER MacKINNON: Thanks é lqt.

CHAIRMAN'wILKINS: Thank ydu both very much.

MR. TROUTT: Thank you.

CHAIRMAN WILKINS: Mr. Réry_MéM’ahon is the
Secretéry of the Federal Probation Officers Associatibnﬂ
This association haé provided a great déaivof assisténce
té the Commission over the past 12 months,ras have individual
mémbefs of this Association and other prébaticn bfficérs;

So, Mr. McMahon, we are delighfed to see you,
and we will be glad to hear from you at this time.

MR. McMAHON: Mr. Chairman, I am Rory.J. McMahon,

Secretary of the Federal ProbatibnjOffigers Association and
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1 -é-senidr'U.S.‘probation officer wo;kihg in the Southern
' e 2 || District of Florida, -assigned to the Fort Lauderdale office.
3 | I wish to thank you, Chairman Wilkins, and all

4 iofiﬁhe distinguished members bf the U.S. Sentenciﬁg CommissiOﬂ
5 ifof_allowing us the Opﬁcrtunity to address you toaay

6 Tregarding the reéently prqmulgated‘sentencing guidelineS’.

7 .draft. | o

-8 ; I Qould like to begin my remarks today bybthanking

9 || all of the judges and several other distinguished speakers

10 || that have testified during the past two days; expressing

11 their unqualified support and appreciation for the U.S.
b - 12 || Probation Service.
13 I would also like to comment on two sections,

14 General Comments, and Specific Recommendations.

“15 | - : First, we would like to make some generél comments
16 aboﬁt the overall guidelines.and theif implementation. Then
17 I will make séecific comments and fécommendations regardiﬁg
18 | issueé of épecific concern.

19 _' ' The efforts and progress of the Sentencing

F2O‘ Commission in addressing the basic injdstices and ﬁncertaihtyz
. = ,-‘421 of present séntencing 'practices and the development of a

, - _’22'l:tfhth—in;sentencing system‘are_laudatory. ﬁaSed uﬁon a
® - |
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review éf the draf£’and prior discussions with members of

the Commission, it is apparent that the U.s. probation system
will maintain an inteéral role in the new sentencing guideline:
system.

We strongly recommend that the Commission give

- concrete. support.by whatever means are available and

;appropriate_to ensure that u.s. probation offices are ade-

quately trained'and stafféd to facilitéte Congreésionai
intent anakimplement Commission guidelines into reality.

As a member of the Panel of Working'Probation
Officers that convened in Washington, D.C. ‘in July to work
with the proposed set of guidelines, I experiencea first-
hand the compléxity and additional responsibility that will
be thrust upon the U.S. Probation Service upon adoption of
the guidelines. I realize that the U.S. District Court
judges will rely heaVily, if not solely, upon the'calculatioﬁs
and interpretations §f these guidelines formulated by the
U;S. probation officer.

As a result of these additional respohéibiiitieS‘
and duties assigned to the probation system; there needs
to be a concomitant increase.in the resourées available

to the probatioﬁ division as well as a review of the workload

Ur
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formula and staffing patterns to assess the impéct of_thése
guidelines Qn personnel s;affing.

We urge that the Commission use its considerable
power and iﬁfluence-with the Congfess.to ensure that funds
are availbale to the probation-diviSion,'thé-administrative
office, and the Federal Judiéial Cehter t6 enable probation
officers to perform their_vitél rblevin fhis pchesé.

Additionally! we u?ge'thé Commission to consider
and if»deemed appropfiate, fecémmena to the Congress that
the U.S..probatioﬁ system be allowed to retaih a certain
percentage of the fines chlected.by our agency and specifi—
cally earmark those funds for the training and reéources
needed for implementation of the sentencing guidelines.
Certain proposals of the Commiséion{ éuch‘as the home
detentionAconcept', can most apprOpriately be performed

through the use of electronic monitoring equipment, which

' Will require the purchase or lease of expensive hardware

and sthWare. In view of the fact ﬁhat probation officers
are responsible in most cases for the collectién of fines,
we see that it is appropriate for a percént of those funds
to be allocated for the use of the'probation system.

With respect to our,specifié comments and
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Yecommendations, these are primarily concerning the proba-

.tion and post-release supervisien sections of your draft.

While realizing that the Commission has primarily addressed
the categorizing of crime and éssigning numerical sanction

units to them in this draft, the comments regarding probation

-and supervised release leave the reader uncertain as to

the Commission's expectations as to what are the pnrposes

and philosophy of both probation and post-release supernision.
This uncertainty lends itself to certain perceived problems
in the implementation of the proposed concepts regarding
supervision conditions, methods and manners of formulating
and filing violations, sanctions for violation of probation

and post—release supervision, and other concepts proposed

“in the draft, such as home detention.

As an example, nowhere in Chapter III is the need
for the cooperation with the U.S. Probation Office:by the \
defendant ever mentioned. There needs to be built;into the
process a mechanism for'mitigattng ot aggravating
adjustments provided'for the cooperetion, attitude, and

responsiveness of the defendant with the probation officer.

Otherwise it is not in the defendant's best interest to

cooperate with the officer assigned'to conduet the
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® -\
’ 1 'pre-sentence investigation. The defendant's cOopefation
"' : 2 || can only hurt him or her by ~di‘s'c'losure of such things as
3 :prior record, financial,and emplofment irrégularities, and
4 other damaging information that may result in the aggrava-
5 tion of his scoring. Conversely, without his cooperatioh,
6 .| the job of the U.S. probationAofficer bgcomes much more
7 || aifficult.
8 | 7 We récommend thét cooperation with the U.S.
9 probatién officer be included in Section Part (b), PoSt—v
10 || Offense Conduct. pyrthermore, we recommend that perjured
C 11 | statements to a U.S.P.O. énd attempts to destroy or
12 conceal information or material evidence should be considered
13 an aggravating‘factor and scored appropfiately.
14 With respect to the conversion of sanction units
15 into sentences, we favor a combinétion of Options 1 and 3.
16.: In order for the guiaeline system to work efficiently, in
17? .ouf view, there néeds to be a requirement that the judge
. | 18 || use all the sanctioﬁ units}accumulated by the defendant,
19 ‘incluaing a minimal range required as a term of imprisonment
20 when needed. The balance of the sanction units should then
‘ _ 21 be satisfied with nonimprisonment sanctions such as probation,
22 post—felégSe supervision terms, and.other'apprOpriate
. —
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1 ||considerations.
'. 9 , ,With réSpecf to the -éonditiohs of suéervision,
3 ||we recommend that ceftain vague, unenférceable terms.and
4 descri?tions be either clafified br'avoided. Thé word
5 "prdmptly" in Condition G shoqld be changed to a more specific
6 timgframé, Such as "two days" or "within 72 hours", which
7 we believé is clear and less likely to lead to misunderstandinq

8 || ©r inability to be clearly enforced by the court.

9 ' ' - Additionally, in Condition H, we submit that
10 || "maintain reasonable hours and associate with law-abiding
i* Y persons" is vague and unenforceable. We recommend that the

12 || condition read, "The offender shall not associate with
- 13 individuals with criminal convictiéns unless granted permissioﬂ
14 to do so by the probation officer.“
15 - Furthermore, we recommend that the Commi$sion
16 propose the adoption of wording for the imposition of certain
17 spegial conditions of Supervision -- special conditiqné
18 such as financial di;closure for white-collar criminals,
19 employmént and travel restrictions for the third party
20 risk offender, and conspiratorial éffender, and search
. ' ‘ 91 conditions for the n.ar'cotics tréfficker and v_iolent
| | 22 Offenders.shquld all be worded similarly to.aﬁoid
‘.’>  _ . ,

MILLER REPORTING CO INC.
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misunderstaﬁding and unenforceab_ility.~ We have submitted
writtén sugéestions as to the recommended wording for the
Commission's consideratioﬁ.

The violation of probation and'posﬁ—release
supervision section of the draft is of coﬁcern to us. It

is.speculatéd that the proposed revocation terms for

“violators are_unacceptably low. Our reading of Chapter V

suggests that if an offender is convicted of an A or B
felony, subsequently released to post-release supervision,
and commits a lesser technical violation, revocation will

result in service of a six-month period of additional

incarceration following which there will be no resumption

of the up to three years of supervision.

In essence, the post-release offender can
dispehse with his three-year supervision term by committing
a lesser technical violation which will result in service
of.a six-month term and @o further supervision. We believe

that a number of offenders, in'particularéthe career criminal

and organized crime offender, would prefer to serve the

' six months than3be responsible to a probation officer

for three years. We believe that this highlights a flaw

in the revocation process that needs to be addressed by
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1 the Commission. We futther suggest that this proéess needs‘
. 2' to be more clearly defined and refined to -ensure tﬁat

3 supervision terms are meaningful and provide more control

4 than the historical “paper tiger" image of community

5 supervisioﬁ.

6 In conclusion; we thapk the Commission for allowing
7 tﬁis Association and U;S. probation officers individually
8 to'have input into the formulation of #hese sentencing

9 guidelines; We offer to the Comﬁissioﬁ our continued

10 interest and availability to continue to work closely with
11 you in your task of.clarifying, completing, enlarging and
12 defining the remaining section of the guideline and

13 sentencing structure.

14 ' We remain at your disposal for whatever task
15.' you deem appropriate and in the interest of the Federal

16 probatiqn.system.

17 We thank you for this_opportunity to provide

18 || comment, -and we congratulate you on the outsfanding job

19 that you have done under tﬁe most trying of circumstances.
20 Mr; Chairman, this completes my prepared remarks.

. _ 21 I will be happy to respond to any questions the Commission

929 || may have.
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CHAIRMAN WILKINS: Thank you, Mr. McMahon, not

‘Only for those remarks but for what you have giﬁen us in

the past. -
I might say that in my judgment no group has
given us any more assistance than Probatidn‘officers throughout

the last 12 months of the life of this Commission, and we

‘are going to continue to call upon you individually and

your Association and other probation officers to assist us.

Of course, we recognize that you recognize you

‘have a vested interest in this, because you certainly

wiil.blay a pivotal role in the implemeﬁtatidn of the
guidelines. |
' Questions or comments from my right?
COMMISSIONER BAER: I'd like to commend you'dn

what I thought was a pretty good idea about possibly using

' some of the sanction units or then the term after the
.person leaves prison. My question is, do you sée us
being able to do this under the present law, or will we

|| need to ‘ask Congress for a law change? ' I think the idea

is good in terms of public protection.

MR. McMAHON: T think that it can be done within.

fheléxistihg structure of the law. I,thinkuthat'thé judge
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1 should be required to use all the sanction units that are
. 2 calculated at the ‘time of the sentencing, and if part of
3 those units are used for a term of imprisonment, the balance

4 | could be used for imposing terms of either probatioh or
5 post-release supervision and/or conditions such_as home
6' detention and things of that nature.
7  COMMISSIONER BAER: You'rel saying the judge could

8 || do that under current law?

9 MR. McMAHON: That would be our reading of it.-
10 . COMMISSIONEﬁﬂéAER: It is an area you might want
¢ 11 I to look into further. | |
. | 12 CHAIRMAN WILKINS: Any other comments or

13 || questions?

14. || (Pause.)

15 CHAIRMAN WILKINS: Heafing none,‘thank you again.
TSSZ 16 ” Our next witness, Mr. Wayne Lapierre, is Executi?e

17

Director of the Institute for Legislative Action, representing

18 || the National Rifle Association. We are delighted to have

19 you, Mr. Lapierre.
20 Who is. this with you?
’ o 21 | MR. LAPIERRE: Richard Gardner, with the Deputy

22 || General Counsel, National Rifle Association.
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i. : éHAIRMAN WILKINS: Good. Mr.‘Gardner,4Qe are
2 délighted to have you as well.
3 T : MR.AGARDNER: Thank you.
4 : , - MR. LAPIERRE: Thank you, Mr. Chairman and Members
5 of the Commission.
5  . . We appreciate on. behalf of thé NRA members being
7 given tﬁe opportunity to testify.A More than six months ago,
8 the NRA gave testimony in front{of this Cémmission on the
9 _genefal topic of truth in sentencing as it relates to fife4
10 || arms-related criminal violations. Thét testimony continues
H ;today to represent NRA's policy in this regard.
. 12 o The sentencing guidelines published in the
| 13 Federal Register of October lst represent a common sense
14 :approach to éﬁ”igsue of very real concern to millions of
A15 Americans.
16 || - The National Rifle Association heartily supports
17 Lthe.principleé outlined in the sentencing guidelines which
:18 coﬁld serve the legislatures and coﬁrts of the 50 States
19 il as a model for constructing their own sentencing policy
20 || with relation to firearms misuse and violent crime.
. 21 S There are several facets of the Commission's -
. ‘ 99 PIOpPosed gUidelines I wouid like to single out as being-
®
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specificéily.supported by the National Rifle Aésociatigh.

We applaud the recognition'thé£ proﬁecting thé
public from criminal misuses of firearmsiand other_dangérous
felons is a primary goal of sentencing policy. The NRA-

also supports your treatment of all deadly devices as

a factor in sentence enhancement. Too many such policies

focus solely on firearms, -to the exclusion of all other
dangerous or deadly devices.
The NRA's nearly 3 million members, as well as

60 million other firearms owners, are also happy to learn

_Of the enhancement penalties for theft where the object

stolen is a firearm.

Likewise, we support the sentence enhancement

proposed. by the Commission for receipt of stolen property

.where that property is a firearm.

These two provisions when combined with the
recently-enacted reforms of our Federal firearms laws,; P.L.

99-308, which makes it a Federal felony for any individual,

'not just a licensed dealer, to transfer firearms to a member

of the prohibited categories, we believe should aid law
enforcement in addressing the black market of firearms.i
This activity,study after study by the Justice Department:

has proven, is a major source of criminallv-acquired .
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firearms.

The NRA, however, also believes that some

’clarificatiOn regarding sentencing policy for conduct

relating to fhe Gun Control of 1968 is necessary. Under
Section (k) (221), and wherever the word "rifle" aépears,
we would suggest adding the words, “or'shotgun", for reasons
Of precision.
Also under section (k)(221)(a)(1); we oppose
the Commission assigning fully three times the offense
value unit to a handgun as opposed to a long gun.
| Likewise under (k) (221) (a) (6), we oppose the additi

of an extra three points to the base offense value where

a violation involved a handgun distinguished from a long

gun,

Esséntially, we believe these provisions represent
-- and our members believe —-- a mistaken conception of the
handgun as a crime gun. 1In fact, the onﬁy difference

between a handgun and a long gun is about ten minutes and :

-a hacksaw.

Criminologist James Wright of the University
of Massachusetts at Amherst, Gary Klack of Florida State

University, and other authors of most comprehensive studies

bn
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of fireafﬁs laws and criminal acquisition of firearms have
deplored policies'which might encourage the.subetitution

of long guns for haedguns. These arbitrafy and artificiai
distinctions between types of firearms could lead to.the
following type of seenario: An offender willfully'selle
four handguns te a prohibited person. The total saﬁction
Unjts for that offeﬁse would be 27, resultind in a prison
termzof between 16 ane 22 months. Yet if thet same offender
willfully sells four rifles to a prohibited person{ the totai
sanction units would be 15, for a sentence of four to ten
months in prison. Again, the NRA urges that distinction

be eliminated.

" Finally, the major concern of the NRA relates
to the nature of enhanced penelties for carrying f;rearms
during and in felation to the commission of a crime of
violence for drug trafficking offenses. I£ Was-the inteﬁt
of Cengress when it éassed Public Law 99-308 that these
sentence enhancements be mandatory minimum sentence, not:
subject to probation or parole. If the reported mefhod
for computing time off in the guidelines would in eny‘wey
have the effect of reducing this sentence enhaneemeht‘for

criminal misuse of firearms, the NRA would oppose these:
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provisions in their présent forms.

Nofwithstanding the concerns just stated, we would‘
like tb commgnd.the Commission for its fine work,‘and we
appreciate being given the‘opportuniﬁy_today to comment.

CHAIRMAN WILKINS: Thank you very much.

Mr. Gardner?

MR. GARDNER: I have no additional comments.

CHAIRMAN WILKINS: Fine. Well, we appfeéiate
not only the -- do we have a written subﬁission from you?

MR. LAPIERRE: Yes; you will.

CHATIRMAN WILKINS: Good, good. We appreciate.

not only your submission today, but the support and

assistance your Association has given us in the past..

Are there any comments or questions from any
Commissioner? |

Commissioner Block?

COMMISSIONER BLOCK: I juét had a short questioﬁ
bf clafifibation on the distinction between long guné
andlhandguns. It was my impression that handguns'are somewhat
more concealéble, and in that sense an enhanced éenalty
for their use in the commission of a crime would make

some sense.
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MR. LAPIERRE: Well, we believe any criminal with

five minutes can sit down and make a long gun concealable

also; therefore, there really is no distinction.
COMMISSTONER BLOCK: Thank you.
CHAIRMAN WILKINS: George?
COMMISSIONER MacKINNON: My question goes to the

same point. What you are talking about is a sawed-off

'Shotgun. Well, we can say it's a sawed-off shotgun.

As I recall the Federal statute, that's what it talks

about.

MR. LAPIERRE: Well, we believe the main problem

' is a person misusing any firearm in a crime, so whether

it be a rifle, a shotgun or a handgun, the pfoblem iS.
the peréon misusing that, and that's what the sentenéing
guidelines should focus in on.

COMMISSIONER MacKINNON: Well, how many firearms

offenses or how many crimes committed in part by firearms

- offenses are committed by rifles as opposed to handguns?

MR. LAPIERRE: There are crimes committed with
rifles. The greater percentage would be with.handguns.

COMMISSIONER MacKINNON: By far, by far. And

the reason for that is because they are more adaptable
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to that particular crime, and a rifle is not, beéause’a man
has to conceal his gun. Ordinarilyh whenlhe'is going to commit
a bank robbery or a“lot of others, aﬁdirun around the country
before he gets to a cerﬁain»place, he can't be carryihé
a rifle around on Main Street downtown Without attracting
a lot of attention. -

MR. LAPIERRE: Again we would come back to the
point that it only takes,fi&e minutes to turn a rifle --

COMMISSIONER MacKINNON: Yes, but we are talking
about the commission of crimes. We are not talking about
what you can do with a rifle or what you can do Qith a
shotgun.

Ndw, the English go so far és to say anyfhing

simulating a handgun. Would you go for that? Certainly,

a lot of crimes are committed by simulated firearms --

that is, toy guns that look like firearms or concealed

weapons or the appearance of concealed weapons.

MR. LAPIERRE: Our position is we believe

the distinction should be any firearm used in a violent

crime, and that's what the sentencing guidelines should

focus in on.

COMMISSIONER MacKINNON: I know, but I was asking
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YOu‘about whether it oughelto go fu?ther and deal with
| simulated firearms, or imitation fireerms.

MR. GARDNER: Judge, if I might,_I think we. would
not support that kind of distinction, because of course,
simulated firearms, or the hand in fhe‘pocket, are things
where the potential for danger ebvieusly doesn't exist-
as it does with a real.firearm. And I think that the key
is the potential for danger.

COMMISSIONER MacKINNON: But you can't tell when
you are looking at a Colt 45 whether it is loadea or ﬁot.

It might be unloaded. ‘And of course, the ability to put
~some force on is not there. And certainly, it creates the
appearance, and that is what is the real, vital factor

in the offense.

MR. GARDNER: That would create the offénse, but
if we are talkiné about what kind oﬁ penalty is appropriate,
whether an enhanced penalfy is appropriafe, theideadliness
or actual ability of the instfumentelityAtO'cause injury>
should be a significant factor..

COMMISSIONER MecKINNON: Well, what's the
difference whether you acﬁually create the feef by something

that is capable of doing it; or whether you do it by
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something that isnft capable of doing it,ibut‘has exactly
the same,feaction on the victim? Whaﬁ's the difference?

MR. GARDNER: The difference is if it'is an
imitation firea#m_or the hand in the pocket, you in fact
can't do the damage. And in fact I would suggest that if
you put the same kind of penalty on both, you may tend tqi
encourage the use of actual functioning firearms and not
the other kind of thing, so that the potential for hazqrd
is_goihg to be increased.

COMMISSIONER MacKINNON: Well, I just tell you

that that's the way they do it in England.

MR. GARDNER: Well, they also don't have a Bill

of Rights in England.

CHATRMAN WILKINS: Thank you again very much.r

Did you haVé a comment, Mr. Lapierre?

MR. LAPIERRE: Judge, the only comment is a follow-
up. In termé of firearms in_crime, the real problem from
NRA's point,of view are the repeat offenders who continually
skirt the criminal justice system time and time again, and_
in terms of guns showing up in crime, fﬁé people that are
using them are that class. They are not the normal American

citizens out there. And we believe that is. why these
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'éentencing guidelines that really toughen the penaltyvfor

violent use of a firearm in-a crime would really help cut 

in a crime (inaudible), when that extends to a rifle or

-of these'lawé make that seem to be illegal.

I was scheduled to testify this morning, and because I

 hearing goes on much longer, I would accept one for dinner.

546

Crime out there involving firearms.
COMMISSIONER MacKINNON: Yes, but when you get

down to the mere possession of a firearm, not particularly

to a shotgun, a full-length rifle or a full-length shotgun,
it isn't practical in a lot of communities. People have

them all around their houses all the time, and yet some

CHAIRMAN WILKINS: Thank you.

MR. LAPIERRE: Thank you, Mr. Chairman.

CHAIRMAN WILKINS: Our next witness is the Executiv{
Legal Director for the Washington Legal Foundation, Mr; Paul
D. Kamenar. Mr. Kamenar, we ap?reéiate you letting us call
you out of order, and we are delighted to hear from you.

MR. KAMENAR: Thank you very much, Mr. Chairman.

was running late, I was bumped, . and I understand I misséd

an invitation to lunch. I appreciate that, and if this

But I had better get my two cents in now while I have a

\1%
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chance.

Oﬁr foundation is a national, nonprofit,
public intereét law ana police center wi£h,approximately
200,000 members na;ionwide. We devote a substantial part
of our résources to areas bf criminal justice reform,
judiciallaccountability and crime victims' rights.

As part of our Court Watch Project, wé all too
often see cases where judges both at tﬁe State aﬁd Federal
levei impoéegundue lenient sentences for violent crimes
such as murder, rape, child molestation, and so forth, giving
probation or minimal prison terms. In that regard we applaud
taken by this Commission in these
propbsed guidelines which would increase the length of
incarceratibn periods for most Federal offenses. And we
agree heértily with the reasons for this as stated on
page 7 of the draft, namely, that.the purpose of this is
to provide.just pUniéhment, i.e. retribution, and deterrehce
and protecting the public from future Criminality.

A@Cordingiy, probation should be used only for
the_ﬁost minor nonviolent offenses. In reviewing thesé
draft éuideliens and hearing some of the testimony.this

mornihg regarding what this would do in. terms of restricting
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judges' flexibility, et cetera, I am reminded of a letter

"that_was written by Thomas Jefferson to Enman Pendleton on

August 26 of 1776. Jefferson, as you know, as a member of

the House of Delegates in Virginia, sought faf—reaéhing
legislative refofms. He wés sucqessful in getting passed
his bill for religious fregdom, 5ut he was unsuccessful in.
replacing Virginia's haréhicrimiﬁal code with one that he
considered more in lineAana humaﬁe.

Jefferson describes his.penalogical views to

Pendleton as follows: "The fantastical idea of virtue

~and the public good being a sufficient security to the

state against the commission of crimes, which you say

yod have heard insisted upon me by some, I assure you was
never mine. It was only the sanguiﬁary hue of our penal
laws'whichll meant to object to.

"Punishments, I know are necessary, and I would
provide for them, strict and inflexible, but proportion to
the'qriﬁe. Death might be inflicted for murder and perhaps
for treason, if ydﬁ would take out of the descriptién of

treason all crimes which are not such in nature; rape and

' so forth, punished by castration; all other crimes, by

working on high roads, river galleys, and a certain time
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1 ﬁroportioned to the offense. Laws thus prOportiQnate and

‘ ' | 2 || mild sﬁould never be’ dispensed with. Lef mercy be the

3 || character of the lawgiver, but let the judge be a mere

4 || machine. Tﬁe mercies of the law will be dispensed equally

5 || and impartiaily to every description 6f‘men. Those of the

6 || judge or of the executive power will bezthe eccentric

7 || impulses of whimsical,.capriciOus, désigning man." And

8 || the letter goes on.
9 I guess there is something for everybody in
10 Jefferson's letter here. Capitol punishment, we believe,

/ | 11 is a Constitutional and appropriate punishmént.for certain
12 heinbus‘crimes. On the other hand, castration would certainly
13 || Pe not tolerated in today's society.

14 : To the extent that the guidelines would transform
15 judges into "mere machines" or, as Judge Hill this mofning

16 said, "a bean-counter", I guess is necessary. to some
17 |'extent to reduce what we see as the ¢apriciousnés§'pf the

18 ,séntencing auﬁhoritieSvthat led Congress to pass this law

19 || in the first place.

- 20 As a footnote, I would note that Jefferson did:
‘- : 2]l || not include incarceration as one of his s‘uggést’éd forms
22 |l of punishment. "Working on river galleys", as set forth,

MILLER REPORTING CO.. INC.
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can be referred to today, I guess, as community service.

1
, 0 At this point I would like to address those
' 5 ‘areas of the draft which. are of particqlar concern to our
. Foundation. First of all, with respect to capitol punishmentfz
5 as you know, certain Federal crimes do provide for that -
6 espion;ge, homicide, aircraft hijacking and so forth. On

7 bPage 21 of your report, sectidn (a) (211), expressly and

properly refers to the availability of the death penalty.

8
9 for homicide . level one. prever, the Commission has nqti
10 developed any guidelines on this sentence and when it
‘. [ should be imposed. We think that the Commission has the
. 12. authority to dd so and uz':ge the Commission to do so under
, i3 section 944 (a) (1), (a)(z), and (b). In (a)(l), cOngre§s 
1 'ma@dated that the Commission's duty is to promulgate
15 guidelines in détermining the sentence to be.imposed in
16 ' a'qriminal case, including probation, fine and-incarcera-
. _ 17 tion, including.but not limited to. I would submit that
18 Vthe déath penalty can also have your ‘guidelines formed

9 || as Well. There gré those who think that the Federal death

20 penalty is. unconstitutional uhder Furman versus Georgia.

._. 7 91 Hox&ever, in that case, the Supreme Colirt has never touched
99 or said one word about the Federal death.penalty sentgncing

MILLER REPORTING CO;. INC.
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Washington, D.C. 20002
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laws, and indeed the first Federal judge to address this

~issue in 1984 issued an opinion- saying that the Federal

death pénalty law for espionage can be applied, and we
filed a brief in all the Walker spy cases which I‘ﬁill sﬁbmit
as an éxhibit, arguing why the death penalty is Constitutional
;However, this Commission is not in a role to
determine the Constitutionality of the law, but i'would
suggest thét if you do not include capitol punishment in
your'guideiines, that you make some kind of a preface indicati
that the Commission's failure to do so does not in any way
indicate that capitol punishment is inappropriate for ahy
crime that does allow for capitol punishment or otherwise
take a view one way or the other on tﬁat.
‘Turning to the standard of proof on pages 8 and
9, this was of some subject to the hearings thié morning

about McMillan versus Pennsylvania, whether you should have

' the preponderance of the evidence standard.

‘We don't think that you should have tha£ standard. .
I don't think it is required. .I:réad briefly the McMillan
versus Pennsylvania cése. I agree with Judge Oberdorfer
that thét dealt with State law and is not applicabie at

the .Federal level. 'Thé difference there, and I think Judge

3
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,MacKinnoh brought this out as well, or at least raised

this issue, andAI'd_like to perhaps clarify it if I can,

‘ the difference is McMillan dealt with the statute, saying

there was a preponderance of evidence needed for this crime
of whether you éarried a weapon as an incident that could
bé used by the sentencing authority as opposed to an el-
ement of the crime. And all the éourt said in McMillan
was that Pennsylvania can do that. If they wént to havé
a preponderance of the evidence standard, fine. They
didn't say you even had to have that. ﬁut the petitioner
in McMillan was saying, "No; we need a higher level, - -clear
and convincing."

The court said, "No, you don't need that." That
was the-holding-

It didn't éay that everything else

needed a preponderance of the evidence. 1In fact, it focused

~on due process applying to the fact of conviction, not on

the sentencing authority. And‘it'was careful to point out
in the Speck case, and I'll read from McMillan, where the
court said in Speck, "The conviction of a sexual offense

otherwise carrying a maximum peﬁalty of ten years exposed

the defendant to an indefinite term to and. including life

imprisonment.for.pOSt—trial findings of other offense
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characteristics," et cetera. And there the Supreme

Court said, "Wait a minute. We need some due process

there, confrontation and cross-examination."

But in all these caées YQu are all dealing with,
you are never going above the maximum level providedlby
Congress, and that is all you areldoingiis as an égency of |

the judicial government is to give guidelines to the

'judges as to what range, in this already permissable

level of sentencing, you can impose.

Therefore, I think the due process does not
require ?he prep0nderanée of the evidence standard. I
think it would just cause needless litigation that would
get this Commission bogged down in getting thesé guidelines
enacted, and I would heartily recommend that they be
eliminated.

The modified rule of sentencing, we generélly
support. We have some problem with some of those examples
ﬁhat were given. For example, you gave ihé h?pofhepicél
on page 16 that a cocaine distributor who had-'a shotgun
in his apartment, that you can't use that'shétgﬁn. >We think

that a sentencing judge could consider the shotgun as

related to the offehse. "Most drug dealers possess‘illéga;
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different if the offense was, say, check forgery, but we

do not think it-is a big difference whether the cocaine

~apartment. So I think the sentenéing authority of the judge

aWe'think that just because there was no necessarily legal

‘himself. I mean, you stated that if he was conspiring with

~consider it, but if he conspired with himself, so to speak,

554

weapons to protect their illegal business from other

drﬁg dealérs or dissatisfied‘customers; It would be

distributor was busted in his apartment where the gun

was located, or on the front sidewalk in front of his.

should be kept broad in terms of what"can be considered.

A few other minor points;real quickly; .The multiple
crimes, in terms of multiple rapes, multiple bank robberies,
we think that the sentencing authority can considervall

of those even though they were not all charged and convicted.

connection between each one, the criminal should not benefit"

from the fact that he is engaged in a crime spree by
another then, yes, it is okay to add them up and we can

then he gets a break, and we don't think he should.
With respect to the issue of drugs, we think that
the Commission cannot go far enough in this area in terms

of éssigning~high offense.values{ I am not sure whether -
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the Commission addressed, besides cocain, the issue of
crack. I think the Parole Commission has rule-making
Proceedings on this, and I think’it might beAhelpful to look
atiwhat they are doing in tefms of what offense values to
assign to the distribution of crack.

Finally, in terms of child offenses, we were very
surprisgd_to see that on page 30, Criminal sexual conduct
with a minor) the base offense is only 12 offense unifs -

I thought that was a typographical error -- which means a
child rapist may be given probatioﬁ or up to zero to
six months for —-

CHAIRMAﬁWWILKINS: What page i; that?

MR. KAMENAR: On page 30. "Criminai sexual -
conduct with a minor. If the offender committed criminal
sexual conduct with a minor absent circumstances of any
forced or:coercion, the base offense value is l2."-

Most child rapists don't realiy use kinds oflr

fo:ce or coercion; they lure their innocent victims to

that crime.

CHAIRMAN WILKINS: No, no, wait a minute. This
is dealing with a specific Federal statute that is usually

referred to as "statutory rape". This is where you've
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got consenting individuals. It oniy has a maximum, I
think, of one year, statutory maximﬁm penalty.
MR. KAMENAR: Okay. I still think that that

level is still too low. Statutory rape, 12 years old,

I don't know whether you could consent --

bOMMISSIONER-MacKiNNON: You can't go any higher.
TheAstatute-liﬁits it to a vyear.

¢HAIRMAN WILKINS: You see, if the victim is
under age 12 —= | |

| MR. KAMENAR: Then, under your guidelihes,
you could take six off of that and therefore -- can théy
be put on probation?

CHAIRMAN WILKINS: Yes.

MR. KAMENAR: Okay. Our position is there
should be minimum jail time for rapihg a child. I am-
sorry. |

CHAIRMAN WILKINS: Yes, but this is not raping
a child. This is:statutory rape -- a 17 year-old boy
and a 15 year-old girl --

MR. KAMENAR: No, no. You've got "12 years

o14a-.

CHAIRMAN WILKINS: No, no. If the child is
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ander 12 —-

MR. KAMENAR; .Qnder 12, but if they are 12
and one day. We are not talking about 17 and 18 year-
olds fooling around inrthefbackseat of a car.

CHAIRMAN WILKINS: All the State statutes do
this. This is not rape in the traditiqnal sense.

| MR. KAMENAR: Fine. We .disagree. Let's mové
on. |

I think that it is also outrageous that in
terms of force and violence being used that you just refer
simply back to (a) (222) and (a) (225), under their cross-
references, where you say, "If the Victim has suffered
Pﬁysical injury, add the appropriate offense value.“ We
think that with respect to raping children -- and this
includes people under 12, because that's where that kicks
in-—— if a man rapes a  three 6r four year—old‘baby,
and there is physical violence, ob%iously, that it sﬁould
not just simply go back to what the adult things are,
but I think you should double the amount that is used
for when children are involved. |

My goodness, we treat juveniles differently

.when they are criminals in our juvenile justice system;
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shouldn't we treat them differently when they are victims
of these heinous crimes?
CHAIRMAN WILKINS: We should; we should do

that. The guidelines do that. But you have got to factor

in some other things, like the vulnerable victim statute —-

MR. KAMENAR: No. It says here, under (b) (1),
“If‘the'vicﬁim suffered physical injury, add £he abpropriate
offense valué from (a) (222)-(a) (225)," which is aséault
and battery; k

COMMISSIONER BREQER: What section are you
looking at? |

A@B. KAMENAR: I'm looking on page 30, section
(a) (233) -- |

COMMISSIONER BREYER: I think that you understand
that the offénse that (a) (233) is talking about is where,
withéut ény force; deception or‘violencé, a mah and a
Woman make love, both wanting to do it. Now, ﬁhat's an
offenée.under a statute if in fact one of the patties'
is young enough for it to qualify as statutory rape.

Now, the;g_aren't.many péople, I think, where
the two parties involved are reasonably old;'i.e., more

than adolescents, there aren't maﬁy people who would say
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that those pebple should go to jail for long periods of -
time. Now, maybe your Foundation thinks that. If they
do think that, I think it's no?el. I mean, there may

be people who think that. I am.not saying -- it is not

idiotic to think that. I just haven't come across it.

MR. KAMENAR: Okay, but look at (a)(l),:Jgdgé.
It says if the victim was under age 12.

COMMISSIONER BREYER: Now you have serious
problems when they get quite young, because they ﬁay
be pre-adolscent --

MR. KAMENAR: And théy may be babies, and there
is a lot of that going on.

| COMMISSIONER BREYER: Right, right, right.

But remember, still, that we are basically focusing on
aicase in which there is no force,-Violence or decéﬁtion.
Now, as soon as you get to a young pefson even in that
situation, these guidelines are_pretty tough, becauée
€Ven in that situation'they‘say five years in jail,
you see, where you get to the chiid.whd is pre—adolesceﬁt;

But I want to be sure that you are focusing

on what we are talking about. ©Now, if you think that

‘that five years in jail is too little -=- I don't think

-~
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you could actually impose it if the prosecutor prosecutes
under the statute that we are talking about because of

the one-year maximum. But I mean, we are now talking"

in sort of an ideal world. I just want to be certain

that we are talking about the same thing. Now, what

preciéely do you think is wrong here?

MR. KAMENAR: I think if the ﬁaximum is one
Year, obviously you can't éive more than one year.

COMMISSIONER BREYER: Right.

MR. KAMENAR: I agree with you there. I was
under the assumption that there was another law other

than statutory rape whereby if a young child of four,

five or six years old is fofcibly raped by an adultu-fw_

COMMISSIONER BREYER: Okay. That's a differenf
section. My goodness, you are ébsolutely right.

'MR. KAMENAR: That's a different section.

CHAIRMAN WILKINS: Oh, yes.

:COMMISSIONER BREYER: Yes, that's a different
séctioﬁ, |

Mg. KAMENAR: Okay. Nevertheless, I would
étill say that whatever cross-references you.do have --

do you'have it enhanced for if the victim is a minor?
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COMMISSIONER BREYER: WeAsurevdo. Look at
(4) (232) and (231),,and'even in the one you were talking
ébgut -

MR. KAMENAR: Well, okay, then I misspoke.
I want to make clea# that if the victim is a minorJAthat
it is doubled or whatever;

.COMMISSIONER BREYER:: - Oh; it's a lot.

CHAIRMAN WILKINS: AndAI might add-the-Congréss
has recently ﬁassed'a statuté dealing with this area,

and of course, we are using that as a model for the new

draft. It changes some of this, but it still makes a

distinction.
‘ MR. KAMENAR: Okay. In my prior testimony
before the Commission, I think I gave an example of a

Federal judge where children were molested on a military

base, and the judge gave the man probation and he was

allowed to be back in the community. The parents were

very upset_abOut.tth, and I was just afraid thét under
these guidelines, he wouldn't see any jJail time.

Finally, I would just like to say with respect
to. the issue of fines, we recommend that in éach and every

case, whether theére .is probation or not, that the judge
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impose a fine to constitute either festitution and/or
court coéts, Even if the ciiminal does not haVe much money,
a fixed amount should ge set, and a percentage should
be ordered to be paid to £he victim and/or the court.

The statute, I realize, says that impriSOnment
Cannot be used as a form of rehabilitation, However,
it is our view that the payment of a fine of restitution
is a form of rehabilitation and serves thatjsalutory
purpose bécauSe, gven by paying a fine, the criminal has
a sense or acknowledgment that he is responsible for the
damage caused to his victim. And even-if it is only ten
dollars a month, the fact that out of his money he is
being paid in the jail prison system for prison industries,

\ ,

et cetera, that he is using'to buy his cigarettes, records,
and what-have-you, that he knowsAa éertéin pe?ééntage
of that has to go fo the victim or the court.

i think it ié just a matteréof'principle that.
in each and evefy cése, a fine must be imposed in some
form or another.

Thank you very much.

:CHAiRMAN‘WILKINSi 'Good. Thank~yoﬁ very much.

‘Any questions or comments? -
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(Pause.)
- CHAIRMAN WILKINS: Thank you again.
Pete Shields is Chairman df Handgun Control,

Incorporated. Mr. Shieids, we are delightedwto have you

~with us today.

MR, SHIELDS: Thank you, Mr.'Chairmén, members

of the Commission.
% I am Pleaéed to testify before you on behalf

Of Handgun Control, a public citizen organization With
one million ﬁeﬁﬁéfé and supporters, working to promote
legislation to curtail gun violence.

Besides speaking for Handgun Control, I also
speak to you today as a victim of violent crime, as a
father of a young man who senselessly lost his life té
a handgun violence.. Thus I am.pérticularly and personally
éoncerned with the proposals of the Sentencing Commission
as they reiate to firearms.

| ' I would first like to commend you for the out—

standing Jjob you are doing in reaching out to the public

for comments. I especially appreciate the effort you
have mage to keep Handgun Control informedbof your

progréss, and I am delighted to have the opportunity to

- .
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tesﬁify today.

Federai‘criminal law intersects with firearm
laws in two respécts -- first and most importantly, the
Federal government through the Gun Control Act of 1968
and the Federal Firearms Act of 1934, regulates commerce
in fifearms and Othef destructive devices. The important
inteﬁrelation of this regulatory function and violent
Crime in America is apparent from statistics provided
by thé Treasury Depratment's Bureau of Alcohol, Tobacco
and Firearms.

in 1985, of the 3,137 defendants arrested by

ATF for violating Federal firearms laws, 65.2 percent

were narcotics dealers or users, 54 percent had prior
felony records, 29 percent had a history of violence,

1g pércent were domestic or interﬁational gun traffickers,
11 percent were iliegal manufacturers or convertefs of

machine guns, and over 10 percent were organized crime

| Members.

"In short, defendants charged with violating
Federal firearms laws are not, quote, "law-abiding citizens
snagged in the net of red tape." Violators of these laws

are dangerous criminals whose firearms violations expose
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thousaﬁds ofAAmericans to further violence.

| The preliminary guidélines procedure for caléulétinc
sentences for Violatioﬁs of these crucial Federal laws
Wisely distinguishes among firearms, reCOQnizing that -
handguns becauSe of their concealability pose a greater
th:eateto live than do long guns and that auﬁomatic.weapons
afé more dangefous £han conventional‘firearms, And of
COurse, this sectién aléo recognizeszthe danger df those
sawed-off guns that were referred to shortly before.

However, Handgun Control respectfully urges

‘that the Commission reconsider the offense values it has

preliminary assigned for violation of the Gun Control
Act and the National Firearms Act.
i , Based on our understanding of the preliminary

draft, we believe that the offense values assigned for

violations of Federél firearms laws would result in

sentences that were;too lenient if tﬁe violators' violations
Qerébviewed in terms of their potentﬁal for further injury.
Of, stated_somewhat differently, Federal firearmé violations
often conséitute the first'cruciél link in a chain of
vioient criminal activity, and thus, penalties of those

ViOlations should be substantial.
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Consider, for example, the sentences that'woﬁid
be imposed under the guidelines for the followiné hypotheti-
cal crimes. Firét, an individual illegal manufacturers
two machine guns and delivers tﬁose‘machine guns to an
individual whom he knows has'previously served time for

drug trafficking- If convicted, the machine gun manu- .

facturer would be guntenced to two or two and a half years.

A second example. .An individual who purchases

'a dozen Saturday night specials, the gun most frequently

used in violent crime, in a State where purchase laws

are lax, and who then sold those handguns, no questioﬁs

~asked, on the streets of New York City, would face a

‘sentence of 10 to 16 months.

Considering the high potential for further
violence, injury or death set:.in motion by these crimes,
we think the draft guidelines are far too lenient.

Handgun Control's specific legislative agenda

“has always included the passage of mandatbry‘sentences

for those who use handguns or other firearms to commit
a crime. We were pleased that Congress chose to establish
mandatory sentences for armed, violent Federal felons

in 1984 and for armed drug offenders in 1986.
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It is not clear, however, from our;reView of
the guidelines, which offenses the Commissién COnsiderS-
crimes of violenée for énhancing sentencing. For example,
Homicide I and II would obviously qualify. -Does this
list of crimes of violence, though, inclﬁde-other levels
of homicide -- burglary, abduction, or uhlanul restraint?

To the extent that-these‘crimes are not crimes:
of Violence, we st;ongly urge that the sentences for
those and other crimes against persons and property be
enhanced if the offendef is armed with a gun.

Speéifically, rather than focusing primarily
On the outcome, we believe that your ingquiry should also
focus on the potential risk of injury. In other words
an armed burglaf who steals $100 is more daﬁgerous than
an unarmed burglar who steals‘$10;000 and should be
sentenced accordingly.

Similarly, an individual whovuses.a gun in
an unsuccessful abduction may be moré dange;ous than an
unafmed criminal who éommits a supcessful abduﬁction.

In addition to these géneral comments, we -
specifically want to draw your attention to the following

provisions. FirSt,rwreckless_and negligent homicide.
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Here, our first concern involves relative weight given

to the use of a firearm. The guidelines assign a base

value of 30 for homicide caused by the defendant's wreckless

conduct and a base value of 12 for homicide caused by"

defendant's negligent conduct. 1In the case of wreckless

.conduct, the base value increases by 12 if the defendant

uses a weapon and by 6 in the case of negligent behavior.
Ironically; however,’the Wreckless of hegligent

usé of a firearm in coﬂnection with homicide is only ﬁalf

as costly in sentencing terms as is being under the influencé

of any intoxicating substance. Being intoxicated .adds

v24 to 12 offense units for wreckless and negligent homicide.

I respectfully urge the Commission £o reconsider
this ratio.

I also note. that the guidelines do not distinguish;‘
between the use of firearms versus other weapons. Because
a g?n has such a high:propensity for inflicting serious
injur& or death when psed'negligently_or wrecklessly,
we recommend that the.Commission consider an additional
offénse.value for use of a firearm.

Second, assault. We are assuming that an assault

constitutes a crime of violence and so falls under the
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mandatory penalty provision where the offender is armed.

Accordingly, we were puzzled by the distinction drawn

between threatenihg with a firearm, discharging the firearm,

and causing injury with the firearm. If‘assadlt falls
unaer the mahdatorY‘provisions, these distinctions seem
irrelevant. If as%ault is not considered a crime of violence,
then we are indeedjpuzzled as to wﬁat is.a crime of &iolence.
Third; étolen property.- The 1981 Final Report
of the Attorney Geﬂeral's Task Force on Violent Crime
estimated that between 65,000 and 225,000 handguns are
stolen each year in the United States and that a significant
portion of éuns used in crimes had 5een stolen. We respect-
fully suggest that the Commission reconsider the offense |
totals it giveé togthose who steal and feceive stolen
fireérms.
Fér theft of a firearm, the guidelines would
take the basic theft offense value of 2, add 12 because

a fifearm is ‘involved, and then add enhanced values depending

On the value of the property stolen. If the total value

of property stolen is less. than $1,000, the increased

offense value is 4. This means that an individual stealing

'3018aturday night specials would be looking at a total
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offensé value of 18f This translates into 6 to 12 months
of imprisonment. |
If these 30 guns were received by another for
resale, the recipient offense total would also be 18.
Thus, under the preliminary guidelines, the

individual who arms 30 péople who presumably cannot qualify

for lawful purchase of guns may spend only 6 months in

prison. On the other hand, he has exposéd dozens and
dozens of individuals to serious risk of death or injury.

The lives of tens of thousands of people in this country

' are shattered every year by handgun violence. I know

first-hand the agony and the anguish felt by the victims

of senseless violence, as my son was murdered with a
handéun in 1974.

Enhanced séntences for those who use guns in
crimes is oné of the most important positive steps that

can be taken, and Handgun Control and I personally strbngly

|| support them.

I do hope that the members of the Commission
Carefully review my comments and suggestions and reconsider
the offense Vélues it has preliminarily designed for

violations of the Gun Control Act and the National Firearms
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Act. If done, I bélieﬁe the;e already impreégive guidelines
would be imprdved.

Thank you.

" CHAIRMAN WILKINS: Thank.you very much.

.The first example ybu spoke of where you sgid
the sentence_wodld be two.to two and a half years, ifu“}
the sentence were going to be ;ix #o seven years, does
that sound more in line with what §ou think would be-
appropriate?

MR. SHIELDS: Yes -- I am not a lawyer, and

I am not an expert in the criminal justice field. I

two to two and a half years, in my book, is just far too
low.

CHAIRMAN WILKINS: I have the same problem
that perhaps you are having with this, and I have.to
stop to remind mySelf.that two Years isvreally six
years, threezyears :is really nine geérs. ‘You see, iﬁ
we keep'thinkiné about it in today's world aﬁd then
compare it to-the guideline wqud, because this two to
two and a half years would have to be all served. There

won't be any parole. So that has to be kept in mind.
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MR. SHIELDS: Okay. I think about it all the
time, because the killer of my son is in prison for life,
and I am waiting for that call one of these days where
he has only served eight to ten years, and éomebody is
saying he is coming up for paréle. And I‘waﬁt to go up
there and testify and say keep him there. |

CHAIRMAN WILKINS: I appreciate your .feelings
-oﬁ thaﬁ. I-meant to say tha£ we all need,to.keép thinking
in those terms -- perhéps two and a half years is not
sufficient sentencing; I am not arguing that -- but when
we'look at these éentences, we need to consider the fact

" “hat we are probably viewing them from today's world,
and so we have to multiple by three, you see, in order
to get a real comparison.

But I appreciate very much your views.

MR. SHIELDS: I guess my fundamental point
hére is that we give heavy weight to the potential for
injury when somebody is carrying, using, trafficking in
these deadly handguns, whichlare the primary weapon'of
crimes of violenée in this country.

CHAiRMAN WILKINS: Yes, thank yéu.

Comments or questions?
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Commissioner

ﬁreyef?

.COMMISSIONER BREYER: Yes. I appreciate your
keeping.track‘of this, énd in a Qay, you have put your
finger on a problem that is a little bit more difficult
technically than you may realize. I think some éf the
Qdd results that you get‘come from the fact that when
we lgok to thé sﬁatute; it governs an enormously broad
Yange of different kinds of activities, and it is hard
for us in the guideline to break down a Statute iike

section 922 into all its constituent parts, of which

there may be thousands in there -- you know how long a

statute that is; it is a very long statute -- and then
sort of put separate penalties for each. That is a

problem we are going to have to grapple with, because

if we try to break it down too finely -- in which case,

if we break it down, we can take your guy who sells the

five guns and treat him more harshly than somebody else

who has just made a technical mistake. If we do that,

we are going to run into some  of the problems that the

judges have this morning. If we don't to that, we are
going to have to leave it up to the judges to use their

discretion in aggravating, and we are going to have to
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compromise those two things.

'So I think that your - 1boking at the ﬁext
version and-keeping the cases you have in mind and then
seeing specifically how they would be treated, I think
would be helpful. So I urge you to continue to do that.

| 'MR. SHIELDS: Thank you.

- COMMISSIONER MacKINNON: You ﬁalked»about selling
12 Saturday night specials oﬁ the street as being an
offense. What was thét offense?

MR. SHIELDS: Well, it is an offense. of the

'Federal firearms laws.

COMMISSIONER MacKINNON: What -— registration
or lack of registratign, or what -- just the mere sale?

MR. SHIELDS: Well, no. Across State lines.

COMMISSIONER MacKINNON: He needs to bring
them across State lines and sell them.

;MR. SHIELDS? Tha£'s right, that's right.

CbMMISSIONER MacKINNON: Now, you talked about
asséult. Well, there are th.things; there are assault
aﬂd_batter. Assault is not battery. And you séid asaql£
is a crime of violence. Well, many times, ih many

definitions, it falls short of being a crime of violencé.
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MR. SHIELDS: Eyén if tﬁe person'is carrying
a firearm? |

COMMISSIONER Mac'KINNoﬁ: I say many times under
certain definitiohs, it falls short>of being an actual
crime of violence, just assault.

Now, assaul% is putting some person in threat.

And many times, some courts consider it to be short of

the accomplishment, which would be a battery. But generally,

many statutes talk about assault with a firearm, and more

or less give it the same kind of a sentence as they would

' a crime of violence, although it might not technically

.

ﬁeet the same defiﬁitiop as a crimerof violence.

Now, you talked about the "odd resultéf that
you get in some of these cases. Actually, what you mentioned
was that sdme cases do bring about odd results. Well,
a judge can say under these guidelines and ﬁnder the law --
and we anticipate they will come to the same conclusion
that you do -- that this is 'an "odd resulﬁ", and thereforé,

it justifies an increased penalty, and I am giving it,

‘and that's my reason for imposing this sentence. And

the defendant can appeal, and the Coﬁrt of Appeals would

say,.“We‘ll’throw your case out", and that's the way
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the statute contemplates taking care of "odd results";

they Iet.the jduge-deal'with it. Sso they are not uncorrect—

.able.

MR. SHIELDS: .Well,vI am glad, because some
of them, you know, the negligence --

COMMISSIONER MacKINNON: _Wel}, a lbt of people
here have beéﬁ dealing with these things as thought they

were absolutes. Well, in many respects they'are absolutes.

' But they can be appealed, and they can be increased or

decreased. And if the experience in the Federal system

is anything like it was in Minnesota, you re going to

have a number of appeals when you start out, and you are

' Joing to settle some of*4hese questions. And the judges

are going to write some of these guidelines. And consequent-

ly, we hope more justice will result.
»Thank you.
MR. SHIELDS: Thank you.
- COMMISSIONER ROBINSON_(p;esidiﬁg):‘ Any other
questionS? | | |
(Pausé.)
COMMISSioNER_ROBiNSON: Thank you very much,

Mf.,Shields. We appreciate your coming.
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' Is Scott Wallace here? If you would. come up.

Mr. Wallace is from the NACDL, National Association of

Criminal Defense Lawyers. Alan Ellis, I understand, is

Still sick.

MR. WALLACE: That's right. We appreciate
your Willingness to reschedule to suit him, but he is
still indisposed with a bad case of the flu:

My name is Scott Wallace, and I am Legislative
Direcﬁor of the National Association of Crimiﬁal‘Defense
Lawyers. In view of the léteness of the hour, I will
not try to go over the entire statement of Mf. Ellis,
but let.me just highlight a feﬁ important'points.

I would call your attention particularly to

our expressions of concern about the modified real offense

“sentencing system and the preponderance of the evidence

test that is applied to sentencing determinations.

" The main issue that I would like to highlight

is something that has been discussed a lot in the last

couple of days here, and that's the question of prison
overcrowding and how it should be considered in the
formulation of these guidelines.

We recognize that some members of this Commission
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ha&e'ekpressed reservatiens about giving.prison.capacity

any voice in tﬁe fotmulation of the guidelines. As Mr. -
Trott said‘yesferday, to do so would be to put the cert
before the ho;se. We sincerely understand this reluctance.
In an academic sense, doing Jjustice —- that is, the rightness
an appropriateness of a particular punishment for a

particular crime -- must be absolute and should be. Whatever

our own view of what the just punishment ought to be,

we all would like to see it applied fairly and consistently

without regard to what Mr. Trott referred to as artificial

' limitations on money and prison space.

But we are not now in an academic forum. These
guidelines are going to be administered in the real world,
in a criminal justice system dominated by artificial
limitations, a stingy Congress, and the perpetual
tradition of making do.with inadequate resources.

Indeed, in the forum we are in today, there

is really po point in discussing at all the issue-of

- whether pfison overcrowding must be considered by the

Commission in formulating the guidelines; Congress has
already resolved the issue: It must be considered. And

if the Commission disagrees, its sole recourse is to go.
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well, it is a "given", handed down by Congress to this
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back to Congress with one of two recommendations: One,
that Section 994 (g), the one mandating that the guidelines_
be designgd £o minimize overcrowding, be rebealed; or
two, that $10 billion or whafever it takes be appropriated
to build new Federal prisons.

.BUt unless and until either of these happens,

the Congress' mandate stands and must be followed. We

would simply like to emphasiée‘that it heed not be

followed in an arbitrary, inconsistent or artificial way.

We would encourage the Commission to borrow

'a concept from the recently-enacted Tax Reform Act, the
concept of revenue neutrality -- that is, that you can
dramatically change the law, rewrite national priorities,

get tougher with some people and lighten the burden on

others, all without changing the bottom line -- the amount
of revenue taken in.
There may be disagreement now about the need

to have a neutral bottom line. But it was a "given" in

|| the tax debate handed down from the President and accommodated

by: the entire Congress, and in the sentencing area as

Commission, and it does not belong in this debate to.
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quesﬁion the need for it.

What we are advoqating, then,.is a notion of
incérceration neutrality, that is, that whatever you decide
to do to restructure sentencing‘priorities,'the bottom

line, the Federal prison population relative to prison

capacity, must not increase. 1In fact, since we are

already dealing with a Federal prison overcrowding rate
of some 50 percent, as Mr. Carlson testified yesterday,
the goal should be to decrease it, not: just a little but

to zero percent, the point where population would not

| €XCeed capacity at all. At that point, the Congress'

mandate would clearly be met. Obviouély>built_intp_this_
concept would be foreseeable_annual increaseg in érison
capacity so that the_bqppgm line couid inflate over the
Years in line with reasonable expectations of new Congres—
sibnal appropriations for Federal prison construction,
based on historical appropriations pafterns for the
buildings and facilities abcount of the Federal'prison
system.

In this regard, though, we note that although

Federal prison construction has been on a four-year spending

spree, adding between 1,000 and 2,000 new beds each
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fiscal year from 1984 to:l988} the Department of Justice,
according to its budget submission to the Congress for
fiscal year 1987, plans to build not a single new épace

in the years 1989 through 1991. The plan is to level

off for those threevyéars at a rated capacity of $31,866.

And yet, those same budget materials state that the over-

crowding rate at that time, at the time.they were prepared,
which was 42 percent, was.unacceptably'high and tha£ the
1984 Crime Control Act will further increase the inmate
Pbpulation.

| And yesterday Mr. Carlson testified that the
draft guidelines would.-lead to "a potential dramatic

further increase in the Federal prison population". We

- would urge the Commission to set priorities. We can't

send everybody. to prison. And we can't increase current

Sentence lengths by 225 percent, as Judge Heaney's study

in the 8th Circuit that he explained this morning indicates

would happen uﬁder the proposed guidelines: Choices

~have to be made, priorities asssigned; whom do we most

Want to send to prison? (Obviously, hardcore, repeat,
‘violent offenders. Whom might equally well be punished

by a combinatioh of imprisonment plus some appropriately
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tailored,'nohincarCerative alterhativé? For which offenders
is there the least compelling need forvincarceratidn?
Which could be diverted?

| There is a broad, imaginative and ever-expanding
array of promising alternatives to incarcération out there.
For offenders on the lower rung of the culpability ladder,
whoever you decide they may be, suéh aléernatives must
bé provided;

That concludes my statement.

Thank you.

CHAIRMAN WILKINS: Thank you very much.

Any questions?

Commissioner Block? : R

COMMISSIONER BLOCK: I just want to follow
up on these "promising alternatives". Can you enlighten
me about the “promiSing élternative punishments" that
we might use or might suggest for offenders?

MR. WALLACE: Well, they depend on the specific
offense ianlved, but many of them are OQt there:already:
Fines, restitution, community service;

| COMMISSIONER BLOCK: Would you sayvfor éecurities

violations, antitrust violations, and certain frauds that
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we use only'fineS'and save the prison capacity?
MR. WALLACE: No. The determinations are yours,

of course, to make as to what particular 6ffenses should

-merit solely an alternative or a combination of prison

sentence plus some alternative. In a case like Mr. Boesky,
for example, which was discussed yesterday, a'combination;
might be appropriate, where he might actually be more
hurt by having to.cough up a tremendous amount of money ,
or as much hurt as going to prison for an appropriate
length of -time.

COMMISSTIONER BLOCK:

So you might save the

white-collar criminals

*

Prison capacity by not incarcerating

and in fact using the prison capacity for just street

Crimes?
MR. WALLACE: No, I am not reéommending.a
distinction between white-collar crime and street crime.
COMMISSIONER BLOCK: I am just trying to find
out;where you use these.promising alternatives. People

who commit street crimes don't have a lot of resources

nor can they pay restitution.

o
| 2
MILLER REPORTING CO.. INC.
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MR. WALLACE: Well,

COMMISSIONER BLOCK:

money is only one alternative.

Well, what do you do?
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MR. WALLACE: Well, séy you have'a first offendef,
violent offender, someone Qho has committed .a street
burglary;'who has no money of his own,'a street robbery,
you could structure -- and this has been done in an
infinite number of very imaginative ways -- require him
ta perform qommunity service for a victims' organization,
to becdmé awére of the humanity of the people who he has
violated. '

COMMISSIONER BLdCK: Do you think that is an
adequaté punishment both to show the.seriousness of the
offense and to deter?

Do you think putting théﬁ:in the gﬁideiiﬁes
is a wise public policy? |

MR. WALLACE: I think if you are talking about
first offenders, of course --

COMMISSIONER BLOCK: Well, you wént them to
be 1ast;offenders. It seems to me you are bfeeding career
criminalé.

MR. WALLACE: ‘Our bottom line also is deterrence,
and I think that is a most important --—

COMMISSIONER BLOCK: If you treat first offenders

that way, you are creating career offenders.
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MR. WALLACE: Well, we disagree.

COMMISSIONER BAER: What about the drug users?

In the Federal system, about a third of the new commitments:

are for drug-usérs, and many of those are first_offendérs;
in fact, the biggest ones are sure to be first offenders.
What are you,advécating for those?

'MR. WALLACE: Well, I guess I would like to
respond further in writing. We have several experts on
drug offenses who might be able to help answer that more

specifically than I can. But I will be pleased to respond

with a more detailed answer.

CHAIRMAN WILKINS: Thank you.

Commissionef Négel?

_COMMISSIQNER NAGEL: Yes. The legislation
under which we opérate begins with a statement of four
purposes of sentencing( and dramatically absent from those
purposes is to determine sentences so as to manage prison
Capacity.

One question I have is why you think that was
not included if it‘waé the angresé' intent that we_usé
Sentences as a way to manage capacity.

Furthermore, the legislative history reveals
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that there was an amendment proposed which would have

hadfexisting capacity dictate the sentences, and in fact,

- that amendment was to the best of my recollection overwhelming

rejected ;—‘I think the vote was 93-to-1l. So it was not
that Congress did not consider the policy you are advocaﬁing,
but I believe that it.consideréd it and rejected it.

My question to you is on what basis do you
advise us to act in whatAwould appear to be direct boﬁtra—
diction to the legislation under which we operate?

MR. WALLACE: Well, the four purposes to which

- you refer, as I understand, are the purposes of punishment.

COMMISSIONER NAGEL: No; they are the purposes
of sentencing.
MR. WALLACE: The purposes of sentencing.
COMMISSIONER NAGEL: Right. But what might have
been included is that one purpose of sentencing is to
ménage prison capécity, is to be éssured that no mofe
thén the existing number of persons.are sentenced to
imprisonment suchvtha£ thefe is no additidnél overc;oﬁding,
et*getera. ‘In fact, in éome States, that has been a purpose. .
I think it is quite wéli;known that tha£ was an overall

purposé or an overriding concern.in the Minnesota
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determination of their sentences. And the amendment was
Proposed to Congress that we follow the Minnesota pattern,
and as I say, to the best of my recollection, Congress

Specifically rejected that by .a 93-to-1 vote.

MR. WALLACE: Well, I would suggest.a distinction

between the purposes of sentencing and the purposes of
the sentencing guidelines.

COMMISSIONER NAGEL: Well;_this was specific
to the sentencing guidelines. And how do you reconcile
your advice to us in viéw of the legislative history ana
that specific amendment?

MR. WALLACE: Let me address that amendment,

‘then, first. The amendment was targeted at zeroihg in

on existing capacity. We are not suggesting that the

Federal.prisons shouid noﬁ be bermitted to expand. That

was basically a moratorium on prison éonstruction amendment.
What we are suggesting is not that Congress

should be pﬁecluded from appropriating money for new prison

'spaces. Obviously, that is necessary. We are trying

to foster a recognition that Congress is institutionally
reluctant -- perhaps incapable -- of providing adequate --

COMMISSIONER NAGEL: How do we know that, by
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the wéy; in thé absence of proposing sentences to-them
that.éonform ﬁo the purposes and then letting themjmake
that deciéion independent of our second-guessing that
aheaa of time? Thét's really the question?

MR. WALLACE: Well, the basis for my owh,pe;sonal
thbughts on that is from having worked for four yeérs
in the»Senéte, in part on the Senate Judiciary Committee,
working on prison overcrowding issues and handling repeated

efforts by Republican Senators for whom I worked, to

'provide additional funding for prison construction -- one

yéar, an amendment for $600 million: thé next year, in
the face ofwé.60—to-33 defeat on that amendment, an amendment
for $200 million; the next vyear, anvamendment fof $25
million. We got the $25 million one, but it was like
pulling teeth, and that was in the context of the 1984
Crime Control Act.

COMMISSIONER GAINER: Mr. Wallace, do you think
it might have helped you in that situation if you had
had in Being at that time a sentencing cbmmission éaying
that; as a result of the ldgical application of our guidelines

that we have developed, developed in order to meetithe.

four_Congressionallyfspecified pufposes éf_sentencing,
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we find that an additional 8,500 beds are going to be
necessary in the next three years, and if they are not

provided, unfortunately, we are going to have to dump

~on the streets a Variety of individuals who we think full

well justify incarceration. Would that not have helped
you? Would it not.be somewhat a different situation next

year or the year after that, when there is in being a

commission designed to look at these things and to make

' recommendations to the Congress?

MR. WALLACE: Certainly, the fact that such

@ recommendation comes from an independent bipartisan
commission has historically enhanced almost any proposal

thag has been put to Congress. They love independent

commissions, and they generally treat them with great
deference, especially when they establish them themselves.
The issues, though, remain the same, and just

recently in the last couple of months, and mentioned in

-our statement, in the 1986 Drﬁg Act, there was a lot

of discussion about the increased prison population that

.would result from the stiffer sentences in the drug area.

Republicans and Democrats alike agreed on that fact, and

the House had lengthy discussion of how much money they -
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shoqld add for prison COnstruc£ion. ‘Tﬁgy concluded they
should add $1 billion over the.course 6f'three years to
fund the cénstructiqn of 17 new‘Federal prisons. .The
Senate, faced with Gramm—Rudmén and_budget realities,

Came back and said, "Well, oar proposal is one new prison,

‘@about $90 million." They compromised -- two new prisons,

$98.7 million. That's the reality.
Now, you might be able to get a little bit
more by virtue of the Commission requesting it, but that's

historically the way it has gone, and I think -that is

'what you have to start from.

COMMISSIONER NAGEL: Doesn't that undermine

 your earlier point, which is that we should have prison

capacity drive the determination of sentence proposals;
and if in fact Congress has demonstrated that it is willing

under certain circumstances, why shouldn't be separate

those decisions, that is, do what I think the legislation

expected usé;o do, which is to determine the sentences
according-fo the four mandated purposes, and then if

there is an increased ﬁeed as:a result of an impact étudy,
then you go to Coﬁgress and you make your arguments, and

then they can act as an independent legisléture, which
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was the position being advocated earlier by one of the

witnesses.

What would be the basis fof'arguing that we’
shoﬁld second-guess now, a priori, ahead of time, and.
then let that determine:the sentences?

MR. WALLACE: Well, I don't think anybody can
argue that you have to héve a crystal béll to see what
kind of money is going to be appropriated. And in facﬁ,

the statute doesn't require you to do that. It simply

" says that you should formulate the guidelines so as to
‘minimize the risk that population:shall exceed capacity.

' And they don't even say by how much. Perhaps it could

be argued that that provision contemplates a permissible,
30, 40 percent overcrowding rate. At the time ﬁhat the
proviéion was enacted, federal prison overcrowding stoéd
at 42 percent. Perhaés,it could be argued ﬁhat that is
acceptéble under the lanéuage of the provision, and yéu
have at least that nuch fudge room frém 42 percent down
to zero for you to have a guessiabout what will be
construéted next year.

~ But I think Qne3thing is sure, and that is

that you cannot go above that, significantly above that,




16
17
18
19
20

. g

. .22

' -

7 C Stetr

Washingeon. 12.C. 20002
- (202) 536-6666

592

:certainly, because that doesn't fall under the heading

of minimizing overcrowding. And if you take current

overcrowding rates, and you have a 225 percent increase

in sentence length, I don't see how you re going Eo‘get
below the 42 percent oyercrowding rate.

COMMISSIONER BREYER: Well, you don't:know
what it is going to be, as I don't knowAwhat.it is going
t§ be. I mean, I don't know what the numbérs aré going
to Be, so I doubt that you know what the numbefs are going
to be.

MR. WALLACE: Well, I am just speaking from
geasonablemcertainty. It is sort of like everyoné's gut
feeling about the President's economic program{ increase
defense spending, cut taxes, and logic will telltYOu
although he assures you otherwise that it probably is
not going to produce a reduced deficit. I'm just
trying‘té go on common sense.

COMMISSIONER BREYER: I'm sayingithat you don't

know what the recommendation of the Commission is going

' to be in terms of length, I suppose, because I don't know

what they are going to be. Since I don't know what they

are going to be, I doubt that you know it.
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MR. WALLA&E;%_Oh, certainly.

' COMMISSIONER BREYER: And so there is a lot
of "what if-fing", I think, going on in respect to the
impact on the prisons. That is, Cengress has just passed
a set of laws thet create some new crimes and have mandatqry
sentences for e whole lot of drug crimes, and they have
changed tﬁe iﬁmigration law to impose cfiminal penalties
on empleyers who hire aliens, I take it, so if;this Commission
disappears from the face of the earth tomorrow, I suspeet

that there will nonetheless be additional criminal defendants

- who are convicted of new and different crimes.

So the extent to which whatever we recommend
in a whole variety of areas creates a siQnificant increase
in prison population over and above what will happen in

the future anyway, I think at this point is pretty

speculative.

I agree with you 100 percent, and I think

: everybody does, that this Commission will follow the

statutory instruction that the sentencing guidelines

prescribed under this.chapter shall be formulated to

minimize the likelihood that the Federal prison population

will exceed the capacity of the Federal prisons as
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determined by the Commission. I mean, that's the statement

in the law, and I don't know anyone on the Commission

‘who does not intend to follow the law.

MR. WALLACE: Well, obviously, I am not
anticipating‘what your next version of the guidelines
Will.look like, but my comment is directed éolely at the
érelimin%ry éraft that we have before us.

CdMMISSIONER NAGEL:i I would add jﬁst one further
Ehiné,_and that is when you reconsider this issue, you
may want to separate out the potential impact over the
short-run versus the long run, and that it may be that
you may have a short-run increase, but it may also be
that you may have a short-run increase, but it may also
be that you will have a long-run decrease as a function
of the deterrent effect of the short—run increase. That
is at least possible, and I think should be entertained.

Mﬁ, WALLACE: If in the short run, there is
100 percgnt griSOn overcrowding rate, then in the short
fuﬁ, the courts are going to méndate early releases, and
everYthing that you are trying-to do here will be
fruStrated by that.

CHATIRMAN WILKINS: Judge MacKinnon?
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éOMMISSIONER MacKINNON: fhere are just a couple
of points I wanted to clear up. Fi£st of all; I probably
Ought to comment that roughly, my understandinq is we
have about 44,500 pfisonérs in the federal institutions
at the present time, and the expectation is tﬁat without
any'change-whatSOever, £hat by 1990, 1991, that is going -
to amount to 51,000 prisoners -- apart from what we do,
completely. |

The other maﬁter that I wish to address my
thoughts.td is the Minnespta situation. Now, you heard

a lot of misstatements about what happened in Minnesota

~or what the Minnesota situation is. And I will tell you

- what it is.

The prisén population in Minnesota -today
is substantially what it was years and years and years
ago. It is slightly higher, about 4.47 percent as
opposed to 4.4 four years ago, all thfough the years.
It has remained fairly constant;

Now, all of £his talk about the Act being

limited to prison population, and it has some language

in there, they have one of the most modern and one of

the bést~prisons in America, and the capacity is way -
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underutilized.

As‘a.matter of fact, as you noted when I talked.
to the gentleman from Milwaukee, he reflected the faét,
which I knew, that.Minnesqta is preséntly_taking Wisconsin
‘prisoners in order to f£ill up the brison. They hvae got
to go outside to get prisdnerg to fill-up the prison.

So it has not had any impact on prisonjéapacity to thaf
extent.

Now, I know you didn't make any statement about
that, but I just wanted to get that on the record at the
‘close at this particular time.

CHAIRMAN WILKINS: We appreciate yoﬁr attendance,
and we also appreciate‘the work or -your organization which
has been working with us over the past year, and we are
sure we will.continue to have a working relationship with
Defense Attorneys.

MR. WALLACE: Thank you very much. We certainly
‘appreciate your receptivity and your i;ferest in hearinq
us. It is very ﬁﬁch appreéiated. |

CHAIRMAN WILKINS: ;Thank you;

In keeping with the policy of the Commission

during these regional hearings, we invite anyone who -
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has comments to come forward and address the Commission:

on any related subjects dealing with the guidelines or

policies of the Commission.

Mr. Santorelli?

I was going to recognize you. Mr. Saﬁforelli
is in private practice now, as I understand it,vahd was
formerly the Adﬁinistrator of LEAA.

MR. SANTORELLI: Yes, and I as too youhg when
I held.the job. As I think back now, I would havé done
some thihgs differently.

Thank you, Mr. Chairman, for permitting me

to share a few moments of your time, especially at this

late hour. I am particularly pleased to renew some

relationships with some members of this Commission who
are old colleagues, and I am particularly delighted to
see that you have Ron Gainer on this Commission, whose
life I shared and whose job I shared at a previous time
in my life when we were shoulder-to-shoulder on these

same issues, and I have a tremendous impression of deja

Vu, and I hope that you will represent some of those same

views in-house as I will try in the next few minutes.

I am also pleased to see Judge MacKinnon here,
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whose viéws_I haQe léng admired when I was a lowly
assistant U.S. a££orney, 212 years ago;.I think, Judge.
Again, thank you.

I represent no one in an organizational sense,
althQuqh I am a council membgr of the ABA's Section dn
Criminal Justice and have had a hand in writing the fiews

that you heard earlier I think, today, from John Greacen.

So I will make no attempt to engage in what I will call

"technical analysis" of this proposal..

I have to commend this Commission for its
labors and its patience on hearing'many witnesses, some
of whom I did not have the pleasure of hearing and will
probably repeat, and if I am redundant, excuse me.

I am here out of a personal passion to share
wifh this Commission some views that might go unﬁéticéd
because I and Ron Gainer tread some of these same paths
before.

Commissions are sort of a way out of a thorny

- problem for government when it doesn't have a clear idea’

of what it wants to do, and also when it wants to delegate
some of its difficult responsibilities. 1In a sense, you

are.an arm of the Congress, to findAfacts for it and
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té report back to it.

I would urge you from the outset, as a veteran
of the o0ld Brown Commisison,lreform-of the Federal criminal
law, and S.l that followed it, and the efforts to reform

the criminal law in an unpopular time when many vested -

interests were involved, particularly lawyers who had

|{|well-developed notions of what jurisprudence should mean

and what the terms of the criminal statutes should mean,
and judges who had vested interests in their interpretations,
and it all failed, even though it was a gobd idea.

This also sounds like a good idea, but it is

truly a thorny fhiéket, because from my own personal

perspective, I think you have been given a job to do

which does not address the problem that gave rise to the
frustrations that created this effort at dealing with

a thing called "certainty of sentencing" or "certainty
of punishmentg. .

I think from 'my own ?iewAthat this Commission
and the ' rather complex, narrow, and perhaps too directive
statuﬁe that you héve gotten, is a result of what the
Congress too often does. It is reactionary to a problem

that is intractable.
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criminal justice system

I have spent 22 years of my 1ife-—— far shorter

than some of you on this Commission -- in the criminal

’

justice field, half of it from the prosecution and reform

.side -- I was once a prosecutor before I got to LEAA,

and I was once Ron Gainer before I got to LEAA —- and

for the last 11 years, I have been in private practice,

seeing the other side of this process .and seeing how
it actually works .

The tﬁeory of equality orrnondisparity in
sentencing is a dangerous theory, in my opinion, in a
whose fundamental values are
individual justice, the application.of individual and
tailored respOnses; Once we allow ourselves to think of

the criminal justice system as a monolithic, inexorable,

'mechanistic, functioning, computer-model-based methodology

of handling wrongdoers, we are in great danger.
The Congress is careless, in my judgment, after
these 22 years of'respénding'to the problem of crime,

because it doesn't know what to do. It passes statutes

in the face of fundamental underlying problems. It

makes more criminal laws, it Creates more prosecutors,--

More criminal:laws than the country needs, in my opinion,
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giving rise to more lawyefs:than are needed. in my opinion,
and not ehough places to put persons convicted of crime.

In a sense, it is not quite a copout, but it
is cloée to that. And I don't want ybu to feel sd squeezed
and restrained by the statute.to rélieve a pressure that
is not being relieved. 1In a éense, I see this Commission's.
function as an expressioh éf.the f¥ustfétion that there
is not enough certainty in apprehensioﬁ and conviction.
It is not enough certainty.in sentencing, and in a sense;
that'is‘sort of a misleading function to have to perform,

becadse it takes people off the hook of where the uncertainty

'comes about in crime, recidivism, and the likelihood of

the creation of crime}
You are dealing only with that minimal fraction,
that tiny fraction at the end of the pipeline that the

System has caught. Yes, it is true -- recidivism at that

'point can be prevented by longer sentences, but such

a fractional kind of dealing with‘the ;rbblem. And I
don't want us to take oursélves off the hook as a system;
saying this is some kind 6f a;solution of panacea.

I know this is a big mOuthfui, and perhabs

it is something that the Commission doesn't need to hear
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‘'in public, but I am constrained to say it, becausé I sit

here and ' I watch the reinvention of the wheel. I watch

the Congress -- for whom I worked once as counsel to the
Judiéiary Committees of both the House and Senéte -- struggle
with.a problem and try to find mechanisms thét are not

really fundamentally responsiye to the problem.

If you feel the courage, after having heard

much testimony, perhaps not to take on the burden yourselves, -

of your own opinion, but to say that reflected in the
testimony you have heard over and over again, as that
this concept of uniformity in.sentencing and trying to
follow the excessive guidelines, in my opinion, that the
Statute puts out torygou, mahy witnesses felt that this
was not a significant answer. And if you feei courageous
enough to ask for furthef guidance in a revisioﬁ of the

statute, or to make recommendations beyond or in a direction

~ other than the statute, I would encourage you to do so.

I find that there are not enough voices in

our country willing to deal honestly and fundamentally

"with some of the isuses that we see. Instead we tinker

with the system.

I am not here to give you a personal analysis .
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of your statutory proposal. It is in my judgment something

You feel constrained to develop within the statute. I °

am troubled by it because it seems to be heading towards

a mechanism, semi-computer profile way of dealing with

human conduct, and I am disturbed by that. I don't want
us fo go in that direction.

Why aﬁ I distufbed by that? I have been.
participating in a previous system, and lét me tell you
how it turned out. And this_cbmes-as no surprise to Com-

Missjioner Baer, with whom I have shared my Vviews personally,

;and I hold him in no respect responsible for this, except

it 1s an inexorable natural result of bureaucracies. I

worked on, and Ron Gainer with me, a long time ago in
1970 and 1971, al think called guidelines for the Parole
Board, next Parole Commission. And they were meant by

us to be guigelines. And we were, in good-hearted, normal,

human, cornfed boys' view,.that'this would be interpreted

by ‘the Parole Board and Commission and Commissioners in
the'lighg in which it was written, and we put in the lahguage
that these were merelyvguidelines, that they were not
preéumptions, and they_were not to be inexorably followed,

and that they were in fact just guidelines, and that we
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éxpected plenty of times in which they would not be
i . .

applicable, because there is an individual, humanistic

function to be performed by the Parole Commission -- judgments

made, intelligently as men can, on the conduct of men,

based on efforts to evaluate them, yes, the most imperfect
of sciences, put the most perfect of our huﬁan endeavo:
in this country, and that is not to havé>maéhines run
£he criminal justice system. |

But what has happenéd? I have seen the
results of our well-intentioned efforts. I have practiced
before, in effect,-the Parole Commission ——vnot'the Commission|
itself, but its hearing examiners -- in representing
individual defendants who are-entitled to some human

consideration after having been convicted and evaluated

‘and incarcerated and spent time. And what do I find?

I hate to teli you. The guidelines have become either
@ machine, relied upon by the lézy -- I do not with to
impute that to ény Oone person on the Parole Commission
s£éff, now —— or the fearful, of the unwilling to take
riské or make judgments.

Hearihg officeré say to me, "Ybu may have

made a persuasive case, Mr. Santorelli," or, "Yes, these
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may bé_prdper considerations -- but I don't think my regional
| .

commissioner or director is going to approve them, because

there is no willingness to, or there is a presumption

against" -- or a bunch of weasel.Words which all come

~out to the same thing: they hide behind the guidelines

as the easy way out.

We all know from our government service there

is damned little reward for sticking your neck out. There

is very 1little reward in the system for being courgeous

or deviant or making judgments; there is a great reward

" for making no waves and following the rules. And we are

rule-oriented as a society -- regulation, rule, guideline,

et cetera.

I have seen the mountain. Our efforts to do

"guidelines have produced a fractional result in the Parole

Commission. Only a few cases are decided outside of the

guidelines -- certainly, not what we intended when we

' began this process.

Now, I take these moments of your time from
my own personal passion to share with you what happens
to guidelines. And the more precise and the more complex

and the more categorical guidelines are, the more they




10

11

13

14

15
16
17
18
19
20

® =2

22

MILLER REPORTING CO.. INC.

" 507-C Street, NI
Washington. D.C. 2000
{202) 546:66606

606

dare relied upon.

I long for a syétem ih which judges are given-
the functién that I think we hope judges were éreéted
to give, and that is to make judgments and not be restricted
by, hemmed in by, too much pontification from on-high —-
and that is not this Commission,:but it is the Congress
which likes to make rules and laws, and you are merély
their instrument.

If you can look into the future as to how these
guideliens might be applied, I would ask you as part of

your function to do that. I am troubled by what guidelines

become.

I have one ﬁbre thought, and in my moment of
emotion -- you will have to forgive an Italian-American
for having emotions -- I would like to consult my notes

for a second.

(Pause.)

I recognize that there is a desire in our system
to be certain that some crimes or all crimes are punished
by something predictable called incérceration. But we

all know in ourvhearts.that very little rehabilitation

or non-recidivism is inculcated by a period of time in
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1 jail. So we look at the prison as a3placerto hold people,
{ 9 || perhaps to prevent for sure their recidivism. Féir enough.
3 || But is that something that shouid be the subject of a
4 méchanicél formula, or is that something that we shéuld
5 cdntinue to rély on the best of human instincts to make
6 | judgments about? I for one think so. I do not believe‘
7 || that in many cases, many criminal cases ;— first §f all,
8 ||z belieﬁé our system to over-criminalize human conduct -
9 || but in many crimina; cases, that an extended period of
10 || time in jail serves any gseful purpose.
, 11 And I have always preferred, from my own experience
. _ 12 in this system, a rational parole system. I recognize
13 || that the Congresé has some doubts about that, considering
14 || its statutory enactment of terminating tﬁe exisfence of
15 || a Parole Commission, and I think that is wrong. I think
- 16 that is a wrong direction for our criminal justice system.
17 : I don't know whether you share that view. I
18§ {|don't know what other witnesses have had to say about
19 || it. But:I believe that a combiﬁation of tailored sentences,
20 [fwith some incarceration and extensive periods of supervised
.. o 21 r_elease, is a more not only humane, but likely E_o be
,22 realistic. It is unrealistic to think that we can put
':‘l' . —
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all of the ériminalé that are convicted in jail for lohé
enough to prevent tﬁeir recidivism. It is juSt theory :
in the face df experience.
| Now, I know those are a lot of words. They

are not all as organized és a written presentation might
have been, but frankly, a written presentation would bofe
me if I were sitting on the other side éfrthat bench.

I.just wanted you to have those few views.
I certainly come to you from no high chair of government
officialdom or a small chair of representation of an
organization. They are strictly 22 years of experience
in this.town, in this system, in this Federal éovernment.

And thank you.very much for letting me be
this expostulative.

CHAIRMAN WILKINS; Thank you. Thank you for
Sharing your thoughts and opinions with us.:

Do any Commissioners have questions, comments,
for Mr. Santorelli?

George?

. COMMISSTONER MacKINNON: I am reminded by Mr.

Santqrellifs'commetns, whom I greatly fe§pect; of the

hearings that were run on the Public¢c Housing Act~back
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in 1933. Théy went .on for a long time.v And they had

a bunch of people, contractors primarily and purveyors
of synthetic eqﬁipment and materials and everything else,
énd they put their testimony in,‘and there were a couple
of people who had been actually building homes all over
América andvkngw something about it, knew something about
the quality of:the material that.they Weré_talking‘about,
and ‘they couldn't get a word'ih.; And finally, if you
will ook at those very extensive hearings( on the last

day, for about the last half-hour, they finally listened

to these three or four people that really knew something

about.it. And they told them that what they were doing
was buying a bunch of synthetic junk, and that they.
were going to be putting it into public housing, and they
we£e going to be creating new slums. Now, that is 53
Y?ars’aqo, and of course, it has all come to pass. But
there were onlg a couple people Qho made that remark;.
and they made it:at the very end%of these hearings, and
thé peoblerin Congress were holding them off, trying to
stop them from testifying.

We have not tried to stop Mr. Santorelli, and

I respect his views very much. I merely want to tell
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yOu'that Mr. Santorelli is the principal authof-of-thev

present judicial system in the District of Columbia, and

very active and very successful and very competent in

everything he ever did, and I appreciate your views:

Thank you very much{

MR. SANTORELLI: With that, I should be thought

to be wise than to speak and be thought to be otherwise.
Thank you.
CHAIRMAN.WILKINS: Does anyone else have any
dQuestions or commenté?
(Pause.)
CHAIRMAN WILKINS: Thank you very much.
MRf SANTORELLI: Thank you, Mr. Chairman..

CHAIRMAN WILKINS: Would anyone else like to

address the Commission? If so, please come forward.

(Pause.)

CHAIRMAN WILKINS: Seeing no more takers, we
stand adjdurhed.

(Whereupon, at 5:40 p.m., the Commission

Was adjourned.)




