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Issues for Sentencing Commission’s September 23 Hearing

" GUILTY PLEAS

. Approximately 90% of federal criminal cases are presently disposed of by
~guilty pleas. Empirical studies show that sentencing judges generally imposes lower
“sentences after a guilty -plea for a number of phllosophxc and practical reasons.
Should the sentencing guidelines provide a downward sentencing adjustment for

" defendants who plead guilty? Or should the guidelines make no distinction between
a defendant who pleads guilty and one who stands tnal and is subsequently found
guilty?

PLEA AGREEMENTS

Congress has directed the Sentencing Commission to promulgate guidelines or
policy statements that give sentencing judges guidance regarding the acceptance of
plea agreements under Rule 11 of the Federal Rules of Criminal Procedure. The
legislative history of the Sentencing Reform Act demonstrates Congressional concern
that plea agreements not be used to circumvent the sentencing guidelines. What are
the appropriate limits of judicial scrutiny of negotiated plea agreements? What
standards should a sentencing judge apply in evaluating whether a plea . agreement is
acceptable according to the letter and spirit of the sentencing guidelines? How
does the Sentencing Reform Act impact on "charge bargaining” under Rule 11(e)(1)(B)
‘ and "sentence bargaining” under Rule 11(e)(1)(C)? To what extent can prosecutors
‘and defense attorneys stipulate to the underlying facts of an offense and the
offenders behavior when such factors mandate a certain sentencing result?

COOPERATION

What recognition, if any, should the sentencing guidelines give offenders who
cooperate with authorities? What public policy considerations are involved in
encouraging offenders to coopérate in investigations and prosecutions? Should
different levels of cooperation be objectively identified and given relative
downward adjustments from the otherwise applicable sentence? If so, who should
decide the appropriate level or downward adjustment: the sentencing court, the
prosecutor in a written certification to the court or the prosecutor and defense
attorney in a written agreement? How should dxsputes regarding the level or quality
of cooperation be resolved? :
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FEDERAL DEFENDER POSITION PAPER ON PLEA AGREEMENTS,
GUILTY PLEAS AND COOPERATION

September 16, 1986

INTRODUCTION

,g?his position pape;:is submiﬁﬁed~ihAfeépon§e to queStions
raised ih iﬁdge Wilkins' lettef of Augﬁst 20, 1986, fo various
Federal Defenders in preparation for the Sentencing Commission's
hearing on September 23, 1986, covering plea agreements, guilty
pleas, and cooperation under guideline sentencing. The topic
headings used below for the most part correspoﬁd to the inquiries
mentioned in Judge Wilkins' letter.

In this paper the Federal Defenders continue to embrace
the position that all forms of plea bargaining undér Federal Rule of
Criminal Procedure 1l1(e) are permissible under guideline sentencing
and may permissibly produce sentences different from those embodied
in the guidelines. We direct the Commission's attention to our
previously submitted positibn paper on plea bargaining under guide-
line sentencing, which contains arguments that are not repeated
herein. The Federal Defenders also believe that "fact bargaining,"'
a form of plea bargaining, should be permitted and that the
Sentencing Commission should request that Congress amend Rule 11 (e)
to include fact bargaining. We think the proper role for the
Commission in regard-to plea bargaining is to issue general policy

statements pursuant to 28 U.S.C. §994(a) (2) (D) to assist judges in



using their power under Rule 11 to accept or reject all forms of
plea agreements. If properly used, judicial discretion, as guided
by the Sentencing Commission's policy statements, can serve as a
means of assuring that the plea bargaining process is not abused and
that there is reasonable justification for plea agreements resulting
in sentences outside the guidelines.

We take the position that cooperation should be rewarded
in appropriate cases, and that the specific downward sentence
adjustinent for cooperation should be determined through plea
bargaining with judicial oversight, or by the sentencing judge. We
believe it is neither feasible nor just to institute a system of
graduated discounts for fixed, objective levels of cooperation built
into the guidelines. Disputes regarding cooperation should be
resolved by sentencing judges at the sentehcing proceedings.
Admissions of guilt should not be considered a form of cooperation.

Finally, almost all federal Defenders feel that an
explicit} automatic guilty plea ”di#count" should not be provided
for in the guidelines because it denigrates the fundamental right to

a jury trial.

PLEA AGREEMENTS:

l. Legislative History

The Sentencing Reform Act directs the Sentencing
Commission to promulgate "general policy statements" concerning,

inter alia, "the appropriate use of . . . the authority granted

under rule 11 (e) (2) of the Federal Rules of Criminal Procedure to



accept or reject a plea agreémenf entered into pursuant to rule
11(e) (1) ." 28 U.S.C. §994(a) (2) (D). The evolution of this
particular provision of the Act is explained in the Senate Judiciary
Committee Report, which comprises the chief source of legislative

history of the Act:

The provision of subsection [994] (a) (2) (D),
concerning the issuance of policy statements with
regard to plea acceptance, is especially important.
The guideline sentencing. provisions of S$.1437 in
the 95th Congress were criticized on the ground
that, while structuring and rationalizing the
exercise of judicial senten01ng discretion, they
did not also address the exercise of prosecutorial
discretion at the charging and plea agreement stages
of criminal proceedings. As a result of this omis-
sion, it was claimed, prosecutorial decisions --
particularly decisions to reduce charges in exchange
for guilty pleas -- could effectively determine the
range of sentence to be imposed, and could well
reduce the benefits otherwise to be expected from
the bill's guideline sentencing system.

One approach that has been suggested for dealing
with this situation is to have sentencing judges review
charge-reduction plea agreements to ensure that such
agreements do not result in undue leniency or
unwarranted sentencing disparities. Subsection (a)
(2) (D), in combination with the bill's modifica-
tion of Rule 11(e) of the Federal Rule of Criminal
Procedure (to clarify that the Rule covers with-
holding of charges as well as dismissal of charges)
and the addition of subsection (q) of section 994
(to require careful attention by the Sentencing
Commission to the effects of plea agreements on
sentencing under the new act),[*] is intended to
implement this suggestion. It would require the
Sentencing Commission to promulgate pollcy state-
ments for use by a sentencing court in determining
whether, pursuant to Rule 11(e) (2), to accept a

* This Senate Report was based on a bill that was amended before
it was finally passed by both Houses and enacted as the Sentencing
Reform Act. 1In the final version, Rule 11(e) was not amended as
described, and the reference to §994(gq) is instead contained in
Sentencing Reform Act of 1984, Pub. L. No. 98-473, §236(a) (2), 98
Stat. 1987, 2033.



charge-reduction agreement described in Rule 11 (e)-

(1). This approach 1is intended to provide an
opportunity for meaningful judicial review of
proposed charge-reduction plea agreements, as well as
other forms of plea agreements, while at the same time to
guard against improper judicial intrusion upon the
responsibilities of the Executive Branch.

S. Rep. No. 225, 98th Cong., lst Sess. 167 (1983) (footnote omitted;

emphasis added) (hereafter "Senate Report").*

This explanation for §994(a) (2) (D) makes even more sense

if one considers it in context, that is, in light of the current

practice with regard to Rule 11(e) plea bargaining. Under Rule

*

This explanation is contained in the detailed section—by-section

analysis of the Senate Report. It is also summarized in an
earlier portion of the Report that hlghllghts several important
provisions of the Act:

1d.

Some critics expressed the concern that a
sentencing guidelines system will simply shift
discretion from sentencing judges to prosecutors.
The concern is that the prosecutor will use the
plea bargaining process to circumvent the guide-
lines recommendation if he doesn't agree with the
guidelines recommendation.

The bill contains a provision designed to

~avoid this possibility. Under proposed 28 U.S.C.

994 (a) (2) (D), the Sentencing Commission is directed
to issue policy statements for consideration by
Federal judges in deciding whether to accept a

- plea agreement. This guidance will assure that

judges can examine plea agreements to make certain
that prosecutors have not used plea bargaining to
undermine the sentencing guidelines. Professor
Stephen J. Schulhofer, who initially raised the
question of whether sentencing guidelines would
shift too much discretion to prosecutors, has
stated that judicial review of plea bargaining
under such policy statements should alleviate

any potential problem in this area.

at. 63 (footnotes omitted).



11 (e) (1), the prosecutor and the defendant can_agrée that in
exchange for the defendant's_plea of guilty the prosecutor will:
(l)vmove for dismissal of 6ther charges (charge-reduétion pléa.
agreement); (2) make a non-binding recommendation, or agree not to
oppose the defendant's request, for a particular sentence
(sentence-recommendation plea agreement); and/or (3) agree that a
specific sentence 1is appropriate (sentence-agreement plea
agreement). The court has the power to accept or reject any of
these three forms of plea agreements. Fed. R. Crim. P._11(e)(2),
(3), (4). In practice, however, judges often review and many reject
the two forms of sentence plea agreements, but it is rare for a
judge to reject a charge-reduction plea agreement, perhaps because
the decision as to what to charge is considered peculiarly within'

the prosecutorial province. As a result, some witnesses who

appeared before Congress, and ultimately the Senate Judiciary

Committee as well, were concerned with the lack of judicial
oversight‘of charge bargaining.and the consequent potential for
prosecutorial circumvention of the goals of guideline sentencing
through manipulation of charge-reduction plea agreements. 1In the
above-quoted portions of the Senate Report, the Judiciary Committee
takes note of this potential problem and directs the Sentencing
Commission to ensure that there is appropriate oversight of charge-
reduction plea agreements "as well as other forms of plea
agreements," meaning sentence—reqommendation and sentence-agreement

plea agreements.



Several conclusions are clear from this legislative
history. First, Congress envisioned a sentencing system in which
prosecutors and defense counsel would continue to enter into Rule
11 (e) (1) charge-reduction, sentence-recommendation and sentence-
agreement plea agreements which could result in sentences different
from those indicated by the guidelines. Second, if all Rule
11 (e) (1) agreements were uncritically accepted by sentencing judges
as a matter of course, prosecutors could abuse the plea bargaining
practice in order to supplant guidelines sentences with their own
personal preferenceé. Third, Congress decided to prevent potential
prosecutorial abuse through exercise of the judicial authority in
Rule 11 to accept or reject plea agreements rather than by outlawing
Rule 11 plea bargaining altogether. Therefore, the Sentencing
Commission is to formulate general policy statements to aid
sentencing judges in distinguishing between the appropriaté exercise
of présecutorial power under Rule 11 and the inappropriate abuse of

that power.

2. Limits of and Standards for Judicial Scrutiny

With this background in mind, the answers to the qﬁestiOns
concerning plea bargaining posed by the Commission in Judge Wilkins'
letter follow naturally. The "appropriate limits of judicial
scrutiny of negotiated plea agreements" (Judge Wilkins' letter) are
determined by the purpose of such scrutiny -- to check potential

prosecutorial abuse by ensuring that plea agreements do not result



in "undue leniency or unwarranted sentencing disparities." This
does not mean that no leniency or disparity is permitted. As

Congress has said:

The key word in discussing unwarranted sentence
disparities is "unwarranted." The Committee does
not mean to suggest that sentencing policies and
practices should eliminate justifiable differences
between the sentences of persons convicted of
similar offenses who have similar records.

Senate Report at 161.

Thus, thé proper role or limit of judicial scrutiny of
Rule 11 plea agreements is to distinguish "justifiable differences"
between the sentences of similarly situated offenders from unjusti-
fiable differences. General policy statements should direct
sentencing judges to ascertain whether there is some reason for the
difference between a sentence resulting from a plea agreement and
that resulting from application of the guidelines. If there is some
legitimate justification, the agreement should be accepted; on the
other hand, if the sentence resulting from the agreement is "unduly"
lenient and there is no reasonable justification for it differing
from the guideline sentence, it should be rejected. This standard
can be used by sentencing judges in evaluating whether plea
agreements are "acceptable'according to the letter and spirit of the

sentencing guidelines" (Judge Wilkins' letter).



As for specific justifications which would warrant
accepténce of a plea agreement, the first portion of the Senate
Report quoted above provides an important clue. It cautions against
"improper Jjudicial intrusion upon the responsibilities of the
Executive Branch". Senate Report at 167. Thus, accéptance of a
plea agreement could be justified by such appropriate Executive -
Branch considerations as the proper allocation of prosecutorial
resources and the desire to conserve such resources for other, more
serious offenders. Prosecutors might also justify a plea agreement
~based on an assessment of the probability of conviction. This
assessment would depend upon the strength of the Government's’case,
including such factors as the potential unavailability of important
Vitnesses, the quality of the Government's witnesses, the potentiai
unavailability of evidence (e.g., due to loss or suppression), or
the quality of the Government's evidence (e.g., all circumstantial
or requiring numerous inferences to prove guilt), and on the
strength of possible defenses, such as duress or céercion, the
defendant's limited intelligence, or the defendant's impaired mental
condition. Other prosecuﬁorial}considerations that might justify a
plea bargain include the importance of obtaining a defendant's
cooperation, the desire to avoid disclosure of the identity of
informants, the need to protect the secrecy of information relating
to national security, or a concern for the victims or witnesses who
would have to undergo the ordeal of examination at a public trial

concerning traumatic events.



These examples are illustrative only. They do not con-
stitute a catalogue of permissible justifications for plea agree-
ments. Any attempt to formulate an exhaustive list would be futile
because of the numerous factual variations in each case. Hence, we
believe that the policy statements estabiishing.standards for
acceptance or rejection of plea agreements should be general, with
specific examples provided for purposes of illustration, and that
the policy statements make clear that the 1list of.examples is not

rigid or exhaustive.*

3. Impact of Act on Charge and Sentence Bargaining

In accord with this analysis, we believe that the
Sentencing Reform Act impacts on charge bargaining under Rule 11 (e)
(1) (A) and on senﬁence bargaining under Rule 11 (e) (1) (B) and (C) by
encouraging judges to subject both types of plea bargains to
meaningful review before accepting them.b There are several factors
built into the Act to guide'judges in this réview and thereby
protect against abuse. Judges will now, for the first time, have a
standard against which to measure the sentence that would result
from the plea bargain. This standard of comparison is contained in
the applicable guidelines themselves. In addition, under the policy
statements we advocate to be promulgated pursuant to 28 U.S.C.
§994 (a) (2) (D), judges would have to determine whether there is some
legitimate justification for entering into plea agreements for

sentences different from those recommended by the guidelines.

* For an example of the format that could be used to set forth
the general rule and the list of illustrations, see Fed. R. Evid.
901.

-9 -



We would suggest that the poligy statements aléo regquire
sentencing judges to include a statement of their reasons for
accepting a plea agreement. This statement could include, but need
not be limited to, the considerations cited by the prosecutor as
leading to his decision to enter into the plea agreement. By having
prosecutors and judges justify extra-guideline plea bargains on the
record, those responsible for monitoring the system (including the
press and the public, as well as those responsible under the
statute) can evaluate the propriety of individual plea agreements to
ensure that Rule 11 is not being abused at the expense of the goals
of guideline sentencing. Indeed, the Act requires that all
sentences and relevant sentencing information be reported regularly
to the Sentencing Commission, 28 U.S.C. §994(v), and it directs the
Sentencing Cbmmission to report to the General Accounting Office,
the courts, the Department of Justice, and Congress four years after
the guidelines go into efféct on several issues, including the
impact of the guidelines on prosecutoriél discretion and plea
bargaining. Sentencing Reform Act of 1984, Pub. L. ﬁo. 98-473,
9236 (a) (2), 98 sStat. 1987, 2033. These newly formalized record-
keepihgvand oversight requirements will permit the Commission and
other interested parties to track plea bargaining practices and to
take steps to correct any abuses, both individual and systemic, that

might occur, including, if necessary, adopting amending legislation.

._10_
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In addition to these built-in safeguards contained in the
Act, there are other factors that will mitigate against potential

prosecutorial abuse of the plea bargaining process after the guide-

" lines are adopted. One inherent check is provided by the fact that

prosecutors will continue to have a strong interest in maximizing
convictions and penalties; they have little or no incentive to make
unwarranted sentencing concessions. Also, the Department of Justice
willvhave a vested interest in assuring that plea bargaining does
not undermine the guidelines because it was the Department of
Justice that essentially sparked the movement for federal guideline
sentencing. As a primary advocate of guidelines,

it is 1likely the Department will take steps to see that its

prosecutors do not unreasonably circumvent them.

In short, we see the Act impacting on charge and sentence
bargaining by subjecting both to standardized review by sentencing
judges and to a system of regqular, formalized reporting and
oversight, all geared toward prevenfing abuse at fhe expense of the
goals of guideline sentencing.

| This analysis assumes, as we believe Congress assumed,
thét both sentence bargaining under Rule 11 (e) (1) (B) and (C) and
charge bargaining under Rule 11l (e) (1) (A) will continue and may
result in sentences below those indicated by the guidelines. We see
no reason to distinguish between chafge bargaining and sentence

bargaining in terms of the effect each will have on a guideline



sentencing system. Both involve prosecutorial discretion that can
be used to achieve extra-guideline sentences and, if unchecked, can
be abused. However, both can be properly subjected to judicial

control through the same mechanism.

4. Fact Bargaining

Despite what we believe to be a position soundly based
upon Congressional policy and consistent with reason and logic, we
understand that the Sentencing Commission may disagree and may
promulgate poliéy statements pursuant to 28 U.S.C. §994(a) (2) (D)
which focus only on fact And charge bargaining and express the
Commission's view that sentence bargaining is no longer appro-
priate.* Particularly if that is done, but éven if it is not, we
would advocate amendment of Rule 11 to deal with aspects of "fact-
bargaining," as described below.

There is nothing in the law generally or in the Sentencing
Reform Act in particular thatvwould prohibit prosecﬁtors and defense
attorneys from stipulating to the underlyihg facts surrounding an
offense and offender. But there is also no statute or rule of
criminal procedure governing judicial acceptance or rejection of
such a stipulation. We believe Rule 11 (e) (1) should be amended
formally to permit prosecutors ana defense attorneys to enter into

fact stipulations that may be accepted or rejected by sentencing

* We note that policy statement differ from guidelines in that
violations of policy statements do not give rise to a right to
appeal. 18 U.S.C. §3742; see also Senate Report at 167. Thus,
policy statements are more advisory in nature than guidelines.

The Commission's mandate with regard to plea bargaining is limited
to promulgating policy statements. 28 U.S.C. §994(a) (2) (D).

- 12 -



judges in the same manner, and subject to the‘same policy statement
standards, as other Rule 11 plea bargains. Rule 11 should also be
amended to provide that if the sentencing judge rejects a negotiated
fact stipulation or seeks to sentence based on facts outside of the
stipuiation, the defendant would have the right to withdraw his
plea, as is the case with Rule 11l(e) (1) (A) and (C) plea bargains.
This withdrawal provision is vital, as the Probation Department's
presentence investigation and reporf may contradict the negotiated
stipulatioh or may reveal facts that go beyond the stipulation.

While the Sentencing Commission has the authority to
promulgate policy statements in this area, we think it preferable to
embody these principles governing fact bargaining in the Rules of
Criminal Procedure. As noted above, the defendant's right to with-
draw his guilty plea when it is based on a fact stipulation that is
rejected should have the force of law; policy statements, unlike the
Rules of CriminallPrOCedure, are advisory only and do not have the
force of law. Aiso, beéause we see fact bargaining as another form
of plea bargaining just like charge and sentence bargaining, we
think all three should be treated alike; fact bargaining should be
included with charge and sentencing bargaining in Rule 11.

In addition, policy statements like those governing charge
and sentence bargaining should apply to fact bargaining. Thus,
courts should examine fact stipulations that. will result in
sentences different from guideline sentences to ascertain whether
there is some reasonable justification for the fact bargain. Policy

statements could also outline the scope of facts to be contained in

- 13 -



negotiated stipulations. These would include: (1) facts made
relevant by the guidelines or policy statements to sentencing for
the crime (s) and offender under consideration, and (2) facts related
to the crime(s) and offender under consideration which are relevant
to a request to sentence outside the guidelines (i.e., special
aggravating or mitigating circumstances or factors not adequatély

addressed in the guidelines).

5. Relationship of Charge, Sentence and Fact Bargaining

At the Sentencing Commission's workshop for defense
counsel on August 18, ;986, there appeared to be a possibility that
the Commission might reject sentence bargaining while accepting
charge and fact bargaining. We wish to stress that we view charge
bargaining, sentence bargaining and fact bargaining as_all standing
on an equal footing with regard to guideline sentencing. All three
are forms of plea bargainin§ that can be used to arrive at sentences
different from tﬁose indicated by the guidelines. If there is
potehtial for improper circumvéntion of the guidelines through one
approach, there exists the same potential for improper circumvention
of the guidelines by the other two means. Because all present the
same potential for abuse, a position against sentence bargaining but
in favor of other forms of plea bargaining is inconsistent. We
think it clear that Congress did not intend to prohibit any of them
but, rather, to enlist judicial and Sentencing Commission oversight

to ensure that they are used in an appropriate manner.

- 14 -



COOPERATION

1. Recognition and Public Policy

The guidelines should permit but not require reduction of
the presumptive sentence below the guideline range for offenders who
cooperate with law enforcement authorities. Cooperation can be of
significant assistance in criminal investigation and prosecution.
In appropriate cases it should be rewarded. However, cooperafion
does not always reflect positive social values. There are
individuals who cooperate for loathsome motives, and others who
refuse to cooperate due to respectable, principled ideéls or
well-founded apprehension. For these and other reasons discussed
later in this section, the Federal Defenders believe that the
complex question of the appropriate level of recognition for
cooperation in any individual case should be left to the discretion
of sentencing judges to be guided by policy statements on the

subject and, perhaps, to be limited to a certain maximum amount.

v2. Objective, Fixed Discounts

We believe that it is neither wise nor possible fairly to
identify objecfive levels of cooperation that will reflect the
extent and significance of the defendant's cooperation in individual
cases. This can be illusﬁrated by using an example suggested by the
Commission's staff at an August 18, 1986, workshop for defense

counsel. 1In the example, the guidelines would state that level 3

- 15 -



cooperation consists of providing information to the authorities
that leadsrto the arrest of other alleged offenders, level 4 involves
openly testifying against such offenders to obtain their convictions,
and level 5 cooperation requires affirmatively placing one's self in
a dangerous investigatory situation, such as by working undercover
wearing a recording device. The guideline range would be reduced by
fixed, automatic percentages which would increase from level 3 to
level 5.

- The difficulty with this proposal is that it does not
necessarily lead to the intended result when applied in individual
cases. For instance, it could be more dangerous to supply
information against violent offenders who may relatiate than to put
one's self in the middle of a securities scam with a hidden camera.
In these cases, the level 3 cooperation against the violent offender
wquld represent a more significant effort on the defendant's part
than the level 5 cooperation in the securities fraud, yet, under the
‘propoéed system, the level 5 cooperating defendant would receive the
greater reward. We use this example to demonstrate that we believe
there are too many varying fact patterns involved in individual
cases to establish an 6bjective description of levels of cooperation
that would fairly reflect the significance or extent of the
defendant's cooperative effdrt.

Objective levels of cooperation fixed in the guidelines
would also give rise to problems in assessing the value of the
defendant's cooperation to law enforcement authorities. Again using
the sample levels described above, it would be far more important

for the authorities to have an organized crime underling testify
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against his bosses than to have the leader of a commodities fraud
conspiracy testify at the trial of his secretary, who may have made
a phone call in aid of his fraud. Yet, with fixed levels of reward
like those described above,vboth these offenders would fall into
level 4 and receive the same sentence discount. This illustrates
the difficulty,‘indeed, the impossibility, of establishing fixed,
objective levels of reward for different levels of cooperation which
fairly represent the value of the defendant's cooperation in each
case.

In addition, the greater the reward for cooperating the
greater the incentive to fabricate in order to obtain the higher
level sentence reduction. This danger exists because the desire of
.an individual to avoid incarceration or to reduce the time he must
serve is enormous. If automatic, objective levels of cooperation:
are included in the guidelines with descriptions of behavior or
factors that will result in specific sentence reductions,
éooperating defendants hay he motivated to supply  information,
whether accurate or not, which meets the standard for the higher
discount. For example, if turning in a narcotics distribution
ringleader is identified in the guidelines as resulting in a greater
sentence discount than turning in a .street level narcotics
distfibutor,'a cooperating offender can falsely accuse éne of the
latter of being one of the former. |

In short, because such factors as the defendant's motives
in cooperating, the significance and extent of the defendant's
cooperative effort, and the value of the defendant's cooperation to

the authorities cannot be accomodated appropriately in a fixed,



objective discount system, we believe an individualized, case-by-case
assessment is necessary and is the only proper method of providing

just recognition for cooperation.

3. Who Decides

Thefe should be two avenues available for assessing the
appropriate downward adjustment for cooperation. In some cases, it
is particularly important to the prosecutor to obtain a defendant's
cooperation. In these instances, the prosecutor should be able to
bargain with the defendant for that cooperation in exchange for a
specific lsentence reduction. These bargained-for cboperation
agreements should be treated in the same manner as other
bargained-for pleas, that is, they should be subject to judicial
scrutiny under the Rule 11 principles set forth above. Thus, if the
prosecutor presents to the sentencing judge reasonable justification
for a specific negotiated sentence reduction based on cooperation,
the judge should accept the cooperation agreement and impose the
'agreed hpon sentence; however, if the agreed upon cooperation
discount is unduly lenient and there is no legitimate justification
for such a departure from the guideline sentence, the sentencing
judge should reject it.

| Some cases will ariée in which the prosecutor has not
entéred into a cooperation plea agreement or has entered into such
an agreement but has not agreed upon a particular sentence recommen-
dation. In these cases, the sentencing judge should evaluate the
nature and extent of the defendant's cooperation and should deéide

what, if any, downward sentence adjustment is appfopriate.



In both these instances, whether the judge is deciding>on
a specific cooperation discount or deciding whether to accept a
specific negotiated cooperation discount, he should be guided by
policy statements that direct him to assess at least the three
factors noted above: the significance and extent of the defendant's
cooperative effort, the value of the cooperation to law enforqement

and to society, and the defendant's motives in cooperating.

4. Resolving Disputes

Disputes concerning the nature or quality of a defendant's
cooperation should be resolved by the sentencing court at the
sentencing proceedings. Each side should have the opportunity to
present evidence supporting its claim and refuting the other side's
positién, and to argue for or against a particular cooperatibn
discount, pursuant to procedures which satisfy the requirements of
due process appropriate at sentencing (see Federal Defenders'

position paper on Fact-Finding in Guideline Sentencing).

5. Admission of Guilt

At the Sentencing Commission's workshop for defense
counsel on August 18, 1986, it was suggésted that the defendant's
admission of guilt, whether through a guilty plea or post-trial, be
considered the first level of cooperation and occasion a consequent
feduction in sentence. The Federal Defenders oppose this
suggestion. An admission of guilt does not in and of itself aid law

t

enforcement. Moreover, sentencing judges are not apt to look kindly
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upon a defendant who admits his guilt after having gone to trial.
Judges may punish such defendants by, for example, sentencing them
at the high end of the guideline range before taking into account
the discount for an admission of guilt. In addition, rewarding an
admission of guilt will tend to chill the defendant's exercise of

his right to appeal his conviction. In many instances, an admission

~of guilt will make it impossible to raise a substantive appellate

issue or will lead to a finding of harmless error. Furthermore,
should the conviction be reversed on appeal and a new trial ordered,
the admission of guilt would become evidence at the new trial.
Also, with a built in discount for admissions of guilt, admissions
will sometimes be entered solely in anticipation of réceiving a
reward rather than for the socially 1laudable purpose of

acknowledging genuine contrition.

GUILTY PLEAS

Almost all Federal Defenders oppose the concept of the
guidelines containing an explicit, automatic reduction from the
guideline sentence for defendants who plead guilty. Such a
mechanism denigrates the right to a jury trial which enjoys a
position of particular prominenCe in our systém of justice. Placing
the explicit imprimatur of the Sentencing Commission (and of
Congress, through its approval of the work of the Commission) on

such an inducement to forgo a constitutional protection is offensive
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to the reverence with which society purports to treat this cherished
right. Even though an explicit guilty plea discount is couched as a
reward for those who plead rather than a penalty for those who elect
to go to trial, the reality is that those who plead guilty (approxi-
mately 90% of federal defendants) will receive lower sentences in
comparable circumstances than those who exercise their constitu-
tional right (approximately 10% of federal defendants). We can only
conclude that this will result in at least the appearance, if not in
féct the reality, that those who exercise their constitutional right
are peﬁalized.

If the automatic guilty plea sentence reduction is minimal
(e.g., 10% below the guideline range), it will have little practical
effect in terms of encouraging guilty pleas in order to prevent
excessive numbers of criminal trials. In that case; it will
constitute an essentially gratuitous affront to the fundamental
right to a jury trial. On the other hand, if the automatic guilty
plea sentence reduction is substantial, it will induce defendants to
plead guilty even when they have a viable case and/or are not guilty
of the offense charged. Consequently, whether the discount is large
or small, it does violence to our system of justice and impinges
upon an esteemed constitutional right.

A number of judges who currently reward guilty pleas with
a reduced sentence reason that a defendant whb pleads guilty acknow-~-
leges his responsibility and displays remorse, and that he has

thereby taken the first step toward rehabilitation. But a guilty
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plea is not always an expression of responsibilty and remorse; it
will be even less likely to indicate genuine remorse and consequent
amenability to rehabilitation ifAit is rendered within a system that
guarantees an automatic reward just for pleading. In addition,
under the new sentencing philosophy embodied in the Sentencing
Reform Act, rehabilitation is only one of four sentencing
objectives. 18 U.S.C. §3553(a) (2). The other three would not be
served by a guilty plea discount.

We understand that a sentence reduction for a guilty plea
is viewed as a means of encouraging defendants to plead in order to
prevent the backlog of cases that would result if criminal defendants
had nothing to lose and everything to gain by going to trial. But
this practical consideration should not override the apparent burden
an explicit, automatic guilty plea reduction would place on the
right to trial. Moreover, there are other, preferable means of
addreséing the potential caseload problem that could result under
determinate sentencing. These include Rule 11(e) plea bargains and
sentencing based on ﬁhe offense of conviction rather than on the
totality of the defendant's alleged cbnduct, both of which would
provide sufficient inducement to plead in appropriate cases.

We recognize that some courts have held that rewarding a
defendant who pleads guilty in an individual case does not impose an
unconstitutional burden on the right to a jury trial. We do not
think that an explicit, system-wide, automatic discount which would
apply in 90% of all cases would necessafily be viewed in the same

manner by the courts. But even if it is, this does not mean that it



is good public policy. The Sentencing Commission has the authority
to set standards greater than a constitutional minimum. In many
instances, Congress has granted rights more extensive than those
guaranteed in the Constitution. It is sound public policy not to
destroy the illusion that we do not penalize criminal defendants for
exercising their constitutional right to a trial. Therefore, the
notion of an explicit, automatic guilty plea discount built into the

guidelines should be rejected.

CONCLUSION

For the foregoing reasons, the Fedéral Defenders support
the continued use of all forms of plea bargaining, including charge,
sentence and fact bargaining, following adoption of the guidelines.
The Sentencing Commission should direct judges to require
justification for extra-guideline sentences arrived at through plea
bargaining in order to prevent abuse ahd circumvention of guideline
goals, and it should use its own oversight function'to the same end.
The Federal Defenders also support recognitioh in sentencing for a
defendant's coéperation in appropriate cases, and feel that thé only
fair and feasible means of rewarding cooperation must be through
plea bargaining or through judicial discretion applied on a |
case-by-case basis. Finally, almost all Federal Defenders oppose an
automatic sentence reduction in the guidelines for defendants who
plead guilty because of the negative effect they believe it would

have on the constitutional right to a jury trial.
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This statement is submitted to the U.S. Sentencing Commission in response
to a letter of August 20, 1986, from its chairman to Ms. Laurie Robinson,
Director of the ABA Section of Criminal Justice. It was prepared by members of
the ABA's Ad Hoc Committee on the U.S. Sentencing Commission.

The statement is a summary of official positions of the American Bar
Association, as set forth primarily in volumes I and III of the second edition
of the ABA Standards for Criminal Justice (1980). The statement includes
references not only to the standards themselves, but also to the commentary
accompanying them. The commentary is not itself a statement of the ABA's offi-
cial positions. However, it is often helpful in understanding the standards.

The chairman's letter asked a series of questions about the significance of
guilty pleés, of negotiated pleas in particular, -and of offenders' cooperation
with authorities. The first two questions were these. Should the sentencing
guidelines provide a downward sentencing adjustment for defendants who plead
guilty? Or should the guidelines make no distinction between a defendant who
pleads guilty and one who stands trial and is subsequently found guilty?

Accordlng to ABA standard 14-1.8:

(a) The fact that a defendant has entered a plea of
guilty or nolo contendere should not, by itself alone, be
considered by the court as a mitigating factor in imposing
sentence. It is proper for the court to grant charge and
sentence concessions to defendants who enter a plea of guilty
or nolo contendere when consistent with the protection of the
public, the gravity of the offense, and the needs of the
defendant, and when there is substantial evidence to .
establish that:

(i) the defendant is genuinely contrite and has
shown a willingness to assume responsibility for his or
her conduct;
(ii) the concessions will make possible alternative
correctional measures which are better adapted to
achieving protective, deterrent, or other purposes of

correctional treatment, or will prevent undue harm to
the defendant from the form of conviction;
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(iii) the defendant, my making public trial unneces-
sary, has demonstrated genuine consideration for the
victims of his or her criminal activity, by desiring
either to make restitution or to prevent unseemly publlc
scrutlny or embarrassment to them; or
- - (1v) the defendant has given or offered cooperation
when such cooperation has resulted or may result in the
successful prosecution of other offenders engaged in
equally serious or more serious criminal conduct.

(b) The court should not impose upon a defendant any
sentence in excess of that which would be Justified by any of
the protective, deterrent, or other purposes of the criminal
law because the defendant has chosen to require the prosecu-
tion to prove guilt at trial rather than to enter a plea of
guilty or nolo contendere.

The history of the development of this standard underscores the limited
scope of the four excebtions it contains. An earlier ﬁersion had éuthorized con~
cessions to the offenderrwhen the guilty plea had "aided in assuring the prompt
and certain application of correctional measures. . . ." Pages 14.40-.41,

The current version omits that exception, on the ground that it was too broédly
applicable and did not, standlng alone, justify lesser punishment. 1d.

- Another former exceptlon which likewise has been deleted, sanetioned con-
cessions for offenders whose guilty pleas'"aided in avoiding delay (including
delay due to crowded dockets) in the disposition of other cases and thereby . . .
increased the probability of prompt and certain application of correctional
measures to other offenders." Page 14.41. The theory on which the ABA deleted
- this éxceptioh was that "the solution for crowded criminal dockets is the
availability of sufficient personnel and other resources . . .." 1d.

Even the four exceptions that do exist in the current version of the stan-
dard are relatively narrow. The earlier version had identified a defendant who

" "has acknowledged his guilt" as one deserving charge or sentence concessions.

1d. This exception is tightened in the current version, so that it reaches only
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one who "is genuinely contrite." Id. A similar narrowing of a previous excep-
tion has given us the present provision for concessions for offenders who are
genuinely considerate of their victims. Page 1".&1-.&2. A third exception in
the current version approves concessions for offenders who cooperate in prosecu-
tion of others engaged in "equally serious or more serious criminal conduct n
. Standard 14-1.8(a)(iv). The fourth one approves concessions4that make possible
nore appropriate correctional measures than would otherwise be legal, and con;
cessions that prevent "undue harm to the defendant from the form of conviction."
The commentary makes it clear that this exception is designed for charge reduc-
tions and dismissals to avoid stigma and legislatively-required, severe sen-
.tences. Pages 14.47-.48, 14.70.

if fhe history of this standard underscores the narrowness of its excep-.
tions, then the commentary to the sﬁandard supplies an exclamation point. "[IJt
is important," says the commentary, "that the trial-court interrogate the defen-
dant canefully in order to determine whether the defendant's guilty plea truly
reflects repentance. . . ." Page 14.46. Likewise, "this standard requires the
court to judge whether the defendant's plea is motivated_by genuine concern for
vohe victims." Page 14.48, ’If, instead, the offender is pleading guilty solely
to take advantage of an attractive plea offer, no concéssions should be made,
according to the commentary.

The ABA approved this standard, forbidding charge and scntence concessions
for guilty pleas subject only to narrow exceptions, in the face of‘much broader
arguments for plea bargaining. Several portions_of the commentary discuss the
benefits of guilty pleas, or quote with approval from other discussions of
them. These benefits‘are said to incilude quite a catalog of practical advan-

tages to the offender, the'prosccutor, and society as a whole: "enabling an
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oversupply of cases to be processed through an underfunded criminal justice
system," page 14.68, promptness and finality of dispositions of cases,
page 14.69, limitation of confinement pending trial, gg;, protection of the
public from crimes committed by defendants released on bail,'ié., sparing
&efendants_the ordeal of trial, page 4.71, certainty of conviction, gg.,
avoidance of "the tensions of conflict," id., and confidence that those con-
victed are‘actually guilty, id.

Obviously, many of these benefits exist in a much broader category of
cases than the exceptions to our standard cover. Nevertheless, the Association
decided that charge and sentence concessions for pleasiéhould be limited to
cases involving one or more of the four excéptions; The commentary to this
standard includes a statement that these exceptions will apply "frequently." -
Page 14.49, IWhatever that frequency may prove to be, the standard clearly
does not provide a source of support for federal sentencing guidelines gener-
ally offefing lower sentences to those who plead guilty than to other offenders.

The chairman's letter next referred to congressional concern that plea
agreeﬁents not be used to circumvent federal sentencing guidelines. It asked a
series of questions about judicial acceptance or rejection of such agreements,
and about'the interrelationships of plea agreements and Sentencing guidelines.

The ABA s#andards are replete with expressions of approval of plea
bargaining, and with’instructions for the conduct of bargaining by prosecutors
and defense attorneys. A

Standard 3-3.9 sets the stage by approving prﬁseéutorial discretion not to
present at the-outset_of a prosecution all charges for which there is evidence
sufficient>for convicpion. The commentary to that standard indicates that "a

prosecutor ordinarily should prosecute if, after full investigation, it .is found
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that a crime has been committed,-the perpetrator can be identified, and there is
sufficient admissible evidence available to support a verdict of guilty."
Page 3.55. Even under those circumstances, however, the standard and commentary _
approve the withholding of charges, and they list illustrative factors that can
influence the exercise of prosecutorial_discretion. Among the exemplary factpfs
are some that would also be relevant to charge or sentence negotiations or to
sentencing itself, such as "the extent of the harm caused by the offense.“
Standard 3-3.9(b)(ii).

The.standards.then repeatgdly approve of négotiations aimed at fur-
ther réducing the charges or inflﬁencing the punishment to be imposed.
étandard H-6f1 states that a defense lawyer may engage in plea discussions
with the prosecutor. Indeed, the commentary to that standgrd advises defensé
counsel that "plea discussions should be considered the norm . . .." Page 4.72.
Standard‘1u-3.1 permits the prosecutor to attembt to yeaeh a plea agreement with
defense counsel. It approves his agreeing, as dictated by the circumsténces of
the individual case, "to make or not to oppose fa§orable recommendations aslto
the sentence . . .[, and} to dismiss, to seek to dismiss, or not to oppose
dismissal . . ." of particular charges, in exchange for a plea of guilty or nolo
contendere.. See also page 3.94.

Howevér, this encouragement of negotiations is clearly not_intended to
undercut standard 14-1.8, which disapproves of judicial charge or sentence con-
cessions for guiity pleas in the absence of the four exceptions quoted above.
The commentary to the standard that endorses prosecutors' participation in plea
negotiations explains that prosecutors must themselyes consider "such factors aé
" those contained in standard 14-1.8." Page 14.70. More importantly, one of the

standards provides that "the prosecutor should assist the court in basing its
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sentence on complete and acdurate informatidn for use in the presentence re;
port," standard 3-6.2(a), and should disclose to the court "all information in
the prosecutor's files which is relevant to the sentencing issue," standard
3-6.2(b). The judge should "order the preparation of a preplea or presentence
report, whén needed for determining the appropriate disposition.. o ooV
Standard 14-3.3(b)(i). The commentary is even stronger on this point. "Thére
is mueh to be saia for a court deferring acceptance of the plea and its response
to a plea agreement until preparatidn of a preplea report. Postponing accep-
tance until all relevant information is available assures the most intélligent
exercise of the court's Sentehcing'discretion" and of its power to accept or
" reject a plea to a lesser charge. Page 14.81. Of course, the defendant's writ-
ten consent is needed for judicial examination of a pbeplea report, under
Federal Rule 32(e)(1). |

| The language summarized above is found in the standards for the proseeutién_
aﬁd defense functions and for guilty pleas. Thevcommentary to the standards
for sentencing is even moré emphatic that judges_should possess full information
before passing on a negotiated disﬁosition,

[Rlational and consistent sentencing decisions cannot be
achieved without a reliable informational base that provides

the sentencing court with both an accurate and a relatively
uniform volume of information about all offenders. . . .

e e o

These standards are unwilling to accept the proposal
. « . that the presentence report be dispensed with. in cases
where the sentence is negotiated, since such a "reform™ would
once again transfer discretion from the court to the prosecu-
tor.. . . '

Pages 18.335-.341. "Frequently, plea bargaining results in the offénse of con-

viction being less severe than the 'real' offense, and it provides a desirable
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check on plea bargaiﬁing practices for the court to be given an independent eval-
uation of the facts of the case." .Page 18.350. See also Standard 18-6.3(d);
pages 18.430, .436-.437.

The standards thus contemplate that the Judge should be equipped>with
complete and accuraté information before'deciding whether to accepﬁ or reject
negotiated charge concessions and, certainly, sentence concessions. ABA bolicy
is clear as to ﬁhe role that-the court, being so informed, should play in re-
viewing the agreement. According to standard 14.3.3(b)(1i), the court should
"give the agreement due consideration, but nétwithstanding its existence reach an
independent decisién-on whether_to grént chargé or sentence concessions o o ool
The commentary to that standard states that thé judge "will want to consider the
criteria in standard 14-1.8_for granting charge and sentence concessions."

Page 14.82. The commentary to standard 14-1.8 itself ié still.sﬁronger. It
states that the ban on charge énd sentence concessions for guilty pleas, with
its four exceptions, "applies whenever a blea is entered; it is not dependent on
whether the parties have arrived at a plea agreement." Page iu.uu. Thus the
standards and commentary treat negotiated and non-negotiated guilty pleas

alike, and_disappfove charge and sentence concessions except fbr cases within
the four exCeptions.

The commentary appears to cdntemplate even fewer suéh concessions for
guilty pleas under a guideline system than under a more fraditional sentenciﬁg
scheme. There are two 1néications_of this.

First, the commentafy fo standard 14-1.8 draws a contrast between "broad
Judicial discretion under indeterminate sentencing laws," on the one hand, and
"sentencing guidelines and fixed or presumptive sentences," on the other.

Page 14.44, It states that the four exceptions to the ban on concessions for
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guilty pleas are suitable in the former type of sentencing, but "probably not
suitable" in the latter. Pages 14.44-.45., The commentary suggests that applica-
tion of the exceptions would inject eonsidgrations éf rehabilitation tﬁat are
inconsisfent with the'philosophy of determinate sentencing statutes, and would
create more discretién than such statutes typically permit.

Thé other indiéation that guilty pleas should earn even fewer concgssions
under a guideiine system is found in the commentary accompanying one of the four
exceptions. Paragraph (a)(ii) of standard 14-1.8 approves of charge and sen-
tence concessions for guilty pleas when "the concessions will make possible
alternative correctional measures which are better'adapted to achieving protec-
tive, deterrent, or other purposes of correctional treatment, or will prevent
undue harm to the defendant from the form of conviction . . .." The éommentary
discuésing this paragraph justifies it entirely as a dévice to avoid applica-
tion of ﬁa high mandatory minimum sentence," a prohibition én probation, or thé
label of felon, sex offender, "alcohblic, addict, or dangerous person." Pages
14.47-.48. Charge reductions are justified, the commentary argues, "where the
judge's power is severely limited by high legislative minimum sentences, fixed
maximuﬁ sentences, or frequent absence of probation as an alternative . . .;"
Id. It appears»likely that the United States Sentencing Commission will adopt
guidelines that will generally prevent imposition of excessiVely severe sen-
tences, or at least not require their imposition. If so, then the Commission
will ameliorate one of the grounds on which the ABA based even its éuite limited

approval of concessions in return for guilty pleas.
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" When a court does accept a guilty plea to a less serious offense than the

defendant really committed, perhaps because of a plea bargain, should the
offender be sentenced undef'a guideline for the offense of conviction, or under

one for the "real" offense? If the former, dées the commission of the "real"
offensé tend to justify a sentence harsher than the guideline provides? These
are key issues covered by the questions in the chairman's letter about the
interrelationship between charge and sentence bargaining, on the one hand, and
the fedefal seﬁtencing act and guidelinés, 6n the other.

The commentary notes that the issue of "real offense" sentencing is ™not
specifically addressed by these standaéds," but is "at least tangential" toithe
statement iﬁ standard 18-3.1(c)(iii) that "guidelines should focus on more thén
the offense of conviction alope « « «." Page 18.214. According to the commen-

tary,

poliey arguments can be advanced to support such a system of
upgrading the offense to its "real"™ level in order to mini-
mize sentencing disparities that otherwise are caused by pros-
ecutorial practices in charging and plea bargaining. . . .
Nonetheless, as a matter of policy, these standards should
not be read as an endorsement of "real offense" sentencing

.-as presently conducted. There is encroachment on the con-
cept, if not yet the case law, of due process when an
offender convicted for one offense is sentenced under. the
guidelines for another, more serious offense. Thus, in cases
where the offense of conviction is significantly below the
actual offense behavior as indicated in the sentencing
record, it may well be preferable for the court to consider
this disparity as an aggravating factor . . .. Thus, the
court would be more able to impose a sentence in excess of
the guideline level. As hazy as the distinction may seem
between the recommended use of the "real offense" as an
aggravating factor and its disfavored use as the operative
guideline indicator, the defendant will be marginally more
protected in the former case by the higher burden that exists
to Jjustify a sentence outside the guidelines . . .. More
important, a practice is not institutionalized that risks
infringing the appearance of justice and downgrading the
operative significance of the trial stage by pushing back the
resolution of material factual issues to the sentencing
stage. . . .
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« « .« Given the lack of experience with "real offense"
sentencing, these standards express no formal opposition. It
is recognized that the need to control prosecutorially caused
disparities may justify experimentation with this and other
options.. . . .
Pages 18.215-.217.

This portion of the commentary is addressed to potential disparities that
are caused either by plea agreements or by prosecutorial decisions in charging.
It thus treats the relationship between plea agreements and sentencing guide-
lines as part of this more general qﬁestion: to what extent should the identity
of the crime of conviction control sentencing, under a system of guidelines? 1In
standard 18-4.8, the ABA has dealt with that general question in another con-
text. Given the commentary's unified approach to disparities, regardléss of
whether they result from charging discretion or plea bargains, this standard is
worthy of review by the Commission. It provides:

If the defendant has been convicted of a felony, and if
the court, considering the nature and circumstances of the
offense and the history and character of the defendant,
concludes that exceptional circumstances are present which
would make it unduly harsh to sentence the defendant to the
term normally applicable to the offense, the sentencing court
should be authorized to reduce the offense . . . and to .
impose sentence accordingly. In jurisdictions where a guide-
'line drafting agency has been established, it should address
the problem of defining the circumstances in which such a
reduction is appropriate. . . .

The commentary to this standard states that "particularly in juﬁisdictions
employing a guideline system, it [offense reduction] should not be used as a
means of circumventing decisions made by the legislature or the guidelineA
drafting agency." Pége 18.323. It also states, as a partial justification for
giving a judge this exceptional power,'that the prosecution would be M"authorized

to appeal the reduction of the conviction to the same extent és ifvthe court had

simply sentenced the offender to a sentence below the applicable guideline range
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for the original felony." - Id. After that standard and commenfary were written,
“however, the ABA changed its policy from approval to,disapproval of government -
appeals of lenient sentences. See page 18.32" n.*, By so doing, the Associa-
tion eliminaﬁed part of the statéd Justificétion fér étandard 18-4.8. It is |
therefore difficult to say what significance, 1f any, standard 18-4.8 now has
for the relatibnship between sentences and offenses of conviction in a guideline
sentencing system. Considering this standard and its commentary, alongside the
éxplicitjrefusal elsewhere in the commentary to take a position on "real
offénse" sentencing, one probably sﬁpuld conclude only that the Association
views these issues as worthy of thoughtful experimentation.

Whatever position the Commission may adopt on these substantive issues,
there is a procedural issue on which the ABA's views.are crystal-clear. The
chairman's letter asked to what extent prosecuﬁors and defense attorneys should
" be able to stipulate to the facts about an offense or offender tﬁat under the
guidelinés may influence or even largely determine the sentence imposed. The
Association disapproves determination of senﬁencing facts by mere stipulation of
the parties to a criminal case.

This statement identified above most of the general principles that
underlie the ABA's position on this point. Under standard 14-3.3(b)(ii), the
court éhould ﬁake an "independent decision on whether to grant charge or sen-
tence concessions"‘on which the babties have agreed. Before doing so, the
court should receive a cémplete and accurate preplea 6r presentence report.
Standard 14-3.3(b)(i) and pages 14.81, 18.335-.341, and 18.350. If that re-
port is somehow incomplete or iﬁaceurate, the prosecutor should disclose to the
court anj information in his or her file that is relevant to sentencing.

Standards 3-6.2, 18-6.3(d).



Page 18.430.
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The commentary explains the most basic reason for these requirements.

[S}entencing is a judicial responsibility, one in which the
court fundamentally supervises an independent inquiry through
its probation staff, rather than simply monitoring the clash
of competing adversaries.

judicial fact-finding in the face of a negotiated plea.

- A degree of tension could develop between the require-
ment that the prosecutor honor sentencing agreements . . .
and the obligation imposed here on the prosecutor to disclose
to the court all relevant sentencing information in the pros-
ecutor's possession. Obviously, a plea agreement would be
illusory and perhaps fraudulent if the prosecutor, while
recommending a specific lenient sentence, were also to inform
the court that special facts were present Jjustifying an
extended term on the grounds of the defendant's dangerous-
ness. There seems little doubt that appellate courts would
not tolerate such deceptive conduct on the part of the.
prosecutor. . . . But equally dubious is the opposite
extreme of the prosecutor agreeing as part of a plea
agreement to withhold facts showing that relevant guidelines
would normally require a longer term than that recommended
because of some special characteristic (e.g., possession of
a weapon during the commission of the crime). To withhold
such information is to preempt the court's role in
.sentencing. . . .

The dangers thus stated involve two extremes: while the
duty here imposed on the prosecutor to present an objective
factual picture of the defendant could be used to present a
disguised form of sentencing recommendation undermining the
plea agreement reached earlier, the prosecutor may be tempted
to protect a plea agreement by withholding pertinent infor-
mation that, if disclosed, could cause the court to reject
the agreement or deny sentencing concessions that the prose-
cutor believes are desirable to offer. As with other
questions of proper conduct, the lines here may be hazy in
their application to some cases. Nonetheless, the
controlling principles stated in paragraphs (b) to (d) [of
standard 18-6.3) are sufficiently clear: the prosecutor
should present all relevant information even if it may
dissuade the court from granting the recommended sentence,
and correspondingly, the prosecutor's presentation of such
information should be specific and factual, avoiding pejora--
tive or nonessential characterizations. Where evidence
suggesting the need for an extended term [because of special
characteristics of the defendant] is known to the prosecu-
tor, it should be specially conveyed to defense counsel by
a formal noticel} . . .. In all cases . . . it is the prose~

In addition, the commentary addresses the specific sub ject of
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cutor's responsibility not only to apprise the court of the
existence of such information but to develop a factual case
for presentation at the [sentencing) hearing . . ..

- Pages 18.436-.437."
A principal intent of the ABA standard:governing presentence reports used
in jurisdictidns with’sentencing guidelines is, according to the commentary,

to minimize the danger that a new and highly questionable
form of plea bargaining may develop under a guideline system:
agreements between the parties to hide information given
express weight by guidelines from the sentencing court's
attention. Although the institution of plea bargaining is
recognized by these standards as legitimate, it must be sub-
jeet to judicial oversight. That oversight is lacking, and
indeed the operation of a guideline system become potentially
unaccountable when the court is denied access to pertinent
sentencing data. . . . For example, if guidelines gave
weight to such factors as whether the offender was in
possession of a weapon at the time of the crime or used nar-
- coties, it would be inappropriate for the prosecutor to agree
- to withhold this information . . . in order to obtain a plea
of guilty. . . . Situations will, of course, arise in which
" the prosecutor will be forced to concede that aggravating
factors cited in the presentence report and challenged by
the defendant cannot be sustained at the sentencing
hearing . . .. Considerable discretion will no doubt remain
in the prosecutor's hands, but the critical distinction is
that the court will be on notice. In general, courts have
adequate resources at their disposal where issues are in the
open to prevent the parties from manipulating their discre-
tion.

Pages 18.356-.357‘ - nIf discretion is to remain with the court rather than with
the prosecutor, it is essential to minimize 'fact Bargaining' -- that is, tacit
agreements between the parties to withhold relevant factual information."-
'Page 18.467.
Finally, the chairman's ietter asked a series df questions about sentencing
concessions for offenders who cooperate witﬁ law enforcement éUthobitiés. The
ABA clearly supports the granting of such‘concessions. Sténdard 3-3.9 -approves

consideration of such cooperation in a prosecutor's initial decision not to
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file the most serious charges that can be proven. See also pages 3.57-.58; In
addition, standard 14-1.8(a), in one.of its four exceptions discussed above,
approves a court's granting charge and sentence concessions in appropriate cases
.for 6ffenders,who plead guilty or nolo and who have "given or offered coopera-
tion when such cooperation has resulted oﬁ may result in the successful prdsecu-
tion of oﬁhef offenders'engaged in equally serious or more serious eriminal
. conduct .M information about such cooperation thus comes withih the provisions
instructing boih prosecutors and defense attorneys to inform the court of
iﬁfbrmation relevant to sentencing and f&vorable to the offender. Standards
4-8.1(b), 18-6.3(d)(i)-(ii), (£)(ii).

The rationale for these concessions, as expressed in the commentary, is
that ". . . prosecutors often are unwilling to grant immunity to certain poten-
tial witnesses because of the seriousness of their conduct or their criminal
record," pag¢ 14.48, and that the lesser reward of chérge and sentence con-
cessions is justified by the direct and indirect benefits to society. "Whatever
isllost by the reduced punishment of the offender is gained by the resulting
' conﬁiction;of one or more other offenders." Id. "[IJt is in society's interest
to reward the offender in order to induce others to behave similarly . . .."
Page 18.506.

Standard 18-6.9 adds the caveat that ". . . it is inappropriate for the
court to take the initiative in seeking to obtain . . . [a confession'of guiltly
or to induce cooperation with the prosecution." Howevér, both the commentary to
that Standand, and a passage in the 1986 supplement amending that edmmentary,
make it clear that this standard disapproves only judicial initiatives to
induce the defendant's cooberation.' Pages 18.496-.498; 1986 Supp. to pages

18.496-.498 and n.5. The standard does not detract from the ABA's apprdval of
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Judicial concessions to reward cooperation that the defendant has offered or
given.

The chairman's inquiry about rewards fbb cooperation'endedAwith these
questiohs._ Shbuld different levels of cooperation be objeeﬁively identified and
given relative'downward ad justments from the otherwise applicable sentence? If
S0, who should decide the appropriate level or downward adjustment: thé sen-
tencing court, the prosecutof in a.written certification to the'court, or the
prosécutor and defense attorney in a written agreement? How should disputes
regarding the level or quality of cooperation be fesolved?

| The standards and commentary do not discuss the feasibility, ﬁuch less the
wisdom, of reducing the wide variety of kinds, degrees, and consequences of
coopération to objective levels with matchihg adjustments in sentences. Neither
do they address the questions, as specifically as the chairman has framed them,
of who should evaluate a particular offénder's cooperatidn and choose the reward
for it.

Howevér, the éenerally applicable provisions that are quoted and sum-
.ﬁarized above, in which the ABA specifies the respective functions of prosecu-
tor, defense attorney, and Jjudge, do apply in thisvcontext; 'After all, the
principél provision in which the Association approves charge and.senteﬁce con-
cessions for cooperating offenders is one of the foﬁr exceppibns to the general
ban on rewards for guiity pleas. Standard 14-1.8(a)(1iv). Other standards and
commentary specif&, as was mentioned above, the roles of the reépective par-
ticipants in the sentencing process as a whole, and in thé application of the
four exceptioné in particular; The_court obtains a cqmplete and accurate
preblea or presentence report. Standard 14-3.3(b)(i); pages 14.81, 18.335-.3U1,

.350. The prosecutor and defense counsel supply information to correct any
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omissions or errors in that report. Standards 3-6.2, H;8.1(b), 18-6.3(d). The
court then makes an indepéndent decision within the confines of the appliecable
exception, even when.there is a plea agreement. Standards 14-1.8, 14-3.3(b)(ii),
pages 14.44-.48, 14.70, 14.82.

- 6nd§r these géneral-rules, the preplea or presentence report'should
describe the cooperation and its results. The parties should contest or endorse
its accurécy as their view or views of the facts require tﬁem to do. When the
. court has beén thus full& informed, the court Should determine the kinds,
extent, and consequences of the offénder's_cooperation, and choose the kindsvand
: extent of conceséions to be approved.

| On behalf of the.ABA, the committee is gratéful for the opportunity to fur-
nish this information to the Commission. We hope it ﬁill be helpful, and would

welcome the opportunity to be of further service.
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Antitrust Division

Office of the Assistant Attorney General WaShingtoh. D.C. 20530

SEP 2 3 1986

The Honorable William Wilkins. Jr.
Chairman

United States Sentencing Commission

1331 Pennsylvania Avenue, N.W., Suite 1400
Washington., D.C. 20004

Dear Judge Wilkins:

By letter of August 22, 1986, you requested the views of
the Antitrust Division of the United States Department of
Justice on the proper role of plea agreements in a sentencing
guidelines system. You asked us to address questions on three
general subject areas: guilty pleas. plea agreements and
cooperation. This letter responds to your request for our
views on these issues.

A. GUILTY PLEAS

Approxlmately 90% of federal criminal cases are
presently disposed of by guilty pleas. Empirical studies
show that sentencing judges. for a number of philosophic
and practical reasons, generally impose lower sentences
after a guilty plea. Should the sentencing guidelines
provide a downward sentencing adjustment for defendants who
plead guilty? Or should the guidelines make no distinction
between a defendant who pleads guilty and one who stands
trial and is subsequently found guilty.

It is approprlate 1n the Guidelines to continue existing
sentencing patterns in which defendants who plead quilty
receive lesser penalties than those who stand trial and are
convicted. A guilty plea avoids the necessity for a trial and
results in earlier. less costly resolution of criminal cases.
Creating an incentive to plead guilty., through an offer of
lower sentences. thereby conserves limited judicial and
prosecutor1a1 resources. The benefits of creating such an
incentive have been recognized by the courts, which have found
that the creation of this incentive to plead guilty does not
"interfere with constitutional safeguards. Corbett v. New
Jersey. 439 U.S. 212, 219-221 (1978).




Further., a guilty plea both reflects a recognition of
responsibility and indicates remorse for the crime on the part
of the defendant. Under such circumstances. a lesser sentence
may be adequate to rehabilitate the defendant or deter future
criminal conduct by him.

Ideally. such lesser sentences should be related to
the amount of the anticipated reduction in judicial and
prosecutorial costs and reflect the reduced need for
rehabilitation and deterrence of the defendant. This generally
could be accomplished by imposing sentences toward the lower
end of the sentencing range for each crime established by the
Commission on individuals who plead guilty. Imposing a lesser
sentence to reflect a guilty plea may not be appropriate,
however, where the defendant has entered into a plea agreement
rather than simply pleading gquilty and as a result has already
received other benefits for his plea. such as the dismissal of
counts or any agreement not to prosecute the defendant further.

B. PLEA AGREEMENTS

Congress has directed the Sentencing Commission to
promulgate guidelines or policy statements that give
sentencing judges guidance regarding the acceptance of plea
agreements under Rule 11 of the Federal Rules of Criminal
Procedure. The legislative history of the Sentencing
Reform Act demonstrates Congressional concern that plea
agreements not be used to circumvent the sentencing
guidelines. What are the appropriate limits of judicial
scrutiny of negotiated plea agreements? What standards
should a sentencing judge apply in evaluating whether a
plea agreement is acceptable according to the letter and
spirit of the sentencing guidelines? How does
the Sentencing Reform Act impact on "charge bargaining"
under Rule 11(e)(1l)(B) and "sentence bargaining" under
Rule 11(e)(1l)(C)? To what extent can prosecutors and
defense attorneys stipulate to the underlying facts of an
offense and the offender's behavior when such factors
mandate a certain sentencing result?

We do not anticipate that the nature or scope of judicial
scrutiny of negotiated plea agreements will vary significantly
under the new sentencing guidelines from current Rule 11l(e)(2)
practice. 1In negotiating a plea agreement under Rule 1ll(e).
the prosecutor may in some circumstances be making decisions
concerning which offense or offenses to charge or dismiss.
These decisions are essentially committed to the discretion
of the prosecutor under our criminal justice system. The
prosecutor is in the best position to evaluate the strength of
the case against a defendant and the cost of prosecuting the
case, as well as how the prosecution of a particular defendant
will affect the ability of the prosecutor to prosecute
successfully other defendants. Such decisions necessarily
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entail consideration of the limited resources available to any
law enforcement agency. the potential value of the defendant's
cooperation and prosecutorial strategy in building cases in an
effective overall prosecutorial effort. Furthermore, the
prosecutor has the responsibility to decline prosecution of a
given defendant when. in his or her judgment, the interests of
justice so require. The exercise of this responsibility should
not lightly be inhibited by the legislature or the courts, just
as it must be carried out with great care by the prosecutor.

The standard that the judge should use in reviewing
charging decisions reflected in plea agreements is the standard
that reqularly applies to the review of decisions of a co-equal
branch of the government., when the decision is committed
largely to the discretion of that other co-equal branch. A
judge should assume. in the absence of clear evidence to the
contrary. that a plea agreement reached by the prosecutor was
a good faith effort to reconcile the prosecutor's duty to
faithfully execute the law with the goals of the sentencing
guidelines. and as such that decision should be accorded
substantial deference. In essence, we agree with the decision
of the Court of Appeals in United States v. Ammidown, 497 F.2d
615, 622 (D.C. Cir. 1973):

[Tlrial judges are not free to withhold
approval of guilty pleas . . . merely
because their conception of the public
interest differs from that of the
prosecuting attorney. The question is not
what the judge would do if he were the
prosecuting attorney. but whether he can say
that the action of the prosecuting attorney
is such a departure from sound prosecutorial
principle as to mark it an abuse of :
prosecutorial discretion.

To the extent that a plea agreement encompasses not the
crime for which the defendant should be convicted. but what
sentence the defendant should receive for having committed
the crime, i.e.., the "sentence bargaining" aspects of an
11(e)(1l)(c) agreement, the prosecutor and the judge will be
more narrowly constrained by the sentencing guidelines. Where
the prosecutor has properly understood and followed the
sentencing guidelines., the government's sentencing agreement
will provide for a sentence within the appropriate guideline
and should be acceptable to the court. Nonetheless, as the
final interpreter of the sentencing guidelines. the judge has
the right to decide that the guidelines require a different
sentence than the one agreed to by the prosecutor for the crime
charged. That authority. however, must be exercised with due
regard for the need of the prosecutor to resolve criminal
charges efficiently and expeditiously.



With respect to the issue of stipulation of underlying
facts by prosecutors and defense attorneys to be utilized in
the sentencing process., where facts are noncontroverted, or are
in some doubt but litigation to resolve those doubts would
require the expenditure of resources out of proportion to the
importance of those facts, it is appropriate for the parties to
stipulate. ' .

Stipulations as to facts between prosecutors and defense
attorneys that coincidently have the effect of mandating a
certain sentencing result should not be considered inherently
suspect by a judge. Such stipulations are often necessary to
resolve disputes without unduly complicating the sentencing
process. On the other hand. it would be inappropriate for a
prosecutor to stipulate to facts that are clearly untrue for
the purpose of having a defendant sentenced within one
sentencing range under the guidelines rather than another.
Should the judge become convinced that a stipulation has been
made to untrue facts for the purpose of drawing a sentence
inconsistent with the letter and spirit of the sentencing
guidelines, it is the judge's duty to determine the true facts
and to sentence the defendant accordingly.

C. COOPERATION

What recognition. if any. should the sentencing _
guidelines give offenders who cooperate with authorities?
What public policy considerations are involved in
encouraging offenders to cooperate in investigations and
‘prosecutions? Should different levels of cooperation be
objectively identified and given relative downward
adjustments from the otherwise applicable sentence? If so,
who should decide the appropriate level or downward
adjustment: the sentencing court, the prosecutor in a
written certification to the court or the prosecutor and
.defense attorney in a written agreement? How should
disputes regarding the level or gquality of cooperation be
resolved?

It is very important that the sentencing guidelines give
recognition to cooperation by antitrust offenders involved in
conspiratorial crimes. Such cooperation is often critical to
the prosecutor's ability to detect, indict and convict other
conspirators.

In antitrust conspiracy crimes, there are seldom any
non-culpable eyewitnesses. Often the victims themselves are
not aware that a crime has been committed. Only through the
cooperation of immunized or convicted co-conspirators can the
prosecutor develop cases against other co-conspirators.
Because these co-conspirator witnesses are themselves
culpable, prosecutors strongly prefer to obtain cooperation !
after conviction rather than through the grant of immunity.



Not only does this serve the interest of justice in seeing that
all offenders are punished and the interest of deterrence by
making conviction and punishment more likely. but convicted
co-conspirators frequently have more credibility as witnesses
than those immunized since they have "paid the price" for their
crimes. Unless cooperation is recognized in the sentencing
process, however. those convicted of antitrust conspiracy
crimes will not have the appropriate incentives to cooperate,
and enforcement of the antitrust laws will be impeded.

Given the unique circumstances surrounding each defendant.
e.g., the nature of that defendant's involvement in a
conspiracy. the status of the investigation and prosecutlon of
other members of a conspiracy. the quality of the defendant's
recollection of events surrounding a conspiracy. etc., it would
be extremely difficult to adopt definitive standards for levels
of cooperation. Rather than promulgate such standards, we
recommend that the Commission identify sentencing ranges for
each category of offender and defendant, lower than the ranges
otherwise promulgated by the Commission for that crime, to
recognize cooperation. Prior to sentencing. the prosecutor
should make an evaluation of the defendant's cooperation and
file a report with the sentencing court that sets forth the
nature and level of defendant's cooperation along with a
specific recommendation for a sentence within the range that
. reflects cooperation by a defendant in the particular defendant
and offense category. If the recommendation is consistent with
the guidelines issued by the Commission. this recommendation
should then be accepted by the judge unless the judge makes a
specific finding that cooperation was not at the level
identified by the prosecutor.

I hope that these comments have been of assistance to you.
Sincerely.

.

Douglas H. Ginsbur
Assistant Attorney General
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William W. Wilkins, Jr., Chairman

United States Sentencing Commission

1331 Pennsylvania Avenue, N.W., Suite 1400
Washington, D.C.

Dear Chairman Wilkins:
I am pleased to have this opportunity to register my

thoughts and comments on the important work being conducted by
your Commission. I hope they are helpful.

GUILTY PLEAS

The risk in not codifying within the sentencing guidelines
a downward adjustment for those defendants offering quilty -
pleas, is that when such adjustments are made (which your
empirical studies suggest is the usual practice), they may be
viewed as violating the spirit of the sentencing guidelines.
In particular; one of the factors the sentencing judge must
consider under the provision of 3553(a)(6) is "the need to
avoid unwarranted sentence disparities among defendants with
similar records who have been found quilty of similar conduct."

The obvious risk in creating.-a downward adjustment for
pleas is that in many circumstances that adjustment may not be
appropriate. 1In fact, it could inequitably reward the least
deserving of defendants by providing a means of mitigating a
sentence where none ought to exist.

The safer course would seem to allow sentencing judges to
continue to operate within the present framework which provides
ample opportunity to make downward adjustments within the
discretionary confines of sentence ranges. This position can
be reconciled with the mandate of Sec. 3553 in a number of
ways. With regards to section (a)(6), the decision to plea
may, in appropriate circumstances, warrant the disparity
created by the downward adjustment. Further, (a)(6) may be
read to apply only to defendants who are "found quilty" as

. opposed to those who plead guilty. Additionally, Sec. 3553(a)
enumerates a number of factors which are to be considered in
imposing sentences, many of which may be read to allow for

‘mitigation in the circumstances of a plea. Also, Sec. 3553(b)
specifically provides for further mitigation outside the
sentencing guidelines, should such a sentence be appropriate.



One final alternative to be considered is that offered by
Sec. 3553 (a)(5) which requires the sentencing court to
consider "any pertinent policy statement issued by the
sentencing commission..."™ Rather than amend the guidelines to
require a downward adjustment in instances of gquilty pleas, the
Commission may consider issuing such a policy statement
detailing the ways in which a court may elect to mitigate a
sentence when pleas are being considered.

PLEA AGREEMENTS

Rule 11 of the Federal Rules of Criminal Procedure governs
- the tender and acceptance of quilty pleas. The rule
specifically exempts the court from the participation in the
negotiation process and further provides that nothing
negotiated by the parties shall be binding on the court. Under
Rule 11(1), any negotiated plea must fall in one of three
categories:

A) The government agrees to dismiss or diminish some of
the charges pending;

B) The government agrees to make a specified nonbinding
sentencing recommendation (or agrees not to oppose the
defendant's recommendation); or,

C) The parties jointly agree on a sentence they consider
appropriate,

Of course the court may also consider a plea offered without
any agreement between the parties.

In any event, the court is bound to provide the defendant
with an opportunity to withdraw a plea offered under either A
or C, should the court refuse to accept the terms, and the
court is further bound to advise a defendant offering a B type
plea that he may exceed the recommendation without providing
the defendant an opportunity to withdraw. 1In other words, the
parties cannot enter into a binding agreement that would
circumvent the sentencing guidelines because any plea (whether
by Agreement or not) is subject to the court's review and
acceptance. Thus, absent an amendment to the guidelines or a
policy statement (as discussed above), the limits of judicial
scrutiny to negotiated pleas are precisely those imposed by
Sec. 3553 and which are applicable to any sentence imposed by
the court. A

With regard to pleas being offered under Rule 11(1)(B) and
(C), where a particular sentence is being recommended or has
been agreed to by the parties, the role of the court prior to
accepting such a plea is to insure that the parties can
articulate the suggested disposition in terms of the framework

-2-



of Sec. 3553 and Sec. 3559 (Sentencing Classification of
Offenses). The court's ability to evaluate the appropriateness
of a negotiated plea could be enhanced by requiring the parties
to submit a memorandum considering: (1) the nature and
circumstances of the offense and the defendant's history and
character; (2) the need for the sentence (punishment,
deterrence, public protection or rehabilitation);:; (3) the kinds
of sentences available; (4) the range of the givén sentence
category: and (5) the reasons for the recommendations.

Unlike the pleas negotiated under Rule 11(1)(B) and (C),
which seek the imprimatur of the court to a specified sentence
recommendation, the court is invited to exercise its sentencing
discretion when presented with an 11(1)(A) plea. However, the
parties are seeking to limit that discretion by reducing ‘

. through dismissal, the charges to which the defendant stands in
jeopardy. Since this may frequently involve an attempt to
dismiss the most serious charged offense, the court must pay
particular attention to the facts which the government alleges
it could prove.

The practice in Massachusetts, although patterned after the
Federal Rule, differs in two significant respects. Under our
practice (Massachusetts Rules of Criminal Procedure 12(c)(2)),
a judge may elect to inform the defendant, prior to accepting
his plea, whether he will reserve the right to exceed the
sentencing recommendation even if the parties have agreed to
it. If the court declares its intention to reserve the
opportunity to exceed the recommendation, and the defendant
" thereafter offers a plea, it may not be withdrawn as a matter
of right. Under that scenario, the plea would proceed in the
same manner as a Rule 1ll(c)(1l)(B) plea on the federal side.

In practice however, most Massachusetts judges do not
exercise that option; they inform the defendant that they will
not exceed the recommendation without providing an opportunity
to withdraw the plea. 1If the judge thereafter does refuse to
accept the recommendation, he may nevertheless inform the
defendant what sentence he would impose (Massachusetts Rules of
Criminal Procedure 12(c)(6)). This differs from Federal Rule
11(c)(4) which provides only that the court inform the
defendant of its intention to impose a "less favorable
disposition than that contemplated by the plea agreement." The
Commission might consider issuing a policy statement endorsing
such a procedure, as a means of salvaging pleas which may
otherwise fall apart.

Although there is nothing in the Act which prohibits or
curtails the parties' ability to stipulate to the underlying
facts, the court is never bound to accept the proffered guilty
plea. 1In this light, the ultimate impact of the Act may be
more on the government (and to some extent, the defense bar).

Surely, it will require a greater deal of circumspection in the
initial decision to indict, and if so, for what crimes. While

the Act retains a significant range for the exercise of



discretion, the framework of that discretion is significantly
constrained by factors which seek to categorize defendants,
histories, sentences and their objectives with an eye towards
uniformity.

COOPERATION

In the limited context of offenders who are awaiting
trial/plea or pending charges, cooperation is seldom an act of
contrition or a sign of rehabilitation; it is typically an act
of self-interest. The public policy consideration is evident.
None of the mitigating circumstance relative to the defendant
or to the nature of his offense are present. Without some
incentive however, cooperation will surely disappear.

The need for, and use of, such cooperation is uniquely in
the province of the prosecutor. Levels of cooperation are
ephemeral and impossible to weigh or categorize. The private
disclosure of a name, place or item may be worth infinitely
more than a week's testimony, depending on the facts of a
particular case,.

Like the tender of plea, the value of cooperation is
something best weighed on a case-by-case basis. The guidelines
should perhaps recognize by means of a policy statement, that
cooperation has a value in the sentencing process, and then
allow the parties to negotiate its worth with the knowledge
that it is subject to the court's review = '

FRANCIS X. BELLOTTI
ATTORNEY GENERAL



UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND
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JUDGE
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Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.
Suite 1400

Washington, D.C. 20004

Dear Judge Wilkins:

Your letter dated October 20, 1986, was received
while I was on vacation and I have just now had an opportunity
to review it.

I apologize for the delay but I thought I would
write to you in any event.

I strongly believe that the guidelines should
make no distinction between a defendant who pleads guilty
and one who stands trial and is subsequently found guilty.
I readily recognize that a plea may indicate that the
rehabilitation process is underway, but I also think
this should be left to the discretion of the sentencing
judge to evaluate that factor,

I do not share the concern regarding the acceptance
of plea agreements as long as it is clear that the agreement
is between the United States Attorney and the defendant
and that the sentencing judge is not a part of it, I
do believe the sentencing judge has sufficient discretion
at the present time to evaluate fairly and thoroughly
the propriety of the plea agreement and, in my experience,

I have never had an occasion where I thought it was an

effort by prosecutors and defense counsel to avoid the
sentencing guidelines. As a matter of fact, in my experience,
I follow the plea agreements in approximately 75% of

the cases and fashion my own sentence in the other cases.

Delving into an attempt to give cooperating
offenders consideration for their cooperation can be opening
a can of worms, Again, I strongly urge the Commission



to allow this portion of the sentencing process to be
resolved by the sentencing judge who will have heard

of the extent of the cooperation, the benefit of the
cooperation and whether or not it is simply an attempt
by a defendant to sell himself for a lesser sentence

or that he has truly recognized the wrong of his prior
activities and has started on the path of rehabilitation.

Good luck in ydur most important efforts.




UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF NORTH CAROLINA
PROBATION OFFICE

MELVIN C. SMITH , : ' U.S. COURTHOUSE
CHIEF PROBATION OFFICER BOX 3327. GREENSBORO 27402

September 19, 1986 10.378.5341
Reply to:
P. 0. Box 108
Durham, NC 27702-0108
919-541-5494

: G boro, NC
The Honorable William W. Wilkins, Jr. C? reensbor

Chairman )

The United States Sentencing Commission
1331 Pennsylvania Avenue, N.W., Suite 1400
Washington, D. C. 20004

Dear Judge Wilkins:
In response to your letter of August 20, 1986, my opinions are as follows:

GUILTY PLEAS:

I agree with the empirical studies that sentencing judges generally impose
lower sentences after a plea of guilty and, therefore, agree that
sentencing guidelines should provide a downward sentencing adjustment

for defendants who plead guilty. ' ’

PLEA AGREEMENTS: “

I, too, am concerried that plea agreements could seriously jeopardize the
directed mission 6f the Sentencing Commission. Consideration should: be
given to all charges and sentencing bargaining should not undercut the
certainty of a sentence. 1 strongly oppose the prosecutors and/or the
defense attorneys stipulating to the underlying facts of an offense and
the offender's behavior. If this is allowed, then we might as well stay
with the present system that we have and, therefore, continue to have
the tremendous problem of disparity in sentencing. ‘

'COOPERATION:

The issue of cooperation is a real "can of worms." I, personally, have
problems with people telling on other people and being given the credit
for the telling. However, I understand in doing investigations and for
further prosecutions it is sometimes necessary for law enforcement_
agencies and/or prosecutors to "deal." I do believe, however, that before
someone should be given any consideration that the  cooperation should

lead to a prosecuﬁion; The person that is prosecuted should be a "bigger"
offender and in the case of codefendants or coconspirators, a more
culpable individual. In no circumstances should the most culpable person's
‘sentence be minimized below that of a less culpable person that he or

she implicates. I feel that the sentencing court should settle disputes
regarding the level or quality of cooperation after an investigation has
been done by an objective third party such as the Probation Officer.
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I think the Sentencing Commission must be very careful in all three areas
‘covered in this letter. If not, the judges power and discretion will

be taken away and given to the United States Attorneys and all we would
do would be to substltute one system of disparity for another.

Iiappreciate the opportunity to respond on these issues. Again, please
be assured of my continuing support of the Sentencing Commission.

Sincerely,

'Jm

. STEPHEN F. CONRAD
"U. S. Probation Offlcer/
Of ficer In Charge

‘ SFC/pg

cce’ CUSPO,_Greensboro, NC



UNITED STATES DISTRICT COURT
_ : EASTERN DISTRICT OF VIRGINIA
GEORGE BECOUVARAKIS PROBATION OFFICE WALTER E. HOFFMAN U.S. COURTHOUSE

CHIEF PROBATION OFFICER 600 GRANBY ST. RooMm 124
NorFoLk 23510

(804) 441-6673

ROBERT B. AULT .
DEPUTY CHIEF PROBATION OFFICER September 23, 1986 FTS: 827-6673

The Honorable William W. Wilkins, Jr., Chairman
The United States Sentencing Commission

1331 Pennslyvania Avenue, N.W., Suite 1400 .
Washington, D.C. 20004

Dear Chairman Wilkins:

This letter is sent in response to your inquiry concerning the proper role
of plea agreements in a sentencing guidelines system.

It is my feeling a guilty plea in itself should not necessitate a downward
sentencing adjustment as every individual has a right to be tried and is
presumed innocent until found guilty. On the other hand, if a defendant chooses
to cooperate with authorities, there should be provisions for a downward
sentencing adjustment. Cooperation can occur before or after sentencing;
each should be considered. Cooperation, for whatever purpose, is essential
in assisting authorities 1in ferreting out others involved in criminal
activities. Different levels of cooperation could and should be objectively
identified and ascribed proportionate downward adjustments. The ultimate
decision concerning the appropriate level of downward adaustment should remain
under the purview of the sentencing Judge.

Disputes regarding the level of quality of cooperation should be addressed
with the Court; the Court should make the ultimate decision following a review
of the matters in dispute. One must always be cognizant that cooperation
with authorities can create life threatening situations for those individuals.
Assistance to individuals in this predicament has been proffered in the past.

If the new sentencing guidelines make this cooperation readily 1dent1f1ab1e,
some form of protection may need to be considered.

The sentencing Judge should have the authority to accept or reject any plea
agreements between defense counsel and prosecutors. The Judge should consider
the overall offense, the potential depreciation of the seriousness of the
offense, the defendant's participation and culpability, and the impact of
said agreement on the Justice System, the individual, the community and the
public at large. This would include weighing factors such as punishment and
deterrence with consideration of the individual as well as mitigating and/or
aggravating circumstances.

Certainly the Sentencing Reform Act would have impact on Rule 11(e)(1)(B)
and Rule 11(e)(1)(C) in that specific sentences will be ascribed for specific
criminal offenses. However, if flexibility is permitted through carefully
scrut1n1zed plea bargains which will be evaluated by the Court and consideration
for one's cooperation can be included, there should be a balancing of justice
available within the sentencing gu1de]1nes

Sincerely,

Ly 2ot

Mrs. P. S. Hale, Supervising
U. S. Probation Officer

 PSH/bmw



United Btates Bistrict Court

Bastern Bistrict of Washington
: 950 Mnited Stutes Cmurthouse
Robert J. McNichols Yost Office Box 2136
Qhief Judge Spohane, Washington 99210

September 8, 1986

Honorable William W. Wilkins, Jr.
Chairman
" United States Sentencing Commission
1331 Pennsylvania Avenue, NW
‘Suite 1400
Washington, D.C. 20004

Dear Judge Wilkins:

I am responding to your letter of August 20, 1986. First
of all, let me say that I appreciate the opportunity to
comment on the various subjects which the Commission is
considering.

GUILTY PLEAS

I do not believe that the guidelines should make any
distinction between a defendant who pleads guilty and one
‘'who stands trial and is found guilty. Such provisions
would, in my judgment, have a chilling effect upon an
accused in asserting his right to trial by jury.

PLEA AGREEMENTS

The authority for counsel for the government and defense
counsel to negotiate plea agreements is not only essential
but is, in my judgment, critical to our criminal justice
system. I believe that Rule 11 in its present form has
worked well and has served the interests of justice.

I have great difficulty conceiving how workable guidelines
could be developed in this area.- The variables in each
situation, the nature of the offense, the degree of
culpability, the resources required for trial.and many,
many other factors cause me to believe that broad
discretion is necessary.

I could cite case after case in which plea bargaining,
under the present rule, has been of great value to the
Justice :Department, the Judiciary, the public and the
accused. In a nutshell, it works. I have held court in
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districts in which government trial attorneys had little
authority to bargain. The result was substantially more
trials and more appeals without significant difference in
the eventual outcome. Unfortunately, I do not believe the
public understands the real value and function of plea
bargain agreements, but I believe that the vast majority of
experienced trial judges, United States Attorneys and
defense lawyers will agree with my views.

COOPERATION

I have similar views on this subject. Every case is
different. If the government can crack a major drug
enterprise only with the cooperation of an accused,
the ability to bargain with the accused should not be
impaired.

Again, I appreciate the opportunity to comment. Please
feel free to call upon me at any time for any service that
I can render to the Commission




NATIONAL RIFLE ASSOCIATION OF AMERICA
INSTITUTE FOR LEGISLATIVE ACTION
1600 Ruope IsLanp AveENug, N.W.

WASHINGTON, D.C. 20036

September 16, 1986

William W. Wilkins, Jr.

Chairman

U.S. Sentencing Commission

1331 Pennsylvania Ave., N.W., Suite 1400
Washington, D.C. 20004

Dear Chairman Wilkins:

Thank you for your Tetter of August 20. I am pleased to give you our
thoughts on the issues you raise, as they relate to the field of firearms
violations and sentencing.

The NRA supports the full imposition of consecutive mandatory penalties
for the use of a firearm or other deadly weapon in the commission of a violent
crime, as mandated by the Federal Gun Control Act of 1968 (P.L. 90-617 as amended
by P.L. 99-308; 924 (c)(2)). . .

When an individual. is found carrying a firearm without a license on federal
property, however, and absent criminal intent or action, we believe that individual
should be allowed to enter a guilty plea in the expectation of a reduced sentence:
probation or a fine. In these cases, the individual is guilty of ignorance of
the law, rather than malice aforethought.

An earlier communication from the National Rifle Association presented
evidence that firearms violations in violent criminal cases are being plea-
bargained away under mandatory sentencing laws that are being craftily circumvented
in the name of prison overcrowding. Poll after poll confirms that law-abiding
Americans would prefer the expense of increased prison construction to the danger
of early release of convicted violent felons. If leniency is given to non-dangerous
offenders, there is room aplenty for violent armed offenders in federal prisons.

Cooperation is known to be a major factor in the successful prosecution of
many large criminal cases. Cooperation should, perhaps, be recognized in the
same manner as are guilty pleas, i.e., downward sentencing guidelines may be
appropriate. It may, however, be beyond the scope of this Commission to identify
different Tevels of cooperation. That task may be better left to the prosecutor's
written certification to the sentencing court. '

Thank you for your interest in our views. We look forward to the publication
of your guidelines and appreciate the excellent work of this Commission.

Sincerely,.
// Ze [/
Wayné R. LaPierre, Jr.

Executive Director
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L RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

DIRECTOR UNITED STATES COURTS 'DONALD L. CHAMLEE
JAMES E. MACKLIN, JR. oy e CHIEF OF THE DIVISION

DEPUTY DIRECTOR WASHINGTON, D.C. 20544 OF PROBATION
: September 19, 1986

Honorable William W. Wilkins, Jr.
Chairman, U.S. Sentencing Commission
1331 Pennsylvania Avenue, NW, Suite 1400
Washington, D C. 20004

Dear Judge Wilkins:

I write in response to your letter of August 20, 1986, on the
role of the plea agreement in a sentencing guideline system. I
shall respond to your questions in the order in which you asked

them.

Guilty Pleas

Question: "Approxlmately 90% of Federal criminal cases are
presently disposed of by guilty pleas. Empirical studies show
that sentencing judges generally impose lower sentences after a
guilty plea for a number of philosophic and practical reasons.
Should the sentencing guidelines provide a downward sentencing
adjustment for defendants who plead guilty? Or should the
guidelines make no distinction between a defendant who pleads
guilty and.one who stands trial and is subsequently found
‘guilty?"

Response: Because defendants who plead guilty have generally
been allowed to plead to a lesser charge or to fewer counts of
the indictment, they have already been given some adjustment of
their sentence. Therefore, there is no need to grant an
automatic sentence reduction., The guilty plea, however, is
fundamental to an efficient management of the judiciary's time
and resources; therefore, we recommend that a Sentencing
Commission policy statement provide that the court consider
imposing the lower end of the guideline range for those offenders
who plead guilty. We recommend that individuals not be
automatically granted a reduction in their sentence, e.g.
reducing a sentence by a set percentage.
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Plea Agreements

Question: '"Congress has directed the Sentencing Commission
to promulgate guidelines or policy statements that give
sentencing judges guidance regarding the acceptance of plea
agreements under Rule 11 of the Federal Rules of Criminal
Procedure. The legislative history of the Sentencing Reform Act
demonstrates Congressional concern that plea agreements not be
used to circumvent the sentencing guidelines. What are the
appropriate limits of judicial scrutiny of negotiated plea
agreements? What standards should a sentencing judge apply in
evaluating whether a plea agreement is acceptable according to
the letter and spirit of the sentencing guidelines? How does the
Sentencing Reform Act impact on "charge bargaining" under Rule
11(e)(1)(B) and "sentence bargaining” under Rule 11(e)(1)(C)? To
what extent can prosecutors and defense attorneys stipulate to
the underlying facts of an offense and the offender’'s behavior
when such factors mandate a certain sentencing result?"

Response: There should be no limits on judicial scrutiny of
negotiated plea agreements. U.S. attorneys and defense counsel
along with law enforcement agents should also be directed to
provide all of the available guideline facts to the probation
officer. The officer should act as an independent investigator
who compiles the complete facts of the case. Rule 11 provides
.that the court has the option, in most circumstances, to defer
accepting the plea agreement until the judge has read the
probation officer's presentence investigation report. There
probably is no strong basis for concern that negotiated pleas
will be used to circumvent sentencing guidelines. The court has
the option described in rule 11(3)(2), under which it may be
apprised of all of the guideline factors before accepting a plea.
1f, after reviewing the presentence report and finding that the
negotiated plea does not meet the guidelines, the court will have
a sound basis for rejecting the plea if the negotiations include
an agreed upon sentence. If the negotiated plea does not include
an agreed upon sentence (FRCP rule 11(e)(1)(B)), the court may
accept the plea after finding a factual basis for it, and impose
"sentence at a later date after reviewing the presentence report.
Rule 32 currently requires that the defendant consent to the
court reading the presentence report prior to its acceptance of
the guilty plea. It would be useful to amend Rule 32 in plea
agreement cases to allow the court access without restriction to
the presentence report.

Finally, prosecutors and defense attorneys could be
encouraged to stipulate to the underlying facts of an offense and
the offender's behavior, but they should not be permitted to
agree to ignore or deny facts which impact on the sentence. The
guideline should state that "negotiated pleas shall not be used
to circumvent the sentencing guidelines."
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Cooperation

Question: "wWhat recognltlon, if any, should the sentencing
guidelines give offenders who cooperate with authorities? What
public policy considerations are involved in encouraging
offenders to cooperate in investigations and prosecutions?
Should different levels of cooperation be objectively identified
and given relative downward adjustments from the otherwise
applicable sentence? 1If so, who should decide the appropriate
level or downward adjustment: the sentencing court, the
prosecutor in a written certification to the court or the
prosecutor and the defense attorney in a written agreement? How

should disputes regarding the level or quality of cooperation be
resolved?"

Response: Since the early 1970's, the United States
Government has granted protected witness status to over 300
individuals a year. Most of these individuals were themselves
defendants in a case, who agreed to provide prosecutorial
information. The majority of these individuals were given some
form of reduced sentence.

It is critical to both the prosecution and the defense that
the sentencing process allow consideration for those offenders
who provide valuable information and cooperate with the
government in the prosecution of others involved in illegal
activities. The question is how much recognition should be given
and are there varying degrees of cooperating defendants? First,
there should be different degrees of cooperation and they should
.be defined. The lowest level of cooperation might be providing
identifying information to a law enforcement officer. Higher up
on the scale, one would expect to find more active involvement
such as introducing law enforcement agents to persons engaged in
criminal activities, recording conversations and working
undercover. At the top of the scale would be testimony provided
in a court of law. The scale should include a determination of
the degree of danger the individual was exposed to, for example,
dld he have to move his residence, did relatives have to move,
were verified threats made? The Sentencing Commission should
devise a scale for going below the guidelines. The reward for
the defendant's cooperation should be determined by the
sentencing judge.

The information that the court uses to assess the worth of .
the individual's cooperation should come from a variety of
sources. In most cases the two most knowledgeable persons, other
than the defendant, are the prosecutor and the defense attorney.
The prosecutor is best able to provide the court with a
description of the cooperation in the matter before the court as
well as companion cases. Often prosecutors are not aware,
however, of cooperation provided by the individual to other
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Federal prosecutors and, in particular, state and local
authorities. The defense attorney usually will have played a
role in these negotiations or will at least be aware of them.

The court would be well served to have the probation officer
investigate information regarding the individual's cooperation in
other jurisdictions. Disputes arising regarding the extent,

nature, or value of the cooperation should be decided by the
court, '

Thank you for inviting our comments.

Sincerely,

Donald I.. Chamlee

cc: Honorable Gerald Bard Tjoflat
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Judge William W. Wilkins, Jr.

Chairman, United States Sentencing Commission
1331 Pennsylvania Avenue, N.W., Suite 1400
Washington, D.C. 20004 ‘

RE: Plea Bargaining
Dear Judge Wilkins:

NACDL concurs with the position set forth by the
Federal Defenders in their position paper on "Plea
Agreements, Guilty Pleas and Cooperation" dated
September 16, 1986. We believe that the analysis set forth
as well as the recommendations contained in the paper
submitted on behalf of the Federal Defenders is persuasive
and should be adopted by the Sentencing Commission.

NACDL does take a strong position against a "discount"
for guilty pleas. We urge the Commission to seriously
consider the opposition set forth in the Federal Defender
pos@tion paper at pages 20 through 23. Our strong position
against the "discount" for guilty pleas developed after
hqving had an opportunity to review and consider the
discussion which occurred at the August 18, 1986, defense
attorney workshop in Washington, D.C. Alan Ellis followed
that conference with a letter to you retracting his support
for such discounts insofar as they would operate as
alternatives to sentence bargains. After further
gonsideration and discussion with other defense counsel, it
is now the position of NACDL that such automatic discounts
are inappropriate and denigrate the right to a jury trial.

There are less onerous means to accomplish the movement of

cases including those set forth in the Federal Defender
position paper.

SUITE 550 * 1815 H STREET NORTHWEST ¢ WASHINGTON, DC 20006
(202) 872-8688
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We thank you for the opportunity to be heard and for
involving NACDL Board Member Alan Ellis in the defense
attorney workshop.

Very truly yours,
JUDY CLARKE:

NACDL Plea Negotations Subcommittee
Sentencing Commission Liaison

JCC:teh

cc: Bruce Lyons, Esq.
President, NACDL

Alan Ellis, Esq.
Vice President, NACDL

Edward Marek, Esq.
Federal Public Defender -
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Department of Criminal Justice (M/C 141)
Box 4348, Chicago, lllinois 60680
(312) 996-5290

October 1, 1986

Mr. William W. Wilkins, Jr.

Chairman, United States Sentencing Commission
1331 Pennsylvania Avenue, NW

Washington, D.C. 20004

Dear Mr. Wilkins:

The enclosed response to the Commission's request of
August 20, 1986 is submitted for the American Probation and Parole
Association. Mr. McDonald, President of APPA, asked me to serve
as special liaison to the Commission for the Association. This
response is done in that capacity. As I have mentioned in earlier
submissions, the positions taken are my own and do not reflect
policies of the Association. They do, however, reflect my own
reading of the Association and its membership.

If there is any material which the Commission sends out
to readership, I would appreciate receiving.it. Thank you.

l

Patedck D. McAnany
Special Liaison of American Probation and Parole Association

Si

Enclosure

PMcA/jc



I. Introduction

Consistency with principles of desert would point away from allowing
sentences to differ based on whether conviction resulted from plea or trial.
Admittedly, there are factors which explain disparity in accord with désert,
such as personal culpability elements about defendant that come out at trial.
But as. a gehera] rule, to create disparate sentences based solely on relin-
quishment of trial rights remains problematic. Further problems arise on
constitutional grounds [Eee Corbett v. New Jersey, 439 U.S. 212 (19782] which,
I take it, the Commission has resolved on its own.

This response will reflect a view of the plea process from the perspective
of probation. As such, it will include those features of plea bargaining which
impact on the role of probation both at sentencing and in supervision of con-
victed offenders.

Plea bargaining is a practice that has obvious salience in both federal
and state criminal justice systems. If upward of 90% of all cases, even the
most serious, are determined by plea and end in conviction, then the practice
cannot be written out of existence for sake of consistency with theory, no
matter how compelling the theory may be. Of course, no one knows exactly the
dynamics of the practice, whether the 90% plea/conviction rates are the result
of inducement,. bargain and compromise controlled chiefly by the attorneys, or
whether in fact the judge and his sentencing habits have a great deal to do
with outcomes. “Implicit bargains" are often thought to have as much impact
as the activity of the attorneys and defendants. But what the Commission faces
is the value---indeed, the need---of making an invisible practice public and
prominent without drastically changing the flow of cases through the courts.
Even if the Commission can resolve this dilemma, the problem of reconciling
pleas practice with desert-based guidelines is considerable. How all of that
will affect probation is the final question addressed in this response,

II. Guilty Pleas and Discount Rates

The fear of many experts over the introduction of guidelines or other
desert determinants, is that the discretion taken away from judges and parole
boards would be transferred to prosecutors. This, they argue, is the worst
place to put it because the office of prosecutor is least accountable to the
system and least likely to abide by predetermined guidelines and norms on its
own. One solution is to legislatively prohibit all pleas bargaining by pro-



secutors.. Another is to create various controls on prosecutor discretion,
from internal ones, -such.as self-imposed and administered ruTes, to external
controls placed in the hands of the judiciary or .other administfative bodies
such as the Parole Commission.. Each.of these proposals has its pluses and
minuses.. The alternative suggestion by the Commission: of explicity stated
discount rates for pleas falls into the external control.variety; Under such
a system, it would be up to the court to.determine whether the rate offered
accorded with the guidelines. This necessarily requires the court to review
'the‘pleas agreement. under criteria app]icab1e to the facts of the case.
How. would such a system affect probat1on and .what might the1r reaction be
to it?. Probat1on is very sensitive to plea bargain practice genera]]y because
it representsva source of dec1s1onfmak1ng about defendants over which they have
almost -no. control. Ideally, conviction turns on legally relevant proof deter-
mined by law-trained persons or by juries guided by them. Sentencing is a
process:in_which‘]aw—trajning'and legal norms are less relevant. Judges, guided
"by probation,.make sentencing decisions which ref1ect'broader‘human'values of
Jjustice, pub]icﬂprotection and'COnrection;f When" the attorheys collapse both of
these.decisions_pfvguilt determinatien and sentencing iinto a single process and
determine it outside of.the courtroom without the input and-scrutiny of judges
or probatjon;iprobationtofficersxfeelvuncomfortable; What do the attorneys
know about corrections, or even about public safety? Furthér;:dan}adversarial
-.positionSsgive-detached=judgement“abeutrfacts relevant.in-the case? Even fur-
ther,. what resources do the attorneys have to gather -the facts Qhuwhich to base-
a judgement? ' |
: It is true in the federal system as in some states ‘that:judges will not

accept a p]ea agreement without a PSI- prepared on.the case.. But one need not
beuexcess1ve1y skeptical to sense the fut111ty.of.th1s.1nput.after.the fact of
. an agreement,mr What:the attorneys offer the judge is time-saved as,we11'as a
reconci]iationiof,adverse'interestS‘by}the parties;-‘ The judge is hardly 1Tke1y
to turn thisfagreement down even if the probationﬂofficer‘produceS'information
pointing to.a different.sentence. ~ The pressure to-approve the plea agreement
results in.a Jot of defendants being p1aced'on?probation caseloads without
probation's:consent. A

_ Would explicTt’discountﬁrates,remedy‘this?“:‘Perhaps'theyﬁwould; Under a
guidelines system, the prosecutor would not be free to deal with a wide range



of penalties.. .Guidelines would 1imit.sentencé according ‘to seriousness and
pastnrecbrd;and.within,that*rangeca plea could result innaAnarr0W but signifi-'
.cantfreduttion:H *Defense’attorneys;and'c]ients would be aware of these ranges
'and“could’decfdeLwhetherutonforego‘tria]‘or.not; What‘then'woqu'probation's
role be? : ‘ =

The ‘practice under discount rates.would. require monitoring by. the court,
and probation wou]d'be~a'critica]gsource.of.information;A ~ Ifrdiscount rates
depend on offense level, -probation officers would have ‘to verify facts of the
crimevand:inélude.all_Otheh,hate-re]ated,1nformation:in‘a.PSI'réport issued
for the court.. O0f.course, this raises the issue of what the judge's role |
should be in the plea process:if the probation officer has no authority
independent of the court. This new.role would not, I think, fit comfortably
withvprobationls:present-imagerf stayingrout of p]earbargéining process.

Whether such afdisc0uhtaratéjpracticencou1dfbetreconci]ed:with desert
sentencing is anotheh'question.' Certainly, a.discount is preferable to a

- penalty for. going to.trial--QCIEarlykunconstitutiona]ion-its'face;- But is a
reduction for a p1éa-notu1tse1f.alsota.penaltyaforigoing'to trial?  Further,
a discount rate tied:to' the range andirate_determinedfbyfdesert:princip]es is
preferable to no.control ‘at-all .on plea bargaining. - But when you-get down to
it, fwhat=desert principle could be ‘invoked to support this practice? Unless
there .is something about pleading. (but only in return for.a’ diScouht) whichA
.,jl__ se. relates to seriousness, treating the.plea vs, trial -determined" conv1ct1on
differently for. sentencing makes no desert sense. ..

Two rationales have been suggested to justify:pleas on .the bas1s of serious-

ness.. -First, plea bargaining involves.the defendant Jn.hJs.an.case in a

most direct way. and thus makes him more accountable for.‘the crime. = The give
and.take between prosecutor'andadefehse attorneyTforCes:thesdefendant to
realistically assess the probabilities of.guilt and conviction,.  This "ownership"
vprocess,.somecagree,;makes:defendants-moreﬂaCCountable“than'doesztria1, during
-which the defendant assumes: the position of formal:denial of 1iab11ity.

The second rationale presumes: that.a p1eafof;gui]ty“not;oniy;fokeswears
this position.of:nonliability but expresses remorse.: gThis*éxplanation'has been
asSaiied-as unrealistic, and'worse; because most“defendantSfact=on1y'out of a
sense of fear.and:of.foreshortening risk to their interests.. = This’ “debunking
may itself be unrealistic... The psychology:of" accountab1l1ty which a defendant
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undergoes is not all told in "a rat on a shinking ship?. Being faced with a
stigmatizing process whose point is made in the painful way of criminal sen-
tence, many defendants can become genuinely enlightened on their responsibility.
Probation knows this from long exposure to an insider's view of the process.

For desert, the seriousness of the offense must account for individual elements
of culpability. Thus a plea may well represent a diminution of desert.

III. Specific Issues

Thus, my response to the specific questions posed by the Commission is as
follows:

1, Explicit Discount Rates

For reasons stated above, explicit rates within the ranges established for
the offense should be offered for pleas entered.

2. Role of. Judge in Accepting Pleas

Because attorneys for the parties have pressures to distort the limits of
the guidelines, the judge should review facts of offense seriousness and record
prior to approval of the plea. Probation should serve an investigative role

independent of the parties and be able to inquire into facts under control of the

prosecutor, as well as make investigations of its own. The judges should assess
those facts prior to accepting or rejecting a plea agreement. When the parties
challenge the facts presented by probation, the judge must hold a hearing to
determine the accuracy of the account given by probation.

3.. Discount. for Cooperating Defendants

Generally discounts for cooperation should be in the control of prosecutors
at the charging stage. If defendants cooperate, ordinarily this means they also
will plead to charges brought against them. Under those circumstances,
cooperative defendants can receive the same type of discounts available to
defendants who plead. Probation should undertake its review of guideline-
related factors, but for thdse factors directly relating to cooperation of
defendant with the prosecution, the prosecutor should prepare and present an
additional report. Both reports would be subject to review by the sentencing

judge. The moving party would bear the burden of establishing proof of any
alleged factual inaccuracy.



MAXEY LAW OFFICES, PS.

CARL MAXEY OF COUNSEL:

WILLIAM C. MAXEY Leo H. Fredrickson

DANA C. MADSEN Robert L. Bell
September 22, 1986

BEVAN J. MAXEY P ! Offo M. Allison, Jr.

JUDY L. ROBERTS
TERESA D. THOMPSON
RICHARD JOHN ROBERTS

The Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.

Suite 1400

Washington, D.C. 20004

Dear Judge Wilkins:

I had occasion to be in private conversation with The
Honorable Robert J. McNichols of the United States District
Court here in Spokane and he called to my attention the
meeting of the Sentencing Commission and its preparation of
the tentative draft of sentencing guidelines. I have practiced
some 35 years in the State of Washington and appeared on
frequent occasion in federal court. I have also been the
chairman of the Criminal Law Section Committee for the
Washington State Bar Association in the past and played an
active role debating the Uniform Sentencing Guidelines that
we presently have in the Superior Court of the State of
Washington.

I would like to suggest early up in this letter that
the sine qua non of the United States Judicial System is
itself an independent judiciary.

We have now experienced the effects of the Uniform
Sentencing Guidelines in Superior Court since July, 1985.
Since that time we have had an independent study funded by
the legislation, a copy of which is enclosed for your advice
and guidance. The study was conducted by two eminent scholars
at the University of Washington and it already indicates that
one of the main concepts of uniformity has been throughly
breached. The initial argument was advanced that it would
provide uniformity and that the rich and poor would be treated
the same -- that the divergence that existed between whites
and minorities' sentencing would be abolished.

WEST 1303 BROADWAY SPOKANE, WASHINGTON 99201 (509) 326-0338



The Honorable William W. Wilkins, Jr.
September 22, 1986
Page Two

Needless to say, the study indicates that throughout
the State of Washington there has been the same disparity and
discrimination in sentencing habits of our State Judiciary as
there was prior to the Uniform Sentencing Guidelines. It
might further be called to your attention that we had used
the Uniform Sentencing Guidelines in the Juvenile Court System
prior to its adoption in the Adult Criminal Justice System.
Studies particularly conducted in King County, which is
the largest populated county in the State of Washington,
clearly evidenced that there were the same injustices in
sentencing patterns between the White and rich as there were
before with the poor and minorities. So, I would be hopeful
that the federal judges would be awfully slow to recommend
uniformity of anything.

I suppose the most clariant example of which I speak
was the unseemly behavior of both the Senate and House last
week in the debate on the new drug legislation. They are
willing to provide punishment anywhere from life to death as
they felt it would appeal to their political constituents
without the slightest concern for administering a sensible
resolution as the constitution intended. :

I speak briefly to:

Guilty Pleas

I would hope that there never would be a distinction
made of a defendant who pleads guilty and stands trial and be
subsequently found guilty. While a person should get some
special consideration for entering a plea of guilty one should
not be penalized by exercising his right to trial. The record
is replete with persons who have been sent to the penitentiary
who are in fact innocent and there are various degrees and
shadings of qguilt, all of which can come to the attention of
a judge when a trial is fully had and should in no way be a
deterent. as to the type of sentence unless in trial the
defendant has resorted to deception.

Plea Bargains

A plea bargain is something that almost all of
us lawyers who practice in the criminal courts use with great
frequency. It provides a large element of freedom and the
interests of justice is best served by the allowance of bargaining.
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We have a tendancy to forget there are cases which
embrace every conceivable possibility and that evidence can
be frequently interpretted one way or the other. 1In a sea of
uncertainty the defense lawyer and the United States Attorney
should have the full exploration of the use of a plea bargain
and in the end justice has a likelihood of receiving th good
fruits of those bargains. It diminishes the likelihood of
trial and creates an environment where correctness of sentencing
is more assured than a trial itself. Obviously, the courts
in our jurisdiction requires and gets usually a full explanation
as to why a plea bargain is made and they certainly are in no
" way bound to accept the same. But, if the plea bargain is
compelled to be within the sentencing guidelines it seems to
me that it would straight jacket plea bargains to the point
that its use would be too restricted. From a practical
standpoint nothing has effectively reduced the caseload of
- the court yet maintained the dignity as well as well administered
- plea bargaining.

Cooperation

, I think cooperation should be a consideration in
administering any sentencing guidelines but should not in and
of itself be the sole determinate factor. 1In the State of
Washington, we have always had the provision for an exceptional
sentence, either up or down, from the standard range depending
on circumstances. I am enclosing a copy of that statute for
your advice and guidance. Our Supreme Court recently held in
State v. Oxborrow, 106 Wn. 2d 525 (August 14, 1986), that

once a judge elither lowered or raised the penalty under the.
special circumstances that the sentence could not be reversed
unless there was a manifest abuse of judicial discretion.

The fear comes from adding time above the standard
range, more so than from granting leniency under the standard
range in that public and passion compel situations where
judges are more constrained to go up than they. are willing to
‘'go down. It harkens back to my original observations about
the death penalty vote by the United States Senate and Congress.
When the public is on a quest we have had witch hunts. One
‘would need to go no further back than the days of the McCarthy
hearings and those infamous decisions on cases of alleged
communism, the loyalty oath cases, the McCarran Act cases and
I think the early days of the War in Vietnam. Most all
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federal judges were giving the full five years to CO's and I
recall specifically one judge in Ohio who openly boasted that
no one charged with a draft evasion case has received less
than the full five. So, the temper of the times does affect
the sentencing patterns.

I hope my observations have been somewhat helpful and
I thank you for allowance to communicate.

Sincerely,

CARL MAX

CM:ddd
Enc.
cc: The Hon. Robert J. McNichols
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Honorable William W. Wilkins, Jr.

Chairman, United States Sentencing Commission
1331 Pennsylvania Avenue, NW

Suite 1400

Washington, D.C. 20004

RE: Sentencing Guidelines
Dear Judge Wilkins:

In response to your letter of August 20, 1986,
concerning the proper role of plea agreements in a sentencing
guidelines system, I have tried my best to answer the inquiries
made:

1. Guilty Pleas

The sentencing guidelines should not provide a
downward sentencing adjustment for defendants who plead guilty.
No distinction should be made between a defendant who pleads
guilty and one who stands trial. There is a right of every
defendant to stand trial, and the courts have held that it is
improper to give that consideration. Obviously, from the data
which you mentioned in your letter, sentencing judges have
apparently imposed lower sentences after a guilty plea, but they
should not do it as a matter of policy.

2. Plea Agreements

The court should be careful in insuring that
negotiated plea agreements, if they are "sentence bargaining"
under Rule 11(e)(1)(C), should be within the guidelines set out.
If they are not, the court should make certaim that any reasons
the parties give for going outside the guidelines should be valid.
I do not think that there will be any impact on "charge
bargaining” under Rule 11(e)(1)(B), as the defendant will then be
convicted on only one charge. So long as the court finds that
the prosecutors and the defense attorneys are acting in good
faith, I believe that the court can allow counsel to stipulate to
the underlying facts of an offense and the offender's behavior
when those factors mandate a certain sentencing result.

3. Cooperation

Sentencing guidelines should definitely give
recognition to offenders who cooperate with authorities. Public
policy should also encourage offenders to cooperate, as they
sometimes take a genuine risk by doing so.
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I believe that different levels of cooperation should be
objectively identified, if that is possible, but I am not certain
that there are objective factors which can be set out. If that
is found to be possible, relative downward adjustments should be
made from the otherwise applicable sentence. The decision of the
appropriate level for downward adjustment because of cooperation
should be up to the prosecutor or the prosecutor and defense
counsel together. I do not believe that this is a court function.
If there is a dispute regarding the level or quality of
cooperation, that could only be resolved by the court after each
party is allowed to introduce evidence or argue the extent of
cooperation.

Sincerely,

Hpe KL,

Eugene E. Siler, Jr.
Chief Judge
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Honorable William W. Wilkins, Jr.
Chairman

U. S.Sentencing Commission

1331 Pennsylvania Avenue, N. W.
Suite 1400

Washington, D. C. 20004

Dear Honorable Wilkins:

Forwarded are responses from our district regarding the proper role of plea
agreements in a sentencing guideline system.

Guilty Pleas

Should the sentencing guidelines provide a downward sentencing adjustment
for defendants who plead quilty? No, however, the Judges should be given
the discretion to impose lower sentences if such is warranted.

Plea Agreements

The judiciary's involvement in the scrutiny of negotiated pleas should extend
only to the assurance that the agreement is within constitutional bounds and
that it adheres to local rules regarding the acceptance of negotiated pleas.

In evaluating a plea agreement, the sentencing judge must first determine
that there is a factual basis for the plea. Further, the judge should make
sure the plea agreement is not constructed in such a manner so as to circum-
vent the spirit or intent of sentencing guidelines.

The Sentencing Reform Act will have some impact on the "charge bargaining”
unider Rule 11l(e) (1) (B). It would seem that the government would wnat to be
careful in not bargaining to dismiss charges that might preclude the Court
from imposing a sentence within the guidelines. Since the "gquidelines" will
be predicated on certain known or given factors, the charge bargaining process,
if handled improperly, could circumvent the spirit and intent of the deter-
minant sentencing process.

The issue of "sentencing bargaining” under Rule 1l(e) (1) (c) will have the
same concerns under the Sentencing Reform Act as stated above. Certainly,
the Court will look with a jaundiced eye at a plea bargain that would agree
to a sentence above or below the guidelines.
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Given that certain "underlying facts" of an offense and.an offenders behavior
may mandate a certain sentencing result, it would appear a stipulation by
prosecutor and defense counsel may not be sufficient. It would appear that
since such "factors" play such a significant and overwhelming role in the

‘sentencing process under the Sentencmg Reform Act, these "facts" should be

spelled out and substantiated in such clarity as to unequivocally support
any sentence agreement or sentence ultJ.mately Jmposed by tlie Court.

CooEratlon

The sentencing guldelmes should not give recognition to offenders who
cooperate. However, if cooperation is to be recognized at any point, it
should be included in the plea agreement between the government and defense

attorney. -

Sincerely,

Judd keqes o

- Supervising U. S. Probation Officer
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United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.

suite 1400 . .~ .

Washington, D.C. 20004

Attention: ;Mr: William WQfWilkins, Jr;
: Chairman
Dear Mr. Wilkins:

In response- to youf August 20, 1986, letter I have offered
the following comments as they apply to .the questions you
have raised concerning guilty pleas, plea agreements and
cooperation. -

GUILTY PLEAS

Given the dramatic increase of criminal intake in the
Federal Court System, and the general expectations that this
trend will continue, the acceptance of 'provisioned guilty
pleas seems to be most realistic and practical. Hence from
the point of view of the Criminal Justice System, (not
withstanding the fact that it is assumed that all defendants
who plead guilty are guilty), given their entry of a plea,
there should be some inducement and some benefit ‘to them.
As is the custom now, pleas of guilty are entered to lesser
statutory penalty exposure, nevertheless, the Court is and
should be apprised of the defendant's role in the total offense
behavior. Hence at this point, penalty exposure is usually
limited by the entry of a guilty plea. Given these factors
and the approval of the Assistant U.S. Attorney, defendants
who enter guilty pleas should benefit by having the guidelines
adjusted in a downward trend of not more than one-third to
one-fourth of the appropriate sentencing guidelines. Although
some may argue that this is minimum adjustment to the
guidelines, I believe that it is a fair and equitable approach,
given the fact that by pleading guilty most defendants have
already limited their statutory penalty exposure dramatically.
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PLEA AGREEMENTS

PN

My exposure to plea agreements has been solely within
the District of ©New Jersey. The plea:  :agreements usually
cite the following areas of comments: - 1) the defendant's
cooperation if any, 2) the agreement that the government
will dismiss outstanding counts . of . the “indictment = or
information and 3) that the plea agreement is not binding
upon other federal and state agencies, and finally that the
United States would stand mute at time "of sentence other™
than to correct any factual inaccuracies contained  within
the presentence report. For most district judges have accepted
the plea agreements and it ‘seems rare when such an agreement
is not accepted by the Court. Given the upcoming sentencing
guidelines requiring mandated sentences, I am not quite sure
how effective and critical plea agreements would be. Although
I have always felt the United States Attorney should take
a stand in Court by expressing or recommending to the Court,
a particular sentence, I do not view this as utterly critical,
now that the new sentencing guidelines will be mandated.
I would have 1little else comment in this area other than
to suggest that the judicial officer still have the authority
to scrutinize the plea agreement and to be the final say
as to whether it is appropriate and in the best interest
of justice. ‘

COOPERATION

It is my belief that this is an essential ingredient
in the successful prosecution of many defendants. It should
be a realistic concern on the part of the government to offer
a practical recompense to those who cooperate. This cooperation
should be expressed both publicly and within the plea bargain
content. I believe there should be a distinction made between
the cooperating citizen within the community and the
cooperating co-offender. I embrace the Commission's suggestion
for various 1levels of cooperation and credit for offenders
therein. The difficulty, however, may 1lie in the rewards
system. The more serious the crime the more serious the
penalty, if a defendant is charged with espionage decides
to cooperate against his co-offenders then that particular
level of cooperation should not result in a wide span of
lesser penalty exposure for the cooperator. The other end
of the spectrum would reveal that a "cooperator" in a crime
of far less magnitude, say theft of treasury checks (under
$100) should be able to be exposed to a greater lesser penalty
limit than one who cooperates in a more serious crime.
Although it is acknowledged that this is a confusing area
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to evaluate, the worth of one's cooperatleﬁ I believe it
is an essential part of the Criminal Justice System, and
those who do should therefore be rewarded.

I hope my comments. may ‘be helpful to you. If you require
any additional information, please let me know.

Very truly yours,
William P. Carroll

Supervising U.S. Probation Officer

WPC:md



FEDERAL PROBATION
OFFICERS ASSOCIATION

National Officers 1986

President/Editor Vice President Secretary Treasurer
Robert L. Thomas Charles L. Stearns Rory J. McMahon Carol D. Erichsen
Phoenix, AZ W. Covina, CA Ft. Lauderdale, FL Grand Rapids, M1

September 15, 1986

Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.
Suite 1400

Washington, D. C. 20004

Re: Plea Agreements in a Sentencing Guidelines System
Dear Judge Wilkins:

Reference is made to your letter to Robert Thomas, President,
Federal Probation Officers Association, dated August 20, 1986,
regarding the proper role of plea agreements in a sentencing
guidelines system. Mr. Thomas asked me to submit a response
on behalf of the Federal Probation Officers Association.

Regarding guilty pleas, it is believed that the guidelines
should make no distinction between a defendant who pleads
guilty and one who stands trial and is found guilty. To do
otherwise violates not only the "presumption of innocence"
premise upon which our criminal justice system is predicated,
but imposes a gentle judicial persuasion to plea guilty. An
equitable model such as the Sentencing Commission is develop-
ing should not discriminate by virtue of the method of
conviction.

Regarding plea agreements, it is suggested that the Sentencing
Commission promulgate policy statements responsive to the Con-
gressional intent that plea agreements not be used to circum-
vent the sentencing guidelines. However, by their very nature,
negotiated plea agreements and charge bargaining are designed
specifically for that purpose. It seems important that dis-
cretion be afforded the Court particularly, to allow for
unique circumstances calling for an unorthodox disposition.

It is paramount that discretion remain with the Court rather

Regional Officers
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than the prosecutor. Responsibility for the ultimate sentence
must remain with the sentencing Judge who is in the best
position to see the '"large picture" and to balance conflicting
concerns.

In the area of cooperation, it is believed strongly that the
sentencing guidelines not give recognition to offenders who
cooperate with authorities. It is anticipated that the
prosecutor, in filing charges, and the Judge, in plea nego-
tiations, will take into consideration an offender's
cooperation. Also, sentencing guideline adjustments favoring
cooperating OFFenders will become common knowledge within the
institution and could pose some danger for those identified
offenders.

Again, we hope the foregoing observations will be of assistance
to the Sentencing Commission in examining their mandate and in
preparing a comprehensive and equitable sentencing guidelines
document.

Respectfully submitted,

%HK&LES L. STEAPNS Supervising

U. S. Probation Offlcer
Vice President
Federal Probation Officers Association

CLS:de

cc: Mr. Robert L. Thomas
Phoenix, Arizona

Ms. Susan I. Smith
Richmond, Virginia
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The Honorable William W. Wilkins, Jr., Chairman
United States Sentencing Commission

1331 Pennsylvania Avenue, N.W., Suite 1400
Washington, D.C. 20004

Dear Judge Wilkins:

We are pleased for the opportunity to respond to your request of August 20, 1986
pertaining to the proper role of plea agreement in a sentencing guideline system. This
response was prepared with the assistance of the Chief and Deputy Chief U.S. Probation
Officers in this district. A brief introduction will provide the framework in which
we have attempted to respond to the Commission's questions.

Of the many issues which we have considered, none in our opinion deserves more careful
analysis, consideration and assessment than the issue of the role of plea agreement.
This is so because to a great extent the effectiveness of the guideline system to promote
a more uniform sentencing practice, which can be executed in a fair and equitable
manner, rests with the key policy decision of whether a sentence reflects the degree
and seriousness of the offense. A guideline system purports to decrease unwarranted
disparities by establishing narrow sentence ranges. If the guideline system simply
transfers the discretion from one judicial party to the next, then the task of creating
an effective guideline system would, in our view, accomplish very little.

Our position is that plea negotiation is a "necessary evil." It is not a mechanism that
promotes justice, but rather, a mechanism that responds to some practical limitations
of the criminal justice system. Historically, arguments have been presented attempting
to show that abolishing the plea bargaining system would be disastrous. Studies that
have demonstrated that this may not be accurate have, so far, not received much
support.

We believe the Commission must deal with the greater policy issue with respect to
the status of a plea bargaining system. If the Commission, by definition, accepts the
view that plea negotiation is a "necessary evil," then the Commission's policy would
focus on reducing plea bargaining practice to the extent this is practical or feasible.
If, on the other hand, the Commission views plea bargaining as not "a necessary evil"
but as a process that is complimentary to the adversary system, then the Commission's
policy may, therefore, incorporate a continued plea bargaining system. We believe
the Commission should make a clear distinction from a policy point of view with respect
to the process of plea bargaining. When this has been accomplished, we believe the
issue as to the role it will play in the process will be clearer.



Honorable William W. Wilkins, Jr.
Page 2

In our analysis, we find a significant relationship between the decision to adopt a
guideline system based on the total offense severity versus a system based on the offense
to which the defendant has pled guilty. We believe that it is this decision that will
determine the role of plea bargaining in a guideline system. In previous submissions
to the Commission, we have supported a guideline system which is based on ‘the total
offense severity. In the absence of a Parole Commission (which currently considers
the overall offense severity), if the guideline system is based on the total offense
severity, it is expected that a plea bargaining process will be diminished. There is
simply not much to bargain for. It is for this reason that we believe the decision to
adopt the guideline system, based on the total offense severity versus a system based
on the offense as pled to, will effectively limit plea bargaining. If the guideline system
is based on the offense as "pled to," the plea bargaining process will be catapulted
into the most powerful variable in the administration of justice. It would effectively
transfer discretion from judges to the prosecutor's office.

We believe that the public does not understand the practical needs of the criminal
justice system and, consequently, has not supported "making deals with offenders.™
This contributes to the perception that the criminal justice system suffers from lack
of credibility, effectiveness and public support. Eliminating the perception of "dealing
with offenders" would promote the perception of the system being effective and just.

In summary, we feel the issue of the balance between the interest of justice
(eliminating/reducing plea bargaining as a necessary evil) versus supporting the practical
concerns of the deficiency of the system, is essential to this discussion.

Guilty Pleas. In our view, the issue of making a distinction between defendants who
plea guilty and those who do not is almost a rhetorical question. We believe that such
systematic distinction would violate specific constitutional principles of justice which
provides that defendants have the right to a trial. To reward those defendants who
pled guilty (although they spared the government the expense of a trial) is, by
implication, denying some privileges to defendants who exercise their constitutional
right.

Our experience indicates that defendants and their attorneys consider carefully the
preponderance of evidence against them, their ability to prove their innocence, and
the cost of a trial, and on the basis of this analysis, decide whether to plead guilty
or stand trial. '

Many defense strategies come to play in this decision. A ‘trial brings out many issues
that defendants would prefer to remain in the dark. Sometimes a trial gives the
defendant an opportunity to bring out issues in a dramatic fashion which he/she believes
will work to his/her advantage. To merely develop a system that gives credit to those
who plead guilty would be to deny the serious decision reached on a case-by-case basis
- "to plea or not to plea."

We recommend, therefore, that the guideline system should make no distinction between
defendants who plead guilty and those who elect to stand trial and are subsequently
found guilty.
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Plea Agreement. As stated in our introduction, the limits of plea agreements will
be based on whether a guideline system is founded on the overall offense severity or
the counts to which the defendant pled or is found guilty. If the system adopts the
overall offense severity mechanism, such as is currently utilized by the Parole
Commission, plea negotiations will not be an important factor and its impact on the
system will be reduced. In support of our position, it may be helpful to summarize
our experience with plea negotiations in the Northern District of Illinois.

For some time, the Northern District of Illinois has had an extensive procedure for
handling plea agreements. A consistent format is used which carefully follows the
requirement of current law: Summarizing the official charges, stating that the
defendant is pleading guilty because the defendant is in fact guilty, including the
maximum penalty, what would be involved if a trial was elected including the privilege
against self-incrimination, and advising that the defendant waives all rights as is set
forth in the documents if the plea of guilty is accepted. Furthermore, the defendant
is apprised that the court and the probation officer will be advised of the extent, nature .
and scope of the defendant's conduct, including all matters of aggravation and
mitigation. Finally, the defendant is warned that the sentencing judge is neither a
party to nor is bound by the agreement and is free to impose the maximum penalty
as set forth in the document. The document provides for the signature of the United
States Attorney, the Assistant United States Attorney, the defendant and the defendant's
attorney. - ‘

It is our experience that the above comprehensive plea agreement procedure, only
. in rare instances, effectively influences the sentencing outcome. These agreements
usually provide for the prosecutor to make no recommendation as to the appropriate
finding or sentence, or not to oppose the imposition of a probationary sentence, or
reference to restitution or a fine. Instead of influencing the sentencing decision, we
believe that the plea bargaining effectively controls the prosecutor's behavior. It
is our experience that what -is being bargained for in most instances is the position
the prosecutor will take at the time of sentencing, and what he will say or not say.
This is significant for studies have confirmed that the prosecutor's behavior during
sentencing hearings can be a significant determinate of the sentencing outcome. Judicial
officers tend to follow prosecutor's recommendations for a number of reasons. These
reasons include the prosecutor's credibility in the respective court, the method of
presentation and what is emphasized.

With respect to the appropriate limits of judicial scrutiny of the negotiated plea
agreements, we believe that based on our experience in this district, there will be
little activity requiring judicial involvement. Again, we believe this would depend
on the role plea bargaining will pay in the process, depending on the policy decision
as to whether the guideline system will be based on the overall offense severity or
to the counts to which the defendant pled or is found guilty.

This policy decision will also have an impact on the extent to which prosecutors and defense
attorneys can stipulate to the underlying facts of an offense in deciding which guideline
sentence should apply. Under a system of "charge bargaining" the stipulation between
prosecutor and defense attorney will become intense, subject to abuse and manipulation.
We are concerned that in this respect defendants with little resources and status will
not be able to bargain effectively, while white collar offenders with adequate resources
will successfully reduce the charge to fit the mandatory guideline sentence that can
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be negotiated between prosecutor and defense counsel. This is due to the fact that
‘many  white collar offenders retain private counsel months prior to indictment and
bargaining begins at that early stage. Many indigent defendants do not obtain counsel
until actual arrest or after the indictment has been returned. We envision that, stepwise,
the process will involve determining what sentence is appropriate in the view of the
prosecutor and defense counsel. When this decision has been reached, the charge will
be accommodated or reduced accordingly to reflect the previously agreed upon sentence.
This could result in the system's failure to operate in an effective and Just manner
which was the justification for developing guidelines in the first place

Coogeratlon We envision similar problems in dealmg with the issue of cooperation
as in dealing with plea agreements.” From the practical side, without cooperation by
some defendants, it would be impossible to effectively prosecute other more culpable
defendants in some instances. Yet, we believe it is more important to consider the
overall public policy consideration. This is based on our conviction that the perception
of the criminal justice system can be an effective tool in the crime control mechanism.
It is important for the public to perceive the system as rational, effective and fair.
We believe that the present law provides for sufficient flexibility to accommodate
a reward system for defendants who cooperate with the government. This can be done
through the 25% range between the top and bottom of the sentencing range.
Specifically, defendants who cooperate could be given the bottom range. We suspect
also that judges will be inclined to give sentences below the guidelines as provided
by law for mitigating circumstances. On a practical level, if such a sentence should
fall well below the guidelines, only an appeal by the prosecutor could effectively
challenge such a judicial decision. Obviously, if a defendant cooperates with the
prosecutor, there will be no challenge and the reasons provided by the court as mitigating
circumstances would remain valid and unchallenged.

Not withstanding the practical contribution of giving credit to defendants who cooperate,
we find significant problems that would support a rejection of any further identification
or adjustment consideration. These problems are:
1) - The issue of deciding what is "cooperation" and the extent of cooperation.
2) The unfairness to defendants who would like to cooperate but have nothing to offer.
3) One-defendant indictments involving isolated matters would discriminate against

such defendants where cooperation is not applicable.
We hope the above information will assist the Commission.

Respectfully,

N

G. P/ederlck Allen, Ph.D.
. U.S. Probation Officer
Tel: FTS: 387-5726

GFA:bz
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U.S. Sentencing Commission
1331 Pennsylvania Avenue, N.W.
Suite 1200-A

Washington, D.C. 20004

MEMORANDUM

FROM: Tobin P. Sullivan
U.S. Probation Officer

SUBJECT: Plea Agreements

The following is provided as a response to the issue.
regarding the proper role of plea agreements in a sentencing
guidelines system. Again, I appreciate an opportunity
to provide input on this subject matter.

Recognizing that approximately 90% of federal criminal
. cases are presently disposed of by guilty pleas, the
preservation of this procedure for practical reasons 1is
essential to an expeditious handling of the volume of
cases confronting the federal criminal system. Accordingly,
in this officer's opinion,. a plea disposition should carry
incentives set forth in the guidelines which would reflect
in some way the defendant's election to plead to a
particular offense. This would serve to encourage pleas
thereby removing the Government from the obligation of
prosecuting a particular - case which often results in a
significant expense for the taxpayer. In addition, a
downward sentencing adjustment for defendant's who plead
guilty would also serve to recognize the defendant's
admission of responsibility for his behavior and level
of remorsefulness.

With respect to a plea agreement, recognizing that
the legislative history of the Sentencing Reform Act
demonstrates congressional concern that plea agreements
not be used to circumvent the sentencing guidelines, it
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would necessarily follow that some level of Jjudicial
scrutiny exist regarding negotiated plea agreements. With
regard to specific standards, in this officer's opinion
- the plea agreement should not serve to minimize the
particular offense behavior or prevent the Court from
. considering all elements of the offense i.e., the various
"harms" which are of an aggravating significance. As
an example, the entering of a plea of guilty or nolo
contendere to a charged offense or to a lesser or related
offense should not prevent the Court from fashioning an
ultimate disposition which would consider the entire offense
behavior. However, as previously indicated, the sentencing
guidelines should provide a downward sentencing adjustment
for individuals who fully acknowledge their culpability
and remorsefulness which is demonstrated through a plea
"disposition. ' B

- With respect to ‘"charge bargaining" under Rule
11(e)(1)(B), while the United States Attorney may make
a recommendation, or agree not to oppose the defendant's
request for a particular sentence, this position should
only be in the form of a recommendation to the Court and
'should once again not prevent the Court from considering
the totality of the offense which would include various
aggravating circumstances. Relative ‘to "sentence
bargaining" under Rule 11(e)(1l)(C), the United States
Attorney's recommendation with regard to a specific sentence
would again serve only as a recommended disposition.
Generally, the Court should retain a level of judicial
scrutiny promulgated through specific guidelines and policy
statements sufficient to the extent that the end result
reduces sentencing disparity which 1is an objective of
the Sentencing Reform Act. Finally, the plea agreement
should not represent a format for Government or defense
attorneys to be used to circumvent the sentencing
guidelines.

_ With regard to an offender's 1level of cooperation
with authorities in investigations and prosecutions, it
has long been recognized that this practice is an accepted
and fruitful tool to prosecutors. As in the case of plea
agreements, various levels of <cooperation should be
objectively identified and given relative downward
adjustments in this officer's estimation. However, strict
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guidelines should be applied when assessing an individual's
level of cooperation with regard to an investigation.
Again, any downward incremental adjustments with regard
to a sentence should not depreciate the particular offense
behavior. When assessing the appropriate level of downward
adjustment, the sentencing Judge should have the ultimate
decision making authority. However, this decision should
be based upon information provided by the prosecutor and
defense attorney.

in P. 1livan
.S. Probation Officer
‘Phone: 633-0440

TPS:dlr
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September 18, 1986

William W. Wilkins, Jr.
Chairman

U. S. Sentencing Commission
1331 Pennsylvania Ave. N.W.
Suite 1400

Washington, DC 20004

Re: Your letter August 20

Mr. Wilkins:

In response to your letter regarding topic
of the Commission's September 23 hearing--the
proper role of plea agreements in a sentencing
guideline system--the Courts & Convictions Committee
of the Mayor of Dallas Criminal Justice Task Force
met yesterday and took the following positions
regarding the questions you posed:

l. GUILTY PLEAS: We would oppose sentencing

guidelines providing a downward sentencing
adjustment for defendants who plead guilty.

We would make no distinctions between a defendant
who pleads guilty and one who stands trial

and is subsequently found guilty.

2. PLEA AGREEMENTS: To impose restrictive guidelines
on the process of plea bargaining is to destroy
the ability of the prosecutor and defense
attorneys to negotiate the best results.

We do not see this process as being the purview
of the judge. To make him a viable player

would require virtually trying the case for

his benefit and background. This is impractical.

3. COOPERATION: Virtually the same answer is

used here as in Plea Agreements. In the
shortest statement, "It's not now broken

so don't mess with it." To impose any new
restrictions or "guidelines" is to simply
complicate an already unnecessarily complicated
process. To attempt to grade "levels or

EDITORIAL BOARD

PROFESSORS OF ECONOMICS: DR. FRIEDRICH A. VON HAYEK, University of Freiburg, W. Germany «DR. S. CHARLES MAURICE, Texas A&M UniversitysDR. ROGER LEROY
MILLER, Clemson UniversitysDR. THOMAS R. SAVING, Texas A&M University-DR. RICHARD H. TIMBERLAKE, JR., University of Georgia*DR. ROBERT TOLLISON, George
Mason UniversityDR. GORDON TULLOCK, George Mason University
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quality of cooperation" is to impart more knowledge
of human nature than we believe the judges now have
and we're quite sure the attorneys and prosecutors
do not have.

We have necessarily tried to keep our comments as
brief as possible but each reflects protracted discussions

with a group of qualified observers.

Very truly yours,

@%ML@ 9 i

Sherrill E. Edwards
President

SEE:sz



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

DAN W. STOWERS PROBATION OFFICE ' 517 E. WISCONSIN AVE.
CHIEF PROBATION OFFICER 620 FEDERAL BUILDING
‘ - September 19, 1986 : MILWAUKEE. Wi 53202

PHONE: 414-291-1425
FTS: 362-1425

© The Honorable William W. Wilkins, Jr., Chairman
United States Sentencing Commission
1331 Pennsylvania Avenue, N.W., Suite 1400
Washington, D. C. 20004

Dear Judge Wilkins:

I am pleased to have the opportunity to comment on the issues raised in
your letter of August 20. I took the liberty of sharing your letter with each
of our District Judges. One of the Judges has responded with a few of his candid
thoughts and has authorized me to make them available to you. His letter is
enclosed. We are all watching the work of your Commission with great
appreciation for the task before you and equal concern over the importance
of your work.

As to the questions posed in your letter, please accept the following, which
-is for the most part the product of my discussions with other probation officers
in our district and my own views on the subjects. I cannot, of course, speak
for the court. '

GUILTY ?LEAS

You noted empirical studies which have shown Judges impose more severe
sentences after jury or court verdicts. There are, of course, a number of reasons
which contribute to this, not the least of which is the attitude of the defendant.
It is our experience the level of cooperation and expressions of remorse are
usually much more limited with defendants who have received a guilty verdict.
This intangible quality is quite often the common thread which links these
defendants. As.one of our Judges has suggested, we are all impressed with

~ a defendant who admits his wrongdoing and steps forward to accept his
punishment and begins the rehabilitation process. To what extent the court
or others involved in the sentencing process are influenced by a defendant's
decision to exercise his constitutional right to trial is, at best, uncertain. I
see insurmountable problems with any guideline for downward sentencing
adjustments for defendants who plead guilty. Much like the plea bargaining
process, it seems efficient and streamline. However, to do so would give the
government a bargaining chip which would, I feel, conflict with the sanctity
of the court. I urge you to make no distinction between a defendant who pleads
guilty and one who stands trial.
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PLEA  AGREEMENTS

No limitation should be placed on the discretion of the court as to the kind
of plea agreements which can be acceptable or rejected beyond the existing
Federal Rules. To cite a practical reference, just this week in court one of
our Judges, in accepting a plea of guilty, placed the defendant on the stand
and after questioning her at length, the Judge dismissed the plea agreement
because essentially the defendant had failed to acknowledge, inspite of the
written agreement, her wrongdoing. Were the Judge not to have discretion
in confronting the defendant as to what actually happened in the offense behavior
in. a non-threatening, non-technical manner, the system would lose a very
important check and balance, We are also concerned over limitations plea
agreements often place on the needs of the victim. This, of course, goes to
the much broader question of overall offense severity and the probation officers
dilemma with providing a complete picture to the sentencing Judge of exactly
~what happened in addition to what is charged in the Indictment or even admitted
to in the plea agreement. We hope you will not promulgate standards which
will limit our ability to.incorporate overall offense severity into the sentencing
process. :

~ On the other hand, issues are frequently raised at the sentencing stage which
unduly complicate the sentencing process and could have been resolved in the
plea negotiations.” Restitution is a typical area where concrete figures should
be agreed to prior to the sentencing hearing or at the very least, at the change
of plea hearing. As you suggest in your letter, we see internal contradictions
with a system which permits negotiations which could exclude information
essential to the uniform and accurate assessment of offense and offender ranking.
We cannot envision a system which would place any limitation whatsoever on
the nature and quantity of information provided to the court in carrying out
the sentencing function.

COOPERATION

" To some extent, the matter of cooperation goes to my earlier comments
concerning the defendant's attitude. Both human nature and common practice
suggest that one's level of cooperation and attitude at all stages of the criminal -
justice system influence the decisions being made. I urge you to leave the
prosecutor with the widest. latitude in extending to defendants credit for
cooperation through limiting their sentencing exposure. Given the very nature
of the sentencing process, I cannot fathom a guideline system which could
adequately quantify the extremes in levels of cooperation. Downward and upward
adjustment is a fact of life in the present system. Continuity and disparity,
to what extent they can and are being controlled, are now the exclusive domain
of the prosecutor. I cannot suggest a manner in which the court could or should
be placed in a position to grant specific levels of credit or to withhold credit
based- on the defendant's level of cooperation. Regardless, this human quality
cannot be removed from the sentencing process. The defendant's level of
cooperation as a factor in sentencing is here to stay regardless of what you
may promulgate. .
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I hope you will find these suggestions useful. We are looking forward to
receiving the earliest possible draft of your guidelines as we are anxious to
~ begin what we perceive as the awesome task of implementing the product of
your work.

Sincerely yours,
C I Fan\ —
' %an&% ‘

towers .
Chief U. S. Probation Officer

DWS/vlh
Enclosure



United Ftates Bistrict Court

Bastern  Bistrict of Wiscomsin

. Qhumbers of Room 250 Federal @murthouse Telephome
Thomas Y. Qurram 517 Tast Wisconsin Averue (414) 291-4167
Bistrict Judge Miltomukee, Wisconsin 53202 (FTs) 362-4167

September 3, 1986

Mr. Dan W. Stowers

Chief Probation Officer
Eastern District of Wisconsin
517 E. Wisconsin Avenue
Milwaukee, Wisconsin 53202

Dear Dan:.

With reference to your memo requesting comments on the
Sentencing Commission's inquiries, I have the following thoughts
to offer on these very complex issues.

Guilty Pleas As stated, there are a number of philo-
sophic and practical reasons why judges impose lower sentences
after a plea of guilty. For one, I am much more impressed with a
defendant who evidences remorse after his arrest and proceeds to
enter a plea of guilty, than the defendant who is struck with
remorse after the jury returns a verdict of guilty. Either the
sentencing guidelines should provide a downward sentence adjust-
ment for a defendant who pleads guilty or an exception to the
guidelines should be recognized where pleas of guilty are .
received. 1In other words, this could be one of the factors that
would justify a trial judge dropping below the guidelines in
cases where pleas were entered. Caution of course has to be
exercised to avoid setting up a policy whlch discourages legiti-
mate defenses to crlmlnal charges.

Plea Agreements I don't know of any judge who considers
himself bound by the recommended sentence in any plea agreement.
In fact as you know, in this district it's a rarity when the plea
agreement contains any specific recommendation. I realize that
this is customarily done in state court but hopefully that will
never come to pass here in the Eastern District. For some time
now I have been deeply concerned about the court's role in
accepting plea agreements, especially when the summary of the
facts presented by the Assistant United States Attorney fre-
quently includes all the elements of the other charges pending
against the defendant which the agreement provides are  to be
dismissed. Up to now, with one exception, I have gone along with




the plea agreement. Other judges argue that counsel for the
government and defense are in a much better position to make the
evaluations and to determine the strengths and weaknesses of
their various positions than the judge is and therefore we should
be able to rely upon their agreement. That comes very close to a
rubber stamp approach in my judgment. I really don't see where
the new sentencing guidelines are going to change that or make it
any more difficult. Maybe I've overlooked some of the provisions
that the Committee is considering, but on the surface it appears

that we're still going to have to apply the same standards as
before.

Defendant's Cooperation This has always been a diffi-
cult matter to assess. I dislike numerical evaluations but, for
lack of a better approach, I wondering if a score could not be
assigned to the defendant based upon (a) the value of the
information submitted; (b) the voluntariness of the information;
(c) corroboration of existing facts; and (d) whether such
information would have been obtained with or without defendant's
cooperation. There may be some other factors that prosecutors
would like to have included in the formula but then attach five
for the highest in each of the categories and lesser amounts as
you go down the line. Allow the defendant's counsel to object to
the evaluation submitted by the United States Attorney and let
them refer to it in their in-court statements at time of sen-
tencing. I see no need for an evidentiary hearing but merely an
opportunity to alert the court as to any disagreement that might

exist between prosecutor and defense counsel and the specific
area of dispute.

For what it's worth, these are my off the top of the
head comments. Thanks for keeplng us informed.

Very truly yours,

TJC:bf
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UNITED STATES DISTRICT COURT

DISTRICT OF NEW MEXICO
PROBATION OFFICE

DANIEL PEREZ
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_ FARMINGTON 87401
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September 18, 1986 . . ROSWELL 88201

$505-622-2658

P.O. BOX 2246
SANTA FE 87501
505-988-6638

Honorable William W. Wilkins, Jr.
Chairman, U. S. Sentencing Commission
1331 Pennsylvania Avenue, N.W. :
Suite 1400

Washington, D. C. 20004

Dear Judge»Wilkins:

This is in reply to your letter dated August 20, 1986 requesting our
input on guilty pleas, plea bargains, and cooperation.

Guilty Pleas

The sentencing guidelines should provide a downward sentencing adjustment
for defendants who plead guilty. Plea bargains are designed to benefit
both the defendant and the U. S. Attorney. The defendant is allowed

to plead to a lesser charge or to few counts and the U. S. Attorney
saves the expense and time necessary to try the individual, or he
receives a plea on a case in which his evidence is somewhat dubious.

It could be argued that the defendant has received his just reward for
his gquilty plea by facing a lesser sentence which, on occasion, is
substantial. However, practically thinking, plea bargain agreements

do help in the processing of some cases more efficiently.

Plea Agreements.

The Court currently has the power to accept or reject plea bargain
agreements. However, the Court usually has limited information regarding
the crime at the time of the plea. The Sentencing Commission could
suggest that the Courts require that at the time of plea, the prosecution
provide the Court a prosecution version and a victim impact statement
agreed upon by both the defense and the prosecution. The Court, with
this information, could more objectively make a decision on the proposed
plea bargain. The Sentencing Commission should direct the Court to
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. closely scrutinize the plea bargain for indications that depreciates

the seriousness of the crime or that it.is being used to circumvent -
the sentencing guidelines. If it appears that this is occurring, the
Court should be directed to reject the plea and to indicate to the
prosecutlon or the defense the spec1flc concerns. T

As 1nd1cated in the prior sectlon, plea bargalnlng is a:necessary part

" of the judicial system. However, with some careful review by the Court
- charge bargaining under Rule 11(e)(1)(B) can be adequately controlled. -

As to sentenc1ng bargaining under Rule 11(e)(1)(C) this has' never been

a problem in our district since our Judges on only a very rare occasion
will allow this kind of bargaining. However, the U. S. Sentencing
Commission could make a policy statement to the effect that the
sentencing Courts should have a complete presentence report prlor to
acceptlng any sentence bargaining.

To what extent can prosecutors and defense attorneéys Stipulate to the

.underline facts of an offense and the offender’ s'behav1or when such

factors mandate a certain sentenc1ng result? This is the portion that

“appears to be the loophole in the U. S. Sentencing Commission's
. sentencing format. The U. S. Attorney could use plea bargaining to

control the sentencing process through a series of stipulations with

~ the defense concernlng the aggravated and mltlgatlng factors. Since

the Court is not privy to all the information surrounding the offense,
this would allow for the U. S. Attorney to be placed in a very secure
position in controlling the sentencing process.

ngpggatlon

The u. S. Sentenc1ng Commission and their policy statement should"
basically state that cooperation is a necessary aspect 'in solving cases.
They have placed themselves in a precarious and sometimes dangerous
position.

In the past, individuals who have cooperated with investigators
(informants, victims, witnesses, etc.) or the prosecution, have faced
either repercussions from the defendant, codeféendants, or other
individuals associated with the case in one form or another.
Consequently, to encourage a cooperation which is necessary in a high
percentage of the criminal investigations, the cooperating parties
should be compensated connensurate to the level or degree of cooperatlon.

Offenders who have cooperated should be given a relatively downward
adjustment from the otherwise applicable sentence. The appropriate

. downward adjustment should be determined by the prosecutor since he

is in the position to know the true and potential value of the
cooperation. This information, on many occasions, would not be disclosed
because of pending or ongoing investigations using the cooperatlon from
the offender or the information that he prov1ded.
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.I hope that my respond;to YOur7inquiries'are helpful. If YOu need any
further information, please do not hesitate to contact me. o

/mlm




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
PROBATION OFFICE

' BEAL KIDD September 19 ! 1986 POST OFFICE BOX 547

CHIEF PROBATION OFFICER POST OFFICE BUILDING
: LITTLE ROCK 72203
AREA CODE 501
878-5748
FTS8: 740.5743

Mr. William W. Wilkins, Jr.
Chairman

U. S. Sentencing Commission
1331 Pennsylvania Avenue, NW
Suite 1400 '
Washington, D.C. 20004

Dear Mr. Wilkins:

. In response to your letter of August 20, 1986, I would
like to provide the following response:

GUILTY PLEAS

We, in the Eastern District of Arkansas, feel the sentencing
guidelines should not provide a downward sentencing adjustment
for defendants who plead guilty. We feel no distinction
should be made at the time of sentencing concerning a plea

of guilty or a jury trial. By giving a lesser sentence for

a plea of guilty a defendant is being penalized for requesting
a trial. - : ‘

PLEA AGREEMENTS

We feel plea agreements should not be binding on the Court.
The entire offense behavior should be taken into account

by the sentencing Judge and the defendant should be sentenced
accordingly. The sentencing Judge should be able to sentence
~above the guidelines if the Court feels a plea agreement

is being used to circumvent the sentencing guidelines.

COOPERATION

Any cooperation given to the Government by the defendant
should be noted in a written statement to the Court and
furnished to the Probation Office prior to the preparation
of the presentence report. We feel no distinction should
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be made in the range guidelines allowing for: cooperatlon
by the defendant. If a downward adjustment is made ‘in the
guideline range because of a defendant's cooperation; only

. the sentencing Judge should be able to make thls downward

: adjustment

Please feel free to contact me at any. tlme if you de51re
additional information. :

erely,

Gary W, Duke
U. S. Probation Officer

GWD:gc- .
.
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UNITED STATES DISTRICT COURT

LEwis D. FRazier ' WESTERN DISTRICT OF MISSOURI SUITE 415
CHIEF PROBATION OFFICER . : 300 SOUTH JEFFERSON
PROBATION OFFICE SPRINGFIELD 65806
253 U.S. COURT HOUSE : - ' ; 417-831-4494
811 GRAND AVENUE ‘ September 15, 1986 _ (FTS: 754-2704 )
KANSAS CITY 64106 :
816-:374-3921 \ Springfield

(FTS: 758-3921) REPLY TO:

Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
1331 Pennsylvania Avenue, Northwest
Suite 1400

Washington, D. C. 20004

Re: Proper Role of Plea Agreements
in a Sentencing Guidelines
System - September 23, 1986, Hearing

Dear Chairman Wilkins:

This is in response to your letter of August 20, 1986, requesting
input regarding the <consideration of guilty pleas, plea
agreements, and defendant's cooperation in the development of
sentencing guidelines. :

GUILTY PLEAS

In theory, defendants should not be subjected to more severe
punishment for exercising their legal rights to go to trial.
In practice, the plea bargaining process almost always results
in reducing defendant's exposure to sentencing penalties.

In writer's opinion, sentencing guidelines should be developed
so they are "practical." Therefore, they should reflect the
practice of a downward sentencing adjustment in cases where
defendants "admit" their guilt and save the government and
taxpayers the expense of trials. :

PLEA AGREEMENTS

In writer's opinion, there should be no limits placed upon the
Court's scrutiny of negotiated plea agreements except for those
noted in Rule 11 and the sentencing guidelines. In addition
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to the standards of Rule 11, the Court should advise the defendant
of the sentencing guideline which applies and of the possibility

of sentencing above or below the guidelines. The impact of
the Sentencing Reform Act on Rule 1ll(e)(l) appears to be
significant. The impact on "charge bargaining" will not be
as significant as the impact on "sentence bargaining." However,

it is: . conceivable the government attorney could agree not to
appeal if the Court sentences the defendant below the guidelines.
The extent to which prosecutors and defense attorneys are able
to stipulate to underlying facts of an offense will probably
be 1little different under the Sentencing Reform Act than the
extent to which they are able to stipulate: under the present
statutes. This will probably be a major part of the plea
agreement process in the future. Unfortunately, the Sentencing
Reform Act provisions may very likely place too much of the
judiciary's present authority over the sentencing process in
the hands of the executive branch. - The sentence will be
determined to a large degree by the charge that is filed by
the attorney for the government.

COOPERATION

The sentencing guidelines should recognize cooperation with'
authorities, in addition to recognizing guilty pleas, when the
cooperation results in the successful prosecution of other
defendants. Different levels of cooperation should be objectively
identified and result in variable downward adjustments. The
sentencing court should decide the appropriate level of adjustment
after reviewing a written agreement between the prosecutor and
defense counsel. The Court should also resolve by a preponderance
of the evidence any disputes regarding the level or quality
of cooperation. : .

Slncerely,

o2 Oy

Charles L. Clark, Ph.D.
Senior U. S. Probation Officer

CLC:skt

(Typed 09/19/86) '

cc: Mr. Lewis D. Frazier, Chief U. S. Probation Officer,
Kansas City, Missouri ’
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WILLIAM D. GRAVES

CHIEF PROBATION OFFICER .
UNITED STATES DISTRICT COURT Cmn o e

DISTRICT OF COLORADO h05-644.a100

PROBATION DEPARTMENT P.O. BOX 3066
HIGH MAR STATION
September 19, 1986 BOULDER 80307

303-497-5371

2040C N. ACADEMY BLVD.
COLORADO SPRINGS 80909
303-574-8615

The Honorable William W. Wilkins, Jr.

P.O. BOX 3508

Chairman GRAND JUNCTION 81501
U. S. Sentencing Commission 303-245-5396
1331 Pennsylvania Avenue, N.W.

Suite 1400

Washington, D. C. 20004
Dear Judge Wilkins:

Thank you for again allowing me to comment on those important
policy issues that the Sentencing Commission must address before
it completes its draft on sentencing guidelines. My responses,
which have incorporated comments from a number of court officials,
will address those specific issues requested in the same order
that you have posed them.

GUILTY PLEAS

An argument could possibly be made for a downward sentencing
adjustment for those defendants who enter pleas of guilty as they
have, ostensible, made the first step toward their rehabilitation
by admitting guilt. A more forceful argument, however, must be
made for not enhancing penalties simply because that individual
elected to exercise his constitutional right to a trial on the

issues. My observation is that those individuals who enter guilty
pleas generally do so to reduced charges and that in itself is
a "downward sentencing adjustment." My strong recommendation

here is there not be, must not be, any distinction in gquidelines
between an individual who pleads guilty and one who stands trial
and is subsequently found guilty.

PLEA AGREEMENTS

The U. S. Supreme Court [Santobello v. New York, 404 US 257, 260
92 S.Ct 495, 498, 30 L. Ed.2d 427 (1971)] has indicated that plea
bargaining 1is an essential component in the administration of
justice and, if properly administered (emphasis added), it is
to be encouraged. roperly administered is the operative phrase
in that opinion. Plea bargaining must be consistent with- achieving
justice, and the appearance of achieving 3justice, and must not
be solely for the sake of expediency. As I indicated in my July
3, 1986 letter on sentencing alternatives, I firmly believe that
most disparity occurs long before the Court is involved in
sentencing. I am not aware of any empirical studies on this issue
but I believe that greater disparity occurs as a result of plea
bargaining than because of decisions of sentencing judges.
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There are many reasons that a prosecution ends with a plea agreement
and many of them are not in the 'public. interest. 'Although- the
following is not based in fact, the reality is that some prosecutors
are lazy and some fear disclosing the government's improprieties
during an investigation. Others patronize prominent defense lawyers
for possible future employment advantages: and some ‘do.- incompetent
investigations. A proper plea agreement should allow the defendant
the opportunity to confront his guilt and begin the rehabilitative
process but must also serve to protect the public from the
unconscionable plea that creates :a disrespect .for the Jjudicial

process. One of the principal obijectives of the criminal justice
system is to develop respect for the law among -those who choose
to violate it. To generate that respect, there must be both the

appearance,: and the reality, of integrity in the process.

The plea negotiation process itself distorts the public's perception

of the judicial system. The focus is now removed from what the
accused did to defense counsel's role as a "broker", looking for
the best deal for his client. That is not in the best interest

of the defendant, who is cheated in the rehabilitative process
by never having to come to grips with his behavior, and is not
in the best interest of the administration of justice. The public's
‘confidence in the Jjudicial system has suffered because of the
publicity surrounding "plea bargain" abuses.

Judges in this district have not accepted plea bargains under
Rule 11(e)(1)(C). Their view is that the Court must retain full
sentencing -“discretion and they have often requested full
explanations before accepting any "charge bargaining" under Rule

11(e)(1)(B). That approach has avoided some of the negative reasons
for plea bargaining noted earlier. It is obvious that plea bargains’
will be used to circumvent the sentencing guidelines. Plea bargains

are manipulated now with an eye to the Parole Commission Guidelines.
There 1is a need for more judicial control over the acceptance
of plea agreements and to that end we would recommend the following
mechanisms:

1. The Court must be able to take into account total offense
behavior in determining an. appropriate sentence and the
Sentencing Commission must take that same information into
account in arriving at an appropriate offense severity level.
The fact that the Sentencing Commission will consider total
offense behavior must be made known to defendant at the time
of arraignment;
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2. The Court needs to exercise its discretionary authority to
accept or reject plea agreements, either at- the time of
arraignment or after the presentence report is completed.
The Court must look at each plea agreement carefully and
accept only those that meet the ends of Justice (a free and
voluntary admission of guilt that is in the public interest)
and reject those that do not meet that standard. Appellate
courts have held that neither the Government nor the defendant
have the right to have a Pplea agreement accepted and they
have allowed the Court a reasonable discretion in rejecting
individual agreements. B

3. The prosecutor should be required to make a full explanation
of the reason for the plea agreement at the time the plea
is tendered and should include in that explanation a statement
about the prosecutor's view of relative culpability of
codefendants and associates. o

To permit prosecutors and defense attorneys to stipulate to the
underlining facts of an offense, and the offenders behavior, and
thereby control the sentencing results would be wholly unwise.
That would only serve to magnify the flaws and faults in the
existing plea bargaining system. The sentencing judge 1is the
one person in the process who can make an independent and unbiased
judgment.

COOPERATION:

It 1is extremely difficult for a sentencing judge to consider
cooperation in arriving at a sentencing decision. The Court must
be careful to maintain its role as an objective and unbiased finder
of fact. A Jjudge has a solemn obligation to -provide a fair trial
for -all defendants who appear before him. A defendant who
cooperates with the government by providing testimony in the
sentencing of a codefendant compromises the judge who must sentence

the accomplice against whom testimony has been given. The judge
could then be seen as part of the prosecution team. That obviously
corrupts the Court and that, in turn, corrupts justice. There

should not be any consideration of cooperation by the Court.
The Department of Justice has means of rewarding cooperation without
involving the Court and it should remain that way. Unfortunately,
the reality 1is that cooperation often 1leads to, or includes,
perjury, entrapment and a condoning of new criminal conduct.
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I trust that this information will be of assistance to the
Sentencing Commission. I do appreciate the opportunity and freedom
to make this type of response.

Sincerely,
WILLIAM D% ES
Chief U. S. Probation Officer’

‘WDG:plu
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Honorable William W. Wilkins, Jr., Chairman
U.S. Sentencing Commission

1331 Pennsylvania Avenue, N.W.

Suite 1400

Washington, D.C. 20004

Dear Judge Wilkins:

I am writing in response to your letter of August 20, 1986,
wherein you requested input on the proper role of plea agree-
ments in a sentencing guideline system.

At the onset, I have to say that of all the letters you have
sent, and all the questions posed in the past several months,
this most recent one has caused me the most difficulty in for-
mulating a response. In attempting to analyze my problem in
responding to your questions, I have finally determined that
there is no clear cut resolution of the issues raised. The
issues you will discuss at your September 23, 1986 hearing on
plea agreements are difficult because they spring from a classic
confrontation between the functions of the three branches of
government. Congress has passed a law, and in so doing, has
created the Sentencing Commission to formulate guidelines which
will be applied throughout the Judiciary. However, it is the
Justice Department, an executive branch agency, which must bring
the charges to the Judiciary. How can the Sentencing Commission
then have strong impact on the way the Justice Department brings
their charges? This is the overall dilemma I faced in trying to
answer the specific questions of your letter, and perhaps that
dilemmd will become more clear as I examine those problems.

Guilty Pleas

I believe that since most guilty pleas result from a plea agree-
ment, where the defendant has already received some reward or
benefit by being permitted to plea to a lesser included offense,
or to reduced charges, that the Court should not be required to
give credit again automatically through the sentencing guidelines.
I do think, however, that the Court should have the ability to
give credit where a defendant pleads guilty without benefit of a
plea agreement, as this shows contrition for his criminal act.
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Since our legal system is based partially on a premise that

guilt must be proven and everyone is entitled to trial; it is my

. opinion that the guidelines should not make a distinction between

defendants who plead guilty, and those who choose to go to trial.

On the other hand, however, there are defendants who obviously

go to trial for the purpose of raising frivolous defenses, or

attempting to get judicial error; and where those tactics can be

demonstrated, I believe the Court should have the ability to
enhance the penalty it would otherwise impose.

Plea Agreement

Rule 11 precludes the participation of Judges in the plea bargain-
ing process, but other than that, I do not think the Court should
be limited with regard to its power to either accept or reject
plea agreements. In other words, I believe the Court should

have absolute discretion on whether or not a plea agreement is

in the best interests of justice. One objective test that can

be applied to the validity of a plea agreement is whether or not
it compromises the integrity of the sentencing guidelines. For
example, let us assume that a probation officer completes a pre-
sentence investigation and determines the overall offense behavior
of the defendant. He then applies the sentencing guidelines and
the Court approves this application. However, through the plea
agreement, the U.S. Attorney has placed a ceiling, or '"cap'", on
the sentence, which is less than what the guidelines call for.

In those instances, the Court should reject the plea agreement

and require one where it can sentence within the guidelines or
force trial. ' ‘

Now, I fully realize the difficulty in the scenario just presented.
It assumes that the U.S. Attorney and/or the case agents have
provided full disclosure of the defendant's participation in the
offense. While my experience leads me to the conclusion that

full disclosure probably occurs in 90% of the cases, I am still
concerned about the 10% where, for whatever reason, full disclosure
is not made. The crux of the problem lies here. It is also

here where we get into the issue of charge bargaining, which

again dovetails with how the stipulated fact pleas should be
handled. And since the Constitution separates the powers of the
Judiciary from the powers of the Executive Branch, I cannot

think of how the Court can effectively control what the Govern-
ment chooses to tell the probation department. :

I am of the opinion that the Court should defer approval of plea
agreements in every case until after it has received and reviewed
the presentence investigation report. This would give the Court
some advantage, depending on the ability of the probation officer
- to find overall offense behavior, to determine whether the plea

" agreement is in keeping with the applicable sentencing guidelines.
Along those same lines, the U.S. Attorney and the defendant should



Honorable William W. Wilkins, Jr. 3.
. September 17, 1986

not be permitted to enter into stipulated facts agreements which
are inconsistent with the sentencing guidelines for overall
offense behavior. Sentence bargaining, which is authorized by
Rule 11(e)(1)(c), should be banned. I do not think that the
Government and the defense should possess the authority to
negotiate a plea which is based on a specific sentence outcome.
Stipulated facts agreements lead to the same end as sentence
bargaining. :

Cooperation

Cooperation from criminal defendants is crucial to successful
enforcement of the law, particularly in the present climate of
public concern over the national drug problem, and the prosecu-
tion of perpetrators in that area. '

I have numerous considerations on how this cooperation should
fall into a sentencing guideline scheme: (1) Cooperating de-
fendants are generally rewarded by a generous plea agreement,
and so long as that plea agreement does not attack the integrity
of the guidelines it should be approved, as stated previously.
(2) Outstanding cooperation should be rewarded at sentencing by
the Court as an inducement for others in similar situations to
cooperate and help the authorities. (3) The cooperating defend-
ant may be cooperating because of remorse, or may be cooperating
just to "save his own skin', but in either event, by crossing
the bridge to cooperate with the authorities, he is generally
burning that bridge behind him that linked him with the criminal
sub-culture. - (4) The Court should decide upon the significance
of the cooperation of the defendant using the U.S. probation
officer and his presentence investigation as a guide. The pro-
bation officer will need to rely on objective facts supplied to
him by the Government and the defendant. (5) Does the openness
of rewarding cooperation by the Court within the sentencing
guidelines, and through the sentencing process, create more
potential harm to the cooperating defendant by drawing more
attention to his deeds? (6) We must remember that the more
deeply involved criminal has more knowledge and probably
greater culpability; yet makes the best informant.

The Sentencing Commission may- attempt to develope objective
standards to measure the level of cooperation offered by defend-
ants. This can be looked at in at least two ways. How big a
crime, or how much loss in terms of money, did the defendant
prevent by his cooperation? Secondly, cooperation could be
‘viewed simply as an act by an individual which puts him at
certain risks. The risks may be the same whether he is co-
operating against another mailbox thief, or he is cooperating
against the president of a corporation.
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Certain facts about the nature of his cooperation can be delin-
eated. Did the cooperation provide only intelligence informa-
tion, which may lead to future prosecutions? Did he testify
only before the Grand Jury, or in the privacy of a case agent's
office, or did he testify in open court? Did his cooperation
result directly in aiding prosecution of defendants already
known to the Government, or did his cooperation uncover new
defendants for the Government to prosecute? Did the defendant
participate in overt acts, such as use of a telephone, or the
making of purchases of drugs from other defendants, putting him
and his family at a greater risk as a result of his cooperation?
These questions, and perhaps many others may help the Commission
in determining how to quantify the issue of cooperation.

It is clear that the intent of Congress was to create a sentencing
system which removes disparity and sentences defendants based on

~overall offense behavior. Guideline sentencing will go a long

way toward standardizing the Judiciary in that regard.

However, it is equally clear that our governmental system of
separation of powers will inevitably continue to allow for some
disparity to exist. This will occur so long as the Attorney
General operates under a selective prosecution system. The
Commission recognizes this impurity, I am sure, as well as it
acknowledges the political system of which we are all a part.
We also must not overlook the effective utilization of limited
judicial resources and not impose added time constraints on the
system.

I.come back to where I began this letter. The sentencing guide-
line system is going to effectively limit judicial disparity in
sentencing. To the extent that prosecutors operate in the day-

light regarding overall offense behavior and their plea negotiations,

it will approach a perfect system.

Thank you for the chance to have input on these impoftant issues.
Sincerely,

David E. Miller

Supervising U.S. Probation Officer

DEM:nm
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Honorable William W. Wilkins, Jr., Chairman
United States Sentencing Commission

1331 Pennsylvania Ave., N. W., Suite 1400
Washington, D. C. - 20004

Dear Judge Wilkins:

I offer the following comments in response to your letter
of August 20, 1986. '

GUILTY PLEAS

I believe it is practically and philosophically appropriate
to provide for a downward adjustment on the sentence of a defendant
who pleads  guilty. To varying degrees, this has been a fairly
common practice in courts throughout the country for many years.
I am not sure the Judiciary or the constitution will approve
formalization of this practice, but I sincerely hope so.
Naturally, defendants must not be punished for exercising their
right to trial, but it should not automatically follow that to
protect that right to trial, no notice must be taken of defendants
who admit their guilt and accept responsibility for their criminal
actions. ' : :

I believe formal adjustments provided for in the guidelines
will reduce disparity in the amount of credit defendants already
get for pleading guilty. Frankly, I believe this formal procedure
may provide even greater protection of the rights  of certain

defendants. Even as I now write, there is a file sitting on
nmy desk involving a defendant who is about to plead guilty to
misprison of a felony. Our pre-plea investigation suggests a

strong probability that the defendant is not guilty of the crime.
With advice of counsel, he is expected to enter a plea of guilty
in hopes of getting a .lenient sentence rather than risking three
years in prison by going to trial. As a practical matter, based
on the extremely limited involvement of this defendant and his
unblemished prior social and criminal record, it is almost assured
that he would get a probation disposition even if he went to
trial. Under the guidelines system where a fixed rate of
~adjustment is established for guilty pleas and there is



Honorable William W. W11k1ns Jr..
Page 2. :

much-increased certainty as to sentence based on -circumstances

-~ of the crime and the characteristics of ‘the defendant, . this

particular defendant would be in a much-improved pos1t1on’ to
exercise informed judgment regarding the plea bargain offered
by the government. I honestly believe a formal adjustment for
admission of gu11t would not result in fewer and could possibly
‘result in more jury tr1a1s :

PLEA AGREEMENTS :

' Before respondlng to this inquiry, I must share my observation
that as the Commission gets closer to f1na11z1ng the gu1de11neS'
questions get much more difficult.

In response to your inquiry regarding plea agreements, I
believe, absent a major change in at least the philosophy if
not the legality of the Judges duties, few gu1de11nes and little
change . in the judge's roll:in the plea negotiation process will
be necessary. :

- By several years of observatlon and careful review of Rule 11
and the Advisory Committee notes to that rule, I am convinced
by practice and probably by.intent of the rule, the judge's primary .
function .is ‘to insure that the plea is knowledgeable, voluntary,
and has a basis in fact. Except for consideration of the views
"of the parties and the interest of the public in nolo contendere
pleas, the judge is only requ1red to see that the rights of the
defendant. are not abridged when a guilty plea is entered. In
our advisary system, it :is the government and not the court which-
~is primarily responsible for . representing the ‘interest and the
: rlghts of - the - publlc which has been and may well again be the

victim of the criminal  defendant. The court -determines the
threshold issue that there is a factual basis at least for the
"crime to which the defendant offers to plead guilty. It has

‘not been. a common practice nor may it even be practical to expect
the court to make sufficient inquiry so as to determine that
there is not ‘a -factual basis to support the belief that the
defendant is - gu11ty of a much more serious crime or of a whole
lot more crimes than that to which he is offering to plead guilty.
The manner in which your question is posed suggests that judges .
may be expected to disapprove plea agreements because they are
inappropriately favorable to .the defendant and do. not adequately
protect the ' community thereby. circumventing the gu1de11nes
sentencing system. I am not sure a guidelines system of sentencing
can achieve that goal. 1 think we must rely on the prosecutor
to protect the interest of the pub11c and as' 1 recall his oath
of office mentions, at least in pass1ng, that duty. :
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Under. our present system, plea agreements are not
except1onally troublesome. - The government may agree to accept

a pleda’ to Count One on the condition that the remaining counts
‘be  dismissed and upon the- further condition that the government
will offer a non-binding recormendation .as to a specific sentence.

Frequently,i the ‘single-count .conviction carries a penalty of

15-20 years. " The judge is free to impose a sentence within the -

range of zero to fifteen or twenty years. As a result of the

”loperat1on of ‘our parole laws, .a 15- -year sentence " may result in

no more time actually served in prison than a 30 or 45-year
sentence, depending on the parole eligibility fixed by the court.
Under the system, there is little 1nfr1ngement upon the d1scret10n
" of the court, the government may not be giving up anything.
‘real prison -time, and the defense attorney saves face by 1nform1ng
his client that he cut the poss1b1e maximum sentence from 60
-to. 20 years ' ‘ : :

As 1 understand the Sentenc1ng Reform Act and the present
‘draft of . the -guidelines system, the plea agreement will have
substantlally more real impact on sentence under. the guidelines.
For . example, under our present plea-negotiation system if a

-defendant pleads guilty to one bank robbery and two more bank.

robberies .are dismissed as conditions of that plea "agreement,
. the - parole guidelines for ‘a poor risk are 78 to 100 months, ..
assuming the weight of the evidence shows he committed the other

two robberies. ‘If the same defendant pleads guilty to all three
bank robberies, the parole guidelines are still 78 to 100 months.

Under the new system, if the first bank robbery carried a mid-range
guidelines sentence of approximately eight years, the defendant
~would pick up another four to five years for the two additional
. robberies under the multiple-related harms table. Conversely,
if those' other two counts are dismissed, the 'defendant’ would
save four to five years in real time in prison as.a result of

the,plea‘agreement' : - C ' -

‘As 1 1nd1cated above, it may not - be pract1cal to expect
the court to examine the factual basis for all three bank robberies
and therafter determine that the defendant :should be prosecuted
for all' three and based on that determination disapprove the
plea agreement. = That would require the court to give.consideration
to the evidence available, the <credibility of witnesses, and
"a whole variety of other issues which the court should probably
not be considering outside the scope of suppression motions or
“other ~ formal pretr1a1 proceedings. Further, Rule 11 -currently
prohiibits the court's .participation in° any plea agreement
- discussions and seems to limit the court's involvement to the.
. 'acceptance or reJect1on of the plea agreement as set forth on
the record. There is a third option, i. delaying the decision
as to acceptance or .- rejection until. the court has had an
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opportunity to consider the presentence report. The guidelines
may provide some mechanism by which the third option could be
used by the court in evaluating the appropriateness of offered
plea agreement, but I do not think it is appropriate for the
court to examine directly the defendant regarding factual basis
for charges the government proposes to dismiss.

I believe the most direct approach to the possible
circumvention of guidelines sentencing by way of plea agreements

‘would be, through the Department of Justice, to establish

guidelines for prosecutors. = There is potential in the new
sentencing system for placing a great deal of influence and
responsibility with the Department of Justice in the sentencing

process. That influence and responsibility has always existed
to some degree, but it has never been quite as visible as the
- judge's sentence in open court. I believe it is entirely

appropriate that the government be held accountable for its plea
negotiation decisions, and those decisions should be very visible
to the public which the government represents. So long as the
government has the authority to authorize prosecution in the
first place and to select charges to be filed, the influence
of the Department of Justice on sentencing alternatives will
be an inherent part of our system. I believe we should recognize
that fact and rely on the competence and professionalism of the
Department of Justice to ensure the laws of this country are
not circumvented through the plea-bargaining process. To require
increased scrutiny from the court at the plea-bargaining stage
would seem to impinge upon the neutrality of -the court. I believe
public scrutiny would be more effective anyway.

Regarding the specific questions as to how the Sentencing
Reform Act will impact on ''charge bargaining and sentencing
bargaining'" under subsections (B) and (C), respectfully of
Rule 11(e)(1l), I offer the following observations. Unlike my
comments above relating to plea agreements involving dismissal
of counts under subsection (A), I believe the court has the right
and responsibility to scrutinize very closely specific sentence
recommendations under the present system as well as the new
guidelines systems. Charging and indirectly, dismissing charges,
tends to be an Executive Branch function whereas sentencing is
exclusively the business of the Judiciary. As a general principle,
I believe no court should accept a plea agreement under
subsection (C) prior reviewing a presentence report. Since
subsection (B) is not binding, such a conditional plea could
be accepted without reviewing the report. o ' '

It seems to me that under the new system specific sentence
recommendations must be within the limits fixed by the guidelines
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that we formalize this adjustment but in a multiple count situation
where ‘counts are dismissed as part of the plea agreement, there
will already. be a significant reduction in the sentence. It

may be appropriate for the Commission to limit downward reductions
- for guilty pleas to only those cases in which the defendant pleads

- guilty as charged and receives no other reductions. by way of

‘plea: negotiation. It does not seem fair that a bank robbery
. charged "in one count should receive a reduction of only a few
- months when a bank robber charged in three counts pleads guilty
to Count One, has two counts dismissed, and gets a reduction
. of several years. S : ’ : :

Regarding the issue of compensating government withesses,
I am pleased to see the Commission take this issue on directly..
For many years, at least in this district, plea agreements. have
“included a commitment from the government to make the defendant's
cooperation known to . the court at the time of sentencing.
Probation officers and judges are 1left to struggle with the’
decision regarding the degree and the means by which this
cooperation will be rewarded. I have always had a fundamental,
philosophical problem ‘with the <court rewarding assistance to
the government because that seems to . tarnish the impartiality

-.of the court. - Defense witnesses receive no reduction in sentence - .

no matter how valuable or truthful their testimony may be. Unless
the cooperating witness has testified before the sentencing judge,
the court must rely solely upon the United States Attorney for
a statement of the value of the defendant's assistance to the
government.  Even when that. cooperation has been fairly evaluated,
the Jjudge has 1little guidance in the appropriate amount of

reduction for the cooperation. I believe the procedure set forth
in the  current draft of - the sentencing guideline manual is
reasonable "and appropriate. I believe varying levels of reduction

are - appropriate for different  levels of cooperation and the
. government should  certify to the ‘court, in writing, that the
~degree of cooperation justifies a specific downward adjustment.
~As a control mechanism, the Commission may wish to require the
U. S. Attorney to obtain approval from the Department of Justice
before these certifications are submitted to the court. : :

There are  probably two .mechanical --approaches to these
‘adjustments. . First, the guideline .range could be established
by the .court and the fact of cooperation could be offered as
justification for imposing a sentence below the guideline range.
On the other hand, as is set forth in the present guideline manual
draft, the adjustment could be applied as part of the formula
thereby lowering the entire guideline range. I would tend to
- favor the "second alternative since statement of reasons for
~ sentencing below the guidelines would be required, and the fact
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of the defendant's adjustment would be set forth on the judgment
and order "of commitment. This may present security problems
no matter how careful Bureau of Prisons' personnel are in
safeguarding their files. : ‘

In summary, I believe any effort to increase judicial scrutiny
over plea bargains involving dismissal of counts would meet with
little success. The government has the discretion of filing
- the charges in. the first . place and even if the court directs
that the government prosecute on all counts, the court cannot’
realistically enforce the quality- of the prosecutlon on counts
which the government wishes to dismiss. . I believe public scrutiny.
would be effective in ensuring that the ~guidelines are not
circumvented by plea agreements if the government is required
to state on the record its estimate of the reduction in time
served as a result ‘of the -plea agreement to dismiss some of the
counts. Regarding specific recommendations offered by the
government  as - part . of  plea agreements, I Dbelieve those
-Tecommendations should be w1th1n the gu1de11nes or specific reasons

~for going below the guidelines should be offered the court at =

the time the plea is entered. ~ Finally, I strongly urge the

"'-Commlss1on to adopt the policy that harms will be excluded from

the - sentence . computation for .charges which are dismissed 'as part
of a plea agreement when those charges are unrelated to an offense
for which the offender is convicted. To do otherwise, in my
-opinion, would. add " intolerable complexity to the sentencing
procedures under this system. ' '

Respectfully submltted

cMMw)@W

. CHARLIE E. VARNON
Chief U. S. Probation Officer
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Mr. William W, Wilkins

Chairman, United States
Sentencing Commission  Suite 1400
1331 Pennsylvania Avenue, N.W.,
Washington, D.C. 20004

Dear Judge Wilkins:

- By earlier correspondence you requested that we
submit a statement concerning guilty pleas, plea bargain
agreements and cooperation. Enclosed please find my
statement concerning these three separate matters.

You will note that in preparing my statement I
prepared a Preamble. In so doing, it was my desire to
convey to the Members of the Commission, some of my
basic thoughts about the purpose and duties of the
Sentencing Commission. I hope these comments are
helpful to you. :

I look forward to reviewing the tentative draft

of the guidelines which are to be published later this
month. : : '

Very truly yours,

é%. Robert Cooper'§ _
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PREAMBLE

One has heard on many occasions and from any number of sources that,
"While the American Criminal Justice .System is not one hundred percent
(100%) perfect, it is ét least the best system ever devised and put into
- practice."” This system is continually undergoing change and more recéntiy
through the Comprehensive Crime Control Act of 1984, the Congress of the

United States has provided for further change in our system.

Under the changes provided by the Congress, 'a United States
Sentencing Commission has been established and the Commission, in going
forward with its designated work, is éommitted with being a balancing force
within the system. They are charged with trying to éerve and please the
injured public, a-specific victim, the court sy§tem,>prosecutors, defendants

and others.

\ .

In carrying out its mission of establishing sentencing guidelines'for
imposing punishment, the Commission is charged with establishing a set of
guidelines that is fair to all of these.interests, assuming a described set

of conduct.

In establishing these guidelines, the interested parties generally
ascribe to the principle that accountability for a particular described
conduct is what is to be basically considered in determining punishment.

These interests feel that there is a minimum penalty and/or punishment that



goes with the conduct irrespective of whether a personvhas plead guilty to -

the particular conduct or not.

Thus, in establishing a set of guidelines, the Cdmmissidn is faced
with the unique responsibility of recommending to the Congress.limits of
punishment for a'particular defendant's conduct. Under these guidelines, he
should not be held entirely accountable for the conduct of a group with whom

he may have been associated.

Under the present guideline system established by the United States
Parole Commission, more oftén than not,kevery barticipant in a crime is
placea into the same offenée category level. This practice came.about as a
result of their earlier exéeriénce‘with placing defendants into different
category levels when considering them for parole. A greét deal af
litigation resulted from the fact that the United States Parole Commission
would placeA co-defendants in different category levels. Later, when
sepgrate co-defendants were called before the Commission fgr parole
hearings, the aggrieved co-defendants would take  their complaints of
disparity to the District Courts complaining that they should be placed into
a lesser category level, along with perceivably less culpable co-defendants.
Because of the large number of cases that were filed seeking relief on this
basis, the Parole Commission just found that as a practical matter, they
could put everyone into.the same offense category level and then deal with
the culpability issue by~assignmen£ within the suggegted guideline range, or

below and above.



Consequently, -all co-defendants in a conspiracy are placed into thé
same category 1evél by the United States Parole Commission and this results
in unfair treatment to those with much less culpability. For example, there
are many cases where anlindividual should have proper guidelines of 14-20
months based upon his particular conduct, but due to the fact that he has -
been thrown in with the otﬁer co—defendants/co—conséirators, he is placed
into a 40-52 months guideline range or even higher. The. Commission, in
considering his parole application, can either place him at the bottom of
the guidelines or below. It is almoét impossible to get someone a two yeér
below the guidéiine treétment, thus, a defendant under this practice gets a
36 months parole‘date when really he should get one at 14 months. The

present system neglects individual consideration.

The original - premise of the United States Parole‘ Commission, in
adopting guidelines, was that the panel of examiners would go to the parole
hearing, interview an inmate, consider his case without regard to the parole
guidelines.and then make a parole recommendation. In practice, however, the
panél of examinerslnow go into the parole hearing room, open the guideline
manual, look at the described conduct, state that the inmate is in a
particular category level, compute the salient factor (parole prognosis
score) and say these>are your guidelines and pretty well,closé'the book.
The individual treatmenﬁ cqntemplated in a parole system and the persona;
mitigating factors offered as an  explanation for the violation or whykah
early‘rélease is warranted or dictated, are more often than not, éompletely
"and totally overlookea. The Parole Commiséion, under their adopted

" procedures, find$ within its guideline range at least 85% of the time.



By doiﬁgvso, the Parole Commission has abaﬁdoned its paroling concept
and has become a "term setting" agency, really the function of the
Sentencing'Commission. If one gets parole in the present parole system, it
is only incidental to the guideline process for all individual parole

consideration has long since been abandoned.

The Sentencing Commission is charged with the burden of creating a
variation to the guideline system of the United States Parole Commission

which does not adopt, compound or carry forward these iniquities.
GUILTY PLEAS

The guidelines established by the Sentencing Commission should not
make a distinction between a defendant who /pleads guilty and one who stands
trial. This process would be giving an undue reward to those who plead
guilty for- whatever reason over those who elect to take advantagé of their
constitutional right to stand trial. Our preseht system of jurisprudence
states that, "every man is innocent.until proveﬁ guilty by the government",
and I personally feel that you should be ablé to exercise this right of
trial, thereby forcing the government to prove its case, without

ekpectations of being penalized for making this election. United States v.

Hutchings, 757 F.2d 11, 14 (2nd Cir.) cert. denied U;S. (1985).

United States v. Carter, 795 F.24 1460 (9th Cir.) decided July 31, 1986.
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vGenerally in a élea situation there has been a plea bargain agreement
process. The court, when called upon to accept the plea, is to some extent
acting in a vacuum as it .relates to many of fhe basic underlying facts
concerning the case .and the individual defendant's particular activities.
The court relies upon the statements offered by the'Probétion Department
through the Presentence Investigation Report, the prosecutor, the defendant
and his attorney to determine these facts. To the contrary, when a
defendant elects to go'tortrial, the prosecutibn is able to develop a full
set of facts concerningvthe'offense-and the particular defendant's offense
behavior. More often than not, the government is able to introduce into the
record other prior acts of the defendant's; whether charged or indicted or
not, and also prior similar acts. The court, thus having this additional
and extra knowledge, can fully determine in the seﬁtencing process the

proper term to impose.

The risk of going to trial and having these aggravating circumstances
madé known to the court, is more than off-setting when ‘a defendant is
considering a plea. A better waf to handle the lesser penalties for those ~
not having plead guilty would be the imposition of a harsher penalty because

of the aggravéting factors learned by the court at trial.

‘One can certainly look at either side of the coin, that is, you can
give credit for the plea, or you can aggravate because of the aggravating
{

circuﬁstances at the trial. The defendant certainly should ﬁot be

penalized, per se, for electing to go to trial.



PLEA

With Cooperation

Without Cooperation

With Recommendation(s)

Without Recommendation(s) as to Counts, Time, Money

COOPERATION

Prior to Plea and Sentencihg
After Sentence
1. Trial

2. Plea h



COOPERATION

Some reward should be given to fhose defendants who cooperate with
the government. Public policy encourages cooperation and the Criminal
Justice System should be the first to také advantage of and encourage .

persons to cooperate by rewarding them for their cooperatién.

[

A. One éf the difficult things for a-defendant who 1is considering
cooperating is that he is concerned that some of the information that he
gives to the government while coobefating under thekpiea bargain/debriefing
process, w;ll be later used égainst him. For example, under present
policies, 1if  a person 1is arrested 'in a particular jurisdiqtion‘ and
cooperates in that jurisaiction, then he finds that he can be later indicted
and put to fhe burden of defending himself ip another jurisdiction even
though he has given inforﬁation. about matters in that particular

'

jurisdiction.

The prosecutors, in many cases, feel that they qannot restrain the
prosecutors in these other jurisdictions from filing casés. The same.is.
true fér indictments in State Courts. Thus,'while the Sentencing'cémmission
is faced with somehow rewarding cooperation, they should also concern
. themselves with how to go about protecting those'who have cooperated._ While
it can be successfully argqued that this is a gubject beyond the écopé of the
Sentencing Commission, the Commission 1is certainly not blind to other

problems within the Criminal Justice System.



B. Under the present system, there are other areés where a.defendant
relates to an agent of the government some facts in addition to those for
which he has been arrested, tried and/or found guilty. In particular, a
defendant will relate additional conduct té a probation officer or a member
of the Unitgd States Parole Commission even though he has never been
indicted, tried or convicted. These ageﬁcies will penélize and punish him
for this conduct. The defendant's feel that théy are being asked to
cooperate with the government by making a clean sweep of ail of their past
-conduct and if in tﬁe event that they do not tell everything that they know,
and admit. to other conduct that they have been involved in, and the
government later finds out through some source that there has been an
omission, then the defendant is faced with a clahﬁ or charge that he has
failéd to cooperate and tell all that he knows and runs the risk of a breach

of plea bargain situation.

C. On occasions a defendant, in order to protect himself, .will
inform the interviewing government aéent that he wishes to invoke his Fifth
Amendment rights.‘ Even though a defendant may not be guilty of any illegal
conduct, the government, under these circumstances, will treat him in a
fashion as though he has committed some crime. Accordingly, some system
needs to be arranged whereby cooperating defendants can cooperate without

any fear whatsoever of being penalized for his cooperation.

D. The recognition and protection of further prosecution is not a

reward for cooperation in and of itself. Thus, the Sentencing Commission



can establish a policy of awarding cooperation. It shouid be the court who
should decide how to award those who are cooperating. Unfortunately, left
to the devices of the United Séates Attorney's Office and/or fhe defense
attorneys, the system will soon get tortured énd prostituted. The court,
the third branch of the government, is the proper ageﬁcy to determine the

awards.

E. Should a particular defendanf feel that he has, in any way, been
mistreated by the court and not given an adequate , reward for his
cooperation, then he can be givenvappeal rights. The appeal rights can be -
established similar to those that are contemplated under the new Rule 35..
In fact, it would seem.that the failure to be éiven adequate recognition and
reward for cooperation is a proper complaint under Rule 35 and to be
implemented under the Crime Control Act.

As a practical matter in ihvesfigating a case and aﬁtempting ‘to
dispose of a case, the investigating agent, probatién officer, United States
Marshal, United States Attorney, and any others who are connected with
enforcement will promisé'many, many things to a defendant just to get him to‘
cooperate. Then in final analysis upder the present system one often finds
that these promises have just been mere promises, énd that they are not able
to deliver the promised reward. All too often a defendant is back before

the court requesting consideration for his effort.

The court system is primarily static but all too often there is a

change in the investigating agent, prosecutor, etc. Once the case has been

o/



initiated and/or diSposed of, then the person who made the promise to the
defendant is no longer available. Then too, the persons making the promises
are not properly trained and informed about the law and/or procedufes by
which the cooperation is to be rewarded. Additionally, these other parties
have limitéd experience in handling cooperatibn situations while the courts

will see these kind of matters every day.

Accordingly, it is my opinion that the court should be the proper

agency to handle the question of reward for cooperation.

F; It should be further considered by the Sentencing Commission in
.establishing rewards for cooperation that many times co-defendants in a case
have no information to give. Because of this lack of information, many
times these lower and lesser involved individuals receive longer and harsher
penélties and punishments than those who are the major participants in the
violation. While it is not suggesﬁed that the major participants should not
get some major reward, this is merely a statement which states that the
lesser individuals should, during the sentencing péocess, be given some
- consideration both in guideline assessment for culpability, as well as a
reward for cooperation. He should get the double benefit of reWard for‘

cooperation though his offering is significantly less.

The thing basically to be rewarded 'is cooperatibn.‘ Certainly, the
value of the intelligence and the value to the government is to be
considered. The guidelines should make some efforts to properly reward each

and every defendant who cooperates.

-10- ,



PLEAS

The Congress was properly concerned about turning the Criminal

Justice System over to the prosecutors.

| The subject oprlea Bargain agreements gets back to the question of
who is to control the Criminal Justice System,_ the prosecutors or the
courts? This question has existed and does exist under the present system.
At present the prosecutor controls what charges are to be filed, the number

of charges to be filed, nature of the charges, etc.

In the plea bargain process it is then up to the prosecuto; to
bargain with the defendant as to' what counts of the information or
indictment that he is to plead guilty to. Whether he is to plead guilty to
one or more counts, the nature of the counts, etc. It is for this reason
that the Sentencing Commission sho&ld attempt to.establish a balance between
the charges that are brought and the plea bargain agreement. The courts in
the dispositional phase of the_casé should have great latitude in learn;ng
the underlying fact§ and circumsfances about the particular case and the
particular defendant before the court is requifed to accept or reject a plea
bargain agreement.

The court should not be bound‘by a stipulated set of facts that are
proffered to the coﬁrt by the prosecuting attorney and defense attorney.

This practice would tie the hands of the courts and quite often the court

-11-



would find itself quite frustrated in dealing with the case where the court

feels that the interests of the public aré not being’adequately‘protécted.

Thé Sentencing Commission in establishing and récommending its
guidelines should not make "quidelines" an.idol to be bowed down to by the
court, prosecutors and defendants. This is exactly what the Parole
Commission has done and guidelines have been found‘to be a millstone around
the.neck of the Parole Commission. By using terms like "appropriate limits"
one immediately senses that the Sentencing Commission is allbwing thié
idolatry to creep into the efforts of the Sentencing Commission. This is
counter productive‘to the complete and total efforts of the President, the

Congress and the courts.

-12-
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Hon. William W. Wilkins, Jr.

Chairman

United States Sentencing Commission
1331.Pennsylvania Avenue, N.W., Suite 1400
'Washlngton,_D.C. .20530

Dear Judge Wilkins:

. I am writing on behalf of the Subcommittee on
Sentencing Guidelines of the Association of the Bar of the

g;gg'of New York in response to your letter of August 20,

Guilty Pieas

.  We believe that guidelines should give the sen-
tencing judge some discretion to adjust the sentence down-
ward to reflect the fact of a guilty plea, in the range of a

10% to 25% reduction of the sentence that would otherwise
have been imposed. : '

. Our position is based upon a widely reported
belief on the part of judges and practitioners in the
Southern and Eastern Districts of New York that some induce-
ment to plead guilty is necessary for the practical working
of the criminal justice system in the federal courts,

Absent a substantial number of guilty pleas, the already
overburdened courts, in the New York metropolitan area at
least, would be unable to provide the vast numbers of trials
that would be required to dispose of the current volume of
cases. We can only expect the burdens on the courts to

“NEWERALAW NEW YORK”
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increase as concern over the drug problem escalates through-

out the country.

In addition, a guilty plea often reflects con-
triteness by a defendant and brings finality and certainty
to the criminal process. In these respects guilty pleas
help to reinforce public confidence in the criminal justice
system and should be encouraged in structuring the guide-

lines-.

A defendant who chooses to go to trial should not,
of course, be penalized for doing so, and should receive the
appropriate sentence under the guidelines without any con-
sideration of his refusal to plead guilty.

In order to assist the Commission in its continu-
ing monitoring role, we recommend that in guilty plea cases
a record be kept of factors such as the percentage of down-
ward adjustment used and the reasons, such as the promptness
of the plea with the concomitant savings of the court's
time, for the adjustment. The compilation of this informa-
tion by the Commission would help it to develop a set of
uniform standards and to refine the guidelines in the light

of experience.

Plea Agreements

We believe that agreements under Rule 11 should
continue to be available to the parties and that the Court
should continue to have discretion to accept or reject

‘Rule 11 charge and agreements.

Just as in the case of guilty pleas, plea and
sentence bargaining serves the useful purpose of avoiding
unnecessary trials and is essential to the orderly function-
ing of the criminal justice system in the federal courts.

Because departure will almost never be available,
Rule 11(e)(i)(B) and (C) agreements must, in the vast major-
ity of cases, result in proposed sentences that are within
the prescribed range. Hence there is little likelihood
that such agreements would be used to circumvent the guide-

lines.

With respect to charge bargaining under Rule
11(e) (1) (A), the Court would be free to reject a proposed
dismissal of charges that would be inappropriate in light of
the seriousness of the underlying facts. Thus, through
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judicial supervision, the use of charge agreements to cir-
cumvent the guidelines can be controlled to some extent.

The parties should be permitted to enter into
stipulations which the Court should have discretion to
accept or reject, on the basis of the presentence report and
other facts that may be called to the attention of the

Court.

We recognize that in some instances plea agree-
ments have been used by the parties to substitute for the
true facts their own incomplete or fictitous versions of the
facts, in order to obtain a pre-determined sentence they
have agreed upon. We do not believe this will be the
general rule under the guidelines, as long as prosecutors
are not overwhelmed by a large volumes of cases and thus
maintain their ability to go to trial when necessary. The
normal process of negotiation between prosecutor and defense
counsel involves the exchange of a substantial amount of
information, and is itself a fact-finding process. This
process can be more reliable as to the underlying facts than
the presentence investigation. Given judicial supervision,
the plea and charge bargaining process should produce an
appropriate disposition in most cases.

There are certain districts, such as the Southern
and Eastern Districts of New York, where as a matter of
general policy Rule 11 is not used by the U.S. Attorney's
office. In such districts plea agreements are worked out
between the parties, who agree on the charge or charges to
be the subject of a plea of guilty, and who then defer to
the Court in the imposition or sentence. Adoption of the
guidelines system may result in a wider preference for such
informal plea agreements, since under the informal non-
Rule 11 procedures the parties have more lattitude to
structure the plea independently of the Court. Hence under
the guidelines the parties may be more inclined to use the
informal method to reduce charges to the bare minimum, in
view of the limited discretion permitted the Court to tailor
a sentence to the particular case, once the offense of con-
viction has been established.

Because the opportunities for departure from the
guidelines are virtually non-existent, mandatory prison
sentences may become commonplace even in the case of non-
violent first-offenders. Therefore there is reason for
concern that in general, plea agreements will be less fre-
guently reached and that a far greater number of defendants
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will go to trial than at present. This prospect would not
be greatly diminished by the availability of downward
adjustments for guilty pleas, because there are many defend-
ants who would opt for a trial if a mandatory prison sent-
ence of any length were to be applicable upon a plea of
guilty.

Cooperation

We believe that cooperation by defendants is
clearly in the public interest and should be encouraged by
some degree of leniency in sentences, consistent with the
needs for proportionality of sentences among co-defendants
and for integrity of the fact-finding process. Thus, we
believe that cooperation by a defendant should be a basis
for a downward adjustment of sentence, to a degree that is
within the discretion of the court. Since the downward
adjustment for cooperation will be in addition to the down-
ward adjustment for a plea of guilty, it will probably be
necessary for the guidelines to include a special departure
mechanism to permit sentencing at below the bottom of the
range for cooperating defendants.

The parties should not be encouraged to determine,
agree to or certify to the Court the extent of downward
adjustment, because such involvements by the parties would
impair the credibility of cooperating witnesses. Indeed, a
prosecutorial practice of making specific sentencing recom-
mendations to the Court would motivate each cooperating
witness to seek some specific benefit in return for coopera-
tion. This would make plea bargalnlng a _unseemly process,
with defendants seeking a precise quid pro quo for their
testimony. The extent of benefit from cooperation, if any,
should be determined solely by the the Court.

Disputes as to the extent of cooperation should be
resolved by the Court upon a hearing, if necessary.

We do not believe that different levels of cooper-
ation can be "objectively identified" because there are many
variables such as the defendant's demeanor as a witness, the
relative importance of his testimony to the government's
case, risk to his life because of cooperation, and his rela-
tive culpability. Thus no "flat discount" should be pre-
scribed for the element of cooperation.
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Naturally, we will be pleased to respond to any
additional questions the Commission may have for us on the
“above points.

Respectfully yours,

sAre M. oy Le, ((]
John H. Doyle, III Zi.
JHD:ct

VIA FEDERAL EXPRESS



Hnited States Bistrict Court

cHamsERs OF Bistrict of Qonnecticut
T. F. GILROY DALY MUnited States Courthouse

915 afagette Woulebard
PBridgeport, onn. 06604

CHIEF JUDGE

September 18, 1986

Dear Judge Wilkins:

' I hope the following comments will prove useful to you in
your September 23, 1986 hearing on sentencing guidelines.

GUILTY PLEAS :

A defendant cannot be penalized for going to trial. The
sentencing guidelines, however, should provide a possible
downward sentencing adjustment for defendants who plead guilty
before trial and should further provide that the sentencing
judge has discretion as to whether such an adjustment is
appropiate in a given case. ‘

~ PLEA AGREEMENTS

‘ The trial judge should scrutinize negotiated plea
agreements only to the extent necessary to determine whether
the defendant has entered into the agreement knowingly,
voluntarily, and understandingly. I, myself, refuse to be
bound by the sentencing aspects of any plea agreement.

In response to your final question in this category, the
prosecutor decides what charges are to be brought and whether
reduced charges should be brought. The prosecutor can

~influence the sentencing result, then, to the extent he or she
has discretion to make these decisions. A prosecutor, for
example, might stipulate with the defendant to the underlying
facts of a continuing criminal enterprise, thereby removing
any trial court discretion to impose a sentence short of the
mandatory ten-year period of incarceration.

COOPERATION

The sentencing guidelines should provde that the
sentencing judge may - adjust a sentence downward in any
appropriate case where a particular defendant has cooperated.
The sentencing judge should decide the. appropriate level of
downward adjustment based upon the extent of cooperation.




Page Two

The major policy consideration involved here, as any
prosecutor well  knows, is that many major cases are
successfully made only when an insider decides to cooperate.
I might also add that cooperation ' is often the first
indication of rehabilitation. ’

If I can be of any further assistance, please "let me
know. ' o

Singerely,

TFGD:jmb -

The Honorable William W. Wilkins, Jr.
Chairman, The United States Sentencing
Commission :

1331 Pennsylvania Avenue, N.W.-:
Suite 1400 ’ '
Washington, D.C. 20530



LAW OFFICES
LINPA S. SHEFFIELD
7 SUITE 870. SUSSEX PLACE
148 INTERNATIONAL BOULEVARD - .
ATLANTA, GEORGIA 30303

TELEPHONE . : ’ . NEW YORK OFFICE

ATLANTA OFFICE L . - OF COUNSEL: -
(404) 688-3088 . . - " BARRY IVAN SLOTNICK, P.C. .
NEW YORK OFFICE . . . ) . . 225 BROADWAY, 21sT FLOOR

(202) 964-3200 . S R ) NEW YORK. NEW YORK 10007

o September 18, 1986

Mr. William W. Wilkins, Jr..
Chairman

- U.S..Sentencing Commission

- 1331 Pennsylvania Avenue, N.W.
Suite 1400 '
Washington, D.C. 20004

Dear Mr. Wilkins:

Thank you for the opportunity to voice my opinions on  the
proposed sentenc1ng regulations, pursuant to your letter of August
20, 1986. I wish to address both issues of: guilty pleas and plea
agreements together, as I feel that the two are inextricably
meshed.

Although in a practical sense, the defendant who pleads
gullty will usually receive less time than one who goes to trial
- and is conv1cted it is my belief that guidelines with a downward
adjustment for a plea would not pass a test for constitutionality.

First, it must be noted that the Sixth Amendment to the
Constitution guarantees the absolute and unobstructed right to a
full and fair trial by a jury of one's peers, and therefore, set
guidelines which automatically granted lower sentences for a plea
of guilty in effect penalize one for choosing to go to trial.

'If the defendant faces potentially less time for a plea than
for a trial, the constitutional problems seem to abound. While I
acknowledge the fact that trial judges often justify the higher
sentence of a convicted-by-trial defendant for a) conviction on
more counts than the plea defendant; or because Db) the brutal
circumstances of a crime may be vividly portrayed if there is a -
trial; c) the judge may be convinced the defendant committed
perjury in the course of his defense; or d) the judge may feel
" the defendant has presented a frivolous defense; (see comment, 66
Yale Law Journal 204, 218, 1956), to statutorily mandate the
imposition of a lower sentence on those who plead guilty would be
violative of the equal protection clause. Before mentioning equal
protection however, let me expound a bit on the issue of
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disparities and number of counts disparities and number of counts.

" The guidelines on a plea defendant may differ from that of
‘the trial defendant by virtue of the statutes of conviction. For
example, a defendant indicted in a drug conspiracy case, with
substantive counts following the consipracy count, may plead to a
telephone count only. That defendants guidelines for that statute
would differ from a trial defendant's who may be convicted of the
conpiracy and substantive drug counts (21 U.S.C. § 841, 846). 1If
the sentencing guidelines are to be set up like the parole
guidelines. Then the defendant pleading to the telephone count
(facilitating the conspiracy by use of the phone) may have the
same guidelines as the trial defendant based upon the underlying
offense theory. If the guidelines are NOT like the parole
guidelines, then the choice of the counts of the plea could lower
the guidelines, depending upon the statute of conviction.

Both federal and state courts have traditionally and
uniformly held that a guilty plea is, in effect, a conviction and
the equivalent. of finding of guilty by jury, [see State v. Battle,
365 A. 2d 1100 (Conn. 1976), U.S. v. L'aquarius, 418 F.Supp. 887
(D.C. Okl. 1976), Osborne v. Thompson, 481 F.Supp.l1l62, (D.C. Tenn.
1979), People v. Palmer, 595 P. 24 1060, (Colo. App. 1979), and
People v. Hardin, 414 N.Y.S. 2d 320 (N.Y.A.D. 1979)]. Because a
plea of guilty is the same as a jury conviction, it seems
inherently unjust to have two different standards based upon
pleas. v

Any plea negotiation system must have some sort of incentives
to offer defendants if it is to comport with the criminal justice
system; however, these should be determined through existing
judicial discretion, and NOT made into a mandatory rule,
applicable in all cases.

The Supreme Court of Michigan has squarely addressed the
issue of whether the fact that the defendant has pleaded guilty
should have any legitimate bearing on the punishment he receives
in People v. Snow, 386 Mich. 586, 194 N.W. 24 314 (1972). In that
case, the defendant was tried and convicted of prison escape by a
jury, and received a sentence of 2 to 5 years. On appeal, he
showed that of 234 prison escape cases in the county over a 26
month period, 207 pled guilty and received minimum sentences of
one and a half years or less, while 13 were tried by a jury and
received sentences of two years or more. In remanding the case,
the court condemned the system in practice and answered in the
affirmative to the question of whether the "sentence of a trial
court is illegal if it was made harsher as a result of appellant's
exercising his constitutional right to trial by jury, and right
not to plead guilty." Snow, at 317 (see also People v. Earegood,
173 N.W. 2d 205 (1970), which held that "it is impermissible for a
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- jJudge in imposing sentence to take into consideration as a factor .
in determining the term of the sentence the fact that defendant
pled or waived a jury...", at 207) These cases illustrate the
judicial concern that one not be penallzed for exerc151ng his
constitutional right to a trial by jury.

In Snow the court determined that the defendant was similarly
situated with all other prison escapees, that is, in the same
class, thereby making disparate disposition of his case illegal.

The Fourteenth Amendment commands that no person shall be
denied equal protection of the law. This requires that
individuals be treated in a manner similar to others; which
certainly extend to the criminal justice context. In his
Constitutional Law Treatise, Professor Nowak states: "When the
government takes actions that burden the rights of a
classification of persons in terms of their treatment in a
criminal justice system, it is proper to review these laws under
the strict scrutiny standard for equal protectlon," Nowak, at
818-19. As you know, a regulation may survive strict scrutlny in
the face of a compelling state interest. However, it is generally
accepted that the utility of plea arrangements is essentially
administrative convenience; (" The most commonly asserted
justification of plea bargaining is its utility in disposing of
large numbers of cases in a quick and simple way", Enker,
Perspectives in Plea Bargaining, in President's Commission on Law
Enforcement and Administration of Justice, Task Force Report: The
Courts 108 (1967) at 112). Certainly, administrative convenience
cannot justify penalizing a defendant for choosing to try his
case.

Again, thank you for this opportunity to express my views,
and please let me know if I can be of any further assistance to
you or the commission.

LSS/kmc
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Washington, D.C. 20004

Dear Mr. Wilkins:
The following is my response to your letter dated August 20, 1986.

GUILTY PLEAS

- There should not be a specific distinction made for a defendant who pleads
guilty and one who is found guilty in trial. However the guidelines themselves could
have a range that would allow the judge to consider this as a mitigating factor
in some cases.

I agree, in part, with the philosophy of less time for those who plead guilty.
However, too many factors tip the scales of Justlce to say this could apply in all
cases.

The consideration has merit, but it should not be an absolute reduction in
the guidelines and I do not feel the right people will always benefit or suffer
across the board. :

PLEA AGREEMENTS

This topic is appropriately in the middle of this discussion. It is felt that
plea agreements by definition can take into account a plea of guilty versus trial.
" The United States Attorneys can also make a subjective decision on the amount of
cooperation.

I have heard from agents and Assistant U.S. Attorneys that they need some in-
centive to encourage the pleas and cooperation. If the guidelines were broad enocudgh,
then there could be room for recognition of pleas and cooperation, while not taking
away significantly from the judge's discretion. A ceiling could be placed within
the guidelines for such recognition.

The number of counts charged and pled to is another variable which has been
used by the U.S. Attorneys Office. The Commission may wish to consider mandatory
consecutive sentences and time for some areas of crime. Thus the defendant would
see the dismissal of counts as being more important to his future.

Today, the defense counsel knows the meaning of salient factor and severity
ratings. They soon realize that - in many cases it does not make any difference how
many counts they plead to, except in the area of fines. What defense attorneys and
defendants look at the most, is how much time they will spend inside.
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A prosecutor and defense attorney can speak to the defendant's role in what
has been known as total offense severity. This is one of the areas we have had dif-
ficulty with minor players in major cases. Presently the Commission allows for one
lower level for peripheral involvement. In some cases this has not been enough for
the defendant who has had less involvement. The sentencing guidelines could define
four (4) different levels of involvement. Example: Peripheral, supporting character
but not necessary, involved but not an initiator and prime mover.

I would ’?.5uggest that the ranking of many drug cases by amount and purity alone-
has proven inappropriate in many cases. In addition, the clarification of a defen-
dant's role should be defined prior to a plea of guilty.

New information in the presentence investigation, material to sentencing, can
be cause for the judge to deny a plea agreement. Otherwise the guidelines should
be broad enough for each offense. '

COOPERATION

Cooperation can be credited similar to pleas, but I believe this is even more
subjective. The variations will change from agent to agent and AUSA to AUSA. In
addition, no one can predict the results of such cooperation. I believe the only
factor that can be used is if the defendant -is truthfully telling all he knows.
I have seen the leader and instigator of conspiracies turn around and cooperate
and get less time since he knows the most. ‘One case I have dealt w1th has made this
part of his criminal strategy. : _

In short, I do not believe we can. come up w1th a scale that would be fair in:
all cases and with all defendants. The U.S. Attorney can give consideration for
this cooperation at the time of the plea agreement as described in my above para-
graphs. Primarily, I would prefer to leave this as a mitigating situation for the
sentencing judge with a recommendation by the U.S. Attorney.

I would state that the same cooperation should not receive favor at the stage
of the plea agreement and then additional consideration at the time of sentencing.

. Respectfully submitted,

Joseph L. Wiley -
Supervising U.S. Probation Officer

JLW/sh
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Honorable William W. Wilkins, dJr.

United States Sentencing Commission

1331 Pennsylvania Avenue, N.W., Suite 1400
Washington, D.C. 20004

Dear Judge Wilkins:

This 1is in response to your letter of August 20, 1986, regarding the proper
role of plea agreements in a sentencing guidelines system. The questions
raised in your letter are quite interesting, and I suggest that substantial
points of disagreement would exist between various members of the United
States District Court family as well as within each office of the Court family
member. '

For the purpose of our response we have addressed the questions concerning .

- guilty pleas and cooperation jointly as we view this post-offense conduct
somewhat interrelated. First, we would argue that the sentencing guidelines
should not provide an automatic downward sentencing adjustment for those -
defendants who plead guilty to an offense for which they have been charged.
It is also argued that we should not allow the defendant to be placed in
a position that if he or she pleads gquilty, the maximum possible penalty
under statute may be avoided. Based on experience at the local level, it
is suggested that a plea of guilty is not a totally valid measure of the
defendant's "sincere or genuine remorse". It is hypothesized that the majority
of guilty pleas result as a result of some promised consideration or leniency
from the Court as a result of the plea. It is also suggested that one who
exercises his constitutional right to a jury trial and is subsequently found
guilty would in effect be penalized for going to trial as the defendant would
not receive the downward sentencing adjustment. It is our opinion that
penalizing one for exercising their constitutional right involves a much
greater philosophical/legal issue. -

From a practical standpoint, we must admit that quilty pleas do expedite
the judicial process, therefore we feel that the Court should take into
"consideration" the fact that the defendant has entered a plea of guilty.
This plea combined with other indicators, i.e. a contrite spirit, cooperative
attitude, etc., should be considered by the sentencing court in the final
crafting of the sentence as the Court is determining appropriate forms of
sanctions in satisfying an offender's total sanction units for sentence
purposes. :



September 17, 1986
Page 2

It is suggested that the sentencing quidelines should provide a downward
sentencing adjustment for those defendants who "cooperate" with authorities
prior to their sentencing date. Cooperation is a rather broad term, and it
is suggested that the gquidelines must establish a system-wide definition
of the concept of cooperation. It is suggested that the Court, United States
-Attorney's Office and the Probation Office have joint responsibility in
defining a particular defendant's cooperation and affixing the appropriate
downward adjustment. The prosecutor is the individual who possesses the
detailed facts concerning the criminal offense. It dis his responsibility
therefore to furnish these facts to the Court through the United States
probation officer, and it is suggested that the Court and probation officer
-should work together to determine the appropriate downward adjustment. Candor
concerning this process must be the rule, and it is suggested that both the
defendant and the defense attorney should be made aware of the details of
this process. Disputes concerning the level or quality of cooperation must
be dissolved by the sentencing Court based on facts presented by the prosecutor
through the United States probation officer. It is suggested that disputes
should be resolved in the presentence process in accordance with Rule 32
procedures.

It is suggested that cooperation should be heavily weighted in the defendant's
favor as cooperation with authorities tends to expedite the investigative
as well as the judicial process. Again, we caution however that the suggestion
that cooperation 1is indicative of a remorseful or a rehabilitative spirit
is misleading as it is felt that much cooperation is generated from the fact
that the defendant is facing an imprisonment sentence and possibly views
cooperation as an avenue to lessen the inevitable "sting". :

Concerning the area of plea agreements, we share the Congressional concern
that plea agreements not be used to circumvent the sentencing gquidelines.
Unfortunately, it 1is suggested that much of the public harbors a negative
image of - plea bargainning, and certainly this image will continue to erode
if plea agreements are used to circumvent prison sentences. Judicial scrutiny
must be a part of any negotiated plea, however, the Court must avoid any
action which would tend to be viewed as an usurption of the prosecutor's
or defense attorney's role. Hopefully the Court would retain an impartial
objective role insuring that veracity and candor concerning the offense
behavior are standards applied in evaluating whether an agreement was
acceptable accord1nq to the letter and spirit of the sentencing guidelines.

Of grave concern is the issue that plea agreements may be used to present
to the Court for app]ication of sentencing guidelines a "sanitized version"
of the offense. This in effect would provide the defendant an avenue of
manipulation to escape accountability for his actions. It is therefore
recommended that the Court should not be bound by any stipulation of fact
especially if the Court becomes aware of additional facts. The Court should
also have the power to require the United States Attorney's Office through
the United States Probation Office to disclose all facts concerning the case.
The rule should also require that if there has been any stipulation of fact
between the prosecutor and the defense, then the Court, United States probation
officer, and significant others should be put on notice. In recent years,
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appellate decisions have defined the fact that Courts may take into account
total offense behavior for sentencing purpose, and we feel that the Courts
must continue to consider all aspects of the offense as well as the offender

- in the application of the sentencing guidelines. To do any less in our opinion

would undermine the integrity of the sentencing process.

The opportunity to respond to these issues is greatly appreciated. We 1look
forward to a reviewing of the tentative draft of the sentencing guidelines

in the near future.

6bation Officer

Slpervising

RCHjr/tla
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The Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
1331 Pennsylvania Avenue, NW

Suite 1400

Washington, D.C. 20004

Dear Judge Wilkins:

This replies to your August 20, 1986, letter. I will attempt to
answer in the same sequence you posed the questions.

GUILTY PLEAS

The sentencing guidelines should provide an option for the
sentencing judge to reduce the length of sentence based upon a
defendant's guilty plea. I stress that this should be an option
with the sentencing judge, inasmuch as some guilty pleas warrant
a reduction and others do not, and the sentencing judge is in the
best position to make that determination.

PLEA AGREEMENTS

Here we should recognize that the traditional concept of
separation of powers still has some vitality. 1In short, the
Executive, operating through the United States Attorney, should
make the determination of who and what to prosecute, leaving to
the Judiciary the sentencing decision for the crimes to which the
defendant has pleaded guilty.

The Attorney General of the United States could issue guidelines
to his prosecutors throughout the country, putting limits on
their plea bargaining authority. This would do more to eliminate
disparity in sentencing than interfering with the independence of
the judiciary. 1In other words, a prosecutor in California could
"cut a deal" with a defendant's attorney on the same basis that a
U.S. Attorney in Georgia could, resulting in the district judge's
sentencing options being the same in both jurisdictions.



The Honorable William W. Wilkins, Jr.
September 16, 1986
Page-2-

During my nearly six years as United States Attorney, and my
eleven years as a district judge, this district has never engaged
in "sentence bargaining." We do accord to the United States
Attorney almost unbridled discretion to negotiate on counts, that
is "charge bargaining." It is the position of our judges,
however, that to agree on a sentence in advance, without knowing
anything about the defendant or his background, is like shooting
in the dark, and to have the probation office go to the time and
expense of doing a detailed presentence investigation before the
court determines whether to accept the plea or not is, in our
judgment, a waste of resources. I recognize that "sentence
bargaining" is expressly authorized under Rule 11, but mention
our practice so that you may understand the frame of reference
from which I approach your questions.

You also ask how can the prosecutors and defense attorneys
stipulate to the underlying facts of an offense and the
offender's behavior to reach a desired result. It has been my
practice to refuse guilty pleas if the defendant is unwilling to
admit to the truth of the facts that underlie the charge brought
by the United States Attorney. It is certainly within the U.S.
Attorney's discretion to obtain a superseding indictment or file,
with the defendant's consent, an information charging a lesser
included or different offense from which the defendant was
originally indicted. Any set of facts could conceivably amount
to a violation of several sections of the United States Code, but
I would absolutely refuse to take a plea if counsel manufactured
the factual situation to fit a particular offense.

COOPERATION

A defendant who cooperates is entitled to some consideration by
the sentencing court. This serves the prosecutorial function,
and can be some evidence of a defendant's first step towards
rehabilitation, recognizing, of course, that the defendant is
looking for the most favorable deal he can obtain.

I agree that there are different levels of cooperation, and they
should be objectively identified, with the primary determiner
here being the prosecutor. The defendant should have an
opportunity to dissent from the prosecutor's assessment of his
cooperation. If the sentencing court is willing to accept a plea
agreement calling for cooperation, then it seems to me that the
sentencing court must, in case of disagreement, make the ultimate
determination as to whether in fact there has been cooperation
and the extent of it.
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THE FLORIDA EXPERIENCE

I have sent to you several articles concerning the rather
disastrous results sentencing guidelines have caused in

Florida. There is general dissension among the trial judges, but
a new concern has arisen, and it may be of interest to you in
your new position on the Fourth Circuit, as well as to your
fellow appellate judges nationwide.

The five district courts of appeal in Florida are the
intermediate courts of appeal, but except for capital cases and
other state-wide issues, are in reality the courts of last resort
for most criminal cases. One of those courts of appeal sits in
Tallahassee, and the judges on that court remark that they are
seeing more and more appeals to the sentencing guidelines. I
have no reason to doubt that the other four district courts of
appeal in the state are likewise experiencing the challenges to
the sentences imposed by our state trial judges. A new body of
law is consuming the appellate docket.

Thank you so much for your interest in our district meeting. We
look forward to having your representative Mr. Burris join us,
and I welcome the opportunity to see you in Clearwater in

October. This comes with my best wishes for success in your
endeavors.

Respectfully,

William Stafford

WS/33j
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Honorable William W. Wilkins, Jr.
Chairman _ '
United States Sentencing Commission
1331 Pennsylvania Avenue, NW

“Suite 1400

Washington, D. C. 20004

Dear Judge Wilkins:

I am responding to your letter of August 20, 1986JrequeSt—
ing my thoughts on the following topics:

GUILTY PLEAS

I believe the sentencing guidelines should make no dis-
tinction between a defendant who pleads guilty and one who
stands trial and 1is subsequently found guilty. In the early
1970's, in a rural Georgia courthouse, I listened to a District
Attorney announce to criminal defendants who were to be arraigned
that he would consider probation for any defendant who pled
guilty, but any defendant who chose to insist on his: rlght
to a trial and who was found guilty would receive only a prison

" sentence. The announcement occurred prior to court had the
desired effect. A defendant should not be punished for insisting
on his constitutional rights.

PLEA AGREEMENTS

‘ I stated in a previous letter sentencing guidelines would
have the effect of decreasing the discretionary power of the

. sentencing judge and increasing the power of the United States
Attorney. "I do not know how the Sentencing Commission can
develop 'guidelines or policy statements to control the United
States Attorneys who will use the guidelines in negotiating
plea agreements. The U. S. Attorneys are already considering
the parole guidelines used by the United States Parole Commission
in determining which charges will be prosecuted.

The individual sentencing Jjudge, when presented with a
plea agreement, c¢an only Jjudge each agreement on a case by
‘case basis. Standards do not appear to fit in these instances
with one exception. Judges should not accept any plea agree-
ment which attempts to narrow the Judge ] dlscretlonary authority
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within the sentencing guidelines as a plea under Rule 1ll(e)
" (c) might do.

The increased discretionary powers given to the prosecutors
under the Sentencing Reform Act will manifest itself under
Rule 11l(e)(l)(a). The prosecution will hold out the carrot
of a charge which carries a shorter sentence within the guide-
lines. Rule 11l(e)(1l)(c) which calls for a specific sentence
should be rejected by the sentencing judge or at least deferred
until - the judge has been provided a presentence report. I
do not see a big impact by .-the Sentencing Reform Act on this
type of plea agreement. The prosecutors know Rule 11l(c)(1l)
(a) is their big stick.

COOPERATION

Cooperation should be the concern of the government pro-
secutors in developing their plea agreements relating to- dis-
missal of certain charges. Once the defendant has pled guilty
the sentencing judge should be able to consider the 1level of
cooperation in determining: a sentence within the guidelines.
I see no usefulness in formally identifying levels of coopera-
tion to be used by the judge. The prosecutor and the defense
attorney can in whatever manner appropriate inform the Jjudge
of the defendant's cooperation. Such information should also
be included in the presentence report. If there is a disagree-
ment over the level or quality of the cooperation the judge
will simply have to make an evaluation based on the informa-

tion provided him. The judge can choose to ignore the co-
operation altogether believing 'the defendant's actions were
only self-serving. To get involved in a hearing over the level

of cooperation would be counter productive.

Sincerely,

Mfw

John D. Powers
U. S. Probation Officer

JDP:3jj
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Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.
Suite 1400

Washington, D. C. 20004

Dear Judge Wilkins:

This letter responds to yours of August 20, 1986, inviting
comment on guilty pleas and plea agreements. I confess at the
outset that my comments are influenced by a very strong feeling
that the entire idea of sentencing guidelines is highly
questionable. I am not convinced there is a legitimate problem of
sentence disparity on a systemic basis nor that guidelines are the
solution. Further, it is of questionable value to endeavor to
standarize sentences when there is no effort to standarize what
charges are filed in a given situation among various jurisdictions.
I fear we are about to open a Pandora's box of giantic proportions
which will have a severe impact on the work of district courts,
appellate courts, court reporters, probation officers, prosecutors,

defense lawyers, and everyone else, I also fear that the Congress

will make few, if any, provisions to assist. I foresee guilty plea
cases becoming mini-trials, with evidentiary hearings on the
accuracy of the presentence report followed by appeals on the
issues of what guidelines are applicable and whether they have been
followed.

If there is a legitimate concern with disproportionate
sentencing, why does the Congress pass statutes calling for a range
of sentencing from, for example, zero to twenty years? Why is the
Congress presently seriously considering legislation in the
narcotics area allowing a sentencing range of twenty years to life
imprisonment?

It would seem that a far simpler approach would be that now
being proposed in the so-called "tax reform" legislation, where the
Congress is considering eliminating all but a few tax rates.
Similarly, there could be two or three categories of offenses, such
as "less serious," "serious" and "very serious,"™ carrying allowable
maximum’ sentences of three years, six years, and ten years, with no
parole. The judge would then fix a sentence based on all of the
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historically applicable factors, such as age, prior record, extent
of cooperation, etc. We would thus eliminate a new bureaucracy, a
fertile new field of endless litigation over guidelines, and the
mushrooming of appeals from sentences. Most importantly, we would
cease the self-delusion that we can quantify, standarize and reduce
to formulas situations as infinitely variable as human life

itself. :

With that preamble, I now attempt to respond to your
particular questions. ‘

Guilty Pleas

I do not consciously impose a lower sentence simply because a
defendant pleads guilty. Many a defendant has pled guilty before
me in the face of overwhelming evidence of guilt while still
denying or rationalizing away his culpability. It is clear that he
has entered the plea simply to lower his exposure through the plea
bargain. The charges may have been reduced or modified by the
prosecutor to such an extent that there is no room left for further
leniency. I generally look for other signs of genuine repentance,
such as efforts to make restitution, cooperation with the
Government, changes in lifestyle, or at a bare minimum, candidness
_concerning the offense.

Without seeing the guidelines, it is difficult to answer your
precise question. It has been suggested that the ultimate
guidelines will call for a very narrow range between the minimum
and maximum sentence., If this is true, I would question a
reduction in sentence purely because of a guilty plea, standing
alone. I would agree that the guilty plea is one of many factors
that could be generally considered in applying the guidelines, but
would object to any attempt to quantify a specific "discount" off
the sentence for a guilty plea.

Plea Agreements

Plea agreements are essential to obtaining gu11ty pleas, and
gu1lty pleas are essential to the functioning of the system. I ,
have believed, both before and after taking the bench, that in any
jurisdiction, if all criminal defendants would plead not guilty to
all charges, and insist upon all their legal rights at every turn
of the proceedings, they would bring the criminal justice system to
its knees in a matter of months., It would certainly be true for
me, where I have just taken a plea in criminal case No. 323 for
1986, with three months still remaining.



Page 3 o
September 15, 1986

The Congressional concern "that plea agreements not be used to
circumvent the sentencing guidelines" impresses me as being based
on a questionable view of the entire process. It seems to -
presuppose that the criminal charges either had an origin beyond
the prosecutor's office or that they somehow acquired a life of
their own after being filed. The fact is that the charges are the
creation of the prosecutor and remain his until disposition. The
Fifth Circuit, for example, has held that the prosecutor has the
power to obtain dismissal of criminal charges against the defendant
even after sentencing, where the sentence was more severe than the
prosecutor felt warranted because of the Defendant's previous
cooperation. United States v. Hamm, 659 F.2d 624 (5th Cir. 1981)
(en banc). The Court held that the "leave of court” requirement in
Rule 48(a), Fed. R. Crim. P., is primarily intended to protect a
defendant against prosecutorial harassment and that the court can
deny a motion to dismiss only in "extremely limited circumstances
in extraordinary cases." The Court further held that the trial
judge would have to find affirmatively that the dismissal was
contrary to the public interest in order to deny such a motion.
Thus, at least in this circuit, a prosecutor has virtually total
control over what charges are prosecuted.

Many is the time that, as a result of a plea bargain, a
prosecutor has moved to dismiss.the entire indictment against the
defendant, filing instead a criminal information charging misprison
of a felony, a communications violation in a narcotics case, a
smaller quantity of controlled substance, or some other reduced
charge. I am unaware of any legal authority allowing me to prevent
this. ‘ ‘ ’

"It is, after all, the prosecutor who drafted the charges in
the first place and exercised wide discretion in doing so. It is
the prosecutor who first decided whether to file a felony or a
‘misdemeanor or to file at all. It is the prosecutor who decided
whether to charge one count or several for basically the same
conduct. In short, I do not think that the guidelines can or
should attempt to limit the prosecutor on what charge is ultimately
offered to the defendant who wishes to plead gquilty.

Once that charge is selected, however, I believe the
prosecutor's role in the sentencing process should diminish and at
most take the form of a recommended sentence under Rule
11(e)(1)(B). I am opposed to Rule 11(e)(1)(C) stipulations even
under the present system. I strongly urge that the Court should
have -the ultimate perogative to determine the true facts in the
case, after obtaining a presentence report. While the prosecutor.
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is free to define the final charges, the Court should not be
blindfolded to the facts in determining the sentence. For example,
if a defendant is transporting fifty aliens, the prosecutor is free
to file one count charging one alien, but the Court should not have
to pretend at sentencing that the case is so limited. The same
would be true if a defendant is charged with distributing a small
sample of narcotics when in reality he also concluded the sale of a
much larger quantity. Accordingly, the guidelines must be defined
in terms of the facts and not necessarily in terms of the precise
charge to which the defendant pleads. |

Cooperation

This is an extremely important factor in my judgment, but I
cannot imagine how "different levels of cooperation (could) be
objectively identified" or how they could be quantified in a
guideline. The varieties of cooperation are almost limitless. 1Is
the defendant a simple "mule" who has furnished information on key
members of a massive criminal conspiracy? Or is he a substantial
criminal offering information about subjects probably less culpable
than he? 1Is he merely furnishing general "intelligence"
information or did he actively cooperate, as in the case of a
controlled delivery? Did the information actually lead to the
arrest and conviction of another individual? What if the defendant
were willing and ready to cooperate but the agents had not the
time, resources or interest to pursue the matter further? I would
urge the Commission to adhere to the historic division of
responsibility between the Executive and the Judicial Branch.
Whatever benefit the prosecution wishes to confer on a cooperating
defendant can and should be done through the shaping of the
charges, either in the original indictment or in whatever
substitute indictment or information is filed prior to a guilty
plea. Thereafter, however, the sentencing should be in the hands
of the court. The prosecutor can and should advise the court as to
the extent of cooperation and make whatever recommendation he deems
appropriate. In the end, however, the court alone should make the
evaluation. The cooperation should simply be a general factor that
causes the sentence to be reduced in whatever manner the Court
feels appropriate., 1If there are disputes concerning the level or
quality of cooperation, they should be resolved by the court after
hearing both sides, as is true in the case of any other dispute
concerning matters in the PSI.

GPK/gsh
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Honorable William W. Wilkins,
Chairman

U.S. Sentencing Commission
1331 Pennsylvania Avenue, NW
Washington, D.C. 2004

Jr.

Dear Judge Wilkins:

With reference to your letter of August 20,
the following views which, I believe,
a substantial majority of our members.

1986, I offer you
reflect the opinions of

Guilty Pleas

While a large percentage of criminal cases are resolved by guilty
pleas and this is important to the Criminal Justice System as
a vwholey it is of small significance to the average sheriff
even though some part of the time of an investigating deputy
is saved such as his duties in assisting the prosecutor in case
preparation, giving testimony, etc., and less time may be served
in jail by defendants who plead guilty, although most defendants
are released on bail pending trial. If a defendant's guilty
plea is induced by a genuine recognition of the nature of his
criminal acts and remorse therefor, and not the overwhelming
evidence against him, I feel the sentencing judge should be
entitled to consider this fact in sentencing a defendant.

Plea Agreements

Law enforcement officers are generally opposed to plea bargaining
with the possible exception of agreements _that bring about a
substantial commitment by the defendant to cooperate in the
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instances where the evidence available, or the law, compels
a prosecutor to reduce the charge against a defendant but, this
should be scrutinized closely by the judge. If the sentencing
guidelines are fair, and I am certain they will be, then there
should be no modification because of a plea bargain. If, however,
plea agreements are to continue, even under more limited
circumstances, then we believe judges should review them with
particular care to insure that the public interest is fully
protected. To this end the judge should not accept just the
views and factual presentations of the prosecutor and defense
attorney, but broaden his inquiry to include the views of the
victim, the investigating officers and other interested public
officials. '

Cooperation

It is in the area of recognition in an appropriate way of those
criminals who cooperate with law enforcement officers that the
sentencing guidelines can have the greatest benefit to those
whose . duty it is to investigate and control crime. It is an
old adage that, "You don't catch criminals in church." Organized
crime, both mnational and 1local, narcotics, white collar and
other crimes where multi-offenders are involved are secret and
conspiratorial in nature. Those who can provide truly significant
and valuable information are usually themselves involved either
directly or peripherally in the criminal underworld. To induce
cooperation is difficult because those criminals who do so
frequently run the risk of serious injury or death be they in
or out of the penitentiary. The possibility of some mitigation
in punishment is a powerful factor in obtaining cooperation.
This is not to say that it cannot be accomplished in other ways
but it is exceedingly difficult. Practically all law enforcement
officers feel that getting murderers, rapists, burglars, narcotic
dealers, etc., "off the streets" particularly the leaders of
organized groups (they recognize this must be done
constitutionally) is in the public interest. Consideration
in the sentencing of a convicted criminal may be a small price
to pay for asssistance in accomplishing this.

To identify objectively different 1levels of cooperation and
quantity each as to what effect it should have on a sentence:
is ~almost impossible to do because of the great difference in
criminal  activities. One would ordinarly think that a felony
charge is more important than a misdemeanor, but this is not
always true. I do not know how any sort of standard can
distinguish between cooperation which for example enables the
authorities to locate and defuse a time bomb on an airplane
as contrasted to information that solves a single murder case.



Unless some one can devise acceptable standards, it would seem
that some discretion must be given to the court to evaluate

differences in value to the public. Similarly disputes as to
level or quality of cooperation seem best decided by the court
after such hearings as the court may find necessary. Again

those involved in obtaining and using the information obtained
should participate in such hearings.

I regret that I am unable to be of greater assistance to you.
I reiterate that I speak only from the point of view of the
law enforcement officer. There are others far better qualified
to address this matter on behalf of the prosecutor; the defense
attorney and the judiciary.

Very truly yours,
W
Bittick

ve Director




UNITED STATES DISTRICT COURT

M EASTERN DISTRICT OF VIRGINIA
RICHMOND, VIRGINIA 23219
CHAMBERS OF
ROBERT R. MERHIGE, JRr.
© DISTRICT JUDGE

September 15, 1986

Mr. William W. Wilkins, Jr

Chairman :

United States Sentencing Commission
1331 Pennsylvania Avenue, NW

Suite 1400 o

Washington, D.C. 20004

Dear Billy:

I acknowledge receipt of your letter of August 20 and
respond as follows. '

Guilty Pleas

As you may recall, I have previously expressed the view
that I felt it entirely inappropriate for guidelines to make any
distinction between the offender who pleads guilty and one who
stands trial and is subsequently found guilty. I realize that
some judges adjust their sentence downward on a guilty plea.
Under that theory, so it has been expressed to me, a plea of
guilty represents the first step towards rehabilitation. While I
respect the views of those judges, I feel that such a plea does
not represent anything more then that the offender is both in
fact and in law guilty, and is satisfied that the prosecution has
more than sufficient evidence to make a conviction. My own
experience has been that there is little about our sentencing
procedures or our penal institutions that rehabilitate a con-
victed felon.

My primary objection to a downward sentencing adjustment
for offenders who plead guilty is premised on my reluctance to
put a price on a constitutional right. Every offender,
regardless of the enormity of the crime or the evidence available
against him or her, starts every case under our constitution with
the presumption of innocence. It seems to me to be entirely
inappropriate to put a price on one's waiving that right.



While I have not made a detailed study of the matter, I
am satisfied that at least 85 percent of the criminal cases that
come before me go off on a plea. It is well known that I give no
credit for a plea of guilty. On the other hand, hopefully it is
just as well known that a sentence is not increased by virtue of
the fact that one pled not guilty and was ultimately found
guilty. I am a little disturbed at the prospects that in our
quest for what is perceived to be efficiency we are willing to
make sacrifices resulting in inroads of the constitutional rights
of our citizenry. Frankly, it more than disturbs me and borders
on frightening. The suggestion that downward adjustment would be
appropriate for one who pleads guilty certainly cannot, in my
opinion, be justified under any theory of efficiency, and may
result in some judges refusing to take a plea of guilty. While I
think downward sentencing adjustment is wrong, I will, of course,
follow the guidelines.

Plea Agreements

In my view, all plea bargaining is, as a practical
matter, sentence bargaining. Rule 1ll(e)(l) and its subdivisions
all deal with either the dismissal of certain charges which
reduce the potential sentence, or calls for a recommendation, or
at least lack of opposition, for a particular sentence, and
finally (C) permits agreement for a specific sentence. I have
had little difficulty with Rule 11 in this regard.

Additionally, I have always adopted the attitude that
the matter of prosecution is one that rests exclusively in the
hands of the executive branch; hence, I have viewed the motion
for dismissal of charges to be one which I had no choice but to
sustain. While, I have not gone blindly along with the U.S.
Attorney's recommendations in reference to a (e)(1l)(B)(C) type of
plea bargain, I certainly have listened to them carefully, and
have been greatly influenced by a prosecutor's views in this
regard, bearing in mind that he or she knows--or at least should
know--more about the case than any judge will ever know.

More specifically as to your inquiries, I have serious
reservations that the Sentencing Reform Act should conflict with
Rule 11. The standards a sentencing judge should apply when eva-
luating a plea agreement will, or should be, in accord with the
letter and spirit of the sentencing guidelines. It seems to me
that a court must consider the fact that one of the goals of the
Sentencing Reform Act is to reserve imprisonment for those who
truly are dangerous to society. I contemplate very little change
~in the way judges will look at plea bargaining under the Act. As
to the extent the prosecutors and defense attorneys may stipulate
to the underlying facts and offense in the offender's behavior,
such factors mandate a certain sentencing result, and it would
appear that since it is a stipulation, they should be able to
enter into any factual agreement in which both sides acquiesce.



Cooperation :

This appears to me to be the most difficult aspect of
your inquiries. On the one hand, we all hope that offenders will
cooperate with authorities, yet one must be careful not to let
this truly become sentence bargaining. I have let the word go
out that I certainly give that type of cooperation consideration,
but my view is that all citizens should cooperate with the
authorities, and failure to do so would be taken into con-
sideration. S

I frankly find it difficult to see how your Commission
can set objective standards for different levels of cooperation.
My own view is that the Commission should simply state that a
sentencing court is authorized to take such cooperation or lack
thereof into consideration in imposing sentence. It would be
appropriate to require a court to state whether or not it has
taken such cooperation or lack thereof into consideration in its
ultimate sentencing. I doubt seriously if there will be many
cases in which the prosecutor and defense will be able to agree
as to the level or quality of cooperation. 1Indeed, the prosecu-
tor is bound to be influenced by law enforcement agencies, who
may be more impressed by the level of cooperation given by one of
their regular snitches than that given by someone else.

I am afraid little of the fbregoing will be helpful to
you or to the Commission, and conclude by stating we may all be
better off if we keep the guidelines down to a minimum.

With warm personal regards, and looking forward to
seeing you in the not-too-distant future, I am

Respectfully,

L]

Robert R. Merhige, Jr.
United States District Judge



UNITED STATES DISTRICT COURT.
DISTRICT OF DELAWARE '
PROBATION OFFICE

BARRY W. POLSKY : 1112 FEDERAL BLDG.'LOCKBOX 38
844 KING STREET
WILMINGTON 18801-3588
302-573-6179
" (FTS 487-6179)

CHIEF PROBATION OFFICER

‘September 15, 1986

William W. Wilkins, Jr.

Chairman

United States Sentenc1ng Commission
1331 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Dear Chairman Wilkins:

This is in response to your letter of August 20, 1986 con-
cerning the role of plea agreements in the sentencing guideline
system. I feel the guidelines should make no distinction
between a person who pleads guilty and one who stands trial

and is subsequently found guilty. On a philosophical level,

I am troubled by the thought that a defendant is punished ; -
to a greater degree because they exercised their constitutional
right to a trial. 1In addition, their decision to plead

not guilty may be the result of their attorney advising

them, for any number of reasons, to go to trial, rather

than plead guilty. On a practical level, I anticipate that

the guidelines will have sufficient flexibility that, should

the sentencing judge desire to punish a defendant more severely
for a not guilty plea, they will be able to do so.

In regard to plea agreements, I feel the current rlght of

the Court to accept or reject a plea agreement at arraignment
or defer acceptance, until sentencing, is sufficient. Such

a determination by the Court will undoubtedly hinge on local
and/or regional sentencing practices/philosophy, as well

as local practices by U. S. Attorneys, pertaining to plea
bargains. I cannot imagine any manual, detailing standards
or guidelines which would adequately address this issue

in other than the general terms described in 3553(1)(2).

" In other words, I feel the standards to be considered in
acceptance of any plea bargain, (which includes both "charge
bargaining" .and "sentencing bargalnlng") are. the same as
the standards considered by the Court 1n the 1mp051t10n
of a sentence. :



William W. Wilkins, Jr. - . o -2- . September 15,

If the underlying facts of an offense and the offender's

behavior mandatée a certain sentencing result, I feel the

prosecutor and defense attorney should agree to a wrltten
stlpulatlon prior to arralgnment.

I believe the Court should recognize cooperation offenders
provide to authorities and that a tentative agreement to
-provide cooperation should be formalized in the plea bargain.
The public.policy considerations. are the same as those that
exist under current senten01ng procedures (i.e. - savings

1986

of prosecutorial, investigative, Jjudicial resources; apprehension

of others; decreased crime; etc.) The Court should be the
final arbiter of the downward adjustment but the prosecutor,
it seems to mé should be the final arbiter of whether or

" not the offender did in fact cooperate.

In this regard, to avoid conflict at sentencing, the plea
bargain should. spe01fy that the prosecutor will be the final
"arbiter of whether . or not the offender provided the agreed
upon cooperatlon.

I doubt that objective standards or levels of cooperation

which would be sufficiently inclusive, can be identified

- and/or guantified. Assuming that the guidelines will have

" 'a degree of flexibility or.range, particularly for the more

serious offenders/offenses, I feel the guidelines need only

‘.1dent1fy cooperatlon as a factor which justlfles a lesser
sentence.- :

Slncerely,

wﬂ%fﬂk’“’b

L o "‘ Eugene A. Mayhew
"~ U. S. Probation Officer

" EAM:1



UNITED STATES DisTRICT COURT

SOUTHERN DISTRICT OF TEXAS

HAYDEN W. HEAD. JR.
U. S. DISTRICT JUDGE
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CORPUS CHRISTI. TEXAS 78401
812 - 888-3148

September 11, 1986

Honorable William W. Wilkins, Jr.

Chairman, United States Sentencing Commission
1331 Pennsylvania Avenue, N.W., Suite 1400
Washington, D.C. 20004

Dear Judge Wilkins:

Thank you for your opportunity of August 20, 1986,
to discuss the proper treatment of guilty pleas, plea
agreements, and cooperation in' sentencing. The questions
posed by your letter are questions that confront me
frequently because of the large number of criminal cases
that are handled by this court. Although guilty pleas, plea
agreements and cooperation are very frequently integral
parts of a single proceeding, I will answer your letter as
close as I can to the individual topic.

Guilty pleas constitute a critically large part of
the disposition of the cases in this court. Without guilty
pleas, I would not be able to-hear all of the criminal cases
brought to the court for disposition by the United States
Attorney, much less civil cases brought by private citizens.
Sentencing guidelines should reflect a downward sentencing
adjustment for defendants who plead guilty. Most agree, as
do I, that a defendant's punishment should not be increased
because he has entered a plea of not guilty and exercised
his right to have his day in court; however, not to
recognize by a reduced sentence a defendant's remorse and
apologies expressed through his guilty plea is unfair to him
but it is not unreasonable to a defendant who has earned no
such consideration. Additionally, it is entirely un-
realistic not to give consideration to a defendant who has
saved the government and the court cons1derable time,
expense and effort.

Plea agreements are integral parts of most guilty
pleas. Plea agreements will no doubt be used by defendants
to avoid sentencing guidelines. Whenever the government's
case is weak, a defendant will be tempted to obtain a bene-
ficial agreement and the government will likely be tempted
to accept it. The opposite is true as well, Typical plea
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agreements in this court are ones under Rule 1ll(e) (1) (A)
and/or (B); e.g., ones in which the defendant pleads guilty
to the charge in return for the government's silence at
sentencing, or the defendant pleads guilty to one or more
counts in return for dismissal of others or promises not to
- indictment for others. Rule 1l(e)(l) C agreements are few.
Most judges do not like them, but will take them on
occasion, depending on the circumstances.

A sentencing judge should review but generally
respect a plea agreement. This opinion presumes an able
government prosecutor and I think that is the presumption
that the guidelines must recognize. The prosecutor is in
the best position to evaluate the strength of his case. He
is also in a position to determine which of the many cases
on his own docket should be the focus of his attention and
the limited resources of his office. Those same statements
can be made with respect to the defendant's counsel. The
prosecution of a case is not the Court's prosecution; the
defense of the case is not the Court's defense. Again
presumably, the attorneys are in the best position to
dispose of the case by plea bargain. By saying the
foregoing, I do not mean to state that there is no role for
scrutiny by legislative and judicial branches of the
governent. While Congressional concern may be that plea
agreements may circumvent guidelines, and while judges may
be concerned that a lenient agreement allows the guilty to
escape inadequately punished, oversight has to be realistic.

As a matter of practice, I examine plea agreements
and I have occasionally refused plea agreements, but on
inquiry the great majority are justified. The refusals were
in cases where the defendant had negotiated a very lenient
agreement. In one recent instance, the proposed sentence
was so low that I told the parties I could not pronounce
such a weak sentence for such a serious charge and would
rather hold a lengthy trial with the possibility of no
conviction than be responsible for promoting a public
perception of excessive leniency in the judicial system. In
another case, I essentially did the same. In both cases the
.defendants later re-entered pleas enabling more appropriate
punishment. I have accepted other plea agreements which I
did not like because the reality of the case was that the
defendants were guilty but the government's case was weak.
Those circumstances are unavoidable. Most plea agreements
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require no real review because the agreement leaves
sufficient room for sentencing discretion. I would add that
unless Congress is willing to increase drastically the
number of agents, prosecutors, and judges, and provide more
courthouses and courtrooms and staff for them, as well as
increased expenditure for jury fees, then my recommendation
is to leave well enough alone. Having observed Congressional
treatment of the Judiciary's needs, I believe I can argue
with confidence that those expendiutures will not be
forthcoming. I am not of the opinion that plea bargaining
is a problem in federal courts and I have read no study that
shows it to be abused.

Your questions with respect to cooperation
typify the problems of establishing guidelines which, if too
detailed, will supplant judgment for a mechanistic approach
to justice in the name of consistency. Perhaps some, but I
suspect only a few, would debate with me that offenders who
cooperate with authorities should be given recognition for
their cooperation, and the greater the cooperation, the
greater the returned benefits. The sentencing court is the
applicable decision-maker upon information furnished by the
parties. No certificate need be given, nor written
agreement entered. Those may be tools chosen by the
parties, but no formalistic paperwork approach should be
required when statements of the parties in open court will
suffice. Presentence investigations frequently state the
level of cooperation and a mechanism is already in Fed. R.
Cr. P. Rule 32 to provide the defendant an appropriate
method of challenging incorrect information. It is common-
place to allow either party at sentencing to present
whatever evidence they would choose to establish cooperation
or the lack of cooperation.

In closing, let me simply illustrate that only six
to seven indictments per month, if tried to a jury, would
consume a judge's entire trial docket for that month.
Indictments in my court average about twenty to thirty per
month, with a greater number of defendants. No time would
be left for hearing the civil cases of our citizens who
complain of and defend against alleged violations of
property rights, constitutional and civil rights, employment
rights, and contract rights, and on and on. I hope that the
Sentencing Commission will recognize in its guidelines the
need for it to trust the men and women of the executive and
judicial branches to dispose of the cases in the courts with
integrity and with efficiency. That trust can best be
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exemplified by continuing the flexibility needed to resolve
the many, many cases in court, each factually distinct from
the other. ‘

Regpectfully,

DEN W. HEAD//JR.
HWHjr./jdp
ADDENDUM:

An actual sentencing proceeding yesterday perhaps
will illustrate best why I believe guidelines will be very
difficult for you to draw in this area of guilty pleas, plea
agreements and cooperation. The defendant was convicted in
1981 in Florida of conspiracy to distribute cocaine and
possession with intent to distribute cocaine, approximately
50 pounds. Before sentence, he jumped bond to California
and assumed a different identity. While there he engaged in
a cocaine conspiracy of approximately 80 pounds and was
indicted. While awaiting trial in California, he engaged in
still another conspiracy with some 6-8 others to import
approximately 700 kilograms of cocaine from Colombia. He
was one of the major actors. It is this larger cocaine
offense for which he was indicted in Corpus Christi.

The defendant was persuaded to plead guilty by
virtue of an offer to dismiss several Corpus Christi counts,
as well as the California cocaine indictment and the Florida
. bond jumping indictment, and to make a recommendation for a
concurrent sentence on the Corpus Christi case with his
Florida 10-year cocaine sentence in return for his testimony
against other Florida cocaine dealers. Additionally, there
would be a consecutive, but probated, l5-year term on the
Corpus Christi cocaine conspiracy indictment, and the
Corpus Christi cocaine charge not be enhanced. As a result
of his cooperation, the government was able to obtain
convictions against six associated Colombians in Miami,
Florida, described as among the most sinister and powerful
drug groups operating in Miami. This group was responsible
for the importation of approximately 500 kilograms of
cocaine per month and is suspected of several narcotics-
related murders. Without the defendant's cooperation, there
would have been no conviction. Additionally, his
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cooperation, I understand, is helping Florida and IRS
authorities. ‘

I accepted the recommendation on the theory that
while the agreement was generous to the defendant it was not
unreasonably generous because the defendant was going to
serve a 1l0-year sentence, had successfully cooperated
against ruthless drug dealers, and had risked his life and
continues to do so. Two government attorneys at sentencing
argued in support of the agreement--the local Assistant
United States Attorney and the Assistant United States
Attorney from Florida, whose case this defendant made
against the Florida drug conspirators. Both strongly urged
that without cooperation, such as given by this defendant,
top drug dealers will be continue to be immune from
prosecution by the layers of insulation that they have
placed between themselves and their drugs.

No one likes it, but it is reality.
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Mr. William W. Wilkins, Jr., Chairman
United States -Sentencing Commission

1331 Pennsylvania Avenue, N.W., Suite 1400
Washington, D.C. 20004

Re: The Proper Role of Plea Agreements
Dear Chairman Wilkins:

We are pleased to again respond to the Commission's request for our
thoughts on a -hearing topic. 1In the past, we have responded exten-
sively, including providing oral testimony. Regarding the particular
subject at hand, however, we trust that you will receive plenty of
input. The only input we would like to address is somethlng that has
disturbed us in the past and may continue to be a problem in the
future.

Based upon our extensive practical experience and collective exper-
tise in the long-term effect of Plea Agreements, we would propose
the following:

The guidelines applicable to the count(s) pled to should be the
guidelines the Court is required to be guided by. Any other counts,
regardless of what standing they take, should not be part of the
consideration for guideline concerns; otherwise,.do not dismiss the
counts. The defendant should either plead guilty to a particular
count that is a particular crime and that has a particular set of
guidelines, and be sentenced accordingly, or do not let the defendant
plead guilty to those counts. Otherwise you are enhancing aggrava-
tion of evidence that was never proven in Court.  Additionally, no
one ever knew whether it could be proven or not; and that -evidence
is being dismissed based on the fact that they do not know whether
it could or could not be proven.

Sentencing Alternatives/Guidelines ® Legal Research
Parole Commission Rules and Regulations e Bureau of Prisons Policies -
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I am afraid that in the abolishment of the Parole Commission, that
the Courts may inherit the propensity for considering all aggravating
features above and beyond counts pled. It is not fair. It has never
been fair. We encounter the situation repeatedly where the sentence
exceeds the guidelines. It is my firm belief that the guidelines
should be adhered. to unless there is a substantial amount of .aggravating
information beyond what would balance with the mitigating information.
In other words, there is a balance to look to: if there is a lot of
good and a lot of bad, do not do anything. If one outweighs the
other the sentence should be reduced or aggravated. But that is the
only thing the guidelines should address.

As we have witnessed these problems in the past we have addressed
them in some of our previous newsletters which I am providing you.
Although they may not apply to the future direction of the Plea
Agreement, they might give you some insight. However, the emphasis
of our thoughts regarding future Plea Agreement policies 1s expressed
in this letter. : :

We are looking forward to the publication of the draft guidelines
later this month as well as your visit to Atlanta. Thank you for
this opportunity to part1c1pate in the Commission's hearing on
September 23rd.

Sincerely,

Marcia G. Shein, President
Sentencing and Parole Consultant
NATIONAL LEGAL SERVICES

Enclosure

MGS/gn



Yinited States Bistrict Court

SOUTHERN DISTRICT OF GEORGIA
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~DUDLEY H. BOWEN, JR _ : POST OFFICE Box 2106
JUDGE .
September 3, 1986

Honorable William W. Wilkins, Jr.
United States Sentencing Commission
Suite 1400 - -
1331 Pennsylvania Avenue,. NW
Washington, D.C. 20004

Dear Judge Wilkins:

"Thank you very much for your letter of August 20,
1986, seeking my input on the areas of guilty pleas,
plea agreements, and: cooperation. First, let me
comment that these three topics are highly appropriate
for your detailed consideration. Every judge has
.wrestled with these concepts in sentencings. I know of
no more vexing, difficult or complex questions than are
presented in these three related topics.

GUILTY PLEAS

It is right, proper and economical that approxi-
mately ninety percent (90%) of federal criminal cases
are disposed of by guilty pleas. I sincerely hope that
the same result will obtain after the implementation of
the sentencing guidelines. I do not think that the
taxpayers or the legislators of this nation have
contemplated the financial and logistical results of a
change of a few percentage points, say from ninety
percent (90%) to eighty percent (80%). This ten
percent statistical change would double the criminal
caseload in our courts.

While every citizen has the right to enter a
not-guilty plea and to put the government to its proof,
I know of no logical or constitutional rule against
rewarding those who exhibit remorse, contrition, or
good citizenship by pleading guilty. Of course, we
could always make it obfuscatory. - We could deny that
rewards are given for pleading guilty and attribute the
benefits only to the defendant's demonstrated remorse,
etc. This, however, is a charade. Most of the remorse
of a criminal defendant is manifest in his sorrow in
being caught and prosecuted. There should be real,
palpable, advantages to. a guilty plea. While a
‘defendant should not be coerced into a guilty plea,
neither should a defendant be permitted to "roll the
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dice" on an outside chance of an acqu1tta1 at no
expense to himself.

PLEA AGREEMENTS

These questions on plea agreements are very
reliable indicators of the difficulties which confront
the Sentencing Commission in formulating guidelines and
sentencing judges in following those guidelines. To be
sure, plea agreements should remain under the watchful
scrutiny of the court. Federal Rule of Criminal
Procedure 1l1(e) (1) (c) which excludes the trial judge
from the actual plea bargaining process, provides
sufficient safeguards to prevent abuses. On the whole,
the process works well in the federal system. I am
sure that abuses have occurred, but I am also confident
that those instances predominate in the state systems.
Abuses of the plea bargaining process are rare in the
federal system. Frankly, most of the concerns which I
have heard about the need to regulate or "clamp down
on" the process of plea bargaining is political rheto-
ric insofar as it applies to the federal criminal
system., In almost seven years, I have seen one or two
instances in which I would flatly reject a plea agree-
ment and a few more under which I would apply some
moderate upward adjustment in the sentence.

Plea agreements should not be binding upon the
courts. Such binding plea agreements are unseemly and
would tend to lessen the dignity of the proceeding.
The watchful scrutiny of the court over the dealings
between the defendant and prosecution should be main-
tained. It is very probable that this judicial scruti-
ny of the plea bargaining process in the federal system
is the cause of the successes and respectability which
the federal system of plea bargaining enijoys.

I simply cannot come up with an inclusive system
of all of the specific factors by which a plea agree-
ment should be dealt with by the Sentencing Commission.
The questions that you ask indicate the ma