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I have represented a client, Christopher Ferguson, both in the Southern District of 
Florida and the Eleventh Circuit Court of appeals, in a failed attempt to remove a 
seven level enhancement to his sentence for a Hobbs Act robbery based on what we 
see as a misapplication ofU.S.S.G. § 2B3.l(b)(2)(A). The issue is the discharge of 
a firearm, not by the defendant, but in this case, by a security guard. Indeed, the 
defendant was the person shot, not the shooter, but to add insult to injury, the 
defendant was scored a seven level increase for the security guard having shot him. 

There is a split in the circuits on this issue. It should be resolved by the Sentencing 
Commission. Clearly it was not intended that if a third person - especially a third 
person who is not an aider or abetteor - discharges a firearm, that the defendant 
receive a sentencing enhancement for that discharge. 

The cases which support Ferguson's position are from the Seventh and Sixth Circuits, 
United States v. Gordon, 64 F.3d 281 (7th Cir. 1995) and United States v. Hill, 381 
F.3d 560 (6th Cir. 2004). The Eleventh Circuit case in conflict is United States v.

McQueen, 670 F.3d 1168 (11th Cir. 2012). The Eleventh Circuit is supported by cases
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