











offender guideline is applied in a way that is consistent th (  _ ‘ess’s goal of
ensuring that violer recidivists receive ler -hy sentences.

III. The Commission Should Increase the §...1.1(b)(1) ™ 1hancement for
Possessing a Dangerous Weapon and the §2D1.1(b)(2) Enhancement for
Using, Threatenir _ or Directing Violence in Connection with Drug
Trafficking.

™11 dealing is an inherently violent business, and drug dealers who either
possess dangerous weapons or use, threaten, or direct violence should face stiff
punishment. The guidelines currently provide a two-level enhancement in
§2D1.1(b)(1) for possession of a ¢ )rous weapon in connection with a drug
trafficking offense. Similarly, there is a two-level enhancement in §2D1.1(b)(2) for
drug dealers who use, direct, or threaten violence. ..ese two-level enhancements
are insufficient to account for the serious threat to public safety posed by such
conduct. Indeed, under the ¢ ‘ent guidelines an armed drug dealer and a drug
dealer who uses violence receive the same level of enhancement as a drug dealer
who distributes anabolic steroids to an athlete.2?2 That makes little sense given the
significant differences in the risk of harm posed by the conduct. The Department,
therefore, believes that the enhancements found in §2D1.1(b)(1) and (2) should be
increased to more adequately reflect the dangerousness of the defendant’s conduct.

The possession of a dangerous weapon is a common component of drug
trafficking offenses, and it greatly increases the threat to public safety.23 Using,
threatening, or directing violence in connection with drug trafficking is equally
dangerous—if not more so. The current two-level enhancement is inconsistent with
other sentencing guidelines that distinguish between possessing, brandi " *1g, and
using a weapon.2¢ Increasing the enhancement in §2D1.1(b)(1) and (2) will
eliminate this disparity and will better reflect the seriousness of the underlying
conduct. Furthermore, increasing the enhancement will complement 18 U.S.C.

§ 924(c) by ensuring that drug dealers who carry weapons and/or make threats

receive an appropriately stiff sentence, even if their conduct falls outside the scope
of § 924(c).

22 U.S. SENTENCING GUIDELINES MANUAL §2D1.1(b)(9).

23 U.S. SENTENCING GU )ELINES MANUAL §2D1.1, cmt. n.11(A) (“The enhancement for weapon
possession in subsection (b)(1) reflects the increased danger of violence when drug traffickers possess
weapons.”).

24 See, e.g., U.S. SENTENCING GUIDELINES MANUAL §2A2.2 (aggravated assault guideline providing
five-level increase for discharge, a four-level increase for otherwise using, as defined in §1(b)(1), n.
1({I), and a three-level icrease for brandishing).
























that the “governmer benefits rule”#® and not the “credits against loss rule” applies
in these cases. This change will ensure that defendants who commit this type of
fraud face appropriate pun 1iment.

XII. The Department’s Comments Regarding the Commission’s Notice of
Proposed Priorities for 2017-2018.

The Department appreciates the opportunity to comment on the Commission’s
Notice of Proposed Priorities for 2017-2018 as published in the Federal Register.
The Department supports the Commission’s desire to study approaches that would
simplify the guidelines, promote proportionality, and reduce sentencing disparities.
And, the Department looks forward to working with the Commission as it explores
the various ways to achieve those laudable goals.

Similarly, the Department supports and appreciates the Commission’s continued
work in the area of synthetic drugs. The Commission should address this critically
important issue as soon as possible. Commission staff has previously met with
representatives from the DEA on this issue, and the Department remains ready and
willing to assist the Commission’s efforts to develop a more effective and efficient
approach than that currently found in Application Note 6 to §2D1.1. Furthermore,
the Department supports the Commission’s desire to study and learn more about
recidivism. The results of that study will help the Department protect the public
from dangerous repeat offenders.

The Department would like to specifically address three of the Commission’s
proposed priorities. The first is the Commaission’s proposed priority regarding
mandatory minimv 8. The Department firmly believes that mandatory minimums
play an important role in federal sentencing. That role is especially significant in
the post-Booker world of advisory guidelines. Mandatory minimums are essential
tools that Congress has provided to federal prosecutors. Mandatory minimums are
effective at incapacitating some of the most violent and significant offenders,
deterring criminal activity, motivating cooperation, and reducing sentencing
disparities. The Department believes that mandatory minimums reflect the will of
the people (as expressed through their elected representatives), and it further
believes that mandatory minimums have helped reduce crime in America. The
Department appreciates the hard work that went into the Commission’s production
of the Mandatory Minimum Penalties in the Federal Criminal Justice System
report. The data contained in the report is certainly valuable. The Department
respectfully disagrees, however, with the Commaission’s desire to prioritize the
advocacy of mandatory minimum sentencing reform.

government benefits rule in this context), United States v. Leahy, 464 F.3d 773, 789-790 (7th Cir.
2006) (same), and United States v. Bros. Constr. Co. of Ohio, 219 F.3d 300, 317-318 (4th Cir. 2000).
49 [J.S. SENTENCING GUIDELINES MANUAL § 2B1.1 cmt. n.3.
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Second, the Department opposes modify 3 the _ idelines to change the ay
juvenile convictions are counted for criminal history purposes. In a rational system
of sentencing, it simply cannot be the case that a defendant who is convicted of
Hobbs Act robbery at age nineteen is placed in Criminal History Category I, despite
having prior juvenile convictions for rape and armed robbery. The guidelines as
written approprial y ensure that 1ch avio 1trecidivistfi sah” her 1 icing
range than a nineteen-year-old who is convicted of Hobbs Act robbery, but has no
prior criminal convictions, juvenile or otherwise. There is simply no good reason for
pretending as though these two very different offenders have similar criminal
histories. In those rare cases where a defendant’s criminal history category may be
over-representative due to points assessed for juvenile convictions, existing law
provides two options for relief: (1) a departure under §4A1.3(b)(1); or (2) a variance
under 18 U.S.C. § 3553(a). The Department respectfully requests that the
Commission reject this proposed priority.

Third, the zpar’ " does not support ¢« Hining ~ mes B and C on the
Sentencing Table in order to create more probation-eligible defendants. The
Department believes that the current structure properly recognizes the difference in
conduct that typically differentiates defendants in Zone B from those in Zone C.

The Department, therefore, respectfully requests that the Commaission reject this
proposed priority.

Thank you for considering the Department’s perspective on these matters.

The Commission serves an important purpose in our criminal justice system, and
the Department looks forward to working with you in the coming year.

Respectfully submitted,

itho
aber, U.S. Sentencing Commission &
Counsel to the Deputy Attorney General

cc: Commissioners
Ken Cohen, Staff Director
Kathleen Grilli, General Counsel
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