
From: Carlos 
To: Public Affairs
Subject: Proposed Crime Of Violence Amendment
Date: Wednesday, October 28, 2015 9:34:49 AM

Dear Commissioners,

I support the work that Prisonology does, and am writing to offer comments on the
 Commissions recently proposed "crime of violence" amendment.

I agree with the Commissions decision to eliminate the Guideline version of the "residual
 clause" in light of the Supreme Courts decision in Johnson v. United States, 135 S. Ct. 2551
 (2015).. As the Commission has noted, the various circuits interpret the residual clause of the
 Armed Career Criminal Act ("ACCA") the same as the Guidelines version of the residual
 clause.  If the ACCAs residual clause is unconstitutionally vague, then the Guidelines residual
 clause must be as well. 

With regard to the proposed amendment to U.S.S.G. 4B1.2(a)(2), I strongly urge the
 Commission to only include burglary of a dwelling as en enumerated offense. Generic
 burglary should not be included because the same kinds of harms are not at issue when
 someone burglarizes a business or other structure.  Moreover, by limiting the enumerated
 offenses to burglary of a dwelling, the Commission will help courts avoid interpretive issues
 resulting from the Supreme Courts decision in Descamps v. United States, 133 S. Ct.
 2276(2013).

Finally, I respectfully urge the Commission to request the preparation of a retroactivity
 assessment for the crime of violence amendment, should it be adopted.  The Commissions
 experience with retroactive amendments to the Sentencing Guidelines demonstrates the
 capability of federal district judges to apply such changes in a manner consistent with the
 safety of the public and the interests of Justice.

Thank you for your consideration of my Comments.

Sincerely,

[189]

mailto:PubAffairs@ussc.gov


[190]



From:
To: Public Comment
Subject: Comment of Proposed Amendment to Sentencing Guidelines §4B1.2
Date: Wednesday, November 11, 2015 11:38:02 PM


Dear
Members
of
the
U.S.
Sentencing
Commission:


In
response
to
your
August
7,
2015
request
for
comments
(Item
4D)
on
the
proposed
revisions
to
the

definition
of

a
“crime
of
violence”
in
§4B1.2
of
the
Sentencing
Guidelines,
please
allow
me
to

submit
the
following
comments:



·       A
crime
of
violence
is
a
serious
matter
and
only
truly
violent
acts
should
be
classified
as

such.

Murder,
acts
of
terrorism,
assault
and/or
battery
with
the
use
of
a
deadly
weapon,

rape,
and
any
other
unwelcomed
and/or
unsolicited
act
willfully
committed
by
a
perpetrator

that
causes,
or
is
intended
to
cause,
serious
bodily
injury,
pain
or
death
to
the
victim
should

be
classified
as
a
“crime
of
violence.”



·       Someone
classified
as
having
committed
a
“crime
of
violence”
must
have
acted
in
a
way
that


is
a
real
menace
and
threat
to
our
society,
and
this
classification
should
only
be
used
for

serious
criminal
offenses.



·       Specifically,
as
it
relates
to
a
“forcible
sex
offense”
in
§4B1.2(a)(2)(E),
I
do
not
agree
that
this

type
of
behavior
constitutes
or
should
be
classified
as
a
“crime
of
violence.”

There
are
civil

remedies
for
individuals
who
believe
they
have
been
harmed
as
a
result
of
unsolicited,

unwarranted
and/or
unwanted
sexual
advances
or
behavior.

There
are
also
criminal

remedies
if
the
behavior
is
serious
enough
(e.g.,
victim
suffers
bodily
injury
and
thus
the

inappropriate
behavior
can
be
classified
as
a
battery
offense),
but
only
in
the
case
of
rape
or

serious
bodily
injury,
pain
or
death
to
the
victim,
should
this
type
of
behavior
rise
to
the

level
of
a
“crime
of
violence.”



·       Specifically,
the
definition
of
“sexual
act”
and
“sexual
contact”
per
18
U.S.C.
2246
should
not

be
used
to
define
a
“forcible
sex
offense.”

Note
that
“sexual
contact”
as
defined
in
18
U.S.C.

2246
includes
“the
intentional
touching,
either
directly
or
through
the
clothing,
of
the

genitalia,
anus,
groin,
breast,
inner
thigh,
or
buttocks
of
any
person
with
the
intent
to
abuse,

humiliate,
harass,
degrade,
or
arouse
or
gratify
the
sexual
desire
of
any
person.”

While
this

type
of
behavior
is
clearly
inappropriate,
it
does
not
warrant
a
“crime
of
violence”

classification.


At
best,
it
is
a
misdemeanor
or
a
third
degree
battery
offense.



·    As
a
taxpayer
and
voter,
I
am
very
dismayed
by
the
persistent
criminalization
of
minor
drug

and
sex
offenses.

As
a
country,
we
are
wasting
billions
of
dollars
prosecuting
and

incarcerating
citizens
(sometimes
for
a
lifetime)
who
could
be
easily
rehabilitated
and

returned
to
society
to
play
a
productive
role.

We
have
the
world’s
largest
prison
population

because
we
continue
to
incarcerate
citizens
for
countless
years
for
what
are
essentially

minor
offenses.

The
current
policy
of
criminalizing
any
and
all
drug
and
sex
offenses
is

counterproductive
and
very
destructive
to
our
families
and
to
society
at
large.

It
is
for
this

reason
that
I
urge
the
Sentencing
Commission
to
remove
a
“forcible
sex
offense”
from
the

definition
of
a
“crime
of
violence.”



I
would
like
this
letter
entered
as
a
public
comment
to
Item
4(D)
in
the
“Issues
for
Comment”
section

of
the
United
States
Sentencing
Commission
proposal
to
amend
Section
4B1.2(a)(2)
of
the

Sentencing
Guidelines.


Respectfully
yours,
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Juan
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November 25, 2015 

 

To Whom It May Concern: 

 

We were glad to learn that the United States Sentencing Commission is revising its sentencing 
guidelines in order to make the guidelines for crimes of violence more specific.  As people who 
are incarcerated, we know from experience how citizens do not always fully understand the 
range of punishment that they can face, and how the unclear language can sometimes be used by 
prosecutors to make penalties seem worse than they are when negotiating with someone for a 
plea. 

The proposed language is for the most part concise, precise, defined, and helpful.  Many people 
often will have defense lawyers that do not have the time or desire to explain the full penalties 
that people are facing, and so having this sort of clear language is a big help to those who are 
facing a prosecution. Not understanding these penalties can sometimes be the difference between 
going home, and facing additional time and charges because you did not know the consequences 
of your plea. 

The one thing we would take issue with is the “comparable classification” language.  We believe 
that this language is also apt to be exploited in the same way that some of the other vague 
language was, and that it would be helpful to have something that is more cut and dried, and 
easily understood. The guidelines should be useful for lawyers, but also make for “friendly 
reading” to people who are sometimes going through the system for the first time. 

Aside from the comments above, we would just encourage the commission to continue to move 
in this direction, simplifying language to the extent that it can, and remembering that while this is 
a regime that is meant for judges and lawyers, it is sometimes the defendants themselves who 
have to make sense of it when weighing a plea. 

 

Sincerely, 

Richard Bird 

Dwayne Haskins 

Perry Haywood, Jr. 

Jerrod Jackson 

Andre Lyons 
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Jermaine McGregor 

Kenyon Morris 

Davon Robinson 

Richard Spivey 
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From: Fred  
Sent: Monday, November 02, 2015 7:57 AM
To: Public Comment <Public_Comment@ussc.gov>
Subject: Reforms for non-violent offenses

Gentlemen:

I have no problem reviewing and reforming sentencing guidelines going forward,

 taking into account the defendant's past criminal record and the charges in the

 pending case. But I have a serious problem with willy-nilly changing sentences for

 past convictions on what look like non-violent offenses. That approach ignores the

 defendant's established criminal record and ignores the fact that many (most?)

 convictions for non-violent offenses are negotiated dispositions (plea bargains)

 where an offense including violent acts are pled down to a non-violent offense and a

 reduced sentence. This approach will allow hundreds, if not thousands, of hardened

 criminals inclined to violence out into our communities.

The resulting blood-letting through violence against law-abiding citizens will be on

 your hands.

Sincerely,

Fred 

Frederic W. 

~ Hours by Appointment ~

This e-mail message is intended only for the individual or entity to which it is addressed.This e-
mail may contain information that is privileged, confidential and exempt from disclosure
 under applicable law. If you are not the intended recipient, you are hereby notified that any
 dissemination, distribution or copying of this communication is strictly prohibited. If you
 received this email in error, please notify the sender immediately and destroy this e-mail and
 all copies of it.
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From: Teddy 
To: Public Comment
Subject: 8/12/15 PROPOSED AMENDMENTS/PUBLIC COMMENT(S)
Date: Thursday, November 05, 2015 3:38:06 PM

I am writing to comment on the USSC August 12, 2015 Proposed Amendment to the
 Sentencing Guidelines: 

1) [Re: Retroactivity of the Amendment] 
Since the United States Supreme Court has held the statutory definition of "violent felony"
 unconstitutional for ACCA [18 USC Sec. 924(e)] purposes--as relates to the "residual
 clause"--the same must be held true for "career offender" [28 USC Sec. 994(h)] application as
 well. In either case, an offender who has wrongfully been exposed to increased punishment
 should be entitled to an appropriate reduction--or immediate release for time served, if
 applicable--regardless of when the sentence was imposed, or whether or not all appeals or
 other vehicles for review have been exhausted. 
If there is no fairness correlation between current sentences and those that would not have
 otherwise been imposed pursuant to today's standards--then where is the "justice" and "Truth
 in Sentencing" that has been so highly touted? In the interest of "fairness" and "justice", it
 seems to me Teddy  a concerned citizen that "fairness" and "justice" are the
 intersection of two-way streets. If an offender(s) enhanced punishment imposed 20 years ago
 could not, or would not, be imposed today in the same circumstance(s), then the term imposed
 should be retroactively reduced so as to be in line with that permitted today; 

2) [Re: Proposed Amendment (A) to USSG Sec. 4B1.2 (Definitions of Terms Used...)] 
If the Sentencing Commission is to remain true to the holding in Johnson v. United States, and
 not run afoul of the due process notice issue(s) therein, the Commission should delete from
 the proposed amended Commentary [Application Notes:] all reference to "attempting to
 commit such offenses." as found the the proposed Commentary Application Notes: 1. 
Such "attempt" reference is arguably encompassed within the very "residual clause" catch-all
 language the Johnson Court has opted to excise as unconstitutional: 

"...'or otherwise involves conduct' that presents a serious potential risk of physical injury to
 another." {Internal quote added} 

A plain reading of the foregoing clearly includes "attempted" within the meaning of the
 excised statutory content. A person cannot reasonably be said to have committed the offense
 of attempting to attempt an act, which, when the proposed amended commentary note is read
 conjunctively with the "elements clause" (4B1.2(a)(1)), is precisely the preposterous and
 superfluous result. One either uses force; attempts to use force; or threatens to use force
 against one's person--one simply [does not] "attempt to attempt to use force." Thus, it appears
 to this citizen that the Commission is "attempting" to over-reach in such a manner as to
 deliberately undermine or vitiate the Supreme Court's holding in Johnson. 

Further, the "definitions" for a "crime of violence"--for ACCA and Career Offender
 application--should require and track the same language and analysis as that proposed for
 Classification as a Felony [Proposed Amendment to 4B1.2(B)] under State Law. For
 example: Many States have Check Boxes [] on their respective Judgment & Commitment
 Orders with specific boxes that Officially indicate the designation of certain types of
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 offense(s) as "VIOLENT" or "NON-VIOLENT". Where these types of papers are readily
 available, the Judgment(s) should be paid due difference to ensure a term of imprisonment
 does not run afoul of the "Full-faith-and-Credit" or "Ex Post Facto" clause(s) of the United
 States Constitution. The Commission is not at liberty to "redefine" or "upset" the final
 Judgment of the Court wherein said Judgment was issued. By way of yet another example:
 Up until Title 18 U.S.C. Sec. 4251 (b) was repealed by the Sentencing Reform Act (SRA) of
 1984 [Pub.L. 98-473, Title II, Sec. 218(a)(6)--effective Nov.1, 1987] all crimes of burglary
 [were not] designated as a "crime of violence." 
Pursuant to both California Penal Code Annotated Sec. 459, and Title 18 U.S.C. Sec. 4251(b): 
"(b) 'Crime of violence' includes...burglary or housebreaking in the nighttime." 

The "nighttime" element of the offense--when residents were more likely to be home-- was the
 focus and, as such, was critical to the designation of whether burglary or housebreaking
 constituted a "crime of violence" where there may otherwise have been no actual violence;
 attempted violence; or actual threat of violence to the person of another. Hence, many
 offenders--whether through plea or a finding of guilt by jury--were adjudicated "non-violent"
 offender(s) at the time of the offense. Thus, such offender(s) were not provided due process
 notice the offense(s) could later be redefined as a "crime of violence" for enhancement
 purposes, notwithstanding final judgment of the sentencing court at the time the conviction
 was sustained. 

For the foregoing reasons, in the interest of justice, the preservation of precious resources, and
 "TRUTH IN SENTENCING"--as the Comprehensive Crime Control /Sentencing Reform Act
 was also once known--this citizen, and those who agree with these comments, submit the
 Sentencing commission should render the Proposed Amendment(s) retroactive and fairly
 redraft its commentary to reflect prior felony convictions not be redefined as applicable
 "crimes of violence" if not defined, classified, and/or adjudicated as such by the State or
 Federal Court wherein the conviction(s) were initially sustained. 

Being a voting and concerned citizen, of sound mind, interested in the fair treatment of all
 human beings, I urge the Commission to remember-- as Pope Francis commented in his
 recent address to the United States Congress-- 
"We are all equal in prayer." 

Let us likewise be equal in justice and humanity. Thank you. Respectfully submitted 

NOTE: If my Public Comment is to be published in any format or media of any kind
 whatsoever, my name may remain but all personal information [MUST] be redacted.
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From: Daniel 
To: Public Comment; Walter Stern
Subject: Residual Clause/Johnson Decision Comment
Date: Friday, October 30, 2015 11:43:04 AM
Attachments: Comment to U.S. Sentencing Commission.pdf

While the Amendment adopts the Johnson decision, as it must, the Amendment is

 merely sip service without making the Amendment retroactive.

 

(see also http://danielstormauthor.com for contact information)

                                                            ---- IMPORTANT NOTICES ----

1.  Confidentiality: This is a transmission from Daniel or Second Chance Publications and may contain information that is privileged,
 confidential, and protected by the attorney-client or attorney work product privileges. If you are not the addressee, note that any disclosure, copying,
 distribution, or use of the contents of this message is prohibited.Furthermore, this e-mail (including any attachments) is covered by the Electronic
 Communications Privacy Act, 18 U.S.C. §§ 2510-2521, is confidential and may contain attorney-client materials and/or attorney work product, legally
 privileged and protected from disclosure. This e-mail is intended only for the addressee named above. If you are not the intended recipient, you are
 hereby notified that any retention, dissemination, distribution, or copying of this communication is strictly prohibited. If you have received this
 transmission in error, please return it to the sender immediately, destroy any paper copies, delete it and any copies from your computer system, and
 notify us immediately.

2. Caution: Electronic mail sent through the Internet is not secure and could be intercepted by a third party. For your protection, avoid sending
 identifying information, such as account, Social Security or card numbers to us or others. Further, do not send time-sensitive, action-oriented
 messages, as it is our policy not to accept such items electronically. That is to say if you want your matter to be given prompt attention, then contact so
 that your matter can be handled promptly. Your e-mails may not be read immediately. 

3.  IRS Advice Disclaimers -if applicable: Pursuant to Circular 230 promulgated by the Internal Revenue Service, if this email, or any attachment
 hereto, contains advice concerning any federal tax issue or submission, please be advised that it was not intended or written to be used, and that it
 cannot be used, for the purpose of avoiding federal tax penalties unless otherwise expressly indicated.

4.   The sender believes that this E-mail and any attachments were free of any virus, worm, Trojan horse, and/or malicious code when sent. This
 message and its attachments could have been infected during transmission. By reading the message and opening any attachments, the recipient accepts
 full responsibility for taking protective and remedial action about viruses and other defects. The sender's employer is not liable for any loss or damage
 arising in any way 
from this message or its attachments.
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UNITED STATES SENTENCING COMMISSION 


 


 


IN RE:  


The proposed amendment and issues for comment in this notice are as follows: 


 


(A) A proposed amendment to revise the “crime of violence” and “drug trafficking offense” 


definitions in the career offender guideline and the illegal reentry guideline, including (A) a 


proposed amendment to §4B1.2 (Definitions of Terms Used in Section 4B1.1) to delete the 


residual clause and revise the list of enumerated offenses in the “crime of violence” definition, 


(B) A proposed amendment to §4B1.2 to implement an additional requirement related to the state 


felony classification in determining whether an offense qualifies as a felony under §4B1.2, and 


(C) Corresponding changes to the “crime of violence” and “drug trafficking offense” definitions 


in §2L1.2 (Unlawfully Entering or Remaining in the United States) to bring them more into 


parallel with the definitions at §4B1.2, and related issues for comment. 


************* 


  


 While the proposed Amendment deserves laudatory comments, the Commission is 


merely following the lead from the Supreme Court in the Johnson decision.  The objective, 


however, will not be attained unless this Amendment is retroactive.    


 As noted in the annexed decisions from sister circuits, this  blockbuster decision, which 


has been long overdue, negates the harsh sentences imposed in cases which involved “failing to 


report to a prison camp” as a crime of violence and other “residual clause” anomalies.  The 


Commission, by making this Amendment retroactive, will accomplish the goals of the Johnson 


decision and give prisoners the ability relieve themselves of undeserved draconian sentences.  


The Constitutional implications of Johnson as necessarily voiding extremely harsh sentences 


predicated upon the overbreadth of the residual clause to the Armed Career Criminal Act, begs 


retroactive application. 
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 WHEREFORE,  I not only support the Amendment, I urge the Commission to make it 


retroactive and allow all these people serving insane sentences to move the courts for relief. 


 


 


Dated this 29th day of October, 2015. 


        
      By: ____________________________________ 


                         daniel storm 


SECOND CHANCE PUBLICATIONS  


& MEDIA GROUP 


P.O. Box 5325 


Elm Grove, Wisconsin  53122 
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UNITED STATES OF AMERICA, Plaintiff-Appellee, 


v. 


WAYNE DURHAM, Defendant-Appellant. 


Nos. 14-12198 & 14-12807, Non-Argument Calendar. 


United States Court of Appeals, Eleventh Circuit. 


August 5, 2015. 


Before ED CARNES, Chief Judge, TJOFLAT, HULL, MARCUS, WILSON, WILLIAM 


PRYOR, MARTIN, JORDAN, ROSENBAUM, JULIE CARNES, and JILL PRYOR, Circuit 


Judges. 


BY THE COURT. 


Wayne Durham is an appellant who was convicted by a jury of one count of possession of a 


firearm by a convicted felon in violation of 18 U.S.C. § 922(g)(1) and of one count of possession 


with intent to distribute cocaine in violation of 21 U.S.C. § 841(a)(1), (b)(1)(C). At sentencing he 


was found to be an Armed Career Criminal under 18 U.S.C. § 924(e) and was sentenced to 288 


months imprisonment. 


In his opening brief to this Court, which was filed in November of 2014, Durham challenged his 


sentence as substantively unreasonable but he did not raise any issue involving application of the 


ACCA to him. In January of 2015, the Supreme Court ordered reargument and supplemental 


briefing in Johnson v. United States, 135 S. Ct. 939 (2015), on the issue of whether the residual 


clause of the ACCA, 18 U.S.C. § 924(e)(2)(B)(ii), is unconstitutionally vague. A few days later, 


the government filed its answer brief in Durham's appeal, which did not mention the ACCA. He 


did not file a reply brief. 


In March of 2015, Durham filed a motion seeking to stay his appeal pending the decision in 


Johnson and for permission to file a supplemental brief after the Supreme Court issued the 


Johnson decision. That motion is still pending. In June of 2015, the Supreme Court issued its 


decision holding that the residual clause of the ACCA is unconstitutionally vague. Johnson v. 


United States, ___ U.S. ___, 135 S. Ct. 2551 (2015). 


In the supplemental brief he proffered with his motion, Durham contended that if the ACCA's 


residual clause were held to be unconstitutional only two of his prior convictions would qualify 


as violent felonies and, as a result, the ACCA should not have been applied to him. Whether 


Durham's contention about the merits of the ACCA issue in his case is correct is not a matter we 


are going to decide as an en banc court. Instead, we grant hearing en banc on the following issue: 


Should this Court overturn its precedent barring an appellant from asserting an issue that was not 


raised in his opening brief where the issue is based on an intervening Supreme Court decision 


that changes the law?
[1]


 



https://scholar.google.com/scholar?scidkt=17130848732183992443&as_sdt=2&hl=en

https://scholar.google.com/scholar_case?case=17993342455562420481&hl=en&as_sdt=0,50

https://scholar.google.com/scholar_case?case=17993342455562420481&hl=en&as_sdt=0,50

https://scholar.google.com/scholar_case?case=17993342455562420481&hl=en&as_sdt=0,50

https://scholar.google.com/scholar_case?case=1566184781727807535&hl=en&as_sdt=0,50&scfhb=1#[1]
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Having granted hearing en banc on that issue, we decide it as follows: Where precedent that is 


binding in this circuit is overturned by an intervening decision of the Supreme Court, we will 


permit an appellant to raise in a timely fashion thereafter an issue or theory based on that new 


decision while his direct appeal is still pending in this Court. 


Our longstanding case law rule is that an appellant who does not raise an issue in his opening 


brief may not do so in his reply brief, in a supplemental brief, in a rehearing petition, or on a 


remand from the Supreme Court, even if the issue is based on an intervening decision of the 


Supreme Court. See, e.g., Hamilton v. Southland Christian Sch., Inc., 680 F.3d 1316, 1319 (11th 


Cir. 2012); United States v. Dockery, 401 F.3d 1261, 1263 (11th Cir. 2005); United States v. 


Ardley, 242 F.3d 989, 990 (11th Cir. 2001); United States v. Nealy, 232 F.3d 825, 830-31 (11th 


Cir. 2000). There are some reasons to have such a rule. See, e.g., United States v. Levy, 416 F.3d 


1273 (11th Cir. 2005); United States v. Ardley, 273 F.3d 991, 991-95 (11th Cir. 2001) (Carnes, 


J., concurring in the denial of rehearing en banc). And there are some reasons not to have such a 


rule. See, e.g., Joseph v. United States, 135 S. Ct. 705, 706 (2014) (Kagan, J., respecting the 


denial of certiorari); United States v. Higdon, 418 F.3d 1136, 1148-51 (11th Cir. 2005) (Tjoflat, 


J., dissenting from the denial of rehearing en banc); Ardley, 273 F.3d at 996-1007 (Tjoflat, J., 


dissenting from the denial of rehearing en banc). Apparently every other circuit has decided that 


the reasons against having the rule outweigh those that favor it, at least where the Supreme Court 


"issues a decision that upsets precedent relevant to a pending case and thereby provides an 


appellant with a new theory or claim." See Joseph, 135 S. Ct. at 706. Accordingly, we hold that 


where there is an intervening decision of the Supreme Court on an issue that overrules either a 


decision of that Court or a published decision of this Court that was on the books when the 


appellant's opening brief was filed, and that provides the appellant with a new claim or theory, 


the appellant will be allowed to raise that new claim or theory in a supplemental or substitute 


brief provided that he files a motion to do so in a timely fashion after (or, as in this case, before) 


the new decision is issued. This new rule applies in all direct appeals currently pending before us 


that involve an intervening Supreme Court decision and in all future direct appeals that do. 


The change in circuit law that our holding makes is enough to decide the question presented by 


the motion before us, and that is as far as our holding goes. We leave our circuit law intact 


insofar as cases that are no longer pending on direct appeal are concerned, insofar as any issue 


that was not previously foreclosed by binding precedent is concerned, and insofar as any issue 


based on a Supreme Court decision that was issued soon enough, as a practical matter, for it to 


have been included in the opening brief is concerned. And nothing in this decision loosens the 


strictures of the plain error rule, or affects the force of any appeal waiver agreed to in the district 


court. The only rule affected is the rule concerning the effect of a failure to raise a claim or 


theory in the opening brief that a party files where that claim or theory is based on an intervening 


Supreme Court decision. 


Appellant's motion to file a supplemental brief on the constitutionality of the ACCA's residual 


clause is GRANTED. The Clerk is directed to set a supplemental briefing schedule for both sides 


to argue the effect, if any, of the decision in Johnson v. United States on the validity of the 


sentence in this case. That issue, and the others that the Appellant has raised, will be decided by 


a panel of this Court selected according to the usual procedures. 



https://scholar.google.com/scholar_case?case=4743074621619112358&hl=en&as_sdt=0,50

https://scholar.google.com/scholar_case?case=4743074621619112358&hl=en&as_sdt=0,50

https://scholar.google.com/scholar_case?case=984632858655081208&hl=en&as_sdt=0,50

https://scholar.google.com/scholar_case?case=17941567789501423662&hl=en&as_sdt=0,50

https://scholar.google.com/scholar_case?case=17941567789501423662&hl=en&as_sdt=0,50
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The motion to stay a decision in this case pending a decision in Johnson is DENIED AS MOOT. 


[1] We gave the government an opportunity to brief whether we should hear this issue en banc and, if so, whether 


we should change our precedent as described in the statement of the issue. Because the government answered both 


questions in the affirmative, and Durham's position had already been made clear in his motion to file a supplemental 


brief, we did not put his attorney to the trouble of reiterating that position. 
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UNITED STATES OF AMERICA, Plaintiff-Appellee, 


v. 


TERRENCE BELL, Defendant-Appellant. 


No. 13-6339. 


United States Court of Appeals, Sixth Circuit. 


August 12, 2015. 


Before: MOORE and ROGERS, Circuit Judges, and NIXON, District Judge.
[*]


 


OPINION 


PER CURIAM. 


Terrence Bell pleaded guilty to possessing cocaine with intent to distribute and to being a felon 


in possession of a firearm. The district court sentenced Bell to 180 months of imprisonment as an 


armed career criminal under the Armed Career Criminal Act ("ACCA"), 18 U.S.C. § 924(e), 


based on three prior convictions: one for aggravated robbery and two for aggravated assault. Bell 


argued before the district court and on appeal that one of his convictions for aggravated assault 


under Tennessee Code Annotated § 39-13-102(c) did not qualify as a violent felony. We 


affirmed the district court's determination that Bell's prior conviction for aggravated assault 


qualified as a violent felony and affirmed the district court's sentence. Bell filed a petition for 


rehearing en banc, which this court denied. Bell then filed a petition for a writ of certiorari. The 


Supreme Court granted Bell's petition, vacated our prior judgment, and remanded the case to this 


court for further consideration in light of Johnson v. United States, 135 S. Ct. 2551 (2015). Bell 


v. United States, ___ S. Ct. ___, 2015 WL 641256 (2015) (mem.). On reconsideration, we 


REVERSE the district court's judgment sentencing Bell as an armed career criminal and 


REMAND for resentencing. 


I. ANALYSIS  


The ACCA provides that a person convicted under 18 U.S.C. § 922(g) of being a felon in 


possession of a firearm shall be imprisoned for a minimum of fifteen years if that person has 


three previous convictions under § 922(g)(1) for violent felonies. 18 U.S.C. § 924(e)(1). A 


"violent felony" is defined as "any crime punishable by imprisonment for a term exceeding one 


year" that meets one of three requirements: "(i) has as an element the use, attempted use, or 


threatened use of physical force against the person of another"; (2) "is burglary, arson, or 


extortion, involves use of explosives"; or (3) "otherwise involves conduct that presents a serious 


potential risk of physical injury to another." Id. § 924(e)(2)(B). The third option is often referred 


to as the "residual clause" of the ACCA. 


In Johnson, the Supreme Court held that the ACCA's residual clause is unconstitutionally vague. 


Johnson, 135 S. Ct. at 2563. The Supreme Court pointed to two problematic elements of the 
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residual clause that make it difficult to apply in a consistent, principled, and clear way. First, "the 


residual clause leaves grave uncertainty about how to estimate the risk posed by a crime" 


because "[i]t ties the judicial assessment of risk to a judicially imagined `ordinary case' of a 


crime, not to real-world facts or statutory elements." Id. at 2557. And second, "the residual 


clause leaves uncertainty about how much risk it takes for a crime to qualify as a violent felony." 


Id. at 2558. The Supreme Court concluded that "[n]ine years' experience trying to derive 


meaning from the residual clause convinces us that we have embarked upon a failed enterprise. 


Each of the uncertainties in the residual clause may be tolerable in isolation, but their sum makes 


a task for us which at best could be only guesswork." Id. at 2560 (internal quotation marks 


omitted). 


Johnson dictates that Bell cannot be sentenced as an armed career criminal in this case. 


Aggravated assault is not one of the enumerated offenses listed in the ACCA. The government 


previously conceded that Tennessee Code Annotated § 39-13-102(c)'s definition of aggravated 


assault does not categorically meet the "use of force" clause requirements. United States v. Bell, 


575 F. App'x 598, 601 (6th Cir. 2014), cert. granted, judgment vacated, ___ S. Ct. ___, 2015 WL 


641256 (2015) (mem.). The government also did not argue that, applying the modified 


categorical approach, Bell had been convicted of a "use of force" violent felony. Appellant Br. at 


26-27. Thus, the residual clause provides the sole avenue by which Bell's prior conviction could 


qualify as a violent felony, and in our prior decision we relied on the residual clause to find that 


it did. Bell, 575 F. App'x at 607. In light of Johnson's holding that the residual clause is 


unconstitutionally vague, Bell's aggravated assault conviction no longer qualifies as a violent 


felony. Therefore, we reverse the district court's determination that Bell is an armed career 


criminal under the ACCA and remand for resentencing. 


II. CONCLUSION 


For the foregoing reasons, we REVERSE the district court's judgment sentencing Bell as an 


armed career criminal and REMAND for resentencing. 


[*] The Honorable John T. Nixon, United States District Judge for the Middle District of Tennessee, sitting by 


designation. 
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UNITED STATES OF AMERICA, Plaintiff-Appellee, 


v. 


ALBERT FRANKLIN, JR., Defendant-Appellant. 


No. 14-5093. 


United States Court of Appeals, Sixth Circuit. 


July 31, 2015. 


BEFORE: CLAY, KETHLEDGE, and DONALD, Circuit Judges. 


CLAY, Circuit Judge. 


Defendant Albert Franklin, Jr. appeals from the January 17, 2014 judgment of the district court 


sentencing him to a total of 360 months of incarceration for one count of conspiring to possess 


with intent to distribute Oxycodone in violation of 21 U.S.C. §§ 841(a)(1) and 846, one count of 


being a felon in possession of a firearm in violation of 18 U.S.C. §§ 922(g)(1) and 924, and one 


count of brandishing a firearm during and in relation to a drug trafficking crime in violation of 


18 U.S.C. § 924(c)(1)(A). 


For the reasons that follow, we AFFIRM Franklin's conviction, VACATE Franklin's sentence, 


and REMAND for resentencing in light of Johnson v. United States, 135 S. Ct. 2551 (2015). 


BACKGROUND  


A. Procedural History 


Defendant Albert Franklin, Jr. was charged in a March 17, 2010 indictment with: (1) conspiring 


to possess with intent to distribute Oxycodone in violation of 21 U.S.C. §§ 841(a)(1) and 846 


(Count 1); (2) being a felon in possession of a firearm in violation of 18 U.S.C. §§ 922(g)(1) and 


924 (Count 2); and (3) brandishing a firearm during and in relation to a drug trafficking crime in 


violation of 18 U.S.C. § 924(c)(1)(A) (Count 3). Franklin's trial began on August 27, 2013. He 


was subsequently convicted of all charges by a jury, and was sentenced to a total of 360 months 


of imprisonment, comprised of 276 months of imprisonment to be served concurrently for Count 


1 and Count 2, and 84 months to be served consecutively for Count 3. 


B. Factual History 


This case stems from an undercover reverse drug operation undertaken by the Metropolitan 


Nashville Police Department (MNPD). This operation involved the participation of a confidential 


informant, Michael Kirkup, who solicited buyers for Oxycontin pills. As part of the operation, 


Kirkup contacted an acquaintance named Anthony "Duck" Griffin to inform him that Kirkup had 


a large quantity of Oxycontin pills for sale. Kirkup claimed that the pills had been stolen from a 
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pharmacy. Griffin told Kirkup that his cousin (apparently referring to Franklin) might be 


interested in purchasing the pills. Following this conversation, Griffin contacted Franklin to 


coordinate the sale. Over the course of a number of conference calls between Kirkup, Griffin, 


and Franklin, an agreement was reached pursuant to which Franklin would purchase 3,000 


Oxycontin pills for a sum of $22,000 in cash. Per Franklin's request, the drug deal was scheduled 


to take place at Mustang Sally's Bar, a bar owned by Franklin in Nashville, Tennessee. 


The arranged reverse drug operation took place on the evening of January 26, 2010. The MNPD 


gave Kirkup 3,000 placebo pills to stand in for 80mg Oxycontin pills, and outfitted Kirkup with a 


recording device and transmitter. Kirkup picked up Griffin and drove to Mustang Sally's Bar. 


Griffin entered the bar ahead of Kirkup. When Kirkup entered the bar, Franklin locked the door 


and asked Kirkup to show him the pills. Franklin examined the pills, and quickly thereafter took 


out a revolver and pointed it at Kirkup's head. Franklin then forced Kirkup to leave the bar and 


locked the door behind him as Kirkup ran out of the bar yelling "gun, gun." The officers 


attempted to enter the bar, but were thwarted by the bar's steel doors. The officers then called a 


S.W.A.T. team and obtained a search warrant for the bar. Franklin, Griffin, and three women 


exited the bar willingly before the search was executed. 


Upon executing the search, officers found a loaded Smith & Wesson .357 magnum caliber 


revolver hidden behind a wall in the bar. No useful fingerprints were removed from that gun. 


One woman named Brenda Poteete, who had been inside the bar and had witnessed the events, 


testified that she saw Franklin pointing a gun at Kirkup. She also testified that once Kirkup 


exited the bar, Franklin left the main bar area with the gun for a short period of time and returned 


without it. Poteete initially denied seeing the gun, but testified at trial that she lied to the police at 


first because Franklin had told her to say that he was wielding a stapler, rather than a gun, and 


because she was afraid. At trial, Kirkup testified to the events leading up to the arranged drug 


transaction and the events at the bar. Additionally, the jury was allowed to hear the audio 


recording from the recording device that Kirkup wore into the bar. 


Franklin testified in his own defense. He admitted that he intended to purchase the Oxycontin 


from Kirkup and that Griffin had arranged the transaction, but denied having a gun at any point 


in the transaction. Instead, Franklin claimed that, upon observing activity outside of the bar, he 


became suspicious and grabbed a stapler while pushing Kirkup out the door. Franklin insisted 


that, for his safety, he waited for the news media to arrive before voluntarily exiting the bar. 


DISCUSSION 


A. Speedy Trial Act 


We typically review a district court's application of the Speedy Trial Act de novo. United States 


v. Gardner, 488 F.3d 700, 717 (6th Cir. 2007). However, a district court's determination that a 


delay qualifies as an "ends of justice" exception to the Speedy Trial Act is reviewed for abuse of 


discretion. United States v. Howard, 218 F.3d 556, 563 (6th Cir. 2000). "The decision to grant a 


continuance and to exclude the delay is a matter of discretion for the district court and to obtain 


reversal, a defendant is required to prove actual prejudice." Gardner, 488 F.3d at 718. In 



https://scholar.google.com/scholar_case?case=950835787157622732&hl=en&as_sdt=3,50&scilib=1&scioq=johnson+v.+united+states

https://scholar.google.com/scholar_case?case=950835787157622732&hl=en&as_sdt=3,50&scilib=1&scioq=johnson+v.+united+states

https://scholar.google.com/scholar_case?case=7970762253639605193&hl=en&as_sdt=3,50&scilib=1&scioq=johnson+v.+united+states

https://scholar.google.com/scholar_case?case=950835787157622732&hl=en&as_sdt=3,50&scilib=1&scioq=johnson+v.+united+states





PETITION FOR REHEARING EN BANC 


 


Page 11 of 29 


 


undertaking our analysis, we also consider whether "the district court properly placed its 


reasoning on the record." United States v. Richardson, 681 F.3d 736, 740 (6th Cir. 2012). 


The Speedy Trial Act "generally requires a federal criminal trial to begin within seventy days 


after a defendant is charged or makes an initial appearance. . . ." United States v. Brown, 498 


F.3d 523, 529 (6th Cir. 2007); 18 U.S.C. § 3161(c)(1). However, the Act provides for the 


exclusion of certain periods of delay from the calculation of these seventy days. 18 U.S.C. § 


3161(h)(1). Permissible exclusions include: 


Any period of delay resulting from a continuance granted by any judge on his own motion or at 


the request of the defendant or his counsel or at the request of the attorney for the Government, if 


the judge granted such continuance on the basis of his findings that the ends of justice served by 


taking such action outweigh the best interest of the public and the defendant in a speedy trial. 


18 U.S.C. § 3161(h)(7)(A). If, after accounting for all permissible exclusions, the seventy day 


deadline is not met, "the district court must dismiss the indictment, either with or without 


prejudice." United States v. Monger, 879 F.2d 218, 220 (6th Cir. 1989). 


The seventy day calculation "begins to run from the latter of two days: when the defendant is 


indicted, or when the defendant is arraigned." United States v. Blackmon, 874 F.2d 378, 380 (6th 


Cir. 1989). In this case, Franklin was indicted on March 17, 2010 and arraigned on May 25, 


2010. The Speedy Trial Act clock therefore began to run on May 25, 2010. The parties do not 


contest that fifty-five days elapsed between Franklin's arraignment and the first motion filed in 


this case, which necessitated a Speedy Trial Act exclusion. 


Franklin's Speedy Trial Act claim relates to a period of 139 days that elapsed between the district 


court's denial of Franklin's motion to suppress evidence and the subsequent rescheduling of his 


trial date. Because Franklin has not established that he experienced "actual prejudice" as a result 


of this delay, his Speedy Trial Act claim fails. 


1. Relevant Procedural Background 


Franklin filed a motion to suppress evidence on October 23, 2011. His trial was, at that point, 


scheduled to begin on November 15, 2011. The district court continued the trial in order to give 


the court sufficient time to reach a decision regarding Franklin's motion. The district court 


ultimately denied his motion on January 27, 2012. No other motions were pending before the 


court at that time, and no action was taken by either party or the court to reschedule the trial date. 


The next filing was a motion for a status conference filed by Franklin's then co-defendant on 


May 16, 2012-139 days after the court denied Franklin's motion to dismiss. On agreement of the 


parties, the district court entered an order disposing of the need for a status conference and 


scheduling the trial for September 11, 2012. On August 17, 2012, the district court severed 


Franklin's trial from that of his co-defendant. Following a series of motions and plea 


negotiations, the district court entered an additional order on February 5, 2013, continuing the 


trial until March 19, 2013 and finding the period of delay until the new trial date excludable from 


speedy trial calculations in the interests of justice. The court subsequently approved appointment 
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of new counsel for Franklin (for the fourth time) and rescheduled the trial to begin on August 27, 


2013. 


Franklin filed a motion to dismiss his indictment based on an alleged Speedy Trial Act violation 


on June 11, 2013. Franklin's motion addressed the 139-day delay that began on the day the 


district court filed its order denying Franklin's motion to suppress evidence, as well as three other 


alleged violations not before this Court on appeal. The district court considered this motion and 


denied it in a memorandum order on August 1, 2013. The district court found that the 139 days 


that elapsed between January 28, 2012 and May 15, 2012 were excludable delay "as those dates 


reflect the time necessary for defense counsel to prepare for trial." (R. 149, Memorandum Order, 


Page ID # 393.) 


2. District Court's Rationale for the 139-Day Exclusion 


Franklin contends that the "after-the-fact" explanation provided by the district court is not 


supported by the record and amounts to an abuse of discretion. Appellant's Br. at 26. In its 


memorandum opinion, the district court reasoned that the five-month delay was "necessary to 


ensure that the parties were sufficiently prepared for trial, given [that] the Court's denial of 


Defendant's suppression motion naturally affected Defendant's strategic considerations in 


preparing for trial." (R. 149, Memorandum Order, Page ID # 389.) The district court also noted 


that the attorney who filed Franklin's motion to suppress was the third attorney to be assigned to 


Franklin in this action, and that Franklin's counsel subsequently agreed to an order resetting the 


trial date for September 2012. 


The authority cited by the district court does not support its rationale for excluding the 


challenged time period. The district court relied on two opinions from this Circuit to support its 


decision: United States v. Stewart, 628 F.3d 246 (6th Cir. 2010), and United States v. White, 129 


F. App'x 197 (6th Cir. 2005). However, in both of these cases, the district court's determination 


that an exclusion was necessary to allow the defendant time to prepare for trial was made only 


after the defendant (or his counsel) had initiated the request. 


Unlike the case at hand, in Stewart, the defendant's counsel had filed a memorandum "explaining 


why a continuance was warranted on the basis of the factors set out in the Speedy Trial Act's 


ends-of-justice provision." Stewart, 628 F.3d at 253. This motion was unopposed by the 


government, and the district court accepted its rationale, finding that the defendant's counsel 


"needed additional time to analyze the complex issues involved in the case . . . ." Id. at 254. On 


appeal, the defendant argued that he never authorized his attorney to request the continuance. In 


addressing this argument, we held that, "even though Stewart did not provide his consent, the 


district court acted within its wide range of discretion in deciding to grant the motion for a 


continuance that was filed by Stewart's attorney." Id. Similarly, in White, we affirmed a district 


court's decision to grant an ends of justice exclusion after defense counsel had indicated its desire 


for such an exclusion. At trial, the defendant in White "indefinitely waived his right to speedy 


trial after a substantial in-court colloquy with the Court." White, 129 F. App'x at 201 (internal 


quotation marks omitted). Although we found that such a waiver was impermissible, we 


interpreted the defendant's waiver as an affirmative "request for a continuance." Id. 
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Both Stewart and White stand for the proposition that the district court has wide discretion in 


granting an ends of justice exclusion where defense counsel requests a continuance to allow 


defense counsel time to prepare for trial. These cases do not go so far as to support the 


conclusion that a court may typically base a post-hoc justification for a lengthy period of delay 


on defense counsel's need for a continuance where no such request had previously been made by 


defense counsel. While the wide discretion provided to district courts in deciding to grant Speedy 


Trial Act exclusions may warrant such a sua sponte determination in some instances, this does 


not appear to be such a case. Here, the district court concluded that its denial of Franklin's 


motion to suppress justified an ends of justice exclusion because defense counsel's strategic 


considerations would "naturally" be affected by the district court's decision. (R. 149, 


Memorandum Order, Page ID # 392.) But where Franklin's counsel did not ask for a continuance 


or put forward this argument himself, such an assumption on the part of the district court without 


further explanation appears unwarranted. 


In determining whether an exclusion to the Speedy Trial Act is appropriate, the district court is 


tasked with balancing the ends of justice with the "best interest of the public and the defendant in 


a speedy trial." 18 U.S.C. § 3161(h)(7)(A). In this case, the district court had no reasoned basis 


for concluding that these interests were outweighed by the need to provide the defense additional 


time to prepare for trial, where defense counsel did not seek such an exclusion. 


3. Actual Prejudice Requirement 


Although the district court's decision to retroactively grant a Speedy Trial Act exclusion for the 


challenged 139-day period lacks a sufficient justification, Franklin nonetheless must "prove 


actual prejudice" in order to obtain a reversal of the court's decision. Gardner, 488 F.3d at 718. 


He fails to do so. In the context of considering a Speedy Trial Act claim, the Supreme Court 


noted that: 


The length of delay, a measure of the seriousness of the speedy trial violation, in some ways is 


closely related to the issue of the prejudice to the defendant. The longer the delay, the greater the 


presumptive or actual prejudice to the defendant, in terms of his ability to prepare for trial or the 


restrictions on his liberty. 


United States v. Taylor, 487 U.S. 326, 340 (1988) (emphasis added). Franklin has not alleged 


that the period of delay harmed his ability to prepare for trial or imposed additional restrictions 


on his liberty. In fact, Franklin does not address the "actual prejudice" requirement in his 


appellate brief at all, and discusses the prejudicial effects of the challenged delay only as they 


relate to whether the action should be dismissed with or without prejudice. Appellant's Br. at 32. 


In that discussion, Franklin raises only vague generalized allegations that the delay caused him 


shame and anxiety, disrupted his employment, and interfered with his liberty. Id. The Sixth 


Circuit has previously held that "vague allegations of anxiety . . . and loss of business due to [] 


continued incarceration are not sufficiently prejudicial to warrant dismissing [] charges" on 


Speedy Trial Act grounds. Monger, 879 F.2d at 222. Moreover, many of these broad allegations 


are attributable to Franklin's conviction and sentence, rather than the delay in bringing him to 


trial. Absent any claims that the delay negatively affected his defense, it can be presumed that the 
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conviction would have resulted regardless of the delay. Thus, in the circumstances of this case, 


Franklin's vague assertions of prejudice do not rise to the level of actual prejudice. 


Where a defendant has failed to show that actual prejudice resulted from a district court's grant of 


an excludable continuance, this Court must find that the district court did not abuse its discretion 


under the Speedy Trial Act. See United States v. Cianciola, 920 F.2d 1295, 1301 (6th Cir. 1990) 


("Recognizing the broad discretion granted to the district court to comply with the mandates of 


the Speedy Trial Act" and holding that "the district court did not abuse its discretion by 


excluding the delay" where a defendant failed to prove actual prejudice (internal quotation marks 


and citation omitted)). Once the challenged 139-day period is excluded from the Speedy Trial 


Act calculation, it is clear that Franklin's case went to trial within seventy days of his 


arraignment, as required by the Speedy Trial Act. Accordingly, Franklin's rights under the 


Speedy Trial Act were not violated. 


B. Motion to Suppress the Search Warrant 


When considering a district court's ruling on a motion to suppress, we review the district court's 


findings of fact for clear error and its legal determinations de novo. United States v. Smith, 386 


F.3d 753, 757-58 (6th Cir. 2004). In so doing, the evidence "must be viewed in the light most 


favorable to the government." Id. at 758. A district court's factual findings will be overturned on 


appeal only if the reviewing court has "the definite and firm conviction that a mistake has been 


committed." Id. (internal quotation marks omitted). Additionally, we "pay[] great deference to 


the determinations of probable cause made by a state magistrate, whose findings should not be 


set aside unless arbitrarily exercised." United States v. Weaver, 99 F.3d 1372, 1376 (6th Cir. 


1996) (internal quotation marks omitted). In reviewing a district court's denial of an evidentiary 


hearing under Franks v. Delaware, 438 U.S. 154 (1978), we review the district court's factual 


findings for clear error, and its conclusions of law de novo. United States v. Brown, 732 F.3d 


569, 574-75 (6th Cir. 2013). 


Franklin argues that the search warrant executed at Mustang Sally's Bar on January 26, 2010 


should be suppressed because the affidavit serving as the basis of this warrant did not establish 


probable cause. He further argues that the district court erred in refusing to grant him a Franks 


hearing. 


1. Affidavit in Support of the Search Warrant 


The Fourth Amendment guarantees that "no [w]arrants shall issue, but upon probable cause, 


supported by oath or affirmation . . . ." U.S. Const. amend. IV. In the context of a search warrant, 


"probable cause exists when there is a fair probability, given the totality of the circumstances, 


that contraband or evidence of a crime will be found in a particular place." United States v. 


Helton, 314 F.3d 812, 819 (6th Cir. 2003) (internal quotation marks omitted). An affidavit 


serving as the basis for a search warrant must "contain adequate supporting facts about the 


underlying circumstances to show that probable cause exists for the issuance of the warrant." 


Weaver, 99 F.3d at 1377. 
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"When confronted with hearsay information from a confidential informant or an anonymous 


tipster, a court must consider the veracity, reliability, and the basis of knowledge for that 


information as part of the totality of the circumstances for evaluating the impact of that 


information." Helton, 314 F.3d at 819. The Supreme Court has held that: 


The task of the issuing magistrate is simply to make a practical, common-sense decision whether, 


given all the circumstances set forth in the affidavit before him, including the "veracity" and 


"basis of knowledge" of persons supplying hearsay information, there is a fair probability that 


contraband or evidence of a crime will be found in a particular place. 


Illinois v. Gates, 462 U.S. 213, 238 (1983). In order to facilitate "an independent judicial 


determination that the informant is reliable," an affidavit must include sufficient supporting facts, 


but "those facts need not take any particular form." United States v. McCraven, 401 F.3d 693, 


697 (6th Cir. 2005). We have previously held that such supporting facts could take the form of 


police corroboration of "significant parts of the informant's story," an attestation "with some 


detail that the informant provided reliable information [to the affiant] in the past," or "the 


willingness of the informant to reveal his or her name." Id. (internal quotation marks omitted). 


Additionally, the reliability of a confidential informant's hearsay statements "may be 


corroborated by various means, including direct surveillance or circumstantial evidence, or 


[being] vouchsafed by the affiant's statements about the informant's past performance." United 


States v. Smith, 182 F.3d 473, 478 (6th Cir. 1999) (internal quotation marks omitted). 


In this case, the affidavit supporting the challenged search warrant included the following 


description: 


On 1-26-20 at approximately 1900 hrs, Detective Galluzi met with a confidential informant, 


hereafter referred to as CI. The CI and the CI's vehicle were searched for illegal contraband, and 


none was found. The CI arranged to sell 3000 80 mg Oxycontin tablets at Mustang Sally's Bar 


located at 1800 Dickerson Road. Detective Galluzzi gave the CI 3000 placebo Oxycontin tablets. 


The CI was directed to pick up Anthony Griffin at 26th Avenue and Clarksville Pike prior to 


arriving at Mustang Sally's. The CI was followed directly to this location where he picked up 


Anthony Griffin. Griffin entered the vehicle with the CI, and the CI drove Griffin to Mustang 


Sally's, 1800 Dickerson Pike. The CI and Anthony Griffin exited the vehicle and entered 


Mustang Sally's Bar. Albert Franklin was waiting inside, and asked the CI to show him the pills. 


The CI displayed the pills, and Albert Franklin pointed a handgun at the CI. Franklin told the CI 


to leave the bar. The CI exited the bar leaving the pills inside. The CI was under constant 


surveillance of officers. 


Said CI is familiar with Oxycontin from past exposure and experience. Your affiant knows CI is 


reliable for said CI has given information in the past that has led to the lawful recovery of illegal 


narcotics, narcotics equipment, weapons, money and felony arrests and convictions. Affiant will 


disclose CI's name to the Judge signing the warrant only. The CI wishes to remain anonymous 


for fear of reprisal. 


(R. 129-2, Affidavit, Page ID # 286.) 
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Franklin argues that the affiant's statement regarding Kirkup's veracity and reliability was 


insufficient because it lacked detail regarding the frequency and nature of the affiant's previous 


interactions with Kirkup. However, an "affidavit is judged on the adequacy of what it does 


contain, not on what it lacks, or on what a critic might say should have been added." United 


States v. Thomas, 605 F.3d 300, 309 (6th Cir. 2010) (quoting United States v. Allen, 211 F.3d 


970, 975 (6th Cir. 2000) (en banc)). 


Considering the totality of the information provided in the challenged affidavit, we find that the 


affidavit contains enough of the elements discussed in McCraven and Smith to support the 


magistrate's finding of probable cause. First, the affidavit includes detailed information regarding 


the circumstances of Kirkup's knowledge in this particular case, namely the fact that he had been 


instructed to arrange the drug transaction by detectives and had been given the placebos by the 


officers. Second, Kirkup had been under consistent police surveillance during the events 


described in the affidavit. Finally, the affiant attested that he had previously received reliable 


information from Kirkup leading to the "lawful recovery of illegal narcotics, narcotics 


equipment, weapons, money and felony arrests and convictions." (R. 129-2, Affidavit, Page ID # 


286.) Accordingly, the district court did not err in denying Franklin's motion to suppress the 


search warrant. 


2. Franks Hearing 


Franklin further argues that he was entitled to a Franks hearing because the affidavit contained 


false and misleading statements, and that the district court erred by refusing to grant him such a 


hearing. 


Although affidavits supporting search warrants are presumed to be valid, a defendant is entitled 


to an evidentiary hearing "where the defendant makes a substantial preliminary showing that a 


false statement knowingly and intentionally, or with reckless disregard for the truth, was 


included by the affiant in the warrant affidavit," if the challenged statement is necessary to the 


finding of probable cause. Franks, 438 U.S. at 155-56. If the defendant is able to establish the 


allegation of perjury or reckless disregard for the truth by a preponderance of the evidence, and if 


"the affidavit's remaining content is insufficient to establish probable cause, the search warrant 


must be voided and the fruits of the search excluded to the same extent as if probable cause was 


lacking on the face of the affidavit." Id. at 156. 


In order to make the necessary threshold showing to receive a Franks hearing, the defendant 


must satisfy a two-prong test. United States v. Hill, 142 F.3d 305, 310 (6th Cir. 1998). First, the 


defendant must make a "substantial preliminary showing that specified portions of the affiant's 


averments are deliberately or recklessly false." Id. (internal quotation marks omitted). Second, 


the district court must find that these specified portions are "necessary to a finding of probable 


cause." Id. 


The district court held a hearing on Franklin's motion to suppress at which it considered whether 


a Franks hearing was warranted. The court determined that Franklin failed to make a "substantial 


preliminary showing of a false statement [made] knowingly and intentionally or with reckless 


disregard of the truth . . . by the affiant in the affidavit." (R. 207, Hearing Transcript, Page ID # 
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1065.) On appeal, Franklin specifically challenges (1) the statement that "the CI was under 


constant surveillance of officers" and (2) the veracity of the portion of the affidavit stating: "Said 


CI is familiar with Oxycontin from past exposure and experience. Your affiant knows CI is 


reliable for said CI has given information in the past that has led to the lawful recovery of illegal 


narcotics, narcotics equipment, weapons, money and felony arrests and convictions." 


a. Statement that "CI was under constant surveillance" 


With respect to the first challenged statement regarding the officers' surveillance of Kirkup, 


Franklin concedes that the statement is technically correct. Nonetheless, he argues that in the 


context of the rest of the affidavit, the statement that "the CI was under constant surveillance" 


was misleading because it suggests that the Kirkup was under direct visual surveillance of law 


enforcement. In reality, Kirkup was under audio (rather than visual) surveillance for all of the 


events that transpired within the bar. Franklin contends that the proximity of this challenged 


statement in the affidavit to the sentence "Franklin pointed a handgun at the CI" would lead a 


magistrate judge to believe erroneously that law enforcement visually observed this event. 


As a preliminary matter, Franklin does not appear to be arguing that the statement regarding 


surveillance is false, but rather that key details about the nature of the surveillance were 


improperly excluded. This distinction affects our analysis. We have previously held that a 


"Franks hearing may be merited when facts have been omitted in a warrant application, but only 


in rare instances." Mays v. City of Dayton, 134 F.3d 809, 815 (6th Cir. 1998). In Mays we 


clarified that, "except in the very rare case where the defendant makes a strong preliminary 


showing that the affiant with an intention to mislead excluded critical information from the 


affidavit, and the omission is critical to the finding of probable cause, Franks is inapplicable to 


the omission of disputed facts." Id. at 816 (defining "a showing of intent" to include "a 


`deliberate falsehood' or `reckless disregard for the truth'" (quoting Franks, 438 U.S. at 165)). 


Black's Law Dictionary (10th ed. 2014) defines "surveillance" to mean "[c]lose observation or 


listening of a person or place in the hope of gathering evidence." Giving the affidavit its plain 


meaning, the affidavit accurately describes the officers' involvement in the underlying conduct. 


Even if the reference to "constant surveillance" in the affidavit is suggestive of visual 


surveillance, Franklin has failed to make a strong preliminary showing that the statement is false, 


or that critical information was excluded from the affidavit "with an intention to mislead." 


Franklin presents no evidence showing that the affiant exhibited a "reckless disregard for the 


truth" or included a "deliberate falsehood" in the affidavit. Mays, 134 F.3d at 816. Accordingly, 


Franklin fails to make the necessary preliminary showing to receive a Franks hearing on the 


basis that the affidavit omitted the fact that the officers engaged in audio rather than video 


surveillance of Kirkup. See Hale v. Kart, 396 F.3d 721, 727 (6th Cir. 2005) (emphasizing that 


"[t]he mere existence of omissions alone is ordinarily not enough to make [the] strong 


preliminary showing" articulated in Mays). 


b. Information about the Confidential Informant 
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Franklin next argues that the district court erred in denying him a Franks hearing on the basis of 


material omissions in the affidavit regarding Kirkup's reliability and veracity. In particular, 


Franklin argues that Kirkup's reliability and veracity was misrepresented by the omission of 


information about his criminal history, his compensation of $1,000 for his work in the underlying 


case, and the fact that he had worked with law enforcement for only a few months. 


"Indicia of an informant's credibility are certainly important in an affidavit, and the omission of 


known information regarding credibility can in some cases be misleading enough to be deemed a 


falsehood under Franks." United States v. Jones, 533 F. App'x 562, 568 (6th Cir. 2013). In 


Jones, we considered whether a defendant was entitled to a Franks hearing where an affidavit 


omitted information about the confidential informant's criminal record, addiction to drugs, and 


the fact that the informant was paid for working with the police. We found that the defendant 


failed to make the strong preliminary showing, described in Mays, that the affiant had 


intentionally misled the judge. We also concluded that the police officer's corroboration 


(including audio and visual recording of the confidential informant's controlled drug purchases) 


suggested that the confidential informant's information was credible, and that the omitted 


information did not undermine probable cause. Id. Similarly, in United States v. Fowler, we held 


that, "[w]ithout more than a mere allegation that the affiant failed to disclose the nature and 


degree of the confidential informant's criminal activity, [the defendant] was not entitled to a 


Franks hearing." United States v. Fowler, 535 F.3d 408, 416 (6th Cir. 2008). 


As in Jones, Franklin fails to make the requisite showing that the affiant intended to mislead the 


magistrate judge. In fact, other than stating in a conclusory fashion that "Defendant made a 


`strong preliminary showing that the affiant with an intention to mislead excluded critical 


information from the affidavit, and the omission is critical to the finding of probable cause,'" 


Franklin does not meaningfully address this requirement. Appellant's Br. at 41. Moreover, given 


the affiant's past experience receiving reliable information from Kirkup, as well as the police 


officers' surveillance of Kirkup during significant portions of the relevant events, introduction of 


the omitted information would not have rendered Kirkup's information unreliable or eliminated 


the affidavit's probable cause. Accordingly, the district court did not err in denying Franklin's 


request for a Franks hearing. 


C. Sufficiency of the Evidence 


We review a challenge to the sufficiency of the evidence supporting a criminal conviction de 


novo. United States v. Pritchett, 749 F.3d 417, 430 (6th Cir. 2014). A defendant challenging the 


sufficiency of the evidence "bears a very heavy burden." United States v. Davis, 397 F.3d 340, 


344 (6th Cir. 2005) (internal quotation marks omitted). In undertaking our review, we must 


determine whether, "after viewing the evidence in the light most favorable to the government, 


any rational trier of fact could have found the elements of the crime beyond a reasonable doubt." 


Id. (internal quotation marks omitted). In so doing, we "neither independently weigh[] the 


evidence, nor judge[] the credibility of witnesses who testified at trial." United States v. Howard, 


621 F.3d 433, 460 (6th Cir. 2010) (internal quotation marks omitted). 


Franklin argues that the government presented insufficient evidence to establish the "agreement" 


element of his conspiracy charge, or to connect him to the gun found at the bar. We disagree. 
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The elements that the government needed to prove in order to convict Franklin of conspiring to 


possess with intent to distribute Oxycodone under 21 U.S.C. § 846 were: "(1) an agreement to 


violate drug laws, (2) knowledge and intent to join the conspiracy, and (3) participation in the 


conspiracy." United States v. Caver, 470 F.3d 220, 232 (6th Cir. 2006) (internal quotation marks 


omitted). "The government need not prove the existence of a formal or express agreement among 


the conspirators. Even a tacit or mutual understanding among the conspirators is sufficient." 


Gardner, 488 F.3d at 710 (internal citations omitted). A defendant's knowledge and intent to join 


the conspiracy "can be inferred through circumstantial evidence, including evidence of repeated 


purchases, or evidence of a large quantity of drugs." Caver, 470 F.3d at 233 (internal citation 


omitted). 


Franklin claims that, "at most," the government's evidence established that Griffin served as a 


"facilitator of the sale between the CI and [Franklin]," rather than establishing that a 


conspiratorial "agreement" existed. Appellant's Br. at 43. In putting forward this argument, 


Franklin seeks to draw a distinction between the crime of possessing drugs for distribution, 


which he conceded could have been proven at trial, and the crime of conspiracy to possess drugs 


for distribution. This argument is unpersuasive. The testimony provided by Kirkup and Franklin 


was sufficient to allow a rational trier of fact to find that Franklin and Griffin had entered an 


agreement to violate drug laws. At trial, Kirkup testified that Griffin set up multiple three-way 


phone conversations between himself, Kirkup, and Franklin. During these calls, the three men 


negotiated the price at which Griffin would purchase 3,000 pills from Kirkup, and selected the 


location where the drug transaction would take place. Kirkup testified that he never had 


Franklin's phone number and that Griffin initiated the three-way calls whenever Kirkup needed 


to contact Franklin. Kirkup also testified that, on the way to the scheduled drug transaction, 


Griffin called Franklin to report that he and Kirkup were on the way and that Griffin headed into 


the bar first. Once they were all in the bar, Franklin asked to see the pills. 


In addition to Kirkup's testimony, the jury was allowed to listen to an audio recording from the 


wire that Kirkup was wearing in the bar. This recording included Franklin's conversation with 


Kirkup regarding the nature of the Oxycontin and where Kirkup allegedly procured it. 


Additionally, Franklin himself testified that Griffin put him in touch with Kirkup, that he 


negotiated with Kirkup to buy Oxycontin pills for $22,000, and that Griffin accompanied Kirkup 


to the bar for the drug transaction. 


The testimony of Kirkup and Franklin regarding Griffin's role in the drug transaction provides a 


sufficient basis for a rational trier of fact to have found that Griffin and Franklin entered an 


agreement to possess with intent to distribute Oxycontin. Making "all reasonable inferences and 


credibility choices in support of the jury's verdict," the interactions described in both Kirkup and 


Franklin's testimony are indicative of a tacit or mutual understanding between Franklin and 


Griffin, sufficient to support Franklin's conspiracy conviction. United States v. Newsom, 452 


F.3d 593, 608 (6th Cir. 2006) (internal quotation marks omitted). 


With respect to the two firearm charges, Franklin argues that the evidence does not support the 


inference that he was directly connected to the gun found in his bar. He specifically notes the 


absence of fingerprints on the gun and the fact that one of the government's witnesses testified 


that the pistol she saw was silver and black, although the gun found by police was solid black. As 



https://scholar.google.com/scholar_case?case=15455991669068796150&hl=en&as_sdt=3,50&scilib=1&scioq=johnson+v.+united+states

https://scholar.google.com/scholar_case?case=950835787157622732&hl=en&as_sdt=3,50&scilib=1&scioq=johnson+v.+united+states

https://scholar.google.com/scholar_case?case=15455991669068796150&hl=en&as_sdt=3,50&scilib=1&scioq=johnson+v.+united+states

https://scholar.google.com/scholar_case?case=14020333879157683044&hl=en&as_sdt=3,50&scilib=1&scioq=johnson+v.+united+states

https://scholar.google.com/scholar_case?case=14020333879157683044&hl=en&as_sdt=3,50&scilib=1&scioq=johnson+v.+united+states





PETITION FOR REHEARING EN BANC 


 


Page 20 of 29 


 


with his first sufficiency of the evidence challenge, Franklin's argument with respect to the 


firearm charges is unpersuasive. At trial, Kirkup and Brenda Poteete, a woman who was in the 


bar during the drug transaction, both testified that Franklin pointed a gun at Kirkup. Poteete also 


testified that at some point after forcing Kirkup to leave the bar, Franklin left the main area of the 


bar with the gun and came back without it. During a search of the bar, the police uncovered a 


gun hidden behind a wall. Although Poteete's credibility was called into question during cross-


examination, we must make all credibility determinations "in support of the jury's verdict." Id. 


As such, given the testimony of two witnesses and the physical evidence, Franklin's sufficiency 


of the evidence argument fails. 


D. Armed Career Criminal Status 


Franklin was sentenced as an Armed Career Criminal within the meaning of the Armed Career 


Criminal Act ("ACCA"), 18 U.S.C. § 924(e) and United States Sentencing Guideline 


("U.S.S.G.") § 4B1.4. However, Franklin's prior convictions for attempted burglary and felony 


evading arrest, which were considered predicate "violent felonies" under the ACCA for the 


purposes of establishing Franklin's Armed Career Criminal status, qualify as predicate offenses 


only under the ACCA's now defunct residual clause. See United States v. Bureau, 52 F.3d 584 


(6th Cir. 1995) (holding that attempted burglary under Tennessee law qualifies as a violent 


felony under the ACCA's residual clause); United States v. Doyle, 678 F.3d 429, 437 (6th Cir. 


2012) (holding that felony evading arrest under Tennessee law qualifies as a violent felony under 


the ACCA's residual clause). In Johnson v. United States, the Supreme Court struck down the 


ACCA's residual clause as void for vagueness. 135 S. Ct. 2551 (2015). The Court has since 


vacated the sentences of individuals who were sentenced under the residual clause of the ACCA 


and the comparable residual clause of the U.S.S.G. See United States v. Darden, 605 F. App'x 


545, 546 (6th Cir. 2015). Consequently, in light of Johnson, and in the interest of justice, we 


vacate Franklin's sentence and remand to the district court for re-sentencing. 


CONCLUSION 


For the foregoing reasons, we AFFIRM Franklin's conviction, VACATE Franklin's sentence, and 


REMAND for resentencing in light of Johnson v. United States, 135 S. Ct. 2551 (2015). 
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Before WOOD, Chief Judge, and SYKES and HAMILTON, Circuit Judges. 


WOOD, Chief Judge. 


In 2006, a jury convicted Benjamin Price, a convicted felon, of possessing a gun in violation of 


18 U.S.C. § 922(g)(1). Turning to the Armed Career Criminal Act (ACCA), 18 U.S.C. § 924(e), 


the court concluded that Price had three qualifying convictions and imposed a sentence of 250 


months in prison. This court affirmed. United States v. Price, 520 F.3d 753 (7th Cir. 2008). 


In 2009, Price filed his first collateral attack pursuant to 28 U.S.C. § 2255. In his motion, he 


challenged the sentencing court's determination that he qualified under ACCA as an armed 


career criminal. The Supreme Court's decision in Begay v. United States, 553 U.S. 137 (2008), 


he argued, demonstrated that the sentencing court improperly relied on his prior convictions for 


criminal recklessness to enhance his sentence under ACCA's residual clause because his prior 


crimes fell outside the scope of that clause. The district court denied relief, and we affirmed. 


Price v. United States, 434 F. App'x 550 (7th Cir. 2011). 


Price now asks this court to authorize the district court to entertain a successive collateral attack, 


28 U.S.C. § 2244(b)(3), in which he proposes to assert a claim under Johnson v. United States, 


135 S. Ct. 2551 (2015). Johnson holds that the imposition of an enhanced sentence under the 


residual clause of ACCA violates due process because the clause is too vague to provide 


adequate notice. Id. at 2557. We invited the government to respond, and it has done so. We now 


conclude, consistently with the government's position, that Johnson announces a new substantive 


rule of constitutional law that the Supreme Court has categorically made retroactive to final 


convictions. 


Under § 2255(h)(2), a court of appeals must deny authorization to pursue a second or successive 


motion for collateral relief unless the applicant's proposed claim relies on "a new rule of 


constitutional law, made retroactive to cases on collateral review by the Supreme Court, that was 


previously unavailable." Price easily meets three of the four requirements. Johnson announces a 


new rule: It explicitly overrules the line of Supreme Court decisions that began with Begay, and 


it broke new ground by invalidating a provision of ACCA. See Chaidez v. United States, 133 S. 


Ct. 1103, 1107 (2013) ("[A] case announces a new rule if the result was not dictated by 


precedent existing at the time the defendant's conviction became final.") (internal quotation 


marks omitted). Johnson rests on the notice requirement of the Due Process Clause of the Fifth 
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Amendment, and thus the new rule that it announces is one of constitutional law. Moreover, the 


Johnson rule was previously unavailable to Price. He raised and lost a different (though related) 


argument under the law as it stood during his first collateral attack, in which he relied on Begay 


and Sykes v. United States, 131 S. Ct. 2267 (2011), to argue that his convictions for criminal 


recklessness fell outside the scope of ACCA's definition of a crime of violence. Price, 434 F. 


App'x at 554-55. He never alleged then that ACCA's residual clause itself was unconstitutionally 


vague. This explains why 28 U.S.C. § 2244(b)(1), to the extent that it is applicable, does not bar 


Price's application: he has never presented this claim before. In any case, the United States has 


not cited § 2244(b)(1) and thus has waived its ability to rely on it. Until Johnson was decided, 


any successive collateral attack would have been futile. 


The remaining question we must address is whether the Supreme Court has "made" Johnson 


retroactive to cases on collateral review. Tyler v. Cain holds that under §2244(b)(2)(A)—the 


state-prisoner corollary of § 2255(h)(2)—the retroactivity determination must be made by the 


Supreme Court. 533 U.S. 656, 662 (2001). In Tyler, the Court explained that "`made' means 


`held' and, thus, the re-quirement is satisfied only if this Court has held that the new rule is 


retroactively applicable to cases on collateral review." Id.; see also Simpson v. United States, 721 


F.3d 875, 876 (7th Cir. 2013) ("The declaration of retroactivity must come from the Justices."). 


Justice O'Connor, in a concurring opinion whose rationale was endorsed by the four dissenting 


justices, noted that the Supreme Court could make a rule retroactive "through multiple holdings 


that logically dictate the retroactivity of the new rule." Tyler, 533 U.S. at 668 (O'Connor, J., 


concurring); see id. at 670-73 (Breyer, J., dissenting, joined by Stevens, Souter, & Ginsburg, JJ.). 


Accordingly, she wrote, "[i]f we hold in Case One that a particular type of rule applies 


retroactively . . . and hold in Case Two that a given rule is of that particular type, then it 


necessarily follows that the given rule applies retroactively. . . . In such circumstances, we can be 


said to have `made' the given rule retroactive." Id. at 668-69. She emphasized, however, that "the 


holdings must dictate the conclusion." Id. at 669. The Court makes "a rule retroactive within the 


meaning of § 2244(b)(2)(A) only where the Court's holdings logically permit no other conclusion 


than that the rule is retroactive." Id. 


In Schriro v. Summerlin, 542 U.S. 348 (2004), the Court summarized the various ways in which 


new rules affect cases. When the Court announces a new rule, "that rule applies to all criminal 


cases still pending on direct review." Id. at 351. For convictions that are already final, however, 


new rules apply only in limited situations: 


New substantive rules generally apply retroactively. This includes decisions that narrow the 


scope of a criminal statute by interpreting its terms . . . as well as constitutional determinations 


that place particular conduct or persons covered by the statute beyond the State's power to 


punish. . . . 


New rules of procedure . . . generally do not apply retroactively. . . . [W]e give retroactive effect 


to only a small set of "`watershed rules of criminal procedure' implicating the fundamental 


fairness and accuracy of the criminal proceeding." 


Id. at 351-52 (quoting Saffle v. Parks, 494 U.S. 484, 495 (1990)); see also Teague v. Lane, 489 


U.S. 288 (1989) (discussing the ground rules for retroactivity for constitutional procedural rules). 
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When the new rule is substantive, it is easy (as Justice O'Connor pointed out in Tyler) to 


demonstrate the required declaration from the Supreme Court confirming that the rule is 


retroactive: "When the Court holds as a new rule in a subsequent case that a particular species of 


primary, private individual conduct is beyond the power of the criminal lawmaking authority to 


proscribe, it necessarily follows that this Court has `made' that new rule retroactive." Tyler, 533 


U.S. at 669; see also Summerlin, 542 U.S. at 351-52 ("New substantive rules generally apply 


retroactively . . . because they `necessarily carry a significant risk that a defendant stands 


convicted of an act that the law does not make criminal' or faces a punishment that the law 


cannot impose upon him.") (quoting Bousley v. United States, 523 U.S. 614, 620 (1998)). This is 


entirely consistent with Teague, which also recognized that new substantive rules are 


categorically retroactive. (The matter is not so "straightforward with respect to the second 


Teague exception . . . for `watershed rules of criminal procedure,'" Tyler, 533 U.S. at 669-70 


(O'Connor, J., concurring) (quoting Teague, 489 U.S. at 311), but the case before us does not 


present any such proposed rule.) 


Several courts of appeals have adopted Justice O'Connor's Tyler analysis to determine whether a 


recent decision by the Supreme Court satisfies the standards for authorization under § 2255(h)(2) 


and its state-prisoner corollary, § 2244(b)(2)(A). The Eleventh Circuit authorized a prisoner to 


pursue a second collateral attack under Atkins v. Virginia, 536 U.S. 304 (2002) (holding that the 


Eighth Amendment prohibits the imposition of a capital sentence on a mentally disabled 


defendant), because Penry v. Lynaugh, 492 U.S. 302 (1989), made Atkins retroactive. In re 


Holladay, 331 F.3d 1169, 1172-73 (11th Cir. 2003). Other courts have applied the Tyler analysis 


to deny authorization, specifically looking to the Teague exceptions for new substantive rules or 


watershed procedural rules to see if the Court has made a new rule announced in a subsequent 


decision retroactive by "logical necessity" and concluding it had not. See United States v. Redd, 


735 F.3d 88, 91 (2d Cir. 2013) (Teague did not make Alleyne v. United States, 133 S. Ct. 2151 


(2013), retroactive) (per curiam); In re Zambrano, 433 F.3d 886, 887-89 (D.C. Cir. 2006) 


(United States v. Booker, 543 U.S. 220 (2005)); Paulino v. United States, 352 F.3d 1056, 1058-


59 (6th Cir. 2003) (Richardson v. United States, 526 U.S. 813 (1999)); Cannon v. Mullin, 297 


F.3d 989, 993-94 (10th Cir. 2002) (Ring v. Arizona, 536 U.S. 584 (2002)); In re Turner, 267 F.3d 


225, 228-30 (3d Cir. 2001) (Apprendi v. New Jersey, 530 U.S. 466 (2000)). 


Johnson, we conclude, announced a new substantive rule. In deciding that the residual clause is 


unconstitutionally vague, the Supreme Court prohibited "a certain category of punishment for a 


class of defendants because of their status." Saffle, 494 U.S. at 494. A defendant who was 


sentenced under the residual clause necessarily bears a significant risk of facing "a punishment 


that the law cannot impose upon him." Summerlin, 542 U.S. at 352. There is no escaping the 


logical conclusion that the Court itself has made Johnson categorically retroactive to cases on 


collateral review. Because Price has made a prima facie showing that he may be entitled to 


sentencing relief under Johnson, we GRANT Price's application and AUTHORIZE the district 


court to consider a successive collateral attack presenting this claim. 


We add a cautionary note in closing. Our review of Price's substantive claim is necessarily 


preliminary, and as we just noted, our holding is limited to the conclusion that Price has made a 


prima facie showing of a tenable claim under Johnson. The district court will have the 


opportunity to examine the claim in more detail as the case proceeds. That court is authorized 
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under § 2244(b)(4) to dismiss any claim that it concludes upon closer examination does not 


satisfy the criteria for authorization. The judge is likely to be familiar with the case (or to become 


familiar easily) because § 2255 motions must be filed in the applicant's sentencing court, which 


has access to the criminal record and familiarity with the case. Our conclusions are tentative 


largely because of the strict time constraints under which we must review these applications. 


Tyler, 533 U.S. at 664 ("It is unlikely that a court of appeals could make such a determination in 


the allotted time [30 days] if it had to do more than simply rely on Supreme Court holdings."). 


For example, we do not know whether Price has other qualifying convictions that were not 


considered at sentencing because, at that time, the three on which the court relied were sufficient. 


If he is successful in vacating his sentence under Johnson, the parties will be free to argue this 


and any other pertinent questions on resentencing. 
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United States of America, Plaintiff-Appellee 


v. 


Ronnie Lee Langston, Defendant-Appellant 


No. 14-1073. 


United States Court of Appeals, Eighth Circuit. 


Submitted: August 3, 2015. 


Filed: September 9, 2015. 


Before MURPHY, MELLOY, and BENTON, Circuit Judges. 


PER CURIAM. 


This court previously affirmed Ronnie Lee Langston's sentence under the Armed Career 


Criminal Act, 18 U.S.C. § 924(e). See United States v. Langston, 772 F.3d 560 (8th Cir. 2014) 


(per curiam). The Supreme Court granted certiorari, vacated the judgment, and remanded for 


reconsideration in light of Johnson v. United States, 135 S. Ct. 2551 (2015). This court again 


affirmed the sentence. See United States v. Langston, 2015 WL 4646854 (8th Cir. Aug. 6, 2015) 


(per curiam). Granting Langston's petition for rehearing, this court now vacates the opinion of 


August 6, 2015. Having jurisdiction under 28 U.S.C. § 1291, this court vacates Langston's 


sentence and remands. 


Langston pled guilty to possessing a firearm in violation of 18 U.S.C. § 922(g). The district court 


sentenced him as an armed career criminal to 180 months' imprisonment. See § 924(e)(1) 


(mandatory minimum of 180 months if a felon in possession of a firearm has three prior 


convictions for violent felonies or serious drug offenses). At sentencing, the court found that four 


prior convictions were violent felonies: terrorism, going armed with intent, theft, and burglary. 


Langston did not dispute that the theft and burglary convictions were violent felonies. This court 


affirmed, holding that Langston's going-armed-with-intent conviction was a violent felony under 


the "residual clause" of the ACCA. See § 924(e)(2)(B)(ii) (crime is a violent felony if it 


"otherwise involves conduct that presents a serious potential risk of physical injury to another"). 


In Johnson, the Supreme Court struck down the residual clause as unconstitutionally vague. See 


Johnson, 135 S. Ct. at 2556-57 (noting vagueness in criminal statutes is prohibited by due 


process). In light of Johnson, Langston's going-armed-with-intent conviction is not a qualifying 


violent felony. 


Neither, the government concedes, is Langston's theft conviction. See United States v. Griffith, 


301 F.3d 880, 885 (8th Cir. 2002) (finding theft from a person is a violent felony under the 


residual clause). See also United States v. Davidson, 551 F.3d 807, 808 (8th Cir. 2008) (per 


curiam) (discussing plain error review). Thus, the district court erred by sentencing Langston as 


an armed career criminal. 


The judgment is vacated and the case remanded for resentencing consistent with this opinion. 
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UNITED STATES OF AMERICA, Plaintiff-Appellee, 


v. 


RANDY GOODWIN, Defendant-Appellant. 


No. 13-1466. 


United States Court of Appeals, Tenth Circuit. 


Filed September 4, 2015. 


Before LUCERO, BALDOCK, and HOLMES, Circuit Judges. 


ORDER AND JUDGMENT
[*]


 


JEROME A. HOLMES, Circuit Judge. 


Randy Goodwin was convicted of being a felon in possession of a firearm in violation of 18 


U.S.C. § 922(g)(1) and of distributing methamphetamine in violation of 21 U.S.C. § 841(a)(1). 


On appeal, Mr. Goodwin contends that his sentencing range, calculated pursuant to the United 


States Sentencing Guidelines ("U.S.S.G." or "the Guidelines"), was incorrectly adjusted upward 


because his prior conviction for first-degree criminal trespass under Colo. Rev. Stat. § 18-4-502 


was not a "crime of violence" within the meaning of U.S.S.G. § 2K2.1(a)(4)(A). Exercising our 


jurisdiction under 18 U.S.C. § 3742 and 28 U.S.C. § 1291, we reverse the district court's 


sentencing order and remand the case with instructions to re-sentence Mr. Goodwin without the 


crime-of-violence enhancement. 


I 


The sole question before us is whether Mr. Goodwin's prior Colorado criminal-trespass offense 


constitutes a crime of violence under the so-called residual clause of U.S.S.G. § 4B1.2(a)(2), see, 


e.g., United States v. Duran, 696 F.3d 1089, 1091 (10th Cir. 2012) (resolving dispute involving 


the "residual clause"); this Guidelines provision supplies the controlling crime-of-violence 


definition for U.S.S.G. § 2K2.1(a)(4)(A) — the specific Guidelines section applicable to Mr. 


Goodwin and under which the district court enhanced his sentence. Under this residual clause, a 


prior offense may qualify as a crime of violence if it "otherwise involves conduct that presents a 


serious potential risk of physical injury to another." U.S.S.G. § 4B1.2(a)(2).
[1]


 


In its answer brief, the government — the party that bears the burden of proof regarding the 


enhancement, see, e.g., United States v. Thomas, 749 F.3d 1302, 1317 (10th Cir. 2014); United 


States v. Gambino-Zavala, 539 F.3d 1221, 1228 (10th Cir. 2008) — vigorously argued that Mr. 


Goodwin's offense qualified as a crime of violence under § 4B1.2(a)(2)'s residual clause. 


However, in light of the Supreme Court's recent decision in Johnson v. United States, ___ U.S. 


___, 135 S. Ct. 2551, 2563 (2015) — which was issued after all briefing had initially concluded 


in this case — the government has abandoned this position. 
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In Johnson, the Court held that "imposing an increased sentence under the residual clause of the 


Armed Career Criminal Act[, or "ACCA,"] violates the Constitution's guarantee of due process." 


Johnson, 135 S. Ct. at 2563. More specifically, the Court explained that a "combin[ation of] 


indeterminacy about how to measure the risk posed by a crime with indeterminacy about how 


much risk it takes for the crime to qualify as a violent felony" rendered the ACCA's residual 


clause unconstitutionally void for vagueness. Id. at 2558; see also United States v. Snyder, 793 


F.3d 1241, 1246 (10th Cir. 2015) (stating, in an ACCA case, "Johnson is binding on us[;]. . . . 


the Court's opinion is clear that applying the residual clause violates due process in all 


instances"). 


The language of the ACCA's now-void residual clause is essentially identical to the language of 


U.S.S.G. § 4B1.2(a)(2)'s residual clause — the language upon which Mr. Goodwin's sentencing 


enhancement is effectively predicated. To be sure, Johnson does not directly address § 


4B1.2(a)(2). And we have never resolved in the context of § 4B1.2(a)(2)'s residual clause a 


vagueness challenge like the one adjudicated in Johnson. However, we repeatedly "have applied 


the Supreme Court's ACCA . . . analysis in cases interpreting § 4B1.2's definition of `crime of 


violence.'" United States v. Wray, 776 F.3d 1182, 1185 (10th Cir. 2015); accord United States v. 


Maldonado, 696 F.3d 1095, 1099 n.3 (10th Cir. 2012); United States v. McConnell, 605 F.3d 


822, 828 (10th Cir. 2010). Given this linguistic and jurisprudential symmetry between the two 


residual clauses, we recognized here that Johnson presented at the very least a question regarding 


whether U.S.S.G. § 4B1.2(a)(2)'s residual clause should also be deemed unconstitutionally 


vague, like the ACCA's residual clause in Johnson. Accordingly, we sought the parties' views 


through supplemental briefing regarding the impact (if any) of Johnson's ACCA residual-clause 


holding on our resolution of this case. 


In its supplemental brief, the government "concedes, in light of Johnson, that Mr. Goodwin's 


criminal trespass conviction may no longer be deemed a crime of violence." Aplee. Supp. Br. at 


5. Not surprisingly, in his corresponding supplemental brief, Mr. Goodwin agrees. See Aplt. 


Supp. Br. at 1 (noting that "Johnson compels the conclusion that the residual clause of the 


Guidelines at issue in this case is unconstitutionally vague"). The government does note, 


however, that Mr. Goodwin failed to object before the district court to his crime-of-violence 


enhancement on the vagueness ground undergirding Johnson's holding. See Aplee. Supp. Br. at 


4. Accordingly, the government contends that any vagueness challenge by Mr. Goodwin to § 


4B1.2(a)(2)'s residual clause is forfeited and subject only to plain-error review on appeal. See id. 


Mr. Goodwin had an opportunity to contest the government's plain-error assertion in an optional 


reply brief, but he did not file one and thus has failed to do so. Morever, the government's 


reading of the district court record is consistent with our own — viz., we discern no indication in 


the record that Mr. Goodwin ever alleged that U.S.S.G. § 4B1.2(a)(2)'s residual clause is 


unconstitutionally vague. 


Accordingly, Mr. Goodwin's current vagueness attack based on Johnson is indeed forfeited for 


failure to initially raise it before the district court, see, e.g., Richison v. Ernest Grp., Inc., 634 


F.3d 1123, 1128 (10th Cir. 2011), and it must be reviewed under our ordinarily "rigorous plain-


error standard of review." United States v. McGehee, 672 F.3d 860, 876 (10th Cir. 2012). "Under 


the plain error standard, Mr. [Goodwin] must demonstrate: `(1) an error, (2) that is plain, which 


means clear or obvious under current law, and (3) that affects substantial rights. If he satisfies 
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these criteria, this Court may exercise discretion to correct the error if [4] it seriously affects the 


fairness, integrity, or public reputation of judicial proceedings.'" United States v. Cooper, 654 


F.3d 1104, 1117 (10th Cir. 2011) (quoting United States v. Goode, 483 F.3d 676, 681 (10th Cir. 


2007)). 


In light of the government's further concessions, the stringency of the plain-error standard is 


ultimately of little moment. Specifically, the government concedes that "there is error and that 


the error is plain" and, furthermore, that "this error affected Mr. Goodwin's substantial rights and 


that failure to correct the error would seriously affect the fairness of these proceedings." Aplee. 


Supp. Br. at 5. Although we are not bound by the government's concessions, see, e.g., United 


States v. Hoyle, 697 F.3d 1158, 1167 (10th Cir. 2012), there is no obvious reason for us to 


question them under the circumstances of this case, see, e.g., United States v. Rosales-Miranda, 


755 F.3d 1253, 1258 (10th Cir. 2014). 


The parties' briefing does not provide a useful platform for an extensive analysis of the plain-


error issue stemming from Johnson; therefore, prudence counsels that we do no more than 


adumbrate our rationale for the specific purpose of resolving this case. In this regard, as noted, 


the language of § 4B1.2(a)(2)'s residual clause is essentially identical to the language of the 


ACCA's residual clause, which the Supreme Court declared void for vagueness in Johnson. 


Therefore, the district court's reliance on § 4B1.2(a)(2)'s residual clause in enhancing Mr. 


Goodwin's sentence was error and also seemingly clearly or obviously so.
[1]


 Furthermore, it is 


undisputed that Mr. Goodwin's advisory Guidelines range — absent the crime-of-violence 


enhancement — would very likely provide for not only a lesser advisory Guidelines 


imprisonment range, but also a significantly lesser one. Consequently, there is a cogent argument 


that Mr. Goodwin has been prejudiced by the district court's apparent sentencing error and that 


this error — if permitted to stand — would seriously affect the fairness of his proceedings. See, 


e.g., United States v. Mendoza, 698 F.3d 1303, 1310 (10th Cir. 2012); United States v. Mullins, 


613 F.3d 1273, 1294 (10th Cir. 2010). 


Thus, under the circumstances of this case, where the government has unequivocally conceded 


reversible error under the plain-error standard, and this conclusion is not patently incorrect, we 


summarily reverse and remand for re-sentencing. In this regard, we underscore that we are in the 


business of resolving disputes, not creating them.
[2]


 See, e.g., Greenlaw v. United States, 554 


U.S. 237, 243 (2008) (noting adherence to the "principle of party presentation[,]. . . . rely[ing] on 


the parties to frame the issues for decision"); Utah Poultry Producers Co-op. v. Union Pac. R. 


Co., 147 F.2d 975, 977 (10th Cir. 1945) ("[I]t is not necessary for us to decide this [issue], 


because this is not the issue as framed by the parties." (emphasis added)). 


II 


For the reasons stated, we REVERSE the district court's sentencing order and REMAND the 


case to the district court. We instruct the district court to re-sentence Mr. Goodwin without the 


crime-of-violence enhancement and to conduct other necessary proceedings consistent with this 


order and judgment. 
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[*] This order and judgment is not binding precedent except under the doctrines of law of the case, res judicata, and 


collateral estoppel. It may be cited, however, for its persuasive value consistent with Federal Rule of Appellate 


Procedure 32.1 and Tenth Circuit Rule 32.1. 


[1] In fuller form, U.S.S.G. § 4B1.2(a) provides:  


The term "crime of violence" means any offense under federal or state law, punishable by imprisonment for a term 


exceeding one year, that — 


(1) has as an element the use, attempted use, or threatened use of physical force against the person of another, or 


(2) is burglary of a dwelling, arson, or extortion, involves use of explosives, or otherwise involves conduct that 


presents a serious potential risk of physical injury to another. 


Id. § 4B1.2(a) (emphasis added). 


[1] We note that, where the question is one of statutory or regulatory interpretation, an error may be clear or obvious 


(that is, plain) even if, as here, there are no Supreme Court or Tenth Circuit cases that have directly opined on the 


question. See, e.g., United States v. Poe, 556 F.3d 1113, 1129 (10th Cir. 2009); United States v. Ruiz-Gea, 340 F.3d 


1181, 1187 (10th Cir. 2003). Indeed, even if there is a split among our sister circuits on the interpretive question, 


that would not necessarily prevent us from concluding that the district court's resolution of the question was clear or 


obvious error. Cf. United States v. Ahidley, 486 F.3d 1184, 1193 n.7 (10th Cir. 2007) ("[W]e do not believe the 


presence of contrary circuit authority should control our determination of whether the district court's error was 


plain."). 


[2] We recognize that there is a split among the circuits on an important question that is logically antecedent to the 


specific question of whether Johnson's ACCA holding ineluctably leads to the conclusion that the essentially 


identical residual clause of U.S.S.G. § 4B1.2(a)(2) is unconstitutional. Specifically, that question is whether the 


void-for-vagueness doctrine, which Johnson employed, applies to the Guidelines at all. We have expressly 


recognized that "there is a conflict among the circuits as to whether the sentencing guidelines may be challenged on 


vagueness grounds." United States v. Bennett, 329 F.3d 769, 777 n.6 (10th Cir. 2003); see, e.g., United States v. 


Tichenor, 683 F.3d 358, 365 n.3 (7th Cir. 2012) (rejecting application of the vagueness doctrine and collecting 


cases); United States v. Negri, 173 F.3d 865, 1999 WL 157423, at *5 (10th Cir. 1999) (unpublished table case) 


(collecting cases). Our court has not yet definitively opined on whether the Guidelines can ever be subject to a void-


for-vagueness challenge. See Bennett, 329 F.3d at 777 n.6 (noting that "[o]ur circuit has not yet decided the 


question" of whether the void-for-vagueness doctrine is applicable to the Guidelines). However, we arguably have 


assumed that the vagueness doctrine applies, not only to statutory provisions, but also to Guidelines provisions. See, 


e.g., United States v. Kelly, 1 F.3d 1137, 1142-43 (10th Cir. 1993) (rejecting a defendant's contention that a 


Guidelines provision is "unconstitutionally vague on its face"); United States v. Easter, 981 F.2d 1549, 1558 (10th 


Cir. 1992) (assuming that the Guidelines provisions, along with the appropriate statutes, can "give notice as to what 


conduct is prohibited"); see also United States v. Thurmond, 7 F.3d 947, 951 (10th Cir. 1993) ("[I]n Easter, we held 


that 21 U.S.C. § 841(b)(1) and U.S.S.G. § 2D1.1 are not void for vagueness." (emphasis added) (citation omitted)); 


United States v. Turner, 928 F.2d 956, 960 (10th Cir. 1991) (same assumption). The government offers no more 


than a skeletal argument on this matter, see Aplee. Supp. Br. at 8-9, and Mr. Goodwin does not address it at all. 


Under the circumstances of this case, including the meager briefing by the parties, we decline to pursue this 


antecedent matter. 
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From: Peggy
To: Public Comment
Subject: Proposed Amendment to Sec 4B1.2 of the Sentencing Guidelines
Date: Monday, November 09, 2015 5:45:17 PM

United States Sentencing Commission
One Columbus Circle, N.E. Suite 2-500
Washington, DC 20002-8002
Attention: Public Affairs
 
Re: Proposed Amendment to Section 4B1.2 of the Sentencing Guidelines,
 "Crime of Violence" Definition
 
To Whom it May Concern:  
 
In response to request for public comment, I am writing this letter to share my
 personal belief that possession of child pornography should be EXCLUDED from
 the definition of a “forcible sex offense". Non production possession, receipt,
 transportation or distribution of child pornography does not meet the criteria of
 being a sexual act or of having sexual contact. Therefore it should be excluded
 as a violent sexual act.
 
Using the classification of violent offender placing the offender under the same
 label as someone who has had sexual contact with a child distorts the truth
 and is at the very least misguided.
 
We are all passionate about protecting our children however, we have taken
 this passion to a level where we are applying a definition that does not fit the
 crime and using this to perpetuate a life time of punishment. Therefore, I
 would like this letter to be entered as public comment to item 4 (D) in the
 “Issues for Comment” section of the United States Sentencing Commission
 proposal to amend Section 4B1.2(a)(2) of the sentencing guidelines.
 
 
Sincerely,
 
Peggy
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From: Darla
To: Public Comment
Subject: Proposed Amendment to Section 4B1.2 of the Sentencing Guidelines. “Crime of Violence” Definition
Date: Sunday, October 25, 2015 6:17:25 PM

Re: Proposed Amendment to Section 4B1.2 of the Sentencing Guidelines. “Crime of Violence” Definition

 

Dear Commission Members:

 

            In response to request for public comment, I am writing this letter to share my personal belief that

 possession on child pornography should be excluded from the definition of a “forcible sex offense”. Non-

production possession, receipt, transportation or distribution of child pornography does not meet the

 criteria of being a sexual act or of having sexual contact. Therefore it should be excluded as a violent

 sexual act. Using a classification of violent sexual offender placing the offender under the same label as

 someone who has had contact with a child distorts the truth and is, as the very least, misguided.

           

            We are all passionate about protecting our children however, we have taken this passion to a

 level where we are applying a definition that does not fit the crime and using this to letter to be entered

 as public comment to item 4 (D) in the “Issues for Comment” section of the United States Sentencing

 Commission proposal to amend Section 4B1.2 (a) (2) of the sentencing guidelines.

 

            Sentences for child pornography crimes in the Federal system have increased dramatically over

 the last fifteen years, due in part to easy access from the internet. The statistics I have read indicate that

 no-contact offenders have very low rates of reoffending. Meanwhile, since becoming aware of this crime,

 I have noted that many charged at the local/state level serve minimal sentences or none at all, with

 sexual therapy as a parole requirement.

 

            Although I understand that these offenders have committed criminal acts, I believe that not all “sex

 offenders” are equally culpable. A person who takes a child’s innocence to abuse him or her and then

 films the abuse for profit should be sentenced to the maximum under the law, as should the internet

 service providers who knowingly allow their servers to transmit these images. Viewing these images is

 offensive, but hardly to the same degree. These mandatory minimum sentences with their enhancements

 are too severe. I strongly believe that sentencing for these crimes should be reduced. Taxpayer money

 could be greatly saved by lowering the sentences of “viewers.”

 

            My son, Steven, has served 3 years of his 5 year mandatory sentence. Prior to be sentenced, he

 had been working 2 jobs to put himself through college and was only 18 credits from getting his degree.

 This was his first and only offense.  Even Judge Turk, who sentenced him, told Steven that if he could

 have, he would have only sentenced Steven to 2 years on probation plus counseling & therapy because

 of the circumstances and that it was his first offense, IF he had had the authority to sentence him

 according to his crime rather than being forced to follow a mandatory sentencing guideline. After five

 years in prison, my son will have served his time and more than paid his debt to society, he should not

 have to continue to pay for his mistake for the rest of his life by having this label.

           

            Sincerely,

            C. Darlene  

                Roanoke, VA 
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Thursday,	November	4,	2015	
	
United	States	Sentencing	Commission	
C/O	Public	Affairs	
One	Columbus	Circle	N.E.		Suite	2-500	
Washington	DC	20002-8002	
			
	
			
RE:		Proposed	Amendment	to	Section	4B1.2	of	the	Sentencing	Guidelines	definition	of	“Crime	of	Violence.”	
		
Members	of	the	Commission:	
		

Concerning	the	proposed	amendment,	I	as	a	registered	sex	offender	(arrested	in	August	2002,	sentenced	in	
February	2003,	released	in	January	2005,	and	off	probation	in	January	2008)	was	charged	with	possession	
of	child	pornography	18	U.S.C.	Code	2252A.	It	is	my	understanding	there	will	be	a	decision	made	on	the	
proposed	amendment	to	change	the	current	guidelines	as	they	are	now	that	will	directly	affect	all	
registered	sex	offenders.	I	understand	that	the	proposed	amendment	will	raise	all	Tier	I	sex	offenders	to	
Tier	III	classifying	them	as	violent	sex	offenders.	Currently	Tier	I	and	II	make	a	distinction	between	the	
different	types	of	convictions.	Tier	I	offenders	are	non-violent	and	have	no	direct	hands-on	victims.	A	large	
percentage	of	those	at	this	level	were	charged	with	possession	of	child	pornography	with	no	direct	harm	to	
a	child.	This	is	not	to	say	that	many	charged	with	child	pornography	have	the	propensity	to	advance	to	
other	types	of	offenses.	With	this	in	mind,	it	is	imperative	to	examine	each	case	throughout	the	duration	of	
their	registration.	It	is	precipitous	to	“lump	all	convicted	sex	offenders	together	in	an	indistinguishable	
mass,	and	all	offenders	–	no	matter	the	severity	of	their	crimes	–	reap	the	consequences,	which	can	range	
from	difficulties	finding	employment	to	vigilantism	by	irate	neighbors.	This	does	not	provide	much	
incentive	for	convicted	sex	offenders	to	work	on	rehabilitating	themselves	in	prison.	Although	they	may	
have	served	their	prison	time,	convicted	sex	offenders	still	face	rejection	by	a	society	that	refuses	to	accept	
the	possibility	of	their	redemption.”1	(Not	Monsters:	Analyzing	the	Stories	of	Child	Molesters,	By	Pamela	D.	
Schultz)	

Therefore,	it	is	important	not	to	change	the	Tier	system	as	it	is,	but	instead	allow	non-violent	sex	offenders	
the	opportunity	to	prove	themselves	to	society	and	their	community.	How	can	a	non-violent	offender	be	
re-classified	if	he/she	has	not	committed	a	violent	act?	Furthermore,	to	make	this	retroactive	would	cause	
undue	harm	to	offenders	who	have	already	been	burdened	with	an	arduous	list	of	registration	laws.	These	
not	only	affect	the	offender,	but	also	their	families,	relatives,	their	children	or	relatives	children,	
employment,	housing,	to	mention	only	a	few.	By	changing	the	Tier	system	as	it	now,	affecting	offender’s	
children	will	subject	them	to	taunting	and	possible	verbal	or	physical	abuse	by	other	children.	This	would	
not	seem	to	be	an	effective	consequence	as	now	you	have	not	only	made	more	stringent	challenges	for	the	
offender,	but	now	their	children	become	direct	victims	as	a	result	of	this	amendment.	Considering	the	
offender’s	employment,	many	have	successfully	made	changes	in	their	lives	where	their	jobs	could	be	in	
jeopardy.	For	example,	if	a	sex	offender	was	employed	in	a	fast	food	restaurant	and	started	out	as	a	line	
cook,	then	because	of	good	behavior	and	work	ethics,	moved	through	the	ranks	and	became	an	assistant	
manager	or	store	manager.	As	a	Tier	I	offender	this	would	not	directly	affect	the	employer	as	they	were	
made	aware	of	the	charges	when	the	offender	was	hired.	The	storeowner	or	manager	saw	that	this	person	
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had	made	positive	changes	in	his	life	and	was	promoted	over	time	to	a	better	position	with	better	pay.	If	
the	offender	was	now	re-classified	as	a	Tier	III	offender	the	employer	would	risk	his/	her	business	by	
continuing	to	keep	this	person	employed	because	a	violent	offender	would	negatively	affect	the	store’s	
profits,	customers	going	elsewhere	as	they	now	are	aware	there	is	a	violent	offender	working	at	this	
restaurant.	As	an	assistant	manager	or	store	manager	this	person	would	be	directly	working	with	the	public	
and	considering	the	nature	of	the	business	the	owner	would	have	to	let	this	person	go.		
	
Thirdly,	we	take	this	offenders	wife,	who	has	been	employed	with	the	school	district	for	15	years.	There	is	a	
much	higher	risk	of	losing	her	job	as	her	husband	has	now	been	re-classified	as	a	violent	sex	offender	and	
no	longer	is	a	Tier	I	non-violent	offender.	Considering	the	registration	laws,	some	states	will	require	more	
stringent	public	notification.	In	the	situation	described,	the	school	district	would	no	longer	be	able	to	
employ	his	spouse,	as	it	is	would	be	now	public	knowledge	that	he	is	classified	as	a	violent	offender.		
	
Only	three	examples	were	mentioned	in	this	example,	not	including	what	may	occur	with	both	spouses	
losing	their	jobs	and	possibly	their	homes.	Most	likely	they	will	now	have	to	apply	for	public	assistance	and	
will	not	be	able	to	provide	as	they	have	for	their	children	and	now	will	no	longer	be	a	tax	asset	to	the	
community,	but	a	tax	burden.	This	is	only	one	example	of	many	that	are	most	likely	accurate	for	some	and	
the	devastating	affects	by	changing	one	amendment	that	could	affect	more	an	more	people	who	have	
become	productive	citizens	but	if	this	amendment	passes	would	become	a	burden	to	society.		
	
Please	think	seriously	about	the	consequences	of	this	amendment.	This	is	not	to	say	that	we	now	lighten	
the	load	on	those	who	need	to	be	punished	and	should	remain	on	the	sex	offender	registration	and	
classified	as	Tier	III	offenders.	To	even	consider	making	changes	to	the	Tier	ratings	will	do	more	harm	than	
good.	Go	after	those	who	are	producing	the	child	pornography	and	trafficking	the	innocent	children.	Those	
who	have	served	their	time	and	become	productive	citizens	should	not	be	punished	once	again	by	the	
choices	that	others	have	made.		
	
I	am	certain	as	Members	of	the	Sentencing	Commission	that	you	will	make	a	wise	decision	and	take	into	
consideration	these	particulars	mentioned	in	this	letter.		
	
Thank	you	for	your	time	and	consideration.		
	
Respectfully,			
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From: Karen
To: Public Comment
Subject: Proposed Amendment to the Sentencing Guidelines
Date: Sunday, November 08, 2015 8:48:30 AM

November 8, 2015

United States Sentencing Commission

One Columbus Circle, N.E., Suite 2-500

Washington, D.C. 20002-8002

Attention: Public Affairs

 

RE: PUBLIC COMMENT ON THE PROPOSED AMENDMENT TO THE SENTENCING
 GUIDELINES

 

To whom it may concern,

 

As you consider both prison reform and the proposed amendment to the sentencing
 guidelines, I would appreciate your review of a layperson’s thought and concerns as they
 apply to non-contact sex offenders, the general prison population, defining violence and the
 true objective – which should be prevent victimization through education and training, with
 incarceration as a last resort.

In 2012, the commission heard statements from mental health professionals, the
 judiciary and legal community and the Practitioners Advisory Group.  The summation of
 these presentations was the concern regarding excessive and mandatory sentencing currently
 being applied to non-contact child pornography offenses.  Additionally, the commission
 advised great care to the judiciary community in considering application of the sentencing
 guidelines in light of the lack of empirical evidence in support of the current laws and to
 deviate from the sentencing guidelines where the sentence clearly violates the tenets and
 responsibilities of 18 US Code 3553 – the need to impose a sentence sufficient, but not
 greater than necessary.

Sadly, in too many cases, fear and misinformation have dictated poorly conceived laws
 and inappropriate sentencing where non-contact offenders have received markedly higher
 sentences than contact offenders due to the enhancements defined under current law.

My concern is that as you consider redefining violence and prison reform, the same
 prejudicial laws and sentencing will prevail.  If we are truly considering prison reform, we
 must change the way we think about the people we imprison.  Defining people as violent
 based on a single act or charge, and determining that based on that assignment, these people
 will NEVER change and should NEVER be given the chance to earn their way back into
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 society, and should be endlessly punished, both in and out of prison, will only create a prison
 population shell game but won’t provide any real solution or reform.

In order to consider true prison reform, we must stop our predilection towards mass
 incarceration and  consider that the majority of prisoners could be eligible at some point to
 earn good time and early release credits and some should be able to avoid incarceration
 altogether.  Charges by themselves cannot be the sole determination for assessing a person’s
 propensity or tendency for violence.  For consideration should be a tier system of
 incarceration, where the lowest level of offenders, who have no prior history of violence or
 criminal records - including those convicted of non-contact child pornography offense -
 should be considered for home confinement and monitoring as an alternative to incarceration. 
 Since the average cost of incarceration for minimum and low offenders in a Federal prison is
 some $30,000 per inmate, the immediate cost saving benefit of an alternative prison sentence
 becomes obviously apparent.  Instead of costing money, these low level offenders would
 continue to work and support their families, participate in educational and treatment programs
 (at their own expense where possible), and continue to interact with family and friends – thus
 increasing the likely deterrence of future inappropriate or unlawful behavior. 

 

November 6, 2015 (cont)

United States Sentencing Commission

One Columbus Circle, N.E., Suite 2-500

Washington, D.C. 20002-8002

Attention: Public Affairs

 

RE: PUBLIC COMMENT ON THE PROPOSED AMENDMENT TO THE SENTENCING
 GUIDELINES

 

As offenders moved to secondary and tertiary tiers, there should still be an opportunity
 to earn good time, early release and/or a reduced security assignment.  Medium and high level
 offenders would be subject to rigorous behavioral testing, education and performance
 objectives designed to assist the offender is adopting both mental and physical behavior that
 adheres to the defined standard of society.  As security level assignments rise, so do costs – so
 again – recognizing and rewarding improved behavior and performance will demonstrate
 additional costs savings as those offenders are moved to lower security levels, home
 confinement and monitoring and eventually release.  Both unfortunately and truthfully, there
 will remain some set of offenders who through demonstrated behavior will force us to confine
 them indefinitely.  This small segment of offenders should then be humanely incarcerated to
 ensure public safety.

Under the principles of mass incarceration, the only accomplishment we can claim is
 that we have become home to the world’s largest prison population.  As our prison population
 grows, we must conclude that we have failed to address the issues of mental health, race and
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 socio-economic position that contribute to this growth.  We must also conclude that as long as
 prisons make and generate money (which they do), there will be no incentive for these
 policies and laws to cease.  Under our current process, we can never expect to achieve the true
 and only solution – to prevent or significantly reduce the occurrence of crime and the
 suffering of the victims of those crimes.

As a taxpayer, a victim of crime and abuse, and a human being, I call on you to
 consider true reform, not just a shell game of prison reform, with no meaningful change.

 

Sincerely,

 

Karen 

Aventura, Fl 33160
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From: shakes206@aol.com
To: Public Affairs
Subject: amendment to Section 4B 1.2
Date: Thursday, October 29, 2015 4:11:38 PM

Distinguished Members of The United States
 Sentencing Commission
Attention: Public Affairs
Re: Proposed Amendment to Section 4B 1.2 of
 the Sentencing Guidelines, "Crime of Violence"
 Definition

The person who views pornography is described
 at sentencing as a dangerous sex offender. Non-
production possession does not meet the criteria
 of a violent sexual act.

This classification will enhance sentencing and
 because of the AWA will give the defendant
 another sentence after serving a sentence that is
 in most cases 20 years.  The probation sentence
 is life.  In most cases  the defendant at
 sentencing will be told they cannot use a cell
 phone or computer for life.  The chances of
 becoming employed or finding a place to live are
 going to be limited if not completely
 unobtainable.  This designation is another
 sentence besides the prison sentence.

If Internet Child Pornography is illegal...why is it
 there...it is freely accessible to anyone who can
 click on the keyboard.
My son, Andy was a college student, on the
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 dean's list, worked at the local supermarket,
 lived here at home with me.  He was the
 designated driver for his friends.  He received
 porn on his computer.  He didn't create this porn
 or copy it or send it to anyone.  He didn't delete
 it and it sat on his computer and that is what his
 crime is...it was a video and the frames were
 counted so all those images showed that he
 could go into that site at any time..not hundreds
 of thousands (like Jared Fogle) but points and
 enhancements earned  a 20 year
 sentence. (not a 5 year sentence like
 Jared) Andy had a public defender, not an
 expensive attorney (like Jared had J.Margolis).
 The public defender told us that Andy was going
 to get a 20 year sentence and for Andy not to
 say anything. Andy wanted to apologize to the
 court.  The fees and restitutions were paid and
 Andy is now in a federal prison in Edgefield,
 South Carolina teaching math and composition to
 inmates earning their GED. 

When my son is released he will face another
 sentence the AWA. This will be his prison for life
 after prison because he is classified a dangerous
 sexual offender.

Thank you for reading this.
Nancy    
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From: Sndfonder@aol.com
To: Public Affairs
Subject: child pornography sentencing and definition comment
Date: Saturday, November 07, 2015 2:02:21 PM

Rules and Rules ? right? Justice is blind?  More and more cases of possession of child pornography exist

 than ever see the light of day.  Our justice system would be overwhelmed by cases using the

 current definitions. Just having pictures or drawings  of  a person that could be interpreted a pornography

 on a computer can result in Federal Prison time. 

A November 07, 2015 new article states Students circulated up to 400 lewd photographs with at least 100

 students trading nude pictures and posting them on social media, news reports said.Some of the kids in

 the photographs were as young as 12, and included eighth graders from the middle school. "Canon City

 High School gave police one phone with several hundred images that investigators will work to identify,

 police Chief Paul Schultz" "The school is offering a counseling hotline to students worried about getting in

 trouble for sexting. Welsh emphasized that, while some may face serious consequences for what they

 have done, prosecutors will use "common sense" in deciding whether anyone should face criminal

 charges.""The possession of explicit photos of minors is a felony in Colorado, which, like many states,

 has not updated laws intended to fight adult exploitation of children for the smartphone age. Convictions

 can carry a requirement to register as a sex offender, but LeDoux said he would only pursue that option if

 it was in the best interest of the community and possible victims."

The current laws which ad points for using a computer are from an era when expensive and used more by

 producers of child pornography to sell their wares.  Now nearly everyone had a form of computer in their

 pocket or on their desk.  When prosecutors use "common sense" their bias enters into the system. Those

 with a tendency to never throw things away will have hundreds of pictures wether or not they actively

 shared them with anyone.  Those who regularly delete files or move them to other storage devices will

 not appear to be as bad.

The article went on to say "District Attorney Thom LeDoux said he would focus on whether anyone was

 coerced into sharing photos, whether any adults were involved and whether there was any corresponding

 sexual contact." Our prisons are full of prisoners who did not coerce or have and corresponding sexual

 contact yet they are classed as violent sex offenders.

 

PLEASE change the definition of "forcible sex offense"  to exclude non- production possession, receipt,

 transportation, or distribution of child pornography.

 

Please change the sentencing point system for using computer.

 

Please make it retroactive.

 

Times change.  Attitudes change. "Jeff Temple, an associate professor and psychologist at the University

 of Texas Medical Branch at Galveston who has studied sexting, said his research found that a sizable

 minority of teens — 28 percent of both girls and boys — send racy text messages. They are more likely

 to be having sex than teens who don't sext, but there's no evidence that sexting is a sign of poor mental

 health or other problems, Temple said."More kids are having sex in person than they are sexting," he

 said.

 

This isn't an isolated case.

December 16, 2014   Stevenson High School Sexting Scandal  

November 7, 2015   Tredyffrin Township police charged three T/E students, ranging in age from 11 to 15,

 with distributing images of child erotica, nudity, child pornography, and pornography

June 1, 2015   sexting scandal in Bothell schools

May 27, 2015 20 Charged in 'Sexting' Scandal in Two New Jersey Schools( but look what they were

 charged with "The 20 people involved were charged with third-degree invasion of privacy"

Posted Apr. 27, 2015  Sexting scandal strikes  Valley Central High School

 

Outside of Federal Justice laws have evolved to offer alternative sentences. In New York, where sexting is

 also considered a crime, a law was passed in 2011 that gives teens the option to complete an eight-hour

 education course in exchange for having charges dropped. Adults and teens who are first time offenders
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 need to be given a second chance with counseling and education not just starting with a 5 year

 mandatory sentence at the federal level.

 

Its personal. My son believed true love waits. While he waited he used porn. He saw the ads for girls. 

 Mixes in with those huge peer to peer files were under aged girls as well as adults. He looked. He kept

 every file he downloaded for 7 years. Some of them the same file over and over because they were too

 big to search thru for the small bit he wanted.  He knew it was bad and he tried to quit but he had no idea

 he could get such life changing consequences. He said it felt just like playing a video game like Grand

 Theft Auto -something exciting that you would never do in real life.  He didn't know who to turn to.  He

 said at least he would get counseling in jail. In the Federal system counseling doesn't even start until you

 have less than 2 years left to serve.  Faith based counseling doesn't count for anything in the Federal

 system and going to it only identifies you to other inmates as a sex offender. Labeled as a violent sex

 offender in prison is dangerous.

Please help us. The simple act of changing the definition will make a difference in our lives. Please help

 

Sue @ sndfonder@aol.com
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July 24, 2015 (Resubmitted on August 7, 2015) 

 
The Honorable Patti B. Saris         
United States Sentencing Commission 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, D.C.  20002-8002 
Attention:  Public Affairs Priorities Comment 
  
       Re:  “Single Sentence” Rule: 

    -- Subsection (a)(2) of USSG §4A1.2 (Definitions and Instructions for Computing Criminal 
History) 
    -- Amendment 709 

  
Dear Chair Saris: 
  
   Thank you for allowing me this opportunity to present my concerns to the distinguished 
members of the United States Sentencing Commission. 
   I’d like to take a moment to commend your fortitude in urging Congress to pass legislation that 
will bring fairness into federal sentencing policies, and to express my appreciation for your 
dedication to fairness and justice in the continuing promulgation of the sentencing guidelines. 
   My comment today concerns a change that was made to §4A1.2(a)(2) by Amendment 709 in 
2007, specifically the change in the definition of “related cases” in Application Note 3. 
   I understand the reason for the change in terminology from “related cases” to “single 
sentence.”  This change appropriately provides the clarification necessary to ensure proper and 
consistent application of the guidelines.  It’s the revision to the rules for counting multiple prior 
sentences that must be reexamined because it is resulting in defendants being unjustly deprived 
of Safety Valve relief.  I believe it is your obligation to reexamine this issue, especially in light 
of the statement in the Commission’s 2014 Annual Report (page 3): “Going forward, the 
Commission has prioritized examining ways the guidelines can be made fairer, more efficient, 
and more effective.” 
    §4A1.2(a)(2) in the 2006 guidelines allowed for related cases to be treated as one sentence.  
The criteria for cases to be considered related was found in Application Note 3 of §4A1.2.  It 
stated that, if there was no intervening arrest, “. . . prior sentences are considered related if they 
resulted from offenses that (A) occurred on the same occasion, (B) were part of a single common 
scheme or plan, or (C) were consolidated for trial or sentencing.  The court should be aware that 
there may be instances in which this definition is overly broad and will result in a criminal 
history score that underrepresents the seriousness of the defendant’s criminal history and the 
danger that he presents to the public. . . .” 
   Amendment 709 states that it also “simplifies the rules for counting multiple prior sentences 
and promotes consistency in the application of the guideline.”  In the current guidelines, 
§4A1.2(a)(2) now reads:  “. . . If there is no intervening arrest, prior sentences are counted 
separately unless (A) the sentences resulted from offenses contained in the same charging 
instrument; or (B) the sentences were imposed on the same day.  Count any prior sentence 
covered by (A) or (B) as a single sentence.”  This revision has over simplified the rules to the 
extent that they are now overly narrow. 
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   I understand your attempt to simplify the guidelines, but you have done so at the expense of 
fairness.  This is unacceptable.  Fairness must take precedence over simplicity. 
   Calculation of the criminal history score is critical in determining a fair and just sentence.  
Marjorie A. Meyers (Federal Public Defender) said it very well in the conclusion of her 
presentation “Criminal History: Calculation and Variance” at the U.S. Sentencing Commission’s 
Annual National Seminar in 2010:  “Careful analysis of a defendant’s criminal history is 
necessary in determining the ultimate sentence.  Enhancements based on the nature of the 
offense require an examination of the statute and documents of conviction and comparison of the 
specific offense with the provision defining the predicate.  Calculation of the criminal history 
score itself requires attention to the timing and relationship of the offenses.  Finally, the 
sentencing court has the duty to evaluate this criminal record under 18 U.S.C. §3553(a) in 
determining what sentence is sufficient but not greater than necessary to meet the sentencing 
purposes set forth in the statute.” 
   Fairness and justice can be restored to this provision by revising §4A1.2(a)(2) so that the 
criteria for a “single sentence” is the same as it was for “related cases” in Application Note 3 of 
§4A1.2 in the 2006 guidelines.  If prior sentences are obviously related, they should count as a 
“single sentence” for the purposes of calculating criminal history points.  The sentencing court is 
in the best position to evaluate each case individually and therefore should be given the 
discretion to determine how prior sentences should be counted.  Furthermore, if any confusion or 
conflict arises in the courts with regard to the counting of prior sentences, it is the statutory duty 
of the Commission to provide  
“. . . specialized training to judges, probation officers, staff attorneys, law clerks, prosecutors, 
defense attorneys, and other members of the federal criminal justice community on federal 
sentencing issues, including application of the guidelines.” (U.S. Sentencing Commission’s 2014 
Annual Report,  
page 1).  The courts are well able to understand many issues that are more complex than the 
issue  
of counting of prior sentences. 
   I know that you are already aware of the urgency to revise the current rules concerning 
mandatory minimum sentences.  There are far too many low-level nonviolent drug offenders in 
federal prisons that are serving 5- or 10-year mandatory minimum sentences that Congress had 
intended only for serious or major drug traffickers.  Most of these defendants are not major drug 
traffickers but mere addicts that could have benefited from rehabilitation alone.  These people 
must be given supervised release, given the opportunity to rehabilitate and a chance to become 
productive citizens once again.  Instead of sitting in prison being a burden to society, they should 
be free being an asset to society.  This would have a great impact on the crisis of over-
capacitated prisons.  We must also keep in mind the current illegal immigrant issues.  If any 
legislation such as “Kate’s Law” were to be enacted, this would surely contribute dramatically to 
the problem of prison overpopulation.  The huge percentage of DOJ funds, now being used to 
house prisoners unnecessarily must be reallocated to much more urgent issues.  I don’t want my 
tax dollars to continue to be wasted on the so-called “War on Drugs,” which is still creating more 
problems than it ever solved.  America’s priority today should be the  
“War on Terror.”  This war must be won.  There’s no more time for talking.  It’s time to take 
action because this war has already begun.  Terrorists attack when they are ready, not when we 
are ready.  Funding must be immediately redirected to protect Americans, with safe streets and 
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secure borders being top priorities.  I believe that I speak for many Americans when I say that I 
feel more threatened by terrorists than by low-level non-violent drug offenders. 
   The change that I suggest for §4A1.2 will not only contribute to fairness and justice but will 
also cause this provision to become part of the solution instead of being part of the problem. 
   Any revisions to §4A1.2 need to made retroactive to bring justice to any defendant that 
received an unfairly elevated criminal history score due to the implementation of Amendment 
709. 
  
   I cite U.S. v  Shirley Schmitt (2013), Northern District of Iowa, as an example of the injustice 
directly caused by the Amendment 709 redefining the term “related cases” (now referred to as 
“single sentence”).  Following is a brief summary of this case: 
  

 is serving a 10-year mandatory minimum sentence after having been convicted of 
Conspiracy to manufacture and distribute 50 grams or more of actual methamphetamine and 
Possession of pseudoephedrine with intent to manufacture methamphetamine.  After trial, the 
judge released  (electronically monitored) until sentencing.  He made the following 
statements at the Detention Hearing: 

(Trial transcript, pp. 497, 498)  ---  “All matters of methamphetamine manufacturing are 
serious.  The Court's well aware of that.  But this case, the evidence was pretty clear, that 
there wasn't anybody really selling any methamphetamine.  There wasn't -- nobody had 
any big cars or stacks of 20s in their pocket or anything like that.  It involved a group of 
addicts who were satisfying their own addiction.  Now, she cooperated with the Court.  
She didn't cause a mistrial.  She conducted herself properly in court here.  I have in mind, 
of course, what Mr.  says that she's helping her elderly parents. . . .” 
(Trial transcript, p. 501)  ---  “. . .  The jury found that she was making 
methamphetamine.  I don't believe there's any of those people who testified that will ever 
be out to her house trying to get her to make some more or make some 
methamphetamine.  And I don't believe that there's going to be any risk to the community 
in that regard.” 
(Trial transcript, p. 505)  ---  “. . .  However, the ruling of the Court is that she will be 
released. She will be under house arrest . . .” 
(Trial transcript, p. 506)  ---  “. . . this is no great safety to the community situation.  
Nobody made any money.  Nobody even bought anything.  A group of addicts trying to 
satisfy their addiction and that's the primary reason why the Court is doing what it says 
it's going to do and has done.” 

The government appealed the judge’s decision which resulted in  being taken 
immediately into custody as required by federal statute. 
  
Due to the prosecutorial charging policy of specifying the quantity of drugs in the indictment, 
she was charged with an offense level that substantially overstated the seriousness of her offense.  
Attorney General Eric Holder, in his speech of Aug. 12, 2013, acknowledged this problem with 
the charging policy and therefore instructed prosecutors to use discretion when filing indictments 
to ensure that defendants are charged with offenses for which the accompanying sentences are 
better suited to their individual conduct.  This remedy came too late for  though, leaving 
her to face the extremely harsh sentence that Congress had intended only for “major” drug 
dealers.  The sentencing judge made the following statement (Sentencing Transcript, p. 102): 
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“. . . the attorney general did make a strong statement and say to his helpers who are 
United States attorneys and assistant United States attorneys that they should be very 
careful about charging counts that have mandatory minimums.  But this is in the future.  
He made this statement in the last couple of weeks, and it doesn't apply and can't apply to 
this defendant who's already been through a trial.” 

  
When it came to sentencing, Schmitt again fell through the cracks of our justice system, 
suffering a great injustice due to the change made to USSG §4A1.2 in 2007 by Amendment 709.  
One of the reasons for the amendment was to simplify the rules for counting multiple prior 
sentences.  It eliminates the use of the term “related cases” at §4A1.2(a)(2) and instead the terms 
“single” and “separate” sentences.  The change to USSG §4A1.2(a)(2) narrowed the criteria for 
prior sentences to be counted as a single sentence: “If there is no intervening arrest, prior 
sentences are counted separately unless (A) the sentences resulted from offenses contained in the 
same charging instrument; or (B) the sentences were imposed on the same day.” 
  
Under the earlier versions of the Guidelines (1987-2006), Schmitt’s two prior sentences would 
have been considered related cases, so would have been counted as a single sentence for the 
purposes of calculating criminal history points.  Therefore, having only 1 criminal history point, 
she would have been safety valve eligible. 
  
Here are the circumstances of ’s two prior sentences: 

The charge of Purchasing Pseudoephedrine Over Limit stemmed from purchases made in 
 between Jan. 19 and Feb. 19, 2008.   was notified of the 

purchases on Feb. 26, but there was no arrest made at this time.  Instead, the purchases 
were used as probable cause to obtain a  search warrant.  When the warrant was 
executed on Feb. 27, officers found drug paraphernalia (indicating use of 
methamphetamine), so  charged her with Possession of Drug Paraphernalia.  On 
Feb. 29, she was sentenced to pay a $50 fine for this offense.  Four days later, on March 
4, 2008,  charged her with Purchasing Pseudoephedrine Over Limit.  She was 
sentenced for this offense on May 9, 2008 (2 yrs. probation, $325 fine). 

  
Even though these two prior sentences are obviously related, they are counted separately only 
because they are neither on the same charging instrument nor sentenced on the same day.  This 
alone caused  to be ineligible for safety valve relief.  There is no doubt that the judge 
would have given her a much shorter sentence if she had been safety valve eligible.  Making the 
following statements, he reduced the sentence down as far as the law allowed: 

(Sentencing transcript, p. 4)  ---  “. . . if we do have a safety valve or don't have a safety 
valve, it's going to make quite a bit of difference.” 
(Sentencing transcript, pp. 83, 84)  ---  “. . . the Court is going to rule that the defendant 
was not an organizer, leader, manager, or supervisor because, as stated previously at 
other hearings here, the Court is persuaded after hearing all the evidence that this was a 
group of people who had next to no money and were not selling anything and were all 
working together trying to satisfy their addictions and that you didn't really have to lead 
anybody or manage anybody.” 
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(Sentencing transcript, p. 84)  ---  “The problem I have, however, is the matter of criminal 
history.  I think she ought to get safety valve, but I can't do it because of the criminal 
history.” 

  
   This judge made it abundantly clear that he believed Schmitt should receive Safety Valve relief 
but he was restricted only by the criminal history score which was calculated according to 
§4A1.2. 
   This situation must be corrected by restoring discretion to the sentencing judge to decide what 
is fair for each individual defendant.  The judge has seen the evidence, heard testimony, etc.  
This puts him/her in the best position to decide if the defendant is actually a major drug trafficker 
or merely an addict that needs rehabilitation.  A guideline itself cannot possibly take into 
consideration all the variations that can exist concerning prior sentences.  We must trust our 
judges to make a fair decision.  Judges must be allowed to judge. 
  
   I pray that the United States Sentencing Commission will begin to restore justice very soon.  
Please strengthen America so we can stand against terrorism and all evil that already exists in our 
land.  Please put a stop to the needless suffering of many inmates and their families.  Thank you 
for taking the time to carefully examine and reconsider further revision to the Sentencing 
Guidelines at §4A1.2.  We must all stand together against the ever-increasing threat from ISIS 
and all terrorists. 
  
May God bless each one of the distinguished members of the U.S.S.C. 
  
  
Thank you, 
  
Linda  
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