As for the specific issues for comment raised by the proposed amendments to U.S. Sentencing
Guidelines in light of the Violence Against Women Act of 2013 (“VAWA”) changes to the
Assault and Domestic Violence statutes, please find the comments of the Eastern Band of
Cherokee Indians below:

2. PROPOSED AMENDMENT: VAWA

(A)

Assaults

Issues for Comment:

1.

Given the fact that Congress has sought to punish a specific mechanism of a domestic
assault in 18 U.S.C. Section 113(a)(8) by criminalizing assault by
strangulation/suffocation, it is clear that these types of domestic assault are considered to
be more serious. The Eastern Band of Cherokee Indians (“EBCI”) has recently passed
legislation as well specifically criminalizing assault by strangulation/suffocation, making
the violation a new felony level crime pursuant to the authority granted by the Tribal Law
and Order Act of 2010. The EBCI recognizes that assaults of this nature are very
dangerous and easily lethal. Therefore, the EBCI would support a specific Guideline
enhancement for offenses involving strangling, suffocating, or attempting to
strangle/suffocate. The EBCI would support applying such an enhancement separately
from other enhancements for bodily injury, etc. However, given the data and statutory
application to domestic situations of 113(a)(8), the EBCI would support applying this
enhancement only in cases of domestic violence. The EBCI would recommend
referencing the new offense in 113(a)(8) to both the Aggravated Assault Guideline and
the Domestic Violence Guideline. The Domestic Violence Guideline should be amended
to include strangling/suffocating or attempting to do so as a separate aggravating factor
independent of bodily injury.

Generally, the EBCI would be in support of lengthy terms of Supervised Release
following incarceration in cases involving domestic violence. Although the ability to
impose this as a mandatory provision given the statutory requirements may be somewhat
limited, it is the belief of the EBCI that the Guidelines should specifically recommend
where possible lengthy terms of Supervised Release in these cases. Based on the
experience of the Cherokee Court in handling cases of domestic violence, the longer
authorities can maintain supervision over individuals convicted of this offense, the less
likely the chance for recidivism becomes.

(A) Since the new assault statutes are separate offenses under the Code, the EBCI would
recommend reference to the Assault Guidelines for punishment. These Guidelines should
be updated to provide for the new offenses in 113(a)(1) and (a)(2). Enhancements of at
least 6 levels or more for these violations should be included.

(B) The EBCI generally would be opposed to the application of cross-references in the

Guidelines. Generally, those convicted of any particular crime should be punished in
accordance with the Guideline referenced therefore. Instead, enhancements or higher
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base offense levels more appropriately provide for increased punishment in connection
with the behavior targeted. As for treating the new Assault provisions in (a)(1) and (a)(2)
as a completed sex offense for the purposes of applying the various enhancements listed
in (B)(2) — (6), this is really not an issue specific to the Tribal provisions of VAWA, and
the EBCI does not desire to have any input on this issue other than as stated above.

EBCI Specific Comment:

The majority of domestic violence crimes occurring in Cherokee are misdemeanor level
crimes of varying degrees. The new VAWA provisions authorizing Special Domestic Violence
Criminal Jurisdiction for tribes will be especially helpful to the EBCI because cases involving
non-Indian perpetrators against Indian victims have thus far been very difficult to prosecute.
Given the fact that the Federal system is not designed to handle the large volume emergent
nature of many of these cases, getting justice in cases involving non-Indian perpetrators on
Indian victims has been difficult for the EBCI. That fact coupled with the historical lack of
appropriate law and punishment provisions for misdemeanor level assault crimes in Federal
Court, have tremendously complicated how these cases have been handled in Cherokee, leading
to injustice in many situations. For example, there have been cases of domestic assault in
Cherokee which have only been punishable only as petty offenses in Federal Court due to the
language of 18 U.S.C. Section 113. This is simply unacceptable. Even if the EBCI is able to
implement the Special Domestic Violence Criminal Jurisdiction authorized by VAWA, there will
still be cases to which it does not apply (VAWA requires certain ties to the community for this
jurisdiction to take place). The EBCI is hopeful that the Sentencing Commission can not only
make appropriate amendments to the Guidelines to account for the VAWA amendments but also
that the Commission will consider generally increasing punishment provisions in cases of
misdemeanor level domestic assaults and recommend more stringent supervision to those
offenders who are not sentenced to incarceration.

(B) Major Crimes Act, etc.

Issues for Comment:

1. The EBCI does not believe that any Appendix A reference to 18 U.S.C. Section 1152 is
appropriate, and it should be deleted from the Appendix. Since 1152 is a jurisdictional
“hook” much like interstate commerce or “SMTJ” and since it applies the general laws of
the United States to Indian Country, it would be too difficult to include every possible
Guideline reference that statute could possibly implicate. Although 1153 is also really a
jurisdictional “hook”, the references to 1153 are more appropriate given the fact that
there are a limited number of potential Guideline references possible for that statute due
to the enumeration of crimes within the statute.
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(C) Domestic Violence and Stalking

EBCI Specific Comment:

It remains unclear even after the VAWA amendments whether 18 U.S.C. Sections 2261,
2261A, and 2262 could apply in the case of a non-Indian perpetrator against an Indian victim
under 18 U.S.C. Section 1152 (applying “SMTJ” law to Indian Country); however, the VAWA
“presence” amendment to the “SMTJ” jurisdictional element would certainly make for a better
argument. It would have been preferable to have Congress specifically state that these crimes of
domestic violence apply when the jurisdictional elements of Section 1152 are met. However, the
VAWA amendments to the assault crimes and the addition of all felony level assaults to the
Major Crimes Act will help fill the gap. Again, there remains a gap in Federal law for
misdemeanor crimes of domestic violence. This has no impact anywhere other than in Indian
Country and perhaps other Federal enclaves. Even though the Special Jurisdiction created by
VAWA will help, the gap will remain in Tribes unable to implement and in cases where the
specific requirements of the Act are not met (i.e. the perpetrator lacks ties to the community).

The EBCI has also learned that repeat perpetrators of crimes of domestic violence as well
as those who violate domestic violence protective orders pose special dangers to the community
and their victims. For this fact, the Cherokee Court routinely imposes stiffer sentences in those
cases. The EBCI would strongly recommend that the Commission consider creating
enhancements in all of these guidelines for offenders who have either been convicted of a
domestic violence offense previously or have violated a domestic violence protective order in the
perpetration of the assault.
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