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A QUANTITY-DRIVEN SOLUTION TO AGGREGATE GROUPING UNDER
THE U.S. SENTENCING GUIDELINES MANUAL

KEVIN BENNARDO*

ABSTRACT

The United States Sentencing Guidelines Manual mandates the grouping of many mul-
tiple-count convictions on an aggregate basis. In these instances the Guidelines aggregate a
specific quality of the offenses—often the amount of drugs or money—and determine the
punishment based on the aggregated quantity.

This Article first reviews the purposes of grouping under the Guidelines and concludes
that grouping under the Guidelines’ non-aggregate grouping provisions should precede
grouping on an aggregate basis in order to minimize the influence of prosecutorial charging
decisions. Second, the Article analyzes the text, commentary, and purpose of the aggregate
grouping guideline and concludes that aggregate grouping is only appropriate when the
offense level determination is based primarily on quantity or some other aggregable quality
of the offense. Next, the Article formulates a mathematical ratio by which to test whether the
offense level for an individual offense guideline is determined primarily on an aggregable or
non-aggregable quality of the offense. The ratio is then applied to every offense guideline in
the Guidelines Manual as well as to the distribution of each controlled substance and listed
chemical. This data is reproduced in a series of appendices. The Article highlights anoma-
lies in the data and identifies the specific offense guidelines that are either improperly sub-
Jected to or excluded from aggregate grouping under the current scheme. Lastly, in an ap-
pendix, the Article sets forth the text of a proposed revised aggregate grouping guideline.
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I. INTRODUCTION

For some multiple-count convictions, the United States Sentenc-
ing Guidelines Manual (“Guidelines”) provides for the grouping of the
offense conduct on an aggregate basis. In these instances, the Guide-
lines aggregate a specific quality of the offense—often the amount of
drugs or money—without regard to separate counts of conviction. The
effect of aggregate grouping is that the number of times the offense
was committed has little impact on the offense level calculation rela-
tive to the aggregable quality of the offense.

It follows that, for offense guidelines subject to aggregate group-
ing, the base offense level should be low relative to the potential en-
hancement for the aggregable quality of the offense. And the opposite
should hold true as well—for offense guidelines excluded from aggre-
gate grouping, the aggregable quality of the offense should not domi-
nate the offense level calculation. While many offense guidelines fit
this mold, others do not and lead to anomalous application or non-
application of the aggregate grouping guideline.

This Article proposes specific guideline amendments in order to
bring the aggregate grouping guideline into appropriate equilibrium.
In Part II, this Article provides a brief overview of the Guidelines’
treatment of grouping of multiple counts. Part III explains why ag-
gregate grouping is distinct from the other three grouping mecha-
nisms set forth in the Guidelines. Part IV argues that aggregate
grouping should only occur after the application of non-aggregate
grouping mechanisms and should apply only where some aggregable
quality of the offense dominates the offense level calculation. A
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mathematical ratio is constructed in order to measure whether an
aggregable quality of the offense dominates the offense level calcula-
tion. The ratio is then applied to every offense guideline in the Guide-
lines Manual as well as to the distribution of each type of controlled
substance and listed chemical. These results are reported in Appen-
dices A, B, and C. In Part V, the Article highlights anomalies in the
data and identifies the specific offense guidelines that are either im-
properly subjected to or excluded from aggregate grouping under the
current system. Appendix D incorporates all of the suggested revi-
sions from the Article into a proposed revised aggregate
grouping guideline.

II. GROUPING OVERVIEW

The importance of aggregate grouping, and grouping in general,
on Guidelines calculations is difficult to overstate. Its importance is
perhaps only eclipsed by its problematic nature. The Introduction to
the Guidelines candidly admits that the Commission “has found it
particularly difficult to develop guidelines for sentencing defendants
convicted of multiple violations of law, each of which makes up a sep-
arate count in an indictment.”! One of the Guidelines’ chief archi-
tects, then-Judge Stephen Breyer, has described the treatment of
multiple counts as an “intractable sentencing problem” that “is so
complex that only a rough approach to a solution is possible.”? Alt-
hough the grouping process has been previously well summarized in
numerous sources,® the grouping guidelines remain some of the most
difficult to apply.? It is therefore worth briefly setting them out again
before engaging in a discussion of specific grouping mechanisms, be-

1. U.S. SENTENCING GUIDELINES MANUAL § 1A1.4(e) (2012) [hereinafter U.S.S.G.].

2. Stephen Breyer, The Federal Sentencing Guidelines and the Key Compromises
upon Which They Rest, 17 HOFSTRA L. REV. 1, 25 (1988); see also id. at 25-26 (arguing that
the widely held perceptions that more severe punishment is warranted for each additional
unit of harm inflicted, but that the corresponding increase should not be strictly propor-
tional, “make it difficult to write rules that properly treat ‘multiple counts’ ”). The Guide-
lines’ solution has garnered at least some accolades from members of the judiciary. See
United States v. Mizrachi, 48 F.3d 651, 654 (2d Cir. 1995) (recounting the “problem” of the
either completely concurrent or completely consecutive sentences that were routinely im-
posed before the promulgation of the Guidelines and hailing the consistent treatment of
defendants convicted of multiple counts as “[o]ne of the major innovations of the Guide-
lines”).

3. See, e.g., United States v. Gordon, 291 F.3d 181, 192-93 (2d Cir. 2002); Mizrachi,
48 F.3d at 654-55; Breyer, supra note 2, at 27; James P. McLoughlin, Jr., Deconstructing
United States Sentencing Guidelines Section 3A1.4: Sentencing Failure in Cases of Finan-
cial Support for Foreign Terrorist Organizations, 28 LAW & INEQ. 51, 90-91 (2010).

4. 2011 U.S. SENTENCING COMM’'N ANN. REP. 28 (noting that queries related to the
grouping of multiple counts of conviction are some of the most frequently asked questions
on the Commission’s HelpLine); OFFICE OF THE GEN. COUNSEL, U.S. SENTENCING COMM'N,
FEDERAL SENTENCING: GROUPING OF MONEY LAUNDERING AND FRAUD COUNTS OF CONVIC-
TION (2000) [hereinafter FEDERAL SENTENCING] (describing the circuit fracture on whether
and by what mechanism to group money laundering and fraud counts).
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cause “[t]o fully comprehend the comments and criticisms regarding
the Guidelines, at least a rudimentary understanding of how they
work is required.”®

When a defendant is convicted of multiple counts, her convictions
may be combined into one or more groups of multiple counts or left
separate as essentially “groups” of single counts. Counts that are sub-
ject to grouping may be grouped on an aggregate or non-aggregate
basis. Counts of conviction may be grouped on a non-aggregate basis
if: (1) the “counts involve the same victim and the same act or trans-
action;” (2) the “counts involve the same victim” and multiple “acts or
transactions connected by a common criminal objective or constitut-
ing part of a common scheme or plan;” or (3) one count “embodies
conduct that is treated as a specific offense characteristic” or adjust-
ment to “the guideline applicable to another of the counts.”® If counts
are grouped in this manner, then the offense level for the most seri-
ous offense in the group becomes the offense level for the group.”

When counts of conviction are grouped on an aggregate basis, “the
offense level applicable to a Group is the offense level corresponding
to the aggregated quantity” after factoring in any applicable adjust-
ments.® The aggregate grouping guideline lists thirty-five offense
guidelines that “are to be grouped” on an aggregate basis, fifty-two
offense guidelines that are excluded from aggregate grouping, and
renders the balance—the remaining sixty-seven offense guidelines—
to a case-by-case determination of whether grouping on an aggregate
basis is appropriate.®

Any count of conviction that cannot be grouped on these bases es-
sentially becomes its own group. Once the total offense level of each
group is tallied, the total offense level of all the groups together must
be calculated.!® First, the group with the highest offense level (“the
most serious group”) is counted as one “unit.”!! Each additional group
is counted as one unit, half a unit, or zero units depending on how
greatly the group’s offense level deviates from the offense level of the

Breyer, supra note 2, at 6.

U.S.S.G. § 3D1.2(a)-(c) (2012).

Id. § 3D1.3(a).

Id. § 3D1.3(b). When counts of different offenses “of the same general type” are
aggregately grouped, the offense guideline that produces the highest offense level is ap-
plied. Id.

9. Id. § 3D1.2(d). Although offense guidelines that are subject to mandatory grouping
under subsection 3D1.2(d) have been referred to as “aggregatable offenses,” U.S. SENTENC-
ING COMM’N, STAFF DISCUSSION PAPER: RELEVANT CONDUCT 5 (1996) [hereinafter STAFF
DISCUSSION PAPER], this Article will use the less bulky term “aggregable offenses.” See,
e.g., Julie R. O’Sullivan, In Defense of the U.S. Sentencing Guidelines’ Modified Real-
Offense System, 91 NW. U. L. REV. 1342, 1359 (1997).

10. Although not the approved vernacular, the groups of counts are essentially them-
selves grouped to create an ultimate group of groups.
11. U.S.S.G. § 3D1.4 (2012).

® oo
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most serious group.!? The units are then converted into offense levels
and added to the offense level of the most serious group.!® That sum
is the total offense level for all of the groups.!* The Guidelines favor
imposing concurrent sentences of the “total punishment” on each
count of conviction to the extent permitted by law.!?

III. THE UNIQUE NATURE OF AGGREGATE GROUPING

The aggregate grouping guideline is distinct from the Guidelines’
other three grouping mechanisms in both purpose!® and effect.!” Be-
cause of its distinct qualities, the inclusion of the aggregate grouping
guideline in section 3D1.2 (“Groups of Closely Related Counts”)
alongside the other grouping mechanisms is misleading at best and
disingenuous at worst. The aggregate grouping guideline should be
removed from section 3D1.2 and placed into its own guideline.!®

On a high level of generality, grouping “provide[s] incremental
punishment for significant additional criminal conduct.”!® The Guide-

12. Id. § 3D1.4(a)-(c). A group that is zero to four offense levels less serious than the
most serious group adds one unit. A group that is five to eight levels less serious than the
most serious group adds half of a unit. A group that is nine or more levels less serious than
the most serious group adds zero units.

13. Id. § 3D1.4. Units do not convert into offense levels on a one-to-one basis. Instead,
the Guidelines assign “more, but declining, additional amounts of punishment” for each
additional group. See Breyer, supra note 2, at 27-28. For example, a total of six or more
units adds five offense levels (although the commentary notes that a departure may be
warranted where significantly more than five units are involved).

14. U.S.S.G. § 3D1.4 (2012).

15. See id. § 5G1.2-1.3. A more thorough description of the intricacies of the Guide-
lines’ treatment of concurrent and consecutive sentencing of multiple counts is not neces-
sary for purposes of this Article’s discussion. For a more detailed discussion, see 21 AM.
JUR. 2D Criminal Law § 793 (2012).

16. Defining the “purpose” behind certain guidelines is often an exercise in interpreta-
tion. Unlike other rule-making federal agencies, the Sentencing Commission need not pro-
vide explanations for its rules nor may its rules be legally challenged as “ ‘arbitrary’ or
‘capricious.” ” KATE STITH & JOSE A. CABRANES, FEAR OF JUDGING: SENTENCING GUIDE-
LINES IN THE FEDERAL COURTS 57 (1998). But see 28 U.S.C. § 994(p) (2006) (requiring that
newly proposed amendments to the Guidelines be submitted to Congress with a statement
of reasons). To the extent possible, this Article draws the “purpose” of a guideline from the
limited guidance set out in the Guidelines commentary and other Commission publications.

17. See United States v. Gordon, 291 F.3d 181, 193 (2d Cir. 2002) (noting the “unique
mechanism” created by subsection 3D1.3(b) which recognizes “the distinct structure of the
punishment for § 3D1.2(d) offenses”).

18. See infra Appendix D (outlining a proposed revised stand-alone version of the
aggregate grouping guideline). Likewise, the commentary to Part D of Chapter Three
should be revised to reflect the distinct nature of aggregate grouping.

19. U.S.S.G. ch. 3, pt. D, introductory cmt. (2012). The Guidelines generally do not
employ a scale of increasing punishment that is proportional to increases in the aggregable
quality of an offense, but rather assign a “ ‘diminishing marginal significance’ ” to addi-
tional harm. Aaron J. Rappaport, Rationalizing the Commission: The Philosophical Prem-
ises of the U.S. Sentencing Guidelines, 52 EMORY L.J. 557, 609-10 (2003); see also Breyer,
supra note 2, at 27 (“Since the Commission’s punishments for most drug and money crimes
are determined by tables that increase punishment at a rate less than proportional to the
amounts of drugs or money, collapsing the counts and using the tables [through aggregate
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lines commentary states that a purpose of grouping is “to limit the
significance of the formal charging decision and to prevent multiple
punishment for substantially identical offense conduct.”?® Otherwise
stated, “[t]he guidelines have been written in order to minimize the
possibility that an arbitrary casting of a single transaction into sev-
eral counts will produce a longer sentence.”? However, this purpose
is borne out only through grouping under subsections 3D1.2(a)-(c) by
collapsing the offense level of the entire group into the highest of-
fense level of any offense in the group.?? Under these three subsec-
tions, less serious offenses within the group do not add to the offense
level when offenses are grouped. But such is not the case with aggre-
gate grouping. With aggregate grouping, a certain quality of each of-
fense is aggregated together to increase the offense level of the group.
Aggregate grouping does nothing to limit the significance of charging
decisions or to prevent multiple punishments for essentially the same
conduct. Instead of collapsing the counts into each other, aggregate
grouping does the opposite—it adds some aggregable quality of the
counts together and calculates the offense level based on that
aggregated quantity.

Consistent with the purpose of minimizing the impact of the
charging decision, grouping counts under subsections 3D1.2(a)-(c) can
never result in a greater total offense level than if the counts had
remained ungrouped.?® But aggregate grouping can—and often
does—result in a higher total offense level than if the counts had not
been grouped at all.?* Because of its potential to increase the offense

grouping] produces a result . . . [through which] the punishment increases, but at a less
than proportional rate.”).

20. U.S.S.G. ch. 3, pt. D, introductory cmt. (2012); see also FIREARMS POLICY TEAM,
U.S. SENTENCING COMM’N, SENTENCING FOR THE POSSESSION OR USE OF FIREARMS DURING
A CRIME: REPORT OF THE FIREARMS POLICY TEAM 18 1n.43 (2000) (“Rules for grouping relat-
ed counts were created to prevent charge stacking from resulting in ‘double counting’ or
otherwise exaggerating the punishment.”); FIREARMS POLICY TEAM, U.S. SENTENCING
COMM'N, SENTENCING FOR THE POSSESSION OR USE OF FIREARMS DURING A CRIME: EXECU-
TIVE SUMMARY 3-4 (1999) (grouping rules “help to prevent prosecutorial charging decisions
from controlling the final sentence, and to reduce disparity created by charging varia-
tions”); FEDERAL SENTENCING, supra note 4, at 2 (grouping “is meant to protect defendants
against arbitrary additions resulting from the government’s formal charging decision”).

21. U.S.S.G. § 1A1.4(e) (2012).

22. Id. § 3D1.3(a).

23. In this way, grouping of counts “reduces the impact of ancillary and minor related
offenses on the sentence.” McLoughlin, supra note 3, at 91.

24. See, e.g., United States v. Napoli, 179 F.3d 1, 12 (2d Cir. 1999) (noting that aggre-
gate grouping would “actually increase” the sentence in some cases); United States v. Miz-
rachi, 48 F.3d 651, 655 (2d Cir. 1995) (“Contrary to normal expectations, the defendant
objected to the recommended grouping and the prosecution favored it.”); see also FEDERAL
SENTENCING, supra note 4, at 1-2 (explaining that grouping under subsection (d) could
“actually increase” a defendant’s sentence).
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level, aggregate grouping is grouping of a totally different character
than grouping under subsections 3D1.2(a)-(c).?

Inclusion of an offense guideline in the “must group” list of subsec-
tion 3D1.2(d) carries another important consequence: it exposes the
defendant to incremental punishment based on relevant conduct, in-
cluding non-convicted conduct, that was “part of the same course of
conduct or common scheme or plan as the offense of conviction.”?® The
concept of relevant conduct is of monumental importance to the of-
fense level determination.?” The relevant conduct guideline provides
for aggregation through the backdoor of all conduct that shares a
common scheme as the offense of conviction, regardless of whether
the defendant was charged with the conduct, charged but had the
charges dropped as part of a plea bargain, or charged and then ac-
quitted of the conduct.?® Thus, through the consideration of relevant

25. Consider a defendant convicted of three counts of counterfeiting $50,000 that were
not part of a common scheme. The base offense level for counterfeiting bearer obligations of
the United States is nine. U.S.S.G. § 2B5.1(a) (2012). Six offense levels are added based on
the $50,000 value of the counterfeit items. Id. § 2B5.1(b).

If the three counts of conviction were not grouped, each would have an offense level of
fifteen. In converting the three groups into a single offense level, a total of three units,
which converts into three offense levels, would be added to the most serious group. See id.
§ 3D1.4. Thus, the total offense level would be eighteen.

If the three counts were grouped on a non-aggregate basis, the total offense level for the
group would be the offense level of the most serious count. The relevant conduct guideline
would not apply because the three acts of counterfeiting were not part of a common
scheme. See id. § 1B1.3. Thus, the total offense level would be fifteen.

Under the aggregate grouping guideline, the three counts of conviction would be aggre-
gated into essentially one act of counterfeiting $150,000. Id. § 3D1.2(d). Counterfeiting at
that quantity adds ten offense levels to the base offense level of nine. Id. § 2B1.1(b)(1)(F).
Thus, under the aggregate grouping guideline, the total offense level would be nineteen.
Although this example is artificial because under a proper application of the Guidelines the
three counts could only be grouped on an aggregate basis, it illustrates the point that the
grouping mechanism employed impacts the resulting offense level calculation.

26. Id. § 1B1.3(a)(2).

27. An article co-authored by the Sentencing Commission’s first chairman and its
general counsel hailed the concept of relevant conduct as the “cornerstone” of the Guide-
lines. William W. Wilkins, Jr. & John R. Steer, Relevant Conduct: The Cornerstone of the
Federal Sentencing Guidelines, 41 S.C. L. REV. 495 (1990). Relevant conduct has also been
described, although less admiringly, as “the most extraordinary conceptual invention of the
Commission.” STITH & CABRANES, supra note 16, at 96.

28. Commentators have criticized the inclusion of such non-convicted conduct in the
relevant conduct guideline and the disparate impact of including such conduct in the de-
termination of offense guidelines that are subject to aggregate grouping while excluding
consideration of such conduct for offense guidelines that do not appear on the “must group”
list of subsection 3D1.2(d). See David Yellen, Illusion, Illogic, and Injustice: Real-Offense
Sentencing and the Federal Sentencing Guidelines, 78 MINN. L. REV. 403, 433-54 (1993).
But see generally O’Sullivan, supra note 9 (defending the Guidelines’ contemplation of non-
convicted conduct); STAFF DISCUSSION PAPER, supra note 9.

As with any real-offense consideration, the inclusion of relevant conduct in the sentenc-
ing calculation removes power from the prosecutor by minimizing the impact of the charg-
ing decision. STITH & CABRANES, supra note 16, at 132; Wilkins & Steer, supra note 27, at
499-500, 509. However, relevant conduct also grants prosecutors the power to indict a de-
fendant on the charges that are easiest to prove beyond a reasonable doubt and then, upon
conviction, to expose the defendant to additional punishment for uncharged conduct that
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conduct, an offense guideline’s inclusion in subsection 3D1.2(d)’s
“must group” list can greatly impact the offense level calculation even
if counts are not grouped under subsection (d).?

Unfortunately, by placing the aggregate grouping guideline along-
side the other grouping mechanisms in section 3D1.2, the Sentencing
Commission failed to signal the unique importance of the inclusion of
an offense guideline on the “must group” list of subsection 3D1.2(d).?°
Indeed, the placement of the aggregate grouping guideline in a guide-
line entitled “Groups of Closely Related Counts” is puzzling.3! Group-
ing under subsections 3D1.2(a)-(c) occurs when the counts are closely
related: counts must involve the same victim and at least acts con-
nected by a common criminal objective or part of a common scheme,
or one of the counts must embody conduct that is subsumed as a spe-
cific offense characteristic or adjustment of another count.?> But ag-
gregate grouping requires no such close relationship.?® Under subsec-
tion 3D1.2(d), theft from one victim must be grouped and aggregated
with defrauding a separate victim on a different occasion.?* No close

perhaps was not provable beyond a reasonable doubt. STITH & CABRANES, supra note 16, at
140. Moreover, through fact bargaining to determine which version of the “facts” is pre-
sented to the court, the exercise of prosecutorial power has been, to some extent, driven
from the light of day and away from meaningful checks. Id. at 138-39; see also Tony Garop-
polo, Fact Bargaining: What the Sentencing Commission Hath Wrought, 10 Crim. Prac.
Man. (BNA) 405, 405 (Oct. 9, 1996) (labeling fact bargaining as “a serious corruption of the
federal criminal process”).

29. Had the relevant conduct guideline applied to the illustration, supra note 25, be-
cause the three acts of counterfeiting were part of a common scheme, the dollar amount of
each of the counts of conviction would have been aggregated through the relevant conduct
guideline. Thus, the counterfeiting amount for each of the three counts would be $150,000,
and each count would carry an offense level of nineteen. If the three counts were not
grouped, the total offense level would be twenty-two. U.S.S.G. § 3D1.4 (2012) (adding three
levels for three units to a base offense level of nineteen). If the counts were grouped on a
non-aggregate basis, the total offense level would be nineteen. Id. § 3D1.3(a) (applying the
offense level of the most serious offense). If the counts were grouped on an aggregate basis,
the total offense level would remain nineteen because, in order to avoid impermissible dou-
ble counting, the operation of the relevant conduct guideline does not affect the relevant
quantity for the aggregate grouping calculation here.

30. Based on its significance to the operation of the relevant conduct guideline, Pro-
fessor Yellen has suggested that “the Guidelines divide federal criminal offenses into two
categories, those that fall under Section 3D1.2(d) and those that do not.” Yellen, supra note
28, at 438.

31. SeeU.S.S.G. § 3D1.2 (2012).

32. Id. § 3D1.2(a)-(c).

33. When different Guidelines provisions apply, offenses should be grouped under
subsection 3D1.2(d) if the offenses “are of the same general type and otherwise meet the
criteria for grouping under” subsection 3D1.2(d). Id. § 3D1.2 cmt. n.6. Some distance inter-
venes between offenses of “the same general type” and those that are truly “closely relat-
ed.” Attempts by courts to apply the closely related principle to analysis under subsection
3D1.2(d) have been strained and result in non-grouping because, quite simply, subsection
3D1.2(d) does not require a close relation for grouping. See, e.g., United States v. Harper,
972 F.2d 321, 322 (11th Cir. 1992) (per curiam).

34. Both theft and fraud are covered by the offense guideline of section 2B1.1. That
offense guideline appears on the “must group” list of the aggregate grouping guideline.
U.S.S.G. § 3D1.2(d) (2012).
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relationship is present between the two offenses—the strongest
commonality is that the offense guideline for both offenses is deter-
mined primarily on the basis of the dollar amount of the loss. Thus,
because the offense level of both theft and fraud is primarily meas-
ured in dollars, the Commission saw fit to group the offenses and add
the dollars together. The Guidelines promulgate a fiction by listing
aggregate grouping as grouping of “closely related counts.”

The only common theme running through many offense guidelines
subject to aggregate grouping is that the harm is primarily measured
in quantity.®® The Introduction to the Guidelines recognizes the dis-
tinct nature of aggregate grouping by summarizing it separately from
the other grouping mechanisms.?® Likewise, the introductory com-
mentary to Part D of Chapter Three of the Guidelines seemingly rec-
ognizes this difference and summarizes aggregate grouping separate-

35. Quantity is the most common specific offense characteristic found in the Guide-
lines. STITH & CABRANES, supra note 16, at 68; see also Rappaport, supra note 19, at 608
(stating that quantity is the “key determinant” in offense seriousness under Chapter 2 of
the Guidelines). The use of quantity as a dominant offense characteristic has been heavily
criticized. See STITH & CABRANES, supra note 16, at 69-70 (arguing that although quantifi-
cation is facially attractive because it distinguishes defendants “on the basis of apparently
objective and precisely measured criteria,” the Guidelines’ heavy reliance on quantification
“give[s] relatively short shrift to more subjective, less-easily-measured aggravating factors
relating to both harm and culpability”); Albert W. Alschuler, The Failure of Sentencing
Guidelines: A Plea for Less Aggregation, 58 U. CHI. L. REV. 901, 915 (1991) (“Sentencing
commissions can quantify harms more easily than they can quantify circumstances. Com-
missions count the stolen dollars, weigh the drugs, and forget about more important
things.”); Stephen dJ. Schulhofer, Assessing the Federal Sentencing Process: The Problem is
Uniformity, Not Disparity, 29 AM. CRIM. L. REV. 833, 854 (1992) (“In effect, quantity-driven
sentences mandate inequality by requiring that different cases be treated alike.”); Yellen,
supra note 28, at 452-53 (opining that the quantity for many offenses—including larceny,
fraud, and narcotics offenses—"“is often beyond the defendant’s control or expectations” and
arguing that quantity-driven offense guidelines give law enforcement the ability to manip-
ulate sentences through suggesting higher quantities in undercover operations). See gener-
ally Eric L. Sevigny, Excessive Uniformity in Federal Drug Sentencing, 25 J. QUANT. CRIM-
INOLOGY 155, 155 (2009) (finding that quantity-driven sentencing results “in excessively
uniform sentences for offenders with highly dissimilar roles in the offense”). The Commis-
sion itself has found that the drug quantity attributable to a defendant is a poor proxy of
the defendant’s role in the drug distribution organization. See U.S. SENTENCING COMM'N,
REPORT TO CONGRESS: MANDATORY MINIMUM PENALTIES IN THE FEDERAL CRIMINAL JUS-
TICE SYSTEM 165-68 (2011); see also STEPHEN J. SCHULHOFER, ROBERT B. MCKAY PROF. OF
LAW, N.Y.U. SCH. OF LAW, STATEMENT BEFORE THE U.S. SENTENCING COMMISSION 12-14
(2010) (explaining how the concepts of relevant conduct and co-conspirator liability drive
up the drug quantities attributable to less culpable defendants so that drug quantity does
not actually distinguish between major and minor actors in drug distribution organiza-
tions). Despite these criticisms and findings, the quantification of harms remains deeply
entrenched in the Guidelines. Given that reality, this Article lets alone the question of
whether mass quantification is wise and seeks to resolve whether and when the aggrega-
tion of such quantifiable harms through grouping is appropriate.

36. U.S.S.G. § 1Al.4(e) (2012) (distinguishing “when the conduct involves fungible
items (e.g., separate drug transactions or thefts of money), the amounts are added and the
guidelines apply to the total amount” from “when nonfungible harms are involved, the
offense level for the most serious count is increased (according to a diminishing scale) to
reflect the existence of other counts of conviction”).
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ly from those grouping mechanisms set forth in subsections 3D1.2(a)-
(¢).?” The commentary directs grouping under the latter rules “[w]hen
offenses are closely interrelated,” as distinct from grouping under the
aggregate grouping guideline, which is appropriate when the Chapter
Two offense guidelines are based primarily on quantity or deal with
ongoing conduct.?® In doing so, the commentary specifically separates
aggregate grouping from grouping of offenses that are “closely inter-
related.”®® Such distinction is appropriate given the uniqueness of the
aggregate grouping guideline. Therefore, the aggregate grouping
guideline should not appear in section 3D1.2 (“Groups of Closely Re-
lated Counts”), but rather in a separate section with a more appro-
priate title, such as “Groups of Quantity-Driven Counts.”*® Severing
the aggregate grouping guideline from the other three grouping
mechanisms would appropriately reflect its distinct nature and pur-
pose and increase the grouping guidelines’ transparency.

IV. PROPER APPLICATION OF THE AGGREGATE GROUPING GUIDELINE

A. Order of Operations

Although section 3D1.2 provides that offense guidelines “shall” be
combined whenever possible into a single group,*! it does not directly
advise users on the proper order of applying its grouping subsec-
tions.* Thus, grouping is mandatory, but the order of the grouping is
not mandated by the Guidelines.*® As explained above, non-aggregate
grouping under subsections 3D1.2(a)-(c) leads to a very different
method for combining counts than does aggregate grouping under
subsection 3D1.2(d). Thus, the order of grouping operations has very
real implications on the calculation of a defendant’s total offense lev-
el. Grouping first under subsections (a)-(c) will always produce a total
offense level that is lower than or, at most, equal to an offense level
produced by grouping first under subsection (d). Thus, grouping first
under subsections (a)-(c) is understandably attractive to defendants.

The Guidelines’ Application Instructions obliquely direct users to
“[a]pply Part D of Chapter Three to group the various counts and ad-

37. Seeid. ch. 3, pt. D, introductory cmt.

38. Id.

39. Id.; see also United States v. Gordon, 291 F.3d 181, 193 (2d Cir. 2002) (noting that
the introductory commentary emphasizes the uniqueness of subsection 3D1.2(d)).

40. See infra Appendix D.

41. U.S.S.G. § 3D1.2 (2012).

42. Some individual offense guidelines provide special instructions for grouping (or for
not grouping) offenses. See, e.g., id. § 2A1.4(b)(1); id. § 2J1.3(d)(1) (instructing that certain
multiple counts should not be grouped together); id. § 2M6.1(d)(1); id. § 2N1.1(d)(1).

43. See Gordon, 291 F.3d at 196-98 (Newman, J., concurring) (discussing the lack of
guidance in the Guidelines on whether to group counts first under subsection 3D1.2(c) or

().
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just the offense level accordingly.”** The step-by-step grouping check-
list provided by the Commission directs users to first group all ap-
propriate counts under subsection (d) before grouping any counts un-
der subsections (a)-(c).*® However, several examples in the Guidelines
commentary suggest grouping counts under subsections (a) and (b)
rather than under subsection (d)* or grouping counts under subsec-
tion (a) before doing so under subsection (d).*” Another example in
the commentary grants Guidelines users the option to group under
either subsection (b) or subsection (d) because the resulting offense
level would be the same under either approach for that example.*®
Elsewhere, the commentary to specific offense guidelines or adjust-
ments directs grouping under subsection (c).*® While acknowledging
that grouping under multiple subsections may be necessary,’® the
Guidelines commentary fails to clearly direct users as to the pre-
ferred order of grouping operations and whether such ordering is
mandatory or at the discretion of the sentencing court.

In light of the purposes of the various grouping guidelines, group-
ing should first occur under subsections (a)-(c) whenever those sub-
sections are applicable. Grouping under subsections (a)-(c) minimizes
the effects of the formal charging decision.’® Because aggregate
grouping has no such mitigating effects, it should yield to non-
aggregate grouping.

For subsections (a)-(b), counts that involve the same victim and
either a single act or different acts constituting part of a common
scheme are collapsed into the most serious offense guideline no mat-
ter how many different counts arose from the act or scheme. The

44. U.S.S.G. § 1B1.1(a)(4) (2012).

45. Checklist for Multiple Count Grouping (§3D1.2), U.S. SENTENCING COMMN,
http://www.ussc.gov/Education_and_Training/Guidelines_Educational_Materials/checklis.h
tm (last visited June 30, 2013). After grouping under subsection (d), the checklist goes on to
direct users to group “all counts involving an attempt, conspiracy, or solicitation and a
substantive count that was the sole object” of the same under subsections (a) and (b), then
to group all appropriate counts under subsection (c), and finally to return to subsections (a)
and (b) to group “counts in which the victim is the same and substantially the same harm
results.” Id.

46. See U.S.S.G. § 3D1.2 cmt. n.3, ex. 5 (2012) (grouping three counts of bringing ille-
gal aliens into the United States under subsection (a)); id. § 3D1.2 cmt. n.4, ex. 2 (grouping
two counts of mail fraud and one group of wire fraud under subsection (b)).

47. Seeid. § 3D1.2 cmt. n.6, ex. 8 (grouping two counts of check forgery and one count
of uttering the first of the forged checks under subsection (a)).

48. Id. § 3D1.2 cmt. n.4, ex. 4 (noting that after the operation of the relevant conduct
guideline, grouping under either subsection (b) or subsection (d) would produce the same
drug quantity for two counts of distributing a controlled substance).

49. See id. § 2K2.6 cmt. n.3 (using body armor in connection with another count of
conviction); id. § 2S1.1 cmt. n.6 (laundering the proceeds of another count of conviction); id.
§ 3C1.1 cmt. n.8 (obstructing justice with respect to another count of conviction).

50. Id. § 3D1.2 cmt. n.7.

51. See supra Part I11.
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same should hold true even if some quality of the offense conduct
could be aggregated.

Expanding an example from the Guidelines commentary that il-
lustrates grouping under subsection (a), a defendant could be con-
victed of forging and uttering the same $7500 check.” Aggregating
the harm of both offenses by doubling the $7500 check into an aggre-
gated $15,000 loss amount would unfairly penalize defendants based
on whether the prosecutor bothered to charge both forging and utter-
ing the check or just one of the two offenses. In this case, a defend-
ant’s two-count conviction reflects the prosecutorial charging decision
more than her actual bad acts. Thus, it is sensible to collapse the two
counts of conviction into one group under subsection (a) and apply
the most serious offense level rather than counting the face value of
the check twice under subsection (d).5

Moreover, by embedding the aggregation principle into the rele-
vant conduct guideline, subsections (a) and (b) adequately take ag-
gregated quantities into consideration without the need to group first
under subsection (d). Distribution of controlled substances in the
course of a common scheme provides a good example. If a defendant
is twice convicted of distributing two grams of methamphetamine,
the guideline for each will be calculated using the backdoor aggrega-
tion embedded in the relevant conduct provision of section 1B1.3.
That section directs the inclusion of all acts or omissions “that were
part of the same course of conduct or common scheme or plan as the
offense of conviction” for offense guidelines that are on subsection
3D1.2(d)’s “must group” list.>® Thus, the offense guideline for each
methamphetamine distribution offense would be calculated using
four grams as the drug quantity. Proper punishment results from
grouping under subsection (b) and taking relevant conduct into ac-
count, thereby setting the drug quantity at four grams and collapsing
the second count into the first under subsection 3D1.3(a). Thus, ag-
gregate grouping should follow grouping under subsections (a) and (b).

Subsection 3D1.2(c) is designed to “prevent[] ‘double counting’ of
offense behavior” by grouping together closely related counts where
one count “is also a specific offense characteristic in or other adjust-
ment to another count.” Grouping such counts first under subsec-
tion (d) would only multiply the double counting that subsection (c)
was designed to prevent and could lead to triple counting or worse by

52. U.S.S.G. § 3D1.2 emt. n.3, ex. 1 (2012).

53. See id. § 3D1.2 cmt. n.6, ex. 8 (advising to group uttering and forgery counts first
under subsection (a) “so that the monetary amount of that check counts only once when the
rule in § 3D1.3(b) is applied”).

54. Id. § 1B1.3(a)(2). The relevant conduct guideline requires the inclusion of non-
convicted conduct as well. See supra note 28 and accompanying text.

55. U.S.S.G. § 3D1.2 emt. n.5 (2012).
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using one count as an upward adjustment for another count and add-
ing the aggregable quality of the two counts together. Thus, grouping
under subsection (c) should precede grouping under subsection (d).

B. Types of Offense Guidelines Subject to Aggregate Grouping

The text of subsection 3D1.2(d) states that aggregate grouping is
appropriate

[wlhen the offense level is determined largely on the basis of the
total amount of harm or loss, the quantity of a substance involved,
or some other measure of aggregate harm, or if the offense behav-
ior is ongoing or continuous in nature and the offense guideline is
written to cover such behavior.5®

Thus, the guideline authorizes aggregate grouping on two distinct
bases: (1) offense guidelines based on quantity, and (2) offense behav-
ior that is ongoing. While the first is appropriate in some cases, the
latter is unsupportable.

1. Quantity-Driven Offense Guidelines

Because the effect of aggregate grouping is to focus the offense
level determination on the aggregable quality of the offense guide-
line, aggregate grouping is appropriate only for offenses in which so-
ciety’s main interest in punishing is based on the aggregable quality
of the offense rather than on how many times the offense was com-
mitted or some other non-aggregable quality. To strike the appropri-
ate balance, it is first necessary to address a discrepancy between the
text of subsection 3D1.2(d) and the guideline commentary. The guide-
line text states that counts involve substantially the same harm and
therefore should be grouped “[w]hen the offense level is determined
largely on the basis of the total amount of harm or loss, the quantity
of a substance involved, or some other measure of aggregate harm.””’
The commentary, in two separate places, states that section 3D1.2(d)
applies to offenses “where the guidelines are based primarily
on quantity.”s8

As a clarification of the guideline’s text, the commentary’s “pri-
marily” language sets forth the proper standard for aggregate group-
ing determinations. This type of commentary “interpret[s] the guide-
line or explain[s] how it is to be applied.”®® The United States Su-

56. Id. § 3D1.2(d).

57. Id. (emphasis added).

58. Id. § 3D1.2 cmt. n.6 (emphasis added); see also id. ch. 3, pt. D, introductory cmt.
(explaining that aggregate grouping is appropriate “[i]f the offense guidelines in Chapter
Two base the offense level primarily on the amount of money or quantity of substance in-
volved” (emphasis added)).

59. Id. § 1B1.7.
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preme Court has explained that such explanatory commentary is
“authoritative unless it violates the Constitution or a federal statute,
or is inconsistent with, or a plainly erroneous reading of, that guide-
line.”® Inconsistency between a guideline’s text and its commentary
exists where “following one will result in violating the dictates of the
other.”®! Deference to the guideline text is proper where such forced
violation exists. But explanatory commentary, which is written by
the same body as a guideline’s text, and often at the same time, is not
akin to administrative regulations that fill holes in Congressional
statutes and necessarily yield to the clear meaning of the statutes.5?
Rather, federal courts are required to consider the Guidelines’ com-
mentary at sentencing,%® and failure to abide by explanatory com-
mentary may lead to an incorrect application of the Guidelines.5

The “primarily” language of the commentary merely serves to clar-
ify the term “largely” in the text of subsection 3D1.2(d). Here, follow-
ing the language of the commentary does not lead to any violation of
the language of the text. Thus, the commentary need not yield to the
guideline text because the two are not “inconsistent.” Rather, the
commentary “assist[s] in the interpretation and application” of sub-
section 3D1.2(d) and “represent[s] the most accurate indication[] of
how the Commission deems that the guidelines should be applied.”®
Consistent with that treatment of the commentary, numerous courts
have applied the “primarily” language of the commentary despite its
absence in the text of the guideline.®

The policy behind aggregate grouping supports the “primarily”
language as well. Grouping on an aggregate basis is only appropriate

60. Stinson v. United States, 508 U.S. 36, 38 (1993).

61. Id. at 43.

62. Id. at 44.

63. See 18 U.S.C. § 3553(b) (2006).

64. U.S.S.G. § 1B1.7 (2012).

65. Stinson, 508 U.S. at 45.

66. See United States v. Young, 413 F.3d 727, 733-34 (8th Cir. 2005) (noting section
3D1.2(d) “requires grouping where the offense level is determined primarily on the basis of
the total amount of the loss”); United States v. Napoli, 179 F.3d 1, 9-11 (2d Cir. 1999) (find-
ing that aggregate grouping was not appropriate because the offense guideline for money
laundering was not based primarily on the amount of money laundered); United States v.
Rudolph, 137 F.3d 173, 179 (3d Cir. 1998) (noting section 3D1.2(d) applies to “offenses
where guidelines are based primarily on quantity or contemplate continuing conduct”);
United States v. David, 940 F.2d 722, 741 (1st Cir. 1991) (finding that aggregate grouping
was proper because the drug offenses all had offense levels that were “determined primari-
ly by the aggregate quantity of drugs involved in [the defendant’s] course of conduct”); see
also United States v. Gordon, 291 F.3d 181, 192 (2d Cir. 2002) (noting commentary’s di-
rective to group on an aggregate basis where the offense level is based primarily on meas-
urable quantity); United States v. Kalust, 249 F.3d 106, 114 n.3 (2d Cir. 2001) (Winter, J.,
concurring) (noting that the Napoli court emphasized the “primarily” language in the
commentary over the “largely” language of the text of subsection 3D1.2(d)). But see United
States v. Kneeland, 148 F.3d 6, 15 (1st Cir. 1998) (“focus[ing] on the term ‘largely’ ” in the
text of subsection 3D1.2(d)).
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where the offense level is driven by the aggregable quality of the of-
fense rather than the base offense level or some other non-aggregable
quality of the offense. In setting the base offense level, the Sentenc-
ing Commission deems that the bare commission of an offense at the
lowest possible level of measurable harm is worth a certain number
of offense levels. It is only where the possible upward adjustment for
the aggregable quality of the offense eclipses that base offense level
that aggregate grouping makes sense. Otherwise, aggregate grouping
is not appropriate simply because something other than the aggrega-
ble quality of the offense is the primary determining factor of the
offense level.

Thus, in the words of the commentary, aggregate grouping is
proper where the offense level determination of an offense guideline
is based primarily on quantity or some other aggregable quality of
the offense.’” As an extension, offense guidelines that are determined
by reference to underlying offense guidelines should be amenable to
aggregate grouping when the underlying offense guideline is calcu-
lated primarily on the basis of an aggregable quality.® Offense guide-
lines with offense level determinations driven by a non-aggregable
quality of the offense should not be grouped on an aggregate basis.

The term “primarily” is easily reducible to mathematical quantifi-
cation. The simplest way to ensure that the aggregable quality of an
offense is the primary driver of the offense level is to compare the
maximum potential upward enhancement available for the aggrega-
ble quality of the offense to the base offense level and other potential
enhancements based on non-aggregable qualities of the offense. If the
aggregable quality of the offense predominates, then the ratio will be
less than one and aggregate grouping is appropriate.®® If the base of-
fense level (or some other non-aggregable quality) predominates,
then the ratio will be greater than one and aggregate grouping is not
appropriate.” The ratio looks only to the Chapter Two offense guide-

67. U.S.S.G. ch. 3, pt. D, introductory cmt. (2012).

68. For example, the offense level for aiding and abetting is determined solely by ref-
erence to the offense level for the underlying offense. Id. § 2X2.1. Thus, when the offense
guideline for the underlying offense is primarily based on an aggregable quality, the aiding
and abetting offense guideline is as well.

69. For example, the base offense level for insider trading is eight, and the maximum
potential upward enhancement based on the amount of money gained in the offense is thir-
ty. Id. § 2B1.4. Thus, the ratio is 8:30, or 0.27. Aggregate grouping is appropriate because
the offense level calculation is primarily driven by the amount of money gained in the of-
fense, not by the bare commission of the offense. Although a guideline’s commentary will
occasionally state that the amount of the loss is the principal factor in calculating the of-
fense level, see, e.g., id. § 2B1.1 cmt. background; id. § 2B5.3 cmt. background, such explicit
self-analysis does not consistently appear throughout the Guidelines commentary.

70. For example, the commentary to the robbery offense guideline explains that, con-
sistent with pre-Guidelines practice, the monetary amount of the loss is less important
than the other harms attendant to robbery. Id. § 2B3.1 cmt. background. The base offense
level for robbery is relatively high (twenty) compared to the maximum potential upward
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lines to determine the basis of the offense level calculation—not to
Chapter Three adjustments or to possible grounds for departure.”
The ratio provides an easily measurable way to determine whether
aggregate grouping is appropriate for a given offense guideline.”

Although rare, a small number of offense guidelines contain mul-
tiple aggregable qualities.” When aggregate grouping under subsec-
tion 3D1.2(d) is appropriate, multiple counts of conviction should be
aggregated across all possible aggregable qualities. Once the aggre-
gate grouping hurdle has been cleared, it makes little sense to aggre-
gate some qualities but not others. Failure to aggregate some quali-
ties of multiple counts of conviction would lead to an incomplete pic-
ture of the total offense conduct by collapsing, rather than adding
together, some aggregable qualities of the offense conduct. Thus, in
order to align outcomes with expectations and impose incremental
punishment for incremental harms, offense level calculations aggre-
gately grouped under subsection 3D1.2(d) should aggregate all ag-
gregable qualities of the offenses.

2. Ongoing or Continuous Offense Behavior

As a separate basis from offense levels that are determined pri-
marily upon some type of aggregable harm, subsection 3D1.2(d)
mandates grouping “if the offense behavior is ongoing or continuous
in nature and the offense guideline is written to cover such behav-
ior.”™ However, subsection 3D1.3(b), which directs the aggregate
grouping of offenses grouped under subsection 3D1.2(d), calls for the

enhancement based on the dollar amount of the loss (seven). Id. § 2B3.1. Thus, the ratio is
20:7, or 2.86. Aggregate grouping is not appropriate because the offense level calculation is
primarily driven by the bare commission of the offense, not by the dollar amount of the
robbery.

71. Although the Guidelines commentary contemplates upward departures for offens-
es involving “substantially” greater than the maximum defined aggregable quality for
many offenses (for example, for passport trafficking offenses involving substantially more
than 100 passports, see id. § 2L.2.1 cmt. n.5), such departures do not factor into the ratio
because, first, the Guidelines do not offer quantifiable guidance on how to calculate the
extent of such a departure and, second, departures are by their very nature outliers from
the mainline application of the specific offense guidelines.

72. The Second Circuit has applied a similar percentage-based method to determine
whether a specific offense guideline is based primarily on quantity. See United States v.
Napoli, 179 F.3d 1, 11 (2d Cir. 1999) (finding that the money laundering offense guideline,
as it was then written, was not based primarily on quantity because the maximum poten-
tial upward adjustment based on the amount of money laundered was only approximately
sixty percent of the base offense level); see also United States v. Kneeland, 148 F.3d 6, 15-
16 (1st Cir. 1998) (comparing base offense level to possible enhancement based on specific
offense characteristics). But see United States v. O’Kane, 155 F.3d 969, 974 (8th Cir. 1998)
(comparing base offense level for money laundering to the enhancement for amount of
money laundered in that case).

73. See U.S.S.G. § 2B1.1(b) (2012) (using dollar amount of loss and number of vic-
tims); id. § 2G2.2(b) (using retail value of the material and number of images).

74. Id. § 3D1.2(d).
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calculation of the offense level based on the “aggregated quantity.””

Thus, to the extent that subsection 3D1.2(d) groups counts based on
ongoing offense behavior that does not contain an aggregable quality,
it 1s unclear how—or why—subsection 3D1.3(b) operates to deter-
mine the total offense level on the basis of the “aggregated quantity.”
Where ongoing behavior lacks an aggregable quality, it is simply im-
possible to group on an aggregate basis.”™

Furthermore, to the extent that offense behavior is ongoing in na-
ture, it is unclear what subsection 3D1.2(d) contemplates by “written
to cover such behavior.””” Either “such” refers to “offense behavior” in
the sense that the offense guideline must be written to cover the de-
fendant’s offense behavior, or “such” refers to the ongoing nature of
the offense behavior, in the sense that the offense guideline is written
to cover continuous behavior.”® Neither option is satisfying. The for-
mer will always be true: in the absence of erroneous application of
the Guidelines, the offense guideline applied to the defendant’s con-
duct will always be written to cover the defendant’s offense behav-
ior—otherwise the offense guideline would not apply. Thus, this in-
terpretation is a circular non-limitation.

The latter option is puzzling.™ If the offense guideline is written to
cover ongoing behavior, then the ongoing nature of the offense is “a

75. Id. § 3D1.3(b).

76. The original version of subsection 3D1.2(d) in the 1987 Guidelines Manual di-
rected that “[t]his rule also applies where the guidelines deal with offenses that are contin-
uing” and listed the examples of sections 2LL1.3 (engaging in a pattern of unlawful employ-
ment of aliens) and 2Q1.3(b)(1)(A) (mishandling of environmental pollutants resulting in
an ongoing, continuous, or repetitive discharge, release, or emission of a pollutant into the
environment). Id. § 3D1.2(d) (1987). While the text of the rule was easier to follow, neither
of the example Guidelines contained a true aggregable quality, and thus, aggregation un-
der section 3D1.3(b) would have been problematic. Although it still contains the same “on-
going” offense characteristic, section 2Q1.3 does not appear on the current “must group”
list. Section 2L.1.3 was deleted with the removal of petty offenses from the Guidelines. See
id. app. C amend. 194 (2003); see also id. § 1B1.9 (2012).

In United States v. Mizrachi, the Second Circuit ostensibly grouped arson and fraud
counts under subsection 3D1.2(d) because the offense behavior was ongoing and the arson
guideline was written to cover such behavior in that it contemplated arson committed in
connection with a scheme to defraud. 48 F.3d 651, 655 (2d Cir. 1995). However, in calculat-
ing the offense level, the court did not actually aggregate anything—it simply calculated
the offense level for the most serious offense, arson, and collapsed the other counts into
that offense level. Id. at 655-56. To avoid the thorny problem of aggregating ongoing behav-
ior, the court essentially co-opted the grouping mechanism of subsection 3D1.3(a) and ap-
plied it to the grouping of ongoing offense behavior.

77. U.S.S.G. § 3D1.2 (2012) (emphasis added).

78. At least one court has stated it both ways in the same case. See United States v.
MeclIntosh, 216 F.3d 1251, 1253 (11th Cir. 2000) (per curiam) (stating that “[t]o prevail, [the
defendant] would have to prove both that his offense behavior was ongoing or continuous in
nature and that the offense guideline is written to cover his offense conduct” but later stat-
ing that, for subsection 3D1.2(d) to apply, the offense guideline must be written to cover
the defendant’s offense behavior “as an ongoing offense”).

79. To read one judge’s dissatisfaction with the latter interpretation, see United
States v. Rudolph, 137 F.3d 173, 181-83 (3d Cir. 1998) (Becker, C.J., concurring) (suggest-
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specific offense characteristic in, or other adjustment to, the guide-
line applicable to another of the counts,” and grouping would be ap-
propriate under subsection 3D1.2(c).® In such a circumstance, the
ongoing nature of the behavior has already been accounted for in the
guideline, and no aggregation would be necessary to achieve incre-
mental punishment. For example, under the guideline for offenses
that pertain to material involving the sexual exploitation of a minor,
an upward adjustment of five offense levels is appropriate “[i]f the
defendant engaged in a pattern of activity involving the sexual abuse
or exploitation of a minor.”® Thus, the Commission has already
deemed that the ongoing nature of the defendant’s activity is worth
five offense levels. But to aggregate multiple counts based on the on-
going nature of the offense behavior would effectively double count
that ongoing nature—first as an offense adjustment and then as an
aggregation of the an offense characteristic.? Subsection 3D1.2(c)
was written purposefully to avoid such double counting because, if at
all, multiple counts should either elevate the offense level of a group
through an adjustment or through aggregation, but not through both.%

Aggregate grouping of ongoing offenses that utilize different of-
fense guidelines is simply impossible when those guidelines do not
contain compatible aspects subject to ready aggregation. For exam-
ple, controlled substance and monetary offenses simply do not easily
aggregate, even if they are part of an ongoing scheme such as dis-
tributing drugs and evading tax on the proceeds. Multiple controlled
substance offenses may be readily aggregated with each other based
on drug quantity. Multiple monetary offenses may be readily aggre-
gated with each other based on dollar amount. But, without indulg-
ing in the fiction that everything can be monetized (or converted into
a drug quantity), drug quantities and dollar amounts do not aggre-
gate. Nor do smuggled illegal aliens and smuggled firearms, even if
both are smuggled together as part of ongoing offense conduct.?* Ag-
gregation is only possible where the aggregable qualities of the of-
fenses are of the same type.%

Because attempted aggregation of ongoing offense behavior under
subsection 3D1.3(b) is troublesome, if not impossible, the continuous

ing that “the grouping guidelines would benefit from a redraft that would elevate sub-
stance and common sense over form”).

80. U.S.S.G. § 3D1.2(c) (2012).

81. Id. § 2G2.2(b)(5).

82. Section 2G2.2 contains two potentially aggregable offense qualities—pecuniary
gain and the number of images. Id. § 2G2.2(b)(3)(A), (7).

83. Id. § 3D1.2 cmt. n.5.

84. Seeid. § 2K2.1(b)(1); id. § 2L.1.1(b)(2).

85. Indeed, for multiple counts involving different offense guidelines, the commentary
advises that grouping under subsection 3D1.2(d) is only appropriate “if the offenses are of
the same general type.” Id. § 3D1.2 cmt. n.6.
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nature of offense behavior should not bring it within the compass of
subsection 3D1.2(d).® Rather, subsection 3D1.2(d) should be reserved
only for offense guidelines for which the offense level calculation is
based primarily on some aggregable quality of the offense.?”

V. APPLICATION TO INDIVIDUAL OFFENSE GUIDELINES

The Sentencing Commission has made the determination for each
offense that its bare commission is worth a certain number of offense
levels and specific offense characteristics are worth a certain number
of additional levels. This Article does not undertake to second-guess
those determinations. Rather, it accepts the levels set by the Com-
mission and analyzes whether the current levels demonstrate that
the offense guideline should be grouped on an aggregate basis. Ap-
pendix A sets forth the ratio between the most significant non-
aggregable quality of each offense guideline (usually the base offense
level) and the offense guideline’s most significant aggregable en-
hancement.® For offense guidelines with a variety of base offense
levels, a separate ratio is set forth for each base offense level.® Many
offense guidelines possess no aggregable qualities, and thus receive
no ratio. Appendices B and C calculate the same ratio for each indi-
vidual controlled substance and listed chemical.®® The following sec-
tions describe the anomalies—offense guidelines on subsection
3D1.2(d)’s “must group” or “do not group” list with ratios that suggest
inclusion on the relevant list is inappropriate.®’ Should the Commis-
sion find itself dissatisfied with the current ratio for a given offense
guideline, it could alter the base offense level or the magnitude of

86. Moreover, the grouping guidelines already appropriately account for the grouping
of most ongoing behavior. Where the ongoing offense behavior injures the same victim or
societal interest, multiple counts are grouped under subsection 3D1.2(b). Where multiple
counts of ongoing behavior are treated as offense adjustments of each other, those counts
are grouped under subsection 3D1.2(c). Where the ongoing behavior involves offense guide-
lines that are primarily determined based on quantity, multiple counts are grouped under
the first clause of subsection 3D1.2(d). The only remaining ungrouped ongoing behavior
will be that which involves different victims, is not primarily based on quantity, and is not
treated as an offense adjustment of another count. In the unlikely event that the remaining
offense guidelines contain aggregable offense qualities, aggregation would likely distort the
resulting offense level by placing too great or too small an emphasis on the aggregable
quality of at least one of the offense guidelines. Thus, should such ungrouped ongoing of-
fense behavior exist and merit grouping, the grouping should not be done on an aggregate
basis through subsection 3D1.3(b).

87. See supra Part IV.B.1.

88. See infra Appendix A.

89. Not all base offense levels are subject to the same enhancements within the same
offense guideline. See, e.g., U.S.S.G. § 2J1.6 (2012) (splitting the offense guideline for fail-
ure to appear by a defendant between two base offense levels; certain specific offense char-
acteristics can only decrease one of the base offense levels while other specific offense char-
acteristics can only increase the other base offense level).

90. See infra Appendices B, C.

91. U.S.S.G. § 3D1.2(d) (2012).
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specific enhancements to bring the ratio in better alignment with
its intentions.

A. Anomalies Currently Subject to Aggregate Grouping

1. Section 2A38.5 — Failure to Register as a Sex Offender

The guideline for failure to register as a sex offender simply does
not contain any aggregable qualities. Rather, it is likely included on
the “must group” list as an offense guideline covering potentially on-
going offense behavior.” As such, it is a good example of why ongoing
offense behavior is not naturally well-suited to aggregate grouping.
The base offense level is determined based on whether the defendant
failed to register as a Tier I, Tier II, or Tier III sex offender.?® An en-
hancement is available depending on whether the defendant commit-
ted certain other offenses while in failure to register status.” An of-
fense level reduction is available if the defendant corrected the fail-
ure to register or attempted to register but was prevented from regis-
tering by certain uncontrollable circumstances.” Aggregation is not
relevant to inclusion in the various tiers of sex offenders—the tier
designation is determined by the seriousness of the underlying sex
offense without regard to the number of previous sex offenses or any
other quantifiable quality.%

Because the offense guideline lacks any aggregable qualities,
grouping under subsection 3D1.2(d) makes little sense and is impos-
sible in application. For counts grouped pursuant to subsection
3D1.2(d), subsection 3D1.3(b) directs that “the offense level applica-
ble to a Group is the offense level corresponding to the aggregated
quantity.”®” Because the offense guideline for failure to register as a
sex offender lacks any reference to “quantity,”®® multiple counts of
failure to register as a sex offender cannot be grouped through the
method set forth in subsection 3D1.3(b). Thus, section 2A3.5 is a poor
candidate for grouping under subsection 3D1.2(d) and should be re-
moved from the “must group” list.”

92. See id.

93. Id. § 2A3.5(a).

94. Id. § 2A3.5(b)(1).

95. Id. § 2A3.5(b)(2).

96. See 42 U.S.C. § 16911 (2006).

97. U.S.S.G. § 3D1.3(b) (2012).

98. Id. § 2A3.5.

99. Multiple counts of conviction for failure to register as a sex offender would gener-
ally be groupable under subsection 3D1.2(b)—the counts would share a common victim
(society’s interest in monitoring sex offenders) and will likely constitute “part of a common
scheme or plan.” Id. § 3D1.2(b). For example, a defendant could be convicted of failing to
register in both the jurisdiction in which she resides as well as the jurisdiction where the
conviction for the underlying sex offense took place. 42 U.S.C. § 16913(a) (2006). Despite
the offense guideline’s inclusion in Part A of Chapter 2 (“Offenses Against the Person”),



2013] A QUANTITY-DRIVEN SOLUTION 741

2. Section 2K2.1 — Unlawful receipt, possession, or transportation
of firearms or ammunition; prohibited transactions involving fire-
arms or ammunition

Section 2K2.1 encompasses a wide array of firearm offenses. The
guideline sets forth eight possible base offense levels, from six to
twenty-six, depending on a variety of factors such as the type of fire-
arm involved, the criminal history of the defendant, and the statute
of conviction.!” The aggregable quality of the offense guideline is the
number of firearms involved, with a maximum upward adjustment of
ten offense levels for 200 or more firearms.!”! The maximum potential
adjustment for the number of firearms—ten levels—is eclipsed by
seven of the eight possible base offense levels.1%2

Aside from the base offense level, the quantity of firearms in-
volved in the offense is not even the most significant specific offense
characteristic. Fifteen offense levels are added to the base offense
level if the offense involved a portable rocket or missile or a device for
launching portable rockets or missiles.'®® The involvement or lack of
involvement of even one such a rocket, missile, or launching device
has a greater impact on the offense level calculation than the number
of firearms involved in the offense.

The offense level for the section 2K2.1 guideline is not primarily
based on the quantity of firearms involved, but rather on the base
offense level or on whether a particular type of destructive device was
involved in the offense. Therefore, aggregate grouping of counts that
utilize this offense guideline is inappropriate.

3. Section 2L1.1 — Smuggling, transporting, or harboring an un-
lawful alien

The base offense level for smuggling an illegal alien is twelve,
twenty-three, or twenty-five depending on whether the illegal alien
was inadmissible, was previously deported after a conviction for an
aggravated felony, or fell into neither of the above categories.!®* The
aggregable quality of the offense—the number of unlawful aliens

even if the sex offender attacked another victim in one of the jurisdictions while on failure
to register status, the primary victim of the failure to register would be society’s interest in
monitoring sex offenders, not the individual victim of the attack. See U.S.S.G. § 3D1.2 cmt.
n.2 (2012). Thus, the counts would properly be grouped under subsection 3D1.2(b).

100. U.S.S.G. § 2K2.1(a) (2012).

101. Id. § 2K2.1(b)(1).

102. For instance, assuming that no other aggravating factors are present, a defendant
who unlawfully possessed one sawed-off shotgun would receive an offense level of twenty-
six. See id. § 2K2.1(a)(1); 26 U.S.C. § 5845(a)(2) (2006). But if the defendant instead pos-
sessed 200 such weapons, her offense level would be thirty-six. The quantity of firearms is
not the primary driver of the guideline.

103. U.S.S.G. § 2K2.1(b)(3)(A) (2012).

104. Id. § 2L1.1(a).
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smuggled, transported, or harbored—has the potential to add up to a
maximum of nine additional levels.'® Thus, the ratios between the
three base levels and the aggregable quality of the offense—2.78,
2.56, and 1.33, respectively—all weigh in favor of the base offense
level.'% In determining the offense level under section 2L1.1, the
most significant factor is the status of the alien and the bare commis-
sion of the offense. The number of aliens smuggled or harbored, while
important, is not the primary basis for determining the offense lev-
el.1%” Thus, section 2L1.1 offenses should not be grouped on an
aggregate basis.

4. Section 2L2.1 — Trafficking in a document relating to naturali-
zation, citizenship, or legal resident status, or a United States
passport; false statement in respect to the citizenship or immigra-
tion status of another; fraudulent marriage to assist alien evading
immigration law

The ratio tips slightly in favor of the base offense level for traffick-
ing in a document relating to naturalization, citizenship, or legal res-
ident status. The base offense level for these offenses is eleven, but
the aggregable quality of the offense—the number of documents or
passports involved—only can increase the base offense level by a
maximum of nine levels.’® Thus, the ratio between the base offense
level and the aggregable quality of this offense is 1.22.1% Although
the quantity of documents or passports is an important factor in de-
termining the offense level, it does not dominate the offense level cal-
culation.!® Thus, according to its current calibration, section 2L.2.1 is
ill-suited for aggregate grouping.

105. Id. § 2L.1.1(b)(2)(C) (adding nine levels when 100 or more aliens are involved).

106. See infra Appendix A. To arrive at these specific ratios, the base offense levels
(twenty-five, twenty-three, and twelve) were each divided by the maximum potential ag-
gregable enhancement (nine).

107. Other smuggling guidelines involve low base offense levels relative to the ag-
gregable quality of the offense. See, for example, the offense guideline for bulk cash smug-
gling, U.S.S.G. § 2S1.3 (2012), with a ratio of 0.2 and the guideline for general smuggling,
id. § 2T3.1, with a ratio of 0.13. See infra Appendix A. The ratio for the alien smuggling
guideline, however, reflects a different approach to immigration offenses and the unique-
ness of “human cargo.” See U.S. SENTENCING COMM'N, FIFTEEN YEARS OF GUIDELINES SEN-
TENCING: AN ASSESSMENT OF HOW WELL THE FEDERAL CRIMINAL JUSTICE SYSTEM IS
ACHIEVING THE GOALS OF SENTENCING REFORM 61-65 (2004) (recounting immigration poli-
cy decisions by Congress and the Commission that increased the severity of punishment for
smuggling illegal aliens).

108. U.S.S.G. § 2L2.1(a), (b)(2)(C) (2012) (adding nine levels when 100 or more pass-
ports or documents involved).

109. To arrive at this ratio, the base offense level (eleven) is divided by the maximum
potential aggregable enhancement (nine).

110. Unlike trafficking in immigration documents, other trafficking guidelines are
usually appropriate fodder for aggregate grouping. For trafficking comparators, see traf-
ficking in contraband cigarettes or smokeless tobacco, with a ratio of 0.33, id. § 2E4.1(a);
trafficking in material involving the sexual exploitation of a minor for pecuniary gain, with
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5. Section 251.1 — Laundering of monetary instruments; engaging

in monetary transactions in property derived from unlawful activi-

ty, and Section 251.3 — Structuring transactions to evade reporting
requirements; failure to report cash or monetary transactions, fail-

ure to file currency and monetary instrument report; knowingly fil-

ing false reports; bulk cash smuggling, establishing or maintaining
prohibited accounts

Both sections 2S1.1 and 2S1.3 contain base offense levels that lead
to aggregable qualities and those that do not.!' Instead of including
both sections on the “must group” list wholesale, subsection 3D1.2(d)
should reflect that portions of these offense guidelines are not ame-
nable to aggregate grouping.

The money laundering guideline, section 2S1.1, is amenable to
aggregate grouping where either the defendant is not accountable for
the underlying offense from which the laundered funds were derived
or the offense level for the underlying offense cannot be deter-
mined.!'? In such a case, the offense level is determined based largely
on the amount of money laundered, which is an aggregable quality.
Otherwise, where the defendant is accountable for the underlying
offense, and that crime’s offense level can be determined, the base
offense level for the money laundering offense is the underlying
crime’s offense level.!'® The underlying crime’s Guidelines calculation
very well may not be determined through an offense guideline that
contains an aggregable quality. Thus, the current inclusion of all of
section 251.1 on the “must group” list captures offense behavior that
may not be groupable on an aggregate basis. Rather, only the portion
of the money laundering guideline that is always amenable to aggre-
gate grouping (subsection 2S1.1(a)(2)) should appear on the “must
group” list of subsection 3D1.2(d).

a ratio of 0.6 or 0.73 depending on the statute of conviction, id. § 2G2.2(a), (b)(3)(A); traf-
ficking in stolen property, with a ratio of 0.23, id. § 2B1.1; and trafficking in motor vehicles
or parts with altered or obliterated identification numbers, with a ratio of 0.27, id. § 2B6.1.
The current ratio for section 2L2.1, however, is dictated in part by a Congressional di-
rective in the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 that
ordered the Commission to increase the base offense by at least two offense levels and to
increase the upward adjustment based on the number of documents or passports by at
least fifty percent. Pub. L. No. 104-208, § 211, 110 Stat. 3009, 3009-569 to -570 (1996). As a
result, the Commission, by emergency amendment, increased the base offense level from
nine to eleven and increased the upward adjustment corresponding to the number of doc-
uments or passports by fifty percent (from two, four, or six offense levels to three, six, or
nine offense levels). U.S.S.G. app. C amend. 544 (2003). However, even the pre-amendment
ratio weighed against aggregate grouping and reflected a different treatment of immigra-
tion documents than other trafficked items.

111. U.S.S.G. §§ 251.1, 1.3 (2012).

112. Id. § 2S1.1(a)(2).

113. Id. § 251.1(a)(1).
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Similarly, when applying section 251.3, no aggregable qualities
are relevant to the offense level determination when the conviction
arises under 31 U.S.C. § 5318 or § 5318A.'* For convictions under
other statutory provisions, the value of the funds, an aggregable
quality, dominates the offense level calculation.!’ Therefore, the op-
eration of subsection 3D1.2(d) should be split as it pertains to section
251.3: offense levels calculated through the former path (subsection
251.3(a)(1)) should not be amenable to aggregate grouping, and those
calculated through the latter path (subsection 251.3(a)(2)) should be
grouped on an aggregate basis.

6. Offense guidelines calculated through the Drug Quantity Table
of subsection 2D1.1(c)!*

Although the offense level calculations for most controlled sub-
stances on subsection 2D1.1(c)’s Drug Quantity Table are based pri-
marily on quantity, the guidelines for offenses involving the least se-
rious controlled substances are not primarily, or even largely, based
on quantity. For Schedule V substances, such as medicinal substanc-
es containing very small amounts of codeine or opium relative to the
total substance,’'” the drug quantity matters relatively little to the
overall offense level calculation. The base offense level is six if less
than 40,000 units are involved in the offense.’® Only two additional
offense levels are added if more than 40,000 units are involved.!!®
Thus, the ratio between the base offense level and the maximum en-
hancement based on an aggregable quality of the offense is six-to-
two. For Schedule IV substances except flunitrazepam, the ratio be-
tween the base offense level (six) and the maximum quantity-based
enhancement (six additional levels) is one-to-one.'?® For these least
harmful controlled substances, these ratios may be warranted by a
determination that the amount of the distribution matters very little
when balanced against the defendant’s decision to break the law and
distribute a controlled substance of any kind.

These ratios reveal that mandatory aggregate grouping is not ap-
propriate for all controlled substances on the Drug Quantity Table.
One solution would be to remove offense guidelines that utilize the

114. Id. § 251.3(a)(1).

115. Id. § 251.3(a)(2).

116. See, e.g., id. § 2D1.1 (“Unlawful Manufacturing, Importing, Exporting, or Traffick-
ing (Including Possession with Intent to Commit These Offenses); Attempt or Conspiracy”);
id. § 2D1.2 (“Drug Offenses Occurring Near Protected Locations or Involving Underage or
Pregnant Individuals; Attempt or Conspiracy”); id. § 2D1.5 (“Continuing Criminal Enter-
prise; Attempt or Conspiracy”).

117. 21 U.S.C. § 812(b)(5), (c) sched. V (2006).

118. U.S.S.G. § 2D1.1(c)(17) (2012).

119. Id. § 2D1.1(c)(16).

120. See infra Appendix B.
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Drug Quantity Table'?! from the “must group” list of subsection
3D1.2(d). Such a move would fundamentally alter the calculation of
total offense levels in drug cases by also removing these offense
guidelines from the operation of the relevant conduct guideline.'??
Such a huge revision is unlikely given the heavy reliance on quantity
in determining the offense level for most controlled substances that
appear on the Drug Quantity Table. To avoid this side effect, subsec-
tion 3D1.2(d) should be amended to exclude offenses involving the
substances listed in Schedule V and Schedule IV (except flunitraze-
pam) from aggregate grouping. While most drug offenses will remain
within the reach of the relevant conduct guideline, offenses involving
the least serious controlled substances would not.!?3

Furthermore, sections 2D1.1, 2D1.2, and 2D1.5 are each struc-
tured so that the base offense level is not always subject to an en-
hancement based on an aggregable quality. For instance, “if the de-
fendant is convicted under 21 U.S.C. § 841(b)(1)(E) or 21 U.S.C.
§ 960(b)(5), and the offense of conviction established that death or
serious bodily injury resulted from the use of the substance,” the base
offense level is set at twenty-six regardless of the quantity of the con-
trolled substance involved.'?* In that case, aggregate grouping would
be impossible because the offense guideline lacks any aggregable
quality. Therefore, the following base offense levels that do not lead
to any aggregable quality should be excluded from the “must group”
list of subsection 3D1.2(d): subsections 2D1.1(a)(1), (2), (3), (4); sub-
sections 2D1.2(a)(3), (4); and subsection 2D1.5(a)(2).!% Offense guide-

121. See U.S.S.G. §§ 2D1.1, 2D1.2, 2D1.5 (2012). Section 2D1.5 does not directly refer-
ence the Drug Quantity Table, but rather co-opts all of section 2D1.1. Id. § 2D1.5(a)(1).

122. Seeid. § 1B1.3(a)(2).

123. If Schedule V drug offenses were removed from the “must group” list of subsection
3D1.2(d), a defendant convicted of two counts of distributing 25,000 units of a Schedule V
controlled substance would not have those quantities aggregated. Assuming that the two
distributions were part of a common scheme, grouping under subsection 3D1.2(b) would be
appropriate. See id. Thus, the two counts would collapse into each other and the offense
level for the group would be set at the offense level of the most serious single count (here,
an offense level of six, based on a drug quantity of 25,000 units). See id. § 2D1.1(c)(17).
Under the current system of relevant conduct and aggregate grouping, the aggregated drug
quantity of 50,000 units, or two quantities of 25,000 units, would yield an offense level of
eight for the group. See id. § 2D1.1(c)(16). Should the Commission be dissatisfied with that
result, it should consider altering the ratio by lowering the base offense level and placing a
greater emphasis on the amount of the distribution for Schedule V controlled substances.

124. Seeid. § 2D1.1(a)(4).

125. Technically, subsection 2D1.5(a)(1) does not always lead to an offense level calcu-
lation that involves an aggregable quality. Subsection 2D1.5(a)(1) calculates the base of-
fense level through section 2D1.1. As discussed in the text, only one of section 2D1.1’s base
offense levels involves an aggregable quality of the offense. But, because subsection
2D1.5(a)(1) appears to contemplate aggregation of the drug quantity when the base offense
level is determined through section 2D1.1 and the Drug Quantity Table, it remains on the
aggregate grouping list in Appendix D. See infra Appendix D.
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lines calculated through these base offense levels simply lack any
meaningful aggregable qualities and therefore cannot be aggregated.

7. Offense guidelines calculated through the Chemical Quantity
Table of subsection 2D1.11(e)'?*

Similarly, two chemicals on the Chemical Quantity Table of sub-
section 2D1.11(e) carry ratios of three-to-one. Both anthranilic acid
and N-acetylanthranilic acid, with base offense levels of twelve,?"
possess a maximum enhancement of only four offense levels based on
the quantity of the chemical involved.!?® Because the quantity of the-
se chemicals does not dominate the offense level calculation, subsec-
tion 3D1.2(d) should be amended to exclude offenses involving these
chemicals from the “must group” list of subsection 3D1.2(d). Like-
wise, offense guidelines calculated through base offense level
2D1.13(a)(3) lack any potentially aggregable qualities and therefore
should be excluded from the “must group” list.

B. Anomalies Currently Excluded from Aggregate Grouping

The touchstone of many aggregately grouped offenses is the prop-
erty offense table of subsection 2B1.1(b)(1).!2° The property offense
table acts as a sliding scale that adds offense levels based on the dol-
lar amount of the loss, gain, or other pecuniary aspect of the offense.
At the high end of the table, a loss amount exceeding four hundred
million dollars adds thirty offense levels. Therefore, offenses that uti-
lize the property offense table generally have a low offense level rela-
tive to the possible upward adjustment available based on the ag-
gregable quality of the offense.!® However, two offense guidelines

126. See, e.g., U.S.S.G. § 2D1.11 (2012) (“Unlawfully Distributing, Importing, Export-
ing or Possessing a Listed Chemical; Attempt or Conspiracy”); id. § 2D1.13 (“Structuring
Chemical Transactions or Creating a Chemical Mixture to Evade Reporting or Recordkeep-
ing Requirements; Presenting False or Fraudulent Identification to Obtain a Listed Chem-
ical; Attempt or Conspiracy”).

127. Id. § 2D1.11(e)(10).

128. Id. § 2D1.11(e)(8).

129. Id. § 2B1.1(b)(1).

130. Offense guidelines that utilize the property offense table and also appear on the
“must group” list of subsection 3D1.2(d) include: basic property offenses like theft, fraud,
and property damage, id. § 2B1.1; insider trading, id. § 2B1.4(b)(1); destruction of paleonto-
logical resources, id. § 2B1.5(b)(1); bribery in the procurement of a bank loan, id.
§ 2B4.1(b)(1); counterfeiting, id. § 2B5.1(b)(1); copyright or trademark infringement, id.
§ 2B5.3(b)(1); altering or removing vehicle identification numbers, id. § 2B6.1(b)(1); offer-
ing, giving, soliciting, or receiving a bribe, id. § 2C1.1(b)(2); offering, giving, soliciting, or
receiving a gratuity, id. § 2C1.2(b)(2); making, receiving, or failing to report a violation of
the Federal Election Campaign Act, id. § 2C1.8(b)(1); offering, accepting, or soliciting a
bribe or gratuity affecting the operation of an employee welfare or pension plan, id.
§ 2E5.1(b)(2); violation of odometer laws and regulations, id. § 2N3.1(b)(1); wildlife offens-
es, id. § 2Q2.1(b)(3); money laundering, id. § 251.1(a)(2); and structuring transactions to
avoid reporting requirements, id. § 251.3(a)(2). See id. § 3D1.2(d).
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that utilize the property offense table—a form of trespassing!' and

blackmail'®>—are explicitly forbidden from aggregate grouping even
though the prospect of a thirty-offense-level enhancement far out-
weighs the base offense levels of the offenses.’®® As explained below,
certain trespass offenses should be subject to aggregate grouping
while blackmail is appropriately excluded from aggregate grouping
based on its low statutory maximum sentence.

1. Section 2B2.3 — Trespass

Trespass, with a base offense level of four, is not generally subject
to an enhancement based on an aggregable quality of the offense.
However, if the offense involves the invasion of a protected computer,
up to thirty offense levels are added based on the dollar amount of
the loss resulting from the invasion.!®* The ratio between the base
offense level and this maximum aggregable enhancement produces a
miniscule ratio of four-to-thirty, or 0.13. By providing the possibility
of such a large enhancement in only one type of trespass, section
2B2.3 essentially operates as two distinct offense guidelines—one
that applies to invasion of a protected computer and one that applies
to all other types of trespass. In the case of invasion of a protected
computer, the amount of the loss resulting from the invasion drives
the offense level calculation to a massive extent. This one type of
trespass should therefore be subject to mandatory aggregate group-
ing and added to the “must group” list of subsection 3D1.2(d). The
remainder of the offense guideline does not provide any aggregable
quality by which to group other types of trespasses on an aggregate
basis; thus, the entire guideline is not a good candidate for inclusion
on the “must group” list.

2. Section 2B3.3 — Blackmail and similar forms of extortion

On its face, the blackmail and non-violent extortion guideline ap-
pears primed for aggregate grouping. With a base offense level of
nine and the prospect of an additional thirty offense level increase
based on the dollar amount obtained or demanded, its ratio of 0.30
heavily favors the aggregable quality of the offense. However, be-
cause of the relatively low statutory maximum sentences applicable
to offenses leading to application of the guideline, the ratio is deceiv-
ing, and aggregate grouping is, in fact, not appropriate.

181. Id. § 2B2.3(b)(3).
132. Id. § 2B3.3(b)(1).
183. See id. § 3D1.2(d).
184. Id. § 2B2.3(b)(3).
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Section 2B3.3 is operable only for the offenses of blackmail and
extortion without a threat of violence to person or property.'*® For
federal criminal purposes, “blackmail” includes only demanding or
receiving money in exchange for not informing another of a violation
of federal law.1®® This offense carries a maximum term of imprison-
ment of one year.' Extortionate threats to injure reputation are
punishable by up to two years imprisonment.!?® More serious forms of
extortion, subject to lengthier maximum sentences, are sentenced
through other offense guidelines.'® Thus, the maximum custodial
sentence for violation of an offense sentenced through section 2B3.3
1s two years.

Offense level seventeen is the highest offense level corresponding
to a Guidelines range that includes a sentence of twenty-four months
or less.’® Therefore, only eight effective offense levels can be added to
the blackmail guideline’s base offense level of nine before topping out
at the statutory maximum sentence. Any additional offense levels
would not affect the offender’s ultimate Guidelines range because the
Guidelines range cannot extend above the statutory maximum sen-
tence.'*! Because the aggregable quality of the offense can add only
eight effective offense levels to the base offense level of nine, the “ef-
fective ratio” is nine-to-eight (1.125). Based on this effective ratio,
section 2B3.3 is properly excluded from aggregate grouping.

C. Offense Guidelines with Aggregable Qualities Currently Subject to
Aggregate Grouping on a Case-by-Case Basis

Although subsection 3D1.2(d)’s directive that offense guidelines
that fall into neither the “must group” nor the “do not group” lists
conjures up visions of sentencing courts making individualized de-
terminations in huge swaths of cases, out of the sixty-seven offense
guidelines excluded from the “must group” and “do not group” lists,
only four include aggregable qualities of their own: sections 2D1.10,
2G3.2, 2K1.3, and 2M5.2.1*2 Of these four sections, two contain sub-

135. Seeid. § 2B3.3 cmt. n.1.

136. 18 U.S.C. § 873 (2006).

137. Id.

138. Id. § 875(d) (making communications in interstate or foreign commerce); id.
§ 876(d) (mailing threatening communications); id. § 877 (mailing threatening communica-
tions from a foreign country).

139. See U.S.S.G. app. A (2012) (listing other extortionate offenses under 18 U.S.C.
§§ 875-877 that are sentenced through Guidelines sections 2A4.2, 2A6.1, and 2B3.2).

140. Id. ch. 5, pt. A. For an offender in criminal history category I, an offense level of
seventeen yields a Guidelines range of twenty-four to thirty months imprisonment. Id.

141. Seeid. § 5G1.1(c)(1), cmt.

142. Id. §§ 2D1.10, 2G3.2, 2K1.3, 2M5.2. A fifth section, the Tax Table of section 2T4.1,
is primarily driven by an aggregable quality (the amount of the tax loss). However, the Tax
Table is not directly keyed to any offense; rather, it is a tool incorporated by other offense
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sections that should be grouped on an aggregate basis. Certain other
offense guidelines currently subject to case-by-case determination are
always calculated by reference to another guideline that appears on
the “must group” list. These offense guidelines should likewise be
added to the “must group” list. By adding the appropriate offense
guidelines to create a comprehensive “must group” list, the “do not
group” list and reference to “case-by-case determination” could be de-
leted from subsection 3D1.2(d).

1. Case-by-Case Offense Guidelines with Self-Contained
Aggregable Qualities

One variant of the base offense level for “endangering human life
while illegally manufacturing a controlled substance” is determined
through a calculation involving the Drug Quantity Table of subsec-
tion 2D1.1(c).!*® Thus, subject to the limitation that aggregate group-
ing is inappropriate for offenses involving Schedule IV and V con-
trolled substances except flunitrazepam,*** this subsection should be
subject to aggregate grouping just like the other offense guidelines
that are determined through the Drug Quantity Table.!*5

The guideline for broadcasting obscene material or making ob-
scene telephone communications for a commercial purpose, section
2G3.2, is subject to an enhancement based on the volume of com-
merce attributable to the defendant.!%® The maximum potential en-
hancement based on the volume of commerce attributable to the de-
fendant (twenty-four levels) dwarfs the base offense level (twelve).
However, aggregation of the volume of commerce attributable to the
defendant is only sensible if that volume includes only the commerce
attributable to the obscene material underlying the conviction. If the
volume of commerce is expanded to include the defendant’s entire
volume of commerce, then aggregation would multiply the defend-
ant’s total volume of commerce by the number of counts, and the de-
fendant’s volume of commerce for the purposes of the guideline would
unfairly balloon beyond anything based in reality. Based on the
commentary, it appears that the defendant’s relevant volume of
commerce is limited only to the volume of commerce attributable to
the obscene material.!*” This definition of “volume of commerce” com-

guidelines for offenses involving taxation. See, e.g., id. § 2T1.1(a)(1). In that sense, section
2T4.1 is unique within the overall design of Chapter Two.

143. Id. § 2D1.10(a)(1).

144. See discussion of offense guidelines based on the Drug Quantity Table of subsec-
tion 2D1.1(c) supra Part V.A.6.

145. See, e.g., U.S.S.G. § 2D1.1(a)(5) (2012).

146. Id. § 2G3.2(b)(2).

147. See id. § 2G3.2 cmt. background (“The extent to which the obscene material was
distributed is approximated by the volume of commerce attributable to the defendant.”).
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ports with its use elsewhere in the Guidelines.!*® With volume of
commerce restrictively defined, section 2G3.2 should join subsection
3D1.2(d)’s “must group” list.

Section 2K1.3, the offense guideline for the unlawful receipt, pos-
session, or transportation of explosive materials and prohibited
transactions involving explosive materials, carries base offense levels
ranging from twelve to twenty-four.!*® In comparison, the aggregable
quality of the offense—the weight of the explosive material—provides
for a maximum potential enhancement of five offense levels.'® Thus,
in every case, the bare commission of the offense will have more than
twice the impact on the total offense level than the weight of the ex-
plosive material. This guideline is therefore ill-suited for
aggregate grouping.

Lastly, the offense level for the exportation of arms without a
proper license is based to some degree on the number of arms in cas-
es of exportation of non-fully automatic small arms or ammunition.!!
However, the enhancement based on that aggregable quality (twelve)
is eclipsed by the base offense level (fourteen).!® Thus, the ratio dis-
closes that this offense guideline should not be subject to
aggregate grouping.

2. Case-by-Case Offense Guidelines with Offense Levels Calculated
by Reference to Other Offense Guidelines

The base offense levels for numerous offense guidelines are de-
termined through calculation of the offense level of the “underlying”
offense.’®® Often, the underlying offense could be anything, as with
the offense guideline for aiding and abetting or accessory after the
fact.’® Inclusion on the “must group” list is not appropriate when the
offense guideline is written so that it could be determined through
another offense guideline that may or may not be amenable to aggre-
gate grouping. However, the aggregate grouping guideline should be
written so that multiple counts of conviction are aggregately grouped

148. See id. § 2R1.1(b)(2) (explaining that, for antitrust offenses, “the volume of com-
merce attributable to an individual participant in a conspiracy is the volume of commerce
done by him or his principal in goods or services that were affected by the violation” and
that “[w]hen multiple counts or conspiracies are involved, the volume of commerce should
be treated cumulatively to determine a single, combined offense level”).

149. Id. § 2K1.3(a).

150. Id. § 2K1.3(b)(1).

151. Seeid. § 2M5.2(a)(2).

152. Id. § 2M5.2(a). The enhancement applies to offenses involving more than two non-
fully automatic small arms or more than 500 rounds of ammunition for non-fully automatic
small arms.

153. See infra Appendix A.

154. See U.S.S.G. §§ 2X2.1, 2X3.1 (2012).
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when they are determined through another offense guideline on the
“must group” list.!®

Four offense guidelines currently subject to “case-by-case” deter-
mination are written so that the guideline calculation will always be
made through an underlying offense guideline that is on the “must
group” list: section 2D1.8'%% (determined through section 2D1.1),7
subsection 2H3.3(a)(2)'*® (determined through section 2B1.1), subsec-
tion 2K1.4(a)(4)'° (determined through section 2B1.1), and subsec-
tion 2Q1.6(a)(2)'%° (also determined through section 2B1.1). Because
the base offense levels of these guidelines are determined through
aggregately groupable offense guidelines, these guidelines should al-
so be added to the “must group” list of subsection 3D1.2(d).

VI. CONCLUSION

This Article’s goal is to help shape a version of subsection 3D1.2(d)
that is more transparent, more internally consistent, and easier to
apply than the current iteration. The revisions suggested in this Ar-
ticle are reflected in the proposed revised aggregate grouping guide-
line set forth in Appendix D.'®! First, this proposed guideline appro-
priately captures only the offense guidelines with offense level calcu-
lations primarily driven by an aggregable quality of the offense. Se-
cond, by doing away with the “do not group” and “case-by-case” cate-
gories and keeping only a comprehensive “must group” list, the struc-
ture of the proposed aggregate grouping guideline is streamlined and
its application more transparent. And, lastly, by directing that mul-
tiple counts first be grouped under subsections 3D1.2(a) through (c),
the proposed guideline provides clear guidance on the proper order-
ing of the various grouping guidelines. Hopefully this system, or

155. See infra Appendix D.

156. This section covers “Renting or Managing a Drug Establishment.” U.S.S.G.
§ 2D1.8 (2012).

157. Like subsection 2D1.5(a)(1), which is also calculated through section 2D1.1, sec-
tion 2D1.8 technically does not always lead to an offense level calculation that involves an
aggregable quality of the offense. But, for the same reasons, it is included in the aggregate
grouping list in Appendix D. See supra note 125.

158. This subsection covers “theft or destruction of mail.” U.S.S.G. § 2H3.3(a)(2) (2012).

159. This subsection covers arson that does not create a substantial risk of serious
bodily injury or endanger a structure, dwelling, or mass transportation vehicle. Id.
§ 2K1.4(a). Therefore, this type of arson is quite similar to property damage offenses direct-
ly covered by section 2B1.1. The offense level calculation for more serious forms of arson do
not take the monetary loss into account and therefore are not aggregately groupable. See
id.

160. This subsection covers placing a hazardous device on federal land with the intent
to obstruct the harvesting of timber with resulting property destruction. Id. § 2Q1.6(a)(2).

161. See infra Appendix D. Ideally, subsection 3D1.2(d) would be severed from the rest
of section 3D1.2 and placed into its own guideline. See supra Part III. For lack of an avail-
able adjacent section number, the proposed guideline in Appendix D is numbered section
3D1.X.
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some variant of the ratio system, will be useful to the Sentencing
Commission in amending the grouping rules. If not, hopefully it will
aid sentencing judges in varying from them.
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APPENDIX A:
RATIO CALCULATIONS FOR SPECIFIC OFFENSE GUIDELINES

Most Most
Base significant significant
Section Offense offense aggregable other Ratio®
level (1) | enhancement | enhancement
(2)1% (3)1%
Part A: Offenses against the person
2A1.1 First degree mur- 43 None None n/a
der
2A1.2 Second degree 38 None None n/a
murder
2A1.3 Voluntary man- 29 None None n/a
slaughter
12 None None n/a
2A1.4 Involuntary man- 18 None None n/a
slaughter
22 None None n/a
Conspiracy or solic-
2A1.5 itation to commit 33 None 4 n/a
murder
Assault with intent 33 None 4 n/a
2A2.1 to commit murder;
attempted murder 27 None 4 n/a
2A2.2 Aggravated assault 14 None 7 n/a
. None 4 n/a
2A2.3 Minor assault
None 4 n/a
2A2.4  Obstructing or 10 None 3 n/a
impeding officers
Criminal sexual 38 None 4 n/a
9A3 1 abuse;.atte.mpt to
commit criminal 30 None 4 n/a
sexual abuse
Criminal sexual
abuse of a minor
under the age of
2A3.2 sixteen years (stat- 18 None 4 n/a
utory rape) or at-
tempt to commit
such acts

162. Where a footnote is used to shed more light on the value of the most significant ag-
gregable enhancement, the footnote is not repeated within an offense guideline, even if the of-
fense guideline is split into numerous base offense levels and the footnote would be applicable to
the most significant aggregable enhancements for multiple offense levels.

163. This column assumes application of the most significant aggregable enhancement at its
maximum level. The “most significant other enhancement” may also be an aggregable enhance-
ment, as in the case of section 2B1.1. Where a footnote is used to shed more light on the value of
the most significant other enhancement, the footnote is not repeated within an offense guideline
even if the offense guideline is split into numerous base offense levels and the footnote would be
applicable to the most significant other enhancement for multiple base offense levels.

164. The ratio of the greater of column (1) and column (3) to column (2).
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement
(2 (€))
Criminal sexual
2A3.3 abuse of a ward or 14 None 2 n/a
attempt to commit
such acts
Abusive sexual 20 None 4 n/a
2A3.4 contact or atten'lpt 16 None 6165 n/a
to commit abusive
sexual contact 12 None 10 n/a
16 None 8 n/a
9A35 Failure to register 14 None 3 o/
as a sex offender
12 None 8 n/a
Aggravated offens-
9A3. | esrelatingtoregis- | 166 n/a n/a n/a
tration as a sex
offender
Kidnapping, abduc-
2A4.1 tion, unlawful re- 32 9167 6 16
straint
Demanding or re-
2A4.2 ceiving ransom 23 None None n/a
money
Aircraft piracy or
2A5.1 attempted aircraft 38 None 5 n/a
piracy
Interference with 30 None 5 n/a
flight crew or flight 18 None 168 n/a
attendant; interfer-
ence with dispatch, 9 None None n/a
2A5.2 n?\ngatlon, (.)ptera- Analo- Soo
ion, or mainte- gous applicable
nance of mass assault None None assault of-
transp}?.rtlatlon guide- fense guide-
vehicle linel69 line
Committing certain Un.d erly- See
2A5.3 crimes aboard air- 10r}g None None underlying
craft 170 offense
fense

165. The enhancement based on the age of the victim raises the offense level to at least level
twenty-two. U.S.S.G. § 2A3.4(b)(1) (2012).

166. The guideline sentence is determined by reference to statutory provisions. Id. § 2A3.6.

167. The length of time the victim was held captive. Id. § 2A4.1(b)(4).

168. Discharge of a firearm raises the offense level to at least level twenty-four. Id.
§ 2A5.2(b)(1).

169. If an assault occurred during the course of the offense, the offense level from the most
analogous assault guideline (sections 2A2.1-2A2.4) becomes the base offense level if it results in
the greatest applicable base offense level. Id. § 2A5.2(a)(3).

170. The base offense level is determined by reference to the offense level applicable to the
underlying offense. Id. § 2A5.3(a).
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement
(2 (€))
Threatening or 12 9171 6 6
9A6.1 hgras.51ng commu-
nications; hoaxes; 6 9172 6 3
false liens
IA6.2 Stalking or domes- 18 None!7 4 n/a

tic violence

Part B: Basic economic offenses

Larceny, embez- 7 30174 gl75 0.93

zlement, and other
forms of theft; of-
fenses involving
stolen property;
property damage or
destruction; fraud
2B1.1 and deceit; forgery;
offenses involving
altered or counter-
feit instruments
other than counter-
feit bearer obliga-
tions of the United
States

2B1.4 Insider trading 8 30176 None 0.27

171. Number of threats or false liens or encumbrances. Id. § 2A6.1(b)(2). Although the four-
level enhancement for an offense that resulted in “a substantial expenditure of funds to clean up,
decontaminate, or otherwise respond to the offense” is arguably aggregable, id. § 2A6.1(b)(4)(B),
it is not categorized as such for purposes of this table because it does not set forth the sort of
clearly-defined incremental punishment that is usually associated with quantity-driven en-
hancements.

172. Although improbable, it is possible to conceive of a telephone call that involved two or
more threats yet did not threaten injury to a person or property. See id. § 2A6.1(a)(2), (b)(2).

173. Although the number of aggravating factors present is arguably an aggregable quality
of the offense, it is not treated as such for purposes of this table because the aggregability of the
number of aggravating factors is more a byproduct of the way the guideline was drafted rather
than a true consideration of quantity or amount. See id. § 2A6.2(b)(1).

174. Amount of the loss. Id. § 2B1.1(b)(1). If the defendant was “convicted of a Federal health
care offense involving a Government health care program,” the amount of the loss can increase
the offense level by up to an additional four levels. Id. § 2B1.1(b)(8).

175. Number of victims (also an aggregable quality of the offense), id. § 2B1.1(b)(2), or “sub-
stantial disruption of critical infrastructure” by a defendant convicted of an offense under 18
U.S.C. § 1030, id. § 2B1.1(b)(17)(A)(iii).

176. “[G]ain resulting from the offense.” Id. § 2B1.4(b)(1).
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement enhancement
(2 (€))
Theft of, damage to,
or destruction of]
cultural heritage
resources or pale-
ontological re-
sources; unlawful
2B1.5 sale, purchase, 8 30177 2 0.27
exchange, transpor-
tation, or receipt of
cultural heritage
resources or pale-
ontological re-
sources
9B1.6 Aggravated identity /alT® ola n/a n/a
theft
Burglary of a resi- 17 gl79 2 2.13
9B2.1 dence or a structu.re
other than a resi- 12 8 9 1.5
dence
None!8° 2 n/a
2B2.3 Trespass 4
30181 2 0.13
2B3.1 Robbery 20 7182 7183 2.86
Extortion by force
2B3.2 or threat of injury 18 7184 7185 2.57
or serious damage
Blackmail and sim-
2B3.3 ilar forms of extor- 9 30186 None 0.3187
tion
Bribery in pro-
9B41 curement of bank 3 30188 4 0.97
loan and other
commercial bribery
177. “[V]alue of the cultural heritage resource or paleontological resource.” Id. § 2B1.5(b)(1).
178. The guideline sentence is determined by statutory provisions. Id. § 2B1.6(a).
179. Amount of the loss. Id. § 2B2.1(b)(2).
180. No aggregable quality is available where the trespass did not involve the invasion of a

protected computer. Id. § 2B2.3.

181. Amount of the loss where the offense “involved invasion of a protected computer.” Id.
§ 2B2.3(b)(3).

182. Amount of the loss. Id. § 2B3.1(b)(7).

183. Discharge of a firearm. Id. § 2B3.1(b)(2)(A).

184. Amount of the loss. Id. § 2B3.2(b)(2).

185. Discharge of a firearm. Id. § 2B3.2(b)(3)(A)@).

186. Amount obtained or demanded. Id. § 2B3.3(b)(1).

187. However, based on the low statutory maximum sentences available for offenses to which
section 2B3.3 is applicable, the effective ratio is 1.125. See supra Part V.B.2.

188. “[V]alue of the bribe or the improper benefit to be conferred.” U.S.S.G. § 2B4.1(b)(1)

(2012).
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement
(2 (€))

Offenses involving
counterfeit bearer 189
2B5.1 obligations of the 9 30 2 0.3

United States

Criminal infringe-
2B5.3 ment of copyright 8 30190 2 0.27
or trademark

Altering or remov-
ing motor vehicle
identification num-
bers, or trafficking
in motor vehicles or
parts with altered
or obliterated iden-
tification numbers

2B6.1 8 30191 2 0.27

Part C: Offenses involving public officials and violations of federal election
campaign laws

Offering, giving, 14 30192 4 0.47

soliciting, or receiv-
ing a bribe; extor-
tion under color of
official right; fraud
involving the dep-
rivation of the in-
tangible right to 12 30 4 0.4
honest services of
public officials;
conspiracy to de-
fraud by interfer-
ence with govern-
mental functions

2C1.1

Offering, giving, 11 30193 4 0.37

2C1.2 soliciting, or receiv-
ing a gratuity 9 30 4 0.3

Conflict of interest;
payment or receipt
of unauthorized
compensation

2C1.3 6 None 4 n/a

Payments to obtain

public office 8 None None n/a

2C1.5

189. “[FJace value of the counterfeit items.” Id. § 2B5.1(b)(1).

190. Amount of the infringement. Id. § 2B5.3(b)(1).

191. “[R]etail value of the motor vehicles or parts.” Id. § 2B6.1(b)(1).

192. “[V]alue of the payment, the benefit received or to be received in return for the payment,
the value of anything obtained or to be obtained by a public official or others acting with a public
official, or the loss to the government from the offense.” Id. § 2C1.1(b)(2).

193. Value of the gratuity. Id. § 2C1.2(b)(2).
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement
(2 (€))
Making, receiving,
or failing to report
a contribution,
donation, or ex-
penditure in viola-
tion of the Federal
Election Campaign
CL.8 Act; fraudulently 8 30194 4 0.27
misrepresenting
campaign authori-
ty; soliciting or
receiving a dona-
tion in connection
with an election
while on certain
federal property
Part D: Offenses involving drugs and narco-terrorism
Unlawful manufac- 43 None gl9 n/a
turing, importing,
exporting, or traf- 38 None 6 n/a
ficking (including 30 None 6 n/a
2D1.1 possession with
intent to commit 26 None 6 n/a
these offenses); .
attempt or conspir- | DQT! See A%pendlx 6 See.
acy Appendix B
Drug offenses oc- 2+ See Appendix None See
curring near pro- DQT197 B Appendix B
tected locations or 1+ See Appendix N See
2D1.2 involving underage DQT® B one Appendix B
or pregnant indi-
viduals; attempt or 26 None None n/a
conspiracy 13 None None n/a
Con;mulng C?m?l- 2D lléglg * None None See 2D1.1
D15 na enterpnse,. 4
attempt or conspir-
acy 38 None None n/a
194. “[V]alue of the illegal transactions.” Id. § 2C1.8(b)(1).

195. Creating “a substantial risk of harm to the life of a minor or an incompetent” in an of-
fense involving “the manufacture of amphetamine or methamphetamine.” Id. § 2D1.1(b)(13)(D).

196. The base offense level is determined through the Drug Quantity Table of subsection
2D1.1(c). Id. § 2D1.1(c). See infra Appendix B for the ratios applicable to specific controlled sub-

stances.

197. U.S.S.G. § 2D1.2(a)(1) (2012).

198.

Id. § 2D1.2(2)(2).

199. The base offense level is determined by adding four to the offense level from section
2D1.1 applicable to the underlying controlled substance offense. Id. § 2D1.5(a)(1).
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement enhancement
(2 (€))
Use of communi-
cation facility in Underly- See under-
2D1.6 committing drug ing of- None None lying of-
offense; attempt or fense200 fense
conspiracy
Unlawful sale or
transportation of
2D1.7 drug parapherna- 12 None None n/a
lia; attempt or
conspiracy
Rentin(fi; or manig- 2D1.12%! None None See 2D1.1
9D1.8 1'ng a drug estab- B
lishment; attempt 22;0; None None See 2D1.1

or conspiracy

Placing or main-
taining dangerous
devices on federal
property to protect
2D1.9 the unlawful pro- 23 None None n/a

duction of con-
trolled substances;
attempt or con-
spiracy

Endangering hu- 3+
man life while DQT203 See Appendix B G204 See Ap-

illegally manufac- pendix B

2D1.10 turing a controlled

substance; at- 20

tempt or conspira-
cy

None 1020% n/a

200. The base offense level is “the offense level applicable to the underlying offense.” Id.
§ 2D1.6(a).

201. The base offense level is “[t]he offense level from §2D1.1 applicable to the underlying
controlled substance offense.” Id. § 2D1.8(a)(1).

202. “If the defendant had no participation in the underlying controlled substance offense,”
the base offense level is the offense level applicable to the underlying controlled substance of-
fense minus four. Id. § 2D1.8(a)(2).

203. The base offense level is determined through the Drug Quantity Table of subsection
2D1.1(c). Id. § 2D1.10(a)(1). See infra Appendix B for the ratios applicable to specific controlled
substances.

204. If the offense “involved the manufacture of amphetamine or methamphetamine” and
“created a substantial risk of harm to the life of a minor or incompetent.” U.S.S.G.
§ 2D1.10(b)(1)(B) (2012).

205. If the offense “involved the manufacture of amphetamine or methamphetamine” and
“created a substantial risk of harm to the life of a minor or incompetent,” the offense level is
raised to a minimum of thirty. Id. § 2D1.10(b)(1)(B).
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Base

Most
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Offense

Unlawfully dis-
tributing, import-

offense
level (1)

significant
aggregable
enhancement

(2)

Most
significant
other
enhancement

(3)

Ratio

oD1.11 ng, exportmg or
possessing a listed

chemical; attempt
or conspiracy

Unlawful posses-

CQTZOG

See
Appendix C

See
Appendix

sion, manufacture,
distribution,
transportation,
exportation, or
2D1.12 importation of
prohibited flask,

12

None

n/a

equipment, chemi-

cal, product or

material; attempt
or conspiracy

None

n/a

206. The base offense level is determined through the tables of listed chemicals (Chemical
Quantity Table) of subsections 2D1.11(d), (e). Id. § 2D1.11(a). See infra Appendix C for the ratios
applicable to specific listed chemicals.



2013] A QUANTITY-DRIVEN SOLUTION 761

Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement
2 @)
Structuring Acheml- 2D1.11 None None See 2D1.11
cal transactions or 207
creating a chemical | 97,171 _
mixture to evade 3208 None None See 2D1.11
reporting or
recordkeeping re-
2D1.13 quirements; pre-
senting false or
frau.dulent ideI.ltiﬁ- 6 None None n/a
cation to obtain a
listed chemical;
attempt or conspir-
acy
2D1.14 Narco-terrorism 9D1.129%9 None 6 See 2D1.1
Unlawful posses- 8 None None n/a
2D2.1 sion; attempt or 6 None None n/a
conspiracy 4 None None n/a
Acquiring a con-
trolled substance
by forgery, fraud,
2D2.2 > 8 None None n/a
deception, or sub-
terfuge; attempt or
conspiracy
Operating or direct- 26 None None n/a
ing the operation of
2D2.3 a common carrier 21 None None n/a
under the influence 13 None None wa
of alcohol or drugs
Regulatory offenses
involving registra-
tion numbers; un-
lawful advertising
2D3.1 . 6 None None n/a
relating to sched-
uled substances;
attempt or conspir-
acy
Regulatory offenses
involving controlled
2D3.2 substances or listed 4 None None n/a
chemicals; attempt
or conspiracy

207. The base offense level is determined by the offense level from section 2D1.11 “if the
defendant knew or believed that the chemical was to be used to manufacture a controlled sub-
stance unlawfully.” U.S.S.G. § 2D1.13(a)(1) (2012).

208. The base offense level is determined by subtracting three from the offense level from
section 2D1.11 “if the defendant had reason to believe that the chemical was to be used to manu-
facture a controlled substance unlawfully.” Id. § 2D1.13(a)(2).

209. Note that certain portions of section 2D1.1, which could otherwise decrease the offense
level, do not apply. Id. § 2D1.14(a).
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement enhancement
(2) 3)
Part E: Offenses involving criminal enterprises and racketeering
Unlawful conduct 19 None None n/a
relating to racket- Underly-
2E1.1 eer influenced and ing See )
corrupt organiza- of- None None underlying
tions fense?10 offense
Interstate or for- 6 None None n/a
eign travel or Underly-
2E1.2 transportation in ing See )
aid of a racketeer- of- None None underlying
ing enterprise fonse2!! offense
12 None None n/a
Violent crimes in Underly-
2E1.3 aid of racketeering ing See )
activity of- None None underlying
219 offense
fense
Use of interstate 32 None None n/a
9F1.4 commerce fa(?ili.ties Underly- See
in the commission mg None None underlying
of murder-for-hire Of'213 offense
fense
Making or financ-
ing an extortionate
9F9.1 extengion of credit; 20 None 214 w/a
collecting an exten-
sion of credit by
extortionate means
Gambling offenses; 12 None None n/a
2E3.1 animal fighting 10 None None n/a
offenses 6 None None n/a

210. If it is greater than nineteen, “the offense level applicable to the underlying racketeer-
ing activity” is the base offense level. Id. § 2E1.1(a)(2).

211. If it is greater than six, “the offense level applicable to the underlying crime of violence
or other unlawful activity in respect to which the travel or transport was undertaken” is the base
offense level. Id. § 2E1.2(a)(2).

212. If it is greater than twelve, “the offense level applicable to the underlying crime or rack-
eteering activity” is the base offense level. Id. § 2E1.3(a)(2).

213. If it is greater than thirty-two, “the offense level applicable to the underlying unlawful
conduct” is the base offense level. Id. § 2E1.4(a)(2).

214. Victim sustained permanent or life-threatening bodily injury. Id. § 2E2.1(b)(2)(C).
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Most Most

Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement

(2) 3)

Unlawful conduct
relating to contra-
band cigarettes and
smokeless tobacco

2E4.1 9 97215 None 0.33

Offering, accepting, 10 30216 2 0.33

or soliciting a bribe
or gratuity affect-
ing the operation of
an employee wel-
fare or pension
2E5.1 benefit plan; pro-
hibited payments 6 30 2 0.2
or lending of money
by employer or
agent or employees,
representatives, or
labor organizations

False statements 6 None None n/a

and concealment of
facts in relation to
documents required
by the Employee
Retirement Income
Security Act; fail- Underly-
ure to maintain ing of-
2E5.3 and falsification of fonse See
records required by 2B1.1, None None underlying
the Labor Man- 2E5.1, or offense
agement Reporting 2J1‘2)217
and Disclosure Act;
destruction and
failure to maintain
corporate audit
records

215. The offense level is the greater of nine or the offense level from the Tax Table, section
2T4.1, which scales up to a maximum offense level of thirty-six. Id. § 2E4.1(a). This system cre-
ates an effective base offense level of nine and a potential aggregable enhancement of up to level
twenty-seven.

216. “[V]alue of the prohibited payment or the value of the improper benefit to the payer.” Id.
§ 2E5.1(b)(2).

217. “If the offense was committed to facilitate or conceal (A) an offense involving a theft, a
fraud, or an embezzlement; (B) an offense involving a bribe or a gratuity; or (C) an obstruction of
justice offense,” the base offense level is determined through section 2B1.1, 2E5.1, or 2J1.2, as
long as the resulting base offense level is greater than six. Id. § 2E5.3(a)(2).
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Section

Offense

Base
offense
level (1)

Most
significant
aggregable

enhancement

(2)

Most
significant
other
enhancement

(3)

Ratio

Part G: Offenses involving commercial sex acts, sexual exploitation of
minors, and obscenity

2G1.1

Promoting a com-
mercial sex act or
prohibited sexual
conduct with an
individual other
than a minor

34

None

None

n/a

14

None

n/a

2G1.3

Promoting a com-
mercial sex act or
prohibited sexual
conduct with a
minor; transporta-
tion of minors to
engage in a com-
mercial sex act or
prohibited sexual
conduct; travel to
engage in commer-
cial sex act or pro-
hibited sexual con-
duct with a minor;
sex trafficking of
children; use of
interstate facilities
to transport infor-
mation about a
minor

34

None

n/a

30

None

n/a

28

None

n/a

24

None

n/a

2G2.1

Sexually exploiting
a minor by produc-
tion of sexually
explicit visual or
printed material;
custodian permit-
ting minor to en-
gage in sexually
explicit conduct;
advertisement for
minors to engage in
production

32

None

n/a




2013] A QUANTITY-DRIVEN SOLUTION 765

Most Most

Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement

(2) (3)

Trafficking in ma- 18 30218 5219 0.6

terial involving the
sexual exploitation
of a minor; receiv-
ing, transporting,
shipping, soliciting,
or advertising ma-
terial involving the
sexual exploitation
2G2.2 of a minor; pos-
sessing material
involving the sexu-
al exploitation of a
minor with intent
to traffic; pos-
sessing material
involving the sexu-
al exploitation of a
minor

22 30 5 0.73

Selling or buying
children for use in
2G2.3 . 38 None None n/a
the production of

pornography

Recordkeeping
offenses involving
the production of

sexually explicit
materials; failure to
provide required
marks in commer-
cial electronic email

2G2.5 6 None None n/a

Child exploitation

. 35 None 4 n/a
enterprises

2G2.6

218. Retail value of the material if the offense involved “[d]istribution for pecuniary gain.” Id.
§ 2G2.2(b)(3)(A). Although this enhancement technically does not apply at all if no pecuniary
gain transpired, multiple convictions may still be aggregately grouped even in the absence of
pecuniary gain by adding together the gain amount (or lack thereof). Even though the amount
may be zero, it remains an aggregable amount.

219. Although seven levels can be added if the offense involved distribution to a minor with
the intent to persuade the minor “to engage in prohibited sexual conduct,” id. § 2G2.2(b)(3)(E),
that subsection does not apply if a greater adjustment is made based on the retail value of the
material. Id. § 2G2.2(b)(3)(A).
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement
(2) 3)

Importing, mailing,
or transporting
obscene matter;

2G3.1 transferring ob- 10 30220 4221 0.33

scene matter to a

minor; misleading
domain names

Obscene telephone
communications for
2G3.2 a commercial pur- 12 94222 4 0.5
pose; broadcasting
obscene material

Part H: Offenses involving individual rights

Un.derly- See
1r}g None 6 underlying
0 993 offense
9H11 Offenses involving fense
’ individual rights 12 None 6 n/a
10 None 6 n/a
6 None 6 n/a
. 18 None None n/a
Obstructing an
2H2.1 election or registra- 12 None None n/a
G
ron 6 None None n/a
Interception of 9 None 10 n/a
communications;
9H3.1 gavesdroppmg;
disclosure of cer- 6 None 3 n/a

tain private or pro-
tected information

220. Retail value of the material if the offense involved distribution for pecuniary gain. Id.
§ 2G3.1(b)(1)(A). Although this enhancement technically does not apply at all if no pecuniary
gain transpired, multiple convictions may still be aggregately grouped even in the absence of
pecuniary gain by adding together the gain amount (or lack thereof). Even though the amount
may be zero, it remains an aggregable amount.

221. Although seven levels can be added if the offense involved distribution to a minor with
the intent to persuade the minor “to engage in prohibited sexual conduct,” id. § 2G3.1(b)(1)(E),
that subsection does not apply if a greater adjustment is made based on the retail value of the
material. Id. § 2G3.1(b)(1).

222. Using the volume of commerce attributable to the defendant, the offense level is adjust-
ed upward to the offense level from the table in section 2B1.1 plus six. Id. § 2G3.2(b)(2). The
highest such possible offense level would be thirty-six, a twenty-four level adjustment from a
base offense level of twelve. See discussion of restrictively defining “volume of commerce at-
tributable to the defendant,” supra Part V.C.1.

223. The base offense level is the greatest offense level applicable to an underlying offense.
U.S.S.G. § 2H1.1(a)(1) (2012).
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement
(2) 3)
Manufacturing,
distributing, adver-
2H3.2 tising, or pos- 6 None 3 n/a
sessing an eaves-
dropping device
9H3.3 Obstructing corre- 6 None None n/a
. spondence 2B1.1%224 None None See 2B1.1
Peonage, involun- 29 3225 4 7.33
9H4 1 tary servitude,
slave trade, and 18 3 4 6
child soldiers
Willful violations of
the Migrant and
2H4.2 Seasonal Agricul- 6 None 4 n/a
tural Worker Pro-
tection Act

Part J: Offenses involving the administration of justice

2J1.1 Contempt 2X5.1226 None None See 2X5.1

Obstruction of jus-

2J1.2 . 14 None??7 12 n/a
tice

Perjury or suborna-
2J1.3 tion of perjury; 14 None 8 n/a
bribery of witness

2J1.4 Impersonation 6 None 6 n/a
9J15 Failure to appear 6 None 3 n/a
’ by material witness 4 None 3 n/a
9116 Failure to appear 11 None None n/a
’ by defendant 6 None 9228 n/a
2J1.9 Payment to witness 6 None 4 n/a

224. “[I]f the conduct was theft or destruction of mail, apply §2B1.1” to determine the base
offense level. Id. § 2H3.3(a)(2).

225. The length of time the victim was held in a condition of peonage or involuntary servi-
tude. Id. § 2H4.1(b)(3).

226. The offense level for section 2J1.1 is calculated using section 2X5.1. See id. § 2J1.1.

227. Although the two-level enhancement for an offense that “involved the destruction, alter-
ation, or fabrication of a substantial number of records, documents, or tangible objects” is argua-
bly aggregable, see id. § 2J1.2(b)(3), it is not categorized as such for purposes of this table be-
cause it does not set forth the sort of clearly-defined incremental punishment that is usually
associated with quantity-driven enhancements.

228. The enhancement is based on the potential term of imprisonment of the underlying
offense for which the defendant failed to appear. Id. § 2J1.6(b)(2). Although technically aggrega-
ble, the enhancement appears to use the length of the punishment as a proxy for the seriousness
of the underlying offense. Thus, aggregation is not appropriate because it does not capture the
true seriousness of the underlying offenses. See, e.g., id. § 2J1.6(b)(2)(C) (stating the felony re-
quirement).
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement
(2) (3)
Part K: Offenses involving public safety
Failure to report
theft of explosive
2K1.1 materials; improper 6 None None n/a
storage of explosive
materials
Unlawful receipt, 24 5229 4 4.8
possession, or 20 5 4 4
transportation of
2K1.3 explosive materials; 18 5 4 3.6
pro.hlblt.ed trapsac- 16 5 1 39
tions involving
explosive materials 12 5 4 2.4
24 None 2 n/a
Arson; property 20 None 2 n/a
2K1.4 damage by use of 16 None 9 n/a
explosives
2+
9B1.1230 None 2 See 2B1.1
Possessing danger-
ous weapons or
2K1.5 materials while 9 None 15 n/a
boarding or aboard
an aircraft
Licensee record-
2K1.6 .keepn.lg v1olatlop s 6 None None n/a
involving explosive
materials

229. Weight of explosive materials. Id. § 2K1.3(b)(1).

230. If the offense did not create a substantial risk of death or bodily injury to a non-
participant in the offense, involve the destruction or attempted destruction of a structure or mass
transportation vehicle, endanger a structure or mass transportation vehicle, or involve tamper-
ing with aids to maritime navigation, the base offense level is the offense level from section
2B1.1 plus two. Id. § 2K1.4(a). Section 2B1.1 may also be used to calculate the base offense level
if the resulting offense level plus two is greater than any other applicable base offense level in
subsection 2K1.4(a). Id.
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement enhancement
(2) 3)
26 3231 15232 8.67
Unlawful receipt, 24 5 15 4.8
possession, or 29 7 15 3.14
transportation of
firearms or ammu- 20 9 15 2.22
2K2.1 . o
nition; prohibited 18 10 15 1.8
transactions involv-
ing firearms or 14 10 15 1.5
ammunition 19 10 15 15
6 10 15 1.5
Use of firearm,
armor-piercing
2K2.4 ammunition, or n/a?3® n/a n/a n/a

explosive during or
in relation to cer-
tain crimes

Possession of fire-
arm or dangerous
weapon in federal
2K2.5 facility; possession 6 None 2 n/a
or discharge of
firearm in school
zone

Possessing, pur-
chasing, or owning

2K2.6 body armor by vio- 10 None 4 n/a
lent felons
2X1.1%2%4 None None See 2X1.1
Analo-
Feloniously maili gous See
2K3.2 comousy maling | "~ . id applicable
injurious articles omicide None None homicide
offense
. offense
guide- LS
line2 guideline

231. Number of firearms. Id. § 2K2.1(b)(1). The enhancement based on the number of fire-
arms cannot elevate the offense level beyond twenty-nine. Id. § 2K2.1(b).

232. If the offense involved a rocket, missile, or a device for use in launching the same. Id.
§ 2K2.1(b)(3).

233. The guideline sentence is determined by statute or by the career offender guideline. Id.
§ 2K2.4.

234. “If the offense was committed with intent (A) to kill or injure any person, or (B) to injure
the mails or other property,” the base offense level is determined through section 2X1.1 in re-
spect to the intended offense. Id. § 2K3.2(a)(1).

235. If death resulted from the offense, the base offense level is determined through the most
analogous homicide offense guideline. Id. § 2K3.2(a)(2).
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Section

Offense

Base
offense
level (1)

Most
significant
aggregable

enhancement

(2)

Most
significant
other
enhancement

(3)

Ratio

Part L: Offenses involving immigra

tion, naturalization, and passports

2L1.1

Smuggling, trans-
porting, or harbor-
ing an unlawful
alien

25

92 36

10237

2.78

23

9

10

2.56

12

9

10

1.33

2L1.2

Unlawfully enter-
ing or remaining in
the United States

None

16

n/a

2L.2.1

Trafficking in a
document relating
to naturalization,

citizenship, or legal
resident status, or

a United States

passport; false

statement in re-
spect to the citizen-
ship or immigration
status of another;
fraudulent mar-
riage to assist alien
evading immigra-
tion law

11

9238

1.22

2L.2.2

Fraudulently ac-
quiring documents
relating to natural-
ization, citizenship,

or legal resident
status for own use;
false personation or

fraudulent mar-

riage by alien to
evade immigration

law; fraudulently

acquiring or im-

properly using a

United States
passport

None

17

n/a

2L.2.5

Failure to surren-
der canceled natu-
ralization certifi-
cate

None

None

n/a

236. Number of unlawful aliens smuggled, transported, or harbored. Id. § 2L.1.1(b)(2).
237. 1If any person died. Id. § 21.1.1(b)(7)(D).
238. The number of documents or passports involved. Id. § 2L.2.1(b)(2).
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement
(2) 3)
Part M: Offenses involving national defense and weapons of mass
destruction
43 None None n/a
Analo- 3
ee
2M1.1 Treason gous
offense None None analogous
guide- offense
line239 guideline
Destruction of, or
production of defec-
2M2.1 tive, war material, 32 None None n/a
premises, or utili-
ties
Destruction of, or
production of defec-
2M2.3 tive, natlonall de- 26 None None n/a
fense material,
premises, or utili-
ties
Gathering or 42 None None n/a
transmitting na-
2M3.1 tional defense in-
formation to aid a 317 None None n/a
foreign government
IM3.2 Gathering national 35 None None n/a
’ defense information 30 None None n/a
Transmitting na- 29 None None n/a
tional defense in-
formation; disclo-
sure of classified
cryptographic in-
formation; unau-
thorized disclosure
oM3.3 to a foreign gov-
ernment or a com- 24 None None n/a
munist organiza-
tion of classified
information by
government em-
ployee; unauthor-
ized receipt of clas-
sified information
M54 Losing national 18 None None n/a
’ defense information 13 None None n/a

239. If the conduct is not “tantamount to waging war against the United States,” then “the
offense level applicable to the most analogous offense” is used as the base offense level. Id.
§ 2M1.1(a).
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement
(2 (€))
Tampering with
2M3.5 restnclted data. 24 None None n/a
concerning atomic
energy
Disclosure of in- 30 None None n/a
2M3.9 formation identify-
ing a covert agent 25 None None n/a

Failure to register
2M4.1 and evasion of mili- 6 None 6 n/a
tary service

Evasion of export 26 None None n/a

controls; financial
transactions with
countries support- 14 None None n/a
ing international
terrorism

2M5.1

Exportation of 26 None None n/a

arms, munitions, or
military equipment
or services without 14 19240 None 1.17
required validated
export license

2M5.2

Providing material
support or re-
sources to desig-
nated foreign ter-
2M5.3 rorist organizations 26 None 2 n/a
or specially desig-
nated global terror-
ists, or for a terror-
ist purpose

Unlawful activity 49 None None n/a

involving nuclear il
material, weapons, 28 None 4 n/a

or facilities, biologi- 29 None 4 n/a
cal agents, toxins,

2M6.1 or delivery systems,
chemical weapons,
or other weapons of 20
mass destruction;
attempt or conspir-
acy

None 4 n/a

240. If the offense involved only non-fully automatic small arms, the difference between the
two base offense levels is based on the number of weapons or the number of rounds of ammuni-
tion. Id. § 2M5.2(a).

241. Although the four-level enhancement for an offense that resulted in the “substantial
expenditure of funds to clean up, decontaminate, or otherwise respond to the offense,” id.
§ 2M6.1(b)(3), is arguably aggregable, it is not categorized as such for purposes of this table be-
cause it does not set forth the sort of clearly defined incremental punishment that is usually
associated with quantity-driven enhancements.
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement
(2 (€))

Violation of other 30 None None n/a
federal atomic en-
2M6.2 ergy agency stat-

utes, rules, and 6 None None n/a

regulations

Part N: Offenses involving food, drugs, agricultural products, consumer
products, and odometer laws

Tampering or at-
tempting to tamper
2N1.1 involving risk of 25 None 4 n/a
death or bodily

injury

Providing false
information or
2N1.2 threatening to 16 None None n/a
tamper with con-
sumer products

Tampering with
2N1.3 intent to injure 12 None None n/a
business

Violations of stat-
utes and regula-
tions dealing with
any food, drug,
2N2.1 biological product, 6 None 4 n/a
device, cosmetic,
agricultural prod-
uct, or consumer

product
IN3.1 Odometer lgws and 6 None242 None n/a243
regulations
Part P: Offenses involving prisons and correctional facilities
9P1.1 Escape, instigating 13 None 5 n/a
' or assisting escape ) None 5 n/a
23 None 2 n/a
Providing or pos- 13 None 2 n/a
2P1.2 sessing contraband
in prison 6 None 2 n/a
4 None 2 n/a

242. But “[i]f the offense involved more than one vehicle, apply §2B1.1.” Id. § 2N3.1(b)(1).
Aggregate grouping is therefore appropriate because the basis for applying the cross-reference is
itself an aggregable quality. Thus, if two counts involved one vehicle each, the two vehicles would
be aggregated in order to trigger the cross-reference to section 2B1.1.

243. But see supra note 242.
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement
(2 (€))

Engaging in, incit- 22 None None n/a
ing or attempting

to incite a riot in- 16 None None n/a

2P1.3 . .
volving persons in a
facility for official 10 None None n/a

detention

Part Q: Offenses involving the environment

Knowing endan-
germent resulting
from mishandling
2Q1.1 hazardous or toxic 24 None None n/a

substances, pesti-
cides or other pollu-

tants

Mishandling of
hazardous or toxic
substances or pesti-
cides; recordkeep-
2Q1.2 ing, tampering, and 8 None?
falsification; unlaw-
fully transporting
hazardous materi-
als in commerce

44 9 n/a

Mishandling of
other environmen-
tal pollutants;
recordkeeping,
tampering, and
falsification

2Q1.3 6 None24° 11 n/a

Tampering or at- 26 None246 4 n/a

tempted tampering

with a public water 22 None 4 n/a

2Q1.4 system; threatening

to tamper with a

public water sys-
tem

16 None 4 n/a

244. Although the four-level enhancement for an offense resulting in a cleanup that “re-
quired a substantial expenditure” is arguably aggregable, U.S.S.G. § 2Q1.2(b)(3) (2012), it is not
categorized as such for purposes of this table because it does not set forth the sort of clearly de-
fined incremental punishment that is usually associated with quantity-driven enhancements.

245. Although the four-level enhancement for an offense resulting in a cleanup that “re-
quired a substantial expenditure” is arguably aggregable, id. § 2Q1.3(b)(3), it is not categorized
as such for purposes of this table because it does not set forth the sort of clearly defined incre-
mental punishment that is usually associated with quantity-driven enhancements.

246. Although the four-level enhancement for an offense that resulted in “a substantial ex-
penditure of funds to clean up, decontaminate, or otherwise respond to the offense” is arguably
aggregable, id. § 2Q1.4(b)(2), it is not categorized as such for purposes of this table because it
does not set forth the sort of clearly defined incremental punishment that is usually associated
with quantity-driven enhancements.
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement
(2 (€))
2D1.9%47 None None See 2D1.9
Hazardous or inju- | gpj 1248 None None See 2B1.1
2Q1.6 rious devices on
federal lands 2A2.2%49 None None See 2A2.2
6 None None n/a
Offenses involving
2Q2.1 fish, wildlife, and 6 30250 9251 0.2
plants
Part R: Antitrust offenses
Bid-rigging, price-
fixing or market-
2R1.1 allocation agree- 12 16252 1 0.75
ments among com-
petitors
Part S: Money laundering and monetary transaction reporting
Laundering of Underly- See
monetary 1n'stru'- mg None 2 underlying
ments; engaging in of- offense
2S81.1 monetary transac- fense2®3
tions in property
derived from un- g254 30255 6 0.27
lawful activity

247. “If the intent was to violate the Controlled Substances Act,” the base offense level is
determined through section 2D1.9. Id. § 2Q1.6(a)(1).

248. “If the intent was to obstruct the harvesting of timber, and property destruction result-
ed,” the base offense level is determined through section 2B1.1. Id. § 2Q1.6(a)(2).

249. If the offense involved certain reckless disregard for the safety of another, the base of-
fense level is determined through section 2A2.2. Id. § 2Q1.6(a)(3).

250. “[T]he market value of the fish, wildlife, or plants.” Id. § 2Q2.1(b)(3)(A).

251. The four-level enhancement based on the endangered or threatened status of animals is
not available if an enhancement greater than four levels is added based on the market value of
the wildlife. Id. § 2Q2.1(b)(3)(B).

252. “[V]olume of commerce attributable to the defendant.” Id. § 2R1.1(b)(2).

253. The base offense level is “[t]he offense level for the underlying offense from which the
laundered funds were derived” if the defendant was accountable for that offense and “the offense
level for that offense can be determined.” Id. § 251.1(a)(1).

254. If the defendant was not accountable for the underlying offense from which the laun-
dered funds were derived or the offense level for that offense cannot be determined, the base
offense level is eight plus the appropriate number of levels from the table in section 2B1.1. Id.
§ 281.1(a)(2). For purposes of this table, the additional levels from section 2B1.1 are treated as
an aggregable enhancement to the offense.

255. Value of the laundered funds. Id. § 251.1(a)(2). The aggregable quality of the offense is
included as part of the determination of the base offense level.
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Most Most

Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement

(2) (3)

Structuring trans- 8 None 2 n/a

actions to evade
reporting require-
ments; failure to
report cash or mon-
etary transactions;
failure to file cur-
251.3 rency and monetary
instrument report;
knowingly filing
false reports; bulk
cash smuggling;
establishing or
maintaining pro-
hibited accounts

5256 30257 9 0.2

Part T: Offenses involving taxation

Tax evasion; willful
failure to file re-
turn, supply infor-
mation, or pay tax;
fraudulent or false
returns, state-
ments, or other
documents

2T1.1

Aiding, assisting,
procuring, counsel-
ing, or advising tax

fraud

2T1.4 6 30259 2 0.2

Failing to collect or
2T1.6 truthfully account 6 30260 None 0.2
for and pay over tax

256. If the defendant was not convicted under 31 U.S.C. § 5318 or § 5318A, the base offense
level is six plus the appropriate number of levels from the table in section 2B1.1. Id.
§ 251.3(a)(2). For purposes of this table, the additional levels from section 2B1.1 are treated as
an aggregable enhancement to the offense.

257. Value of the funds. Id. § 251.3(a)(2). The aggregable quality of the offense is included as
part of the determination of the base offense level.

258. The base offense level under subsection 2T1.1(a) is either the tax loss level from the Tax
Table in section 2T4.1 or six if no tax loss occurred. Id. § 2T1.1(a). The Tax Table, however, im-
poses six offense levels for a tax loss of $2000 or less. See id. § 2T4.1(A). Thus, if no tax loss oc-
curred, the Tax Table would impose an offense level of six. The Tax Table scales up to offense
level thirty-six. Id. § 2T4.1(P). The base offense level of the Tax Table is therefore six (the level if
no tax loss occurred) and the most significant aggregable enhancement is thirty (the top of the
Tax Table minus the base offense level of the Tax Table).

259. Amount of tax loss. Id. § 2T1.4(a)(1); see also supra note 258.

260. Amount of “tax not collected or accounted for and paid over.” U.S.S.G. § 2T1.6(a) (2012);
see also supra note 258.
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement
(2 (€))
Failing to deposit
collected taxes in
2T1.7 trust account as 4 97261 None 0.15
required after no-
tice
Offenses relating to
2T1.8 withholding state- 4 None None n/a
ments
Conspiracy to im-
2T1.9 pede, impair, ob- 10262 26263 4 0.38
struct, or defeat tax
2T2.1 Non-payment of (264 30 None 0.2
taxes
2T2.2 Regulatory offenses 4 None None n/a
Evading import
duties or re-
2T3.1 strictions (smug- 4 39265 2 0.13
gling); receiving or
trafficking in
smuggled property
27T4.1%66 Tax table 6 30 None 0.2
Part X: Other offenses
Attempt, solicita-
tion or conspiracy Substan- See
2X1.1 (not covered by a tive of- None None substantive
specific offense fense?%7 offense
guideline)

261. The base offense level for section 2T1.7 is either four or the level from the Tax Table
corresponding to the amount not deposited minus five levels. Thus, the lowest offense level is
four (if the amount deposited was $5000 or less) and the highest offense level is thirty-one (if the
amount deposited was more than $400,000,000). U.S.S.G. § 2T'1.7 (2012); see also id. § 2T4.1.

262. If it results in a base offense level greater than ten, the base offense level is determined
through section 2T1.1 or section 2T1.4, as appropriate. Id. § 2T1.9(a)(1). Both sections 2T1.1 and
2T1.4 utilize the quantity-based Tax Table of section 2T4.1. See id. §§ 2T1.1(a)(1), 2T1.4(a)(1).
Thus, section 2T1.9 effectively has a base offense level of ten and a maximum potential en-
hancement of twenty-six for offenses that max out the Tax Table at offense level thirty-six. Id.
§ 2T4.1(P).

263. See supra note 262.

264. The base offense level is determined through the Tax Table of section 2T4.1. Id.
§ 2T2.1(a); see also supra note 258.

265. The amount of the tax loss. U.S.S.G. § 2T3.1(a) (2012). Section 2T3.1 effectively creates
two additional rows at the bottom of the Tax Table by imposing a base offense level of four if the
tax loss was $100 or less and a base offense level of five if the tax loss did not exceed $1000. Id.
Thus, the potential upward adjustment based on the amount of the tax loss is thirty-two levels.

266. No offense statutes are keyed to the Tax Table of section 2T4.1; rather, the Tax Table is
incorporated into other offense guidelines.

267. The base offense level is determined by reference to the offense level for the substantive
offense. Id. § 2X1.1(a).
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement
(2 (€))
Underly- See
2X2.1 Aiding and abetting ing of- None None underlying
fense?6® offense
Underly-
ing of- S
Accessory after the | fense—6 ee
2X3.1 fact (but not None None underlying
<4dor> offense
30)269
Underly-
ing of-
2X4.1 | Misprision of fel fense =9 N N o
. 1sprision of felony (but not one one underlying
<4or> offense
19)270
Analo- 3
ee
gous
9X5.1 Other felony of- offense None None ana]ogous
fenses guide- offense
line2™! guideline
Class A misde-
meanors (not cov-
2X5.2 ered by another 6 None None n/a
specific offense
guideline)
Underly- S
Use of a minor in a ing of- ee.
2X6.1 crime of violence fense + None None underlying
4272 offense

268. The offense level for aiding and abetting is the same level as that for the underlying
offense. Id. § 2X2.1.
269. The base offense level is determined by reference to the offense level for the underlying
offense. Id. § 2X3.1(a).
270. The base offense level is determined by reference to the offense level for the underlying
offense. Id. § 2X4.1(a).
271. Generally, for felony offenses for which no offense guidelines have been promulgated,
“apply the most analogous offense guideline.” Id. § 2X5.1.
272. The base offense level is determined by reference to the offense level for the underlying
crime of violence. Id. § 2X6.1(a).
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Most Most
Base significant significant
Section Offense offense aggregable other Ratio
level (1) | enhancement | enhancement
(2) 3)
Underly-
ing
offense None None diele i
Border tunnels and | +4 (but ur; ffern);eng
2X17.1 subterranean not <
passages 16)%™
16 None None n/a
8 None None n/a
Submersible and
2X7.2 semi-submersible 26 None 8 n/a
vessels

273. The base offense level is determined through the underlying smuggling offense for con-
victions under 18 U.S.C. § 555(c). Id. § 2X7.1(a)(1). For such a conviction, the base offense level

must be at least sixteen. Id.
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APPENDIX B: RATIO CALCULATIONS FOR CONTROLLED SUBSTANCES
LISTED ON THE DRUG QUANTITY TABLE

Base Most
significant
Section Substance off:i:ie aggregable Ratio®™
1) enhancement
(2)
2D1.1(c) Schedule V substances 6 2 3
Schedule IV substances (ex-
. 6 6 1
cept flunitrazepam)
Schedule III substances (ex-
cept ketamine or hydroco- 6 14 0.43
done)
Schedule III hydrocodone 6 24 0.25
Schedule I or II depressants 6 32 0.19
Ketamine 6 32 0.19
Hashish oil 6 32 0.19
Hashish 6 32 0.19
Marihuana 6 32 0.19
Flunitrazepam 8 30 0.27
Fentanyl analogue 12 26 0.46
Fentanyl 12 26 0.46
LSD 12 26 0.46
Amphetamine 12 26 0.46
Methamphetamine 12 26 0.46
PCP 12 26 0.46
Cocaine base 12 26 0.46
Cocaine 12 26 0.46
Heroin 12 26 0.46

274. The ratio of column (1) to column (2).
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APPENDIX C: RATIO CALCULATIONS FOR LISTED CHEMICALS

Base Most
significant
Section Substance Ofiiiie aggregable Ratio®™
1) enhancement
(2)
2D1.11(d) Ephedrine 12 26 0.46
Phenylpropanolamine 12 26 0.46
Pseudoephedrine 12 26 0.46
2D1.11(e) List IT chemicals 12 16 0.75
List I chemicals (except an-
thranilic acid and N- 12 18 0.67
acetylanthranilic acid)
Anthranilic acid 12 4 3
N-acetylanthranilic acid 12 4 3

275. The ratio of column (1) to column (2).
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APPENDIX D: PROPOSED REVISED AGGREGATE GROUPING GUIDELINE

§3D1.X Groups of Quantity-Driven Counts

After grouping closely related counts under subsections 3D1.2(a)-(c), the
remaining counts (or groups thereof) shall be grouped when the offense
level is determined primarily on the basis of the total amount of harm or
loss, the quantity of a substance involved, or some other measure of
aggregate harm.

Only offenses covered by the following guidelines, or offenses with offense
guidelines determined by reference to one of the following underlying
guidelines, are to be grouped under this subsection:

§§ 2B1.1, 2B1.4, 2B1.5, 2B2.3(b)(3), 2B4.1, 2B5.1, 2B5.3, 2B6.1;
§§ 2C1.1, 2C1.2, 2C1.8;

§§ 2D1.1(a)(5), 2D1.2(a)(1), (2), 2D1.5(a)(1), 2D1.8, 2D1.10(a)(1), 2D1.11,
2D1.13(a)(1), (2);

§§ 2E4.1, 2E5.1;

§§ 2G2.2, 2G3.1, 2G3.2;

§ 2H3.3(a)(2);

§ 2K1.4(a)(4);

§ 2N3.1;

§§ 2Q1.6(2)(2), 2Q2.1;

§ 2R1.1;

§§ 251.1(a)(2), 251.3(a)(2);

§§ 2T1.1, 2T1.4, 2T1.6, 2T1.7, 2T1.9, 2T2.1, 2T3.1.

Except that offenses with offense guidelines contained in Part D of Chap-
ter Two are not to be grouped under this guideline to the extent the
offenses involve anthranilic acid, N-acetylanthranilic acid, Schedule V
controlled substances, or Schedule IV controlled substances other
than flunitrazepam.

Counts involving offenses to which different offense guidelines apply are
to be grouped together under this section if the offenses are of the
same general type and the aggregable qualities of the offenses are
readily combinable.
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